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1

FIELD MISSIONS

HUMAN RIGHTS ARE the vocabulary of justice for our globalizing world. They frame our moral conceptions of obligations to friends and strangers, they shape our political judgments about the nature and exercise of economic and political power, and they help us distinguish legal acts from arbitrary violence and coercion. Human rights frame the moral, shape the political, and distinguish the legal in places as local and diverse as the family, the school, the workplace, the community, the nation, and the State. But their true significance lies in their status as international legal entitlements that call for radical revision of the ways in which international law organizes global politics into an international legal order.

What it means to speak of human rights in this way is the subject of this book. I offer a legal theory of human rights in international law that defines their nature and purpose in terms of their capacity to monitor the structure and operation of the international legal order. On this account, human rights require the international legal order to attend to pathologies of its own making. They monitor the distribution and exercise of sovereign power to which international law extends legal validity. They impose obligations on sovereign and other legal actors to exercise the authority they receive from international law in ways that respect the rights of all. They mobilize critical judgment on international law’s participation in the perpetuation of global economic inequality. They generate international legal duties on all of us to improve the social and economic conditions of impoverished people around the world.

This way of speaking of international human rights law is a marked departure from traditional accounts of its nature and purpose. Dominant moral accounts of the field stipulate that its overarching mission is to protect essential and universal features of what it means to be a human being from the exercise of sovereign power. In addition to protecting essential features of our common humanity, however, international human rights law protects rights that attach to certain individuals and not others, rights that create positive in addition to negative obligations, and rights that obligate us to attend to the needs of strangers both at home and abroad. Minority rights, indigenous rights, and, more broadly, the right of self-determination typically vest in some communities and not others for reasons that appear to be steeped in contingencies of history and geography. Labor rights, social and economic rights, and the right to development impose positive obligations on others to secure their realization, make more sense in some national economies than others, and engage with legal norms addressing colonization and economic globalization in ways that moral accounts fail to grasp.

This book seeks to make sense of the rich variety of rights and instruments that make up the field of international human rights law in ways that moral accounts cannot. It ascribes a richer mission to the field by placing the legitimacy of the international legal order under its watch. It comprehends human rights in international law as legal sites of moral and political contestation over fundamental questions that relate to the structure and operation of international law, but it does so in distinctively legal terms. The legal existence of international human rights is the product not of moral insight but of the enactment of the various instruments that place them on the international register, and their critical force rests in their capacity to attend to some of the adverse effects of how we organize global politics into an international legal order.

This role is not divorced from the demands of morality. Determining why certain consequences merit criticism and others merit praise inevitably invites moral judgment—and moral disagreement. But, unlike most moral conceptions, the legal role of human rights, on the account offered here, is internal to the structure and operation of international law. Even though, in moral theory, they may be formal expressions of what we owe each other in ethical recognition of universal features of what it means to be a human being, human rights play a different normative role in international law. They express—imperfectly—what is required of the international legal order to enable it to acquire a measure of normative legitimacy.

Readers familiar with these questions will recognize important affinities with scholarship that emphasizes the role that human rights play in global politics. Unlike most moral approaches, which focus on universal features of our common humanity, political conceptions define the nature of human rights in terms of their function in global political discourse. Human rights, according to political conceptions, are reasons that social, political, and legal actors rely on in international arenas to advocate interfering in the internal affairs of a State and to provide assistance to States to promote their protection. Like political conceptions, this book links the nature of international human rights to the function they perform in the broader international arena.

Unlike political conceptions, however, the account offered here distinguishes between global politics and international law. Human rights monitor the legitimacy of political claims and actions to which the broader international legal order otherwise extends international legal validity. Thus, while human rights act as political reasons for international intervention and assistance in the practice of global politics, their international legal significance rests on their role as criteria for determining which of the countless claims and acts of power that constitute global politics can assume a mantle of international legal legitimacy.

HUMAN RIGHTS AS MORAL CONCEPTS

Devoted to the protection and promotion of human rights deemed to possess international legal significance, international human rights law comprises a variety of sources and instruments, including the United Nations Universal Declaration of Human Rights, various international and regional treaties, principles of customary international law, and general principles of international law. Adopted and proclaimed by the General Assembly of the United Nations in 1948, the Universal Declaration, as its title suggests, is universal in tone and aspiration, declaring that “all members of the human family,” by virtue of their equal worth and dignity, share certain fundamental human rights.1 These include rights to property, life, liberty and security of the person; equal protection of the law; freedom of thought, opinion, expression, religion, assembly, and association; rights to social security, education, work, and an adequate standard of living; and rights of cultural membership and political participation. Although the Universal Declaration technically is not legally binding on States, its adoption marked the formal genesis of a profound structural transformation of the international legal order. What was previously a legal system almost exclusively devoted to providing legal form to relations between and among sovereign States, international law began to lay claim to the power to regulate relations between States and individuals and groups.

This project gathered momentum when the U.N. Commission on Human Rights proceeded to draft two treaties that eventually came into force in 1976: the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights.2 Whereas the ICCPR commits States to respect the right to life, the right to vote, freedom of conscience, speech, religion, association, equal protection, and other civil and political freedoms, the ICESCR enshrines rights to food, education, health, and shelter, as well as a host of other social, economic, and cultural rights. These were followed by the adoption of additional, more specialized human rights treaties addressing specific categories of human rights, namely, the International Convention on the Elimination of All Forms of Racial Discrimination, the Convention on the Elimination of All Forms of Discrimination Against Women, the Convention Against Torture and Other, Cruel, Inhuman or Degrading Treatment or Punishment, the Convention on the Rights of the Child, and the Convention on Migrant Workers.3

Each of these treaties establishes a monitoring body charged with overseeing State compliance.4 These treaty bodies provide specific comments on State reports as well as general comments on the legal nature and scope of relevant treaty provisions and coordinate their responsibilities with each other and other institutions, such as the High Commissioner for Human Rights. Some, like the Human Rights Committee, possess the authority to hear complaints brought by individuals alleging that their rights have been violated.5 Some are empowered to hear complaints by one State that another State is in violation of its treaty obligations.6 Some, like the Committee against Torture, may, on their own initiative, initiate inquiries if they have received reliable information about serious human rights violations.7

Paralleling the international proliferation of human rights instruments and institutions are similar developments at the regional level, with the adoption of both general and specific human rights treaties in Europe, Africa, and the Americas, and the establishment of institutions responsible for treaty oversight, elaboration, and enforcement.8 Adding further to the complexity of the field is the domestic legal significance of international and regional human rights commitments. Judges around the world are borrowing relatively freely and with increasing regularity from international, regional, and foreign sources to assist in their interpretive tasks.9 The relation between the domestic and international legal spheres increasingly involves “not merely the transmittal of the international, but a process of translation from international to national” that possesses the capacity to “produce new meanings.”10

Despite the multiplicity of its constituent legal sources and instruments, the dominant approach to the normative foundations of international human rights law conceives of human rights as moral entitlements that all human beings possess by virtue of our common humanity. What constitutes a human right, according to this approach, is not determined by a positive legal instrument or institution. Human rights exist prior to and independent of positive international human rights law. Just because a legal order declares something to be a human right does not make it so. Conversely, the fact that a human right does not receive international legal protection does not mean that it is not a human right. The existence or nonexistence of a human right rests on abstract features of what it means to be human and the obligations to which these features give rise. The mission of the field is to secure international legal protection of universal features of what it means to be a human being.

Immanuel Kant wrote of a single, innate “right belonging to man by virtue of his humanity” from which all other rights flow.11 Kant’s conception of rights sweeps in much more of moral life than contemporary human rights law, but many contemporary moral accounts of human rights draw from the principle of universality on which it rests. James Griffin, for example, conceives of human rights as protections of “personhood” and argues that they “must be universal, because they are possessed by human agents simply in virtue of their normative agency.”12 John Tasioulas defines human rights as “moral entitlements possessed by all simply in virtue of their humanity.”13 Similarly, John Simmonds argues that “human rights are rights possessed by all human beings (at all times and in all places), simply in virtue of their humanity.”14 In a somewhat different—but equally universal—vein, human rights, according to Martha Nussbaum, protect “central human capabilities” that are fundamental to what it means to be truly human.15

On moral accounts such as these, human rights protect essential characteristics or features that all of us share despite the innumerable historical, geographical, cultural, communal, and other contingencies that shape our lives and our relations with others in unique ways. They give rise to specifiable duties that we all owe each other in ethical recognition of what it means to be human. Rights and obligations can also arise from the bonds of history, community, religion, culture, or nation. But if such rights relate simply to contingent features of human existence, they do not constitute human rights and do not merit a place on the international legal register. And if we owe each other duties for reasons other than our common humanity—say, because of friendship, kinship, or citizenship—then these duties do not correspond to human rights and should not be identified as such by international legal instruments.

Distinguishing between obligations that correspond to human rights and those that reflect special bonds of solidarity echoes a distinction more formally drawn by H.L.A. Hart between general and special rights. For Hart, general rights are “rights which all men capable of choice have,” whereas special rights are “rights that arise out of special transactions between individuals or out of some special relationship in which they stand to each other.”16 Although Hart did not specifically equate general rights with human rights, he believed that some rights are general in nature because they vest in men “qua men and not only if they are members of some society or stand in some special relation to each other.”17 Special rights, in contrast, arise from particular relationships that we have with others, whether voluntarily, as in contract, or by virtue of belonging to a particular social or political community. General rights impose obligations on “everyone,” whereas special rights impose obligations only on “parties to the special transaction or relationship.”18

Moral accounts treat human rights as general rights.19 They arise from the fact of humanity, they can be claimed by all, and they impose obligations on all. Human rights are not special rights. They do not reflect special bonds that exist among members of particular communities, they do not vest in some people and not others, and they do not require us to be partial to some at the expense of others. To speak of an entitlement as a human right must mean something other than what justice requires in the context of contingent relationships in which we find ourselves. It must be an entitlement grounded in a universal feature of what it means to be human, regardless of the diverse circumstances that define our places in the world.

With the International Covenant on Economic, Social, and Cultural Rights and other international and regional instruments, international human rights law includes what are often referred to as second- and third-generation rights.20 Second-generation social and economic rights guarantee individuals access to a set of basic social resources, such as food, housing, an adequate standard of living, healthcare, and education.21 It conceives of these rights as imposing obligations on States to take measures to secure their protection.22 But social and economic rights and the obligations that accompany them fit awkwardly into moral conceptions of human rights. Basic needs, such as food and shelter, are essential features of what it means to be human. To take from someone something essential to one’s existence is a human rights violation. It is a matter of deep controversy, however, whether the set of duties that we owe each other directly in moral recognition of our common humanity includes positive obligations to assist others in need. While moral accounts easily generate negative obligations of noninterference, they do not easily generate universal and specifiable obligations of assistance. What positive obligations accompany the right to food, for example, and who bears these obligations?

International human rights instruments also extend protection to labor rights and what is referred to as a third-generation right to development. These rights, too, can be understood in terms that are consistent with moral accounts of human rights as protecting universal interests. Labor rights are often said to be specific entitlements that attach to workers by virtue of a more general right to freedom of association that vests in all of us. The right to development speaks to the universal aspiration that all individuals are free to develop, flourish, and live their lives to the fullest. But these rights also typically impose positive obligations on others to secure their realization, make more sense in some national economies than others, and protect some individuals and not others, and they are tied to the international legality of processes of economic and social globalization in ways that moral accounts fail to grasp.

This has led some moral theorists to claim that second- and third-generation rights that entail positive obligations are not human rights at all. While such positive obligations can be specified in law, their specification is conditional on political and legal institutions and not on a pre-institutional conception of the obligations we owe each other by virtue of being human. In the name of social justice, a political community may opt to entrench domestic rights protecting the welfare of its members by imposing positive obligations on State actors and institutions to provide, say, food to those in need—and on individuals to contribute to the cost of such a benefit. In the absence of such allocation of obligations, however, we cannot identify inaction that would violate one’s right to food. Nor can we identify which actors might be required to fulfill a right to food. A human right, such as a right to life, may entail positive obligations to secure its protection, but such secondary obligations flow from a primary obligation that attaches to all of us not to infringe this right.23

This is not to say that moral theorists have not addressed this challenge. Griffin argues that human rights provide “at least the minimum provision of resources and capabilities” necessary to be a human agent. He does so by drawing a distinction between general and particular obligations. For Griffin, we all bear obligations to assist others in distress, but who bears these obligations in particular instances—and what they amount to—rest on a host of contingencies such as which person or institution is in the best position and best able to act. They are also shaped by competing considerations that arise from deep commitments that form our moral identities, such as commitments to one’s own family and community.24 Tasioulas has suggested that human rights enjoy a “temporally constrained form of universality,” which permits features of the social world that we inhabit to play a role in determining their existence.25 Tasioulas also takes issue with the requirement that correlative duties must be universal in nature. In his view, the existence of a human right is conditional only on it being grounded in an interest we all share as humans “significant enough to generate duties on the part of others,” such as freedom from poverty.26 But meeting this challenge—whether by distinguishing between general and particular obligations, conceptualizing universal claims in temporal terms, or accepting the contingency of duties—requires relaxing the properties of universality on which moral conceptions of human rights typically rest their case.

This challenge is compounded when a human right is said to impose duties on individuals and collectivities in political communities other than where the bearers of rights are located. If A has a right to x, then B has a duty not to interfere with A’s enjoyment of right x. A’s right to x, however, does not typically obligate B to give x to A, especially if A and B are citizens of different States. Again, this is not to say that moral theorists have not addressed this challenge. Griffin, for example, writes that “if poor central governments are unable to shoulder the burden” of poverty within their midst, “then perhaps the time has come for us to consider whether the burden should not also be placed on a group of wealthy nations.”27 But the fact remains: moral conceptions of human rights grounded in universality struggle with rights that impose positive obligations on States to provide benefits to their own citizens and on citizens to contribute to their cost. They struggle even more with rights whose external dimensions mandate international redistributive measures to address global poverty.28

Moral accounts of human rights cast in universal terms also struggle with international human rights that extend legal protection to certain individuals and groups but not others. Several States have entered into bilateral treaties protecting the rights of minorities living outside of the State in which they share a historical affiliation.29 Some multilateral treaties also extend rights protection to various minority communities.30 Minority rights are sometimes portrayed as protecting religious, cultural, and linguistic affiliations that are essential features of what it means to be a human being. Although worded in universal terms, numerous international civil and political rights also can be and have been interpreted to protect the interests of specific religious, ethnic, and cultural communities.31

In addition, recent developments at the regional and international levels signal a renewed commitment to rights that protect indigenous territories, cultures, and forms of governance from assimilative forces emanating from States in which indigenous peoples are located.32 Indigenous rights can be understood as specific instantiations of more general rights that inhere in all of us, such as the right of self-determination, but which are tailored to the unique circumstances of indigenous peoples.33 The right of self-determination is often said to vest in all individuals and in all peoples and, to this extent, possesses universal value. But minority rights, indigenous rights, and, more generally, the right of self-determination typically vest in some individuals and communities and not in others, for reasons that have less to do with universal norms and more to do with contingencies of history and geography that form the backdrop of the international legal order. Moreover, minority rights, indigenous rights, and the right of self-determination possess the capacity to divide people into different communities, create insiders and outsiders, pit ethnicity against ethnicity, and threaten the universal aspirations that inform dominant moral conceptions of the field.

The commitment to universalism in moral accounts also sheds light on the practice of privileging certain human rights at the expense of others. Since the inception of contemporary international human rights law, many State and non-State actors have tended to privilege interests that underlie international civil and political rights at the expense of second- and third-generation rights, notwithstanding assertions of a principle of indivisibility that holds all human rights to be interdependent and of equal value.34 Governments are more likely to entrench civil and political rights than social and economic rights in their constitutions and less likely to agree to individual redress measures at the international level.35 The prominence that civil and political rights enjoy in international human rights law is in no small measure due to the fact that most of the field’s foundational instruments and institutions came into existence in the wake of wartime atrocities and were consciously designed to protect interests associated with civil and political freedom from the raw exercise of collective State power.

But this prominence is also a function of the influence of universalism in normative debates about the nature of this field of law. If human rights correspond to only those duties that we owe each other directly in moral recognition of what it means to be human, then second- and third-generation rights, like civil and political rights, may well obligate individuals to not interfere with the liberty or autonomy of others. But whether they impose positive obligations to assist others in need, especially others who belong to different political communities or other communities of value, is a matter of deep controversy from the perspective of a universal account. As a result, human rights that require positive State action to secure their protection, especially those that impose duties on individuals and collectivities in political communities other than where the bearers of rights are located, fit awkwardly within the universal picture.

Critics often charge that universal accounts of human rights fail to grasp that at least some moral standards are relative to specific cultural and historical contexts and that there are no universal means of judging the merits of culturally specific ways of life. Cultural relativists argue that universalism masks the imposition of culturally specific beliefs on communities that possess different inner logics,36 whereas universalists charge that relativists authorize violations of human rights in the name of cultural difference. Debates between universalism and relativism have long dominated moral inquiries into the nature of international human rights law.37 And so they should—assuming, as they do, that the mission of the field is to protect universal features of what it means to be a human being.

The significance of these debates turns precisely on the validity of this assumption. If the nature of the field is not what the standard account valorizes or what relativists criticize, then its traditional supporters and detractors are locked in a disagreement—one that does not appear to be resolvable in either the near or distant future—that has little to do with the actual object of their attention. An account of the normative architecture of the field should not conflate fact and norm by equating legal validity with moral legitimacy, but nor should it lose sight of the object that it seeks to describe. If human rights in international law are not those that moral theory generates, then moral accounts of human rights are not normative accounts of international human rights law. In the words of two critics, moral theorists “have concentrated on disputes over which rights should appear on the legal list, with little or no attention paid to what being on the list actually means.”38 The drawback is not simply a loose grasp of the law. The true cost is a shrinking of the field’s capacity to engage fundamental normative questions relating to the structure and operation of the international legal order.

HUMAN RIGHTS AS POLITICAL CONCEPTS

In recent years, political accounts of international human rights have garnered attention in international political theory. Unlike most moral approaches, which focus on universal features of our common humanity, political conceptions define the nature of human rights in terms of their function in global political discourse. Human rights, according to political conceptions, do not necessarily correlate to the requirements of moral theory. They represent reasons that social, political, and legal actors rely on in international arenas to advocate interfering in the internal affairs of a State and to provide assistance to States to promote their protection.39

Charles Beitz, for example, argues that justifications of human rights, as well as questions relating to their content and the obligations they impose on others, presuppose a concept of human rights that specifies the properties that make human rights what they are. Such a concept will not justify their protection nor determine their content or their ensuing obligations, but it will provide some purchase and help to frame debate on these questions. Beitz offers a concept of human rights derived from the practice of human rights in global politics. Global human rights practice, for Beitz, is a social practice where participants invoke or rely on human rights as reasons for certain kinds of actions in certain circumstances.

What this practice reveals is that human rights protect urgent individual interests against certain predictable dangers associated with the exercise of sovereign power. States have a primary obligation to protect urgent interests of individuals over whom they exercise sovereign power, but external actors, such as other States and international institutions, have secondary obligations to secure protection when a State fails to live up to its responsibility.40 “To say something is a human right,” in Beitz’s view, “is to say that social institutions that fail to protect the right are defective—they fall short of meeting conditions that anyone would reasonably expect them to satisfy—and that international efforts to aid or promote reform are legitimate and in some cases may be morally required.”41

Political conceptions of human rights that focus on practice require attributing significance to the intentions of political actors producing and reproducing the practice at hand. A political conception gives credence to the intent of participants in the practice of human rights because it identifies the nature of human rights by reference to the actions of those involved in the practices that exemplify their discursive role in global politics. Ascribing meaning to such actions requires determinations of the intentions, aims, and objectives of those who engage in them. A political conception, in other words, attributes relevance to the intent of participants in the practice of human rights because the meaning of an action cannot be gleaned without a grasp of the intent behind it. The nature of the human rights that comprise the field, according to this perspective, rests in no small measure on what political actors intend to accomplish when they engage in the practice of human rights.

Beitz reveals his reliance on the intent of participants in his critique of conceptions of human rights that rely on the natural law tradition to specify their nature. Beitz notes correctly that those responsible for the creation of contemporary international human rights instruments and institutions explicitly ruled out natural law as a single conceptual framework for comprehending their international legal status.42 The drafters of the Universal Declaration, for instance, comprehended human rights as public principles that participants in the global practice of human rights rely on to criticize the exercise of sovereign power, not as legal entitlements that individuals possess by virtue of their human nature. While the global practice of human rights manifested a natural law perspective in some quarters, it also manifested different perspectives in other quarters, and the framers of the Universal Declaration, Beitz observes, conceived of this practice as manifesting a “public doctrine open to a variety of justifications.”43

As Beitz’s account of the formation of the Universal Declaration reveals, a focus on the original intent of those responsible for promulgating international human rights instruments assists in distinguishing political conceptions of human rights from moral accounts that seek to locate their nature in essential properties of what it means to be human. But although reliance on originalism might bolster the plausibility of political accounts in the eyes of those otherwise tempted by the allure of natural law, it exposes what such accounts must repress to acquire explanatory power. Divining the intent of those responsible for the enactment of a legal norm is a thoroughly interpretive enterprise that must specify a plausible method of discerning intent, distinguish actual intentions from stated intentions, identify which actors count as framers, assume that each actor was motivated by a single objective or assign weights to her multiple objectives, specify how much weight is to be given to their intentions in relation to the intentions of those whom they represent, and sift through countless, competing political motivations of a multiplicity of international actors.44

Putting aside challenges associated with relying on originalism in international law, if the goal is to specify the political role that human rights play in the international legal order as a descriptive matter, then it makes eminent sense to attend to how they motivate and justify the actions of political actors in the international arena. But relying on practice to identify the normative dimensions of human rights—that is, the role they should play in the international arena—risks conflating fact and norm and potentially drains human rights of their capacity to act as instruments of critique of existing practices. Determining the extent to which a human right should act in this way requires accounting for its normative purpose, and it makes little sense to locate such an account in existing practice.

Moral theorists generally do not confront this challenge to the extent they affirm that universalism grounds the normativity of human rights and hold existing practice to account to the extent that it fails to respect what human rights require as a matter of abstract morality.45 But, as we have seen, they face this problem in reverse: the legal regime they imagine in normative terms becomes the legal regime that, they insist, must exist in fact. If a political account seeks to offer a prescriptive as well as a descriptive explanation of human rights, however, it needs to explain why the particular discursive role a human right plays in motivating and justifying political action explains its normative value.46

Political conceptions of human rights rarely rest on crude versions of conventionalism, where what we do has normative value simply because we do it.47 Beitz, for example, is certainly aware of the challenges that political accounts of human rights face when moving from the descriptive to the prescriptive plane. One challenge relates to how we determine whether the purposes associated with human rights are sufficiently important objectives of “global political life to justify imposing costs on those agents whose contributions the practice claims to exist.”48 A second is how to generate “selection criteria for the substantive requirements of human rights.”49 Beitz’s elegant solution is to defend a set of conditions that practices must meet before determining that their purposes are sufficiently important objectives of global political life to attract the normative value we attach to human rights.50

Other scholars conceive of selection criteria required of political conceptions of human rights in different terms. Joseph Raz argues that such criteria must be empirical and variable, resting on whether, under the circumstances, external interference in the domestic affairs of a State is normatively justifiable, which in turn rests on contingencies specific to the State in question and the current nature of the international legal order.51 Joshua Cohen argues that human rights, properly understood, are those that relate to “an idea of membership or inclusion in an organized political society, and not on a deeper outlook about the proper conduct of a good or righteous life.”52 Michael Ignatieff offers a minimalist account of human rights, validating practices of intervention in the name of those human rights that relate to “the elemental priority of all human rights activism: to stop torture, beatings, killings, rape and assault to improve, as best we can, the security of ordinary people.”53 Selection criteria such as these provide political conceptions with critical distance from positive international law. But if one’s selection criteria generate a list of human rights that is narrower than those that exist in international law, then political accounts, like their moral counterparts, are not normative accounts of international human rights law. They are normative critiques of international human rights law.

More fundamentally, whether these solutions are adequate to the task at hand is less important than what they assume, which is that the task at hand is to ascertain the normative dimensions of the discursive practice of human rights. This may well be the case if the nature of the inquiry is to determine the normative properties of the role that human rights play in global politics. But if the task is instead to determine the normative properties of human rights in international law, then what is at stake is the normativity of laws that require or authorize actions we associate with the practice of human rights, not the normativity of actions that these laws require or authorize. Whereas a political account focuses on the role that human rights play in global politics, a legal account focuses on the normative role that they play in the structure and operation of international law.

HUMAN RIGHTS AS LEGAL CONCEPTS

Understanding international human rights as legal concepts starts with the premise that international law, not moral theory or political practice, determines their existence.54 An international human right to food, for example, exists because the International Covenant on Economic, Social, and Cultural Rights enshrines such a right.55 Its international legal status as a human right derives from the fact that international law, according to the principle pacta sunt servanda, provides that a treaty in force between two or more sovereign States is binding upon the parties to it and must be performed by them in good faith.56 Similarly, the right to development is a human right in international law because the U.N. General Assembly has declared its legal existence.57 The international legal validity of a norm—what makes it part of international law—rests on a relatively straightforward exercise in legal positivism: a norm possesses international legal validity if its enactment, promulgation, or specification is in accordance with more general rules that international law lays down for the creation of specific legal rights and obligations.58

International legal theory is intimately familiar with the positivist claim that the validity of a law rests on its formal compliance with the rules surrounding the formation of law of its host legal system. Understood in positivist terms, international law is a body of norms that governs international actors that the field recognizes as possessing international legal personality, and the legal validity of these norms does not rest on the extent to which they secure or promote justice or morality. Whether international law requires a State to act or abstain from acting in a particular way turns on whether the requirement in question is in accordance with, or is authorized by, the rules that international law establishes for the creation of legal rights and obligations and the regulation of power.

In contrast, justice is a matter of ethics or morality. Justice may require much of international law. It may require the field to prohibit war when it authorizes it, or authorize war when it prohibits it. It may mandate open borders to allow individuals, families, even whole communities, to relocate to other parts of the world even though international law authorizes States to build legal—and actual—barriers around their borders. It may demand wealthy States to share their wealth and resources with those lacking in both. But what justice or morality demands is not necessarily the law. The international legal validity of a norm rests on compliance with more general norms governing the legality of its enactment, promulgation, or specification.

The history of international legal thought is punctuated by spectacular efforts to establish a measure of autonomy for the field from raw claims of morality and power.59 Perhaps the most ambitious is Hans Kelsen’s “pure theory of law,” which epitomizes a positivist conception of international law.60 Kelsen distinguishes between moral norms, which are typically derived from general moral principles, and legal norms, which are the product of an act of will. According to Kelsen, an act of will creates law only if it is authorized by a “higher” legal norm. For Kelsen, the legality of domestic law—at least from the perspective of international law—ultimately rests on international legal norms, which validates claims by States of sovereign authority over territory and persons.

That scholars like Kelsen sought to establish a measure of autonomy for international law from claims of morality and justice is no surprise. The norms on which the field confers legal validity are produced, in multiple sites, by ambiguous customary practices and shifting coalitions of the very same legal actors—States—that they regulate. Moreover, there is no overarching judicial institution that regularly provides authoritative guidance on what the field requires of States in the context of particular disputes. Since the very inception of the field, States have sought to define international law by invoking broad claims of justice or morality to provide a legal veneer to self-interested international political aspirations. Separating international law from justice or morality is not simply an intellectual challenge. It is a task that international lawyers and scholars have seen as critical to the capacity of international law to provide legal order to global politics.

Conceiving of an international human right’s legal existence in positivistic terms is not to downplay the politics behind its legal production. Human rights in international law are legal outcomes of deep political contestation over the international legal validity of the exercise of certain forms of power. For those in whom human rights vest, seeking international legal validity “entails wresting the power to participate in the politically relevant discussion and decisions regarding who should be accorded which rights, whose voices should be heard, what rights people have, how they should be interpreted, and about how public power should be exercised.”61 Such contestation does not cease upon the enactment of an international instrument that enshrines a human right in international law. Contestation continues over its nature and scope in particular contexts as diverse as individual or collective disputes requiring international legal resolution, opinions offered by international legal actors on State compliance with treaty obligations, juridical determinations of the boundaries between domestic and international legal spheres, and negotiations among State actors that yield binding or nonbinding specifications of international legal obligations. Once transformed from political claim into legal right, and subsequently as a result of interpretive acts that elaborate their nature and purpose, human rights in turn empower new political projects based on the rules they establish to govern the distribution and exercise of power.

Contestation continues in part because the legal existence of an international human right underdetermines its content. The interests that a human right protects, the nature of the obligations to which it gives rise, the actors who bear these obligations—these and other questions typically remain open to legal interpretation. Various interpretive sources assist in resolving questions surrounding the content of an international human right, including the intent of those who participated in the politics that led to its legal existence.62 But unless one is a strict proponent of original intent, the content of an international human right is not determined by the politics of its legal production. Textual considerations also play a role in determining the content of an international human right.63 Occasionally, a legal instrument in which a human right is enshrined sets out relatively clearly, for example, what obligations it entails and on whom they fall. The practice of legal and political actors seeking to implement a human right in a variety of institutional contexts also helps to answer questions about its content.

Like political conceptions, the legal account offered here finds practices surrounding a human right useful. However, practice is not, as political theorists might propose, the source of a right’s normative significance in international law. Practice is relevant in illuminating a right’s content. Various international initiatives designed to implement the right to development, for example, help to clarify what the right to development requires of States in the internal and external exercise of sovereign power. But, equally as often, practice, as well as text and intent, underdetermines the meaning of a human right, and its content will rest on a normative account of its purpose.64

Whereas moral conceptions of human rights locate their legitimacy outside of law and face challenging questions about their legal validity, legal conceptions thus confront an opposite set of challenges. Determining the legal validity of an international human right is a relatively simple legal task. But legal validity does not determine the normative purpose of a right, and legal conceptions of human rights that seek to explain their purpose in terms that go beyond positivistic accounts of their legal production threaten to reintroduce moral considerations into the picture, which undermines the possibility that human rights can be understood in distinctly legal terms. For example, if the right to development imposes obligations on developed States to combat global poverty because global poverty is morally unjust, then morality, not law, determines the purpose of the right. And if, as we will see, moral theory struggles with casting the moral wrong of global poverty in terms of human rights, then these struggles will simply reproduce themselves in legal accounts of understanding the right to development in these terms.

But a legal conception of human rights need not conflate law and morality to ground the purpose of a human right in more than the mere fact of its legal validity. Human rights in international law are not so much formal expressions of what justice requires as a matter of abstract morality as they are legal instruments that aim to do justice in the actual international legal order in which we live. Their purposes ultimately rest on how we comprehend their relationship to the structure and operation of the international legal order in which they operate. Although these purposes inescapably possess normative dimensions, forays into moral theory to determine their normative content remain tethered to the international legal order.

On the legal conception offered here, human rights serve as instruments that mitigate adverse consequences of how international law organizes global politics into an international legal system. Human rights in international law are similar to other legal norms that comprise the field in the sense that they are part of customary international law or are enshrined in treaties. But unlike other international legal norms, which characteristically vest entitlements in States and regulate relations between and among sovereign States, international human rights vest rights in individuals and collectivities not necessarily coextensive with the populations of States. They thus perform a distinct function in international law. They speak to adverse consequences of how international law deploys the concept of sovereignty to organize global politics into a legal order—consequences that generate political projects aimed at their amelioration. Some of these projects successfully receive international legal validation in the form of human rights. Determining the purpose of an international human right thus involves identifying the ameliorative role that it performs in relation to the structure and operation of international law itself.

As a result, the possibility that human rights might possess universal and non-universal properties does not threaten the legitimacy of legally comprehending them in these terms. Their role in our international legal order makes sense of the fact that some international human rights legally vest entitlements in, and impose obligations on, some individuals and communities and not others. Nor does the possibility that an international human right imposes positive obligations on others threaten its standing as a human right. If the point of international human rights law is to mitigate harms produced by the structure and operation of international law, then—depending on the nature of these harms and the ways in which international law participates in their production—international human rights may well give rise to positive legal obligations to provide assistance to others. And although their purposes rest on moral considerations that extend beyond the positive fact of their legal existence, the normativity on which they rely is one that is internal—not external—to international law.65 The purpose of international human rights law, in general, is to do justice to the structure and operation of the actual international legal order in which we find ourselves. The purpose of a particular international human right is to mitigate harms produced by international norms that relate to its text, the reasons for its entrenchment, and its implementation.

This account of international human rights law is not indifferent to the ongoing debate between universalism and relativism. International law authorizes States to exercise sovereign power and thus invites critical inquiry into the limits of its authority. But by comprehending the mission of the field in terms that embrace rights and impose obligations that speak to differences between people as well as to features that we all share, this books seeks to redefine the debate between universalism and relativism as a debate within—as opposed to about—international human rights law. Although some human rights in international law may protect universal features of humanity from the exercise of State power, some international human rights speak to contingent features of human identity. The debate between universalism and relativism occurs in international law, in contexts where legal entitlements protecting cultural differences clash with legal entitlements protecting competing interests.66 Universalism does not determine the inside of international human rights law, and relativism does not determine its outside. By conceptualizing claims about cultural difference in juridical terms, international human rights law is even more hegemonic than cultural relativists realize. And by monitoring the structure and operation of the international legal order, international human rights assume a normative mission much richer than what is ascribed to them by the universal imagination. Preventing a State from threatening essential features of what it means to be human, in other words, is but a small part of the real normative terrain of international human rights law, which is the legitimacy of the international legal order itself.

Unlike moral conceptions of human rights, political conceptions link human rights to the function they perform in the broader global arena. Political conceptions treat international law as a subset of international politics. International law undoubtedly is the product of political projects. But international law also structures global politics by a binary opposition between legality and illegality, conferring legal authority on some claims of economic and political power and rejecting others as international illegalities. The basis of an international legal order—as opposed to a political or economic order—lies in its capacity to structure economic and political realities by reference to a concept of legality. What transforms an economic or political act into an international legal act is the extent to which it complies with criteria of legality provided by international law itself. Human rights monitor the legitimacy of economic and political acts to which the broader international legal order otherwise extends international legal validity. While human rights may well act as political reasons for international intervention and assistance in the practice of global politics, the legal account offered here locates the normative force of these reasons in the role they play in mitigating some of the adverse consequences associated with the ways in which international law constitutes global politics into an international legal order.67

This account bears important affinities with a conception of international human rights law advanced by Allen Buchanan. Buchanan argues that “international human rights law has the potential to ameliorate the damage caused by … flaws of the international legal order”—flaws which he, like Beitz, attributes to the extensive latitude that the traditional international legal order conferred on States in the exercise of their sovereign authority.68 International human rights, for Buchanan, “constrain sovereignty for the purposes of affirming and protecting the equal basic status of all people … and helping to ensure that all have the opportunity to lead a minimally good or decent life.”69 The conception offered in this book is that human rights in international law aim to ameliorate harms associated with not only the exercise but also the distribution of sovereignty to which international law extends legal validity. What, and how serious, these harms are is a matter of legal contestation over the scope and content of the various human rights that collectively constitute the field of international human rights law.

Specifically, human rights in international law tend to be defined in terms of the interests that they are designed to protect,70 and what these interests are, and how human rights should protect them, are questions that are subject to contestation in interpretive contexts in which they are subject to legal determination. Legal contestation of this nature occurs over the nature and extent of the harm associated with the structure and operation of international law that human rights seek to mitigate. For example, international minority rights speak to harms that international law produces when it validates new assertions of sovereignty or rearranges the existing distribution of sovereignty among sovereign legal actors. Although the text that enshrines minority rights in international law might provide some interpretive guidance on what interests might underlie them, the nature and purpose of minority rights are not predetermined by the text of an international instrument in which they might be entrenched. Specifying these interests and how they should be protected are interpretive judgments about the nature and extent of the harms produced by international reallocations of sovereign power.

Interpretive judgments about the scope and content of any given international human right can be guided by the norms advanced by Buchanan, namely, the equal moral status of peoples and the opportunity to lead a decent life. And if they are, then the effect of the human right in question is to secure these values. But interpretive judgments need not be guided by these norms; they can just as easily be guided by other universal norms, or less universal norms, as well as by text and precedent and the various pragmatic considerations, such as efficiency, utility, and prudence, characteristic of legal argumentation. The purpose or role of international human rights law is not necessarily to protect these norms in the face of the exercise of sovereign power. It is instead to ameliorate harms associated with the distribution and exercise of sovereignty to which international law extends legal validity. The nature and severity of these harms are debates that occur as part of the ongoing interpretive project that constitutes the field of international human rights law in institutional contexts in which they are subject to legal determination. To be sure, legal debates about the scope and content of human rights are charged with questions that are moral in nature. But these debates are about morality within law; they are not debates between morality and law.

The central claim of this book, then, is that the purpose of international human rights law is to identify and mitigate adverse effects of the structure and operation of the international legal order. International human rights speak to distributional consequences of the fact that international law deploys sovereignty, as a legal entitlement, to organize global economic and political realities into an international legal order. International human rights monitor the distribution and exercise of sovereign power to which international law extends legal validity. They impose positive and negative obligations on sovereign and other legal actors to exercise the authority they receive from international law in ways that respect the rights of all individuals and not simply those who fall within their domestic jurisdiction. They focus on the extent to which international legal structuring of global politics by means of a system of sovereign States participates in the production of global economic inequality. They impose international legal duties on all of us to improve the social and economic conditions of impoverished people around the world – conditions for which the structure and operation of international law are partly responsible.

Understanding international human rights law this way does not eliminate deep political disagreement over what global justice might mean and how it might be promoted. Nor does it relegate human rights law to a merely functional role in international political discourse. It ascribes a richer mission to the field by placing the legitimacy of the international legal order under its watch. It comprehends human rights as legal sites of moral and political contestation over fundamental questions about the structure and operation of international law, but it casts these debates in distinctively legal terms. It focuses on how international law distinguishes between legal and illegal claims of power, including sovereign power, and how international human rights possess the potential to monitor the distribution and exercise of international legal authority. In doing so, this account shapes legal judgment on more precise legal questions that punctuate the field—such as what constitutes the scope and content of specific human rights, what interests various human rights protect, and what duties they generate—by directing these questions toward the effects of the structure and operation of international law itself.

THE PLAN OF THE BOOK

The chapters that follow seek to both illuminate and defend this way of comprehending international human rights law first from a theoretical perspective and then by explicating what it has to say about a number of specific human rights on the international legal register. Chapter 2 identifies two key features of the structure and operation of international law that give rise to the role of international human rights law advanced in this book. The first is the deceptively simple fact that the international legal order vests sovereign power in legal actors it recognizes as States, entitling States to exercise sovereign power in ways that harm interests associated with human rights. The second is the more complex fact that the international legal order performs a distribution of sovereign power among the legal actors it recognizes as States. Subsequent chapters offer accounts of civil and political rights, social and economic rights, minority rights, indigenous rights, the right of self-determination, and the right to development as instruments that mitigate some of the adverse consequences associated with both dimensions of the structure and operation of international law.

Chapter 3 examines the relationship between civil and political rights and social and economic rights—two sets of rights that speak to the fact that the international legal order vests sovereign power in legal actors it recognizes as States. This chapter takes issue with common portrayals of these two sets of rights as, respectively, first- and second-generation rights. It engages with portrayals that conceive of generations of rights as chronological categories that define human rights in terms of their temporal emergence in international law. It then examines conceptions that treat generations as analytical categories that sequence human rights by distinctive properties they are said to possess. This chapter argues that generational accounts—whether chronological or analytical—are ill-suited to the task of classification and gloss over commonalities that all human rights in international law share, which flow from their role in mitigating pathologies produced by how international law brings legal order to global politics.

The remaining chapters engage with international human rights thought by dominant accounts to be on the periphery of international human rights law, and seek to demonstrate, to the contrary, that they are central to the mission of the field. Chapter 4 explores why the international legal order attends to a specific subset of social and economic rights—the rights of workers. It traces the history of international labor rights from their origins as instruments that provided a floor of protection to shield worker protection regimes in domestic legal orders from international competition. It identifies a competing conception of the international legal significance of labor rights that achieved prominence after the Second World War, one that viewed them as specific instantiations of freedom of association, which is said to possess universal value. The chapter traces the rise of a new understanding of international labor rights, which defines their role in terms of their capacity to monitor the structure and operation of the international legal order. It illustrates this new conception by examining what are referred to as “core labor rights” embodied in the 1998 ILO Declaration on Fundamental Principles and Rights at Work and their relevance to international and regional processes devoted to the liberalization of trade.

Chapters 5, 6, and 7 are devoted to human rights that speak more to consequences of international law’s distribution and redistribution of sovereignty to collectivities it recognizes as States. Chapter 5 examines the international legal significance of minority rights. It details how minority rights mitigated some of the effects of how international political developments surrounding the dissolution of the Ottoman Empire at the end of the First World War were vested with international legal validity. It identifies ambiguities associated with both moral and political conceptions of international minority rights and advances an alternative account of their normative significance in international law. On this account, international minority rights speak to wrongs that international law produces when it reallocates international legal authority to rule people and territory from some sovereign legal actors to others.

Chapter 6 describes developments in the International Labour Organization that led to the gradual emergence of indigenous populations as legal actors in international law. It addresses developments in the United Nations, culminating in the recent adoption of the U.N. Declaration on the Rights of Indigenous Peoples. It specifies international indigenous rights as legal mechanisms that speak to the fact that the international legal order continues to validate what were morally suspect colonization projects by imperial powers. It offers theoretical observations on the legal requirements of indigenous recognition in international law, the relation between legal recognition of States and legal recognition of indigenous peoples, and the nature and purpose of international indigenous rights.

Chapter 7 traces the history of the right of self-determination throughout the twentieth century in terms of three movements: from its international legal status as a principle to that of a right; from a right that vests in the population of an entire State to one that potentially vests in populations within and across State boundaries; and from an entitlement that only had the capacity to protect existing States or produce new States to one that also validates domestic constitutional reorganization of a political community. It suggests that the right of self-determination now stands to promote a just distribution of sovereign power by both protecting existing States and authorizing the formation of a new one when an existing State fails to secure effective measures of political representation—what international law refers to as “internal self-determination”—for a people in its midst.

Chapter 8 focuses on the right to development—a human right that addresses consequences of the twin facts that international law validates both the distribution and exercise of sovereign power. It seeks to shed light on how international law contributes to global poverty by focusing on rules that determined the international legality of decolonization projects in the twentieth century and on rules that structure the global economy. These two sets of legal norms generate a conception of the right to development that includes positive legal obligations to provide assistance and cooperation to developing countries to reduce global poverty and economic inequality in the world.
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SOVEREIGNTY AND STRUCTURE

INTERNATIONAL LAW CONCEPTUALLY brings legal order to international political and economic developments by a rich ensemble of diverse rules, principles, instruments, and institutions. What binds this ensemble together into a coherent structure is a deep-rooted commitment to a concept of sovereignty as an international legal entitlement that vests in collectivities internationally recognized as States. International law confers legal validity on claims by States to extensive coercive power over people and territory by conceptualizing this power as State sovereignty. It vests States with legal authority to exercise this power at home and abroad. By legally validating some claims of sovereign power and refusing to validate others, international law organizes global politics into a legal order in which certain collectivities possess international legal authority to govern people and territory.

International law shapes global politics into a legal order not only by legally validating some claims of sovereign power and refusing to validate others. International legal norms that perform this validating function also effectively produce an ongoing distribution of sovereign power among geographically concentrated collectivities that international law recognizes as States. International law has recognized the sovereign power of some States for centuries, with the 1648 Treaty of Westphalia, discussed in more detail in Chapter 5, often portrayed as sovereignty’s first moment of recognition. In other cases, international legal recognition has been much more of a recent phenomenon. Namibia, for instance, acquired sovereignty roughly twenty-five years ago. And, of course, international law also withholds legal recognition of claims of sovereign power from other collectivities that it does not recognize as States. Although indigenous people now formally enjoy extensive rights of internal self-determination in international law,1 for example, they do not—by virtue of their indigeneity—possess a right of external self-determination that would enable them to acquire sovereign independence from the States in which they are located. The legal norms that international law relies on to perform these tasks render the distribution of sovereignty they produce capable of recalibration and realignment in light of new political developments deemed to possess international legal significance.

International law thus extends legal validity to the exercise of sovereign power by States and performs an ongoing distribution of sovereignty among those collectivities it recognizes as States. This chapter examines in more detail these two contributions that the concept of sovereignty makes to the structure of international law. It does so because they constitute the terrain on which international human rights legally operate. The legal norms that international law relies on to distribute and authorize the exercise of sovereign power have been defended for numerous reasons, including the need “for a presumptive monopoly of the last word on public order in any given territory.”2 Sovereignty also possesses a measure of normative purchase to the extent that people can and do flourish by being organized into particular political communities and, in doing so, generate a complex set of interests that merit protection.3 And, although it does not guarantee it, “sovereignty protects the normatively special status of members and their prerogative to assess the legitimacy of their domestic system, and to struggle to make it more just, more democratic, and more inclusive.”4 Despite these and other values associated with the role that sovereignty plays in lending structure to the international legal order, it also produces an array of adverse consequences that international human rights, on the account offered in this book, seek to rectify.

Subsequent chapters focus on adverse consequences that arise from the fact that international law extends legal validity to the discretionary exercise of sovereign power by States (Chapter 3); that international institutional arrangements provide legal validity to processes of economic globalization and transnational production (Chapter 4); that international law episodically transfers the power to govern peoples and territories from some sovereign legal actors to others (Chapter 5); that some collectivities have their sovereignty legally recognized for centuries while, for others, international legal recognition is a recent phenomenon (Chapter 6); that sovereign legal authority vests in some collectivities and not others (Chapter 7); and that the international distribution of sovereign power participates in the production and reproduction of global poverty (Chapter 8).

SOVEREIGNTY AND ITS EXERCISE

The central feature of the structure and operation of international law is the concept of sovereignty that lies at its heart. Sovereignty means different things, at different times, to different people, for different reasons. It can be imagined as resting in a divine being, an individual, a group of individuals, or an institution or group of institutions. It can be imagined as absolute or limited, or both, as in one of its earliest formulations by Jean Bodin, who defined sovereignty as absolute power limited only by the power of God.5 It can be imagined as inherent in a people, as in Jean-Jacques Rousseau’s account of sovereignty as the general will of a people,6 or contingent on the consent of people, as in the Hobbesian account of the State as the result of a social contract among individuals to escape anarchy.7 It can be indivisible, as in the case of a unitary State, or divisible, as in the case of a federal State. Sovereignty can be “pooled,”8 “mixed,”9 “pre-,”10 “post-,”11 even “floating.”12 It can be understood in factual terms, as a concept that organizes social, economic, and political life by the distinctive constellation of power to which it refers; in normative terms, as a constellation of power that vests only in those entities that possess legitimate authority to rule people and territory; and in legal terms, as power that vests in an entity lawfully entitled to its exercise.13

Cutting through some of this definitional maze, Stephen Krasner offers a fourfold typology of sovereignty’s meaning. According to Krasner, sovereignty can refer to a State’s international legal sovereignty, “Westphalian” sovereignty, domestic sovereignty, and interdependence sovereignty.14 International legal sovereignty refers to practices primarily associated with the mutual recognition and formal equality of States. “Westphalian” sovereignty refers to a State’s capacity to exclude external actors from exercising legal authority on its territory and over its population. Domestic sovereignty refers to internal structures of State power and the capacity of the State to exercise effective control within its territory. Interdependence sovereignty refers to a State’s capacity to regulate movements of people, ideas, goods, capital, and the like across borders. Because Krasner construes sovereignty in terms of capacity, different States can manifest different degrees of these variants of sovereignty. A State like Taiwan, he notes, “has Westphalian sovereignty but not international legal sovereignty.”15

For the purposes of understanding the structure that sovereignty lends to international law, the relevant question is not which, or which combination, of sovereignty’s multiple characterizations best conceptualizes its true nature. Instead, it is to inquire into sovereignty’s meaning in international law. In J.L. Brierly’s words, sovereignty is “an aggregate of particular and very extensive claims that states habitually make for themselves in their relations with other states.”16 In international law, sovereignty means more than what Krasner refers to as “international legal sovereignty” and also includes elements associated with the other variants that he identifies.17 Specifically, it refers to what international law recognizes as the legal power of a State to rule people and territory. International law confers legal validity on claims by States to extensive coercive power over people and territory by conceptualizing this power as State sovereignty, and it vests States with legal authority to exercise this power at home and abroad. What Paul Kahn wrote about domestic law is equally true of international law: “morality may be without borders, but law’s rule begins only with the imagination of jurisdiction.”18

But international law does not accept as given what States imagine is theirs as of sovereign right, no matter how habitually such claims might occur. In a dizzying array of contexts, much of international law regulates the exercise of sovereign power by identifying its constituent elements and managing its limits. Does sovereignty entitle a State to divert its natural water supply in a way that affects the water supply of a neighboring State? Does sovereignty authorize a State to wage war against another State? Does it entitle a State to abuse the human rights of its citizens? Does it immunize State officials from criminal prosecution in another State?

Moreover, international law does more than regulate the exercise of sovereign power. It determines who possesses sovereignty. It establishes sovereignty’s international legal existence. Sovereignty in international law refers to what the international legal order recognizes as the aggregate of valid claims that States make in their relations with other States. These claims can be about a State’s relations with other States, as in Krasner’s conception of international legal sovereignty, but they can also be about a State’s relatively exclusive power to exercise domestic, transnational, and international legal authority in relation to matters that bear on its territory and population. As subsequent chapters seek to demonstrate, international human rights legally operate to mitigate some of the adverse consequences associated with the fact that international law entitles States to exercise sovereign power both internally, in relation to people and resources on its territory, and externally, in its relations with other States and in international arenas.19

It is not particularly controversial to defend the view that international human rights operate to check the exercise of internal sovereign power. This is a commonly held view of international human rights, whether one understands human rights from a moral, political, or legal perspective. Where these perspectives begin to diverge is in relation to the reason or reasons human rights check the exercise of internal sovereign power. From a moral perspective, they do so to protect interests that transcend the significance of State sovereignty because they relate to universal features of what it means to be a human being. From a political perspective, Charles Beitz argues that the framers and early advocates of contemporary international human rights law viewed “World War II and its precipitating events as evidence of a structural deficiency in the system of states as it then existed.”20 As evidenced by the practice of their framers and early proponents, the normative purpose of human rights, for Beitz, is to address “pathologies of a global political structure that concentrates power at dispersed locations not subject to higher-level control.”21

The legal account advanced in this book shares important affinities with political perspectives on human rights. It too requires international law to attend to pathologies of its own making. One set of pathologies that human rights address, as Beitz notes, is a product of the fact that international law vests States with international legal authority to exercise sovereign power over people and territory in ways that harm interests that legal instruments deem to be associated with human rights. But this account is less concerned with the normative dimensions of human rights as a discursive political practice and is more concerned with the normative role they perform in the constellation of international legal norms in which they find themselves—in other words, in the structure and operation of international law itself.

It is more controversial to also defend the proposition that international human rights check the exercise of external sovereign power, namely, a State’s relations with other States and in international arenas. Take the fact that a State’s sovereign power includes the legal capacity to enter into legally binding bilateral and multilateral agreements to structure and manage its relationships with other sovereign States. Because international law vests States with international legal personality, a State is legally entitled to expand or restrict the scope of its sovereign power by entering into a treaty with one or more sovereign States. A treaty has the capacity to alter the distribution of sovereignty by enlarging or reducing the territory over which a State can legally claim sovereign power. But a treaty can also expand or limit the jurisdictional scope of authority that sovereignty vests in a State. A treaty can create legally binding obligations on signatory States to exercise their sovereign powers in certain ways and not others and in relation to certain matters and not others, and a failure by a signatory State to comply with the terms of a treaty constitutes a violation of international law.

Many of the international organizations that currently play a major role in managing and coordinating relations between and among States, such as the United Nations, the World Bank, and the International Monetary Fund, owe their international legal existence to a raft of multilateral treaties resulting from an unprecedented burst of international cooperation after the Second World War. Not all international organizations owe their origins to this period. The International Labour Organization, created in 1919 as part of the Versailles peace negotiations, has a longer institutional pedigree, and the World Trade Organization was established much more recently in 1995. These international organizations give institutional voice and legal effect to a vast array of international interactions between and among sovereign States by subjecting States to various forms and degrees of international legal authority, including legislative, regulatory, and adjudicative authority, the monitoring and enforcement of treaty obligations, agenda setting and norm production, research and advice, and policy implementation.22 If established by treaty, these arrangements are typically binding in international law, but their institutional design and their distributional consequences remain beyond the normative purview of an account of international human rights defined as instruments that seek to regulate the relationship between the individual and the State in order to protect interests that we all share as humans.

The limited normative reach of standard moral accounts of international human rights law reveals itself in the context of contemporary bilateral and multilateral agreements that mandate reciprocal tariff reductions and the elimination of non-tariff import barriers by signatory States. Such agreements typically are premised on the assumption that regional and international liberalization of trade, services, and investment enhances global productivity by enabling economic actors to compete on the basis of comparative advantage, that is, the capacity to produce a product at a comparatively lower cost than other economic actors because of particular resource or regulatory endowments associated with the national economies in which production occurs. Because international law stipulates that a State possesses the legal capacity to create mutually binding rights and obligations by entering into a treaty with another State or group of States, these agreements legally structure economic relations among States by imposing legal obligations on States to exercise their sovereign power in particular ways and, in some cases, by establishing organizations that possess the legal authority to interpret and enforce their terms.23

Such is the case with the World Trade Organization. The WTO is the legal foundation of the world trading system: it establishes and enforces rules that foster liberalization of trade, services, and investment. WTO members meet periodically to attempt to reach agreement on the reciprocal reduction of import tariffs. To ensure that States do not attempt to establish protective measures through means other than tariffs, WTO members also undertake three standard sets of obligations whose purpose is nondiscriminatory treatment of products by States in each other’s markets. First, the principle of most-favored nation treatment requires a member State to accord the same favorable treatment to the import of like products from all member States that it accords to one member State. Second, the principle of national treatment provides that a country cannot discriminate against like products imported from another State in ways that benefit national producers. Third, the WTO requires all countries to eliminate quantitative restrictions, such as quotas or embargoes, against goods imported from other States. Together with periodic reciprocal tariff reductions, these requirements enable foreign producers to compete more fairly with domestic producers in the markets of member States.24

When a State exercises its sovereign power in international arenas, whether it is in the WTO or some other international institution or setting, it has the capacity to participate in the production of international legal norms that lead to adverse consequences for individuals and groups both within and beyond its territory. In addition to checking the exercise of internal sovereign power, international human rights operate to mitigate certain consequences associated with the fact that international law vests in States the authority to exercise external sovereign power. Chapter 4 advances the view, for example, that international labor rights not only stipulate that a State cannot wield its sovereign power domestically in ways that compromise or threaten interests they seek to protect. They also guard against the possibility that States, when exercising their sovereign power on the international stage, might establish legal norms that validate the exercise of economic and political power that harms workers. In a similar vein, Chapter 8 argues that the right to development imposes a negative obligation on States when exercising sovereign power in the international arena not to fashion rules and policies in ways that exacerbate global poverty.25 But whether a State exercises internal or external sovereignty, the reasons international human rights hold States to account are internal to the structure and operation of international law. They represent normative judgments that international law’s creation and distribution of spaces known as sovereign States produce adverse consequences that require rectification in the form of human rights.

BETWEEN THE NATIONAL AND INTERNATIONAL

Some argue that the way in which international law conceives of these legal spaces has evolved from an absolute to a conditional conception of sovereignty and that this evolution is critical to understanding its function in international law. In the afterword to the second edition of his influential book, BASIC RIGHTS, published in 1996, Henry Shue argued for “building a general, global consensus that state sovereignty is conditional upon the protection of at least basic rights and that the international community not only may but ought to step in when the failures of states to protect rights becomes egregious.”26 That same year, drawing on the work of Frances Deng,27 the Report of the International Commission on Intervention and State Sovereignty noted that the reality of global interdependence has steadily eroded international law’s traditional understanding of State sovereignty as an absolute sphere of power limited only by international law itself.28 Its authors argued that absolute sovereignty yielded a principle of nonintervention that underpins international law’s traditional reluctance to countenance humanitarian intervention. Gradually replacing this absolute conception is a more conditional understanding of sovereignty that generates a principle of responsibility. Under this conditional conception, international law vests sovereignty in a State to enable it to protect its people. If a State fails to meet this duty, according to the ICISS, and its population is suffering serious harm in the form of gross human rights abuses,29 the principle of nonintervention yields to an international responsibility to protect that population from harm by, if necessary, military intervention.30 The U.N. General Assembly subsequently endorsed the “responsibility-to-protect” doctrine in its 2005 World Summit Outcome,31 as did the Security Council in resolutions authorizing the use of force in Libya in 2011.32

Others have taken the concept of conditional sovereignty to another level by characterizing international law as exhibiting properties of “global constitutionalism”33 and by linking the international legal order and domestic legal orders much more closely than contemplated by the “responsibility-to-protect” doctrine. In addition to affirming the emergence of the concept of conditional sovereignty in international law, Anne Peters, for example, conceives of global constitutionalism as a means of combating what she refers to as “anti-constitutional trends” occurring in domestic legal orders by providing norms beyond the State that shore up domestic commitments to key elements of constitutionalism, including respect for the rule of law and human rights.34 Part of the project, too, is to imagine the international legal order as a global constitutional order, one that does not mimic the structure of domestic constitutional regimes but instead, through its own unique structural arrangements, displays commitments associated with constitutionalism and the rule of law, thereby imbuing the international legal order with a measure of normative legitimacy.

One illuminating consequence of comprehending the international legal order through the lens of constitutionalism is that it opens the door to seeing the relationship between national and international law in new ways. Mattius Kumm, for example, writes that this relationship reveals itself to be one of “mutual dependence.”35 “The constitutional legitimacy of national law depends, in part, on being adequately integrated into an appropriately structured international legal system,” according to Kumm, “[a]‌nd the legitimacy of the international legal system depends, in part, on states having an adequate constitutional structure.”36 For Peters, international and domestic legal orders work together to ensure respect for human rights and principles of constitutionalism.37 For Evan Fox-Decent and Evan Criddle, the relationship between international and domestic legal orders is a fiduciary one: “international law entrusts sovereign powers to states, subject to concomitant duties to advance the human rights of their own people and respect the fundamental rights of foreign nationals beyond their borders.”38

Jean Cohen conceives of the relationship between domestic legal orders and the international legal order in dualistic terms, with relatively autonomous sovereign States embedded in a relatively autonomous international legal order that manifests rudimentary attributes associated with constitutionalism. She identifies the need for the advancement of the rule of law in international law in ways that protect both the sovereign equality of States and human rights. Unlike most proponents and opponents of global constitutionalism, however, Cohen argues that this project must be approached on terms that shift the dualism of the present to what she terms a “constitutional pluralism” of the future. Constitutional pluralism, for Cohen, involves “a complex of political communities within an overarching political association of communities each of which has its own legal order of constitutional quality.”39

Any constitutional pluralism immanent in the international realm is the product of international law’s deployment of sovereignty as a legal entitlement to structure global politics into an international legal order. And how international law conceives of sovereignty—as absolute or conditional—is not as relevant to the structure that it lends to the international legal order as the fact that sovereignty itself is an international legal entitlement. If sovereignty was absolute before, it was because of international law, and if sovereignty is conditional now, this too is because of international law. The absolute nature of sovereignty in international law, if it ever existed,40 never lay beyond international law; it was an international legal product. And even if it did exist, it was absolute only in the sense that it was not subject to the authority of another State.41 It was and is subject to international law.42 Human rights operate in international law to secure a measure of legitimacy for the role that sovereignty plays in constituting the structure of the international legal order. The sovereignty to which international human rights law gives rise—the sovereignty of   human rights—is one that is tempered to address adverse consequences that flow from its deployment.

Moreover, to the extent we can speak of sovereignty as though it were absolute, it was absolute with expiry dates. International law has recalibrated the distribution of sovereignty that it performs countless times throughout history. If the scope of the legal spaces that international law treated as sovereignty was wider than it is now, the consequences that it produced were arguably more unjust than its consequences today. Note that it is the distribution and the authority to exercise powers associated with the legal entitlement of sovereignty, not variations in definitions of the entitlement itself, that engage questions relating to the legitimacy of the international legal order. Note also that these questions of legitimacy are internal to the field, and, to this extent, they possess legal significance distinct from whatever moral significance that might be attached to them. They speak to injustices produced by the field itself, not to abstract wrongs such as those contemplated by moral conceptions of human rights.

That international law confers sovereign power on legal actors it recognizes as States does not mean that a national legal order will construe sovereignty in the same terms.43 We could imagine a national legal order wedded to the proposition that the legal source of its sovereign power lies in international law. According to Hans Kelsen, this is the way we should imagine the relationship between national and international law. For Kelsen, the legality of domestic law ultimately rests on international legal norms that validate claims by States to sovereign authority over persons and territory.44 Regardless of the merits of Kelsen’s theoretical claim, most national legal orders do not in fact or law ground their sovereignty in the international legal order; instead, they locate it elsewhere. In liberal democratic States, sovereignty typically is said to flow from the will of the people, from the bottom up, so to speak. Chief Justice Taney of the United States Supreme Court, for example, wrote that “[t]‌he words ‘the people of the United States’ … describe the political body who, according to our republican traditions, form the sovereignty, and who hold the power and conduct the Government through their representatives.”45 The Supreme Court of Canada has held that the Canadian “Constitution is the expression of the sovereignty of the people of Canada.”46 Other jurisdictions treat sovereignty as the inherent power of a monarch or an institution, such as a parliament. But international law comprehends sovereignty in a radically different way. Sovereignty, in the international legal imagination, comes from above, from international law itself.47

That international law confers sovereign power on legal actors it recognizes as States also does not mean that international law doesn’t come from sovereign States. Much of international law—including what it says about what sovereign States are entitled to do and not do with their sovereignty—is the product of treaties among States or customary practices of States. International rules governing the exercise of sovereign power are the product of treaty and custom, including those that require respect for the territorial integrity of existing States. The U.N. Declaration on Friendly Relations in 1970, for example, provides extensive detail on principles commonly understood to be foundational to the international legal order, including the duty not to intervene in the domestic jurisdiction of any State, the principle of the sovereign equality of States, and the principle of self-determination.48 Saying that international law authorizes the exercise of sovereign power means that international legal norms shape global economic and political life into an international legal order by determining the legality of multiple claims of sovereign power. That States participate in the production of these norms does not strip these norms of their legal effect, which is that claims by collectivities that international law recognizes as States to extensive coercive power over people and territory possess international legal validity.

A more formidable challenge to the concept of sovereignty in international law rests on a skeptical understanding of international law as a mere repository of delegated national authority, and therefore subordinate to the sovereign power of States. On this view, to the extent that sovereignty is an international legal entitlement, it is a proxy for, and does not ultimately limit, the authority of a State to rule people and territory. This view has a rich history and many variants. Some trace it to the emergence of a particular form of international legal positivism predicated on the assumption that States choose to participate in the international system, and, as such, international law simply is a matter of consent.49 Others link it to classical liberal scholarship on the normative legitimacy of domestic political authority.50 Carl Schmitt, an opponent of liberalism, invoked a version of this perspective when he wrote that the international legal community exists only as a “reflection” of coexisting autonomous political entities.51 Jack Goldsmith and Eric Posner offer a contemporary variant steeped in rational choice theory. They argue that “international law emerges from states’ pursuit of self-interested policies on the international stage.”52 For them, international law “is not a check on state self-interest; it is a product of state self-interest.”53 They model customary and conventional international law as reflecting “behavioral regularities that emerge when states pursue their interests” in international arenas, relating to practices aimed at coordination, cooperation, and coercion by States.54

To claim that international law is a mere repository of delegated national authority is not the same as claiming that sovereignty assumes a different meaning in domestic legal orders than in international law. Nor is it the same as claiming that States participate in the establishment of international legal norms. It is an account of international law as delegated domestic legal authority, legally binding on States only to the extent that they consent to be bound by its terms. It claims that international law is really only domestic law with international legal consequences, and sovereignty in international law is really only a projection of its domestic legal meaning. If this is the case, then it makes little sense to speak of international law as a legal order that regulates national legal orders, let alone to inquire into the legitimacy of such an order.55

Whether this is the case rests on the merits of characterizing international law by means of a definition of sovereignty that international law must necessarily eschew to organize global politics into an international legal order. Comprehending sovereignty in international law as delegated national authority assumes what it purports to prove: that there is no law in international law other than domestic law and therefore that international law is not law. There are many reasons to question the empirical validity of this assumption.56 Kumm puts it this way: “[t]‌hink of the spreading and increasing power of international institutions, the softening up of the requirements for state practice for the identification of customary law, the emerging of a plethora of courts and tribunals with the jurisdiction to adjudicate questions of international law, and the increasing tendency of international human rights law to circumscribe how states should relate to their citizens.”57 To this one might add the legal existence of peremptory or jus cogens norms subject neither to persistent objection nor to derogation,58 the growth of international individual criminal liability even if unincorporated into or contradicted by domestic law,59 the proliferation of assertions of universal jurisdiction,60 the third-party effects of treaties,61 and the U.N. Security Council’s increasing penchant to legislate, enacting resolutions lacking any explicit or implicit time limitation and imposing permanent and binding international legal obligations on all States.62

But the relevant question ultimately is not an empirical but a theoretical one. What definition of sovereignty best enables the conceptual organization of international political life into an international legal order? What definition best makes legal sense of global politics? Defining sovereignty in terms that preclude an understanding of international law as constituting a relatively independent international legal order may yield a measure of internal legal coherence to the domestic political reality of a given State. It may also provide domestic legal justification for coercive action in the international political arena. But it does so by denying ex ante international law the very status it requires to be understood as bringing legal order to the international economic and political realities that States produce through their mutual interaction.

Martti Koskenniemi has advanced a more nuanced claim. In his view, international law comprehends sovereignty simultaneously as authority delegated to States by international law and as authority delegated to international law by States. As a result, for Koskenniemi, international law is shot through with legal indeterminacy and thus is a thoroughly political enterprise.63 Koskenniemi is not alone in pointing out that the legal boundary between the national and international is much more porous than traditional understandings of either field of law.64 But it is one thing to claim that domestic law influences international legal outcomes and vice versa. It is another to claim that domestic law constitutes international law. Koskenniemi’s characterization ultimately suffers from the same flaw, albeit in gradated form, as its more skeptical cousin who sees international law as the repository of delegated national authority. The more the international is constituted by the national, the less sense it makes to speak of international law as a legal order relatively distinct from national legal orders. That international law aims to regulate national legal orders does not necessarily mean that national legal orders accept how they are conceptualized in international law, but it does require conceptualizing sovereignty as an international legal entitlement that international law distributes and regulates. To the extent that this conception’s opposite—sovereignty as delegated national authority—finds expression in international legal argument, this is a reflection of the ability of national legal orders to dominate international law and impair its conceptual capacity to independently organize global economic and political life into a distinct legal order.

SOVEREIGNTY AND ITS DISTRIBUTION

Recall that, according to Charles Beitz, the purpose of “modern human rights doctrine” is to “address pathologies of a global political structure that concentrates power at dispersed locations not subject to higher-level control.”65 Beitz’s insight captures the first contribution made by the concept of sovereignty to the structure of international law that this chapter is seeking to highlight. The concentration of power to which Beitz is referring is sovereignty, and the fact that sovereignty is “not subject to higher-level control” creates a risk that sovereigns will exercise their power in ways that adversely affect individuals and groups subject to their jurisdiction. Human rights operate to address the pathologies that would flow if sovereigns were relatively free to exercise their sovereign power in ways they saw fit. Where Beitz’s political account differs from the legal account advanced here, as mentioned, is in relation to the normative question of why human rights ought to perform this function. Beitz answers this question in terms external to international law by specifying conditions extrapolated from practice that a human rights claim must meet in order to possess normative legitimacy. The account offered here answers this question in terms internal to international law, by conceiving of the normative purchase of human rights in terms of their capacity to mitigate adverse consequences that arise from the structure and operation of international law itself.

There is an additional important difference between these two accounts. Perhaps because of their focus on practice, political accounts understate the systemic and dynamic role that sovereignty performs in international law. International law brings legal order to global politics not simply by legally authorizing the exercise of sovereign power by collectivities it recognizes as States. By authorizing the exercise of sovereign power by all sovereign States in the world, international law also produces a systemic distribution of sovereign power. By specifying rules that enable the reallocation of sovereignty, international law produces a dynamic distribution of sovereign power. The systemic and dynamic nature of the distribution of sovereignty in international law produces pathologies relatively distinct from those associated with international law’s authorization of the exercise of sovereign power. Human rights in international law speak not only to adverse consequences of the exercise of sovereign power. They also speak to adverse consequences of the distribution of sovereign power.

International law performs its distribution of sovereign power by a set of rules and principles that relate to the acquisition and maintenance of State sovereignty. Claims of sovereign power possess legal validity in international law only under certain conditions and in certain circumstances. International law provides that a State whose government represents the whole of its population within its territory, consistent with principles of equality, nondiscrimination, and self-determination, is entitled to maintain its territorial integrity under international law and to have its territorial integrity respected by other States.66 But international legal rules also determine which collectivities are entitled to exercise sovereign authority and over which territories and people such authority operates. The field entitles a collectivity to form a State and wield sovereign power if it constitutes a “people” and has experienced severe and ongoing injustices such as colonial rule or alien subjugation, domination, or exploitation.67 Finally, international law also confers legal validity on a claim to sovereignty by a collectivity if it manifests certain properties that international law stipulates as conditions of acquiring statehood.68

These avenues of obtaining and maintaining sovereign statehood are the means by which the international legal order distinguishes between legal and illegal claims to sovereign power. International law sorts the countless claims of sovereign power that have defined global politics for centuries according to a binary opposition between legal and illegal claims. In doing so, international law effectively performs an ongoing distribution of sovereignty among certain collectivities throughout the world. By and with this distribution, international law organizes global politics into a legal order in which certain collectivities possess legal authority to rule people and territory.

International law has processed the countless claims of sovereign power that have punctuated international politics for centuries. This has had the effect of legally including certain political communities, and legally excluding others, in a dynamic and systemic distribution of sovereign authority. Its dynamic nature arises from the fact that it is an ongoing enterprise that projects into the future rules and principles that authorize reallocations of sovereignty occasioned by the demise of existing States and the creation of new States by right or recognition. These rules and principles render the distribution of sovereignty capable of recalibration and realignment in light of new political developments deemed to possess international legal significance. Its systemic nature is a function of the fact that its distributional reach envelops all States in its structure and operation, treating all as formal equals in terms of the legal nature and scope of their sovereign power.

The dynamic and systemic dimensions of the distribution of sovereignty in international law enable us to ask questions about the ways it organizes global politics into a legal order, how and under what conditions it vests certain political projects with international legal significance, and the distributive outcomes that it produces. What are the rules and principles that determine which communities are entitled to participate in the distribution of sovereignty that international law performs? What values are promoted, and what values are compromised, by an international legal order that conceptualizes the power to rule people and territory as a legal entitlement that vests in certain geographically concentrated communities in the various regions of the world? To what extent can we speak of a just or unjust distribution of sovereign power? What varieties of inequalities are produced—and what varieties of inequalities are addressed—by an international legal architecture built on the foundation of sovereign equality?

The dynamism that new political developments, deemed to possess international legal significance, impart to the distribution of sovereignty is the backdrop to the role that minority rights play in international law. This is partly a function of the fact that international treaties episodically modify the distribution of sovereignty by transferring sovereign authority over territory and people from one sovereign actor to another. In so doing, they create majorities and minorities. Minorities exist in relation to majorities, and majorities exist because international law distributes sovereign authority over territory and people to certain collectivities and not others.69 Comprehending minority rights claims in terms of the role they can play in monitoring the legitimacy of the distribution of sovereign power reveals that their normative status lies in the fact that they serve as instruments to mitigate injustices associated with the kinds of recalibrations of sovereign power that international law treats as possessing international legal force.

The dynamic nature of the distribution of sovereign power is also partly a function of the fact that international law includes certain collectivities and excludes others from its distribution. International law excluded indigenous peoples, for example, from the outset from its distribution of sovereign power and included them within the sovereign power of States established on the territories they inhabited since time immemorial. This process of exclusion and inclusion is an ongoing one. International law continues to exclude and include indigenous peoples in its distribution of sovereign authority by refusing to recognize that they possess a right of self-determination entitling them to acquire sovereign statehood. Instead, indigenous peoples have rights of internal self-determination, which entitle them to extensive protection associated with their identities, cultures, territories, and forms of governance. Indigenous rights in international law speak to some of the adverse consequences of international law’s exclusion of indigenous peoples from its distribution of sovereign authority.

The dynamic nature of the distribution is also due to the fact that the criteria for inclusion and exclusion can change. Take international law’s relationship with colonialism. For centuries, international law authorized the colonization of peoples by sovereign States. It did so by comprehending the territory of a sovereign State as including the territory of any and all colonies under its imperial control.70 A State’s sovereignty thus extended to its colonial territories and the peoples that it colonized. Any attempt by a colonial population to free itself of its colonial status was comprehended as a threat to the territorial integrity of its colonizing master and, accordingly, an international illegality. International law’s distribution of sovereignty displayed its dynamism when it reversed itself in the middle of the previous century and came to comprehend colonialism as an international illegality. As a result, colonized peoples acquired sovereign independence from their colonial masters and thus now participate in the distribution of sovereignty by virtue of their right of self-determination.

Moreover, States acquire sovereignty at different times. One important consequence of the dramatic international legalization of decolonization was that ex-colonies only acquired the incidents of sovereignty when they acquired sovereignty itself. Before they achieved sovereign recognition, control over natural resources vested in their colonial masters, as did all other incidents of international sovereign power. In other words, before colonies participated in the distribution of sovereignty, international law vested the legal power to exploit their natural resources in colonial powers, and when colonies became subjects in the distribution, international law vested them with power only over those resources that remained at the date that they achieved sovereign statehood.71 This temporal dimension to the acquisition of sovereignty in international law has the effect of privileging States with a history of colonizing others over States with a history of being colonized, thereby contributing to the disparity of resources that exists between developed and developing States.

The systemic nature of the distribution of sovereignty is a function of the fact that its distributional reach envelops all States, treating all as formal equals in terms of the legal nature and scope of their sovereign authority. A sovereign State is one of many participating in a distribution of sovereignty by an international legal order committed to the principle of the formal equality of sovereign States. International law treats States as juridically equal legal actors, in possession of the same rights in international law, and equal in their formal capacity to exercise these rights.72 This commitment is also a critical feature of how international law organizes global politics into an international legal order. The principle of the formal equality of sovereign States, in Benedict Kingsbury’s words, “has attained an almost ontological position in the structure of the international legal system.”73 The normative value of this principle should not be overstated, but nor should it be understated. It enables economically, politically, and militarily weak States to exercise the same formal legal authority as powerful States, revealing the international legal order’s capacity to check, in particular institutional settings, the very real power imbalances that exist among States.

One of the consequences of international law’s foundational commitment to formal equality of States, however, is that substantive equality of States plays a marginal role in the normative architecture of the international legal order. International law domesticates questions of substantive equality, treating its potential normative significance as a domestic question of distributive justice among citizens, subject to the vagaries of domestic political contestation. However valuable international law’s commitment to the formal equality of States, its banishment of substantive equality to the domestic realm further implicates the structure of the international legal order in the natural, geographical, and social contingencies that contribute to global poverty. Deploying sovereignty to organize global politics into an international legal order has the effect of extending international legal validity to certain natural, geographical, and social contingencies into which we are born. The capacity of a sovereign State to address poverty in its midst is in no small measure a function of its location, boundaries, and resources—variables whose limits and possibilities are determined by the nature and scope of that State’s sovereign authority.

International law thus sorts claims of economic and political power made throughout the world by validating some such claims as endowed with sovereign authority and rejecting others as international illegalities. As subsequent chapters bear out, the consequences of legally organizing global economic and political realities in these ways are manifold. Our international legal order vests sovereign legal authority in some collectivities and not others. It has validated the sovereign power of some collectivities for centuries; it has recognized the sovereignty of other collectivities only recently. It extended international legal validity to colonialism by extending a State’s sovereignty to its colonial territories and colonized peoples. It episodically recalibrates the distribution of sovereign power that it performs, transferring peoples and territories from some sovereign legal actors to others.

Not only does international law validate an international distribution of sovereign power, it also validates countless ways in which sovereignty can be and is exercised. It confers on States broad powers to exercise sovereign power in ways that can both benefit and harm their populations. By geographically dividing the globe into a finite set of sovereign States and legally recognizing sovereignty as including exclusive rights to a State’s territory and resources, international law also determines what belongs to whom and thus validates a global distribution of wealth and resources. And by empowering sovereign States to establish international instruments and institutions that legalize certain economic and social relations at the expense of others, it provides international legal validity to myriad processes of economic and social globalization that dramatically affect the nature and levels of poverty and inequality throughout the world. It is these consequences to which human rights, in international law, seek to attend.
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HUMAN RIGHTS: THREE GENERATIONS OR ONE?

IN 1977, THE UNESCO Courier published a slender essay by Karel Vasak, a Czech-born, French jurist and director of UNESCO’s Division of Human Rights and Peace. Entitled “A Thirty-Year Struggle,” Vasak’s essay characterized human rights in international law in terms of “three generations.”1 The first generation, he wrote, refers to civil and political rights, specifically those enshrined in the International Covenant on Civil and Political Rights, such as freedom of expression and the right to vote. The second generation concerns economic, social, and cultural rights, specifically those enshrined in the International Covenant on Economic, Social, and Cultural Rights, such as rights to housing and to form a trade union. The third generation, which Vasak characterized as one that “the international community is now embarking on,” refers to what he called “solidarity rights,” which include the right to development, the right to self-determination, minority rights, the right to a healthy environment, the right to peace, and the right to ownership of the common heritage of mankind.2

Vasak’s metaphorical generations have come to assume an intellectual prominence far greater than where they first appeared in print. Classifications that comprehend human rights in terms of generations are now legion in international legal scholarship. Institutions specialize in them, judges invoke them, scholars and practitioners rely on them, and students learn them when they learn about international human rights. Less common are explanations of what actually is meant when we speak of human rights in generational terms. Do “generations” refer to temporal differences concerning the emergence of different human rights in international law? Do they refer to distinctive properties that some rights share with others or analytical differences among rights? Or do they refer to the possibility that the protection of certain kinds of rights is conceptually prior to the protection of other kinds of rights?

This chapter argues that understanding human rights in international law in terms of generations is historically inaccurate, analytically unhelpful, and conceptually misguided. The chronologies suggested by generational conceptions of human rights do not correspond to the history of human rights in international law. The analytical categories into which generational conceptions sort human rights do not capture their legal nature and character. And generational conceptions of human rights, by highlighting differences that allegedly exist among different types of human rights, fail to appreciate what is common to all human rights in international law.

Different human rights seek to protect different kinds of interests, and the nature of these interests will require different means of protection. Whether chronological or analytical, generational conceptions that stylize these differences distract from the function that human rights play in international law by portraying them as belonging to different generations of discovered moral truths. Specifically, generational conceptions miss the fact that, despite the diverse sets of interests they seek to protect, human rights in international law share a common purpose, which is to mitigate injustices produced by the ways in which international law brings legal order to global politics. In this sense, civil and political rights and social, economic, and cultural rights, as well those thought of as third-generation rights, comprise but one generation: a single population of entitlements, speaking to different features of the structure and operation of international law.

GENERATIONS AS CHRONOLOGICAL CATEGORIES

Vasak’s metaphor of generations fails to capture the nature of human rights in at least one respect: classes of human rights, unlike generations in life, do not replace each other sequentially over time.3 Carl Wellman puts it bluntly: “[g]‌enerations succeed one another, not only in that the members of one generation are born before those of the next generation, but also in that parents tend to die before their children.”4 Nonetheless, some see merit in Vasak’s metaphor because it highlights important chronological facts about human rights. In another essay published a few years after his contribution to the UNESCO Courier, Vasak himself intimated that a generational conception of human rights captures how human rights came into existence in different “waves” throughout history. The first wave, which accompanied the French revolution, gave rise to the generation of civil and political rights. With the second wave, after the Russian revolution of 1917, economic, social, and cultural rights gained universal recognition. The third wave accompanied “the emancipation of colonized and dominated peoples” in the middle of the twentieth century.5

Others draw chronological insight into the relationship between first and second generation rights from the work on citizenship by T.H. Marshall. Writing in 1949, Marshall conceived of citizenship as consisting of three elements—civil, political, and social—each of which emerged and gave shape to the concept in a chronological manner during and after the industrial revolution in England. Civil rights, such as the rights to own property and enter into contracts, the right to sue and be sued, and rights associated with access to the judiciary, conferred legal personality on individuals and were primarily the work of courts. Political rights, such as the right to vote and hold office, were primarily the work of legislatures. And social rights, which range from “the right to a modicum of economic welfare and security to the right to share to the full in the social heritage and to live the life of a civilized being according to the standards prevailing in society,” were primarily the responsibility of the administrative State and educational systems.6 In Marshall’s words, “it is possible, without doing too much violence to historical accuracy, to assign the formative period in the life of each to a different century—civil rights to the eighteenth, political to the nineteenth and social to the twentieth.”7

However accurate such chronological accounts of human rights may be, they say little that is meaningful about human rights in international law, which are of a much more recent vintage than, say, rights that surfaced in British common law during the industrial revolution. Before the turn of the twentieth century, positive international law referred to human rights at best obliquely. Samuel Moyn argues that international human rights emerged “seemingly out of nowhere” and acquired political and legal salience only recently, in the 1970s.”8 Others take a longer view, tracing the ancestry of the field to diverse historical events and epochs, including the British movement to abolish the transatlantic slave trade,9 the European renaissance and reformation,10 and the cultural and literary milieu of the enlightenment.11 Accounting for international human rights in terms of generations, however, is not the same as determining their origins or antecedents. A generational account typically assumes their formal international legal existence and, at least from a chronological perspective, classifies them in terms of when they surfaced in international law. Relying on events or periods prior to the twentieth century to identify a chronology of international human rights confuses the origins or antecedents of human rights with their international legal existence.12

The lack of fit between the periods to which generations of human rights are often assigned and their comparatively youthful existence in positive international law does not foreclose the possibility of a chronological account of their international legal status. Human rights in international law are often portrayed by legal scholars as possessing a unique chronology of their own, one that commences in the aftermath of the Second World War and that continues through the latter half of the twentieth century to the present day.13 Vasak alluded to such a conception when he characterized the international community, in 1979, as “embarking on a third generation of human rights” in what has been “a thirty-year struggle.”14 On this conception, first-generation civil and political rights initially received recognition, second-generation social and economic rights subsequently received recognition, and third-generation solidarity rights are in the process of receiving recognition in international law.

If we relax the positivistic premise that human rights received formal legal expression only as of 1948 with the adoption of the Universal Declaration and engage with developments earlier in the twentieth century, any chronology that might exist in the resulting expanded time frame belies the one suggested by Vasak. Philip Alston notes that human rights first emerged in international law when international labor rights, which Marshall conceived of as a subset of social rights, made their first appearance after World War I—with the creation of the International Labour Organization and the various treaties that emerged soon thereafter protecting the rights of workers.15 Asbjørn Eide traces the genesis of labor rights in international law even further back in time, to conferences convened by Swiss authorities in 1905 and 1906, which adopted conventions based on the work of the International Association for the Legal Protection of Workers in 1900, building on a set of recommendations generated by a conference convened in Germany in 1890.16 According to Eide, the main contribution that the 1948 Universal Declaration made to international human rights law was to extend the field beyond social and economic rights to include civil and political rights. From this vantage point, whether the chronology commences at the end of the nineteenth century or the beginning of the twentieth century, social and economic rights are first-generation rights, and civil and political rights are their relatively youthful second-generational relatives.17

In fact, from this perspective, the emergence of what we understand to be third-generation rights occurred before civil and political rights received formal expression in international law. As discussed in more detail in Chapter 5, with the 1648 Treaty of Westphalia guaranteeing religious freedom for minority communities, minority rights received international recognition at the very moment that international law began to conceive of States as sovereign legal actors. While it recognized the sovereign right of princes to determine the religion of their own States, the Treaty of Westphalia also guaranteed Lutherans and Calvinists in specified regions the right to practice their faith in public and private realms.18

Minority rights also rose to international legal prominence after World War I with the adoption of a raft of multilateral and bilateral treaties, monitored by the League of Nations, which provided protection to populations displaced or adversely affected by the war and the subsequent redrawing of territorial boundaries in Europe. Although minority rights were not thought of in universal terms during this period, they shared common features. The relevant legal instruments contained stipulations regarding the acquisition of nationality of the newly created or enlarged State, the right to equal treatment, rights against nondiscrimination, and the protection of ethnic, religious, or linguistic identity, including the rights of minorities to officially use their mother tongue, to have their own schools, and to practice their religion.19

Indigenous rights, too, do not track the common chronological account of Vasak’s three generations of human rights in international law. As described in more detail in Chapter 6, soon after its inception in 1919, the ILO sought to extend its supervisory authority to working conditions in colonies and dependent territories. The ILO undertook studies in 1921 on the working conditions in these jurisdictions, establishing a Committee of Experts on Native Labour to formulate labor standards for what it termed “indigenous” workers in these regions in 1926, and enshrining these standards in seven Conventions that came into force between 1930 and 1955. These Conventions set out relatively weak labor standards for the protection of workers in colonies and dependent territories. They included obligations to phase out the use of forced labor; regulations governing the recruitment of workers that sought to minimize the impact of the demand for labor on the political and social organization of the population; requirements that employers enter into written contracts with employees and bear certain costs associated with relocation and transportation of workers; obligations to phase out, “progressively and as soon as possible,” penal sanctions for breach of contract; provisions specifying the maximum length or term of employment contracts; and regulations governing the use of migrant workers.20 Despite their weaknesses, indigenous civil and social rights nonetheless found formal expression in international law well before the adoption of the Universal Declaration and the entrenchment of so-called first- and second-generation rights in 1948.

In Vasak’s defense, social rights and minority rights typically were not cast in universal terms in international law before the adoption of the International Covenant on Civil and Political Rights. They vested in some people and not others and were tailored to the contingent circumstances of the communities they purportedly protected. And characterizations of indigenous rights as instruments that protect interests associated with the right to self-determination—a right that is said to vest in all of us by virtue of our common humanity21—surfaced even more recently. If human rights, understood as universal entitlements, first surfaced in international law with the adoption of the 1948 Universal Declaration, then minority and indigenous rights plausibly could be characterized chronologically as third-generation rights, arguably emerging in universal terms in 1976 and 1989, respectively.22 But if the chronology commences in 1948, then civil and political rights appear in international law at the same time as the appearance of social, economic, and cultural rights.23 The 1948 Universal Declaration enshrines both sets of rights, rendering suspect the claim that first-generation rights chronologically preceded second-generation rights in international legal history.

If instead we tighten the positivistic premise that human rights first appear in international law when they receive formal legal expression, and commence the chronology in 1976 when the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social, and Cultural Rights entered into force, then a chronological account of the three classes of rights is even more historically inaccurate. Under this tighter premise, both first and second generations of human rights came into international legal existence simultaneously, as did minority rights understood as universal entitlements. And the right of self-determination—a so-called third-generation right—was formally recognized as a human right by the International Court of Justice one year before the coming into force of the two Covenants.24 Characterizing human rights in chronological terms, whatever the commencement date, fails to adequately describe the timing of their actual emergence in international law. If we are to ascribe a chronology to these events, it is a much more complex one than what is offered by generational accounts of human rights.

GENERATIONS AS ANALYTICAL CATEGORIES

Another way of understanding human rights in generational terms is to treat Vasak’s three generations as analytical instead of chronological categories. Approached analytically, a human right belongs to a particular generation of rights because of distinctive properties that it possesses. Vasak himself alluded to this approach by distinguishing the three generations of rights in terms of the obligations they generate and on whom their obligations fall. Civil and political rights, he wrote, are “negative rights, in the sense that their respect requires that the state do nothing to interfere with individual liberties.”25 Social, economic, and cultural rights, in contrast, require “positive action by the state to be implemented.”26 Third-generation rights, for Vasak, are distinctive not because of the nature of the obligations they impose but because of the actors who bear these obligations. Unlike first- and second-generation rights, which impose obligations only on governments, third-generation rights, because they “reflect a certain conception of community life, … can only be implemented by the combined efforts of everyone: individuals, states and other bodies, as well as public and private institutions.”27

Critiques of accounts that characterize civil and political rights as negative rights and social and economic rights as positive rights are well known, and there is no need to rehearse their arguments in detail here.28 It suffices to say that, contrary to Vasak, who insisted on a sharp divide between positive and negative rights, all rights—whether civil, political, social, or economic—give rise to both positive and negative governmental obligations calibrated to protect certain interests and not others. The right to property, for example, classically conceived of as a negative civil right that requires government to refrain from interfering with its exercise, requires extensive governmental action—legislative, judicial, and administrative—for its protection. Zoning legislation, criminal law, the common law of property and tort, and environmental agencies and police forces serve to protect the value of one’s property from the actions of others. “The protection of property,” in Neil Komesar’s words, “needs both protection from and the protection of the government.”29

Social and economic rights, too, can be cast in either positive or negative terms, depending on how one characterizes the governmental obligations to which they give rise. State abolition of social assistance, for example, implicates a negative right to minimal subsistence insofar as a State subject to such a right cannot deny a person the minimal subsistence to which she is entitled. But it also implicates a positive right to minimal subsistence insofar as the right obligates a State to secure minimal subsistence to each individual. Similarly, a right to shelter contemplates a negative obligation on government not to demolish one’s housing as well as, under some formulations, an obligation to provide housing to those in need.

So-called third-generation rights also possess negative and positive dimensions. The right to development, as we will see, imposes internal obligations on States that are both negative and positive in nature. A State’s negative obligations require it to not act in ways that interfere with the exercise of the right to development. A State’s positive obligations require it to enable its population to participate in and benefit from economic, social, cultural, and political development. It imposes additional external obligations on international legal actors that are also negative and positive in nature. Its negative dimensions require States and international institutions to fashion rules and policies governing the global economy in ways that do not exacerbate global poverty. Its positive dimensions require States and international institutions to provide assistance to developing States in the form of development aid and debt relief.

Given that all rights—regardless of which generation they are said to belong to—give rise to positive and negative State obligations, the key task is not to determine whether any given human right is positive or negative. It is instead to identify, in specific contexts, the particular configuration of State obligations—positive and negative—to which it gives rise. This configuration is itself dependent on the nature of the interests that the right is deemed to protect, and the extent to which it contains positive obligations will depend, in part, on how much value those specifying its terms place on State intervention or market ordering.

Vasak alluded to a conception of human rights that classifies them in terms of the interests they seek to protect by grandly suggesting that the three generations of human rights correspond, respectively, to the three ideals of the French revolution: liberty, equality, and fraternity.30 In his view, liberty corresponds to first-generation rights because they protect fundamental freedoms such as freedom of expression and religion. Equality corresponds to second-generation rights because they are aimed at the amelioration of social and economic inequalities.31 Fraternity—or what Vasak also referred to as solidarity—underpins third-generation rights in the sense that it promotes the social solidarity necessary for individuals to develop their full human potential.32

Vasak argued that third-generation rights were necessary to address two deficiencies associated with first- and second-generation rights. The first is that a culture of rights promotes a culture of individualism, resulting in the social isolation of individuals, which solidarity rights seek to overcome. Second, writing in 1984, Vasak presciently foresaw that processes of economic globalization render it increasingly difficult for States, acting independently, to address problems that second-generation rights were designed to address. Vasak saw third-generation rights as instruments that, because they require cooperative action at the international level, enable a global coordinated response to the social isolation produced by a culture of individualism.33

Equating the three generations of rights with the three ideals of liberty, equality, and fraternity, however, merely underscores the fact that different rights protect different interests and that these interests can be grouped into larger normative categories that speak to different dimensions of the human condition. Conveying this fact by way of a metaphor of generations risks mystifying this simple, albeit important, insight. More important, it obscures what is common to all human rights in international law, despite the diverse sets of interests that they seek to protect.

Another way of understanding generations in analytical terms is to treat them as highlighting a conceptual sequencing of types of human rights. Civil and political rights can be thought of as conceptually prior to, and therefore belonging to a generation “older than,” social and economic rights. This is because civil and political rights establish the legal and political standing of those entitled to exercise and enjoy social and economic rights. And the protection of both sets of rights is necessary to the effective enjoyment of a third generation of human rights, such as the right of self-determination. If one is not vested with civil, political, social, and economic rights, then one cannot be said to be capable of freely determining one’s political status and freely pursuing one’s economic, social, and cultural development.

With generations as proxies for conceptual sequences, however, it is not clear in which direction the sequences run. Social and economic rights can just as easily be comprehended as conceptually prior to civil and political rights for the simple reason that the vesting of civil and political rights is practically meaningless if an individual is incapable of satisfying his or her most basic needs in life. The right to vote means little to someone who is starving. Or, as Jeremy Waldron more elegantly put it, “if one is really concerned to secure civil or political liberty for a person, that commitment should be accompanied by a further concern about the conditions of the person’s life that make it possible for him to enjoy and exercise that liberty.”34

Others locate third-generation rights at the start of the sequence. Advocates of third-generation rights often argue that they are necessary for the full realization of first- and second-generation rights. Jamil Baroody, who represented Saudi Arabia when the United Nations turned its attention to the international legality of colonialism in the 1950s, for example, was successful in his efforts to amend a draft 1952 U.N. resolution on self-determination to proclaim that “[t]‌he right of peoples and nations to self-determination is a prerequisite to the full enjoyment of all fundamental human rights.”35 Similarly, the Indonesian delegate at the time, Nazir Pamontjak, characterized the right of self-determination as “a conditio sine qua non of individual human rights.”36

Henry Shue has offered what is perhaps the most sophisticated account of human rights in terms of their sequential importance. In his book, BASIC RIGHTS, Shue predicates U.S. foreign policy on a commitment to rights that he referred to as economic subsistence rights—a small set of rights that has priority over other human rights.37 Building on Rawls’ notion of “primary goods,” Shue specified a set of what he called “basic rights,” which, in his view, have the highest priority among human rights in terms of the need for their realization. Basic rights, for Shue, are not intrinsically more valuable than other rights. Their status lies in the functional need for their realization in order to secure other, “non-basic,” rights. “When a right is genuinely basic,” Shue wrote, “any attempt to enjoy any other right by sacrificing the basic right would be quite literally self-defeating, cutting the ground from beneath itself.”38

Shue’s basic rights include rights associated with physical security, such as rights that protect individuals from physical harm, like the right not to be tortured and rights not to be assaulted.39 They also include those rights that Shue identified as economic subsistence rights around which he sought to reorient U.S. foreign policy. Subsistence rights include many of the rights associated with the International Covenant on Economic, Social, and Cultural Rights, including the rights to food, shelter, and healthcare.40 Basic rights, for Shue, additionally include a few rights that are associated with liberty, including freedom of physical movement and rights associated with political participation.41 Together, this set of basic rights, in Shue’s words, is “the morality of the depths. They specify the line beneath which no one is to be allowed to sink.”42

For present purposes, what is noteworthy is that Shue’s conception of basic rights as analytically prior to other human rights in terms of their realization is that they include both social and economic rights and civil and political rights. Although he was no doubt familiar with generational accounts of human rights, and even sought to problematize efforts to distinguish negative rights from positive rights,43 he did not describe the relationship between basic and non-basic rights in generational terms. But Shue does comprehend human rights in sequential terms, with basic rights commencing the sequence. Given that, for Shue, basic rights include some civil and political rights as well as some social and economic rights, this way of sequencing further undermines any analytical priority that a generational account might impose on the different types of human rights in international law.

Understanding classes of rights as conceptual sequences must confront not only the uncomfortable fact that they can be logically sequenced in a number of different ways. It must also confront a foundational commitment in international human rights law to the concept of indivisibility. References to the concept of indivisibility are almost as legion as references to human rights as generations. The seeds of the concept were planted in debates in the 1950s surrounding the inclusion of a right of self-determination in the two Covenants,44 as illustrated by Baroody’s understanding of self-determination as a “prerequisite” of all human rights.45 The concept first explicitly surfaced in the Proclamation of Tehran, issued at an international conference held in 1968.46 The U.N. General Assembly subsequently endorsed the idea that human rights in international law are indivisible, a position that has since been affirmed by the U.N.’s Office of the Commissioner for Human Rights.47 In recent years, the United Nations has gone so far as to declare that the indivisibility, interdependency, and interrelatedness of human rights is “beyond dispute.”48

In international legal discourse on human rights, indivisibility is often joined with the concepts of interdependency and interrelatedness. Although precise definitions vary, Daniel Whelan defines interdependency as meaning “the enjoyment of any right or group of rights requires enjoyment of others,” interrelatedness as “mutual relationship or connectedness,” and indivisibility as akin to inseparability. Together, they convey the idea—signified by the term “indivisibility” re-enlisted here by Whelan as an umbrella term—that all human rights are equal in terms of their status and importance and that the content of each intrinsically relates to and mutually reinforces all other human rights on the international legal register. In contemporary discourse, the concept of indivisibility participates in what Whelan has characterized as “a rhetoric of restoration of the spirit of the fundamental unity (or some might say, organic unity) of the rights contained in the 1948 Universal Declaration of Human Rights.”49

If, as the U.N. claims, it is “beyond dispute” that human rights are indivisible, then dividing them into generations to capture analytical priorities that some allegedly enjoy over others misconstrues their nature.50 As an umbrella concept, indivisibility suggests that the realization of each right is necessary to the realization of all others, not that the realization of some is a precondition of the realization of others. And, views held at the U.N. notwithstanding, the indivisibility of human rights is in dispute, as the work of Shue and others illustrates. But what this dispute reveals is not that human rights can be classified by generations to capture the idea that civil and political rights are necessary preconditions of social and economic rights, and that social and economic rights are necessary preconditions of third-generation rights. It reveals instead that relationships between and among rights are far more complex than the portrayals offered by generational accounts. The implementation of some rights might be necessary for the effective enjoyment of other rights. Rights relating to physical security, for example, are necessary to effectively exercise freedom of assembly. Other rights might have bilateral or reciprocal relationships. For Shue, the relationship between security and subsistence rights is of this nature. Some rights might bear a strong connection to other rights, whereas others might manifest a weaker connection.51 The right to access to healthcare is closely connected to the right to security of the person, for example, whereas the right to education is loosely connected to the right to a fair trial.52 The complexity of relations among rights that protect different sets of interests makes generational conceptions of human rights ill-suited to the task of classification. Moreover, it risks glossing over commonalities that, as the remainder of this chapter seeks to explain, all human rights in international law share.

CIVIL AND POLITICAL RIGHTS AS MONITORS OF SOVEREIGNTY’S EXERCISE

The central thesis of this book is that human rights in international law address pathologies produced by how international law brings legal order to global politics. This account finds its clearest expression in the role that civil and political rights play in international law. Civil and political rights speak to the fact that international law entitles States to exercise sovereign power internally, in relation to people and resources on their territory in ways that harm interests that civil and political rights seek to protect. Civil and political rights in international law do not align neatly with the classes of rights identified as civil and political by T.H. Marshall. For Marshall, they include rights to own property and to enter into contracts, the right to sue and be sued, and rights associated with access to the judiciary. Civil and political rights in international law are generally thought to include rights that protect life, liberty, and security of the person; that prohibit various forms of inequalities, including discrimination on grounds such as race, gender, national origin, color, sexual orientation, ethnicity, religion, and disability, and that protect privacy, freedom of thought and conscience, speech and expression, religion, the press, assembly, and movement. They also include rights that relate more to the legal and political standing of individuals, such as those that secure procedural fairness in legal proceedings, including the right to a fair trial, due process rights, the right to seek redress or a legal remedy, as well as rights of participation in civil society and politics such as freedom of association, the right to assemble, the right to petition, and rights to vote and run for political office.

The role that civil and political rights play in international law is to mitigate the harm that States can cause to their underlying interests in the exercise of sovereign power that international law vests in collectivities it recognizes as States. What these interests are and what their corresponding rights require of States in the exercise of sovereign power are matters of deep contestation that arise in the context of particular disputes that frame them in continually new and unpredictable ways. Questions about the content of civil and political rights form a large part of the ongoing interpretive enterprise that is international human rights law. While their content is constantly open to contestation, the function of civil and political rights in international law is to address the fact that international law authorizes States to exercise sovereign power in ways that threaten the interests that such rights seek to protect.

On the conception offered here, civil and political rights thus derive their normative value in international law from their capacity to control and restrict the exercise of sovereign power that international law vests in States, not from any universal or moral attributes they might possess. Whether civil and political rights, and the interests that underlie them, relate to essential features of what it means to be human and therefore exemplify moral conceptions of human rights thus has little to do with their function in international law. It may be that some of those responsible for their entrance onto the international legal stage viewed civil and political rights in universal terms.53 It may be that others viewed civil and political rights in less than universal terms, perhaps as key elements of a superior form of political community, and saw their international legality as an effective means of popularizing its merits.54 Others may have sought their elevation to the status of international human rights as an effective means of combatting the spread of communism.55 The politics behind their international legal production, in other words, may or may not have been consistent with moral accounts of why human rights merit international protection. But moral conceptions of the purpose of civil and political rights have little to do with a legal conception of their role in international law, which relates to pathologies associated with the structure and operation of the international legal order and not the demands of abstract morality.

This is not to say that the content of civil and political rights is completely divorced from moral considerations. The terms of human rights instruments often rely on concepts and principles charged with normative significance, like dignity, for example, in their specification of the rights and obligations that they enshrine. The international legal validity of these rights and obligations is not in doubt. Their legal effect, however, rests on how we understand their nature and scope, which invariably requires interpreting the moral concepts and principles to which they refer and which in turn leads those responsible for their interpretation to venture—explicitly or implicitly—into the realm of moral theory.

Article 10(1) of the International Covenant on Civil and Political Rights, for example, provides that “all persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person.”56 Some insight into the meaning of article 10(1) can be gleaned from the fact that it goes on to specify that accused persons shall, except in exceptional circumstances, be segregated from convicted persons, and accused juvenile persons shall be separated from adults, and that penitentiary systems should strive to reform and rehabilitate prisoners. The text of article 10 thus suggests that “liberty” and “dignity” are values that ought to inform the design of prison systems and correctional institutions—values that are often said to be universal features of what it means to be human.

These terms invite inquiry into the moral principles to which they refer in disputes where the meaning of article 10 is not clear. For example, is a person deprived of her liberty when involuntarily committed to a psychiatric hospital? Are the requirements of humane treatment and respect for the inherent dignity the same for all States, or do they vary depending on the material resources available to States? Suggesting that liberty means more than freedom from arbitrary arrest and punishment, the Human Rights Committee has stated that article 10(1) extends beyond the criminal justice system to involuntary detention “elsewhere,” including hospitals, psychiatric hospitals and detention camps.57 It has also stated that “treating all persons deprived of their liberty with humanity and with respect for their dignity is a fundamentally and universally applicable rule.”58 As a result, the minimum requirements of article 10(1) do not vary depending on the “material resources available” in any given State. What the Committee’s views illustrate is that the scope and content of article 10(1) cannot be determined solely by reference to the form and manner in which it holds itself out to be a legal rule. They turn, in part at least, on the meaning of the values that article 10(1) enshrines, which makes separating questions of law from questions of morality a delicate task.

One of the effects of article 10 thus may well be to protect universal features of what it means to be human, depending on one’s understanding of liberty and dignity. Article 10’s presence on the international legal register may also represent a major moral victory, depending on one’s morality. It certainly was a significant political victory for those responsible for its international legal existence, because they succeeded in codifying its constituent norms in the form of an international human right. But its legal purpose—the reason it is a human right in international law—is not to protect universal features of our common humanity. Nor is it reducible to the intent of those responsible for its international legal existence. Its legal purpose is to render illegal actions otherwise authorized by international law that have the potential to harm interests that underlie it. As is the case with all civil and political rights—indeed, all human rights—in international law, article 10 is not so much a legal expression of the demands of abstract morality or the politics of its production as it is an instrument that aims to do justice in the actual international legal order in which we live.

SOCIAL AND ECONOMIC RIGHTS AS MONITORS OF SOVEREIGNTY’S EXERCISE

With the adoption of the International Covenant on Economic, Social, and Cultural Rights in 1976, the pantheon of international human rights law opened its august doors to a broad set of social and economic rights that guarantee individuals access to a set of basic social resources—such as food, housing, an adequate standard of living, and healthcare—binding on States party to the Covenant’s terms.59 It conceives of these rights as imposing obligations on States to take measures to secure their protection.60 Many States appeared to quickly follow suit. The constitutions of States drafted or amended after 1976 overwhelmingly contain at least some of the set of social rights enshrined in the International Covenant. Social rights are now so ubiquitous that they are a defining feature of the contemporary constitutional order.61

It is tempting to understand the relationship between these international and comparative domestic developments in causal terms. But if part of the project of constitutional design is to protect a political community from its worst fears,62 then different States entrench social rights for different reasons. Whereas drafters of the Constitution of South Africa strove to ensure a parting of ways with the injustices of apartheid, for example, central and eastern European States drafted constitutions as projects of economic, social, and political transition from communism to market economies. Social and economic rights in South Africa arguably seek to break with the past,63 whereas social and economic rights in some central and eastern European constitutions seek to maintain a link to the past.64 Although international human rights instruments may have provided a common lexicon for their domestic entrenchment, the presence of social and economic rights in any given domestic constitutional order is more likely the function of its unique constitutional past and projected future than of lofty developments in international human rights law.

Moreover, social and economic rights in constitutional orders have a more secure footing in terms of legitimacy than their international legal counterparts. Constitutional rights need not wear the mantle of universality to acquire legitimacy in domestic legal orders. They acquire a measure of legitimacy domestically to the extent they represent instruments that secure whatever particular vision of social justice citizens wish to strive for as a defining feature of their political community. Different political communities opt for different visions of social justice, and their constitutions accordingly vary in terms of their commitments to social and economic rights. In H.L.A. Hart’s terms, social and economic rights in domestic constitutions are “special rights” that “arise out of special transactions between individuals or out of some special relationship in which they stand to each other.”65 In contrast, the dominant account of human rights in international law portrays them, in Hart’s terms, as “general rights” that vest in men “qua men and not only if they are members of some society or stand in some special relationship to each other.”66 This account is a moral one, where the legitimacy of a human right rests on its capacity to protect an essential and universal feature of our common humanity.

To the extent that they resemble special rights, social and economic rights thus fit awkwardly into moral conceptions of human rights. As discussed in more detail in the next chapter, the allegedly universal status of social and economic rights is further compromised by the fact that some protect only some individuals and not others, and make more sense in some national economies than others. Social and economic rights also give rise to duties not easily assimilated by universal accounts in that they often require States to legislate for their protection and do not rest on a pre-institutional conception of what it means to be human. To the extent that they are comprehended in universal terms, the positive obligations to which they give rise typically end at State boundaries, whereas moral accounts tend to assume that obligations that attach to human rights are universal in nature. And social and economic rights, generally speaking, are understood as generating positive obligations on States to secure access to such resources for their own citizens, and many moral accounts falter when providing an explanation about why this should be so as a matter of international as opposed to domestic law.

These features of social and economic rights, as we have seen, also serve as reasons why, for some, social rights belong to a different generation than civil and political rights. But if one stops attempting to force the round peg of social and economic rights into the square hole of universalism in an attempt to garner a modicum of legitimacy for their presence on the international stage, the salience of their differences with civil and political rights dissolves. In other words, if one sees shortcomings associated with the lack of fit between social and economic rights and universalism not as revealing deficiencies in framing social and economic rights as human rights but instead deficiencies in framing human rights as universal rights, then what comes into stark relief is what these two classes of rights share. Social and economic rights, like civil and political rights, mitigate the harm that States can cause to the interests that underlie them in the exercise of sovereign power that international law vests in collectivities it recognizes as States.

To be sure, the interests protected by social and economic rights are different than those protected by civil and political rights. Social and economic rights purport to provide individuals with access to resources. Civil and political rights speak to the legal and political standing of individuals and their dignity, autonomy, and equality. As a result, civil, political, social, and economic rights manifest distinctive features. And the interests to which these features relate can be grouped into larger normative categories that speak to different dimensions of the human condition. But, as stated, conveying this fact by way of a metaphor of generations risks mystifying this simple, albeit important, insight. More important, it fails to appreciate what is common to both classes of rights, which is that their function in international law is to address the fact that international law authorizes States to exercise sovereign power in ways that threaten interests associated with both sets of rights.

Social and economic rights also fit awkwardly into political conceptions of human rights. Recall that Charles Beitz offers a political conception of human rights derived from the practice of human rights in global politics. Some social rights do not fit that comfortably with such an account, given that practice, for Beitz, reveals that human rights protect urgent individual interests against certain predictable dangers associated with the exercise of sovereign power.67 Most, if not all, international labor rights plausibly can be said to protect important interests, but not all of these interests necessarily carry the sense of urgency that political accounts tend to ascribe to human rights. The capacity to bargain collectively with one’s employer is an important interest, but it is a stretch to characterize it as urgent.

This is not to discount the role that politics plays in the elevation of social and economic rights to the status of international legal norms. Their presence in international law as human rights is the product of successful international political projects. Social and economic rights enshrined in the Universal Declaration and subsequently rendered binding in the International Covenant on Economic, Social, and Cultural Rights are political achievements, not—as moral theorists would have it—legal markers of moral theory working itself pure on the international stage. In the words of Kerry Rittich, “[s]‌ocial rights are … artefacts of political struggles, the product of a time- and place-specific consensus about the requirements of social peace and economic progress.”68 And practices associated with international social and economic rights, such as the monitoring of State compliance performed by the U.N. Committee on Economic, Social, and Cultural Rights and regional bodies such as the European Committee of Social Rights, confirm political conceptions of social and economic rights as reasons for the international community to interfere with the internal affairs of a State.

But the practices of legal and political actors in international economic institutions like the International Monetary Fund and the World Bank also suggest an increasingly marginal role for social and economic rights as instruments that aim to secure access to basic goods. Current practice in these and related institutions manifests what Rittich refers to as “a new regulatory consensus” in international economic circles on the need to “increase the extent to which economic and social status tracks market measures, market incentives and market success.”69 To the extent that this consensus contemplates a role for social and economic rights, it is one that merely secures access to social resources for only the least well-off in society and on a temporary basis.70

If, as political accounts claim, we are to draw out the normative dimensions of human rights from the practice of international political and legal actors, then this consensus suggests a very limited normative role for social and economic rights in international legal arenas. And to comprehend social and economic rights in this way vests with normative significance the very regulatory consensus that social and economic rights ought to monitor, and drains them of their capacity to critique existing practices. The normative role that social and economic rights plays in international law is more than what practice reveals to be their discursive function in international economic and political arenas.71 Their normative significance, like that of civil and political rights, lies in the fact that they monitor the exercise of sovereign power that international law otherwise vests with legal validity.

With labor rights serving as illustrations, the next chapter seeks to account for social and economic rights in international law as instruments that mitigate the harm that States can cause to the bearers of such rights in the exercise of sovereign power that international law vests in collectivities it recognizes as States. International social and economic rights have both internal and external dimensions. Internally, they reiterate some of the reasons the international legal order values sovereignty as a good that it distributes among the variety of legal actors that it recognizes as States. Legally organizing political communities by vesting them with sovereign power enables such communities to establish durable institutional arrangements—markets, administrative agencies, wealth and income redistribution mechanisms, social services, schools, and the like—to distribute basic social goods to their members. International social and economic rights call on States to exercise their sovereign power in ways that do not violate the social and economic rights of their citizens.

Externally, international social and economic rights monitor the establishment and operation of international institutions, such as the World Trade Organization and the World Bank, and international instruments, such as multilateral and bilateral trade and investment agreements, which determine the international legality of domestic and transnational economic activities. In these contexts, social and economic rights attend to the specific risks that processes of economic globalization will threaten access to goods that satisfy a person’s basic needs, such as food and shelter. Understood in external terms, international social and economic rights are instruments that monitor these risks. The external obligations to which they give rise obligate States, acting on the international stage, to minimize the chances of these risks becoming realities. They call on States as international actors to design international legal arrangements in ways that promote interests associated with the social and economic rights of all.
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INTERNATIONAL LAW AT WORK

INTERNATIONAL LAW has long recognized that human rights vest in people who work. Many point to the 1919 Treaty of Versailles, which established the International Labour Organization (ILO), as the genesis of this tradition.1 The Treaty of Versailles called for domestic protection of the right of association, reasonable wages, an eight-hour day and a forty-eight-hour week, equal remuneration for men and women, equal rights for migrant workers, and a prohibition against child labor. To date, the ILO has adopted more than 180 conventions, more than 190 recommendations, and numerous resolutions articulating labor standards on, for example, minimum wages, maternity leave, protection of agricultural workers, social security, health and safety, and freedom of association. Two of its most prominent conventions, Conventions 87 and 98, set out detailed requirements addressing, respectively, the right to form a union and the right to bargain collectively.2

International labor rights received additional attention after the Second World War. The Universal Declaration of Human Rights prohibits discrimination and slavery and enshrines a host of procedural and substantive rights that protect workers from the arbitrary exercise of power at work. The International Covenant on Civil and Political Rights guarantees the right to freedom of association, including the right to form and join a trade union, and also prohibits slavery and discrimination.3 The International Covenant on Economic, Social and Cultural Rights enshrines a wide range of labor rights, including rights to work, fair wages and equal remuneration for work of equal value, safe and healthy working conditions, as well as rights to join a trade union, bargain collectively, and strike. It also obligates States to provide technical and vocational guidance and training programs to workers.4 The Convention on the Elimination of All Forms of Discrimination Against Women obligates States to take measures to eliminate discrimination against women in employment.5 The Convention on the Rights of the Child obligates States to enact minimum age legislation and to provide for appropriate regulation of the hours and conditions of employment to protect children from economic exploitation.6

Regional initiatives provide labor rights with an additional level of international legal protection. The European Social Charter enshrines a wide range of labor standards with which all EU countries must comply.7 Within the European Union, the Charter of Fundamental Rights enshrines freedom of assembly, including rights to form a trade union, to bargain collectively, and to strike,8 and the European Commission possesses the authority to issue directives on labor standards applicable to all member countries.9 European trade liberalization and integration occur hand-in-hand with harmonization of social policies, including labor standards, but the EU also involves certain redistributive mechanisms between countries. In North America, although the North American Free Trade Agreement10 does not call for regional harmonization of labor standards, it does have a side agreement on labor that calls on parties to enforce existing domestic labor laws, and provides for a dispute resolution mechanism for persistent patterns of abuse in the areas of occupational health and safety, child labor, and minimum wage.11

Given that labor rights receive so much international legal attention, it is worth asking why. At the risk of reducing the rich diversity of perspectives on this question, scholarship reveals two dominant ways of answering it, their difference marked by the way they link international legal protection of labor rights to their status in domestic legal orders. The first holds that international labor rights are necessary to advance the goals of domestic labor law. Accounts of the goals of domestic labor law abound, grounded in procedural and substantive values as diverse as efficiency, democratic self-government, human dignity, equality, and fairness in the institution of work. From this perspective, international labor rights provide a floor of protection that prevents international competition from undermining the goals that domestic labor law seeks to advance. Grounded in a political conception of human rights, this approach notes that the founding of the ILO was fueled in part by concerns of States that domestic labor market regulation would increase the costs of production and create competitive disadvantages as against States that chose not to protect the rights of workers. International protection of labor rights, on this view, is instrumental to the successful operation of domestic labor law regimes.

The second approach sees labor rights as specific instantiations or derivative of more general human rights, which in turn speak to and protect universal features of our common humanity. Although what labor rights might entail in terms of labor market regulation might vary from State to State depending on the nature of their national economies, at a certain level of abstraction, they possesses universal value as instruments that protect essential features of what it means to be human. This view, grounded in a moral conception of human rights, also sees the relationship between domestic and international labor rights in instrumental terms. But whereas the first claims that international protection is necessary to ensure domestic protection, the second claims the inverse, namely, that domestic protection is necessary to ensure international protection. On this approach, domestic labor rights, not their international counterparts, are understood in instrumental terms, as necessary to tailor what international labor rights, understood in intrinsic and universal terms, require in different domestic contexts.

Both approaches capture important truths about the relationship between domestic and international protection of labor rights. However, this chapter argues that both fail to grasp the legal significance of international labor rights. The first wrongly presupposes the existence of an international economic order made up of nationally bounded economies primarily dedicated to the mass production of goods and services, and it falters in the face of allegations of protectionism. The second approach fails to provide a persuasive account that the actual content of international labor rights relates to universal features of what it means to be human. Both miss the true normative significance of international labor rights, which lies in their capacity to monitor the structure and operation of the international legal order.

LABOR RIGHTS AS INSTRUMENTAL RIGHTS

Labor law, in countless domestic contexts, has long sought to promote just conditions of employment through a combination of rules premised on freedom of contract and general legislative imperatives. Rules premised on freedom of contract enable employers and employees, acting either individually or collectively, to negotiate the terms and conditions of employment. General legislative imperatives, such as minimum wage legislation, seek to guarantee a basic set of entitlements to employees regardless of the respective bargaining power of the parties. While their relative influence varies dramatically from country to country, the combination of contractual freedom and a minimum floor of worker entitlements amounts to much of what constitutes domestic labor law in most, if not all, jurisdictions in the world.12

Labor law also tends to imagine employers and employees as occupying radically distinct roles in processes of production. Employers are treated as legal actors responsible for the allocation of capital and labor. Employees are held responsible for supplying the labor necessary for production to occur. In light of this rough division of responsibilities, labor law seeks to enable the parties themselves to determine the terms and conditions of their ongoing relationship against a differentiated background set of general legal entitlements. Employers tend to benefit from a background set of proprietary and managerial entitlements, whereas employees typically enjoy a set of legislative entitlements relatively immune from employers’ superior bargaining power.

Confronted by the sheer economic and political power of labor movements, States became increasingly committed to this form of domestic labor market regulation after the First World War. The Russian revolution of 1917 marked the beginning of the spread of communism in the twentieth century. Economic and political elites in numerous European and North American jurisdictions moved quickly to rein in the radical potential of labor movements in their midst. States enacted legislation protecting workers from the superior bargaining power of their employers by guaranteeing workers certain rights, addressing matters such as minimum wages and maximum hours and rights to form a union, bargain collectively, and strike in order to improve their terms and conditions of work.

Some argue that domestic protection of labor rights was a preemptive strategy by capital and States to blunt the threat of communism.13 A related view is that domestic protection enabled States to coopt the power of labor by channeling its political force into regularized, rule-governed patterns.14 Other accounts assume a normative stance by either ascribing an altruistic agenda to those responsible for reform or implicitly if not explicitly disputing the proposition that legislative intent exhausts the normative significance of domestic labor rights. Such accounts characteristically focus on how labor rights promote procedural and substantive values such as democratic self-government,15 human dignity,16 equality,17 and fairness18 in the institution of work. Still others claim that at least certain kinds of labor market regulation promote economic efficiency by correcting market failures and reducing transaction costs.19

The key point here, however, is not why States were committed to the domestic protection of labor rights but instead that, whatever the goals of domestic labor law were, they were the reasons why States sought international protection of labor rights. Without international protection, domestic protection would fail. Capital would relocate to jurisdictions that offered more labor market flexibility, and not invest in jurisdictions that required extensive worker protection. Races to the bottom would ensue as States would engage in regulatory competition to attract capital, direct investment, and employment opportunities. If labor costs were included in the range of factors that comprise a State’s competitive advantage in international regulatory competition, there would be relentless pressure to relax domestic protection of workers’ rights, which would undermine the fragile truces between labor and capital that domestic protection possessed the potential to produce.

Moreover, it is now commonplace to note that processes associated with economic globalization—the strengthening of international economic interdependence associated with enhanced technological, commercial, and financial integration of national economies—is redefining traditional geographical and political barriers to the production, placement, and sale of goods and services. With States gradually dismantling tariff barriers and actively seeking new forms of direct foreign investment, corporations are said to enjoy an unparalleled degree of capital mobility. According to some, the “exit options of capital have increased strongly and global competition has emerged, making state power over national production and finance correspondingly weaker.”20 In such an environment, the traditional model of domestic labor law that weds individual or collective contractual freedom with a minimum floor of worker entitlements increasingly appears to create incentives on firms to reduce labor costs by relocating to jurisdictions with less protective labor regulation.

The normative significance of international labor rights, from this perspective, lies in their capacity to protect the domestic rights of workers from international competition. International labor rights remove competition over labor costs from the regulatory and managerial calculus. In an ideal world of universal State compliance, firms would not be able to reduce labor costs by investing in or relocating to jurisdictions with relatively lower labor costs than others. By establishing a floor set of entitlements, international labor rights constitute “between employers and countries, a code of fair competition.”21 International protection of labor rights, on this view, is instrumental to the successful operation of domestic labor law regimes.

This understanding of the relationship between international and domestic labor rights helps to explain the motivations of States in the establishment of the International Labour Organization in 1919. First established by the Treaty of Versailles as a parallel organization to the League of Nations, then as a specialized agency affiliated with the United Nations, the ILO has been the preeminent international body concerned with the promotion and enforcement of international labor rights and standards. It operates through tripartite mechanisms that include State and non-State actors in the formulation of international law and that encourage transnational alliances among workers and firms. It identifies international labor rights and standards by enacting recommendations, resolutions, declarations, and conventions. Recommendations and resolutions typically are aspirational in that they set standards to which States ought to adhere as a matter of international and domestic law. A declaration is a “formal and solemn instrument suitable for rare occasions when principles of lasting importance are being enunciated.”22 Conventions are binding at international law on those States that have ratified their terms; as is the case with all international law, whether conventions are domestically binding depends on the domestic law of individual States.

In addition to confronting “the risk of revolutionary agitation and contagion” created by “the Bolshevist threat,”23 the founding of the ILO was a response to concerns by States that domestic protection of labor rights would increase the price of production and create competitive disadvantages as against States that chose not to legislate to protect the interests of workers. Having accepted—in some if not all cases, grudgingly—the social justice of domestic labor standards and collective bargaining law, States looked to the ILO to ensure that domestic protection of workers did not produce international competitive disadvantage.24 The Constitution of the ILO gives voice to this expectation, declaring that “the failure of any nation to adopt human conditions of labor is an obstacle in the way of other nations which desire to improve the conditions in their own country.”25

The ILO Constitution further calls on member States to commit themselves to various forms of domestic protection of workers’ rights, including the establishment of a maximum working day and week; regulation of labor supply; the prevention of unemployment and provision of an adequate living wage; the protection of workers against sickness, disease, and injury arising out of employment; the protection of children, young persons, and women; provision for old age and injury; the protection of workers when employed in countries other than their own; the principle of equal remuneration for work of equal value; recognition of the principle of freedom of association; and the organization of vocational and technical education.26 Failure to do so would “produce unrest so great that the peace and harmony of the world are imperiled.”27

Although it is relatively clear that those responsible for the creation of the ILO viewed international labor rights, in part at least,28 as instruments necessary to shield domestic protection of workers from international competition, conceiving of them in these terms today suffers from several flaws. First, it presupposes an international economic order comprised of nationally bounded economies primarily dedicated to the mass production of goods and services. This was, in fact, the international economic order that existed when the ILO was created—at least among most States responsible for its creation. It was a time of rising unionism, standardized employment relations, direct State involvement in a wide range of economic activities, and various forms of social corporatism. Mass production was the dominant form of productive relations under the sovereign power of States responsible for the establishment of the ILO.29

Mass production typically requires a centralized, hierarchical, and vertically integrated firm that enables the separation of management and execution of production, the disaggregation of work into specific components and fragmented tasks, and the establishment and maintenance of a workforce governed by narrowly defined job classifications.30 On this model, to retain workers and minimize training and monitoring costs, employers establish internal labor markets in which seniority provides advancement and offer deferred compensation schemes by which workers earn less than their marginal product early in their careers and more later on in their careers.

In such an environment, domestic protection establishes a floor of entitlements by general legislative imperative and authorizes the parties, either individually or collectively, to jointly determine the remaining detailed rules governing their ongoing relationship against a background distribution of property and contractual rights. Conceiving of the legal significance of international labor rights in terms of their capacity to protect these forms of domestic regulatory initiatives thus presupposes a model of labor market regulation that operated or plausibly could operate in certain national economies and not others. It requires industrialized States to maintain domestic protection of worker rights to offset domestic injustices primarily associated with mass production, and requires industrializing States to introduce similar measures for similar reasons.

It is one thing for a State to commit to international standards that approximate its domestic regulatory commitments to workers. It is another for a State to commit to international standards that approximate the domestic regulatory commitments of other States. To require developing countries, newly developed countries, countries with inconsistent records of development, and countries marred by civil and political strife to provide legal and political resources that match the domestic regulatory commitments to workers in developed States to protect such commitments from international competition is to veer uncomfortably close to protectionism. Given the increase of the costs of production associated with such reform, it would have the effect of protecting markets in developed States from foreign competition from developing States.

This conception of international labor rights tempers its protectionist implications by implying that races to the bottom will adversely affect all States because they threaten international peace and security. The ILO’s Constitution itself warned that if States fail to protect workers, this will result in “injustice, hardship and privation to large numbers of people as to produce unrest so great that the peace and harmony of the world are imperilled.”31 Like all races, however, where you end up depends in part on where you start, and a deregulatory race to the bottom has more of a negative impact on employers and employees in industrialized States than those in non-industrialized States. Were such races to occur, labor standards in industrialized States would fall, whereas labor standards in non-industrialized States would simply not rise. Capital relocating from the former to the latter would cause economic dislocation in industrialized States but generate economic growth in industrializing States.

Second, evidence suggests that firms simply do not behave in ways that this account of international labor rights assumes. The extent to which capital actually enjoys enhanced geographical mobility in light of economic globalization varies dramatically across firms, industries, regions, and States. In the words of Colin Crouch, “the mobility of productive capital in the sense of factories, distribution chains and points of service delivery is in practice far more restricted than the theoretical concept of unrestricted capital movements implies.”32 Labor costs are but one of many factors that firms take into account when making decisions about where to engage in production. As a result, States with lax labor standards do not necessarily gain a competitive advantage against States with robust worker protection laws. Brian Langille puts it bluntly: “there is no evidence of gains in either trade performance or in foreign direct investment associated with lower labor rights.”33

Third, not only does this account of labor rights not speak adequately to the needs and interests of workers in non-industrial contexts, but it also is increasingly out of step with the economies from which it was forged. The national economies that it presupposes have undergone dramatic transformations in recent years. Through teamwork, participatory production, and atypical forms of employment, flexible forms of production are emerging in industrialized economies that tend to blur boundaries within firms, producing new kinds of workers not easily comprehended by traditional legal categories, including those who benefit from flexibility, those for whom flexibility means disposability, and those who do not possess the requisite skills or opportunities to participate in the opportunities that flexible production provides.34 Through contracting, subcontracting, outsourcing, and other forms of corporate and institutional collaboration, flexible production also decentralizes decision-making and often blurs boundaries between firms, giving rise to entities designed to be easily redesigned.35

As a result, firms are promoting employment relations and transforming into entities that confound the application of legal categories, such as employer and employee, that are essential to the successful application of domestic labor law regimes. In the words of Manuel Castells, who “are the owners, who the producers, who the managers, and who the servants, becomes increasingly blurred in a production system of variable geometry, of teamwork, of networking, outsourcing, and subcontracting.”36 Flexible forms of production simultaneously destabilize labor law’s capacity to attach rights and responsibilities to employers and employees while generating distributional consequences that pose dramatic challenges to the capacity of labor law to promote justice at work. Characterizing the legal significance of international labor rights in terms of their instrumental relationship to traditional forms of domestic labor law risks grounding them in potentially anachronistic and ineffectual forms of domestic labor market regulation.

Finally, if the purpose of international labor rights is to protect domestic forms of labor market regulation from the corrosive effects of international competition, then their normative significance lies simply in their instrumental capacity to secure just relationships between employers and employees in a domestic context. On this account, domestic labor law does the heavy normative lifting by regulating labor markets to protect certain interests of workers from the power of capital. International labor rights merely provide a backstop by making it difficult for States to engage in regulatory competition and for corporations to obtain a competitive advantage from the cost of labor in another jurisdiction. The structure and operation of the international legal order, as opposed to the structure and operation of domestic legal arrangements, on this account, are not relevant to the nature and purpose of international labor rights. What this approach fails to grasp is that the international legal order itself produces certain kinds of injustices that cannot be mitigated simply by international affirmations of domestic initiatives that require employers to treat its employees within a given jurisdiction more fairly.

LABOR RIGHTS AS UNIVERSAL RIGHTS

Vying with the view that the international protection of labor rights is necessary to ensure domestic social justice is an alternative conception of international labor rights that defines their international significance in universal terms. Toward the end of the Second World War, ILO delegates issued the 1944 Declaration of Philadelphia, which restated the aims and the objectives of the ILO in universal terms. It declared that “all human beings, irrespective of race, creed or sex, have the right to pursue both their material well-being and their spiritual development in conditions of freedom and dignity, of economic security and equal opportunity.” It also stated that “the attainment of the conditions in which this shall be possible must constitute the central aim of national and international policy,” and concluded that “the principles set forth in this Declaration are fully applicable to all peoples everywhere.” The 1944 Declaration was “subsequently incorporated as the central article of faith in the amended ILO Constitution.”37

The conception of international labor rights at the heart of the 1944 Declaration, labor rights as specific instantiations of universal human rights, set the stage for their inclusion in the broader register of civil, political, social, and economic rights protected and promoted by international and regional human rights institutions. From its post-war, formal inception as a distinct field of law, international human rights law has regarded labor rights as human rights that merit international legal protection. The architects of the field regarded labor rights as protecting universal elements of what it means to be a human being in the face of sovereign power. This vision of labor rights differs from the conception of labor rights that initially launched their international protection under the auspices of the ILO. Originally understood, international labor rights operated primarily in instrumental terms, working to protect the domestic rights of workers from international competition. On a universal account, the normative significance of international labor rights lies in the universality of the interests they seek to protect.

At the heart of this idea of labor rights is the Universal Declaration of Human Rights of 1948, a unanimous resolution of the U.N. General Assembly in December of the same year. The Universal Declaration enshrines freedom of association; rights to work, form a union, and bargain collectively; just and favorable conditions of work; protection against unemployment; equal pay for equal work; just and favorable remuneration; reasonable limitation of working hours and periodic holidays with pay; and an adequate standard of living. The ILO’s Committee of Experts regards ILO Conventions as instruments that elaborate and translate into binding terms the nature and scope of freedom of association as guaranteed by the Universal Declaration of Human Rights. In the words of the Committee of Experts, “the ILO’s standards on human rights along with the instruments adopted in the UN and in other international organizations give practical application to the general expression of human aspirations made in the Universal Declaration, and have translated into binding terms the principles of that noble document.”38

Many if not all of the rights enshrined in the Universal Declaration are also rendered binding in conventional international law through and by several treaties overseen and monitored by United Nations institutions. Each of these treaties establishes a specialized body charged with the oversight of treaty performance, and imposes regular reporting obligations on States parties to promote a dialogue between each State and the relevant treaty body, in the expectation that such measures will lead to progressive improvements in compliance. Some of these treaties allow for individual complaints to be heard by a treaty-monitoring body that possesses the authority to express its views on whether a State is in breach of its treaty obligations.39

Of these U.N. treaties, two specify in greater detail what freedom of association—a right that is said to vest in all of us—requires in the context of work. The first, the International Covenant on Economic, Social, and Cultural Rights, came into force in 1976. In addition to enshrining rights to work, fair wages and equal remuneration for work of equal value, and safe and healthy working conditions, and obligating States to provide technical and vocational guidance and training programs to workers, the ICESCR enshrines rights to form a union, bargain collectively, and strike. Article 8(1)(a) of the ICESCR protects the right of workers to form and join trade unions for the promotion and protection of their economic and social interests. Article 8(1)(b) provides that trade unions have the right to form national or international federations. Article 8(1)(c) enshrines the right of trade unions to function freely. Article 8(1)(d) guarantees the right to strike. In recent years, the Committee on Economic, Social, and Cultural Rights has consistently held that the right of a trade union to function freely, as guaranteed by article 8(1)(c), includes a right to bargain collectively. In its 2001 Concluding Comment on Korea, for example, the CESCR reminded Korea that “the provisions of article 8 guarantee for all persons the right to freely form and join trade unions, the right to engage in collective bargaining through trade unions for the promotion and protection of their economic and social interests, as well as the right to strike.”40 Similarly, in its 2001 Concluding Comment on France, the CESCR called on France to ensure that its requirement that trade unions demonstrate “representativity” does “not impede the right of trade unions to participate freely in processes such as collective bargaining, irrespective of their size, in accordance with article 8(c) of the Covenant.”41

The second U.N. treaty of relevance is the International Covenant on Civil and Political Rights.42 The ICCPR is accompanied by a Protocol that authorizes the U.N. Human Rights Committee to hear complaints from individuals or governments regarding the failure of signatory States to effectively protect the rights enshrined in the Covenant. Article 22(1) of the ICCPR provides that “[e]‌veryone shall have the right to freedom of association with others, including the right to form and join trade unions for the protection of his interests.” The armed forces and police are not protected by this provision. Restrictions of freedom of association may be imposed for reasons of “national security or public safety, public order, the protection of public health or morals or the protection of the rights and freedoms of others.”

Whether due to reluctance or a lack of opportunity, the Human Rights Committee initially had little to say about freedom of association in the context of work. In 1986, in JB v. Canada, the Human Rights Committee assessed whether a legislative prohibition on striking public employees constitutes a breach of article 22 of the ICCPR. In its decision, the Committee expressed no view on whether article 22 protects the right to bargain collectively, but it stated that article 22 does not protect a right to strike.43 Its reasons were sparse. The Committee subsequently reversed itself and concluded that article 22 does protect a right to strike. In its 1999 Concluding Comment on Chile’s periodic report on compliance with the ICCPR, for example, it expressed “serious concerns” over a Chilean law that imposed a general prohibition on “the right of civil servants to organize a trade union and bargain collectively, as well as their right to strike, … under article 22 of the Covenant.”44

The Human Rights Committee has also recently made it clear that article 22 protects the right to bargain collectively. In its 1999 Concluding Comment on Chile, for example, the Committee advised Chile to “review the relevant provisions of laws and decrees in order to guarantee to civil servants the rights to join trade unions and to bargain collectively, guaranteed under article 22 of the Covenant.”45 In its 1999 Concluding Comment on Costa Rica, the Committee noted “with concern that freedom of association, including the right to collective bargaining, is not adequately respected in conformity with article 22 of the Covenant.”46 In its 1999 Concluding Comment on Canada, the Committee stated that Canada “has not secured throughout its territory freedom of association,” noting in particular that Ontario’s “workfare” program, which prohibits participants “from joining unions and bargaining collectively, affects implementation of article 22.”47

Like the conception of labor rights that underpinned their emergence in international law, universal accounts of labor rights also posit an instrumental relationship between their international and domestic protection. But whereas the first account sees international labor rights as necessary to secure their domestic counterparts from international competition, the second suggests the inverse, that domestic protection is necessary to ensure international protection. On this approach, domestic procedural rights to form a union, bargain collectively, and strike are necessary to secure freedom of association for all workers, and domestic substantive rights, such as a right to a minimum wage and maximum hours, are linked to other universal norms, such as freedom and equality. This approach explains the existence of some international labor rights, like those that vest in public sector workers, in ways that an instrumental conception—one that comprehends them as instruments that protect the domestic rights of workers from international competition—cannot.

This approach possesses the capacity to address charges of protectionism by recasting the normative significance of international labor rights in universal terms. The reason labor rights possess international legal significance is because they instantiate what universal norms require in the context of work, and the reason these universal norms possess international legal significance is because they speak to intrinsic features of our common humanity. Universal value, not domestic stability, provides the normative justification for international protection of labor rights. The fact that there is greater domestic protection of labor rights in industrialized contexts than in non-industrialized contexts simply means that some States comply more fully with the demands of universalism than others.

This approach also possesses the capacity to address concerns that international labor rights correspond to an increasingly anachronistic model of labor market regulation and assume an international economic order that no longer squares with international economic reality. A universal account imposes obligations on States to protect the human rights of individuals who fall under their sovereign authority from injustices that occur within the context of work—whether work is organized in terms of domestic mass production or transnational flexible production. Human rights protect interests thought as essential to our common humanity and thus are normatively prior to contingent developments in the organization of domestic and international economic life. They stand fast in the face of global economic change, enabling us to measure the justice of transformations in the world of work wrought by globalization.

Whether this approach successfully addresses these concerns rests on the strength of reasons it offers in defense of the proposition that the rights they invoke possess universal value. Moral and political theorists offer many reasons to see intrinsic value in, for example, freedom of association.48 Our relations with others—whether in love, in friendship, at work, or in social and political life—are the source and shape of much of life itself. Some associational ties, like love and friendship, have value in themselves. Others, like those forged at work or in political life, possess value of a more instrumental nature. They enable individuals to pursue ends, objectives, and aspirations in concert with others. The freedom to form associative ties—to the extent we possess it—enables us to make ourselves who we are. A State that secures freedom of association for individuals within its sovereign territory and resists global trends that undermine the capacity of its citizens to form and maintain associational ties is a State that respects the demands of universalism.

Deflecting these concerns does not end the story, however. A universal account of international labor rights raises additional concerns. What freedom of association—one of the universals to which moral theorists often appeal—actually entails in the context of work is far from clear. Labor rights do not fit neatly into universal accounts. On such accounts, human rights protect essential characteristics or features that all of us share despite the innumerable historical, geographical, cultural, communal, and other contingencies that shape our lives and our relations with others in unique ways. They give rise to specifiable duties that we all owe each other in ethical recognition of what it means to be human. But labor rights do not vest in all of us. They vest in workers. And some labor rights only vest in some workers. The right to bargain collectively, for example, does not typically vest in workers who belong to management and certain professions, and the right to strike often cannot be exercised by workers in essential sectors, such as hospitals and law enforcement.

Labor rights also create a different and stricter set of legal obligations and tend to invite a different form of adjudication than what are contemplated by other human rights that fit more easily on a universal register. A right to bargain collectively, for example, characteristically conjures up a complex legal code regulating the relationship between labor and capital, the contours of which will vary dramatically from jurisdiction to jurisdiction and which may require constant monitoring and adjustment. Labor rights also typically impose positive obligations on others to secure their realization, make more sense in some national economies than others,49 and are tied to the international legality of processes of economic and social globalization in ways that moral accounts fail to grasp. In the words of Hugh Collins, “contrasts between universal human rights and labor rights with respect to the moral weight of the claims, their universal application, the strictness of the standards, and their variability over time, create a significant doubt whether labor rights are properly classified as universal human rights.”50 The many contingencies they display invite questions about whether it is appropriate to comprehend international labor rights as protecting essential features of what it means to be human.51

The ILO has begun to address the gap between universal principle and the actual content of international labor rights by actively encouraging States to respect labor rights enshrined in seven “fundamental” ILO Conventions.52 These Conventions define and elaborate four basic principles: freedom of association and the effective right of collective bargaining; the prohibition of forced or compulsory labor; the effective abolition of child labor; and the elimination of discrimination in respect of employment or occupation. The principles together constitute what has been referred to as a set of “core labour rights.”53 In 1998, the ILO enacted a Declaration on core labor rights stipulating that even States that have not ratified the seven “fundamental” conventions “have an obligation … to respect, to promote and to realize, in good faith” their terms.54 The articulation of a core set of labor rights is designed to pave the way for the argument that all countries, regardless of their stage of development, ought to respect this core.55 The 1998 Declaration was drafted in such a way that all ILO member States are automatically committed to its provisions simply by virtue of membership.56

The strategy embraced by the 1998 Declaration of promoting core labor rights has drawn criticism from several quarters. Some fear that the ILO’s relatively successful traditional approach toward the protection of labor standards—one that includes an open legislative process, clearly defined standards, and a respected system of oversight and compliance—is being eclipsed by a diffuse political strategy of uncertain legal effect.57 Others question why, as a matter of principle, some issues fall within and others outside of the core.58 Lance Compa, for example, questions why worker health and safety rights are not within the core given that they relate to the life and health of a worker. In his words, “[w]‌orking conditions free of grave risk of injury or illness seems as fundamental a right as working without discrimination.”59 Nor is it clear why the core includes a right to bargain collectively but excludes a minimum wage or maximum hours, given that collective bargaining appears ill-suited to new, atypical forms of employment associated with flexible production.

In addition, although the Declaration speaks of an obligation to respect, protect, and promote their terms, Guy Mundlak notes that the rights included within the core risk being construed as merely requiring others to refrain from interfering with their exercise as opposed to requiring the introduction of positive measures promoting their realization.60 The Declaration’s simple prohibition on child labor, for example, addresses a mere symptom of “deeply structured social and economic problems” in various States where this practice occurs.61 In the absence of positive steps to promote, say, educational opportunities and access to health care, a prohibition on child labor may exacerbate what it seeks to cure. The definition of core labor rights and their negative character were critical to achieving an international consensus on the 1998 Declaration. But the partial and negative nature of these rights limits the Declaration’s transformative potential to address some of the deeper causes of injustice at work.

These critiques notwithstanding, the 1998 Declaration presents a way of comprehending international labor rights in terms of a set of universal principles that can assume different institutional form in different national economic contexts. The Declaration, Kevin Kolben writes, “was an attempt, in part, to achieve a degree of moral, political and legal consensus on what constitutes universally recognized labor rights.”62 To many, the core standards enshrined in the 1998 Declaration are “equivalent to human rights.”63 The Declaration itself speaks of “the immutable nature of the fundamental principles and rights embodied in the Constitution of the Organisation” and “the need to promote their universal application.”64 From this perspective, domestic labor rights, not their international counterparts, are understood in instrumental terms as necessary to tailor what freedom of association and equality, cast in intrinsic and universal terms, requires in different domestic contexts.

But understanding international labor rights in this way leaves out much of what positive international law is committed to in the context of work. In the words of Judy Fudge, “the rights listed in the Declaration are regarded as core because they are essential to engage freely in the market, and they are procedural rather than substantive in that they restrict the nature of contracting but they do not dictate outcomes.65 This strategy “marks a significant shift from the priority given in earlier ILO Conventions to matters which were believed to have a direct effect on economic competitiveness such as hours of work, night work, unemployment and minimum wage.”66 It also marks a significant shift from the priorities of the ILO Constitution itself, which calls on member States to commit themselves to a much richer set of labor rights and standards, including, as stated, the regulation of hours of work; the regulation of labor supply; the prevention of unemployment and provision of an adequate living wage; the protection of workers against sickness, disease, and injury; the protection of children, young persons, and women; the provision for old age and injury; the protection of the interests of workers employed in countries other than their own; the principle of equal remuneration for work of equal value; and the organization of vocational and technical education.

The 1998 Declaration also pivots away from labor rights enshrined in U.N. instruments. As previously noted, the Universal Declaration of Human Rights enshrines rights to work, just and favorable conditions of work, protection against unemployment, equal pay for equal work, just and favorable remuneration, reasonable limitation of working hours and periodic holidays with pay, and an adequate standard of living. The International Covenant on Economic, Social, and Cultural Rights enshrines rights to work, fair wages and equal remuneration for work of equal value, and safe and healthy working conditions, and obligates States to provide technical and vocational guidance and training programs to workers.67 The Convention on the Rights of the Child calls for the abolition of child labor but also obligates States to provide for appropriate regulation of the hours and conditions of employment in order to protect children from economic exploitation.68

Some defend the promotion of the rights listed in the 1998 Declaration on the basis that they dovetail with the goal of economic prosperity. Brian Langille, for example, enlisting Amartya Sen’s conception of freedom as “the real capacity for human beings to lead lives which we have reason to value,” argues that core labor rights, far from being impediments to market freedom and economic prosperity, are essential to successful economies.69 For Langille, “the legal project is not one of legally coercing states to abandon their self-interest,” and “the model of law appropriate to that sort of enterprise is, in spite of its popularity and dominance, inappropriate to our true challenges.”70 Instead, the project embedded in the 1998 Declaration “is to lead member states to pursue their self-interest” by promoting labor rights that secure “social policies which are part of the complex and mutually supporting aspects of human freedom” integral to market freedom and economic prosperity.71

For present purposes, that international labor rights might be better understood as instruments necessary to the pursuit of market freedom and economic prosperity is not the point.72 It is, instead, the simple positivistic fact that international human rights law conceives of far more labor rights as human rights than those listed in the 1998 Declaration, and many of the rights it deems to be human rights are not easily described in procedural and facilitative terms. This fact likely is of little concern to those who comprehend core labor rights and economic prosperity as mutually reinforcing, if their project simply relates to the normative project of the 1998 Declaration and the normative mission of the ILO and not to why labor rights are human rights in international law. But it does pose problems to an account of international labor rights as instruments that protect essential features of what it means to be human and thus possess universal value. Such an account may well be a compelling way of comprehending labor rights as human rights in moral theory. As a legal theory, however, it loses sight of many of the objects it seeks to describe, namely, those labor rights enshrined in international law that do not fit this picture.

A universal account of international labor rights also only speaks to the relationship between individuals and the State. It stipulates that a State cannot wield its sovereign power in ways that compromise or threaten the freedom of association of individuals on its territory. It does not interrogate how a State exercises its sovereign power in other ways. Specifically, it does not regulate how States structure their relations among themselves. States enter into numerous international institutional arrangements to manage and coordinate various dimensions of their relations with other States. Through such processes, States participate in the broader project of international law itself, that of organizing global politics into an international legal order. International labor rights possess the potential to monitor the justice of this broader project, but their capacity to do so is hampered by locating their normative significance solely in terms of the relationship between a State and its citizens. The universal account obligates a State to respect the labor rights of individuals under its sovereign power. It does not obligate a State to ensure that the structure and operation of the international legal order respect the labor rights of individuals under the sovereign power of other States. For international labor rights to play this role, their normative significance must be tied much more closely to how international law organizes global politics into an international legal system.

LABOR RIGHTS AND THE STRUCTURE OF INTERNATIONAL LAW

In contrast to instrumental and universal accounts, the normative significance of labor rights in international law lies in the fact that their purpose is to mitigate the harm that States can cause to workers in the exercise of sovereign power that international law vests in States. International law legally organizes political communities into States by extending legal validity to their claims of sovereign power. Legally organizing political communities into States by vesting them with sovereign power entitles them, relatively free of external interference, to regulate and promote economic activity on their territory, establish wealth and income redistribution mechanisms, and impose a host of legal rights and obligations on their citizens. International labor rights, like other social and economic rights, are instruments that address the fact that international law authorizes States to exercise sovereign power in ways that threaten the interests that such rights seek to protect. In so doing, they bring a measure of legitimacy to the distribution of sovereignty that international law performs by extending legal validity to claims of sovereign power.

However, international labor rights do more than check the exercise of internal sovereign power to protect workers. They also check the exercise of State actions on the international stage to which sovereignty, as an international legal entitlement, extends legal validity. The external dimensions of international labor rights reveal themselves in the context of contemporary bilateral and multilateral agreements negotiated under the auspices of the World Trade Organization that mandate reciprocal tariff reductions and the elimination of non-tariff import barriers by signatory States. As described in more detail in Chapter 2, such agreements typically are premised on the assumption that regional and international liberalization of trade, services, and investment enhances global productivity by enabling economic actors to compete on the basis of comparative advantage, that is, the capacity to produce a product at a comparatively lower cost than another economic actor because of particular resource or regulatory endowments associated with the national economies in which production occurs.

Contemporary multilateral agreements monitored by the WTO, as well as the many bilateral investment agreements in existence, are the product of States exercising their sovereign authority on the international stage. They represent some of the ways in which international economic law makes legal sense of countless forms of economic and political activity by means of a binary opposition between legality and illegality, conferring international legal authority on some claims of economic and political power and rejecting others as illegalities. Multilateral and bilateral agreements promoting regional and international liberalization of trade, services, and investment—and the institutions that oversee them—purport to perform this function in the name of enhanced global productivity and thus global prosperity.

In this context, international labor rights not only stipulate that a State cannot wield its sovereign power internally in ways that compromise or threaten interests they seek to protect. They also guard against the possibility that States, when exercising their sovereign power beyond their borders, might establish international legal norms validating processes of economic globalization in ways that harm workers. One way this might occur lies in the effect such processes have on the power of capital. Much ink has been spilled on the ways economic globalization increases the power and managerial freedom of capital. Import competition, for example, has been found to adversely affect the bargaining power of unions in some industries, especially when there is increased competition from low-wage jurisdictions.73 International labor rights—specifically, rights to organize, bargain collectively, and strike—enable employees to offset some of the inequality of bargaining power they experience in the workplace as a result of the enhanced power and managerial freedom of capital produced by international legal validation of processes of economic globalization.

Another way in which international economic norms might harm workers is by restricting a State’s regulatory capacity to protect them for fear of capital flight. Although the data suggest that enhanced worker protection does not produce races to the bottom, international labor rights hedge the risk that the data might not tell the whole story, or that States will nonetheless deregulate in efforts to attract foreign direct investment regardless of what the data say. By restricting the exercise of sovereign power in these ways, international labor rights mitigate some of the adverse consequences that flow, or might flow, to workers from the participation of international economic law in facilitating regional and international liberalization of trade, services, and investment.

Work done under the auspices of the ILO supports this conception of international labor rights. The 1998 Declaration itself links the promotion of core labor rights to economic globalization, noting that it is “urgent, in a situation of growing economic interdependence, to reaffirm the immutable nature of the Organization and to promote their universal application.” The World Commission on the Social Dimension of Globalization, established by the ILO, reported in 2004 that “increasing globalization has generated a need for better global governance and that core labour standards, including the right to bargain collectively, must be a component of the reform of global governance.”74 More recently, the ILO adopted the 2008 Declaration on Social Justice for a Fair Globalization, expressly confirming that the promotion of both the fundamental rights enshrined in the 1998 Declaration and, more generally, the international labor standards is necessary because of the adverse distributional consequences of economic globalization.75

Other international institutions have also called on States to promote core labor rights in the face of economic globalization. The U.N. Committee on Economic, Social, and Cultural Rights, for example, has stated that “the right to form and join trade unions may be threatened by restrictions upon freedom of association, restrictions claimed to be ‘necessary’ in a global economy, or by the effective exclusion of possibilities for collective bargaining, or by restricting the right to strike for various occupational and other groups.”76 The OECD, the WTO, the United Nations, the Council of Europe, and the European Union have also accepted the idea—if not the reality—of core labor rights as appropriate international legal monitors of processes of economic globalization.77

The link between international legal norms validating economic globalization and international labor rights is illustrated by their inclusion in numerous bilateral trade agreements that increasingly structure State-to-State economic relations. Beginning in 1995, when the WTO was established, several western States, notably France and the United States, sought explicit incorporation of labor rights in WTO rules prohibiting domestic discrimination against foreign products.78 Their agenda was to create an institutional alliance between the ILO and the WTO, append a “social clause” to the General Agreement on Tariffs and Trade (GATT),79 and have the ILO “provide the normative structure for a system of global labor standards” enforced through trade sanctions.80 The proposed social clause contained reference to a few core labor rights and lacked strong enforcement measures but nonetheless was still met with opposition from developing States.

At a 1996 WTO meeting in Singapore, parties rejected the inclusion of a social clause. Instead, they expressed a “commitment to the observance of internationally recognized core labour standards,” claiming that “the International Labour Organization is the competent body to set and deal with these standards.” The parties added that they “reject the use of labour standards for protectionist purposes, and agree that the comparative advantage of countries, particularly low-wage developing countries, must in no way be put into question.”81 In light of unsuccessful efforts to append a social clause to the GATT, States began to include labor rights in bilateral and regional trade agreements.

Of the approximately 190 States with bilateral trade agreements, approximately 120 are party to agreements that contain labor provisions. The majority of these agreements contain provisions that are aspirational in nature, focusing on cooperation and monitoring of working conditions, but approximately two-fifths also link compliance with labor standards to economic consequences in the form of sanctions or, less frequently, incentives, which relate to trade or other benefits, including technical cooperation.82 The 2012 free trade agreement between the United States and Colombia, for example, commits parties to adopt and maintain in their laws and practice respect for core labor rights, as set out in the 1998 ILO Declaration. The agreement subjects labor obligations to the same dispute settlement and enforcement mechanisms as commercial obligations. In addition, Colombia was required to and has passed laws that criminalize interference in the exercise of labor rights; to establish a separate labor ministry; to impose severe fines for maintaining employment relationships that undermine worker rights; to double the size of its labor inspectorate; to improve its protection programs for union members; and to reform procedures to enable effective prosecution of cases of unionist homicides.83

The link between international legal norms validating economic globalization and international labor rights is also illustrated in international agreements that promote regional economic integration. The North American Free Trade Agreement refers to the core labor rights identified by the 1998 ILO Declaration and allows for fines in the event of nonapplication of domestic labor laws concerning child labor, occupational health and safety, and minimum wages. Several complaints have been filed against companies pursuant to these provisions, resulting, in some cases, in changes in domestic legal norms in favor of workers. In a case involving migrant workers in Washington State’s apple industry, for example, Mexico alleged numerous inadequacies, including exclusion of agricultural workers from labor laws and numerous violations of the right to organize. The complaint resulted in several reforms conducive to agricultural workers, including union recognition in two major companies in the industry.84

Similarly, the European Union’s Generalized Schemes of Preferences, an incentive arrangement for sustainable development and good governance, provides additional benefits for countries that ensure respect for the ILO’s core labor rights, rendering them eligible for additional trade preferences. In June 2007, the EU decided to withdraw GSP benefits from Belarus in response to that country’s violation of freedom of association and collective bargaining rights. In 2006, El Salvador was granted GSP benefits once it had ratified ILO Conventions 87 and 98.85 In Latin America, Argentina, Brazil, Paraguay, and Uruguay have committed to respecting core labor rights in the Social and Labour Declaration of the Common Market of the Southern Cone. The Declaration recalls the States parties’ membership of the ILO and their ratification of its principal Conventions guaranteeing the fundamental rights of workers. It also reaffirms their commitment to respect, promote, and implement the rights and obligations set out in the 1998 ILO Declaration.86

In addition, international development finance institutions increasingly require borrowers to comply with international labor rights. In 2006, the International Finance Corporation (IFC) of the World Bank Group, which focuses on development of the private sector, revised its lending policy, aligning its lending practices with ILO Conventions 87 and 98. The IFC now requires its clients not to discourage workers from forming or joining workers’ organizations of their choosing or from bargaining collectively, and not to discriminate or retaliate against workers who participate, or seek to participate, in such organizations and bargain collectively. It also requires clients to respect existing collective bargaining agreements or, where such agreements do not exist, recommends that they provide reasonable working conditions and terms of employment which, at the very least, comply with national law.87 In 2007, the World Bank expanded the conditions in its procurement rules to include, for the first time, requirements on freedom of association and the right to collective bargaining.88

The role that labor rights play in the international legal order as revealed by these developments bears some similarities to the ILO’s original instrumental conception of labor rights. On the instrumental account, labor rights merit international legal protection because of the need to prevent States seeking to attract foreign direct investment from abandoning their domestic commitments to just relations at work. Comprehending labor rights in terms of the structure and operation of the international legal order also treats them as mechanisms that possess the capacity to regulate international competition. But these accounts differ in one critical respect. On the instrumental account, labor rights received international legal protection because of the normative importance of their domestic legal counterparts. Domestic collective bargaining regimes, regarded as essential to a just domestic legal order, required protection from international competition. On the account offered here, labor rights merit international legal protection because they mitigate adverse outcomes produced or authorized by the international legal order itself.

Because the purpose of international labor rights relates to the legitimacy of the international, not the domestic, legal order, they do not merely obligate a State, when exercising the sovereign power conferred on it by international law, to respect the rights of workers who live and work in its jurisdiction. They also obligate international legal actors—for the most part, but not exclusively, States—to respect the rights of workers in all jurisdictions. They require States, when exercising sovereign power, to do so in ways that enhance the capacity of all States to protect workers from exploitation. They also entail that when a State participates in the production of international economic law, it is obligated to do so in ways that promote labor rights globally.

Labor rights thus possess international legal significance not because they are formal expressions of what justice requires as a matter of abstract morality but because they are legal instruments that take account of the actual international legal order in which we live. They serve as mechanisms or instruments that mitigate some of the adverse consequences of how international law organizes global politics into an international legal system. They monitor the ways in which international law participates in processes of economic globalization. They offset or mitigate some harms produced by how international law gives institutional voice and legal effect to increasingly dense and integrated economic relations typically associated with processes of economic globalization between and among State and non-State actors.

As such, international labor rights are truly international in nature and scope. They interrogate not simply the justice of domestic measures that regulate relations between employers and employees in a given jurisdiction but also the legitimacy of international legal arrangements that potentially authorize a State to adopt measures that adversely affect the interests of workers inside and outside its jurisdiction. They require States, when participating in the formation of such international arrangements, to take into account the labor rights of all individuals and not simply the rights of individuals under their domestic sovereign power. They require international institutions to exercise international legal authority in ways that respect the interests of workers. And they require States, when exercising domestic regulatory authority, to legislate in ways that respect the rights of workers at home and abroad. In this way, international labor rights vest the international legal order—and the sovereign power on which the international legal order confers legal validity—with a measure of normative legitimacy.
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THE AMBIGUOUS APPEAL OF MINORITY RIGHTS

IN A KALEIDOSCOPIC redistribution of sovereign power after the First World War, the once-great Ottoman Empire ceased to exist, and its territory was divided, partitioned, and reallocated to friends and enemies alike. France received mandates from the League of Nations to govern Syria and Lebanon. The United Kingdom received mandates to govern Iraq, Palestine, and what eventually became Israel and Jordan. Turkish nationals repelled Allied forces occupying their country and established the Republic of Turkey. Huge swaths of the Arabian Peninsula became parts of modern-day Saudi Arabia and Yemen.

The legal instruments that invested these political developments with international legal validity dramatically reshaped the structure of the international legal order. The 1923 Treaty of Lausanne, for example, delineated the territorial sovereignty of the new Republic of Turkey, replacing the 1920 Treaty of Sèvres, which had been negotiated but never ratified by the Ottoman Parliament. In doing so, the Treaty of Lausanne restored Turkey’s previous boundary with Bulgaria and Western Thrace, annulled the transfer of Smyrna to Greece, and relieved Turkey of post-war obligations to compensate Allied civilian nationals for wartime losses. It also provided for an extensive population exchange between Turkey and Greece and repudiated Turkey’s previous commitment to recognize an independent Armenia and ultimately an independent Kurdistan.1

The Treaty of Lausanne modified the distribution of sovereign power in Europe by transferring sovereignty over territory and people from some sovereign actors to others. It—and other treaties like it—illustrates how international legal arrangements operate to impose legal order on global politics by specifying the territory over which States can exercise sovereign authority. It also illustrates how international law participates in the creation of national, cultural, religious, and linguistic minority communities, such as Greek nationals living in Turkey, the Muslim population in Greece, and the Kurdish population in southeastern Turkey and neighboring Syria, Iraq, and Iran.

This chapter explores the nature and purpose of minority rights in international law.2 Why should international human rights law vest members of a minority community—either individually or collectively—with rights that secure a measure of autonomy from the State in which they are located? To the extent that international law offers normative answers to this question, it does so through the prism of a commitment to the protection of certain universal attributes of human identity from the exercise of sovereign power. It protects minority rights on the assumption that religious, cultural, and linguistic affiliations are essential features of what it means to be a human being. But its acceptance of this assumption is wary and partial. Minority rights might protect key features of human identity, but they possess the capacity to divide people into different communities, create insiders and outsiders, pit ethnicity against ethnicity, and threaten the universal aspirations that inform dominant moral conceptions of the mission of the field.

This chapter offers an alternative explanation of why minority rights possess international legal significance, one that trades less on the currency of religion, culture, and language and more on the relationship between international law and distributive justice. On this conception, international minority rights speak to adverse consequences that international law itself produces by distributing sovereignty to collectivities that it recognizes as States. This account reveals itself most clearly in the way international political developments surrounding the dissolution of the Ottoman Empire at the end of the First World War were vested with international legal validity. But it also serves as the basis of a more general theory of the normative significance of international minority rights regardless of contingent political conditions that lead to their formal legal entrenchment. This account avoids the normative instabilities of attaching universal value to religious, cultural, and linguistic affiliation and instead challenges the international legal order to remedy pathologies of its own making.

THE MORAL AMBIGUITIES OF MINORITY RIGHTS

Two seemingly contradictory commitments structure our international legal order. The first is to the sovereignty of States. States possess international legal authority to rule their territory and populations, rendering them sovereign legal actors in the global political arena. The second is to human rights. Individuals and collectivities not necessarily coextensive with the populations of States possess human rights in international law, which place limits on the exercise of sovereign power. These commitments appear contradictory to the extent that either is imagined in absolute terms. If sovereign power is absolute, then human rights cannot constrain it. If human rights are absolute, then sovereign power cannot interfere with their exercise. International law, of course, treats neither in absolute terms. It restrains sovereign power in the name of human rights, and it allows sovereign States to restrict human rights in certain circumstances. Sovereignty and human rights in international law are in a “recursive relationship.”3 How and why international law restrains sovereignty, and how and why it authorizes States to restrict human rights, are questions that fuel the international legal enterprise as it seeks to bring legal order to the global politics that is its genesis.

One way of focusing these questions is to begin with the kinds of human rights to which our international legal order pays homage. What interests underlie international human rights, and why do these interests merit protection in the face of sovereign power? The standard moral conception of international human rights is that they protect interests that are universal in nature. Human rights protect essential characteristics or features that all of us share despite the innumerable historical, geographical, cultural, communal, and other contingencies that shape our lives and our relations with others in unique ways. They give rise to duties that we owe each other in ethical recognition of what it means to be human.

This account runs aground, however, when it is deployed to explain the international legal presence of some rights that protect interests that have less to do with essential features of our common humanity and more to do with the contingencies of geography, history, and culture. Belonging to a minority is not something we all share; it is a function of history and circumstance. International minority rights protect interests associated with belonging to one’s culture, and the culture to which one belongs is, of course, contingent on where, when, and to whom one is born. Moreover, cultures develop and change over time. Some cultures are traditional. Others are modern. Some seek to exemplify the moral universe that the standard account of international human rights valorizes. Others are downright toxic in this respect.

The claim that a minority population possesses rights that shield it from assimilative tendencies of a majority population thus fits uncomfortably with a conception of international human rights law as a field devoted to the protection of essential features of what it means to be a human being. Being a member of a minority may well mean that one’s civil and political freedom is more likely to be interfered with than the freedom of a member of a majority, and therefore the field is attentive to the various forms of discrimination and marginalization that minorities unjustly experience because of their minority status. Thus understood, minority rights, as James Nickel delicately put it, “spell out the implications of universal rights for people who face distinctive problems.”4 Beyond this level of protection, however, minority rights seem to run counter to the aspiration of international human rights law to protect universal, not contingent, features of human identity.

This is not to say that minority rights cannot be comprehended in terms that are consistent with universal accounts of human rights. Much of contemporary political theory on multiculturalism devotes itself to this theoretical challenge. Some argue that cultural protection is warranted because cultural affiliation is central to human identity.5 Others say that all of us benefit from cultural diversity, and for this reason, too, cultural protection is warranted.6 Still others are skeptical of attributing universal value to the fact of cultural difference.7 But rarely does what international law actually say about cultural protection seem to matter in these debates. They turn more on complex moral disagreements about the universal significance of cultural identity. They tend to treat law as a relatively crude reflection of deeply contested moral claims and not as an active participant in the production of cultural identity itself.

The protection that international human rights law accords to minority populations reflects this tenuous relationship between minority membership and universal value.8 International human rights law comprises a variety of sources and instruments, including the United Nations Universal Declaration of Human Rights, various international and regional treaties, principles of customary international law, and general principles of international law. These sources and instruments provide minorities with several avenues for challenging the exercise of sovereign power, but these avenues have come to be understood in terms that display deep ambivalence about the international legal significance of minority status.

This ambivalence reveals itself in several ways. First, minority interests deemed to merit legal protection typically are those that can be said to constitute universal features of human identity, such as freedom of expression and association and, more contentiously, cultural, religious, and linguistic affiliation. Second, minority rights that protect such interests tend to vest in individuals who claim such affiliations as opposed to the communities to which they belong. Third, conditioned by universal and individualistic premises, minority rights nonetheless protect some activities that possess non-universal and collective dimensions. Fourth, civil and political rights that fit more comfortably with a universal account of the field occasionally protect interests characteristically associated with minority status. Finally, the field offers little concrete guidance on what international minority rights require States to do in order to secure their protection.

The Universal Declaration of Human Rights, for example, makes no explicit mention of minority rights. A preliminary draft of the Declaration proposed enshrining rights to minority educational, religious, and cultural institutions as well as minority linguistic protection but, due to political opposition from many States, these provisions were omitted from the final version adopted by the U.N. General Assembly in 1948.9 Instead, the General Assembly transferred the matter of minority protection to the Sub-Commission on Prevention of Discrimination and Protection of Minorities, instructing it to undertake “a thorough study of the problem of minorities.”10 In the words of Peter Hilpold, the General Assembly’s “reluctance to act coupled with a request for more knowledge was a characterizing trait of the entire development of minority rights within the UN system.”11

The Universal Declaration does affirm the significance of culture. Article 27 of the Declaration enshrines the right to participate in cultural life.12 First proposed by UNESCO, article 27 was relied on by the United States, Canada, and Latin American countries to fend off proposals that the Declaration contain a provision explicitly devoted to minority protection. The United States, squaring off against the USSR, several eastern European countries, Lebanon, and India, argued that article 27, together with article 1, which contains a commitment to non-discrimination, would suffice to protect minority cultures and that, in any event, minority protection was a “European issue”13 not worthy of universal treatment.

Australia argued more bluntly that the principle of assimilation should inform the terms of the Declaration. The USSR delegation, seeking unsuccessfully to generate support for minority protection from developing countries, caustically noted that “Australia had carried out a policy of forceful elimination of its aboriginal groups and … the North American Indian had almost ceased to exist in the United States.”14 Article 27 was also relied on to block efforts to include cultural genocide in the definition of the Genocide Convention, which was being drafted simultaneously by another committee of the U.N. General Assembly. Cultural protection, it was argued, should be advanced under the auspices of the Universal Declaration, not by means of the Genocide Convention, as it would risk less interference with the domestic jurisdiction of States. The final wording of article 27 of the Declaration favored cultural homogeneity over cultural diversity by enshrining “the right freely to participate in the cultural life of the community.”15

Despite its silence on minority protection, by guaranteeing freedom of expression, freedom of religion, rights of cultural and political participation, and equality rights to “everyone,” the Declaration nonetheless guarantees equal citizenship to members of minorities and protects them from the discriminatory exercise of State power. It protects interests that members of minority communities share with members of the majority as opposed to interests that distinguish minorities from majority populations. Protecting interests that minorities and majorities share, such as freedom of expression and religion, fits comfortably with a conception of international human rights law as a field devoted to shielding essential features of what it means to be human from the exercise of sovereign power.

Disagreement over the role that minority rights should play in the post-war international legal order also partly accounts for the political and institutional maneuverings that led to the splitting of the Universal Declaration’s united register of human rights into two separate sets of rights entrenched, respectively, in the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social, and Cultural Rights. The primary source of controversy was whether to include quasi-judicial supervisory machinery to oversee States’ obligations and, if so, whether all Declaration rights could be subject to such machinery. On its surface, the debate was about justiciability, with proponents of division, led by the United States and Great Britain, arguing that, because they contemplated positive obligations on States, social, economic, and cultural rights were incapable of legal resolution and therefore should not be included in a unified document implementing the Universal Declaration. The Soviet bloc, for its part, was in favor of enshrining social, economic, and cultural rights but resisted quasi-judicial oversight of both categories of rights.16

But no doubt beneath the surface of these debates lay deep ideological disagreements about the respective roles of the State and market in protecting social, economic, and cultural interests. The upshot was that the International Covenant on Civil and Political Rights provided for the creation of the Human Rights Committee to review State compliance, and an Optional Protocol empowered it to deal with individual complaints of violations of Covenant rights by States also party to the Optional Protocol. The International Covenant on Economic, Social, and Cultural Rights, in contrast, provided no equivalent right of individual petition and limited its monitoring mechanism to State reporting procedures.

Not only was the common register of human rights in the Universal Declaration split into two separate Covenants. The right to participate in cultural life in article 27 of the Universal Declaration itself was split in two. Article 15 of the International Covenant on Economic, Social, and Cultural Rights entrenches “the right of every one to take part in cultural life.” At the behest of the Sub-Commission, the International Covenant on Civil and Political Rights contains article 27, which awkwardly affirms that persons belonging to ethnic, religious, or linguistic minorities “shall not be denied the right, in community with other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language.” On the one hand, article 27 of the International Covenant on Civil and Political Rights represented the political success of those who sought, unsuccessfully, to have minority protection enshrined in the Universal Declaration. On the other hand, the text of article 27 suggests that minority rights are individual rights to engage in particular activities in community with others, not collective rights of a minority population to a measure of autonomy from the broader society in which it is located.17 And article 15 of the International Covenant on Economic, Social, and Cultural Rights appeared to continue in the tradition of the Universal Declaration of favoring cultural homogeneity over cultural diversity.18

The individualistic thrust of article 27 is underscored by the fact that it can be made the basis of a complaint before the Covenant’s supervisory body, the Human Rights Committee, which is empowered to hear only individual, not collective, claims. This is in contrast to article 1 of the Covenant, which guarantees a right of self-determination to all “peoples,” which, due to its collective nature, cannot form the basis of such a complaint. On the one hand, the Covenant affords minorities a valuable avenue of international legal redress by empowering the Human Rights Committee to interpret the nature and scope of article 27 protection in the context of specific disputes. On the other hand, because the Human Rights Committee has held that it cannot hear complaints that allege violations of the right of self-determination, it has blunted the capacity of the Covenant to provide an institutional site for the adjudication and elaboration of the collective rights of minority populations in international law.19

Not only are the rights enshrined in article 27 framed in individualistic terms. The interests they aspire to protect can be comprehended in universal terms, as features of existence essential to what it means to be a human being. The capacity to participate in one’s culture, to hold and exercise spiritual beliefs, and to speak to others in a common language all plausibly possess universal value. That is, cultural, religious, and linguistic affiliations help to shape who all of us are. They constitute important features of what it means to be human.20 Article 27 thus protects interests that are relevant to all in circumstances where they are likely to be threatened, namely, when a majority seeks to impose its cultural, religious, and linguistic beliefs and preferences on a minority whose members hold different beliefs. The U.N. Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, proclaimed by the General Assembly in 1992, exhibits similar tendencies. According to its Preamble, the 1992 Declaration was “inspired by the provisions of article 27” of the Covenant. It declares that minorities possess rights to enjoy their own culture, to practice their own religion, and to use their own language; to participate in cultural, religious, social, economic, and public life; to participate in decisions on the national and, where appropriate, regional level; and to associate with other members of their group and with persons belonging to other minorities. But, like article 27 of the International Covenant, the Declaration casts these rights in individualistic terms, vesting in “persons belonging to minorities.” And the interests that the 1992 Declaration seeks to protect—cultural, religious, and linguistic affiliation, political participation, and freedom of association—are the same as those underlying article 27. Universal in significance, they are constituent features of human identity shared by members of majorities and minorities alike.21

Within this universal and individualistic framework, however, the Human Rights Committee has manifested a willingness to interpret article 27 to protect some activities that possess non-universal and collective dimensions. Several of its decisions contemplate the idea that the right to enjoy one’s culture includes rights to engage in economic activities essential to cultural reproduction. In Ivan Kitok v. Sweden,22 for example, under Swedish law, an ethnic Sami was denied rights to herd reindeer. Kitok was a Sami living in Sami territory and had a herd of reindeer, but he was not a Sami village member. Under Swedish law, a Sami village member possesses rights to hunt and fish on a large part of the territory. It also authorizes members’ reindeer herds to graze on public and private lands. The purpose of the restrictions is to ensure the future of reindeer breeding and the livelihood of those engaged in it. The village allowed, not as of right, Kitok to hunt and fish, and to be present when calves were marked and herds rounded up and reassigned to owners, in order to safeguard his interests.

The Committee held that “reindeer husbandry is so closely connected to the Sami culture that it must be considered part of the Sami culture itself,” and where economic activity is “an essential element in the culture of an ethnic community,” it falls under the protection of the Covenant.23 It saw the purpose of the Swedish law as twofold: to restrict the number of reindeer breeders for economic and ecological reasons and to secure the preservation of the Sami minority. It held this dual purpose to be valid, but it expressed “grave concerns” that the means chosen was not proportionate to its objective, because it failed to deploy “objective ethnic criteria in determining membership in a minority.”24 Despite this disproportionality, the Committee held Sweden not to be in violation of the Covenant because the law in question was enacted to protect the rights of the minority as a whole, possessed a reasonable and objective justification, and was necessary for the community’s continued viability and welfare.

Similarly, in Ángela Poma Poma v. Peru, an indigenous farming community’s pastureland had been severely degraded, and much of their livestock had died, as a result of a government-authorized water diversion project. The Committee defined the scope of article 27 in terms similar to Kitok, as protecting against State measures that “substantially compromise or interfere with the culturally significant economic activities of a minority or indigenous community.”25 It added, moreover, that State measures of this sort require “not mere consultation but the free, prior and informed consent of the members of the community.”26

Other cases suggest that other civil and political rights contained in the International Covenant of Civil and Political Rights protect minority interests in relation to territory. In Hopu and Bessert v. France, the Human Rights Committee heard a complaint by indigenous Polynesians who claimed to be the lawful owners of land in Tahiti where the French Polynesian authorities were constructing a resort.27 The resort was being built on an indigenous historical burial ground and around a lagoon that was still used by thirty indigenous families for subsistence fishing. The Covenant does not enshrine a right to property, and article 27 was not available to the petitioners because France had made a reservation against its application. Instead, at issue were articles 17 and 23 of the Covenant, which enshrine, respectively, rights to privacy and to a family life.

With respect to the right to a family life, the Committee ruled that the term family “is to be given a broad interpretation so as to include all those comprising the family as understood in the society in question,” stating that “[i]‌t follows that cultural traditions should be taken into account when defining the term ‘family’ in a specific situation.”28 It also noted that “the relationship to their ancestors [is] an essential element of their identity” and plays “an important role in their family life.” The Committee concluded that the State, by authorizing third-party use of indigenous territory, was in violation of the right to a family life as guaranteed by the Covenant.29 It reached a similar conclusion with respect to the right to privacy.30

Hopu and Bessert is also significant in what it contributes to debates between universalism and relativism. Moral conceptions of human rights conceive of universal norms as constituting the normative sphere of international human rights law. Beyond this sphere lie non-universal, culturally relative norms whose legality turns on domestic law. When such norms are vested with domestic legal validity, from this perspective, international human rights monitor their legal consequences to ensure that they do not compromise essential features of what it means to be human. As is well known, critics of such conceptions allege that universal accounts of human rights fail to grasp that at least some moral standards are relative to specific cultural and historical contexts and that there are no universal means of judging the merits of culturally specific ways of life. Cultural relativists argue that universalism masks the imposition of culturally specific beliefs on communities that possess different inner logics, whereas universalists in turn charge that relativists authorize violations of human rights in the name of cultural difference.

Debates between universalism and relativism, from a moral perspective, thus are debates about whether a legal norm possesses universal value and therefore belongs within international law, or whether it is specific to the culture from which it emanates and therefore lies outside of, but subject to, international law. In Hope and Bessert, the Human Rights Committee interpreted article 23 to protect interests that speak to non-universal and collective dimensions of indigenous Polynesian identity. What Hopu and Bessert reveals is that, contrary to moral perspectives, legal debates between universalism and relativism are not debates about international law. They occur in the context of determining the nature and scope of international human rights and their justifiable limits. They are not debates about what is inside—and what is outside—the field. They are debates within international law.

What international minority rights require States to do or not do is also deeply ambiguous. It is a truism of minority protection that it requires the prohibition of discrimination against minorities and positive measures that protect minorities from assimilation. This truism predated contemporary international legal instruments providing for minority protection. In a 1935 advisory opinion, for example, the Permanent Court of International Justice held that Albania violated the minority rights of Greek nationals by abolishing Greek private schools, stating that “there would be no true equality between a majority and a minority if the latter were deprived of their own institutions, and were consequently compelled to renounce that which constitutes the very essence of its being a minority.”31 But this truism also informs more contemporary understandings of minority protection. The “thorough study of the problem of minorities” called for by the General Assembly in 1948 was finally commissioned in 1971. This resulted in the influential 1979 report by U.N. Special Raporteur Francesco Capotorti on the rights of persons belonging to ethnic, religious, and linguistic minorities. In his report, Capotorti characterizes minority protection as requiring both equal treatment and positive measures.32

This characterization finds textual support from the presence of equality rights and minority rights in both the 1992 Declaration and the ICCPR. If minority protection was simply a matter of equality, there would be no need for additional provisions extending rights to minorities. The fact that there are minority rights in these two instruments suggests that they require States to employ positive measures to protect minority communities. But what the 1992 Declaration requires in terms of positive measures is far from clear. It calls on States to “protect the existence and the national or ethnic, cultural, religious and linguistic identities of minorities” but requires States simply to “adopt appropriate legislative and other measures to achieve those ends.”

Similar ambiguities plague article 27 of the Covenant. On the one hand, its drafters, and States party to its terms, assumed that it obligates States to allow minority members to engage in religious, cultural, and linguistic practices but also that it does not require States to adopt positive measures to facilitate such practices.33 This explains the negative phrasing of article 27, which provides that members of a minority “shall not be denied the right” to enjoy their culture, practice their religion, or use their language.34 On the other hand, international legal actors and institutions have begun to comprehend article 27 in a more positive light. The 1979 U.N. Report by the Special Rapporteur, for example, argued that the implementation of article 27 rights “calls for active and sustained intervention by states.”35 The Human Rights Committee has followed suit, stating that minority rights in article 27 should not be merely equated with equality rights, and that “positive measures by States may … be necessary to protect the identity of a minority and the rights of its members to enjoy and develop their culture and language and to practice their religion.”36 But the Committee has also held that an official language in the public sphere does not violate the Covenant.37 It has also held that, although equality requires a State to not discriminate between religions, the right of minority members to profess and practice their religions does not impose an obligation on the State to fund private religious schools.38 The Committee occasionally requests States to adopt positive measures to protect minority communities, but such requests are typically phrased in general terms, providing little insight on the precise positive obligations that article 27 imposes on States.39

The Sub-Commission commissioned another study, in 1990, on “peaceful and constructive solutions to situations involving minorities,” which resulted in a call to States to adopt comprehensive strategies to address minority concerns by guaranteeing equal treatment and by promoting linguistic, educational, and cultural pluralism, territorial decentralization, and effective political participation.40 It also recommended the establishment of a Working Group on Minorities, which has since met annually.41 In 2005, the High Commissioner for Human Rights appointed an Independent Expert on Minority Issues, who subsequently identified four broad areas of concern in relation to minority protection: protecting the existence of a minority; protecting the right of minorities to enjoy their cultural identities and to reject forced assimilation; ensuring effective nondiscrimination and equality; and ensuring effective participation of members of minorities in public life.42 The Independent Expert also called for increased attention to minority communities in the context of poverty-reduction strategies and in the promotion of political and social stability.43

While these initiatives suggest that issues surrounding minority protection possess greater visibility in the United Nations than previously, the field continues to display deep ambivalence about what minority rights require States to do to secure their protection. This ambivalence is a function of a broader international legal project that comprehends human rights as instruments that protect individual interests of universal value. For minority rights to fit into this project, the interests they protect must be capable of being construed as fundamental features of what it means to be a human being. Religious, cultural, and linguistic affiliations plausibly possess universal value, and so it is no surprise that these interests are those that dominate international minority protection. These interests receive protection as of right from the assimilative tendencies of the broader political community in which a minority finds itself. At a minimum, this protection requires a State to not discriminate against members of minorities. More substantive protection requires positive measures that treat members of minorities differently than members of the majority in relation to religious, cultural, and linguistic matters. But greater protection attenuates the normative basis of the universalism on which this conception of minority rights rests, which explains at least part of the institutional reluctance to specify the positive obligations that such rights impose on States.

THE POLITICAL AMBIGUITIES OF MINORITY RIGHTS

The tenuous normative relationship between minority membership and universal value is not the only reason international law displays ambivalence about the legal significance of minority status. Robust minority protection was left off the international legal register after the Second World War less for pristine theoretical reasons of universalism and more for pragmatic considerations of international peace and security. Minority protection possesses the potential to produce political discord by hardening differences into rights and by empowering political actors to capitalize on national, ethnic, religious, and linguistic differences to gain political power. Those responsible for the post-war international legal architecture eschewed minority protection because of fears that it produces forms of ethnic politics that threaten the political stability and territorial integrity of States. Minority protection was also seen as producing divisive consequences between and among States to the extent that it compromised the formal equality of States by imposing international obligations on only those States with significant minority populations.44

The post-war concern that minority rights might threaten international peace and security has gradually been supplemented by an equally pragmatic but more nuanced view, one that also accepts that a failure to protect minority rights might exacerbate ethnic and cultural tensions between majorities and minorities and lead to the splintering of political communities. More visibly in some contexts than others, minority protection in international law displays what Jacob Levy has theorized as a “multiculturalism of fear.” It values minority protection not only for reasons of universal value but also because it mitigates “dangers of violence, cruelty, and political humiliation [that] so often accompany ethnic pluralism and ethnic politics.”45

Concerns that minority rights possess the potential to both aggravate and alleviate ethnic conflict are especially prevalent in European human rights law. Numerous legal instruments and institutions in Europe engage questions of minority protection from several different regulatory vantage points. Like their United Nations counterparts, these instruments and institutions comprehend minority rights in primarily universal and individualistic terms. Minority interests also receive occasional protection in the form of civil and political rights. What minority protection requires of States in terms of positive measures is similarly ambiguous. What distinguishes European from international initiatives is the relative visibility of the stance affirming that the legitimacy of minority rights derives from their capacity to promote political stability in the region.

The European Convention on Human Rights, perhaps the most significant regional human rights instrument in Europe, does not expressly enshrine minority rights. Its text is thoroughly individualistic in nature and devoted overwhelmingly to the protection of civil and political rights. At the time it came into force, minority rights were not part of the post-war vision of a future Europe; the Convention was drafted in light of wartime atrocities primarily, if not exclusively, as an instrument that would safeguard interests associated with civil and political rights from the raw exercise of collective political power. The sole express exception to its focus on civil and political rights lies in its equality guarantee, which refers to minority membership, but its only explicit protection in this regard concerns the right of an individual not to be discriminated against as a member of a minority defined by language, religion, or national origin.46

The fact that the European Convention does not expressly enshrine minority rights does not mean that it offers no minority protection whatsoever. Several if not all civil and political rights, such as freedom of religion, expression, and association, as well as the right to a family life, the Convention’s equality guarantee, and the right to free elections, are all textually capable of protecting various interests of a minority community.47 Several decisions of the European Court of Human Rights—the primary judicial body responsible for interpreting the European Convention—open this jurisprudential door, suggesting that certain civil and political rights protect interests associated with minority status. Such interests merit protection because of their universal value, but only in circumstances where they will not lead to political instability and conflict in the region.48

For example, in Serif v. Greece, at issue was the conviction of a Muslim religious leader for officially representing a Muslim community in Greece without being designated as such by the Greek State. The European Court held the conviction to be an interference with the applicant’s freedom of religion. It noted that divisions within religious communities create “tensions,” but it held that “[t]‌he role of the authorities in such circumstances is not to remove the cause of tension by eliminating pluralism, but to ensure that the competing groups tolerate each other.”49 It noted further that Greece had not adduced any evidence to suggest that such tension had led to “disturbances” within the Muslim population, and that the risk of such tension beyond the Muslim community to affect relations between the Muslim and Greek populations, or between Greece and Turkey, was nothing more than “a remote possibility.”50

Similarly, in Socialist Party v. Turkey, at issue was the nature and scope of the Convention’s guarantee of freedom of association in the wake of a decision by the Turkish Constitutional Court to ban a political party. The party’s political platform claimed that members of the Kurdish minority in Turkey constitute a nation, that they possess a right of national self-determination, and that this right entitles them to an independent State if they so choose.51 Instead of secession, however, the party advocated a peaceful, constitutional transformation of Turkey into a bilingual, binational, federal republic in which the Kurdish population would possess territorial and jurisdictional autonomy. Its platform promised that “the freedom and right of each nation and each national or religious minority to develop its language and culture and to pursue political and associative activities will be guaranteed.”52 The European Court held that the ban violated the Convention’s guarantee of freedom of association, stating that “it is the essence of democracy to allow diverse political programs to be proposed and debated, even those that call into question the way a State is currently organised, provided that they do not harm democracy itself.”53

The European Court’s case law on the equality guarantee in article 14 of the European Convention on Human Rights enables it to determine whether minority protection is necessary in a manner that is sensitive to the particular circumstances of minority communities. In Thlimmenos v. Greece, the Court, for the first time, expressly held that nondiscrimination in certain circumstances requires the differential treatment of “persons who are significantly different.”54 Thlimmenos was a Jehovah’s Witness who had been convicted of insubordination for refusing to enlist in the military for religious reasons. He was subsequently barred from registering as a chartered accountant according to a Greek law preventing registration of persons convicted of a serious crime. Greece was held to have violated article 14 of the Convention for failing to introduce appropriate exceptions to the bar on registration. Thlimmenos effectively introduces the concept of indirect discrimination to Convention equality jurisprudence. It suggests that the equality guarantee, in certain circumstances, imposes positive obligations on the State to treat some members of society, in that case, members of a religious minority, differently than others.55

There are other regional institutions that address minority concerns more directly, most notably the Organisation on Security and Cooperation in Europe. As its name suggests, the OSCE is an organization that is concerned with regional security, specifically, conflict prevention, crisis management, and post-conflict rehabilitation. That the OSCE monitors the treatment of minorities in the region is an indication of how European law and policy comprehends minority rights as potentially both stabilizing and destabilizing to the region. The OSCE has assumed this role under the auspices of the Office of the High Commission on National Minorities, established in 1992 to identify and seek early resolution of ethnic tensions that might endanger peace, stability, or friendly relations between States. The OSCE also has in place what is known as the “human dimension mechanism,” which involves an intergovernmental complaints procedure that can be activated in crisis situations to bring regional scrutiny to bear on ethnic conflict.56

Other European institutions that oversee minority protection include the Council of Europe, which adopted the 1992 Framework Convention on the Protection of National Minorities and monitors the extent to which States party to the Convention comply with its terms.57 The Framework Convention provides a rich description of its ideological origins, noting that “the upheavals of European history have shown that the protection of national minorities is essential to stability, democratic security and peace,” and that toleration and dialogue are necessary to enable “cultural diversity” to be a source of “enrichment” as opposed to “division.” Like the ICCPR and the U.N. Declaration, the Framework Convention refers to the rights of persons belonging to national minorities, suggesting an emphasis on individual as opposed to collective interests. This represents a significant departure from the recommendations of the Council of Europe’s Parliamentary Assembly of four years earlier, which had proposed the entrenchment of rights of national minorities to be recognized as such by the States in which they are located, to maintain their own cultural, educational, and religious institutions, and to participate in decisions about matters that affected their identities.58

The Framework Convention also narrows the scope of protection to national minorities in contrast to the 1992 U.N. Declaration, which also provides protection to ethnic, religious, and linguistic minorities.59 It emphatically asserts that members of national minorities possess equality rights and freedom of assembly, association, expression, thought, conscience, and religion. It also specifies that members of minorities have the right to learn their minority language, operate their own private school systems, and to use minority languages in public and private, in surnames and first names, in local names, signs, and inscriptions, and in contacts with administrative bodies and courts whenever possible. As a framework agreement, the instrument is not directly applicable in the domestic legal orders of the member States, but is intended to be implemented through national legislation and appropriate governmental policies.

The 1992 European Charter for Regional or Minority Languages, also a product of the Council of Europe, reaches further into the public sphere than the Framework Convention.60 Despite the provocative claim in its preamble that the use of a regional or minority language is an “inalienable right,” however, the 1992 Charter seeks to protect regional and minority languages, not linguistic minorities. It does not enshrine any individual or collective rights for the speakers of these languages. It lists several principles and objectives, such as the promotion of mutual respect and understanding between linguistic groups, the establishment of bodies to represent the interests of regional or minority languages, and the need for positive action for the benefit of regional or minority languages, which apply to all regional or minority languages. It then contains a series of more specific provisions concerning the place of regional or minority languages in the context of education, the legal sphere, public administration, the media, cultural activities and facilities, the market, and international exchanges. Individual States are free, within certain limits, to determine which of these provisions will apply to each of the languages spoken within their boundaries.

A concern that lack of minority protection threatens international and regional stability also informs the criteria of membership in the European Union and NATO. Candidate countries must comply with the “Copenhagen criteria” for admission to EU membership set out by the European Council in 1993. These criteria include requirements that candidate countries have achieved “stability of institutions guaranteeing democracy, the rule of law, human rights and respect for and protection of minorities.”61 A functioning democratic political system, including respect for persons belonging to minorities in accordance with OSCE standards, is also one of the political criteria of NATO membership.62

Reforms in Turkey provide a vivid illustration of Copenhagen criteria compliance.63 Turkey was declared a candidate State destined to join the European Union conditional on Copenhagen criteria compliance in 1999.64 Turkey responded with an extensive set of reforms designed to harmonize its domestic legal order with European standards. These reforms included enhanced protection of certain human rights, including freedom of expression, association and assembly, abolition of the death penalty, and the criminalization of genocide and crimes against humanity. They also included media and educational rights designed to benefit Turkey’s Kurdish minority population.

Conditioning prospective membership in the EU and NATO on adequate protection of minorities in candidate States does not, however, entail a review of how existing member States treat their minority populations. This has led some to claim that a double standard exists between existing and new members, or between old and new Europe.65 But whether requiring candidate countries to provide adequate minority protection constitutes a double standard depends on the reason for the requirement. If the sole reason for the requirement is because there are aspects of minority membership that merit protection because they are intimately connected to human identity, then it is difficult to see why minority protection matters in Ankara but not in Amsterdam. The requirement of minority protection, however, can be understood instead, as Levy suggests, as reflecting the fear that economic and political integration without minority protection is likely to foster ethnic unrest in candidate countries but not in member countries. On this view, minority rights are to be promoted where they will minimize ethnic conflict and to be avoided where they will exacerbate ethnic conflict.

Pragmatic considerations about how to minimize the potential of ethnic conflict lie at the heart of this political conception of minority rights. Understood this way, minority rights signal that the prevention of ethnic conflict is a valid reason to interfere in the internal affairs of a State and that States should be required, in those instances where it would effectively minimize ethnic conflict, to protect them. Pragmatic considerations, however, are not the entire story of minority protection, even if they inform more of that story at the European than at the international level.66 But do these pragmatic considerations exhaust the normative significance of minority rights? Are minority rights simply a necessary international evil, or do they possess positive normative value such that they can be comprehended as legitimate entitlements in our international legal order? Political accounts risk reducing their normativity to pragmatic considerations, which seem ill-suited to the discourse of rights. Moral conceptions of minority rights remain steeped in universalism, but, as we have seen, the relationship between minority membership and universal value is tenuous at best. If the various instruments and institutions devoted to the protection of minority rights in international human rights law fit awkwardly within political and moral conceptions of human rights, this raises an obvious question. Is there another account that makes better normative sense of international minority rights than one that grounds their legitimacy in universalism or pragmatism?

THE INTERDEPENDENCE OF SOVEREIGNTY AND MINORITY PROTECTION

If moral theorists can be faulted for paying relatively little attention to international legal developments when reflecting on the nature and significance of cultural identity, legal scholars have tended to shy away from exploring minority rights when reflecting on the nature of international human rights law. Elsa Stamatopolou offers several reasons that legal scholars have tended to neglect the role that minority rights play in international law.67 One reason lies in definitional difficulties. Given the fluidity of cultures, it is difficult to pin down essential features that merit protection in the form of rights.68 International legal scholars are also wary of minority rights to the extent that they serve as proxies for transformative political projects that exacerbate ethnic tensions and ultimately threaten international legal commitments to State sovereignty.69 But Stamatopoulou also points to the “delicate and fragile universality concept that has been painstakingly woven” into international human rights law “over the last five decades.”70 Discussions of culture threaten to unleash relativist critiques of universalism, which paint commitments to international rights as disguised forms of moral imperialism. Instead of building a case for international minority rights from claims about the moral significance of cultural interests—claims that might trigger relativist backlash—legal scholars retreat to more formal justifications of international cultural rights that rest on the fact that they are entrenched in treaties to which States are party. State consent, not contested claims about the universal significance of cultural identity, thus becomes the basis of international legal obligations to respect, protect, and promote cultural rights.

The lack of attention shown to minority rights by international legal scholars is especially striking given that protection of cultural practices—at least those imbued with religious significance—has formed part of the international legal order since its very inception. The two peace treaties of Osnabrück and Münster of 1648, known collectively as the Treaty of Westphalia, ended both the Thirty Years’ War in the Holy Roman Empire and the Eighty Years’ War between Spain and the Republic of the Seven United Netherlands. Participants included the Holy Roman Emperor, Ferdinand III, and the Kingdoms of France, Spain, and Sweden, the Netherlands, and their respective allies among the princes and the republican imperial States of the Holy Roman Empire. Embracing the concept of State sovereignty perhaps for the first time in international politics by affirming the political independence and coordinating the territorial claims of its participants, the Treaty of Westphalia is also known for its guarantees of religious freedom for minority communities. While it recognized the sovereign right of princes to determine the religion of their own States, it also guaranteed to minority communities the right to practice their faith in public and private realms. The Treaty of Westphalia underscores the deep historical foundation of an international legal order organized around the twin principles of State sovereignty and legal protection of minority cultures.71 It also suggests, however, that sovereign statehood and political demands for cultural protection are mutually constitutive. What the Treaty of Westphalia illustrates is the possibility that sovereignty and minority protection depend on each other for their legal existence.72

Efforts by the major powers to address some of the consequences of the dramatic redistribution of sovereign power at the end of the First World War also display this intimate interdependence of sovereignty and minority protection. Their efforts generated an additional web of multilateral and bilateral treaties, monitored by the League of Nations, which provided protection to populations displaced or adversely affected by the war and its distributional consequences. Although protection was tailored to particular circumstances, there were common features. The relevant instruments contained stipulations regarding the acquisition of the nationality of the newly created or enlarged State, the right to equal treatment, rights against nondiscrimination, and the protection of ethnic, religious, or linguistic identity, including the right of minorities to officially use their mother tongue, to have their own schools, and to practice their religion. The League of Nations assumed the authority to agree to changes to these provisions and the power to intervene in the event of an infraction, taking such action as was appropriate to each case. In addition, the Permanent Court of International Justice, the League’s judicial body, was vested with compulsory jurisdiction to resolve certain cases involving disputes between minorities and the States in which they were located.73

This system of minority protection was not a universal one; it governed only certain States and not others within Europe and surrounding areas. States defeated in the war, with the exception of Germany, had been compelled to agree to special minority provisions. New States, as well as those reconstituted by the inclusion of additional territory and a minority population—with the exception of Belgium, Denmark, France, and Italy—were required to sign separate treaties providing for minority protection. It also governed some minorities and not others within particular States. The Treaty of Lausanne, for example, required Turkey to respect minority rights of non-Muslim minority communities in its territory, a provision that Turkey interpreted as not requiring it to recognize any minority rights of its Kurdish population.74 It also required Greece to recognize the rights of its Muslim population, a provision that Greece interpreted as not requiring it to recognize any minority rights protecting Turkish national interests, as opposed to Muslim religious interests.75 Although the Assembly of the League of Nations adopted a resolution calling on all member States to observe the standards embodied in the minority treaties, it fell on deaf ears.76 Majoritarian resentment led States subject to minority treaties to ignore their provisions. The system’s shortcomings were but one of the many complex variables that led to the demise of the League of Nations and the onset of the Second World War.

But to portray the interwar system of minority protection as an institutional failure obscures how the reasons for its establishment point the way to an alternative conception of international minority rights, one that seeks to locate their international legal significance less in universal elements of human identity and more in the structure and operation of the international legal order itself. The interwar system of minority protection was established in direct response to the extensive redistribution of sovereign power that occurred immediately after World War I, and sought to mitigate some of its adverse distributional consequences. Regardless of its institutional shortcomings, the interwar minority protection system suggests a different normative logic to the legitimacy of minority rights in international human rights law. On this alternative conception, minority rights monitor the justice of the distribution of sovereign power that international law performs to bring legal order to global politics.

To see why this is so, it is necessary to stand back from legal detail and grasp the nature of sovereign power in international law. As detailed in Chapter 2, by legally validating some claims of sovereign power and refusing to validate others, international law organizes global politics into a legal order in which certain collectivities possess legal authority to rule people and territory. International legal rules determine which collectivities are entitled to exercise sovereign authority and over which territory and people such authority operates. In doing so, international law effectively performs an ongoing distribution of sovereignty among certain collectivities throughout the world.

Treaties, like the Treaty of Lausanne of 1923, possess the capacity to modify the distribution of sovereign power by transferring sovereignty over territory and people from one sovereign actor to another. In so doing, they create majorities and minorities, such as those created and validated by the Treaty of Lausanne in Greece and Turkey. Minorities exist in relation to majorities, and majorities exist because international law distributes sovereign power over territory and people to certain collectivities and not others.77 In Jennifer Jackson Preece’s words, minority rights mitigate the consequences of “those moments when the spatial framework of the states system is modified and new anomalies between the pattern of human communities and international boundaries—insiders and outsiders—are created.”78 Comprehending minority rights claims in distributive terms, that is, in terms of the role they can play in monitoring the justice of the distribution of sovereign authority, reveals that their normative status rests not on whether they protect universal human values but whether they promote a just distribution of sovereign authority in international law by addressing “new anomalies” that arise upon sovereignty’s redistribution. Seen in this light, minority rights serve as instruments to mitigate injustices associated with the kinds of recalibrations of sovereign power exemplified by the Treaty of Lausanne that international law treats as possessing international legal force.

This approach validates the extension of different forms of minority protection to different minorities by clarifying why the scope of protection might vary depending on the minority in question. Article 27 of the International Covenant on Civil and Political Rights, for example, has been characterized by Will Kymlicka as a “universal and portable cultural right that applies to all individuals, even migrants and visitors.”79 The contrast of this form of minority protection with the interwar system—which extended to some minorities and not others, some States and not others, and only to Europe and some of its immediate neighbors—could not be more striking. One should not overstate the universalization of minority protection. Article 27 rights vest only in individuals who belong to a minority, and only membership in ethnic, religious, and linguistic minorities counts for the purposes of its protection. But one should not understate it either. Article 27 takes minority protection global. Minority protection is no longer tied to a particular region, history, or territory. The only remaining contingency is minority membership itself.

Kymlicka accordingly argues that this renders article 27 a “generic right,” one that “precludes claims that flow from the facts of historic settlement or territorial concentration.”80 But what prevents article 27 from differentiating between and among minorities on the basis of historical and geographical contingencies is not that it is inherently generic. It is instead the compulsion to interpret article 27 in universal terms, as protecting essential features of our common humanity and not protecting contingent features of our diverse identities. In contrast, if the structure and operation of international law underpins minority protection, then such protection can and should take into account the fact that the structure and operation of international law affects different minorities differently, and thus can and should be tailored to speak to their different circumstances.81

This justification focuses the normative spotlight not on the legitimacy of minority rights but on the legitimacy of the boundaries of the broader political community in which—and against which—such rights are asserted. It reveals that the relevant normative question relates to the legitimacy of the assertion of State sovereignty over people who possess little affiliation to the broader political community in which they find themselves. Whether minority rights, from this perspective, merit international legal protection turns on the legitimacy of the boundaries of the political community of which the State is a formal manifestation. To what extent did the minority community in question participate in the establishment of the majority political community in which it finds itself? What modes of acquisition of territorial authority—discovery, conquest, settlement, adverse possession—are consistent with ideals associated with a just international legal order? Did the minority community accede to the norms by which sovereignty vested in its parent State? Were the preexisting entitlements of the minority community respected in the process by which the State assumed sovereign authority over its members?

Focusing on injustices produced by the structure and operation of the international legal order as opposed to abstract conceptions of universal right thus yields a more refined approach to minority protection. The standard universal account of the field fails to address the deep diversity of claims by minority communities that they are entitled to a certain measure of autonomy or protection from assimilative tendencies of the broader political community in which they are located.82 Some of these communities, like indigenous peoples in the Americas and elsewhere, claim ancestral relations to territories that long predate the establishment of States in which they find themselves. Some share an ethnic kinship with a State other than the one in which they are located. Some simply share common cultural traditions that they regard as defining features of their collective identities. Some define themselves in terms of religious identities not shared by the majority of members of the political community in which they are located. The standard account of the field forces us to inquire into what all of diverse claims might share, and then determine whether this feature or set of features possesses universal value and therefore merits international protection.83

The account offered here, in contrast, facilitates differentiation among minority claims by locating their international legal significance in relation to the legitimacy of the sovereign power that they challenge, which in turn rests on the way that international law participates in the formation of minorities by distributing and redistributing sovereign power among States. National minority rights claims speak to different distributive injustices caused by how international law organized and continues to organize global politics into a legal order. Claims based on religious and cultural difference challenge the limits of sovereign power more than its sources. International indigenous rights speak to the distributional consequences of an international legal validation of morally suspect colonization projects. Instead of seeking commonalities among minorities from the vast diversity of their religious, cultural, linguistic, and national identities, this alternative approach distinguishes among the myriad claims for minority protection vying for international legal recognition—by specifying their legal relevance in terms that relate to the structure and operation of international law. Differentiation along these lines does not resolve the contentious ethical, political, and legal issues associated with international minority rights. But it clarifies why some minorities and not others might merit international legal protection.
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INTERNATIONAL INDIGENOUS RECOGNITION

AT THE HEIGHT of the Second World War, Hans Kelsen, a leading proponent of the view that there exists a sharp distinction between politics and law, published an essay entitled Recognition in International Law: Theoretical Observations.1 What Kelsen meant by “recognition” was the recognition of a State in international law. In classic Kelsenian fashion, he argued that “the term ‘recognition’ may be said to be comprised of two quite distinct acts: a political act and a legal act.”2 Political recognition, such as the establishment of diplomatic relations, means that the recognizing State is willing to enter into a political relationship with the recognized community. But this willingness, even if reciprocal, does not turn the community in question into a State in international law. In contrast, legal recognition is constitutive of statehood. It is a legal conclusion—Kelsen calls it “the establishment of a fact”3—that a community meets international legal requirements of statehood. According to Kelsen, “by the legal act of recognition the recognized community is brought into legal existence in relation to the recognizing state, and thereby international law becomes applicable to the relations between these states.”4

Contemporary accounts of recognition in international law treat recognition in declaratory terms, as an act by one State that affirms the legal existence of another State.5 On a declaratory account, whether a State exists in international law does not turn on whether other States recognize it as a State; instead, it turns on whether it possesses the objective attributes of a State. Despite their differences, what declaratory and constitutive accounts of recognition share is the insight, eloquently articulated by Kelsen in 1941, that international law confers legal validity on a claim of sovereignty if it manifests properties that international law stipulates as conditions of acquiring statehood.

This insight assumes renewed relevance in light of the fact that international law increasingly structures and regulates relations between States and non-State actors. Numerous international legal instruments assume that individuals belong to certain communities of value. In some circumstances, communities themselves exist in international law—not as States but as international legal actors in their own right.6 In Kelsenian terms, what criteria does international law provide to determine the legal existence of a community that is legally distinct from the State in which it is located?

This chapter addresses this question in the context of the evolving status of indigenous peoples in international law. International law historically did not recognize indigenous peoples as sovereign legal actors, but international instruments now vest rights in indigenous peoples and establish indigenous peoples as international legal actors to whom States and other international legal actors owe legal duties and obligations. These developments began between the First and Second World Wars, when the International Labour Organization began to supervise indigenous working conditions in colonies. They continued after the Second World War with ILO Conventions 107 and 169, which vested rights in indigenous populations located in States party to their terms.

More recently, the U.N. General Assembly enacted the Declaration on the Rights of Indigenous Peoples,7 which declares that indigenous peoples possess a wide array of rights, including the right of self-determination. It affirms the international legal existence of indigenous peoples by recognizing them as legal subjects, and it renders international law applicable to their relations with States. Some of these international instruments, such as conventions adopted by the International Labour Organization legally bind States party to their terms. Others, like the U.N. Declaration do not, strictly speaking, legally bind international legal actors, but they nonetheless have diffuse legal consequences for the development of both international and domestic law.8

If recognition may be said to be “comprised of two quite distinct acts: a political act and a legal act,”9 what legal act of recognition brings indigenous peoples into existence in international law? What criteria does international law provide to determine the international legal existence of indigenous peoples? Some international legal instruments provide guidance on what constitutes an indigenous population or people, but they are not explicit about what constitutes its international legal status. Others, such as the U.N. Declaration on the Rights of Indigenous Peoples, specify no criteria for determining whether a community constitutes an indigenous people in international law. In this chapter, I argue that questions about indigenous recognition in international law ought to be approached in light of the nature and purpose of international indigenous rights. Indigenous rights in international law mitigate some of the adverse consequences of how the international legal order continues to validate what were morally suspect colonization projects by imperial powers. Indigenous peoples in international law are communities that manifest historical continuity with societies that occupied and governed territories prior to European contact and colonization. They are located in States whose claims of sovereign power possess legal validity because of an international legal refusal to recognize these peoples and their ancestors as sovereign actors. What constitutes indigenous peoples as international legal actors, in other words, is the structure and operation of international law itself.

This way of understanding the status of indigenous peoples in international law explains why they possess human rights that international law does not extend to other minorities. International indigenous rights speak to adverse consequences of the structure and operation of international law that are relatively distinct from those with which international minority rights engage. Whereas minority rights speak to the fact that the deployment of sovereignty as a legal entitlement to structure global politics produces minority communities in States and authorizes States to act in ways harmful to those communities, indigenous rights in international law recognize differences, partly denied and partly produced by the international distribution of territorial sovereignty initiated by colonization, that exist between indigenous and nonindigenous peoples. The morally suspect foundations of the sovereign power that a State exercises over indigenous peoples residing on its territory are why indigenous rights merit recognition on the international legal register.

This chapter develops these claims by engaging with several issues raised by indigenous recognition in international law. What legal conclusions did international law draw from the “political fact” of indigenous peoples in the past? What is the relationship between legal recognition of States and legal recognition of indigenous peoples? What are the legal forms of indigenous recognition, and what ends do they serve in international law? What role does indigenous legal recognition play in the structure and operation of the international legal order? The chapter first heuristically locates Kelsen’s description of the role of recognition in a broader account of international legal rules and principles governing the acquisition and distribution of sovereign authority, and recounts how international law validated claims of sovereign power over indigenous peoples and their territories. It then describes developments in the International Labour Organization that led to the gradual emergence of indigenous populations as legal actors in international law. It also addresses developments in the United Nations, culminating in the recent adoption of the U.N. Declaration on the Rights of Indigenous Peoples. Finally, it offers some theoretical observations on the legal requirements of indigenous recognition in international law, the relation between legal recognition of States and legal recognition of indigenous peoples, and the nature and purpose of international indigenous rights.

INDIGENOUS TERRITORIES AND THE ACQUISITION OF SOVEREIGNTY

When Kelsen wrote that, “by the legal act of recognition the recognized community is brought into legal existence,” what he meant by “legal existence” is international legal recognition.10 That is, the recognized community acquires international legal status as a legal actor vested with sovereign authority over its territory and population. It does so by manifesting attributes that international law requires of States as legal subjects. This is not to say that the community possesses no legal existence before or in the absence of international legal recognition. A community could possess a legal existence by virtue of its own legal system. It could also possess legal status by virtue of the domestic law of the State in which it is located. What Kelsen had in mind was legal status in international law. The legal act of recognition of a community as a State brings that community into international legal existence as a State. It possesses legal rights not simply by virtue of its own laws or the laws of the State in which it is located. It is no longer “located” within a State. It becomes a State unto itself in international law, a subject of international law, governed by international law itself, with its own juridical location in the international legal order.

Kelsen was aware of the objection that, given it is States themselves who are in the business of recognizing the existence of other States, who has sovereignty and who does not in international law looks suspiciously more political than legal. His response was that international law provides the criteria by which a State can be said to exist and empowers States to decide whether these criteria are met. It does not empower States to determine the criteria themselves. For Kelsen, “a community which is to be regarded as a state in an international law sense” must be “constituted by a coercive, relatively centralized legal order;” it must manifest “a power or authority capable of enforcing the enduring obedience of the individuals living within a certain territory;” and it must be “be independent, i.e., it must not be under the legal control of another community, equally qualified as a state.”11 When States establish that “a certain community fulfills these required conditions” of statehood, they perform “the legal act of recognition.”12

Kelsen enlisted States as legal authorities empowered to ascertain whether a community possesses the attributes of statehood because, for Kelsen, facts become law when they are held as such by a competent legal authority in a legally prescribed procedure.13 The value of Kelsen’s contribution lies not in which authority he regarded as performing legal recognition—a view rightly discounted by contemporary accounts of recognition that emphasize that the existence of a State as a subject of international law is not dependent on recognition by other States.14 It lies instead in the insight that the legal existence of a State is a conclusion that the community in question possesses the attributes that international law requires of States as legal subjects.15

Although Kelsen did not use the term, what a community acquires when it is “brought into” international legal existence as a State is international legal authority to exercise sovereign power over persons and territory. International law distinguishes between legal and illegal claims of sovereign power made by communities seeking international legal status as States. Kelsen’s characterization of how a political community becomes a State in the eyes of international law sheds light on the nature of the field itself. By legally validating some claims of sovereign power and refusing to validate others, international law organizes global politics into a legal order in which certain collectivities possess legal authority to rule people and territory. It conceptualizes certain claims of political power as legally valid claims of sovereign authority, legally entitling those entities—States—to govern people and territory.

International law began to validate claims of sovereign power, and thereby began to constitute global politics into a legal order, when European States launched ambitious plans of imperial expansion and began to establish overseas colonies. Each colonizing power viewed itself and others as entitled to claim sovereignty to territory if it could establish a valid claim according to doctrines that governed European imperial practice at the time. Some of these doctrines, such as cession, were antecedents of contemporary international legal principles that regulate the acquisition of sovereignty, but others, such as the doctrines of discovery and conquest, no longer form part of contemporary international law.16

According to the doctrine of discovery, sovereignty could be acquired by an imperial power over unoccupied territory by discovery. If the territory in question was occupied, then conquest or cession was necessary to transfer sovereign power from its inhabitants to an imperial power. However, European claims of sovereign authority over indigenous peoples and territory came to be understood as grounded in a legal fiction that indigenous territory was unoccupied, or terra nullius, for the purposes of acquiring sovereign power. In Kelsenian terms, the political fact of indigenous peoples possessed no international legal consequences. The doctrine of terra nullius represented the legal conclusion that indigenous peoples possessed no international legal existence. International law deemed their lands to be vacant, and neither conquest nor cession was necessary to acquire the sovereign power to rule indigenous people and territory.

International law deemed indigenous territory to be terra nullius because European powers viewed indigenous peoples as insufficiently similar to themselves. In Kelsenian terms, indigenous peoples did not meet the criteria by which a State can be said to exist—criteria which, at the time, emphasized civilization and religion. European powers viewed indigenous peoples to be insufficiently Christian or civilized to merit recognizing them as sovereign powers.17 In the caustic words of Chief Justice John Marshall of the United States Supreme Court, “the character and religion of [North America’s] inhabitants afforded an apology for considering them a people over whom the superior genius of Europe might claim an ascendancy. The potentates of the old world found no difficulty in convincing themselves that they made ample compensation to the new, by bestowing on them civilization and Christianity, in exchange for unlimited independence.”18

Imperial powers did not always treat indigenous peoples and territory in this way. Early colonial encounters yielded treaties between indigenous peoples and imperial powers in many parts of the world, which continue to structure legal relations between indigenous peoples and States in which they are located. Throughout most of the period of imperial expansion and colonization, however, these treaties did not possess international legal force. International law stipulates that only an agreement between “two independent powers” constitutes a treaty binding on the parties to its terms.19 The possibility that treaties between imperial powers and indigenous peoples might nonetheless affect the international legal validity of imperial claims of sovereign authority over indigenous peoples and territory was eclipsed in any event by the emergence of the international legal fiction that indigenous territory constituted terra nullius. Regardless of whether imperial powers had entered into treaties with indigenous populations, international law began to validate imperial claims of sovereign power over indigenous peoples and territories on the basis that indigenous peoples were insufficiently civilized to merit legal recognition as sovereign legal actors.

This mode of validating imperial claims of sovereign power achieved greatest prominence in international legal circles at the turn of the twentieth century,20 and its acceptance operated to legitimate international law’s distribution of sovereign power retrospectively. It has since been repudiated as a justifiable basis for the assertion of sovereign power over indigenous peoples and their lands.21 But its effect was to exclude indigenous peoples from international law’s distribution of sovereignty and include them under imperial sovereign power. This process of indigenous exclusion and inclusion vested States with international legal authority for the colonizing projects that they began centuries earlier. The adverse consequences of these projects, which included genocide, forced relocation, and territorial dispossession, are well known and need not be cataloged here. Nor is it necessary to turn a blind eye to the many potential benefits of an international legal order that treats sovereignty as a legal entitlement that it distributes among collectivities it recognizes as States. The important point is that this process of sovereign exclusion and inclusion was not a one-shot affair, occurring sometime in the distant past when international law accepted the proposition that indigenous territory constituted terra nullius. It is an ongoing process of exclusion and inclusion to the extent that it continues to subsume indigenous populations under the sovereign power of States not of their making.

That the international legal order continues to exclude indigenous peoples from its distribution of sovereign power is underscored by the role and function of the right of self-determination in international law. Although the right of self-determination extended legal validity to claims of sovereign independence by colonized populations, it only validated such claims made in relation to territories geographically separate from a colonizing power. Claims made in relation to part of the territory of a sovereign State violated international legal commitments to the “territorial integrity” of that State.22 In 1970, the U.N. General Assembly eliminated any doubt that decolonization threatened the territorial integrity of a State by declaring that the territory of a colony has “a status separate and distinct from the territory of the state administering it.”23 Known as the “blue water doctrine” because of its implication that the right to sovereign independence vests only in colonized populations separated by water from their parent colonial State, this geographical condition prevented indigenous peoples located in sovereign States from acquiring sovereign independence. International law not only excluded indigenous peoples from the international distribution of sovereignty and included them under the sovereign power of States not of their making, but it also restricted the legal capacity to acquire sovereign independence by right to populations not located in sovereign States.

INDIGENOUS RECOGNITION AND THE INTERNATIONAL LABOR ORGANIZATION

Although international law excludes indigenous peoples from its distribution of sovereign authority and renders them subject to the sovereign power of the States in which they live, international law also purports to protect indigenous peoples from the exercise of sovereign authority. Contemporary international legal protection of indigenous populations formally emerged at the first Berlin Conference on Africa, initiated by France and Germany in an effort to stem mounting tensions over competing imperial claims of sovereignty to various regions of Africa. At the Conference, imperial powers divided up Africa for the purposes of establishing and maintaining colonial territories, and mutually recognized their claims of sovereign power to large swathes of the continent. Conference participants also undertook to “watch over the preservation of the native tribes, and to care for the improvement of the conditions of their moral and material well-being.”24 As a result of the Berlin Conference, what was a justification for excluding indigenous peoples from the distribution of sovereign power—their perceived lack of civilization—began to also form the basis of an international legal duty borne by imperial powers to exercise their sovereign authority in ways that improve moral and material conditions in colonies under their control.25

This duty of protection was subsequently embodied in the Covenant of the League of Nations. Members of the League undertook “to secure just treatment of the native inhabitants of territories under their control.”26 It also received limited institutional form in the League’s mandates system, which applied to territories that had been annexed or colonized by Germany and the Ottoman Empire before World War I. The League’s Covenant declared that these territories, “inhabited by peoples not yet able to stand by themselves under the strenuous conditions of the modern world,” were to be administered by “mandatories”—sovereign States—whose administration in turn was supervised by the League Council and the Permanent Mandates Commission.27 Mandates were grouped into three categories depending on the degree of their “development,” which determined the extent to which they enjoyed political autonomy from their mandatory powers.28 Mandatories were responsible for the “tutelage” of peoples inhabiting mandates in accordance with “the principle that the well-being and development of such peoples form a sacred trust of civilization.”29

International indigenous protection during this period, however, received the most attention from the International Labour Organization. Soon after its inception in 1919, the ILO sought to extend its supervisory authority to working conditions in colonies. This initiative was met with widespread opposition from imperial powers, despite their pledge to “secure just treatment of the native inhabitants of territories under their control.”30 The Constitution of the ILO specified that member States undertake to apply ILO Conventions to which they are party “to the non-metropolitan territories for whose international relations they are responsible, including any trust territories for which they are the administering authority.”31 The Constitution, however, goes on to relieve member States of this obligation “where the subject-matter of the Convention is within the self-governing powers of the territory or the Convention is inapplicable owing to the local conditions or subject to such modifications as may be necessary to adapt the Convention to local conditions.”32 Imperial powers quickly relied on these exceptions to avoid ILO scrutiny of working conditions in their colonies and in territories under their trusteeship. The ILO responded by undertaking studies in 1921 on the working conditions in colonies and dependent territories, establishing a Committee of Experts on Native Labour to formulate labor standards for workers in these regions in 1926, and enshrining these standards in seven Conventions that came into force between 1930 and 1955.33

Unlike other ILO Conventions during this period that called for robust domestic protection of international labor rights, the seven interwar Conventions aimed at indigenous workers set out relatively weak labor standards for the protection of workers in colonies and dependent territories. They included obligations to phase out the use of forced labor; regulations governing the recruitment of workers that sought to minimize the impact of the demand for labor on the political and social organization of the population; requirements that employers enter into written contracts with employees and bear certain costs associated with relocation and transportation of workers; obligations to phase out, “progressively and as soon as possible,” penal sanctions for breach of contract; provisions specifying the maximum length or term of employment contracts; and regulations governing the use of migrant workers.34 Meager as they were, the actual impact of these Conventions on colonial working conditions was negligible. Only one colonial power, Great Britain, ratified all of them before World War II, and other colonial powers either failed to ratify any or ratified only a few after significant delay.35

Who constituted indigenous workers for the purposes of these interwar Conventions had little to do with the fact that their ancestors inhabited territory prior to colonization and imperial expansion. Each Convention defined an indigenous worker as “a worker belonging to or assimilated to the indigenous population of a non-metropolitan territory” or “dependent territory.”36 Indigenous status was conditional on the legal nature of the jurisdiction in which the population in question was located. International indigenous protection between the two World Wars extended to “populations living under a legal status of dependency in conditions of formal colonialism.”37 It did not extend to indigenous populations living in independent States. In the words of Luis Rodríguez-Piñero, “the category of ‘indigenous’ served as a device for the regulation of the relations between the colonizer and the colonized.”38

The distinctly colonial conception of indigenous rights that informed international legal protection under the auspices of the ILO in the inter-war period shifted dramatically after World War II. In 1957, the ILO adopted the Indigenous and Tribal Populations Convention (No. 107).39 Convention 107 was the culmination of a series of initiatives within the ILO begun shortly after the end of the War that sought to expand and deepen its policies with respect to indigenous populations.40 Convention 107 defines two “tribal and semi-tribal” populations that benefit from its protection. The first are comprised of people “whose social and economic conditions are at a less advanced stage” than those enjoyed by “the other sections of the national community and whose status is regulated wholly or partially by their own customs and traditions or by special laws.”41 By including this category, Convention 107 extended its protection to socially and economically disadvantaged populations that were “segregated culturally or legally from national society, whether or not this had arisen from the historical circumstances of colonization.”42 The second category of tribal populations are those comprised of people “who are regarded as indigenous on account of their descent from the populations which inhabited the country, or a geographical region to which the country belongs, at the time of conquest or colonisation.”43 Such people must “live more in conformity with the social, economic and cultural institutions of that time than with the institutions of the nation to which they belong.”44 This second category conceptualized an indigenous population as a particular type of tribal population, distinguished by its ancestral connection to conquest or colonization. In other words, all indigenous populations are tribal populations, but not all tribal populations are indigenous populations.45 What makes a tribal population indigenous, according to Convention 107, is a history of conquest or colonization.

Not only did Convention 107 conceptualize an indigenous population as a tribal population with a history of conquest or colonization, but it also dramatically reconceived indigenous populations as populations located in “independent countries.”46 Before Convention 107, only members of indigenous populations in colonies possessed international indigenous rights. The ILO interwar Conventions provided protection to colonial populations because the jurisdictions in which they were located did not constitute sovereign States and instead fell under the sovereign authority of foreign colonizing powers. After Convention 107, indigenous populations were no longer coextensive with colonial populations. Only people who live in independent States, who “live more in conformity with the social, economic and cultural institutions of that time than with the institutions of the nation to which they belong,”47 and whose ancestors experienced colonization or conquest, possess international indigenous rights. Convention 107 reoriented the focus of international legal scrutiny of the conditions confronting indigenous peoples from the formal colonial context to those confronting indigenous peoples in independent States.

Convention 107’s dramatic reconceptualization of an indigenous population in international law occurred against the backdrop of fundamental changes in international legal relations between colonies and imperial powers. After World War II, the League of Nations’ mandate system was replaced by the U.N. Trusteeship Council, which was empowered to oversee the eventual decolonization of dependent territories that were under mandatory supervision prior to the War.48 The Trusteeship Council did not possess supervisory authority over colonial territories outside the trusteeship system, but the U.N. Charter did establish the principle that member States were to administer such territories in conformity with the best interests of their inhabitants.49 As described in more detail in the next chapter, colonial populations both inside and outside of the trusteeship system became entitled to exercise their right of self-determination to achieve sovereign independence. Reframing indigenous populations in international law as collectivities in independent States as opposed to collectivities in colonies thus resulted in two regimes of international legal protection. The first, governing colonized populations, entitled such populations to acquire sovereign independence as of right. The second, governing indigenous populations, only entitled such populations to protection internal to and compatible with the sovereign authority of the State in which they were located.50

Within this framework, Convention 107 significantly expanded the scope of international legal protection of indigenous populations beyond what existed in the interwar period. While interwar protection represented efforts by the ILO to assert its jurisdiction to working conditions in colonies and dependent territories, Convention 107 had a very different orientation. Although it expressed concern about conditions of employment and required States to prevent various forms of discrimination in the context of work,51 its scope was much more ambitious than labor market regulation. Grounded in universal claims that “all human beings have the right to pursue both their material well-being and their spiritual development in conditions of freedom and dignity,”52 Convention 107 also reached much deeper into the social, economic, and political life of indigenous peoples. It enshrined a right of indigenous “ownership” of traditional territories,53 it called for the recognition of indigenous legal and cultural traditions,54 and it required governments to provide indigenous populations with social security, adequate health services, and educational opportunities,55 and to respect indigenous customs, institutions, languages, and cultural differences.56

Four features of Convention 107, however, constrained these provisions. First, the rights and obligations enshrined in Convention 107 allowed for exceptions, limitations, and qualifications. As a result, member States had extensive flexibility in meeting its terms. For example, indigenous populations are allowed to retain their own customs and institutions, but only to the extent that they “are not incompatible with the national legal system.”57 Indigenous rights of ownership of land are to be respected “within the framework of national laws and regulations.”58 Special measures are to be enacted to ensure the effective protection of conditions of employment—again “within the framework of national laws and regulations.”59 Social security and educational opportunities are to be extended “where practicable.”60 The Convention stipulated more generally that the nature and scope of the measures to be taken to give effect to its terms “shall be determined in a flexible manner, having regard to the conditions characteristic of each country.”61

Second, Convention 107 cast indigenous protection primarily in terms of nondiscrimination. Although some of its measures required States to provide indigenous populations with a measure of territorial and political autonomy from the broader population, its primary thrust was the elimination of discrimination against members of indigenous populations. It referred to the social, economic, and cultural circumstances of indigenous populations as hindering them “from benefiting fully from the rights and advantages enjoyed by other elements of the population” and “from sharing fully in the progress of the national community” of which they are a part.62 It called for “national agrarian programmes” to secure “treatment equivalent to that accorded to other sections of the national community” with respect to the provision of land and means required to promote development.63 It required all member States to “do everything possible to prevent all discrimination between workers belonging to the populations concerned and other workers.”64 It proscribed forced labor, “except in cases prescribed by law for all citizens.”65 It required measures to ensure that indigenous people “have the same opportunity to acquire education at all levels on an equal footing with the rest of the national community.”66These and other provisions suggest that Convention 107 was meant more to address discrimination between indigenous and nonindigenous people within independent States than to secure a modicum of indigenous autonomy from independent States.

Third, Convention 107 housed both forms of indigenous protection—anti-discrimination and autonomy—in an overarching objective of “integration.” The measures it demands of government were to protect indigenous people in “their progressive integration into the life of their respective countries.”67 Integration is to occur based on respect for “the cultural and religious values” of indigenous people, in recognition of “the danger of disrupting the value and institutions” of indigenous populations without replacing them with “appropriate” and acceptable “substitutes”.68 In this respect, the Convention distinguishes between integration and assimilation, stipulating that integration is not to occur by “force or coercion” or by means of “measures tending towards the artificial assimilation” of indigenous people.69 Beyond these provisions, the text offers little insight into the meaning of integration. But the concept of integration during this period possessed broader currency in anthropology and the social sciences, as well as in the ILO itself. The terms of Convention 107 were consistent with a conception of integration as an enlightened process of cultural adjustment designed to foster economic and social development in ways that reinforce the legitimacy and effectiveness of the national institutions of a State.70

Fourth, Convention 107 comprehends international indigenous protection in temporal and transitional terms. It conceives of tribal, semi-tribal, and indigenous populations as communities that, because of social and economic conditions, cultural differences, distinctive legal identities, and historical circumstances, have yet to become integrated into the life of their respective countries. International indigenous protection, on this view, enables or facilitates a transition from non-integration to integration. For example, the Convention defines the term “semi-tribal” as including “groups and persons who, although they are in the process of losing their tribal characteristics, are not yet integrated into the national community.”71 Measures that provide indigenous protection are not to be “used as a means of creating or prolonging a state of segregation” and “will be continued only so long as there is need for special protection and only to the extent that such protection is necessary.”72 Such measures should also include “policies aimed at mitigating the difficulties experienced by these populations in adjusting themselves to new conditions of life and work.”73 They should protect indigenous institutions, persons, property, and labor “so long as the social, economic and cultural conditions of the populations concerned prevent them from enjoying the benefits of the general laws of the country to which they belong.”74

In 1989, the ILO adopted a revision of Convention 107, entitled the Indigenous and Tribal Peoples Convention No. 169.75 Convention 169, in the words of James Anaya, “is a central feature of international law’s contemporary treatment of indigenous peoples’ demands.”76 Much of its prominence is due to the degree to which it departs from the orientation and commitments of Convention 107.77 Absent from Convention 169 is any reference to “integration” as an objective of international indigenous protection. Also absent is any intimation that the rights and obligations it enshrines are temporary measures whose significance wanes as the social, economic, and political conditions of indigenous people improve over time. Some of the rights and obligations contained in Convention 107 are reiterated in Convention 169, but they are worded more strongly and contain fewer and narrower exceptions, limitations, and qualifications. For example, whereas Convention 107 “allowed” indigenous populations to “retain their own customs and institutions where these are not incompatible with the national legal system,”78 Convention 169 declares that indigenous peoples “shall have the right to retain their own customs and institutions, where these are not incompatible with fundamental rights defined by the national legal system and with internationally recognized human rights.”79 It also recharacterizes indigenous rights as vesting in “indigenous peoples” in contrast to Convention 107’s emphasis on “members of indigenous populations.”80 It reiterates Convention 107’s affirmation of indigenous ownership and possession of traditional lands,81 but it does so in collective terms, as vesting in “peoples.” It also specifies that such lands “shall include the concept of territories, which covers the total environment of the areas which the peoples concerned occupy or otherwise use.”82

In addition, whereas Convention 107 conceived of indigenous protection primarily in terms of nondiscrimination, Convention 169 strikes a very different balance between nondiscrimination and autonomy. It does so by placing additional indigenous rights and State obligations on the international legal scale. It provides that indigenous peoples “shall have the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use.”83 It states that “the rights of the peoples concerned to the natural resources pertaining to their lands shall be specially safeguarded,” including the “right of these peoples to participate in the use, management and conservation of these resources.”84 It requires governments to consult with indigenous peoples “through appropriate procedures and in particular through their representative institutions, whenever consideration is being given to legislative or administrative measures which may affect them directly.”85 It also requires governments to “establish means for the full development of these peoples’ own institutions and initiatives, and in appropriate cases provide the resources necessary for this purpose.”86

Convention 169 also introduces the concept of “self-identification” to the field of international indigenous protection. It states that “self-identification as indigenous or tribal shall be regarded as a fundamental criterion for determining the groups to which the provisions of this Convention apply.”87 Self-identification as a criterion of application prevents States from claiming that the Convention does not apply to indigenous peoples within their midst because they have not been identified as such by State law or policy. If self-identification were the sole criterion of application, then the Convention would vest indigenous rights in all peoples claiming indigenous status located in States party to its terms. But self-identification is specified as “a fundamental criterion,” not a sole criterion, which suggests that there are additional international legal requirements of indigenous recognition in international law.88

Convention 169’s provisions addressing this question are similar, but not identical, to those contained in Convention 107. When specifying to whom it applies, Convention 169 refers to “peoples” and not to “populations.” It refers to “tribal peoples” but not to “semi-tribal” peoples. It no longer identifies such peoples in terms of “social and economic conditions” that are at “a less advanced stage” than other sections of the national community but instead in terms of social and economic conditions that “distinguish them” from other sections of the national community. Despite these differences, Convention 169 affirms what Convention 107 declared so strikingly thirty-two years earlier. International indigenous rights attach to peoples located in “independent countries.” Like Convention 107, it states that it applies to “tribal” and “indigenous” communities.89 But, for both Conventions, an indigenous community possesses international indigenous rights because of its historic connection to territory that now falls under the sovereign authority of an independent State. Like Convention 107, Convention 169 conditions international recognition of an indigenous community on international recognition of the sovereign status of the jurisdiction in which that community is located.

Convention 169 accordingly comprehends international indigenous protection as measures internal to and compatible with the sovereign authority of the State in which they are located. These internal measures are no longer to be designed to promote integration; they entitle indigenous peoples to differential treatment to protect their languages, cultures, and institutions. But they do assume that indigenous people belong to a broader political community and that they share common citizenship with its other members. And, despite the frequent reference to indigenous peoples, Convention 169 makes no reference to a right of self-determination, which, according to the International Covenant on Civil and Political Rights90 and the International Court of Justice,91 vests in all peoples. To foreclose the argument that its reference to “peoples” links an indigenous population to the right of self-determination, the Convention stipulates that “the use of the term ‘peoples’ … shall not be construed as having any implications as regards the rights which may attach to the term under international law.”92 Thus Convention 169 continues the trend, begun thirty-two years earlier by Convention 107, of enhancing international indigenous protection within existing States while shielding the international distribution of sovereign power among States from the redistributive potential of the right of self-determination.

INDIGENOUS RECOGNITION AND THE UNITED NATIONS

In contrast to the ILO, the United Nations turned its attention to international indigenous rights relatively recently. In 1971, the U.N. Sub-Commission on Prevention of Discrimination and Protection of Minorities commissioned a study on “discrimination against indigenous populations.”93 The resolution commissioning the study, Resolution 1589, echoed the philosophy of integration at the heart of ILO Convention 107. It noted that “indigenous populations often encounter racial prejudice and discrimination,” but it also noted that policies designed to protect indigenous cultures and identities “may, with the passage of time, become unnecessary or excessive and therefore may also become discriminatory in character.”94 It recommended that States review existing legislation providing indigenous protection to determine whether protective measures are discriminatory, and called on all States to take appropriate measures to eliminate discrimination against indigenous populations.95 Such measures should not promote either “segregation” or “assimilation;” instead, they should promote the “integration of indigenous populations in the national community.”96 “Integration,” according to Resolution 1589, is “the most appropriate means of eliminating discrimination against those populations.”97

The study authorized by Resolution 1589 took twelve years to complete. Informally named after its author, the Martínez Cobo Report provided a comprehensive analysis of the economic, social, cultural, political, and legal circumstances of indigenous peoples. It reviewed the merits and demerits of past and existing measures that States have introduced to protect indigenous populations in their midst, and it made extensive recommendations in relation to health, housing, education, languages, culture, land, and political, religious, and equality rights of indigenous peoples.

Three features of the Martínez Cobo Report stand out. First, it proposed distinguishing between indigenous and nonindigenous communities on the basis of historical continuity with pre-invasion and precolonial times. It offered a “working definition” of “indigenous communities, peoples and nations” as “those which, having a historical continuity with pre-invasion and pre-colonial societies that developed on their territories, consider themselves distinct from other sectors of the societies now prevailing in those territories, or parts of them.”98 Second, notwithstanding Resolution 1589’s commitment to integration, the Martínez Cobo Report rejected integration as an overarching objective of international indigenous protection. It noted “the widespread and open rejection by indigenous peoples of the concept of integration,”99 and argued that “self-determination, in its many forms, must be recognized as the basic precondition for the enjoyment by indigenous peoples of their fundamental rights and the determination of their own future.”100 Third, it recommended the adoption of a U.N. Declaration on indigenous rights as an interim step to the adoption of an international Convention on the topic.101

The Sub-Commission responded to the Martínez Cobo Report by establishing a Working Group on Indigenous Populations, which began work on a draft Declaration on the Rights of Indigenous Peoples in 1985. After extensive consultation and discussion in annual public meetings, the Working Group submitted a draft to the Sub-Commission eight years later.102 Another Working Group eventually produced a subsequent draft that met with the approval of the Human Rights Council in 2006. After some skirmishes, the Declaration on the Rights of Indigenous Peoples was adopted by the U.N. General Assembly in September 2007.103

True to the Report that recommended its adoption some twenty-four years earlier, the Declaration on the Rights of Indigenous Peoples enshrines the right of self-determination as its overarching normative commitment.104 In distinct contrast with Conventions 107 and 169, which were conspicuously silent on the subject, the Declaration declares that “indigenous peoples have the right of self-determination” and states that “by virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.”105 It also guarantees numerous, more concrete rights that effectively elaborate the content of indigenous self-determination.106 It enshrines rights of autonomy or self-government in matters relating to indigenous peoples’ internal affairs,107 including the right to maintain and develop their political, economic, and social systems or institutions108 and the right to maintain and develop their distinct political, economic, social, and cultural identities and characteristics as well as their legal systems and to participate fully, “if they so choose,” in the political, economic, social, and cultural life of the State.109 It calls on States to recognize, observe, and enforce treaties they have entered into with indigenous peoples.110

In addition, the Declaration enshrines the right of indigenous peoples to own, develop, control, and use the lands and territories that they have traditionally owned or otherwise occupied and used, including the right to restitution of lands confiscated, occupied, or otherwise taken without their free and informed consent, with the option of providing just and fair compensation wherever such return is not possible.111 It also guarantees indigenous peoples the right not to be subjected to genocide and the right not to be subjected to forced assimilation or destruction of their cultures, which it suggests includes any action that deprives them of their integrity as distinct peoples or their cultural values and identities, or dispossesses them of their lands, territories, or resources.112 Also enshrined in the Declaration are the right to observe, teach, and practice tribal spiritual and religious traditions;113 the right to maintain and protect historical sites, artifacts, and other manifestations of their cultures;114 the right to restitution of spiritual property taken without free and informed consent, including the right to repatriate Indian human remains;115 and the right to protection of sacred places and burial sites. In addition, it lists rights to belong to an indigenous nation,116 to maintain and use tribal languages and transmit their oral histories and traditions,117 to be educated in their language, and to control their own educational systems.118 It also vests extensive rights to human and genetic resources, seeds, medicines, and intellectual property.119

With its extensive catalog of indigenous rights and overarching commitment to indigenous self-determination, the Declaration reorients international indigenous protection from the relatively even balance between the principles of nondiscrimination and autonomy struck by Convention 169 to one weighted decidedly in favor of autonomy. It does contain provisions that require States to eliminate discriminatory measures that disadvantage indigenous peoples. It declares, for example, that “indigenous peoples have the right, without discrimination, to the improvement of their social and economic conditions.”120 It also calls for interpretation of its terms in accordance with “international human rights obligations” and “principles of justice, democracy, respect for human rights, equality, non-discrimination, good governance and good faith.”121 But the real counterweight to indigenous autonomy in the Declaration is not the principle of nondiscrimination; it is the territorial integrity of States. Reiterating the principle that validates the status quo distribution of sovereign power, the Declaration precludes an interpretation of its terms that would authorize or encourage “any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent States.”122

The Declaration thus holds fast to the existing distribution of sovereignty in international law and vests indigenous rights in indigenous peoples in light of its effects. It declares the existence of international indigenous rights, including the right of indigenous peoples to self-determination and, in so doing, comprehends indigenous peoples as international legal actors. But indigenous peoples as international legal actors do not occupy the same international legal plane as sovereign States. When a community is brought into international legal existence as a State, Kelsen reminds us, it becomes formally equal to all other States in terms of the legal nature and scope of its sovereign power. When indigenous communities are brought into international legal existence as indigenous peoples, they hold rights that ground obligations which attach primarily to the States where they live. The indigenous rights enshrined in the Declaration, like those in Conventions 107 and 169, presuppose complex and extensive relations between indigenous peoples and the States in which they are located.123 They do not entitle indigenous peoples to acquire sovereign power as of right. They do not vest sovereignty in indigenous peoples, as sovereignty is understood in international law. Instead, international indigenous rights vest in indigenous peoples because international law vests sovereignty in States.

THE PURPOSE OF INTERNATIONAL INDIGENOUS RIGHTS

Unlike Conventions 107 and 169, the U.N. Declaration on the Rights of Indigenous Peoples does not provide an explicit definition of “indigenous peoples.” Its silence on criteria for determining in whom it vests rights is to be contrasted with the proliferation of communities who, since the United Nation turned its attention to the subject in the 1970s, have politically constituted themselves as indigenous peoples and who participate in an increasingly influential international indigenous political movement.124 The deep cultural, geographic, and historical diversities of communities that identify themselves as indigenous peoples and that structure transnational indigenous politics partly explain why drafters of the U.N. Declaration on the Rights of Indigenous Peoples opted not to provide a definition.125 A definition, it was feared, would also result in the “dilution of the issue, thus harming the true beneficiaries of the rights of the declaration.”126 But the absence of a definition in the Declaration, combined with its extensive set of rights, creates strong incentives on communities to adopt indigenous political identities in order to benefit from its terms.127

Which communities should be recognized as indigenous peoples for the purposes of the Declaration? There are two common, not mutually exclusive, approaches to this question. The first is to rely on self-identification. A community that identifies itself as an indigenous people brings itself into legal existence as such in international law. Recall ILO Convention 169, which provides that “self-identification as indigenous or tribal shall be regarded as a fundamental criterion for determining the groups to which the provisions of this Convention apply.”128 An earlier draft of the Declaration specified that indigenous peoples “have the right to identify themselves as indigenous and the right to be recognized as such.”129 But States relied on this provision to propose a strict definition of indigenous peoples, which indigenous participants rejected as under-inclusive.130 As a result, all that remains of self-identification in the text of the Declaration is the right of indigenous peoples “to determine their own identity or membership in accordance with their customs and traditions.”131

Another approach is to rely on recognition by States that populations within their midst constitute indigenous peoples in international law. On this approach, States are responsible for determining the international legal existence of indigenous communities. During the drafting of the Declaration, for example, China called for not only the Declaration to contain a definition of indigenous peoples but also a requirement that indigenous peoples be recognized as such by the States in which they reside.132 Recall the distinction between constitutive and declaratory theories of recognition in international law.133 A constitutive theory holds that a State exists in international law when other States recognize it as such, whereas a declaratory theory stipulates that a State’s international legal existence is conditional on its possession of the objective attributes of a State. Treating States as responsible for the international legal existence of indigenous peoples transposes a constitutive account of State recognition to the context of indigenous recognition in international law. It calls on States to both define and apply criteria to determine the international legal existence of indigenous peoples. A community is not an indigenous people in international law until a State or group of States recognizes it as such.

Both of these approaches rely on sources other than international law to determine whether politically constituted indigenous communities possess international legal existence. The first approach relies on indigenous communities themselves; the second relies on States. Both fail to contemplate the possibility that international recognition of indigenous peoples, in Kelsen’s words, is “comprised on two quite distinct acts: a political act and a legal act.”134 While Kelsen remained influenced by a constitutive understanding of State recognition, he insisted that legal recognition requires international law itself to supply the criteria for determining the legal status of a collectivity. By surrendering the task of defining the criteria of international indigenous recognition to a domain beyond international law, these approaches—like those under Kelsen’s critical gaze—confuse international law with the political projects that it mediates.

It is one thing for international law to empower States or indigenous peoples to decide whether international legal requirements are met in any given case. This suggests that international law supplies the criteria of indigenous legal recognition and empowers specific legal actors to determine whether these criteria are met. It is another to hold that they possess the power to determine the nature of these requirements. This suggests that international law does not regulate international legal recognition at all—either because States determine the criteria by which indigenous peoples assume international legal existence or because indigenous peoples themselves determine their own international legal status. If there is a difference between international legal and political recognition, it lies in the capacity of international law itself to supply the criteria by which to determine the international legal existence of both States and indigenous peoples.135

Benedict Kingsbury offers a third approach, which is to resolve conceptual problems surrounding international legal recognition of indigenous peoples “in accordance with processes and criteria that vary among different societies and institutions.”136 To strive for a precise definition of “indigenous peoples” that will determine which collectivities possess international indigenous rights will do violence to “the fluidity and dynamism of social life.”137 The fact that indigenous peoples possess international legal status “holds great normative power” for many communities around the world.138 Determining whether particular communities possess such status and specifying the nature and scope of their rights, however, “can be resolved only through specific contextual decisions, often referring to detailed functional definitions, that are influenced by, and influence, the more general abstract global concept.”139 Kingsbury points out that indigenous populations in east, southeastern, and south Asian countries, and to a lesser extent African countries, have become active in international indigenous politics. States in which such populations are located challenge their status as indigenous peoples in international law on the basis that their historical experiences of colonization and conquest were radically different than those of indigenous populations in the Americas and elsewhere in the world.

Kingsbury is right to point out the risks of requiring a precise definition of indigenous peoples to sort the legal validity of the political claims of international indigenous status made by diverse communities around the world. It would be impossible to generate a definition “that is workable and not grossly under- or over-inclusive” or which “is likely to incorporate justifications and referents that make sense in some societies but not in others.”140 In place of an overarching definition, Kingsbury offers four factors as criteria for international legal recognition of indigenous peoples: self-identification as an indigenous population; an experience of severe disruption, dislocation or exploitation; a long connection to the region; and the wish to maintain a distinct identity.141 This approach enables “dynamic processes of negotiation, politics, legal analysis, institutional decision making and social interaction” to render the “concept” of indigenous peoples “germane to the enormous variety of local self-conceptions and political contexts to which its relevance is asserted.”142

It is difficult to contest that a community merits international legal attention when it has an abiding connection to the territory in which it resides, wishes to maintain its distinctive identity, and is experiencing severe disruption, dislocation or exploitation. What is needed is an explanation as to why international legal attention to these attributes and conditions should assume the legal form of indigenous rights as opposed to more generic human rights, such as minority rights and rights to cultural protection as well as those that protect civil, political, social, and economic interests. That the community identifies itself as an indigenous population does not provide a sufficient explanation of why international law should recognize it in these terms. Kingsbury’s approach, unless supplemented by an explanation of the normative significance of international indigenous rights, risks conflating different forms of international legal protection into an undifferentiated concern about the disruption or exploitation of diverse communities of value. Numerical minorities, cultural minorities, national minorities, religious communities, linguistic communities, impoverished majorities—are we all indigenous peoples now?

Determining the criteria for legal recognition of indigenous peoples requires taking an interpretive stand on the nature and purpose of international indigenous rights themselves. Indigenous rights in international legal instruments are sometimes interpreted in moral terms, as concrete expressions of universal rights that inhere in all individuals. Indigenous rights enable indigenous peoples to effectively enjoy human rights that protect features that all of us share. Some of these rights are civil and political in nature. Others are social, economic, and cultural in nature. Debates within the ILO during the drafting of Convention 107 and its text, for example, manifest an understanding of indigenous rights as instruments that would enable indigenous people to benefit “fully from the rights and advantages enjoyed by other members of the population.”143 As the U.N. Declaration suggests, international indigenous rights can also be construed as concrete expressions of a more general right of self-determination that inheres in all people.144 From this universal perspective, the legal significance of the political fact of indigenous peoples lies in their experience of discriminatory practices that structure their relations with the broader political communities in which they are located. Understanding the nature and purpose of international indigenous rights in universal terms yields criteria for international indigenous recognition that focus primarily on the barriers that indigenous peoples face in the effective enjoyment of universal human rights, including the right of self-determination.145

But this universal approach risks losing sight of the international legal instruments that it seeks to vest with normative significance. What the legal history of international indigenous protection reveals is that indigenous rights in international law are differentiated rights that recognize differences—partly denied and partly produced by the international distribution of territorial sovereignty initiated by colonization—that exist between indigenous and nonindigenous peoples. International indigenous rights speak to the consequences of organizing global politics, including indigenous politics, into a legal system that vests sovereign power in certain collectivities and not others. Not only does this mode of legal organization exclude indigenous peoples from participating in the distribution of sovereign power that it performs, but it also authorizes legal actors to whom it distributes sovereign power—States—to exercise such power over indigenous peoples and territory to their detriment. The morally suspect foundations of these baseline legal entitlements are why indigenous rights merit recognition on the international legal register. A failure to respect international indigenous rights, in the words of Michael Reisman, “reenacts the tragedy of colonialism.”146

International indigenous rights possess normative significance not because they transcend the contingencies of history and protect universal features of humanity. Their significance lies instead in the contingencies of history itself, namely, in the ways international law has organized global politics into a legal order. Their international legal existence is conditional on the formal legal status of the jurisdiction in which they are located—a legal fact underscored by ILO Convention 107. Before Convention 107, only colonial populations were recognized as indigenous populations. The colonial legal status of the jurisdiction in which a population was located determined its international legal existence as an indigenous population. After Convention 107, only members of indigenous populations of independent States possess international indigenous rights—entitlements subsequently extended to indigenous peoples by Convention 169 and the U.N. Declaration. The sovereign legal status of the jurisdiction in which indigenous peoples are located now determines their entitlement to international protection. On either formulation, indigenous recognition in international law is predicated on the legal nature of the broader political community where indigenous peoples are located. Indigenous peoples in international law are a function of the structure and operation of the international legal order.

International law, absent exceptional circumstances, does not stipulate that the right of self-determination authorizes an indigenous people to assert sovereign independence from a State in which it is located. Nor does it authorize indigenous peoples to challenge the international legal validity of the sovereign power to which they are subject on the basis of its morally suspect origins.147 But, as a result, international indigenous rights mitigate some of the adverse consequences of how international law validates morally suspect colonization projects that participated in the production of the existing distribution of sovereign power. The twentieth-century legal history of international indigenous rights, from their origins in international protection of indigenous workers in colonies to their contemporary expression in the U.N. Declaration on the Rights of Indigenous Peoples, demonstrates that their purpose is to mitigate injustices produced by the way the international legal order conceives of sovereignty as a legal entitlement that it distributes among collectivities it recognizes as States. Indigenous peoples in international law are collectivities for which States must adopt appropriate domestic measures to vest contemporary claims of sovereign authority with a modicum of normative legitimacy.

Interpreting the nature and purpose of international indigenous rights in these terms sheds light on questions surrounding the criteria for legal recognition of indigenous peoples. The criteria by which indigenous peoples can be said to exist in international law relate to their historic exclusion from the distribution of sovereignty that lies at the heart of the international legal order. This does not exclude additional criteria that condition recognition on distinctive collective identities, experiences of exclusion, dislocation or exploitation, and self-identification. Nor does it necessarily preclude international law from recognizing indigenous peoples in Africa or Asia. It stipulates that international legal status of indigenous peoples turns in part on the normative grounds of the sovereign power of the States in which they are located. It requires of indigenous peoples claiming international legal recognition that the sovereign power of the States in which they are located is grounded in international law’s refusal to recognize their ancestors as sovereign legal actors.
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SELF-DETERMINATION IN THREE MOVEMENTS

WHEN ARAB, ASIAN, and Latin American delegations began to press the United Nations in the early 1950s to recognize a human right of self-determination, European officials expressed alarm, seeing their campaign as “a mere pretext for attacks on the colonial powers.”1 The upstart delegations had succeeded in blocking an effort to exempt colonies from the application of the draft covenant intended to transform the Universal Declaration on Human Rights into a legally binding treaty, and now they were setting their sights higher.2 Especially exercised by these developments was a Belgian delegate, Fernand Dehousse, who decried that “[c]‌ertain delegations which had spoken in favour of the self-determination clause did not seem to be sufficiently interested in the solution of the question, but appeared to regard the clause in the negative sense, as a weapon for use against the colonial Powers.”3 His protests fell on deaf ears. In 1966, the right of self-determination was enshrined in the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social, and Cultural Rights.4

Opponents were right to see the campaign to recognize self-determination as a human right as an attack on colonialism. In fact, it is illustrative of a deeper role that the right of self-determination plays in the international legal order. The right of self-determination has become an instrument whose purpose is to promote a just distribution of sovereign power in the international legal order. It has come to assume this task because of three conceptual movements it underwent in the twentieth century that dramatically transformed its legal scope and content. The first had its origins in events surrounding the Paris peace process in 1919, where self-determination’s class of beneficiaries moved from the population of an existing State to also include populations within and across State boundaries. The second, a movement in legal status, from a principle to a right, coincided with international law’s engagement with the dramatic decolonization projects that took root after the Second World War. The third movement is best understood in the context of self-determination’s awkward relationship to central tenets of both public international law and international human rights law. It is a movement between legal orders, from its engagement with the international realm to an additional engagement with the domestic realm, and from an entitlement that had the capacity to protect existing States or produce new States to one that also validates domestic constitutional reorganization of a political community. As a result of these three movements, the right of self-determination authorizes the formation of a new State by a colonized population and, more controversially, when an existing State fails to secure effective measures of political representation—what international law refers to as “internal self-determination”—for a people in its midst.

While these movements have been enlisted by others in support of distinctive claims about the contemporary legal salience of the right of self-determination,5 less has been written about their cumulative effect on the normative role that the right plays in the international legal order.6 This chapter proposes that these three movements yield a new purpose for self-determination in international law. Its new purpose is to mitigate adverse effects associated with how international law distributes sovereignty around the globe and how it authorizes its exercise by sovereign States. The right of self-determination is an instrument that stands to produce a more just distribution of sovereign power among collectivities that international law recognizes as States. The right of self-determination thus acts as an important conceptual bridge between the structure and operation of international law and international distributive justice. Finally, this chapter offers some reflections on some of the implications of this role, on what it means to speak of the distribution of sovereignty in international law, and on what it means to speak of self-determination as bridging international law and distributive justice.

SELF-DETERMINATION AND THE LEGALITY OF COLONIALISM

References to self-determination include the Charter of the United Nations, which lists the principle of self-determination as one of the purposes of the United Nations.7 The Charter also calls for the promotion of a number of social and economic goals “with a view to the creation of conditions of stability and well-being which are necessary for peaceful and friendly relations among nations based on respect for the principle of equal rights and self-determination of peoples.”8 In addition, both the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social, and Cultural Rights provide that “all peoples have the right of self-determination [and to] freely determine their political status and freely pursue their economic, social and cultural development.”9

Notwithstanding its present status as a human right, before the First World War, the concept of self-determination—to the extent it received legal recognition—simply reinforced the then existing distribution of sovereignty in the international legal order. In the words of Diane Orentlicher, “if international law enforced any conception of self-determination, it meant one thing: established states had a right to be left alone by other states.”10 The field traditionally understood self-determination as vesting in the entire population of an existing State, coextensive with sovereignty itself. Its object of attention was the constituted power of a State and its autonomy and independence on the international stage.

International law’s equation of self-determination with sovereignty existed at a time when international law extended legal validity to the colonizing projects of imperial powers. Although colonialism now undoubtedly constitutes a violation of a people’s right of self-determination, for centuries, international law authorized the colonization of peoples by sovereign States. It did so by comprehending the territory of a sovereign State as including the territory of any and all colonies under its imperial control.11 A State’s sovereignty thus extended to its colonial territories and colonized peoples. Any attempt by a colonial population to free itself of its colonial status was comprehended as a threat to the territorial integrity of its colonizing master and an international illegality. Sovereignty, and its latent synonym, self-determination, in other words, extended international legal validity to colonialism.

After the First World War, self-determination surfaced in international legal discourse as a principle relatively autonomous from the concept of sovereignty. It did so in discourse that justified the liberation of Eastern European nations under the yoke of foreign domination. The Paris peace process and its aftermath saw the creation of Finland, Estonia, Latvia, Lithuania, Poland, Bulgaria, Yugoslavia, Czechoslovakia, and Turkey, and the splitting of Austria-Hungary into two separate countries. The ultimately futile geopolitical goal of creating buffer zones to restrain a resurgent Germany no doubt drove the politics of these acts of liberation. The most visible manifestation of this goal was the decision to establish joint occupation of the Rhineland for fifteen years in return for France abandoning its claim for a “free Rhine state.”12 Nonetheless, the principle that State boundaries should respect the self-determining identities of nations was what Woodrow Wilson unevenly relied on to justify, in normative terms, this radical political redistribution of sovereign power.13 In fact, one of Wilson’s advisers, Isaiah Bowman, envisioned the main function of the League of Nations to be the guarantor of “territorial integrity” of the nations of Europe, vested with the power to alter boundaries “if it could be shown that injustice had been done or that conditions had changed.”14

During this period, self-determination served to legitimate the creation of States, and thus began to mean something more than a principle justifying the existing distribution of sovereignty. By regarding populations in addition to those of existing States as “self-determining,” self-determination began its first movement, from a normative feature of the population of an existing State to one that can also characterize populations within and across State boundaries. Its object of attention now extended beyond constituted power to include constituent power—the power of a people to form a political community. In so doing, it began to assume the role of legitimating recalibrations of the distribution of sovereign power in international law.

Self-determination did not perform this role in universal terms. Its relevance was primarily restricted to Europe and to peoples that international law deemed to be sufficiently developed to merit sovereign recognition. In 1919, the Covenant of the League of Nations declared that territories that had been annexed or colonized by Germany and the Ottoman Empire before the First World War were inhabited by peoples “not yet able to stand by themselves under the strenuous conditions of the modern world.”15 These territories were administered by “mandatories”—sovereign States—whose administration in turn was supervised by the League Council and the Permanent Mandates Commission. Mandates were grouped into three categories depending on the degree of their “development,” determining the extent to which they enjoyed political autonomy from their mandatory powers.16 Mandatories were responsible for the “tutelage” of peoples inhabiting mandates—in Woodrow Wilson’s words, they were “tutors and advisors of these people”17—in accordance with “the principle that the well-being and development of such peoples form a sacred trust of civilization.”18

This conception of self-determination in international law—one that legally validated the establishment of nation-States in Europe and the colonization of peoples elsewhere19—remained relatively constant until the aftermath of the Second World War. At the time of its enactment in 1948, the Charter of the United Nations simultaneously reaffirmed the “principle” of self-determination and the international legality of colonialism. Chapter XII of the Charter established the trusteeship system, a modified mandates system for the administration and supervision of remaining mandate territories now deemed trust territories. Trust territories were not the only colonies whose populations international law prevented from acquiring sovereign statehood. Chapter XI of the Charter governed “non-self-governing territories” over which member States at the time of its enactment asserted sovereignty outside of the trusteeship system. Chapter XI implicitly affirmed the international legality of these colonial relations by setting forth a “Declaration” by members who exercised imperial power over colonies of this kind to act in the interests of the colonized populations in a variety of different ways. In the words of Samuel Moyn, “the United Nations, far from being the forum of a new and liberatory set of principles, appeared set at first on colluding in the attempted reimposition of colonial rule after the war.”20

Soon after the U.N. Charter’s enactment, however, international law performed a dramatic reversal on the international legality of colonialism. After a decade of efforts by the African, Arab, Asian, and Latin American delegations to attempt to persuade numerous U.N. bodies to recognize self-determination as a human right, the U.N. General Assembly enacted the 1960 Declaration on the Granting of Independence to Colonial Territories. Formally marking the beginning of self-determination’s second movement, the 1960 Declaration, in the language of universalism, declared self-determination to be a “right” that entitles “all peoples” to “freely determine their political status and freely pursue their economic, social and cultural development.”21 The 1960 Declaration also continued self-determination’s first movement by affirming that the right of self-determination vests in colonized peoples, populations that are not coextensive with the population of a State. It provided that the populations of trust territories and non-self-governing territories are peoples, and that these populations are entitled to “complete independence,” or what has become known as “external” self-determination.22

The 1960 Declaration thus treats the right of self-determination as an instrument that addresses international law’s complicity with colonialism. “With the official acceptance of the right to self-determination,” according to Roland Burke, “the process of decolonization itself became a human right.”23 The elevation of self-determination to the status of a human right was a striking political achievement, one that underscored a dramatic transformation of the U.N.’s stance toward colonialism. In Rupert Emerson’s words, “[t]‌he earlier assumption that each colonial power should at its own discretion and in an unhurried way lead its dependent peoples to well-being and self-government gave way to the proposition that colonialism was an intolerable and illegitimate abuse to be done away with as speedily as possible by the international community.”24 The relationship between colonized and colonizer was no longer shielded from international scrutiny as a matter “essentially within the domestic jurisdiction” of a State.25 The elevation of self-determination to the status of a human right dramatically transformed colonialism into a matter of international concern.

Some have argued that self-determination’s engagement with decolonization taints its normative status as an international human right.26 Louis Henkin, for example, argued that self-determination was placed on the register of international human rights to be “used as a political weapon against colonialism or economic imperialism, not to enhance the rights of all persons against all governments.”27 Henkin cautioned that “its injection into the human rights covenants could only hamper progress on the covenants and reduce further the likelihood of adherence by important nations.”28 Crawford Young characterized the right of self-determination as an “instrumental norm for the anticolonial movement, a means to the transcendent end of immediate independence.”29 In Young’s words, “the essential value” of democracy and self-determination “was their utility in the combat against colonial rule, rather than their intrinsic worth.”30

These concerns confuse the legal value of the right of self-determination with the politics behind its legal production. What the history of the right of self-determination during this period illustrates is that the international legality of human rights is the product of deep political contestation over the international legal validity of the exercise of certain forms of power, not an inexorable step in the process of moral theory working itself pure on the international stage. The elevation of self-determination to the status of a human right was a spectacular political accomplishment by the Arab, Asian, and Latin American delegations at the United Nations. But the politics behind the legal production of the right of self-determination in international law—however spectacular—does not determine the role it plays in the international legal order. The intent of those responsible for its entrenchment is but one factor in characterizing the purpose of the right. What this politics does suggest, however, is that the right of self-determination was meant by at least some of those responsible for its international legal existence to mitigate some of the adverse effects produced by how international law distributes sovereignty around the globe and authorizes its exercise by sovereign States. The right of self-determination assumed this role in the context of decolonization, by the way it operated to redistribute sovereign power to redress international legal complicity in the colonizing projects of imperial powers.

Partly because of its radical potential, the 1960 Declaration gave rise to more questions than answers. For example, it stated that “[a]‌ny attempt aimed at the partial or total disruption of the national unity and the territorial integrity of a country is incompatible with the Purposes and Principles of the Charter of the United Nations.”31 So whereas the 1960 Declaration entitles colonized peoples to form their own States, it also reaffirms the territorial integrity of all States. Nor did the 1960 Declaration take explicit issue with international law’s deep-rooted acceptance of the proposition that colonized territory is the territory of the colonizer. But if a State’s territory includes the territories of its colonies, how can independence be achieved without disrupting the territorial integrity of colonizing powers?32

More important, if self-determination attaches to colonized peoples, then is it no longer coextensive with the entire population of an existing State? That is, does it have the potential to attach to some but not to all members of a State, to communities within States and across States? The 1960 Declaration sets forth that all peoples possess the right of self-determination. It also declares that “alien subjugation, domination and exploitation” constitute violations of fundamental human rights. These forms of oppression presumably include colonization but reach beyond the colonial context. But the 1960 Declaration does not specify that these forms of oppression violate the right of self-determination. And it restricts its discussion of the acquisition of independence to colonies. Does the right entitle a non-colonized people to sovereign statehood?

Some of these questions were clarified by the Declaration on Friendly Relations in 1970.33 Partly the result of continued efforts by Arab, Asian, and African delegations to recast basic principles of international law, the 1970 Declaration provides extensive detail on principles commonly understood to be foundational to the international legal order, such as the prohibition on the use of force, the duty not to intervene in the domestic jurisdiction of any State, and the principle of sovereign equality of States. In its elaboration of the meaning of self-determination, the 1970 Declaration reaffirms the principle of territorial integrity but adds a crucial qualification. The 1970 Declaration made clear that the territory of a colony has “a status separate and distinct from the territory of the state administering it.”34 Thus, while colonies possess separate territorial status, the territorial integrity of a colony and of a State is inviolable. The acquisition of sovereign independence by a colony via the right of self-determination, in other words, does not threaten the territorial integrity of a State.

Moreover, like the 1960 Declaration, the 1970 Declaration also states that all peoples, not simply colonized peoples, have the right of self-determination. It reiterates the 1960 Declaration’s language of “alien subjugation, domination and exploitation” and says that these conditions constitute a denial of fundamental human rights.35 But it also provides that these forms of oppression constitute a violation of the “principle” of self-determination. Theoretically, this could cover a wide variety of circumstances. And the 1970 Declaration seems to qualify the commitment to territorial integrity even more than treating the territory of a colony as distinct from the territory of the colonizing State. It says that “nothing in the foregoing paragraphs shall be construed as authorising or encouraging any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent states conducting themselves in compliance with the principle of equal rights and self-determination … and thus possessed of a government representing the whole people without distinction as to race, creed or colour.”36 This suggests that the right can disrupt the territorial integrity of a State not “in compliance with the principle of equal rights and self-determination” and thus not “possessed of a government representing the whole people without distinction as to race, creed or colour.”37

Taken together, the two Declarations produced two specifications of the right of self-determination. First, they treat the right as an instrument of acquiring statehood in a colonial context where the parent State is geographically separate from the colony by deeming colonial territory to possess a legal status separate from the territory of the State administering it. Second, the Declarations can plausibly be construed as treating the right of self-determination as an instrument of acquiring statehood, outside the colonial context, in cases of “alien subjugation, domination and exploitation,” or where a surrounding State is not “in compliance with the principle of equal rights and self-determination” and thus not “possessed of a government representing the whole people without distinction as to race, creed or colour.”38

The first specification of the right of self-determination legitimated an impressive record of decolonization. Between 1945 and 1970, seventy territories achieved independence.39 Angola and Mozambique acquired independence in 1975, and Namibia, a territory once held by South Africa under a League of Nations mandate, acquired independence in 1990. And the United Nations has consistently applied the right of self-determination to colonies seeking independence, typically organizing a referendum before the accession to independence. But given that there are very few formal colonies still remaining in the world,40 what is the future of the right in terms of its second iteration, outside the colonial context?

While some applaud “the reluctant sunset of the concept of self-determination,”41 others, in Orentlicher’s words, are equally “reluctant to retire the right and have earnestly sought to find it new work.”42 One context where it does some work is in the context of foreign occupation of territory. In 1971, the International Court of Justice upheld a resolution by the U.N. General Assembly revoking South Africa’s mandate over Namibia after South Africa refused to hand over the territory to U.N. trusteeship authority.43 Part of the Court’s reasons for upholding the resolution rested on the importance of the principle of self-determination. With the mandate terminated, South Africa’s continued presence in Namibia amounted to a foreign occupation in violation of international law.

Another context where self-determination has some salience, at least politically, is in relation to forced annexation of territory, as it did in the case of East Timor, which was annexed by Indonesia in 1975 and not liberated from foreign occupation until 1999. Immediately after annexation, the U.N. Security Council was quick to enact a resolution calling “upon all states to respect the territorial integrity of East Timor as well as the inalienable right of its people to self-determination” and calling “upon the Government of Indonesia to withdraw all its forces from the territory without delay.”44 Although the International Court of Justice followed suit with an enthusiastic endorsement of the “irreproachable” right of self-determination of the people of East Timor, it dismissed the claim on technical grounds.45

Yet another area where self-determination has some relevance is in relation to Israel and Palestine. In an advisory opinion, the International Court of Justice held that Palestinians constitute a people in international law, and that the wall constructed by Israel around the occupied territories violates their right of self-determination.46 The Court, however, said little more about the right and what might constitute a violation. The judgment alludes to territorial claims made by Israel to Jerusalem and certain settlements, with an unstated implication that the wall includes land that belongs to the Palestinians within Israeli territory.47 The judgment is “significant as it demonstrated the judges’ willingness to develop a legal rule for the first time (the existence of a non-colonial right of self-determination), and to apply it in a politically charged context.”48 But the Court does not address broader questions concerning the right of self-determination and the Palestinians, leaving unclear the territory to which the right refers and what else it might vest in the Palestinian people. As a result, its judgment offers little insight on the relevance of self-determination to the vast majority of contemporary disputes implicating the right of self-determination, which center on the role that it plays in restructuring the relationship between a State and two or more ethnic or religious or cultural communities in its midst.

 THE MANY PARADOXES OF SELF-DETERMINATION

Given its commitment to State sovereignty, public international law bears an awkward relation to the norm of self-determination. Despite—or perhaps because of—its intimate relation to freedom, a paradox lies at its heart : it both legitimates and challenges sovereign authority.49 On one hand, sovereignty is the formal expression of the principle of self-determination in international law. Sovereignty provides a shield that protects the capacity of a people to determine freely the ways in which they wish to govern themselves, and authorizes State action to protect chosen arrangements from internal or external threat. On the other hand, self-determination, understood in light of the three movements identified here, threatens sovereignty to the extent that it acts as a justification for disrupting the existing distribution of sovereignty around the world by conferring the right to acquire sovereign independence—or external self-determination—on populations other than those of existing States.

That self-determination simultaneously promotes and threatens sovereignty is perhaps why international law is ambivalent about it. One can discern the ambivalence toward the norm in the way it appears in the U.N. Charter. The Charter does not specify what it means by self-determination. The Charter regards it only as a “goal” of the United Nations.50 It does conceive of the right as an instrument of State relations, as a means of “furthering the development of friendly relations among States,”51 but it does not specify any State obligations it might engender beyond, as Cassese notes, the signaling of “the maturing of the political postulate of self-determination into a legal standard of behaviour.”52

But self-determination also has an ambiguous relationship to international human rights law. On the one hand, it is consistent with the emphasis in international human rights law on democratic governance.53 And its second movement from a principle to a right was one to a human right, as expressed by the ICCPR and the ICESCR and the 1960 Declaration. On the other hand, although one can still characterize the right as a universal right in that everyone participates in communal bonds of some sort,54 it challenges international human rights law’s emphasis on the universality of human rights. To the extent that it vests governance rights in communities defined by nation and ethnicity, it possesses the potential to divide people into different communities, to create insiders and outsiders, and to distribute rights differentially among individuals. Insofar as self-determination discourse aligns itself with these kinds of movements, it runs counter to universal principles that are said to inhere in human rights.

This tension is revealed in hard cases where the logic of self-determination and human rights “lead in different directions.”55 International human rights law historically dealt with hard cases by avoiding them, limiting the ability of individuals and groups to assert a right of self-determination in a judicial or quasi-judicial forum. The decision of the U.N. Human Rights Committee to interpret the right as a collective right and thus not subject to the Optional Protocol of the ICCPR56 eliminated the possibility that individuals could file a communication alleging a violation of the right. And, until recently, the 1960 and 1970 Declarations were understood as affirming what is known as the “salt water thesis,” according to which sovereign independence could be attained, under the banner of the right, only by a geographically separate colonial population against its colonial master.57 The ICJ’s advisory opinion addressing the international legality of Kosovo’s unilateral declaration of independence takes international law’s avoidance of self-determination to a new level by failing to say anything meaningful about the nature of the norm.58

Perhaps partly in an effort to address this paradox, international law has ceased to regard the right of self-determination in absolute terms, as solely authorizing complete sovereign independence for a people subject to the sovereign authority of a State that is not their own. Instead, with this movement, the right is migrating from the international to the domestic realm, from an entitlement that only had the capacity to protect existing States or produce new States to one that also validates domestic constitutional reorganization of a political community. This movement reconceptualizes self-determination as possessing internal as well as external dimensions.59 External self-determination refers to a right of a people to acquire sovereign independence. Internal self-determination refers to rights internal to a constitutional order, best understood as harboring a spectrum of constitutional and institutional possibilities that fall short of secession but which can nonetheless protect a people’s identity, culture, territory, and self-governing capacity.60

The spectrum of institutional possibilities short of sovereign independence contemplated by internal self-determination ranges from guaranteed representation in central political institutions to constitutional or legislative arrangements that secure a measure of autonomy for ethnic, cultural, and religious communities.61 It also contemplates social, economic, or cultural rights that recognize or provide a sphere of collective autonomy to a community critical to securing internal self-determination.62 This spectrum offers different forms of legal pluralism to a community seeking a measure of autonomy from the State in which it is located. Establishing a plural legal order is no mean feat, and often communities enlist the discourse of rights in support of such an aspiration. Because it contemplates legal autonomy short of secession, a right of internal self-determination is a natural organizing principle for transformative political agendas aimed at introducing a plurality of legal orders.63

Internal self-determination’s spectrum of institutional possibilities shares important conceptual affinities with the rights that minority communities possess in international law. Except perhaps with respect to indigenous peoples, minority rights typically are not understood as providing territorial or political autonomy to minority communities. But they can be understood as occupying points on internal self-determination’s spectrum of institutional possibilities that represent less of a threat to the sovereignty of a State. Both self-determination and minority rights have been received in international law in different ways over time. But they have not been received in international law in ways that affirm their conceptual affinities.64 In the early twentieth century, when self-determination legitimated the redrawing of the map of Europe, minority rights were the province of the League of Nations. After the Second World War, when self-determination emerged as a right exercisable by those subject to colonial occupation or foreign domination, minority rights were contained by the paradigm of individual, and universal, rights. After the end of the cold war, when self-determination revealed itself to possess internal dimensions, minority rights are understood not as a subset of a more general right of self-determination but as if they were distinct legal entitlements. Successfully asserting minority rights in international law is difficult for the reasons advanced in Chapter 5. Asserting the right of self-determination is an even more daunting challenge. The relative marginality of these two categories of human rights is inversely related to the threat that each poses to the territorial integrity and sovereign authority of States.

Redesigning and disaggregating the right of self-determination to accommodate diverse forms of internal self-determination displaces but does not eliminate the paradox at its heart. In all of its manifestations, self-determination stands to legitimate and challenge sovereign authority. A form of internal self-determination can secure a measure of freedom for a people to determine its own future, yet its implementation often renders insecure the freedom of the broader population to protect chosen constitutional arrangements from transformation. There is no way of knowing in theory whether the recognition or establishment of a form of internal self-determination will produce stable or unstable forms of government. Will establishment or recognition promote intercultural harmony, or will it harden collective identities, deepen divisions, and embolden a minority community to demand more and more concessions from the center? The right of internal self-determination, beyond vesting in a people a right to a form of autonomy short of secession, provides little guidance on which form is appropriate in any given context.65

Yet a wholly contextual determination of the appropriate form of constitutional arrangements that internal self-determination should assume in any given State threatens to undermine this goal. How can human rights law subject ethnic, religious, cultural, or national conflict to the rule of law if it cannot identify, in advance and with a certain degree of specificity, a legal framework in which contextual considerations can be brought to bear to assess whether a community is legally justified in seeking a measure of legal pluralism? Absent some kind of framework to assist in this task, the content of the right of internal self-determination remains unclear. Equally uncertain is the definition of “peoples” who are capable of asserting the right in either its external or more controversial internal form.66 Nor is there anything approaching a consensus that international human rights law which do receive unambiguous international legal recognition, such as civil and political and social and economic rights, possess collective dimensions that provide disaggregated protection to the various dimensions of the right to internal self-determination.67 The indeterminacy surrounding the right to self-determination has led James Crawford to identify another paradox at its heart: “that the international law of self-determination both exists and is obscure.”68

Despite its indeterminacy, the emergence of a right of internal self-determination provided an opportunity to extend external self-determination’s reach beyond the colonial context. While politically expedient, stopping self-determination’s first movement by restricting the right to overseas colonies is difficult to justify on principled grounds. In part, this is because the extension to the colonial context changed the conceptual structure of the right by adding contingency as one of its properties. As a result of the Declarations, whether a people other than the population of an existing State possessed the right of external self-determination became contingent on their status as a colonized people. As a contingent right, external self-determination attaches as a matter of circumstance not as a matter of inherent right, rendering it more capable of migration among right-holders who are subject to roughly similar circumstances. It is also partly because of the wording of the 1970 Declaration, which deems “alien subjugation, domination and exploitation” to constitute a violation of self-determination and which makes respect for territorial integrity contingent on the presence of a “government representing the whole of a people.”69 But it is mostly because, normatively speaking, geographic location has little to do with why a colonized people possesses a right of external self-determination and therefore should have little to do with why other peoples might possess a similar right.

This has led some to attempt to specify the conditions under which a people outside of the context of colonialism might be entitled to exercise a right of external self-determination to acquire sovereign statehood. Christian Tomuschat, for example, offers a relatively narrow interpretation of the 1970 Declaration. Tomuschat argues that when a State engages in the genocide of a minority population, when it “turns itself into an apparatus of terror which persecutes specific groups of the population, those groups cannot be obligated to remain loyally under the jurisdiction of that State.”70 According to this line of thought, systematic and brutal persecution of a minority population disentitles the State from relying on its sovereign status and territorial integrity to prevent secession by that population.71 Hurst Hannum interprets the 1970 Declaration more broadly, as stating that a State will not be considered representative “if it formally excludes a particular group from participation in the political process.”72 According to Hannum, however, a State that has a democratic, nondiscriminatory voting system but whose whole political life is dominated by an ethnic majority would not be unrepresentative within the meaning of the Declaration.

Whether one takes a narrow or broad view is less important than the structural relationship between internal and external determination ushered in by self-determination’s third movement. This relationship, which sees an external right triggered by a violation of the internal right, builds on the contingent nature of the right first introduced by the text of the two Declarations. Internal self-determination is an inherent right, a universal minimum core of entitlements that flow from the fact of communal bonds and communal identity, which entitles “a people to choose its political allegiance, to influence the political order in which it lives and to preserve its cultural, ethnic, historical or territorial identity.”73 A right of external self-determination is a contingent right—contingent on the failure of the State in which a people lives to accommodate its aspirations for internal self-determination. In this light, Frederic Kirgis, Jr. speaks of “degrees of self-determination, with the legitimacy of each tied to the degree of representative government in the state.”74 In his words,

The relationship is inverse between the degree of representative government, on the one hand, and the extent of destabilization that the international community will tolerate in a self-determination claim, on the other. If a government is at the high end of democracy, the only self-determination claims that will be given international credence are those with minimal destabilizing effect. If a government is extremely unrepresentative, much more destabilizing self-determination claims may well be recognized.75

An alternative way of characterizing this relationship is to regard internal self-determination as demanding an ongoing relationship with the State from which the group seeks a measure of distance, and therefore internal self-determination identifies rights and duties that articulate the terms and conditions of this relationship. In contrast, external self-determination entails the dismantling of existing relationships that exist between a people and the State in which it finds itself.76

The relationship between internal and external self-determination was publicized by the Supreme Court of Canada’s judgment in the Secession Reference.77 At issue was whether there was a legal basis for the province of Quebec to unilaterally secede from Canada. In its reasons, the Court characterized the right of self-determination in international law as not including a right of secession except “in only the most extreme of cases and, even then, under carefully defined circumstances.”78 Echoing the text of the 1970 Declaration, it stated that “a state whose government represents the whole of the people or peoples resident within its territory, on a basis of equality and without discrimination, and respects the principles of self-determination in its own internal arrangements, is entitled to the protection under international law of its territorial integrity.”79

The Court also drew a distinction between external and internal self-determination, specifying that external self-determination is available where a colony wishes to break free of its colonial status, and “where a people is subject to alien subjugation, domination or exploitation outside a colonial context.”80 It suggested that external self-determination may also be available, as a last resort, where a people is blocked from the meaningful exercise of its right to internal self-determination, although it did note that “it remains unclear whether this third proposition actually reflects an established international law standard.”81

For present purposes, what is important is not whether international law now accepts that self-determination includes internal rights that, when violated, give rise to a right of external self-determination. It is instead that it is moving from an entitlement that only had the capacity to protect existing States or produce new States to one that also validates domestic constitutional reorganization of a political community. This movement, together with the right’s previous movements from a principle that refers to the population of an existing State to one that refers to populations within and across State boundaries, and from a principle to a right, has changed the normative role that self-determination plays in the international legal order. As the following seeks to explain, self-determination now mitigates adverse effects produced by how international law distributes sovereignty around the globe and authorizes its exercise by sovereign States. Self-determination, in other words, is an important bridge between the structure and operation of international law and distributive justice.

BRIDGING INTERNATIONAL LAW AND DISTRIBUTIVE JUSTICE

As anyone from a State with an active secessionist movement will attest, not all claims of sovereignty possess international legal validity. As addressed in more detail in Chapter 2, international law sorts claims of economic and political power made throughout the world by legally validating some claims of sovereign authority and rejecting others as international illegalities. By legally validating some claims of sovereign authority and refusing to validate others, international law organizes global politics into a legal order in which certain collectivities possess legal authority to rule people and territory. Sovereignty, in international law, is a legal entitlement to rule people and territory that the field confers on the multitude of legal actors that it recognizes as States. International legal rules determine which collectivities are entitled to exercise sovereign authority and over which territory and people such authority operates. International law thus effectively performs an ongoing distribution of sovereignty among certain collectivities throughout the world.

What does it mean to speak of self-determination as mitigating some of the adverse effects of international law’s distribution of sovereignty? As a result of the three movements it experienced, the right of self-determination engages with the distribution of sovereign power in the following ways. In its external manifestation, it operates as a mechanism that has the potential to rearrange the distribution of sovereignty that international law performs by specifying the legal conditions under which a particular collectivity—as of right—is entitled to claim sovereign independence. Granted, its specifications remain unclear outside the context of colonization. There does not appear to be a consensus that a right of external self-determination arises in the context of violations of internal self-determination. Nor does international law offer much specificity as to the content of self-determination or the nature of violations that would trigger external self-determination. Nonetheless, the right, as a legal mechanism, has the capacity to alter the distribution of sovereignty in the world. Self-determination also engages with another basic feature of the structure of international law. It authorizes the exercise of sovereign power by legal actors it recognizes as States. In its internal manifestation, the right provides a frame of reference for comprehending certain limits on the exercise of sovereign power by requiring domestic constitutional arrangements to internally respect the self-determination of peoples within their midst.

What does it mean to speak of self-determination as a bridge between the structure and operation of international law and distributive justice? Implicit in the performance of self-determination’s functions are normative claims that relate to the justice of the international legal order. The movement from a principle that refers to the population of an existing State to one that potentially refers to populations within and across State boundaries reflects a critique of the distribution of sovereignty relating to the class of beneficiaries in whom it vests. The movement from principle to right represents the field’s acknowledgement that there are questions of justice surrounding how sovereignty is acquired and how it is justified and exercised, and these questions should be asked through the juridical prism of a right. The movement from an external conception to one that also possesses internal dimensions identifies normative concerns with the fact that international law otherwise vests in sovereign powers the capacity to organize their domestic constitutional arrangements free from external interference.

The content of the right provides insight into the nature and thrust of these normative claims. By specifying that colonized peoples have a right to external self-determination and sovereign independence, self-determination rights the wrong, so to speak, of the fact that colonialism possessed international legal validity. It deems this particular feature of international law to be unjust and seeks to mitigate its adverse effects. More controversially, it tentatively specifies that a people whose internal self-determination is being systematically violated possesses a right to acquire sovereign independence. What is controversial is not that the systematic violation of internal self-determination is unjust. It is what the right holds out as remedy: sovereign independence. In both iterations, the right of external self-determination operates an instrument whose purpose is to promote a more just distribution of sovereignty in the international legal order. In contrast, the right of internal self-determination operates as an instrument that promotes the just exercise of sovereign power by States by requiring them to respect the rights of ethnic and cultural minorities within their midst.

Comprehending the right of self-determination in international law in these terms challenges traditional accounts of the role of human rights in international law, namely, that they protect universal features of what it means to be human. On the account offered here, the right of self-determination is not so much a formal expression of what justice requires as a matter of abstract morality as it is a legal instrument that seeks to do justice in the world in which we live. The current status of the right of self-determination law underscores the fact that human rights in international law have less to do with essential features of our common humanity and more to do with how international law organizes global politics into an international legal order.
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GLOBAL POVERTY AND THE RIGHT TO DEVELOPMENT

ALTHOUGH EXPERTS DISPUTE precise figures, more than 1 billion people—virtually all of whom live in developing countries—live on less than one dollar a day.1 Close to 3 billion—more than 40 percent of the world’s population—live on less than two dollars a day.2 The top 5 percent of the world’s population receive about one-third of total world income; the top 10 percent receive one-half of total world income. The bottom 5 and 10 percent of the world’s population receive 0.2 and 0.7 percent of the total world income respectively. The richest people earn in about forty–eight hours as much as the poorest people earn in a year.3

International law, traditionally understood, has little to say about global poverty. It imposes legal obligations on States to provide their citizens with access to a set of basic social resources, such as food, shelter, a basic income, healthcare, and education. In the name of poverty reduction, most, if not all, developed States also provide assistance in the form of bilateral loans, grants, and debt relief to developing States, and make contributions to multilateral institutions such as the World Bank and regional development banks, which in turn provide various forms of financial assistance to recipient States. But international law typically is not understood as requiring a State to address poverty beyond its borders. It comprehends bilateral and multilateral financial assistance in charitable terms. Global—as opposed to domestic—poverty historically has been seen as possessing no international legal significance.

The international legal insignificance of global poverty rests on two dominant and interlocking assumptions about the nature of our international legal order. The first relates to the role of human rights in international law. To the extent international law protects human rights, it does so under the sway of a conception of human rights as corresponding to obligations that individuals owe to all in ethical recognition of universal features of what it means to be a human being. This conception struggles with accepting the legitimacy of the proposition that human rights generate duties to assist others in need. The second relates to the role of sovereignty in international law. To the extent international law protects the sovereignty of States, it does so on the premise that sovereignty imposes no legal obligations on wealthy States to provide financial assistance to poorer States. Sovereignty in international law imposes obligations on States not to interfere with the sovereignty of other States, but it does not legally obligate States to take positive measures to alleviate adverse social and economic conditions around the world.

Contrary to both assumptions, this chapter argues that the right to development vests global poverty with international legal significance. It challenges the assumption that human rights and their corresponding obligations in international law should be understood in universal terms. This assumption underpins what this book has referred to as a moral conception of human rights, which conceives of international human rights as legal instruments that impose obligations on all of us to protect essential characteristics or features that all of us share. On this conception, human rights do not speak to global poverty. This is because, although the meeting of certain basic needs, such as food, water, and shelter, is essential to the ability of all of us to survive, these needs do not generate universal and identifiable obligations on all of us to meet them. In the absence of such obligations, it is a category mistake to refer to human needs as human rights. While international and domestic legal orders might entrench obligations to assist others in need, they are not obligations we owe to all in ethical recognition of what it means to be human, and therefore the rights to which they correspond are not, according to this conception, human rights.

This chapter also challenges the second assumption about the nature of our international legal order, namely, that sovereignty in international law does not obligate States to take measures to alleviate global poverty. The challenge is not to the truth of this proposition but, instead, to the commitment to sovereignty that lies behind it. Global poverty is, in part, a consequence of the terms by which international law aspires to bring legal order to global politics. It is precisely because sovereignty is an essential feature of the structure and operation of international law that the right to development generates international legal obligations to alleviate global poverty.

This chapter identifies two features of the structure and operation of international law that provide a normative basis for comprehending the right to development in these terms. The first refers to the way in which international law extends legal validity to processes of economic globalization and integration that have dramatically transformed relations between and among States in recent years—processes that possess at least the potential to exacerbate global inequality. The second is the set of rules governing the incorporation of colonized peoples as sovereign legal actors. To be sure, these two features of our international legal order are not the only causes of global poverty. But they participate in its production and persistence, and the purpose of the right to development is to mitigate their contribution to the disparity of wealth and resources that exists between developed and developing States.

The chapter first details the legal emergence of the right to development in international law, culminating in the 1986 U.N. Declaration on the Right to Development. It argues that criticism of the Declaration rests on a moral conception of human rights, and that understanding the right in legal terms brings interpretive coherence to the Declaration’s terms. It then details subsequent initiatives by a variety of international legal actors to affirm, elaborate, and implement the right to development that answer many of the questions surrounding the content of the right left open by the Declaration. Some of these initiatives, such as those developed by the U.N. Working Group on the Right to Development and the World Bank and the International Monetary Fund, help to clarify internal obligations that a State owes to its own population. Other initiatives, such as the U.N. Millennium Development Goals, provide content to external obligations that the right imposes on developed States and international legal organizations to assist developing States in poverty reduction. What these initiatives do not provide is a normative account of why the right to development gives rise to internal and external obligations on States and international legal actors. Both drawing on and departing from debates about global justice in contemporary political theory, this chapter seeks to answer this question by linking the purpose of the right to international law’s engagements with economic globalization and colonialism.

THE EMERGENCE OF THE RIGHT

Global poverty was not among the primary factors behind the establishment of the United Nations in 1945. Article 55 of the U.N. Charter calls on the United Nations to promote higher standards of living, conditions of economic and social progress and development, and solutions to international economic, social, and health-related problems.4 Article 56 of the Charter further stipulates that member States “pledge themselves to take joint and separate action in cooperation with the Organization for the achievement of these purposes.” The Universal Declaration of Human Rights, adopted in 1948, enshrines rights to social security, work, an adequate standard of living, and education.5 But, despite these social and economic commitments, the original organizational thrust of the United Nations was to structure the international legal order around an inclusive commitment to the sovereign equality of States—albeit one weighted in favor of the great powers—to minimize threats to international peace and security.6

Not long after the creation of the United Nations, however, the General Assembly, under the auspices of articles 55 and 56 of the Charter, began to turn its attention to some of the proximate causes of global poverty. In 1952, galvanized by decolonized member States concerned about their economic independence, the General Assembly adopted a Resolution on a right to exploit freely natural wealth and resources.7 The 1952 Resolution referred to “a right of peoples freely to use and exploit their natural wealth and resources wherever deemed desirable by them for their own progress and economic development.”8 It stated that such a right of peoples is “inherent in their sovereignty” and recommended that all States “refrain from acts, direct or indirect, designed to impede the exercise of the sovereignty of any State over its natural resources.”9 In 1958, the General Assembly established a Commission on Permanent Sovereignty over Natural Resources and instructed it to conduct a survey on the status of permanent sovereignty over natural wealth and resources as an element of the right of self-determination.10This in turn prompted a 1962 General Assembly Resolution on Permanent Sovereignty over Natural Resources (Resolution 1803), which reaffirmed the “right of peoples and nations to permanent sovereignty over their natural wealth and resources.”11 It also called for international cooperation in the economic development of developing countries. Such cooperation, “whether in the form of public or private capital investments, exchange of goods and services, technical assistance, or exchange of scientific information,” must “further their independent national development” and “be based upon respect for their sovereignty over their natural resources.”12

These developments were precursors of a bolder set of international initiatives introduced in the 1970s by developing States seeking to reshape the international legal order in ways that would address economic and political inequalities between the developed and developing worlds. In 1974, the General Assembly adopted a Declaration and Programme of Action on a New International Economic Order.13 The 1974 Declaration called for an international order that would “correct inequalities and redress existing injustices, making it possible to eliminate the widening gap between the developed and the developing countries.”14 It was accompanied by a Charter of Economic Rights and Duties of States that stipulated that all States were under a responsibility to promote economic, social, and cultural development for all people everywhere.15

Three years later, the U.N. Human Rights Commission recommended that the Secretary General undertake a study of “the international dimensions of the right to development as a human right” in light of “the requirements of the New International Economic Order.”16 The ensuing Report led the U.N. General Assembly to affirm the existence of the right to development in 1979,17 and a Working Group of Governmental Experts on the Right to Development was established in 1981. Assigned the task of drafting a declaration on the right to development, the Working Group reported regularly on its progress.18 These initiatives eventually culminated in the adoption by the General Assembly of the Declaration on the Right to Development in 1986.19

The Declaration is not, in itself, a legally binding instrument.20 Its preamble, however, expressly refers to the purposes and principles of the U.N. Charter, and thus it may be regarded as an authoritative interpretation of the Charter.21 It also contains a series of principles and rights that are based on human rights standards enshrined in other international instruments that are legally binding—such as the International Covenant on Civil and Political Rights 22 and the International Covenant on Economic, Cultural and Social Rights 23 The ICESCR enshrines more specific rights to international cooperation and assistance that are contained in the Declaration. Both the ICCPR and the ICESCR enshrine the right of self-determination and specify that self-determination entitles “[a]‌ll peoples” to “freely pursue their economic, social and cultural development.”24

The Declaration on the Right to Development refers to the right to development as “an inalienable human right by virtue of which every human person and all peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights and fundamental freedoms can be fully realized.”25 It defines the right as an entitlement to “a comprehensive economic, social, cultural and political process.” It comprehends the alleviation of poverty as an objective of development, by referring to development as aiming “at the constant improvement of the well-being of the entire population and of all individuals on the basis of their active, free and meaningful participation in development and in the fair distribution of benefits resulting therefrom.”26

It further comprehends the right to development as imposing negative and positive obligations on both the internal and external exercise of sovereign power.27 The internal dimensions of the right require States to exercise their sovereign power over resources and revenues in ways that promote development for the benefit of their populations. Article 2(3) of the Declaration imposes on States “the duty to formulate appropriate national development policies.”28 Article 8 requires States to undertake “at the national level all necessary measures for the realization of the right to development.”29 The external dimensions of the right speak to the exercise of sovereign power in the international arena. Article 3(1) imposes positive obligations on States to create “international conditions favourable to the realization of the right to development.”30 Article 4(1) provides that States are under an individual and collective obligation “to formulate international development policies with a view to facilitating the full realization of the right to development.”31 Other articles refer to duties of international cooperation and assistance, further specifying the external dimensions of the right.32

The Declaration on the Right to Development thus verifies the international legal existence of the right to development and validates its international legal character as a human right. The Declaration defines development in comprehensive and participatory terms and comprehends development as requiring the alleviation of poverty. It imposes internal obligations on all States to promote development for the benefit of their respective populations, and imposes external obligations on States to facilitate development beyond their borders.

Enshrining the right to development in the pantheon of international human rights law was not without its skeptics. In a famously scathing critique, Jack Donnelly argued that proponents of the Declaration failed to adequately specify the legal actors in whom the right to development vests.33 Some proponents formulated the right in collective terms. Some envisioned the right-holder to be people.34 For others, it was the State.35 Other proponents saw the right as vesting in individuals.36 Still others treated the right as vesting in both collectivities and individuals.37 Lack of specificity on this front produced ambiguities on another front. It is said that all legal rights create legal duties.38 But who are the legal actors who bear duties created by the right to development? In Donnelly’s words, “if the right to development is primarily a right of States, it would be held primarily in relation to other States, while as a right of peoples it would be held against States (one’s own or others), and perhaps even individuals as well.”39 If it is an individual right, then, according to Donnelly, it generates duties on the State in which the individual is located.40

The text of the Declaration, for Donnelly, does little to resolve these questions.41 Article 1 states that “every human person” and “all peoples” possess the right to development, suggesting that it vests in both individuals and peoples. Article 2(1), however, states that “[t]‌he human person is the central subject of development and should be the active participant and beneficiary of the right to development,”42 implying that any collective dimensions of the right are secondary to its individual dimensions. Article 2(2) complicates matters further by declaring that “States have the right … to formulate appropriate national development policies that aim at the constant improvement of the well-being of the entire population and of all individuals.”43 The Declaration, in other words, appears to contemplate that the right to development vests in individuals, peoples, and States.

It is less ambiguous about who bears duties created by the right. Although article 2(2) declares that “[a]‌ll human beings have a responsibility for development,”44 suggesting that the right creates duties in individuals, the Declaration speaks primarily of duties that the right imposes on States. Article 2(3) provides that States have not only the “right” but also “the duty to formulate appropriate national development policies.”45 Article 3(1) stipulates a duty of States to create “international conditions favourable to the realization of the right to development.”46 Article 3(3) refers to a duty of States “to co-operate with each other in ensuring development and eliminating obstacles to development.”47 Article 4 provides that “[s]tates have the duty to take steps, individually and collectively, to formulate international development policies with a view to facilitating the full realization of the right to development.”48

Least convincing, for Donnelly, are accounts of the right’s relationship to other international human rights and what it actually protects. Mohammed Bedjaoui, one of the first legal scholars to engage these questions, wrote prosaically of the right to development as the “alpha and omega of human rights, the first and last human right, the beginning and the end, the means and the goal of human rights, in short it is the core right from which all others stem.”49 Others regarded the right to development as intimately related to the right to self-determination. Some saw self-determination as an element of the right to development; others saw the right to development as an element of the right of self-determination.50 Still others saw the right as a composite of social and economic rights. Abi-Saab, for example, suggested that the right to development is an aggregation of the social, economic, and cultural rights of all individuals in a political community.51 Philip Alston presented the right as “a synthesis of existing rights” that emphasizes “the interdependence and indivisibility” of social and economic rights and civil and political rights.”52

Each of these formulations has textual support in the Declaration itself. The Preamble and article 1(1) speak of development as a “comprehensive economic, social, cultural and political process.”53 Article 1(2) states that the right to development “implies the full realization of the right of peoples to self-determination.”54 Article 8 specifically identifies social and economic interests, including equal access to basic resources, education, health services, food, housing, employment, and the fair distribution of income, as necessary measures for the realization of the right to development.55 Article 6 affirms that “[a]‌ll human rights and fundamental freedoms are indivisible and interdependent,” and calls for “the implementation, promotion and protection of civil, political, economic, social and cultural rights.”56

Such formulations treat development either as a valuable consequence or as a necessary condition of protecting human rights that are more firmly grounded in international human rights law, such as economic, social, and cultural rights, civil and political rights, the right to self-determination, or some combination thereof. For Donnelly, however, neither approach justifies treating development itself as a right. The first approach wrongly conceptualizes an outcome of a right’s protection as a right itself as opposed to simply an outcome. The second wrongly assumes that because development is necessary to the full enjoyment of other rights, development itself is a right. In Donnelly’s words, “the instrumental necessity of x for the enjoyment of A’s right r simply does not establish that A has a right to x.”57 Both approaches incorrectly assume that the aggregation of certain human rights into a more general right to development will result in greater protection than their disaggregation. Since neither development as a consequence nor development as a necessary condition actually performs this function, the right to development, in Donnelley’s words, is a “mythical creature.”58

Donnelly is making a deeper claim about the right to development than one of analytic confusion. His critique ultimately rests on a universal conception of human rights that draws a sharp distinction between moral obligation and human right. Human rights give rise to certain obligations, but not all moral obligations possess a counterpart in the form of a human right. “In a just world,” Donnelly writes, “underdevelopment would not be permitted; morality and justice demand development.”59 But human rights are not coextensive with morality and justice; for Donnelly, they protect essential features of what it means to be a human being. “[I]‌t is logically and phenomenologically quite possible,” he writes, “to be a human being, and thus possessed of human rights, without perceiving oneself or being considered by others to be a member of the international community, and thus a beneficiary of rights or duties of solidarity.”60 The source of an obligation to assist others in need “reflects special bonds between members of a community, which establish reciprocal obligations of assistance owed by each member to any other member in special need.”61 It does not correlate with a right that vests in all of us by virtue of our common humanity.

Donnelly’s point is not that such communal bonds are present only at the national level; he is open to the possibility that international bonds of solidarity ground moral obligations that transcend one’s own political community. It is instead that such bonds—whether national or international in nature—establish, at best, “a moral obligation to act to promote development.”62 A human right to development, for Donnelly, is nothing more than an individual “right to pursue full personal development along all major dimensions of human life;” it thus “stands as a summary of traditional rights.”63 The obligations to which it gives rise call on others to not interfere with its exercise and to perhaps promote its realization. They do not amount to anything more than the sum of obligations that correspond to the more specific human rights that comprise the canon of international human rights law. Most important, they do not include international legal obligations to assist strangers in need or, more generally, to take positive measures to address global poverty. Such obligations might be required as a matter of morality and justice, but they are not owed as of human right.

Donnelly’s distinction between obligations that correspond to human rights and those that reflect special bonds of solidarity echoes a distinction, introduced in previous chapters, more formally drawn by H.L.A. Hart between general and special rights. For Hart, general rights are rights that vest in men “qua men and not only if they are members of some society or stand in some special relation to each other”64 whereas special rights are “rights that arise out of special transactions between individuals or out of some special relationship in which they stand to each other.”65 General rights impose obligations on “everyone” whereas special rights impose obligations only on “parties to the special transaction or relationship.”66

Donnelly treats human rights as general rights. They arise from the fact of humanity, they can be claimed by all, and they impose obligations on all. Human rights are not special rights. They do not reflect special bonds that exist among members of particular communities, they do not vest in some people and not others, and they do not require us to be partial to some at the expense of others. To speak of a right to development as a human right must mean something other than what justice requires in the context of contingent relationships in which we find ourselves. It must mean an entitlement grounded in a universal feature of what it means to be human, regardless of the diverse circumstances that define our places in the world.

This account, focused on conditioning the existence of rights on abstract moral duties we owe others directly, offers little reason to comprehend the right to development as yielding positive duties on all of us to improve the social and economic condition of impoverished people around the world. To the extent that it accepts that the right to development is a human right, it comprehends it as vesting in individuals and as an aggregate of more specific civil, political, social, economic, and cultural rights. The duties that it imposes on others are primarily negative in nature. The possibility that the right to development yields positive duties beyond voluntary measures to address global poverty quickly becomes subsumed in a larger debate within classical political theory about the nature of one’s moral obligations to assist strangers in need.

Contrary to Donnelly’s universal perspective, the right to development is far from mythical in legal terms. The Declaration affirms the right to development as a human right in international law and specifies internal obligations on all States to promote development for the benefit of their respective populations and external obligations on States to facilitate development beyond their borders. It takes its place in a panoply of established international legal instruments that promote development. The International Covenant on Economic, Social, and Cultural Rights, for example, is binding on the more than 150 States party to its terms, and it imposes obligations on States “to take steps, individually and through international assistance and co-operation,” to protect social, economic and cultural rights enshrined in the Covenant.67 The Economic, Social, and Cultural Rights Committee has stated that these obligations give rise to “international responsibilities for developed States” to address global poverty.”68 And both International Covenants stipulate that, by virtue of the right of self-determination, “all peoples … freely pursue their economic, social and cultural development.”69 From the perspective of positive international law, the relevant questions concerning the right to development relate not to its existence as a human right but instead to its content. In whom does the right to development vest? What does development mean? What does the right protect? And what are the nature and scope of obligations it imposes on international legal actors?

The legal existence of a right to development does not foreclose construing its content in universal terms as protecting certain features that we all share as human beings. But, as Donnelly convincingly argues, this would mean that the right to development performs no independent legal function at all, rendering it legally meaningless. The common features of humanity that it could plausibly be interpreted to protect already receive legal protection as a result of other, more specific human rights that comprise the field. If a universal account renders the right unintelligible, then it is not at all clear why it should be construed in universal terms. Unintelligibility does not inhere in the text of the Declaration; the text is unintelligible only if the yardstick of intelligibility is a universal conception of the right. If the text does not cohere with a universal conception, then universalism is the wrong frame of reference by which to comprehend the nature and scope of the right.

Freed from the conceptual constraints of universalism, the text of the Declaration becomes much less ambiguous than Donnelly’s account of it suggests. The right to development enshrined in the Declaration promotes “the constant improvement of the well-being of the entire population” of a State.70 It does so by protecting the capacity of a State’s population to “participate in, contribute to, and enjoy economic, social, cultural and political development.”71 It provides this protection by imposing negative and positive obligations on both the internal and external exercise of sovereign power.72 The internal dimensions of the right to development police the relationship between a State and its citizens by imposing obligations on States to exercise their sovereign power over resources and revenues in ways that promote development for the benefit of its population. The external dimensions of the right speak to the exercise of sovereign power in the international arena.

Understanding the content of the right to development as including obligations on States to promote development at home and abroad is also consistent with the intent of the drafters of the Declaration. One of the reasons the United States voted against the Declaration—and why eight other States abstained from voting—was precisely because of fears that it imposes positive obligations on developed States to assist developing States in promoting development.73 But the United States was the only State that voted against the Declaration, which suggests that the 148 States that voted in favor of its adoption did so on the understanding that the right imposes positive obligations on States to promote development at home and abroad.

Textual considerations and the intent of those responsible for its drafting do not end interpretive ambiguities over the content of the right. These sources fail to specify in sufficient detail its meaning, its relationship to the alleviation of poverty, and, most important, the precise nature of the obligations that the right to development imposes on States in the exercise of internal and external sovereign power. The Declaration makes it clear that a State is under an obligation to exercise its sovereign power in ways that promote development for the benefit of its population, and that a State’s actions in the international arena must aim to realize the right to development, but what do these internal and external obligations actually require of States? The text of the Declaration does not answer this question. Nor are answers readily available from the intent of its framers. And no doubt a multiplicity of intentions motivated those responsible for its drafting, making intent an unreliable guide to ascertaining the content of the right. As demonstrated in the next part of this chapter, many of the questions surrounding the content of the right to development left open by the Declaration have been resolved by efforts by a variety of international legal actors to affirm, elaborate, and implement the right to development subsequent to its formal entrance onto the international stage as a human right.

IMPLEMENTING THE RIGHT

After an initial wave of academic interest in the right to development, there was a flurry of activity within the United Nations devoted to its affirmation, elaboration, and implementation. Most if not all of the efforts to affirm and elaborate the right to development emphasize its procedural and participatory dimensions and seek to demonstrate that it possesses meaning above and beyond the civil, political, social, economic, and cultural rights that are said to form its constituent components. Measures to implement the right to development have been proposed and introduced in several international and regional institutions involved in development projects. Framed in procedural and participatory terms, the right to development has, in varying degrees, been internalized by the practice of international legal actors involved in concessional aid, debt relief, and poverty reduction. These various efforts to affirm, elaborate, and implement the right to development illuminate the internal dimensions of the right to development, which require States to promote development at home and abroad in ways that address global poverty. They also suggest what the right to development might also require of States in the external exercise of sovereign power.

Initial steps to affirm, elaborate, and implement the Declaration on the Right to Development yielded little concrete guidance on the content of its terms. They began with a request by the U.N. Commission on Human Rights to a working group of governmental experts responsible for initiating the Declaration that it clarify the right to development and its implications. After three sessions between 1986 and 1989, the Working Group was unsuccessful in generating concrete recommendations for the implementation of the right.74 As a result, the U.N. Commission on Human Rights asked the Secretary General to organize a “global consultation” on the issue, involving experts, U.N. representatives, regional intergovernmental organizations, and relevant nongovernmental organizations.75 Participants produced a report that echoed most, if not all, of the provisions of the Declaration, but it focused on the operational activities of the U.N. and, perhaps more than the Declaration itself, underlined participation as the principal means of implementing the right.76 It emphasized the need for indicators to monitor the form, quality, democratic nature, and effectiveness of participatory processes in development initiatives. In particular, it called for the democratization of decision-making in international institutions dealing with trade, monetary policy, and development assistance. The Commission also established a second working group in 1993 for a period of three years to report on obstacles to implementation of the right.77

These recommendations had no immediate effect on international institutions, and the right to development received little attention at the international level until the Vienna World Conference on Human Rights in 1993. One hundred and seventy-one States unanimously approved the Vienna Declaration and Programme of Action, which affirmed the right to development as “a universal and inalienable right and an integral part of fundamental human rights.”78 The Vienna Declaration called on States to cooperate with each other in ensuring development and eliminating obstacles to development, and called for “effective international cooperation for the realization of the right to development.”79 It also called on the international community to help alleviate the external debt burden of developing countries and declared that “extreme poverty and social exclusion constitute a violation of human dignity,” noting that some of the causes of extreme poverty relate to “the problem of development.”80

At the conclusion of the 1995 World Summit for Social Development, participating States issued the Copenhagen Declaration on Social Development and a Programme of Action.81 The Copenhagen Declaration called for sustainable and equitable development, defined as a process that respected and promoted democracy, social justice, environmental protection, accountable governance, and human rights.82 It called on other members of the international community, including specialized agencies of the United Nations, to support developing countries in their efforts to achieve sustainable development. It was only after the Copenhagen Declaration that efforts to affirm, elaborate, and implement the Declaration on the Right to Development began to bear fruit.

In the wake of the Copenhagen Declaration, the U.N. established a second working group on the right to development in 1996 with a two-year mandate, which made a series of recommendations, including an increase in the amount of development assistance from developed countries to 0.7 percent of GDP, and the “mainstreaming” of the right to development in the policies of international financial institutions, such as the World Bank and the IMF.83 In 1998, the working group was made open-ended and was provided with an independent expert who would prepare a series of reports to focus discussion.84 The first independent expert, Arjun Sengupta, wrote a series of reports on the topic, which provide greater clarity on the nature and scope of the right.85

In his reports, Sengupta characterizes the Declaration on the Right to Development as an instrument that bridges the divide between civil and political rights and social and economic rights. In his words, these two categories of rights “have to be fulfilled together and the violation of one would be as offensive as the other.”86 This is because “[t]‌he right to development unifies civil and political rights with economic, social and cultural rights into an indivisible and interdependent set of human rights and fundamental freedoms, to be enjoyed by all human beings.”87 Affirming the view that there is value in comprehending the right in aggregate terms, Sengupta speaks of the right to development as a “vector” that consists of “a large number of elements such as income, employment, health, education or opportunities in general which include all forms of freedoms.”88 Aggregating these freedoms in a single overarching right underscores his view that their cumulative realization is development.

Sengupta’s conception of the right to development as an aggregation of civil and political, social, and economic rights is a juridical formulation of Amartya Sen’s theory of development. According to Sen, freedom is both the end and the means of development. Freedom is the end of development because development means the protection and enhancement of “elementary capabilities” of individuals to be free to avoid certain “deprivations,” such as starvation and premature mortality, and be able to enrich their lives by exercising civil and political freedom.89 Freedom is also the means of development because “different kinds of freedom interrelate with one another, and freedom of one type may greatly help in advancing freedom of other kinds,” which both constitutes and facilitates development.90

Enlisting Sen’s theory of development, Sengupta casts development as a process in which all are entitled to participate as of right, one that promotes human development in terms that extend “well beyond the conventional notions of economic growth to the expansion of opportunities and capabilities to enjoy those opportunities.”91 As a result, development policies should not be focused solely on maximizing gross domestic product, industrialization, technological change, and aggregate consumption; instead they should make considerations of equity and justice “the primary determinants of development” and shape development by these determinants.92 The right to development, for Sengupta, guarantees a process that enables individual participation at all stages of decision-making, and it protects civil and political rights as well as social, economic, and cultural rights, equal opportunity of access to resources, and a fair distribution of the benefits of development and of income; finally, it calls for international cooperation to achieve these ends.

Sengupta builds on his procedural, participatory conception of the right to development by combining it with the idea of a “development compact” as a mechanism for implementing the right.93 If a country finds itself unable, because of a lack of resources, to pursue rights-based development that includes provisioning for public goods and public participation, it should be free to enter a development compact with relevant U.N. institutions, bilateral donors, and international financial institutions to seek assistance in meeting its goals. For Sengupta, a compact is essentially the acceptance of a mutual obligation. If developing countries comply with specified obligations geared toward realizing the right to development in accordance with arrangements worked out with their consent, then the international community, donors, and financial institutions promise to provide the necessary financial, technical, and other assistance.94

Multilateral lending practices with developing countries developed by the International Monetary Fund and the World Bank help to further clarify the internal obligations that a State might owe to its citizens by virtue of the right to development. The IMF and the World Bank rely on development compacts similar to those proposed by Sengupta. Both institutions provide development assistance to developing countries in the form of concessional financing and debt relief. Both attach conditions to the receipt of development assistance that generally require recipient States to make structural adjustments to their economic and regulatory environments deemed necessary by the IMF and the World Bank to foster development. Neither institution has openly acknowledged the fact that structural adjustment policies designed to promote development might actually limit a population’s capacity to freely pursue their economic, social, and cultural development.95 Both, however, have begun to promote development compacts as mechanisms that promote a participatory approach to development that is consistent with, although not referenced to, the internal dimensions of the right to development.

Known as Poverty Reduction Strategy Papers (PRSPs), these instruments incorporate a set of policies that aim to reduce poverty in countries that qualify for development assistance from the World Bank and the IMF. First introduced in 1999, PRSPs have become central features of the provision of multilateral development assistance to countries in need. A PRSP is a document in which a State seeking multilateral development assistance details the measures it undertakes to introduce to address poverty within its midst over a three-year period. It provides a comprehensive, country-specific analysis of poverty, including macroeconomic and structural impediments to poverty reduction. A PRSP is expected to be the result of a participatory process, where the recipient government engages the active participation of the population as well as relevant governmental officials, ministries, and agencies. It aims to “reflect the multidimensional nature of poverty, identifying not just the economic but also the social, political, and cultural constraints that need to be overcome” to reduce poverty in the country.96 Finally, it presents a detailed plan to reduce poverty that links inputs to outputs, sets intermediate and long-term targets, and identifies indicators of progress to enable monitoring of implementation of its terms.

PRSPs do not appear to protect a population’s capacity to choose a model of development at variance with the conditions that the IMF and the World Bank typically attach to the provision of development assistance. And the extent to which they promote the more modest goal of ensuring the active participation of its citizens in the formulation and implementation of policies designed to promote development turns on a host of factors, such as who is involved in participation, how participation is organized, and the policy choices that participation is designed to engage.97 One would also expect their success to turn on a plethora of variables that are country-specific, such as the extent of political instability in any given State.98 Nor do they refer to participation as an incident of the right to development, and there remains significant resistance to transforming PRSPs into human rights instruments.99 However, they are nonetheless consistent with a conception of the right to development that requires States to take measures to ensure that its citizens have the capacity to actively participate in the formulation and implementation of development policy.

While the rise of PRSPs is consistent with a conception of the right to development that possesses internal dimensions, the formulation of the Millennium Development Goals (MDGs), and the monitoring mechanisms in place to chart progress toward their realization, help to clarify some of the right’s external dimensions. Established in 2000 at the U.N. Millennium Summit and affirmed at the 2002 International Conference on Financing for Development in Monterrey, Mexico, the eight MDGs call for the eradication of extreme poverty and hunger, the achievement of universal primary education, the promotion of gender equality and the empowerment of women, the reduction of child mortality, the improvement of maternal health, the combat of HIV/AIDS, malaria, and other diseases, environmental sustainability, and the development of a global partnership for development.100 Participants at the Millennium Summit and the Monterrey Conference agreed to achieve the MDGs by 2015.101 The World Bank and the IMF issue annual Global Monitoring Reports that monitor progress to this end. These reports provide detailed assessments of the contributions of developing countries, developed countries, and international financial institutions toward meeting development commitments, and propose specific recommendations to achieve greater compliance.

The 2006 Global Monitoring Report, for example, details the fact that many countries are off track in meeting the MDGs, particularly in Africa and South Asia, but provides evidence that higher quality aid and better policy environments are accelerating progress in some countries, and that the benefits of this progress are reaching poor families. It also argues that sustained monitoring is needed to ensure continued progress and to prevent the cycle of accumulating unsustainable debt from repeating itself. It argues further that international financial institutions, for their part, need to focus on development outcomes rather than on inputs, and support the efforts of developing countries to strengthen their statistical and institutional capacities.102

Whether development will occur anytime soon on the scale imagined by the Millennium Summit will depend on the willingness and capacity of developing countries to formulate and execute poverty reduction strategies that increase public investments, strengthen governance, promote human rights, and engage their respective civil societies and private sectors. It will also, of course, depend on the willingness of developed countries to provide extensive debt relief and increase their official development assistance to developing countries.103 The participatory conception of development informing the project improves conditions for the receipt of assistance; it is much less ambitious in addressing conditions for the provision of assistance. Development assistance overall has fallen dramatically from the early 1980s, when it constituted .36 percent of gross domestic product of all donors, to 2004, when it constituted .25 of gross domestic product of all donors.104 One estimate suggests that, for the MDGs to be realized, each developed country will need to increase its official development assistance to developing countries to 0.7 percent of its gross domestic product. To date, only five countries—Denmark, Luxembourg, Netherlands, Norway, and Sweden—have met or surpassed this target. Only six others—Belgium, Finland, France, Ireland, Spain, and the United Kingdom—have committed themselves to specific timetables to achieve this target.105

Regardless of the accuracy of predictions about their success, the Millennium Development Goals promote a conception of development that does not sacrifice human rights in the name of economic growth and industrialization—a conception shared by the right to development as enshrined in the Declaration on the Right to Development. Moreover, the eighth MDG—the establishment of a global partnership for development—includes numerous measures that can be said to clarify the content of the right. It calls for the development of a trading and financial system that is committed to development and poverty reduction, tariff- and quota-free access for the exports of least developed countries, enhanced debt relief for heavily indebted countries, cancellation of official bilateral debt, and more generous development assistance for countries committed to poverty reduction.106

The objectives of the Millennium Summit, like the PRSPs employed by the World Bank and the IMF, however, are voluntary initiatives that tackle global poverty. They do not mandate development assistance; they identify obligations that attach to donor States that voluntarily agree to provide development assistance. In the eyes of the World Bank and the IMF, recipient States should adopt measures to promote development, and they require international assistance to do so. But neither institution envisions development in terms that generate legal obligations on donor States or the international community to provide international financial assistance. Similarly, although Sengupta speaks of development as a participatory right, the process in which the right-holder is entitled to participate is a voluntary one—in his terms, a “development compact.”

What these various initiatives to implement the right to development nonetheless offer is clarification of what the right to development requires of States in the internal exercise of sovereign power. The Millennium Summit initiative also suggests what the right to development might require of States in the external exercise of sovereign power. What it does not offer is a normative account of why the right to development should impose external obligations on developed States to alleviate global poverty. By drawing on and departing from debates about global justice in contemporary political theory, the next part of this chapter seeks to provide such an account in light of the right to development’s role in the structure and operation of the international legal order.

FROM GLOBAL POVERTY TO INTERNATIONAL LAW

The obligations enshrined in the Declaration on the Right to Development become less ambiguous when understood in light of its basic thrust, which is to call for a new international economic order that would benefit populations in the developing world. The Declaration emerged out of a belief by many developing countries that the international legal commitment to the formal sovereign equality of States needs to be supplemented with a more equitable distribution of the world’s economic resources. Its preamble speaks of the human rights of “peoples and individuals affected by colonialism, neo-colonialism, apartheid, and all forms of racism and racial discrimination.”107 Article 4 declares that “as a complement to the efforts of developing countries, effective international cooperation is essential in providing these countries with appropriate means and facilities to foster their comprehensive development.”108 Understood as an instrument that promotes international distributive justice, the right to development, in the words of Bedjaoui, is a right “to an equitable share in the economic and social well-being of the world.”109

But what constitutes an equitable share, who might justifiably claim one, and why is attending to global poverty required as a matter of global justice? In recent years, there has been an explosion of scholarship in political theory exploring the thesis that distributive justice is not a matter to be determined within the boundaries of States. Instead, what constitutes a just distribution of wealth and resources should be determined globally. Political theorists engaging questions of global justice offer different accounts of what constitutes a globally just distribution. Charles Beitz has argued that distributive justice requires that global socioeconomic inequalities be arranged to the greatest benefit of the least advantaged.110 Simon Caney defends a similar egalitarian global distributive vision, one that includes “subsistence rights, a principle of global equality of opportunity, rules of fair play, and a commitment to prioritizing the least advantaged.”111 Hillel Steiner goes further, arguing that global justice mandates an equal portion of the world’s natural resources to all.112

Theorists also offer different accounts of among whom global justice is to be sought. Building on a cosmopolitan ideal that individuals are the ultimate unit of moral concern, some argue that global justice requires a just distribution of resources among citizens of the world.113 Others treat nations or peoples as the subjects of global justice.114 Still others see States as the subjects of global justice, maintain that States are not wholly responsible for the poverty within their midst, and argue for global redistributive measures to reduce the disparity of wealth and resources that exists among States.115

Notwithstanding differences among scholars over the proper subjects of global justice, most of the reasons they offer to explain why global justice requires attending to global poverty build on the proposition that natural, geographical, and social contingencies that contribute to global poverty—such as the State into which one is born, its location, and its resources—are morally arbitrary determinants of one’s station in life.116 The fact that one individual is born into a poverty-stricken country in Africa and another is born into a developed State in Western Europe, for example, may explain but does not justify the poverty that the former endures and the benefits that the latter enjoys.117 The geographical distribution of natural resources around the world means that some regions are resource-rich and others are resource-poor for reasons that are morally arbitrary. The distribution itself is not unjust; questions of justice enter the picture because the fact that a country is arbitrarily resource-rich does not provide a normative justification for entitling it to exclude others from its resources.118

The normative force of this claim is grounded in “luck egalitarianism,” a term coined by Elizabeth Anderson119 in critique of an account of distributive justice that identifies its relevance in the proposition that “there is injustice in distribution when the inequality of goods reflects not such things as differences in the arduousness of different people’s labors or people’s different preferences and choices with respect to income and leisure, but myriad forms of lucky and unlucky circumstances.”120 Ronald Dworkin has refined this claim with a distinction between “option luck,” “a matter of how deliberate and calculated gambles turn out,” and “brute luck,” which happens independently of choice, treating only the latter as a matter of distributive justice.121 Within this school of thought, “there is no consensus as to the precise cut between what is luck and what is choice, or between brute luck and option luck, and there is a lively ongoing debate on what luck is, and how to place the cut between luck and choice.”122

Others extend reasons for addressing poverty in the domestic sphere to the global arena, arguing that “the two realms are sufficiently similar that whatever principles of justice we are prepared to acknowledge in the domestic case, we should be prepared to acknowledge in the international case as well.”123 There are, of course, conceptions of justice that reject attending to poverty and economic inequality in domestic political communities.124 But some have argued that principles of justice that ground obligations to attend to poverty within a political community also ground obligations to attend to global poverty. If justice requires attending to economic inequalities in a political community because, in the words of John Rawls, a political community is “a system of cooperation designed to advance the good of those taking part in it,”125 then justice requires addressing global poverty because similar relations of mutual reciprocity and social cooperation exist at the global level. Rawls himself did not believe that the international community manifests the requisite degree of social cooperation to ground an obligation to address global poverty. He locates “a duty of assistance” instead in the need to ensure that States possess the capacity to operate in accordance with a public conception of justice.126 But this has not stopped others from relying on Rawls’ work to comprehend the demands of global distributive justice.127

The challenge confronting such calls for global wealth redistribution is twofold. First, in the words of Kok-Chor Tan, they need “to show how the aspiration for justice without borders can be reconciled with what seems to be a basic moral fact that people may, and are indeed obliged to, give special concern to their compatriots.”128This challenge recalls Hart’s distinction between general rights, “which all men capable of choice have,” and special rights, which “arise out of special transactions between individuals or out of some special relationship which they have to each other.”129 Critics argue that an aspiration for global justice cannot be reconciled with the fact that we owe special obligations to members of our own political community, because the conditions that give rise to these special obligations simply do not exist in the international realm.

Thomas Nagel, for example, conceding that we are under a duty to provide humanitarian assistance to those in dire need in other countries, argues that any additional obligations that promote distributive justice should vest in, and be owed to, members of political communities constituted as States. For Nagel, it is the fact that “we are both putative joint authors of the coercively imposed system, and subject to its norms … that creates the special presumption against arbitrary inequalities in our treatment by the system.”130 Nagel argues that international institutions do not possess coercive power delegated by individuals whose lives they affect; “the responsibility of those institutions towards individuals is filtered through the states that represent and bear primary responsibility for those individuals.”131

Andrea Sangiovanni makes a different claim, pointing not to the coercive nature of the State but to the reciprocity that exists among citizens of a State in “the mutual provision of collective goods necessary to protect us from physical attack and to maintain and reproduce a stable system of property rights and entitlements.”132 For Sangiovanni, “we owe obligations of egalitarian reciprocity to fellow citizens and residents in the state, who provide us with the basic conditions and guarantees necessary to develop and act on a plan of life but not to noncitizens, who do not.”133 Institutionally mediated relationships of reciprocity do exist at the global level, but their nature and character yield different principles of justice “in both form and content than those at the domestic level.”134 For Sangiovanni, international reciprocal relationships cannot plausibly ground an obligation to address global economic inequality.

What both advocates and critics of global wealth redistribution overlook is the structure and operation of the international legal order in which global poverty is situated. Political theorists who advocate global wealth distribution tend to miss the normative significance of the relationship between the legal structure of our international order and the distributive injustice of global poverty.135 It is no doubt true that the natural, geographical, and social contingencies that contribute to global poverty—such as the State into which one is born, its location, and its resources—are morally arbitrary determinants of one’s station in life. But the poverty experienced by a person born in, say, Chad, is not simply a matter of natural, geographical, and social contingency. That person is born into a legal jurisdiction recognized by the international legal order as vested with sovereignty over its people and territory.

The prominence of sovereignty as a legal entitlement that international law relies on to bring legal order to global politics has been defended in terms of a need “for a presumptive monopoly of the last word on public order in any given territory.”136 And sovereignty in international law possesses a measure of normative purchase to the extent that people can and do flourish by being organized into particular political communities and, in doing so, generate a complex set of interests that merit protection.137 One of the consequences of deploying sovereignty to organize global politics into an international legal order, however, is that it extends legal validity to certain natural, geographical, and social contingencies into which we are born. The capacity of a sovereign State to address poverty in its midst is in no small measure a function of its location, boundaries, and resources—variables whose limits and possibilities are determined by the nature and extent of that State’s sovereign powers.

Moreover, as discussed in Chapter 2, international law treats States as juridically equal legal actors, in possession of the same rights in international law and equal in their formal capacity to exercise these rights.138 One of the consequences of international law’s foundational commitment to the formal equality of States is that the substantive equality of States plays a marginal role in the normative architecture of the international legal order. International law domesticates questions of substantive equality, treating its potential normative significance as a domestic question of distributive justice among citizens, subject to the vagaries of domestic political contestation. International law’s relegation of substantive equality norms to the domestic realm further implicates the structure of the international legal order in the natural, geographical, and social contingencies that contribute to global poverty. International law conceives of the people of Chad as constituting a sovereign State, materially vesting in them only the meager resources within their territory, preventing them from accessing resources elsewhere, and imposing stiff barriers to those seeking to emigrate to escape the conditions of poverty in which they find themselves.139

As for those skeptical of treating global wealth distribution as mandated by distributive justice, it may well be the case that international institutions do not wield anything akin to the coercive power of a State or generate reciprocal relations of the kind that exist within domestic political communities. But the skeptics miss the normative significance of the relationship between the operation of the international legal order and global poverty. Many of the international organizations that currently play a major role in managing and coordinating relations between and among States, such as the United Nations, the World Bank, and the International Monetary Fund, owe their international legal existence to a suite of multilateral treaties resulting from an unprecedented burst of international cooperation after the Second World War.140 We saw in Chapter 2 that such institutions give institutional voice and legal effect to a dense network of international interactions between and among sovereign States by subjecting States to various forms and degrees of international legal authority, including legislative, regulatory, and adjudicative authority, monitoring and enforcement of treaty obligations, agenda setting and norm production, research and advice, and policy implementation.

Proponents of these various institutions, arenas, principles, and rules that States have created to promote the liberalization of trade, services, and investment argue that they will ultimately work to reduce global poverty by improving the social and economic conditions of all. Opponents argue that the legal norms and institutions that facilitate economic globalization will exacerbate global poverty. Despite their opposite predictions, what both share is the insight that international economic law has distributive consequences for the global poor.141 A conception of the right to development that imposes negative external obligations on States, when participating in the international realm, to address global poverty is one that holds international economic law accountable for its potential to exacerbate global poverty. Given that both the structure and operation of international law are implicated in the fact, if not the reproduction, of global poverty, the right to development imposes negative obligations on States and international legal institutions to fashion rules and policies governing the global economy in ways that prevent its exacerbation.142

The work of Thomas Pogge is illuminating in this respect.143 Pogge argues that human rights, properly conceived, should focus less on “perfect” or abstract duties that we owe others directly and more on what justice requires of the establishment and operation of institutional orders that govern our lives. Those responsible for the establishment of international order (for Pogge, this means all of us) confront an array of possible institutional options, and respect for human rights requires certain institutional choices over others when constructing and operating institutions to govern global matters. He refers specifically to the structure and operation of international institutions, such as the WTO, which, he argues, enable economically powerful States to secure “the lion’s share of the benefits of global economic growth.”144 Pogge argues that global justice requires institutional choices that decrease rather than increase world poverty. This requirement is not a positive obligation to share one’s wealth or resources with strangers in need. It is a negative obligation on international legal actors—including States—to not fashion international economic rules and policies that exacerbate global poverty.

Although Pogge does not address the nature and scope of the right to development, his analysis sheds light on some of its role in the international legal order. As noted previously, the right to development, as enshrined in the Declaration, promotes “the constant improvement of the well-being of the entire population” of a State.145 It does so by protecting the capacity of a State’s population to “participate in, contribute to, and enjoy economic, social, cultural and political development.”146 It provides this protection by imposing negative and positive obligations on both the internal and external exercise of sovereign power.147 While its internal dimensions police the relationship between a State and its own citizens, its external dimensions speak to the exercise of sovereign power in the international arena. It obligates States and other international legal actors—when participating in the formulation of international legal norms governing global markets in labor and capital, trade and investment, and monetary policy—to protect the capacity of developing States to promote development in order to address poverty within their borders.148 The right to development, in other words, imposes a negative obligation on States, when exercising sovereign power in the international arena, not to fashion rules and policies governing the global economy in ways that exacerbate global poverty.

Compliance with the right’s negative obligations thus requires changes to the ways that international financial institutions formulate international economic law and policy. As detailed previously, the U.N. Millennium Development Goal 8 outlines some of the changes required by the right. It calls for the development of a trading and financial system that is committed to development and poverty reduction; tariff- and quota-free access for the exports of least developed countries; enhanced debt relief for heavily indebted countries; cancellation of official bilateral debt; and more generous development assistance for countries committed to poverty reduction.149

In this vein, Robert Howse has argued that, in the context of the WTO, the right to development also requires “a different methodology for determining what policies and laws ought to be on the negotiating agenda, how they might be crafted, what goals they are to be interpreted as aiming at, and how their effects might be predicted ex ante, as well as evaluated ex post.”150 Howse suggests that such a methodology entails the exploration of policies that enable the mutual reinforcement of economic growth and human rights protection, more open consultation with civil society, direct citizen access to WTO policy-making processes, and greater coordination between the WTO, the Office of the High Commissioner on Human Rights, and other relevant international institutions in the implementation of the right to development.151 Similarly, the U.N. Working Group has proposed that States assess the impact of proposed trade agreements on the right to development in all relevant international trade forums.152

In the context of the World Bank and the IMF, Anne Orford argues that institutional reform is also necessary to ensure that their decision-making processes enable “the people of target states to determine the nature of the economic, and thus the political, system in which they live.”153 While both the World Bank and, to a lesser extent, the IMF, have taken some steps in this direction by their engagement with a participatory conception of development as illustrated by their reliance on PRSPs, Orford argues that both institutions rely on processes and practices that fail to guarantee equitable and fair access to the benefits of development.154 Moreover, both institutions now acknowledge that development involves the promotion of not simply economic growth but also human freedom, and that the protection of human rights is a means and end of development. But they continue to privilege civil and political rights at the expense of social and economic rights and actively resist a conception of the right to development that would subject their policies and initiatives to human rights scrutiny.155

Conceiving of the right to development as an instrument that mitigates some of the adverse consequences of international economic law thus explains why the right entails a negative obligation on States and international financial institutions to not formulate rules that further diminish the capacity of developing States to address poverty within their midst. But does this account explain why the right to development imposes positive, external obligations on developed States to provide development assistance in the form of bilateral loans, grants, and debt relief to developing States and make contributions to multilateral institutions, and requires multilateral institutions to provide development assistance to recipient States?

Some have rested the case for positive obligations of this kind on the ways international legal norms governing global markets in labor and capital, trade and investment, monetary policy, and other components of international economic law possess the potential to exacerbate global poverty. Margot Salomon, for example, argues that the right to development imposes obligations on donor States to provide assistance to developing States because our “skewed international economic environment … by definition undermines the ability of less commanding states to give effect to human rights.”156

Others conceptualize a duty to provide financial assistance in less systemic terms. Charles Beitz argues that “members of affluent societies are likely to have some reason to act to reduce poverty or to mitigate its effects in most poor countries with which they interact, but … these reasons will vary in strength.”157 He points to bilateral relationships between rich and poor countries that render poor States worse off than they would have been absent the relationship; past relationships that place a poor State in a position worse than it would have been had these relationships not occurred; relationships in which a poor State’s gain is less than its fair share of the social product of its relationship with a wealthy State; and relationships the termination of which would be asymmetrically costly for the poor State.158 Beitz adds that a more systemic reason for positive, external obligations of financial assistance might present itself to the extent that international economic law facilitates these kinds of relations between and among States, but such obligations will arise in any event only when poor States cannot live up to their own internal obligations, and their content will depend on features specific to the case at hand.159

Grounding a positive obligation to provide financial assistance to developing States in the structure of international economic law, however, requires assuming—if not proving—that the rules and institutions that constitute our international economic order contribute to global poverty. It is an open question whether this assumption, on its own, can ground a positive obligation on developed States to provide financial assistance to developing States in the name of global poverty alleviation—especially in light of ongoing debates about the relationship between globalization and poverty in the global south that show no sign of abating in the near or even distant future. International economic law, however, operates against the backdrop of another set of international legal norms that speak more directly to the distribution and exercise of sovereign power. As suggested below, an additional normative foundation of a positive obligation on developed States to share some of their wealth and resources with developing States to reduce global poverty lies in the international legal history of the rise and fall of colonialism.

THE RIGHT TO DEVELOPMENT AND THE RISE AND FALL OF COLONIALISM

Positive obligations associated with the right to development in international law receive greater normative clarity when one begins to delve more deeply into the possible ways the international legal order has contributed to the production and reproduction of global poverty. The international legal commitment to the formal equality of States and its concomitant consignment of substantive equality to the domestic realm implicates the structure of the international legal order in the natural, geographical, and social contingencies that contribute to global poverty. And behind this commitment are three background legal norms that structure the capacity of communities to participate as States in the international legal order. First, international law provides that existing States, generally speaking, are entitled to have their territorial integrity respected by other States.160 Second. international law also confers legal validity on a claim of sovereignty by a community if it meets the criteria that it supplies to determine whether it constitutes a State.161 Third, international law vests the right of self-determination in peoples, entitling colonized peoples, who did not otherwise meet the criteria of statehood, to acquire sovereign independence. These norms determine the legality of countless claims of sovereign power and authorize the reallocation of sovereignty in international law occasioned by the demise of existing States and the creation of new States by recognition or right.

Recall, too, that, until the end of the First World War, “if international law enforced any conception of self-determination, it meant one thing: established states had a right to be left alone by other states.”162 The field traditionally understood self-determination as vesting in the entire population of an existing State, coextensive with sovereignty itself, and the territory of a State extended to the territory of any and all colonies under its imperial control. As a result, international law conferred legal validity on colonialism. Any attempt by a colonial population to free itself of its colonial status was comprehended as a threat to the territorial integrity of its colonizing master and an international illegality.

While self-determination began to take on a modicum of meaning beyond that of sovereignty itself after the First World War, international law only began to comprehend it as a right vesting in a collectivity that does not necessarily constitute the whole of a State’s population after the Second World War. It did so as a means of managing and legitimating the legal transformation of colonial territories in Africa and elsewhere into sovereign States. In 1960, The General Assembly enacted the Declaration on the Granting of Independence to Colonial Countries and Peoples, proclaiming that colonial populations constitute peoples entitled to exercise the right of self-determination and acquire sovereign independence.163 In 1970, the General Assembly enacted the Declaration on Friendly Relations, clarifying the relationship between the right of self-determination and the principle of territorial integrity of States.164 The 1970 Declaration specified that the territory of a colony has “a status separate and distinct from the territory of the state administering it,” thereby providing a formal explanation as to why the acquisition of sovereign independence by a colonial population does not interfere with the sovereign integrity of its parent State.

One important consequence of this dramatic international legalization of decolonization was that ex-colonies only acquired the incidents of sovereignty when they acquired sovereignty itself. Before they achieved sovereign recognition, control over natural resources vested in their colonial masters, as did all other incidents of international sovereign power. International law could have governed the transition from colony to sovereign State differently. This is partly what developing countries sought to achieve in their push for a new international economic order. Antony Anghie points out that the U.N.’s 1962 Resolution on Permanent Sovereignty Over Natural Resources165 vests a right to sovereignty over natural resources in peoples and nations, suggesting “that even colonized peoples who had not yet become independent were granted certain rights that could protect their resources.”166 Moreover, the right is to “permanent” sovereignty, which also suggests that it always vests—and more important, always vested—in a people, regardless of when they achieve complete sovereign independence in international law. In Anghie’s words, “the wording of the 1962 Resolution could have been used as a basis for peoples seeking compensation for colonial exploitation upon becoming independent, sovereign peoples.”167

But developing countries were unsuccessful in their efforts to change the ground rules governing the acquisition of sovereignty beyond the incorporation of a right of self-determination validating their quests for sovereign independence. When international law extended its distribution of sovereignty to include colonies that had achieved sovereign independence, it vested ex-colonies with the incidents of sovereignty only at the moment of their independence. In the words of the Permanent Court of International Justice, sovereign independence means “a separate State with sole right of decision in all matters economic, political, financial or other with the result that that independence is violated, as soon as there is any violation thereof, either in the economic, political, or any other field, these different aspects of independence being in practice one and indivisible.”168 But States acquire “the sole right of decision in all matters economic, political, financial or other” only when they become States. Whether an ex-colony is resource-rich or resource-poor turns in part on what resources were left by colonial authorities when international law vested it with sovereign power.

As Anghie has pointed out, additional international legal doctrines also shaped the extent of resources available to third-world States at the moment of their inclusion in the international distribution of sovereign power. The doctrine of State succession holds that rights granted by a sovereign power to a private entity are to be respected by the successor sovereign.169 In the context of decolonization, the predecessor sovereigns were, of course, colonial powers. Some colonial powers also entered into agreements with their colonies shortly before sovereign independence in which the colony undertook to protect all territorial rights acquired by achieving independence.170 Before colonies participated in the distribution of sovereignty, in other words, international law vested the legal power to exploit their natural resources in colonial powers. “Indeed, the entire point of colonization,” in the words of Arthur Ripstein, “was precisely to acquire territory, natural resources, workers, and markets in ways that worked to the advantage of the conquering country.”171 And when colonies became subjects in the distribution, international law vested them with power only over those resources that remained at the date they achieved sovereign statehood. This temporal dimension to the acquisition of sovereignty in international law has the effect of privileging States with a history of colonizing others over States with a history of being colonized, thereby contributing to the disparity of resources that exists between developed and developing States.

International law thus withheld sovereignty from colonized populations and prevented them from exercising control over the natural resources of their territories by conferring international legal validity on colonialism, thereby preventing development from occurring in a manner that would benefit the populations of colonies. It authorized colonizing powers to treat the natural resources of their colonies as their own. And when international law finally—and, in many cases, belatedly—extended legal validity to decolonization projects, it vested in newly decolonized States sovereign power over only those resources that remained when they acquired sovereignty, and it held them to contractual obligations undertaken by their colonial predecessors. Conceiving of the right to development as imposing a positive obligation on developed States to attend to global poverty thus constitutes a legal means of addressing adverse distributional consequences caused by the ways in which international law excluded—and belatedly included—collectivities subject to colonial rule into its distribution of sovereign power.

This conception need not lead to the conclusion that positive obligations only fall on developed States with a history of colonizing others, although it might justify more stringent positive obligations on such States to the extent that their level of development is a function of the sovereignty they historically possessed over their colonial subjects. It supports the imposition of positive obligations on all developed States to come to the aid of poor States because all States participated in the formation of international legal norms that vested colonizing projects with a veneer of international legality—colonizing projects that contributed to global poverty. These norms not only include those that authorized colonization itself—norms that refused to recognize extant political communities as possessing sovereignty over their members and territories. They also include norms that rendered lawful whatever colonizing powers saw fit to do with the natural resources of their colonial territories. And they include legal norms that governed the transition from colony to sovereign statehood. One would be hard-pressed to argue that these features of the structure and operation of international law have not contributed to the fact of global poverty, and the right to development thus stands as a means of mitigating their contribution.

Determining the extent to which these international legal norms have contributed to global poverty turns on the significance we attribute to the operation of the international legal order and how much can be attributed to other factors, such as geography, climate, and disease, as well as the failure of poorer States to take advantage of the resources over which they exercise sovereign power. But this question of attribution is a normative matter, not a matter of financial accounting.172 Conceiving of the right to development in distributive terms yields normative reasons to interpret it as mandating global wealth redistribution. The obligations corresponding to this interpretation of the right to development do not necessarily correspond to abstract duties that we owe each other by virtue of our common humanity. Instead, these obligations lend legitimacy to an international distribution of sovereign power tainted by the ways the developing world was unjustly excluded from international law’s distribution of sovereignty and subsequently legally disadvantaged in the process of its incorporation in the international legal order.

This account of the right to development comprehends bilateral and multilateral participation in global redistributive projects in compulsory terms. It entails treating development assistance levels as required as a matter of international human right, setting contribution levels in light of available data and revising levels as new data emerge. It also entails revising and, if necessary, replacing such projects with alternative strategies if monitoring reveals deficiencies and reform possibilities. Alternative strategies include taxes on currency transactions, arms sales, and consumption of fuels producing greenhouse gases, as well as special drawing rights in times of crisis to provide emergency financing.173 Whatever the means used to implement the right, their effectiveness will depend on sufficient funds flowing from rich to poor countries, from contributors who are richer than beneficiaries, and from contributors who are relatively rich in their own country to beneficiaries who are relatively poor in their country. Otherwise, transfers will end up in the hands of the rich elite in poor countries because they contemplate the possibility that contributors might be relatively poor people in a rich country, and beneficiaries might be relatively rich people in a poor country.174

The right to development thus speaks to how the structure and operation of international law participates in the production of global poverty. Despite textual ambiguities in the various instruments in which it finds expression, the right vests in individuals and communities who have yet to benefit from development. It imposes internal obligations on the States in which they live to address conditions that contribute to their plight. Internal obligations are both negative and positive in nature. A State’s negative obligations require it to not act in ways that interfere with the exercise of the right to development. A State’s positive obligations require it to enable its population to participate in and benefit from economic, social, cultural, and political development.

The right to development also imposes external obligations on international legal actors—including developed States and international organizations—to assist developing States in poverty reduction. The external obligations associated with the right to development are also negative and positive in nature. Its negative dimensions require States and international institutions to fashion rules and policies governing the global economy that do not exacerbate global poverty. Its positive dimensions require States and international institutions to provide assistance to developing States in the form of development aid and debt relief.

This account of the right to development both draws on and departs from conceptions of international distributive justice in contemporary international political theory. It adopts a narrower focus than such conceptions by attending to the effects of how and when international law distinguishes between valid and invalid claims of sovereign power. It works with the existing international legal order, including its commitment to sovereignty. It treats sovereignty as a good that international law distributes among a variety of legal actors for reasons that relate to the nature of sovereignty itself, including the fact that it protects associative relationships in political communities. Yet legal norms that instantiate international law’s commitment to sovereignty also participate in the production and reproduction of global poverty. On the account offered here, the right to development serves as a legal instrument to mitigate some of the adverse distributional consequences produced by these legal norms. In doing so, it—like all human rights in international law—seeks to do justice in an international legal order that protects, by its foundational commitment to State sovereignty, a plurality of political communities and the multiple associative ties and obligations that they engender.
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