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Foreword by Paul Keating

I WAS WITH GOUGH WHIHAM the last time he met with Sir John Kerr before the dismissal of the Whitlam Government five days later. I was attending an Executive Council meeting at Government House in the office of the Governor-General. I was there as Minister for Northern Australia for the appointment of the chairman of the Darwin Reconstruction Commission.

The Governor-General and the Prime Minister had had a twenty-minute or so meeting before I was ushered into the room. But upon my arrival, the room was filled with great mirth and noisy guffawing, the subject being how the Chief justice Garfield Barwick and Justice Lionel Murphy deserved each other on the High Court. The current point of dispute between them was Murphy’s bid for a uniform for female tipstaff at the court, a proposal which was being resisted by Barwick.

Given that the country was at the penultimate point of its deepest constitutional crisis, I took this mirth between the Governor-General and the Prime Minister to mean that they were seeing eye to eye on the big issue in front of them and I had assumed that Gough Whitlam had been made aware of the Governor-General’s intentions, having had twenty minutes with him before I came in.

After we completed the modest Executive Council agenda, the Governor-General escorted the Prime Minister and me down the long corridor at Government House to the front reception steps under its portico.

So convivial was the relationship between them that on that short walk, Gough Whitlam enjoined me to admire the Governor-General’s ‘leonine mane’: the shock of white hair which dominated Sir John Kerr’s appearance.

After bidding farewell to the Governor-General, the Prime Minister and I took our places in the Commonwealth car for the return trip to Parliament House. I said to the Prime Minister: ‘Well he seems all right?’ To which he replied: ‘Oh yes, he’s entirely proper, he’ll do the right thing.’

This was the first inkling I had that the Prime Minister had not been apprised of the Governor-General’s intentions or strategy, that he was not privy to the Governor-General’s view as to how the crisis might be resolved. So it did not come entirely as a surprise to me, when I learned at lunchtime the following Tuesday, 11 November, that the Governor-General had dismissed the Prime Minister and the government with him. It was then I knew, and could clearly see, the Governor-General had ambushed the Prime Minister, failing in his constitutional duty to keep the Prime Minister, his chief adviser, apprised of his intentions in the circumstances.

What we did not know, any of us, was that Sir John Kerr had beforehand consulted with the Chief Justice, Garfield Barwick, and earlier with Justice Anthony Mason, specifically in respect of the reserve powers, in what was obviously a premeditated strategy, with much forethought, to terminate the Whitlam Government.

Kerr was the black spider on the constitutional web. But the web was the creation of only one person: Malcolm Fraser.

Malcolm Fraser put the country and the polity through this enormous crisis simply to bring on an election at a time of his choosing and not that of the Prime Minister, as is the normal prerogative.

Malcolm Fraser ransacked the country. And in doing so, put a cleaver through the polity; a schism which remains to this day. And all to go to a poll eighteen months earlier than scheduled. And by all reckoning, a poll Malcolm Fraser and his party would have won easily.

The crisis Malcolm Fraser brought on could only have come alive owing to the Senate’s ability to refuse a budget or money bill from the House of Representatives. A power the Senate enjoys to this day.

Australia’s constitutional crisis of 1975 was brought on by domestic opportunism and constitutional inadequacies. These weaknesses were exploited by a ruthless personality in Sir John Kerr, who had taken upon himself to superintend the country in the name of the monarchy, transcending the mandate of an elected government and with it, the conventions and prerogatives available to the Prime Minister and to the Cabinet.

What the recent release of letters between Sir John Kerr and Buckingham Palace reveal is Kerr’s concomitant ruthless management of the Queen’s office and with it, his arrant disregard of the Queen’s need of constitutional impartiality and the danger he had cast for her, as monarch.

The letters reveal that while the Governor-General discusses the reserve powers with the Queen’s secretary Sir Martin Charteris, he does not reveal to Charteris that he had engaged in secret talks with the Chief Justice Sir Garfield Barwick nor the essence of Barwick’s advice, which went to the Governor-General’s plan to dismiss the government and install Malcolm Fraser as caretaker Prime Minister.

Remote from Australia, as the Queen is similarly remote from Canada, the policy of the Palace is one of non-interference, certainly of non-confrontation, when it comes to political issues, their promotion and the parties which trafficked in them.

The idea that the Queen may have wished or actively conspired in arrangements with Sir John Kerr to affect a party political outcome in Australia amounts to no more than tilting at shadows.

When, as Prime Minister, I met the Queen at Balmoral on 18 September 1993, and told her that I believed the monarchy’s service to Australia had outlived its relevance and that in its best interests Australia should become a republic, the Queen accepted this view with equanimity. Upon momentarily digesting what I had said, without hesitation the Queen said, ‘I will, of course, take the advice of Australian ministers and respect the wishes of the Australian people.’

There was not a second’s hesitation in the Queen’s mind about the clarity of her mission and her wish to stay above politics—to do that which Australian ministers and the Australian people thought best.

This has been the Queen’s modus operandi and remit since her coronation in 1953. The notion that, in some way, she was transfixed by the policies of the Whitlam Government in Australia and had to engage herself with her then Governor-General in that government’s termination is given the lie by her willingness to terminate herself as monarch and Queen of Australia in her conversation with me—another and a later Prime Minister in her long life of Prime Ministers.

Gough Whitlam occasionally and inadeptly referred to Sir John Kerr as ‘My Governor-General’. Kerr, consumed with vanity, would have hated the notion that he was someone else’s person or instrument. Upon the assumption of the governor-generalship, Sir John Kerr would have entertained ideas that he had entered a rarefied domain, hearing voices meant only for him.

Whether the default to vanity or notions of vested greatness exercised Sir John Kerr’s perceptions, he was clearly a man of dangerous character—prepared to put the country’s constitutional arrangements to ransom to gratify himself as much as to solve a seeming constitutional impasse.

The so-called Palace letters, the subject of this book, make clear that there were two principal villains at the heart of the crisis. The politician who conceived it, Malcolm Fraser, and the would-be patrician who decided to gratify himself in its solving, John Kerr. The third man, Gough Whitlam, was left to ponder the misjudgement of his faith and dealings with his self-possessed, slippery appointee.
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Preface

In July 2020, the National Archives of Australia released the long- suppressed letters between Sir John Kerr and Queen Elizabeth II written during the constitutional crisis that culminated in Gough Whitlam’s dismissal on 11 November 1975.

These 212 letters, written during Kerr’s tumultuous tenure as the Queen’s representative in Australia between August 1974 and December 1977, are a treasure trove. Including attachments such as newspaper articles, speeches, press releases and telegrams, they amount to over 1200 pages of new archival material.

The release of these letters demanded a new book-length account of the dismissal. They offer a fascinating insight into the most divisive and convulsive event in our political history.

We requested access to these letters in 2012 but were denied. They were deemed personal and private between the Governor-General and the Queen and her advisers. We pay tribute to academic Jenny Hocking for her dedicated efforts in launching legal action and her success in having these letters made available to all Australians. This is in the national interest.

In this book, we draw on other archival documents—including over 100 pages of Kerr’s personal papers and correspondence with Prince Charles that have not been made public before— coupled with new interviews with former Governors-General, Prime Ministers and Opposition Leaders to explore the letters and their significance.

Paul Kelly has had a life-long interest in the dismissal. He covered the crisis and dismissal on 11 November 1975 and a short time later was sacked as political correspondent for The Australian for his opposition to Kerr’s dismissal action and also for his opposition to Malcolm Fraser’s blocking of the budget.

Troy Bramston, born weeks after the dismissal, comes from a different generational perspective. He always believed the dismissal represented a serious breakdown in democracy and was unjustified. He has interviewed most of the key players and has made a number of significant archival discoveries in subsequent decades.

This is our second joint book on the 1975 crisis. We are committed republicans but our approach in this book is solely the search for historical truth. We are not interested in exploiting the crisis for ideological or political ends or promoting conspiracy theories. This is a critical event in Australia’s history and our purpose is no more and no less than to discover and document what happened. This book is about the truth of the Palace letters.

Paul Kelly and Troy Bramston,
24 August 2020


Introduction

For Queen Elizabeth II, Australia is a distant but cherished realm. She did not choose to become Queen of Australia; that prize came by birth and constitutional evolution. She makes no claim upon Australia but discharges the responsibility she inherits. It is a strange, almost baffling, arrangement: Australia’s head of state is the Queen of another country living on the other side of the world.

The release in July 2020 of the Buckingham Palace letters—the correspondence during the 1975 crisis between Sir John Kerr as Governor-General and the Queen of Australia through her private secretary, Sir Martin Charteris—exposes a domain the Australian people have never seen. Depending upon your perspective, these letters will provoke surprise, admiration or anger.

The monarchical system in this country rests upon a duality—the Queen is head of state but her powers have been nationalised and are exercised by the Governor-General chosen from the Australian nation. The Queen does not belong to the daily life of the Australian community. The people respect the Queen but assume she has no power over them. They also assume the Governor-General acts on the advice of the Prime Minister. The survival of this intricate system depends on the avoidance of internal breakdown.

This is why the 1975 crisis became such a flashpoint—the principles of the system were thrown into jeopardy and, in the process, the defects in Australia’s head of state model were exposed. Our Constitution is one of the oldest among democracies. Yet this is an astonishing, even a fantastic arrangement, anchored in historical origins, tempered by mutual self-interest, encompassing jurisdictions 17 000 kilometres apart and whose business is conducted in strictest secrecy.

How could it not contain potentially fatal fractures? If you were starting from scratch today nobody would remotely construct such an arrangement. What happened in 1975 was that wilful leaders with a sense of destiny pushed the model to near breaking point. The rupture in relations between Kerr and Gough Whitlam leading to the dismissal of the Prime Minister is known and documented.

But the related issue of relations between the Queen and Kerr—while known to a certain extent—has awaited the release of the Buckingham Palace letters. This is probably the final chapter in the story of the dismissal of the Whitlam Government, the most dramatic and divisive event in Australia’s constitutional history. But while the letters are important, they are not the only source. Documents on their own do not reveal the full story.

The letters reveal the system at its moment of deepest trauma. The 1200 pages of letters, attachments and newspaper clippings released by the National Archives of Australia put on the public record how the Palace in London and the Governor-General in Canberra dealt with each other. The documents throw sunlight on secrecy, showing what the Queen of Australia actually does.

The letters belong to another age, when letter writing was a way of life and business, before email and text messages. They were sent by courier bag, with a delay of several days between dispatch and delivery. These are letters deemed ‘personal’ and ‘private’ between friends but also between constitutional entities.

If you thought the Queen was above politics, you could not be more mistaken. This misconception is widespread—it arises because of confusion over the notion of monarchical impartiality. Yet the Palace is immersed in politics. The Queen meets the British Prime Minister each week for an hour. She presides as head of the Commonwealth and is head of state in fifteen countries in addition to Britain, including Australia, Canada, New Zealand, Papua New Guinea and Jamaica.

The Netflix series The Crown, while providing sometimes a fantasy view of the Queen’s challenges over the decades, is true in its central theme—the monarchy lives with perpetual political drama and its survival depends upon public consent. Symbolism and secrecy are its hallmarks.

The monarchy is a triumph of optics. People seem to have a near inexhaustible demand for news of the royals as the latest generation, Prince William and Prince Harry, command modern- day screens. The Queen, now in the sixty-eighth year of her reign, has conducted a tour de force of discretion, keeping afloat public support for the Crown in a world where demands for democratic equality and social justice might have brought its demise.

This is achieved by an iron rule—staying out of constitutional trouble. In his book The English Constitution, the nineteenth-century writer Walter Bagehot said, ‘we must not let daylight in upon the magic’—meaning the success of monarchy lay in its mystique.1 But mystique is now replaced by monarchical marketing and political non-interference.

Ultimately, the system depends on its workability. That means each component doing its job—a dignified and popular Queen, a wise Governor-General and a known set of conventions to govern relations between the Governor-General and the Prime Minister. Queen Elizabeth has been monarch to fifteen Australian Prime Ministers. But the only function the Queen now retains is to appoint and remove the Governor-General on the advice of the Australian Prime Minister.

This means there are various ways of describing our system. It is a constitutional monarchy but the monarch is British. Australia has no monarchy and will not invent one. But because the power of the sovereign resides with the Governor-General not with the Queen herself, our system could be called a Governor-Generalate.2 It is therefore no surprise that throughout the Palace correspondence Kerr is the initiator, the seeker, the cultivator. For his full three years in office from 1974 to 1977 he engages the Palace at length, writing most weeks, often long four-, five- or six-page letters. Unsurprisingly, he is even more active before and during the constitutional crisis.

Often addressing Charteris as ‘My dear Private Secretary’ and frequently ending with the phrase ‘Please assure Her Majesty of my continued loyalty and humble duty’, Kerr floods the Palace with his assessment of Australian politics, the leaders, the main events and every tedious aspect of vice-regal business. Far too often his tone is obsequious and self-serving. Sir John was infatuated by pomp, honours, ceremony and his own self-importance. He loved the office and he loved the idea of travelling to London for an audience with the Queen.

Kerr’s typical pose is that of a conciliator, a man who realised he lacked the toughness for a political career. Once a Labor man, he inclined to the conservative side as Governor-General. His distaste for the Whitlam government’s methods is undisguised and his suspicion of Whitlam is a feature of the correspondence. But he is two-faced. Kerr offers the Palace one side of his disposition and offers Whitlam another side.

As a reporter on Australian events, Kerr is patronising of Whitlam and Fraser, subtly identifying their foibles, at one point mocking them as ‘political heroes’ and invariably adopting a superior tone. After the crisis, however, the letters change—Kerr is agitated, troubled, obsessed about security, worried about Whitlam’s campaign against him and upset that he is not getting more support from Fraser. In this period, isolated at Yarralumla, he needs Charteris as a support. He opens his heart and voices his fears, provides excruciating details about the attacks on him, and in one letter explains the circumstances of the divorce of Anne Kerr as a prelude to their marriage, so the Palace will know the claims made by his enemies are false.

He is endlessly cultivating the Palace, writing voluminous letters and then fretting whether he is writing too much. During the crisis, Kerr discusses a range of options with the Palace, including the use of the reserve powers. A rough word count suggests Kerr writes five or six times as many words as Charteris. It fulfils an emotional need and later becomes therapy. Charteris offers a kind of pastoral care. Kerr loves a social life, companionship, friendship, a drink and applause from his peers. He seeks and needs reassurance from the Palace and frequently asks Charteris about the Queen’s own opinion. But it is easy to misinterpret Kerr’s letters—Kerr often looks a weak man yet he never forgets the power equation. Kerr knows the power that resides in his office and he cherishes the virtually unlimited constitutional discretion he possesses. Only later does his purpose become obvious—he wants the confidence and support of the Palace in order to maximise his own discretion and freedom for constitutional action. There is purpose in his method.

Tim McDonald, the official channel with the Palace in 1975 at Australia House, London, on protocol-related issues, said the letters revealed Australia’s ‘undefined relationship to a distant foreign Head of State whose primary interests do not necessarily coincide with ours’. He said Kerr ‘while intellectually qualified’ was ‘temperamentally unsuited to the role of Governor-General’ given his insecurities.3

Charteris writes as a veteran civil servant, immersed in the culture of the Palace, dedicated to the Queen’s interest and deeply experienced in monarchical issues. Writing with the Queen’s authority he invariably said she had read Kerr’s letters. On occasions this may have been a polite subterfuge but it can be safely assumed the Queen read Kerr’s letters during the crisis.

The chief focus of Charteris is to maintain cordial relations with Kerr, monitor the Governor-General and correct for any extravagances. Charteris’ letters, far briefer than those of Kerr, are friendly, conversational and supportive. As a member of the royal household he is deferential to Kerr as a Governor-General. His tone is chummy in a British way but his purpose is to keep the Queen protected from the turbulence of Australian politics. The guiding star of the Palace is well established—to avoid confrontation in domestic crises in Australia or other nations where she is head of state.

The letters from Charteris reflect the style of the times. Contemporary readers will find them unusually chatty, informal and occasionally indiscreet. After the dismissal, Charteris sometimes risks the Palace’s integrity in his endorsements of Kerr’s dismissal. But they are written with intent—to sustain a constitutional relationship between London and Canberra.

Charteris is not Kerr’s legal adviser. He has no status in that capacity and often defers in the letters to Kerr’s superior legal knowledge. Most of the occasional legal suggestions that Charteris makes are just that—suggestions. When he does make what sounds like a legal recommendation it is mostly a statement of the obvious: that Kerr should follow the Constitution. Nor is Charteris Kerr’s political adviser. Occasionally he counsels Kerr—when this occurs it is conspicuous, during the crisis and afterwards when an agitated Kerr flirts with resignation.

In an adroit way, Charteris applied periodic pressure to Kerr, his theme being the crisis was Kerr’s management responsibility, not theirs. As Charteris told Kerr, the office of Governor-General ‘does not seem to lie on a bed of roses’.4

Tim McDonald called Charteris ‘an experienced, wily and polished public servant’ who exuded an air of ‘effortless superiority’. He said: ‘Charteris establishes himself as the firewall between Kerr and any possibility of the monarchy being involved in the Governor-General’s political responsibilities to the detriment of British interests.’ McDonald added: ‘The Palace letters need to be read in this light, rather than interfering in Australian politics and implicated in a plot to overthrow the Whitlam government.’5

As a professional, Charteris would always enjoy good relations with whoever was Australian Prime Minister, Whitlam or Fraser. Whitlam regarded him as a friend. Any notion the Palace professionals were anti-Whitlam or hostile to the Prime Minister during the 1975 crisis has no evidence to sustain it, either in the letters or elsewhere. Whitlam had a proper and cordial relationship with the Queen. And the Queen during her long reign has had no habit of rummaging about in the political affairs of Commonwealth nations to liquidate leaders of whom she disapproved.

The letters from Charteris are brilliant in disguising the weakness of the Crown’s position. This is founded, first, on remoteness—the Palace cannot pretend to master what is happening in Australia. It is removed in space, time and ethos. It relies on Kerr as the information source. Second, the Palace is constitutionally hostage to Kerr. The Queen cannot select and remove the Governor- General—she does so only on the Prime Minister’s advice. The Palace must live with the Queen’s representative that it gets— good, bad or indifferent. Its posture of support and cooperation with the Governor-General is necessitated by these realities. The Palace has no choice—it cannot dismiss Kerr—it has to make the relationship work.

But that relationship changed with the dismissal. After the dismissal, the Palace had to live with the reputational consequences of Kerr’s action and the political backlash in Australia. Because Kerr acted in the Queen’s name, the Palace could not publicly criticise the Governor-General and because the Governor-General, as the Queen’s representative, was under public attack, Charteris felt obliged to offer whatever private support he could. Sometimes he went too far. The ritual of supporting and encouraging Kerr became almost farcical with exaggerated praise that now reads as a misjudgement. These words were unwise and imprudent. But they reflected the dilemma of the Palace—it had to live with what Kerr had done and offer personal reassurance.

The 1975 crisis was triggered by two events. First, on 15 October Fraser announced that the Opposition would block the budget in the Senate to force Whitlam to a general election. This followed the resignation of the Minister for Minerals and Energy, RFX ‘Rex’ Connor, for misleading parliament over the loans affair. But Fraser was only able to do this because of corrupted Senate numbers—the New South Wales and Queensland governments had refused to replace Labor Senate vacancies with new Labor senators. ‘The Opposition now has no choice,’ Fraser said. ‘We are dealing with a chain of improprieties which constitutes one of the most extraordinary and reprehensible episodes in Australia’s political history.’

Second, Whitlam asserted his right as Prime Minister to defy the Senate, to confront Fraser, to break the nerve of the opposition parties and force a humiliating retreat upon them. Whitlam saw this as the greatest moment of his career. He said the Senate’s power had never been used before to force an unwilling government to the people and this was a violation of democracy since governments could only be made and unmade in the House of Representatives not the Senate.

Whitlam was entitled to ‘tough it out’ but there was a limit on this tactic. The provision of supply—funds for the general running of government—would only last for another six weeks. No Governor-General could sit immobilised and allow the nation to sink into financial chaos.

Fraser’s audacity in forcing the crisis was met by Whitlam’s brinkmanship in retaliation. It was a clash of titans that would shake the constitutional system. The sheer strength of the two leaders made a political compromise extremely difficult. The consequence was that the Governor-General was drawn into the crisis as a public debate erupted over his possible role and options.

From the start Fraser made it clear that, given Whitlam’s defiance, he believed the Governor-General had an obligation to dismiss the Prime Minister if Whitlam remained in office refusing to call an election. Whitlam’s defiance depended upon the willingness of Kerr to acquiesce and give him time to break the Opposition’s will. But Kerr was Whitlam’s problem. The Governor-General was supportive in their private conversations but always had reservations.

As a lawyer steeped in the reserve powers of the Crown, Kerr had no doubt of his authority to dismiss the Prime Minister at some point if there was no political resolution. The Governor-General’s instinct was to distrust Whitlam. He felt insulted by Whitlam’s overbearing attitude towards him and his insistence that Kerr had no option but to follow the advice of the Prime Minister.

Whitlam’s mismanagement of Kerr was monumental. His wife, Anne Kerr, said: ‘Gough Whitlam almost never came out to Yarralumla just to have lunch with John or to have a chat … Whitlam completely misjudged John. He wanted to work with people, not against them. Whitlam misinterpreted this as acquiescence.’6

But Kerr betrayed the essence of his office—he became convinced his position was at risk. The Governor-General believed that if Whitlam had any inkling Kerr might move against him then Whitlam would approach the Palace to remove Kerr.

Ambush and deceit were Kerr’s weapons. When Whitlam went to Government House at lunchtime on 11 November 1975 to advise a half-Senate election he was dismissed by Kerr in the study, taken by surprise, with the Governor-General marshalling the powers of the Crown and the authority of the Chief Justice of the High Court against him.

The central critique of Kerr has endured ever since—if the Governor-General believed intervention was necessary he should have indicated this to Whitlam and given the Prime Minister the option of advising an election. Kerr’s priority should have been an election, not dismissal. His refusal to warn or counsel Whitlam lay at the heart of the political and constitutional rupture.

Over the past forty-five years virtually everything has been revealed about the explosive interaction involving Whitlam, Fraser and Kerr. These men were epic relics from an earlier age—the ‘great man of history age’—when political titans resorted to constitutional violence to smash their opponents. But the dismissal’s place in our culture has never been confined by journalistic and documented history. The event seems too large, the lure of conspiracy too irresistible.

For many years after there was a powerful impulse to insist that the US Central Intelligence Agency (CIA) was involved and that Kerr acted under the influence of the CIA. This argument won its deceptive plausibility from the fact that there was a parallel crisis at the time in the Australian–US intelligence relationship with alarm on the US side that the Whitlam Government might not renew the agreement covering the Pine Gap intelligence facility in Central Australia. A range of advocates have championed variations of this theory including legendary investigative journalist Brian Toohey, author Peter Carey and the UK-based Australian journalist John Pilger.

The release of the Palace letters provided a new opportunity to relitigate this claim of CIA involvement. After the High Court decision, Pilger wrote: ‘An Anglo-American coup overthrew a democratically elected ally in a demeaning scandal in which sections of the Australian elite colluded.’7 Journalist Alex Mitchell said: ‘the CIA was following Washington’s agenda and the Palace was following London’s. They were both in it up to their necks.’8 Guy Rundle claimed: ‘The plain fact is that Sir John Kerr was now the servant of two masters. He was a former CIA asset who had become a British high-Tory type.’9

Over many years the authors have investigated claims of CIA involvement. They founder at the vital link: there has never been evidence of a connection between the security/intelligence crisis and Kerr’s dismissal of the government. The security crisis was not discussed at any of the meetings involving Whitlam, Fraser and Kerr during the constitutional crisis. The mythology, however, has exerted a grip on the cultural imagination. The notion of a CIA conspiracy was too thrilling to ignore. Even Margaret Whitlam at one point said she was willing to believe the CIA was involved.10

The CIA’s briefing to United States President Gerald Ford on 11 November 1975 was released in part in August 2016. As a result of a freedom of information request by the authors, the President’s Daily Brief was declassified in full in July 2020. The brief is classified as ‘top secret’ and is described by the agency as ‘the highest level of intelligence on the president’s key national security issues and concerns’. It reveals the CIA was clueless about Kerr’s intended dismissal of Whitlam. The CIA said Whitlam’s dismissal was ‘a surprise move’ and ‘an unexpected shock’.11

During the Royal Commission into Australia’s Security and Intelligence Agencies headed by Robert Hope in 1983–84, the allegation of CIA involvement in the dismissal was raised. Hope met with Democratic Minority Vice Chairman of the Intelligence Sub-Committee of the Senate Foreign Relations Committee, Senator Daniel Patrick Moynihan, in Washington DC in June 1984. Hope asked if the Committee had looked into any CIA link to the dismissal. Moynihan told him it had ‘been the subject of thorough inquiry’ by the Committee’s staff and the Committee itself in April 1978 and again in September 1982.12

Hope wrote to Prime Minister Bob Hawke to report this discussion with Moynihan. ‘The Committee had found no evidence of CIA interference in Australia,’ Hope wrote. ‘The CIA had denied any such activity. Senator Moynihan said he was sure, as sure as one can be in relying on statements of others, that the Australian government had not been “targeted” by the CIA.’13

This followed Hawke’s visit to the United States the year before. Geoff Yeend, secretary of the Department of Prime Minister and Cabinet, had accompanied Hawke and they held talks with Moynihan and his Committee. In a letter Yeend wrote to his deputy secretary Alan Rose, he said Moynihan referred to the ‘allegations of CIA activity in Australia’ and noted the ‘mystification in the US as to how these allegations continue to get currency’.14

Hawke and Hope had no reason to suspect any CIA involvement in the dismissal. Nor did Whitlam. ‘I take the view that all the events of October and November 1975, including Kerr’s conduct and motives, are sufficiently explained by the internal record; there is no need to introduce an external conspiracy,’ he wrote.15

Sadly for its advocates, the Palace letters offer nothing but a wasteland for the CIA theory. The only mentions are when Kerr in passing refers to the CIA stories en route to rejecting them. Yet the CIA link has a psychological appeal that may never die. It seems to fulfil a niche in the Australian psyche—that foreigners have been our undoing: from Phar Lap’s death to Bodyline against Don Bradman, British betrayal at Gallipoli and Singapore to the CIA ruining the Whitlam Government. In truth, this displays a lack of national maturity, an inability to recognise that the deception and conspiracy of 11 November 1975 was homegrown. It was Australia’s responsibility. Elaborate fabrications should not be constructed to blind us to our own failures.

In recent years, however, a new theory has arisen in another revisionist interpretation of the dismissal. Tapping into one of Australia’s longest grievances, the claim is that the Queen and her Palace officials were authorising agents in the dismissal, gave Kerr the ‘royal green light’ to act and were involved in the planning. The emotional resonance of British betrayal provides the lightning rod for this theory. Once again, it seems too compelling not to be true with its cultural apotheosis—here is the final British betrayal, this time by the Queen herself, leading inexorably to the sunlit uplands of an Australian republic.

This is a revisionist history without evidence. The three principal figures—Whitlam, Fraser and Kerr—never alleged the Palace was involved. Indeed, they believed the opposite, with Kerr insisting he kept the Palace in the dark to protect the Queen. The Queen has authorised unequivocal statements saying she had no role in the dismissal and could have no role under the Australian Constitution. This view has been consistently put by the two key Palace officials at the time: Sir Martin Charteris and Sir William Heseltine.

The principal architect of these claims is Jenny Hocking from Monash University, Whitlam’s biographer and author of The Dismissal Dossier, published in 2015, with an updated edition released in 2017. In her Whitlam biography, a series of articles and in her The Dismissal Dossier books from 2015 onwards—before the release of the Palace letters—Hocking made escalating assertions, astonishing in their scope and significance, if true. She said her research ‘places the dismissal in an entirely new light, one in which the British authorities played a central role’.16

In The Dismissal Dossier, Hocking said: ‘In fact the Palace had clear advance knowledge that the dismissal of Gough Whitlam was precisely what Kerr was considering.’17 In her Whitlam biography, Hocking wrote that weeks before supply was blocked, Kerr ‘had already conferred with the Palace on the possibility of future dismissal of the Prime Minister, securing in advance the response of the Palace to it’. She added that there were ‘several critical conversations and understandings reached’ with the Palace.18 In other words, her claim is that the Palace had not only been told of a possible dismissal but, critically, had given its response and an understanding had been reached.

In a 2017 article, she said: ‘Contrary to the accepted story that the Queen was not involved in the dismissal of the Whitlam Government in 1975, it is now clear that the Palace had a significant role in the process. Those involved, in Australia and in Britain, kept this involvement hidden from the Australian people in a process of collusion, deception and artifice.’ She said her recent research into Kerr’s papers showed the Queen had been involved along with British officials ‘in a staggering breach of Australian sovereignty’. She said ‘even the most basic facts’ about the dismissal ‘that were once considered settled, have proved to be false’.19

Hocking identified a web of ‘deep intrigue’ involving Prince Charles, Charteris and Kerr that constituted ‘a royal green light for continued deception of the Prime Minister—after all, the Palace was doing just that—and for the dismissal of the government’. She said the deception of the Australian government was conducted before and after the dismissal and that Charteris was a principal agent of this deception. Hocking said it was ‘now undeniable’ that ‘the Queen and the Palace were involved in the dismissal’ and that only an ‘ever-diminishing coterie’ continued to deny this.20 She said it was ‘an unforgivable breach of our independence and our national sovereignty that British authorities approached the Governor-General at this critical time’ in the cause of protecting the Queen’s interests.21

While Hocking admitted the full story of the dismissal must await the release of the correspondence between Kerr and the Palace, she said the material she had discovered was sufficient to make ‘untenable’ any claim the Palace was not involved. In summary, Hocking’s claim was that the Queen had ‘clear’ and ‘advance knowledge’ of the dismissal, was ‘involved’ in it and gave it ‘a royal green light’, and then tried to cover it up for the next forty-five years. So, the release of the letters should confirm these claims. This was the question put to Hocking on Network Ten’s The Project the evening the letters were released:

Waleed Aly: Do you think that what we’ve seen today, and these letters reveal, that the Queen or her representatives wanted to see Gough Whitlam sacked?

Jenny Hocking: Oh, look, you can’t say that from the letters at all.22

However, in 2017 Hocking had extended her web of intrigue far beyond the Palace. Her theory encompassed the British government, led at that time by Labour Prime Minister Harold Wilson, through her allegation of a campaign by officials at the Foreign and Commonwealth Office to refuse to accept the legitimacy of the Whitlam Government and to undermine it. She said that ‘the FCO and the British High Commission in Canberra discussed their intervention in Australian politics in the weeks before the dismissal’.

Hocking laid an extraordinary charge against them: that British officials were seeking to thwart Whitlam’s options for a half-Senate election to resolve the crisis. Hocking said ‘it is impossible to overstate the significance’ of this British intervention. She said: ‘This is not mere contemplation of British involvement in an Australian political matter of mutual national interest, this is British Foreign and Commonwealth Office discussing British intervention in the Australian electoral process, specifically in the half-Senate election which they knew that Whitlam was intending to call if supply was not passed.’23 She called her revelations ‘volcanic’.24

In short, Hocking’s ‘web of intrigue’ seems to include much of the so-called British establishment—the Queen, Charteris, the Palace, Prince Charles, the Foreign and Commonwealth Office and the British High Commission in Canberra. The idea that such different people and institutions were driven by a compulsion to undermine or destroy the Whitlam Government in violation of their proper duties and responsibilities is simply astonishing. This is the unexplained factor in the Hocking thesis. Why would the Queen secretly authorise the dismissal of Gough Whitlam? Is this consistent with the character of the Queen? No reason, let alone evidence, has been advanced to explain this improper behaviour.

At heart, this reflects a misunderstanding of the relationship between the Governor-General and the Palace. After the Palace letters were released, Australia’s leading authority on the reserve powers of the Crown, Professor of Constitutional Law at the University of Sydney, Anne Twomey, said about much of the media commentary that ‘when you don’t know the precedence, everything appears to be unprecedented’. This led commentators ‘to turn standard utterances into something extraordinary and conspiratorial’.25 Many commentators were shocked at the way Kerr and Charteris interacted and their degree of friendly intimacy. But this is the nature of the system; it was the Queen’s representative engaging with the Queen’s private secretary on a political and constitutional crisis. It is unsurprising they wrote with frankness to each other.

Twomey identified the misconceptions at work: ‘Underlying nearly all the commentary on the Palace letters is an assumption which seems to derive from the prevalent conspiracy theories, that the Palace wanted Kerr to dismiss Whitlam and therefore encouraged him to do so, if not by direct words, then by hints and nudges.’ She added: ‘But what is the basis for this assumption? For most it seems to be that the Palace is powerful, Whitlam was dismissed and therefore the Palace must have wanted and caused his dismissal. I am unaware of any evidence to suggest a desire on the part of the Queen to dismiss Whitlam. By all accounts, the Queen and Charteris got on well with Whitlam.’26

Hocking makes a specific accusation against the Palace. She says the Palace had an obligation to inform Whitlam of the ‘secret’ communications between Kerr and the Palace, implying they were improper and disloyal. She says the Palace should have reported back to Whitlam on the exchanges over dismissal and that its failure to do so meant ‘the Palace not only abetted Kerr’s deception, it was complicit in it’.27 However, there is nothing improper about the Queen’s representative in Australia reporting to the Queen and the Palace. This practice has been followed by most Governors-General until recently. What is conspicuous about Kerr is the virtual obsession he had about this aspect of the job. His letters can be criticised on several grounds. But claims in the Australian media after the release of the letters that it was wrong or shocking for Kerr to communicate at length with the Palace are baseless. There has never been any suggestion Whitlam disapproved of this practice. Indeed, he only wanted smooth relations between Yarralumla and the Palace. Such correspondence did not have to be approved by Whitlam and any such notion is fanciful.

Kerr’s discussion of the dismissal issue is surprising only to those ignorant of the 1975 crisis. Dismissal was the strategy that Fraser openly advocated. It was canvassed in the newspapers along with other forms of vice-regal intervention. Kerr attached newspaper clippings for the Palace to show the public debate in Australia, the speculation about his role and the pressure he was under to intervene in some way or other. He also recounted some of his discussions with Whitlam involving a dismissal scenario when that speculation had been raised by Whitlam himself. The idea that Kerr should have reported to the Palace but said nothing about the public and private Australian discussions on the pivotal issue of dismissal makes no sense.

Hocking’s claim the Palace should have contacted Whitlam to warn him what Kerr was saying in his letters would have been dangerously counterproductive. That would have been a direct intervention by the Queen in the crisis. It would have caused uproar in Australia if revealed—as it surely would have been—and would have been universally seen as the Palace interfering, advancing Whitlam’s cause over Fraser’s, declaring virtual ‘no confidence’ in the Governor-General or, beyond that, even encouraging Whitlam to move against him.

In summary, Hocking’s thesis rejects statements by Buckingham Palace and the Governor-General that there was no collusion. She says both deceived Whitlam and the Australian people. Hocking claimed the accepted view that Kerr dismissed Whitlam without the prior knowledge of the Palace, and therefore without the Queen’s involvement, is a ‘preposterous fiction’.28

Hocking’s analysis has received modest though not insignificant publicity. In particular, she won support from sections of the Labor Party and enthusiastic backing from the chair of the Australian Republic Movement and The Sydney Morning Herald columnist, Peter FitzSimons. In 2017, FitzSimons wrote:

Kerr did not act alone. Hocking’s analysis reveals that unelected British officials, and very likely the Queen herself, were aware that Australia’s democratically elected leader was likely going to be dismissed well before Gough himself, and—in the case of the officials at least—even took part in meetings that helped make it happen. Oh, the horror! The outrage!

FitzSimons said that this news ‘entirely blows away the whole notion of the monarchy being a mere benign symbol’ and revealed that seventy-five years after Federation, Britain was ‘actively intervening in our affairs’.29

Australian author Anna Funder called Hocking’s book ‘shocking, compelling and profoundly important’. The then national director of the Australian Republic Movement Michael Cooney called Hocking’s revelations ‘incredible’.

The authors reviewed the British government documents in London years earlier and analysed them in our previous book. We found no basis for her claims. The Hocking thesis took a blow when Twomey, drawing upon her own study of British government files, said: ‘My conclusion was the complete opposite of Hocking’s.’ Twomey said the documents appeared to show the British government was ‘doing its best to keep itself and the Queen out of it’.30

Having said the Palace letters were fundamental to revealing what really happened, Hocking initiated action in the Federal Court of Australia and then the High Court against the National Archives to secure the release of the letters. She was backed by a significant legal team working on a pro-bono basis including Antony Whitlam, QC, barrister Tom Brennan and Bret Walker, SC, and instructed by Corrs Chambers Westgarth in Sydney.31 In a tribute to her efforts, Hocking prevailed in the High Court. The National Archives released the letters on Tuesday, 14 July 2020, at an event addressed by its director-general, David Fricker.

The authors requested access to the Palace letters in 2012 and subsequently argued for their release in person and in writing to the director-general. The authors called for the release of the letters and said it was ‘nonsense’ to classify them as private records in our previous book. The authors pressed the issue with Prime Ministers Tony Abbott and Malcolm Turnbull, and with Attorney-General George Brandis, arguing the lack of transparency was ‘not consistent with Australia’s independence’.32

It is noteworthy and to his credit that Sir John Kerr consistently argued that the Buckingham Palace letters should be released. Kerr wanted the Australian public to have access to the correspondence and to understand what had happened. He was unhappy with the position of the Palace seeking to keep the letters from public view. In a handwritten note attached to a copy of the correspondence that he had with him in England written in 1986, Kerr said: ‘I cannot conceive that such basic historical material as this will not be available to scholars after the crisis has retreated into history.’33 Kerr always argued the letters would be consistent with his published memoirs and his public account of the crisis—and this was largely true.

The 2020 release of the Palace letters is probably the last stage in the documentary story of Australia’s greatest political crisis. Its value is to reveal to the public the way the Governor-General and the Palace related to each other during the trauma. But it also serves another purpose—by releasing the correspondence it allows a conclusive judgement to be made on competing historical versions about the role of the Queen. As the authors have argued, the Palace letters further confirm there was a conspiracy to remove Gough Whitlam—but the revisionists have got it wrong. The conspiracy was located in Government House not Buckingham Palace.


1

An Australian Decision

After the most dramatic day in his life, Sir John Kerr retired to his study on 11 November 1975 to write to the Queen, Australia’s head of state, to explain his dismissal of the Whitlam Government, an action he took in her name. The emotional and constitutional showdown with Gough Whitlam at 1 p.m. that day remained, he said later, ‘engraved upon my mind’.1 It would shape the rest of his life. For the Governor-General it had been a busy day—honouring the fallen on Remembrance Day and conducting his own constitutional execution.

By Kerr’s standards this letter was brief. But writing to the Queen was central to his constitutional duty. Throughout the crisis Kerr informed the Palace of the events—but Kerr operated on one overarching principle: if vice-regal intervention was required, it would be his decision alone and done in his way.

As a proud man who had become Governor-General after having once dreamt of becoming Prime Minister, Kerr would now leave his own mark on history. ‘I did not tell the Queen in advance that I intended to exercise these powers on 11 November,’ Kerr said later. ‘I did not ask her approval.’2 Seeking such approval would have been constitutionally flawed, politically dangerous and beneath Kerr’s pomposity.

Kerr knew the Queen had no legal role to play in the crisis. The powers of the sovereign are exercised in Australia by the Governor-General. Indeed, this was the basis on which Kerr took the job. He did not become Governor-General to outsource his influence to Buckingham Palace. His obsequious cultivation of the Palace had one constant motive—to buttress his own autonomy. The dismissal, in each of its cumulative decision-making steps, was an Australian project.

In his letter written after the dismissal, Kerr now informed the Queen through her private secretary, Sir Martin Charteris, of something truly remarkable—an elaborate, secret and extraordinary plan he had implemented, none of whose components he had previously disclosed to the Palace.3 These were: that he had decided on a 11 November dismissal in a Government House ambush; that Whitlam had come to request a half-Senate election that Kerr would deny him since there was no guarantee of supply; that he had consulted Chief Justice Sir Garfield Barwick the previous day thereby tying the High Court to his dismissal; that Barwick had advised Kerr his intention was consistent with ‘your constitutional authority and duty’; that he would deny Whitlam any genuine opportunity to go to an election as Prime Minister; that his plan had involved commissioning Malcolm Fraser as caretaker and minority Prime Minister to provide advice to the Governor-General; and that, acting on Fraser’s advice after supply had been secured, he had dissolved the parliament for an election.

Before 11 November, Kerr had told the Palace none of the above—absolutely nothing. The Queen was hostage to Kerr. None of the incendiary steps that he took that turned 11 November into the biggest constitutional and political controversy in Australia’s history was cleared with the Palace. The Queen was not told he had decided to dismiss Whitlam nor the extraordinary manner of the dismissal—cutting Whitlam down in a constitutional strike at Yarralumla. History tells us this was not the way the Palace behaved.

The Governor-General wrote lengthy letters to the Palace, but what he didn’t say was far more important than what he did say. The Palace was informed about his thinking and his options. It was told nothing about his elaborate plans that were being put in place from 6 November onwards. Keeping the Palace in ignorance was a deliberate strategy.

Kerr attached to this 11 November letter the critical documents for the Palace—his dismissal letter to Whitlam, his statement as Governor-General, his letter commissioning Fraser as caretaker Prime Minister and the letter of affirming advice from the Chief Justice. In his letter Kerr said: ‘I should say that I decided to take the step I took without informing the Palace in advance because under the Constitution the responsibility is mine and I was of the opinion that it was better for Her Majesty not to know in advance, though it is, of course, my duty to tell her immediately.’4 He provided the briefest account of the exchange with Whitlam at the point of dismissal, saying that, on being informed, Whitlam said: ‘I shall have to get in touch with the Palace immediately.’ Kerr told him that would be useless as he was at that time no longer Prime Minister. In subsequent years, both Kerr and Whitlam offered a fuller account with different versions.

The key point was the Governor-General’s determination to have the issue resolved then and there in his study. He was determined not to let Whitlam get away from Yarralumla without an election. Whitlam was on Kerr’s territory. He was alone—without staff, without support. The Queen was asleep in her Buckingham Palace bed when Kerr terminated the Prime Minister.

According to Whitlam, Kerr passed him the dismissal letter and Whitlam asked: ‘Have you discussed this with the Palace?’ Kerr replied: ‘I don’t have to and it’s too late for you. I have terminated your commission.’ He told Whitlam that ‘the Chief Justice agrees with this course of action’. Whitlam shot back: ‘I advised you that you should not consult him on this matter.’ According to Whitlam, Kerr shrugged his shoulders and said: ‘We shall all have to live with this’ and Whitlam replied: ‘You certainly will.’5

Kerr’s account is more dramatic. He claimed that during the exchange he gave Whitlam an opportunity to save himself. The Governor-General’s assertion is that after telling Whitlam he had decided to dismiss him but before giving him the letter, Whitlam had an opportunity to change his mind and advise an election as Prime Minister. This seems dubious in the extreme. What sort of opportunity was this, just a few seconds with Whitlam in a state of shock? Kerr said: ‘Mr Whitlam jumped up, looked urgently around the room, looked at the telephones and said sharply: “I must get in touch with the Palace at once.” … I therefore made my final decision to withdraw his commission.’ Whitlam repudiated Kerr’s account, branding as a ‘concoction’ the notion that he was looking for a phone to ring the Palace.6 Obviously, the Palace could not save him.

Both men agreed on the final exchange. Kerr wished Whitlam good luck in the election. Kerr told the Palace a few days later that he said: ‘I think you could well win the election. Good luck.’ Kerr extended his hand. Whitlam accepted it. They shook hands. Whitlam walked out of the study as a deposed Prime Minister.

Could Whitlam have torn up the letter? Kerr said: ‘The lawyer in Mr Whitlam would have told him this was impossible.’7 But Whitlam’s instinctive question about the Palace is revealing. Obviously, he felt the Palace would not have agreed to his dismissal in this way.

It is noteworthy Kerr told Whitlam the Chief Justice agreed with the dismissal. But he made no comment about the Palace. If the Palace had agreed in advance—as some commentators assert—then surely Kerr would have said so. He would have loved to have upstaged Whitlam by telling him the Palace was on his side. But Kerr said nothing of any ‘royal green light’ from the Palace, for the obvious reason that there was no such prior approval.

The Palace was first informed of the dismissal late at night when David Smith, Kerr’s official secretary, rang during the afternoon of 11 November, Australian time. His call was taken by William Heseltine, assistant private secretary under Charteris, and an Australian. Heseltine said: ‘I was asleep in my virtuous bed in an apartment in St James’ Palace when the telephone rang. I said, “Hello David, what on earth are you ringing for at this time of night?” And he said, “Well, the Governor-General has dismissed the Prime Minister.” The double-take of all time. I can’t remember what I said to him but the reaction was stunned surprise.’8

Whitlam also rang the Palace and spoke to Charteris. In his letter to Kerr written six days later, Charteris described the phone conversation:

Mr Whitlam prefaced his remarks by saying that he was speaking as a ‘private citizen’; he rehearsed what had happened, the withdrawal of his Commission, the passing of Supply and the votes of no confidence in Mr Fraser and of confidence in the Member for Werriwa, which had been passed by the House of Representatives, and said that now Supply had been passed he should be re-commissioned as Prime Minister so that he could choose his own time to call an election. He spoke calmly and did not ask me to make any approach to The Queen, or indeed to do anything other than the suggestion that I should speak to you to find out what was going on.9

Interviewed in June 1995, Charteris said the ‘sole purpose’ of Whitlam’s call was to inform the Palace of his dismissal. Asked if Whitlam made any requests or complaints to the Palace, Charteris said: ‘He didn’t ask me to do anything.’10

But the Charteris letter offers only one interpretation: Whitlam wanted Charteris to speak to Kerr on his recommissioning as Prime Minister. Whitlam omitted this point from his own account when he said: ‘After the drama of the day I telephoned a good friend in London, Sir Martin Charteris, soldier, diplomat, sculptor and Private Secretary to The Queen. It is a fact that The Queen’s representative in Australia had kept The Queen in the same total ignorance of his actions as he had the Prime Minister of Australia.’11 Whitlam did not believe the Palace had any role in his dismissal.

The Queen was informed of the dismissal at a meeting with Charteris and Heseltine at the Palace in the early morning. Heseltine said: ‘I can’t remember whether she was in her dressing gown, I think she had got dressed already for breakfast … I think she was indeed surprised, as surprised as we had been. She certainly gave no indication to me that there had been any thought that something like this would happen.’ Asked about the Queen’s view of the dismissal, Heseltine said: ‘Ha, ha, I think she is an old and wily bird about her own views … I’m reasonably confident myself that she thought it could have been handled better.’12

Drawing upon her experience in studying the Palace, Anne Twomey said:

For all her reign, The Queen has protected her self interest in not becoming involved in political or constitutional controversies. Whenever a constitutional crisis has arisen including a ‘race to the Palace’ the Queen has employed the tactic of ‘masterly inactivity’ in the hope that the crisis would be resolved domestically so that she would not have to become involved. Normally that tactic is successful.13

Former minister and historian Sir Paul Hasluck spent five years as Governor-General, enjoyed good relations with Charteris and was a confidant with access to the Palace after his departure. ‘The wisdom of constitutional monarchy is to avoid confrontation,’ Hasluck said, describing the culture of the Palace. Criticising Kerr in a subsequent discussion with Charteris, Hasluck said the task was to ‘never let an issue come to a crisis in a political sense’.14 Avoiding confrontation served the mutual interest of the Queen and Governor-General, a principle Kerr violated.

In the prelude to and during the crisis, Kerr was the busy correspondent with the Palace, writing far longer letters than Charteris. This is understandable because Kerr was informing the Palace about the crisis. A careful reading of the letters shows they rested on two shared assumptions—that the Queen had no constitutional role in the crisis and sought no role, and that the responsibility for any involvement or intervention by the Crown rested entirely with the Governor-General. These are the understood rules of Australia’s constitutional monarchy.

But the letters transcend such axioms. They are stamped with the different personalities of the two principals, Kerr and Charteris. The stakes were high. The 1975 crisis had the potential to put Australia’s constitutional monarchy on the path to extinction. As the crisis approached, Charteris was encouraging and supportive of Kerr. On 24 September he wrote: ‘As I have had occasion to remind you on previous occasions, the Governor-General of Australia does not seem to lie on a bed of roses and it is clear that you may be faced with some difficult constitutional decisions during the next month or so.’15 On 2 October, with Kerr preoccupied with a potential crisis, Charteris wrote: ‘In all these difficult matters I am sure you are right to keep your options open and not to decide now what you will do in any given circumstances. When an actual crisis comes the circumstances are so often subtly yet decisively different from what was envisaged.’16

Once supply had been blocked, Charteris reinforced these sentiments—the Crown wanted the issue resolved without a constitutional confrontation and expressed its confidence in Kerr. Obviously, it could say nothing less. Charteris wrote:

We must of course still hope that the crisis will somehow become de-fused and I am sure you are doing all that you can, properly, to see that this happens. I fear, however, that you are dealing with two resolute and obstinate men … Your friends in this house can take comfort that your long training in the law equips you singularly well to cope with it.17

As the potential crisis neared, with a growing prospect of some form of intervention by the Governor-General, Charteris was emphatic: ‘I think it is good that people should know that The Queen is being informed but, of course, this does not mean that she has any wish to intervene, even if she had the constitutional power to do so. The crisis, as you say, has to be worked out in Australia.’18 It was the last letter from Charteris before the dismissal.

This was the essential position of the Queen and the Palace, repeated endlessly—the issue must be resolved in Australia. This reveals not the strength of the Palace but its weakness. Charteris was not master of events in Australia. The Queen, restricted by the Constitution, by geography and by outlook, was little short of a passive but interested observer. The Palace had no option but to rely upon Kerr, to trust Kerr, to declare its confidence in Kerr, to hope Whitlam had appointed a Governor-General of discretion and judgement. It is hardly an exaggeration to say the Queen was hostage to Kerr since he would act in the Queen’s name.

In the past several decades the most visible change in the office has been the acceptance that only an Australian would be appointed as Governor-General. The office is now nationalised. The Governor-General’s main task is to represent the nation to itself, an idea advanced by former occupant Sir Ninian Stephen. Whitlam sought to promote the office to advance Australian sovereignty. But the appointment of Kerr revealed that an Australian, deeply versed in law and politics, confident in his judgement and ambitious in his aspirations, was capable of using the Crown’s powers in a way the Queen herself would not have acted.

By having the confidence of the Palace, Kerr maximised his own discretion, confident that the Palace would support what he decided. This is apparent from the start. The month before the budget was blocked, Kerr wrote: ‘If the Prime Minister and the Leader of the Opposition get into a battle in which the Senate has defeated the budget, the Prime Minister refuses to recommend a dissolution, my role will need some careful thought …’19

A few days later, still three weeks before the blocking of the budget, Kerr in a long letter told Charteris: ‘You will note that in what I have written I have expressed no view of what I may do in various contingencies. I think it better to keep my mind and my options open so that if the worst happens I can decide at the last moment what to do. I am however thinking hard.’20

On 17 October, in his first letter to the Palace after the crisis began, Kerr provided Charteris with a long account. Right from the start he identified the real issue, saying Fraser ‘takes the view that I have ample power, before chaos develops too far, to dismiss the government and produce an election’. Kerr concluded: ‘I have appreciated very much the letters which you have written to me. I do not know what will happen or what I shall end up by doing but the country is set on a collision course now of historic proportions. I shall keep Her Majesty fully informed.’21

He was watching, waiting, contemplating, aware he was the monarchical player.

On 20 October, Kerr told Charteris the Liberal leaders expected him to intervene. But he said: ‘I do not propose, at this stage, to try to mediate.’22 On 27 October, he wrote that if supply was still rejected and the money was about to run out ‘the question will ultimately arise as to what I should do’. He quoted from Sir Paul Hasluck’s 1972 lecture on the role of the Governor-General that in a crisis the Governor-General ‘can check the elected representatives’. But Kerr then said of his own role: ‘any vice-regal decision either to act or not to act in this kind of situation will be, I suppose, the subject of debate and criticism. I am simply looking into the future and exploring options. I have still not made up my mind.’23

Nobody could doubt from the letters that Kerr was the agent for any action. But Kerr, from time to time, sought counsel from Charteris, and Charteris, in turn, was occasionally prepared to offer such counsel. For instance, in his 27 October letter, sensing the crisis deepening, Kerr protected himself with the Palace. He put to Charteris his view that the Queen ‘would be anxious—or at least so I assume—for this crisis to be worked out in Australia’. Having established the essential operating principle, he then wrote: ‘However anything I may do or not do could indirectly affect the Monarchy in Australia and I should welcome any observations on a private and personal basis which you may care to make and which, as you see it, should be taken into account in the interests of the Monarchy in Australia.’24 Kerr was not saying his job was to defend the monarchy. But he invited Charteris to put forward any views. Kerr, clever and calculating, was covering himself with the Palace.

As 11 November approached, however, Kerr’s correspondence with the Palace dried up. After his 27 October letter, there was only one further letter to Charteris—on 6 November—before the dismissal. The tone of this letter was different. The gravity of the crisis had a deeper dimension. This is a shorter letter, just two and a half pages. Kerr’s mind was sharper and his conclusions were tougher. In the penultimate paragraph he told Charteris: ‘The crisis is now a very serious one and if both parties and their leaders remain adamant, an important decision one way or the other may have to be made by me this month.’25

But Kerr was now pulling his punches with the Palace. His focus was Australia, not London. The Palace could wait. Kerr had serious business to address. This was the day he had conversations with Whitlam, Fraser, Attorney-General Kep Enderby and the Treasurer, Bill Hayden. His 6 November letter was written after all these conversations with Kerr saying they were ‘to keep up to date’. Yet Kerr declined to reveal his real thinking to the Palace. Of course, he was under no obligation to do so.

The crisis was nearing climax. At his meeting with Fraser that day, 6 November, the Opposition Leader had threatened Kerr that if he did not intervene to sack Whitlam then Fraser would publicly criticise him. After Kerr’s meeting with Hayden, the Treasurer was so alarmed that he drove immediately to Parliament House and insisted on seeing Whitlam. Hayden told Whitlam: ‘My copper instincts tell me that Kerr is thinking of sacking us and calling an election.’ There was another sign when Kerr met Enderby. The Attorney-General told the Governor-General that Liberal senators were looking for an excuse to back down. Kerr replied: ‘That’s certainly not what Fraser tells me.’ Enderby felt Kerr was convinced on that point.

Kerr may not have yet decided to dismiss Whitlam, but he was closing the circle. The 6 November letter is that of a Governor-General preparing to intervene but keeping the Palace at some distance from that conclusion. The next five days saw Kerr engage in a series of extraordinary and unprecedented moves. He had told the Palace that any intervention was his responsibility and he acted on that basis.

After the dismissal, on 12 November, the Speaker of the House of Representatives Gordon Scholes wrote to the Queen saying: ‘I would ask that you act in order to restore Mr Whitlam to office as Prime Minister in accordance with the expressed resolution of the House of Representatives.’26 This letter was excusable but extremely unwise. It left Labor in the position of asking the Queen to intervene in Australia, secure the dismissal of Fraser and the reinstatement of Whitlam. The Queen had no constitutional power to do this. She would never have contemplated such action. It would have been contrary to the principles on which she operated as monarch and such a political intervention would have threatened Australia’s constitutional monarchy.

In his 17 November reply to Scholes, Charteris, speaking for the Queen, said: ‘The only person competent to commission an Australian Prime Minister is the Governor-General and The Queen has no part in the decisions which the Governor-General must take in accordance with the constitution.’ He said that ‘it would not be proper for her to intervene in person in matters which are so clearly placed within the jurisdiction of the Governor-General by the Constitution Act’.27

At his dramatic media conference on the afternoon of 11 November Whitlam revealed his deepest instinct: ‘Let’s be frank about it—the Queen would never have done it … There’s no Act which says it can’t happen, but it hasn’t happened for 200 years in the Westminster System.’28

In her claim of Palace intrigue, Hocking rejects the position of the Queen, the Governor-General, the deposed Prime Minister and the incoming Prime Minister that the Palace did not play a role in the dismissal. She called the Charteris letter to Scholes ‘a carefully constructed sophistry’ in which ‘every word’ had been chosen ‘with a singular purpose—to mask the truth of British involvement’ in Whitlam’s dismissal.29 These are extraordinary claims—that the Queen and the Palace were lying to the Australian people.

After the release of the letters in July 2020 a spokesperson for Buckingham Palace said:

At Her Majesty’s Coronation on 2 June 1953, the Queen swore an oath to govern the Peoples of Australia ‘according to their respective laws and customs’.

Throughout her reign, Her Majesty has consistently demonstrated this support for Australia, the primacy of the Australian constitution and the independence of the Australian people, which the release of these letters reflects.

While the Royal Household believes in the longstanding convention that all conversations between Prime Ministers, Governor Generals and the Queen are private, the release of the letters by the National Archives of Australia confirms that neither Her Majesty nor the Royal Household had any part to play in Kerr’s decision to dismiss Whitlam.30

This confirms what the Palace has always said. In response to queries about the Queen’s knowledge of or involvement in the dismissal at the time, Palace officials in the royal press office replied upon notes which said: ‘The Queen was informed by the Governor-General of his action after [he] had taken it.’ They also emphasised that the ‘UK government is not involved’.31

Interviewed for this book, Paul Keating recalled his audience with the Queen at Balmoral in September 1993 when he advised her that Australia would embark on a course to become a republic. When he finished she said: ‘You know, my family and I have always tried to do their best by Australia.’ Keating replied: ‘Yes, I know that, Ma’am.’32

Asked about the 1975 crisis, Keating expressed the view that the Queen ‘has never contrived, on this occasion or others, over the long course of her reign to undermine governments’. Keating rejects the conspiracy that the Queen was involved in the dismissal of Gough Whitlam. Keating said: ‘Kerr usurped the kingly powers reserved to a monarch, unused for centuries, and made the Palace hostage to his plan.’ Asked whether he felt the Queen had always done the right thing by Australia, the champion of the republic replied: ‘I do.’33

The Palace letters confirm from both the Palace and the Governor-General that the Queen had no prior knowledge of, and was not an authorising agent for, the dismissal. They confirm that Kerr’s deliberate purpose was to ensure the Queen was not involved in the decision.

Given this has been established, the question then becomes whether the Queen and the Palace were implicated in an indirect way by encouraging Kerr at an earlier stage in his calculating of a dismissal strategy that became elaborate and conspiratorial. The next chapter addresses this proposition.


2

The Truth of the Reserve Powers

Fundamental to the dialogue between the Palace and the Governor-General were the reserve powers of the Crown. This is a legacy from medieval times that permitted a king or queen to take discretionary action as guardian of the constitution. The reserve powers sit in a twilight land where politicians may disagree over whether or not they exist—but such debate is futile since the powers are used and therefore they must exist. In the letter Charteris sent to Kerr on 4 November 1975 he stated he believed the reserve powers did exist—a declaration that drove many excited observers to argue the Palace was encouraging dismissal.

Confusion abounds about these powers that have evolved from the traditional operation of monarchy. They are unwritten rules based on the discretion of the head of state and can be exercised without or contrary to ministerial advice. Some are routine, such as the appointment of a Prime Minister. The most contentious of the reserve powers are the Crown’s discretion to deny royal assent to bills, to deny a dissolution, and to force a dissolution and election even by dismissal of a government.

There is one certainty: Kerr was better versed in the reserve powers than Charteris. Kerr said: ‘The whole question of the reserve powers became a reality for me from my early student days.’1 Both Kerr and Whitlam were influenced by the Depression-era 1932 New South Wales crisis when Governor Sir Philip Game dismissed the Labor premier, Jack Lang. Kerr had been supported initially at university by his patron, High Court judge HV ‘Doc’ Evatt, later Labor leader and author of the 1936 classic The King and His Dominion Governors, a study of the application of the reserve powers in Commonwealth nations.

Born in 1914 in Sydney and attracted to the law, young John Kerr fell into the perfect demographic for an education in the reserve powers. Charteris and the Palace believed the reserve powers existed as a self-interested theory but Kerr knew they existed as a lived experience.

Kerr said Evatt’s book was ‘of great autobiographical significance’. He discussed the issues with Evatt in detail when the book was being written. Evatt had wanted Kerr to collaborate with him but Kerr, while flattered, was too pressed. Writing as a constitutional lawyer and social democrat, Evatt argued the reserve powers needed to be codified to bring certainty to their valid application. Kerr said his personal ties with Evatt meant the issue of the reserve powers was ‘real and alive to me from my student days onwards’.2

As Kerr matured he broke from Evatt politically but still said ‘his acceptance of the existence of the reserve powers remained important for me’. For most people such powers are an arcane irrelevance, but for Kerr the reserve powers were a reality throughout his life. Indeed, the evidence suggests a form of obsession with them.3

In his brief 4 November letter, just a week before the dismissal, Charteris said: ‘When the reserve powers, or the prerogative, of the Crown, to dissolve Parliament (or to refuse to give a dissolution) have not been used for many years, it is often argued that such powers no longer exist. I do not believe this to be true. I think those powers do exist …’4

This had echoes ofwhat Kerr read decades earlier in The King and His Dominion Governors. In his book, Evatt repudiated the so-called Whig view of history—that the sovereign had no independent discretion. In a famous passage, Evatt wrote: ‘What may fairly be called the extreme Whig view of the Monarchy, whatever validity it is thought to have in point of theory, is not true in point of fact.’ Evatt knew the reserve powers existed because he had studied their application across countries including Australia. He recognised that in a crisis these powers could be a necessity. Evatt attacked the Whig theory ‘as an attempt to reduce the power of the Monarch to a nullity in those very times of great crisis when his intervention alone might save the country from disaster’.5

In her 2018 book, The Veiled Sceptre, on the reserve powers in Westminster systems, Anne Twomey addressed the same argument as Evatt, saying that reserve powers ‘such as the dismissal of ministers or the refusal of royal assent are intended to be used extremely rarely’. She said: ‘The fact that a power has not been exercised for a long time is merely evidence of its intended rare use—not that it has fallen into desuetude.’6

As Evatt’s book and scholarship on the reserve powers show, their application occurs outside Britain; one reason being federal systems, notably Australia and Canada among others, vest upper houses with constitutional teeth in dealing with money bills, creating potential for a parliamentary conflict. Such deadlocks can trigger intervention by the Governor-General, whereas Britain, by contrast, resolved this question in its 1909–11 constitutional crisis that established the supremacy of the Commons over the Lords.

Writing as a lawyer and social democrat, Evatt was alarmed about the ‘sheer uncertainty and confusion’ surrounding the explosive nature of the reserve powers. He became fixated in his argument for their codification to create a body of law to govern their use. This was fine in theory but almost impossible in practice. It has not been achieved.

There is evidence that the reserve powers were a factor in Kerr’s acceptance of the post of Governor-General. His close friend Anthony Mason, a future Chief Justice, revealed when they were discussing Whitlam’s offer that Kerr felt as Governor-General there would be ‘opportunities to contribute to policy issues’—a notion that would have surprised Whitlam. In an astonishing comment, Mason said Kerr also ‘referred to the reserve powers and the possibility that an occasion could arise for their exercise’. Mason said he didn’t interpret Kerr’s remark as a prediction of their use but more as ‘an argument that I was underestimating the importance of the office of Governor-General’.7

One of Kerr’s best and oldest friends, Ken Gee, judge and lawyer, said: ‘John wanted to be at the centre of power.’8 While much emphasis is correctly placed on Kerr’s fascination with ceremony, honours and trappings of office, what is far more important is his long-standing conviction in the discretions of the sovereign, the reality of the reserve powers and the capacity of the Governor-General to leave his mark on events.

Before Kerr accepted the position, he re-read Evatt and read Hasluck’s William Queale Lecture, one of the most significant statements on the office. He had absorbed the two introductions to Evatt’s book by Sir Kenneth Bailey and Sir Zelman Cowen, notably Bailey’s statement about the reserve powers that ‘in times of crisis, however, it immediately becomes of vital importance to know what they are and how they will be exercised’.9

There is no doubt, the key to Kerr’s actions in 1975 began with his intellectual formation in the reserve powers. Whitlam, without realising what he had done, had appointed as Governor-General one of the nation’s most passionate zealots for the reserve powers built up over forty years. When Kerr assumed office, he knew the reserve powers existed. He knew Evatt’s quest for codification had gone nowhere. He believed that meant the discretion and judgement in relation to the reserve powers resided completely with the Governor-General.

This intellectual certainty meant Kerr would not be swayed by anyone telling him or advising him the reserve powers no longer existed. Whitlam’s adherence to the ‘Whig’ view—that the reserve powers had fallen into disuse—meant there was a fracture in the assumptions of the Prime Minister and Governor-General going into the crisis. It also meant that when Charteris told Kerr the Palace believed the reserve powers existed, that merely confirmed for Kerr what he had known all his life. It was hardly a revelatory statement.

Indeed, as the Charteris–Kerr letters reveal, in the seven weeks before 11 November, Kerr repeatedly referred to the reserve powers, notably the power to deny royal assent to bills and the dismissal power. Any notion the Palace suddenly raised the reserve powers in a 4 November letter is utter fiction. Speculation and references to the use of various reserve powers run through Kerr’s entire predismissal correspondence. It is Kerr, not the Palace, who keeps the reserve powers in the frame. This arises sometimes in accounts of his discussions with Whitlam—where Game’s dismissal of Lang forty-three years earlier is a reference point—and sometimes from his own ruminations.

But one comment made by the Palace has been misinterpreted as alleged evidence of encouraging the dismissal. This is a short Charteris handwritten addendum to one of his letters—that of 24 September, long before the crisis was triggered. Charteris referred to the Canadian constitutional expert Eugene Forsey, saying he laid down a principle that ‘if supply is refused this always makes it constitutionally proper to grant a dissolution’.10 This has been interpreted as urging the Governor-General to dismiss Whitlam.11 But this isn’t what Charteris said. His meaning is surely obvious: the classic position if supply is blocked is that a Prime Minister should advise an election or resign. Charteris was reminding Kerr that Whitlam didn’t have to resign because it was quite proper to ‘grant’ him a dissolution so he went to the election as Prime Minister.12

The real focus of the reserve powers debate is the Charteris letter of 4 November, the document mainly seized upon by advocates claiming the Queen had a role in the dismissal.13 This is where Charteris said he believed the reserve powers still existed. It is an unremarkable comment. Given Kerr had been sending letters for weeks talking about his possible use of the reserve powers, the option of dismissal, how dismissal was pivotal to Fraser’s tactics and a worry for Whitlam, it is hardly a revelation to hear the Palace thought these powers actually existed. Indeed, it would be significant if Charteris suddenly announced he thought they didn’t exist.

Twomey, who has written a 900-page book about the exercise of the reserve powers, said: ‘There is nothing shocking or surprising about the statement by Charteris that the reserve powers exist. This has always been the position taken by the Palace. It is not possible to say that such powers do not exist, when they are still being exercised in numerous countries.’14 Kerr’s entire correspondence was based on his assumption that the Palace believed in the reserve powers. He took it for granted. It never occurred to him to even ask. Why would he?

By saying the reserve powers existed, Charteris was not encouraging Kerr to use them. Affirming a power is different from recommending its use. Kerr had been telling Charteris for weeks he might have to use them—the sense of direction is one way: Kerr to Charteris. That advocates of the Queen’s alleged complicity are reduced to using as their prime pre–11 November evidence this single line from a single letter reveals a case that is intellectually bankrupt.

In truth, the 4 November letter actually reveals the opposite, because Charteris, for the first time, gave Kerr some firm advice. First, Charteris went to the essence of the reserve powers, saying ‘even if they are not used’ this ‘affects the situation and the way people think and act’. He alluded to their classical role where the sovereign, with the powers in their pocket, adopted them as leverage to secure a political resolution. ‘This is the value of them,’ Charteris wrote. It is untenable to argue that this is actually encouraging dismissal.15

The reserve powers are utilised by a wise sovereign to secure political settlement short of their application. Their real influence lies in their existence, not their use. ‘Most cases in which the reserve powers could potentially come into play are resolved politically, without the need for their exercise, because the risk that they might be exercised is enough to cause people to pull back from the brink,’ Twomey said. ‘It causes political participants to moderate their behaviour and not breach constitutional conventions.’ In her book, Twomey wrote the reserve powers are ‘successfully employed’ when ‘they cause alterations in political behaviour without the public repudiation of ministerial advice’. Twomey said: ‘One consequence is that the reserve powers are rarely seen to be exercised. This causes some people to suggest they no longer exist. But this is an ignorant assertion. The reason why reserve powers are rarely formally exercised is due to their very effectiveness.’16

The obvious point here is that if Kerr had warned Whitlam he needed advice on a general election, then Whitlam could either have given that advice or chosen another political tactic—the one certainty is that he would not have chosen dismissal.

Second, Charteris reminded Kerr that ‘to use them is a heavy responsibility’. This is the Palace wanting to ensure the Governor-General grasps the responsibility involved in the use of the reserve powers. But Charteris went further. The Queen’s private secretary said ‘it is only at the very end when there is demonstrably no other course that they should be used’. This is not Charteris being chummy or reticent anymore. This is the Palace giving Kerr a clear warning. The language is unmistakable and unambiguous: only use the reserve powers when there is ‘demonstrably no other course’. The significance of this remark is that if a proper warning is given to a Prime Minister there will almost always be another course short of dismissal. That’s the vital point.

Charteris expressed confidence in Kerr’s ability but then agreed with Kerr that the crisis had ‘not yet crossed the threshold from the political into the constitutional arena’. This is another warning to Kerr against precipitate action. Charteris wrote that Fraser said it was ‘already a “constitutional” crisis because he wants you to bring about an election’ but warned Kerr that if the tide of public opinion kept running against him Fraser may ‘look for a way of retreat’. Again, the message from the Palace was: don’t be too hasty to intervene.

Third, Charteris assumed that Kerr was onside and congratulated him for conducting the vice-regal role ‘with skill and wisdom’ along with impartiality. His mention of ‘impartiality’ is significant. Rarely mentioned by the Palace in correspondence, it was now highlighted in an important reminder as the showdown loomed. Finally, in case Kerr had missed the point, Charteris was emphatic. In his last sentence of this single-page letter he wrote: ‘The fact that you have the power is recognised, but it is also clear that you will only use them in the last resort and then only for constitutional and not for political reasons.’

This is not encouraging Kerr to dismiss Whitlam. It is the opposite, with multiple warnings which meant that Kerr, if he had followed them, would not have needed to dismiss the Prime Minister.

It would have been better if Kerr had received this counsel earlier. To be fair, Charteris was distant from the scene and the crisis was for Kerr to manage. Charteris, obviously, had no idea of the destructive manner in which Kerr would use these powers. He assumed, no doubt, Kerr would be astute in any resort to the Governor-General’s discretion.

It is tempting to think the Palace, based on the 4 November letter, had become apprehensive or edgy about what Kerr might do. Events would show it had good reason. Kerr acted in the Queen’s name but the Crown, inevitably, was bound up with the consequences.

These warnings are the last substantive point Charteris made to Kerr before 11 November. Given the delay in delivery of letters, there is no certainty that Kerr received this letter before Whitlam was removed from office. In any event, the warning from the Palace was clear.

Interviewed by the authors, William Heseltine, assistant private secretary to the Queen at the time and close to Charteris, said the Palace had reservations about Kerr’s solution. Asked about the Queen’s attitude, he said:

It would be true to say that none of us at the time thought that this was an ideal solution to the crisis. It would be fair to say, however, that both Sir Martin Charteris and myself felt that it was a pity that this very drastic solution was applied exactly when it was and that a little more political leeway would have enabled a political solution to emerge in Canberra and that would have been a very much more desirable outcome.17

So, if Kerr had told the Palace what he intended to do, what would the response have been? Heseltine speculated that Kerr would have been advised to ‘hold off’ dismissing Whitlam. ‘I suspect the advice that would have been given to him was that it would have been prudent to hold off a little bit longer,’ Heseltine said in July 2020. ‘I think it was very proper of him not to ask, and in ways which are now very evident, very sensible and satisfactory that he didn’t … at no stage did the Governor-General ever ask the Queen to suggest that he should act in any particular way, and nor did she offer that advice through her private secretary.’18

These statements concur precisely with the warnings from Charteris to Kerr in his 4 November letter. Kerr was obsessed with the reserve powers but his mind was directed to their application, not their influence as a warning mechanism. Charteris told him only use the powers when there was ‘no other course’. Kerr didn’t do this. The other course was to warn Whitlam and let him decide, as Prime Minister, what form of political settlement he would accept.

In his assessment of the crisis, Sir Paul Hasluck nailed the point: ‘The consultation, advice and warning precede any use of the reserve powers … [they] are powers to be held in reserve and not used in the frontline except in extreme and unpredictable situations.’19

In 1977, Charteris and Hasluck met at Buckingham Palace and reviewed the crisis. Hasluck said the heart of the problem lay in the lack of trust between Whitlam and Kerr, and said if this had existed, ‘there never would have been a crisis’. Hasluck expounded on the political skills a Governor-General needed to avert a confrontation, the skills that Kerr had not demonstrated. Referring to the need to avoid confrontation, Hasluck noted that Charteris ‘was in general agreement with my doctrine and we recalled the words about “counsel, advice and warning”’.20 This statement leads to an unequivocal conclusion: if Hasluck had remained Governor-General there would have been no dismissal.

In using the reserve powers without prior and proper warning, Kerr violated the principles that governed the Crown’s approach to its ministerial advisers expressed in Walter Bagehot’s famous summary: ‘The sovereign has, under constitutional monarchy such as ours, three rights—the right to be consulted, the right to encourage, the right to warn. And a king of great sense and sagacity would want no others.’21

Kerr failed Bagehot’s test. His action conflicted with the final warnings from Charteris. The Governor-General kept his option of using the reserve powers before the Palace throughout the crisis. But the Palace was not urging Kerr towards a dismissal. It was not party to any specific plan devised by Kerr. It was never informed about how Kerr would leverage or use the dismissal power. Kerr proved, in the end, the Palace was at the mercy of a wilful Governor-General.
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Kerr Cultivates the Palace

Long before Malcolm Fraser’s Opposition delayed passage of the Whitlam Government’s budget in the Senate, Sir John Kerr was alive to the chance, and the opportunity, to play a role in breaking any deadlock. Kerr’s letters to Sir Martin Charteris show a careful and calculated cultivation of Buckingham Palace to a possible viceregal intervention. Kerr wrote to the Palace about the developing crisis and the possible resolutions to it, including dismissal.

Kerr canvassed his talks with Whitlam and Fraser, offered his assessment of both men and their options, and considered the opinions of leading newspapers, commentators and academics. But Kerr did not tell the Palace everything. He did not reveal his discussions with Sir Garfield Barwick and Anthony Mason, both High Court judges, before the dismissal. Nor did he inform Charteris of the details of all of his interactions with government and Opposition members, and when he did, he was selective in what he revealed. Kerr’s intention was to keep the Palace informed and prepared for him to play a role.

In reply, Charteris was equally clever in noting the Palace was detached from events but still offered friendly and sometimes firm counsel. He provided degrees of support to Kerr that he was handling matters appropriately. But Charteris always made it clear Kerr was the decision-maker and the Palace and the Queen had no decisive role to play.

It was not unusual for a Governor-General to write to the Queen, via her private secretary, about what was happening in Australia, how they saw political personalities and events. This was welcomed in the Palace. The Governor-General is the Queen’s representative in Australia. They act with her authority, in her name and on her behalf. The Queen occupies a role within the Australian system of government, as she does in the United Kingdom. It is nonsense to argue that political matters should not be discussed or that she occupies a position somehow ‘above politics at all times’ given there are both ceremonial and formal responsibilities the monarch must undertake.1

Sir William Heseltine, the assistant private secretary in 1975, thought it was ‘very sensible’ for Kerr to write privately to Charteris about these issues. ‘Kerr himself was a lawyer so he was no stranger to these matters,’ Heseltine said in an interview. ‘In consulting the private office of the head of state, he knew he was talking to people and an institution which had been involved in political and constitutional matters for literally hundreds of years, I suppose. And I can’t see any reason to suppose that it was improper on either his part or the part of the Palace to indulge in that kind of exchange.’2

Before the political and constitutional crisis of October–November 1975, Kerr’s mind was focused on a possible political confrontation. He had, in fact, raised the prospect of denial of supply and a vice-regal intervention the previous year. On 8 November 1974, Kerr informed Charteris that ‘around the middle of next year’ there could be ‘another precipitated election which would have to be based on denial of supply by the Senate’. Kerr speculated that Whitlam might want to lay the groundwork for a double dissolution and ‘convert any such election … into an election for both Houses’.3 The next month, on 10 December, Kerr noted that the 1974–75 budget had been passed but economic difficulties and scandals such as Deputy Prime Minister Jim Cairns appointing Junie Morosi to his staff, and rumours of their affair, ‘could result in the denial of supply towards the end of the first half of 1975’.4

In the prelude to the crisis, during 1975, Kerr remained focused on the possible denial of supply and his role. In February, Kerr wrote to Charteris noting that he had discussed with Whitlam ‘the possibility of a political or constitutional crisis occurring before the Queen’s Birthday with the possibility of a change of government’. This was during an amicable and frank discussion about adopting a new honours system. Whitlam, in response, did not see a crisis or change of government as ‘by any means likely’ and said he would continue to govern without restraint.5

But Kerr informed Charteris the following month that Whitlam—just days after Fraser became Liberal leader—‘appeared to be convinced’ there would be an early election in mid-1975.6 Politics remained volatile and uncertain as the government lurched from one crisis to the next, unemployment and inflation were persistent problems and Fraser toppled Billy Snedden in March to become Opposition Leader. Reviewing his first eleven months as Governor-General in June 1975, Kerr told Charteris ‘the political situation in the country has remained if not unstable, at least very fluent’.7

The dismissal of the Whitlam Government was raised by The Canberra Times in an editorial on 4 July 1975. The capital city newspaper supported an inquiry of some kind into the loans affair, the contentious effort by the Whitlam Government to raise a US$4 billion overseas loan through a Pakistani commodities trader. Fraser had called for a judicial inquiry but Whitlam refused; there was a special sitting of parliament that month to debate the scandal. The newspaper raised dismissal in the context of the loans affair. ‘The ultimate guardian of the Constitution, of the rule of law, and of the customary usages of the Australian Government in a time of crisis is the Governor-General, who has certain clear powers to check an unelected government,’ argued the editorial. ‘He could, for good and sufficient reasons, revoke the commissions of a Prime Minister or other ministers.’

The editorial caught Kerr’s attention. He sent it to Charteris. Kerr said it was from a ‘responsible, high quality paper’ and noted: ‘I have no intention of course of acting in the way suggested.’8

The spark for the 1975 crisis was the budget presented by Treasurer Bill Hayden on 19 August 1975. Fraser, in response, said the Opposition would not use the budget to force an election. As a result, Kerr expected to visit Canada and the United Kingdom, and possibly Europe, in November 1975, a trip he was focused on.

But Kerr wrote tortuous letters about tortuous events. He noted that Whitlam said an election could possibly be held on 5 December ‘if supply was denied’ but he then noted Fraser was ‘leaving the impression’ that an election could be delayed until February 1976 ‘if supply were denied’.9 A month earlier, in July, Kerr had written to Charteris saying that should supply be delayed during the forthcoming budget debate then parliament would be dissolved. ‘The Prime Minister would ask for a double dissolution and an election would probably take place during the first week in December.’10 The situation was plagued with uncertainty.

On 12 September, Kerr told Charteris a political crisis over the budget was imminent. He judged that there was a ‘near unanimity’ of opinion within the Coalition that the Whitlam Government ‘should be brought down’. Kerr said Whitlam knew he faced a ‘devastating’ defeat in the House and Senate if an election was held now and, accordingly, he was not in the mood ‘to go quietly’. Whitlam’s strategy was to ‘tough it out’ and try to break the Senate and demolish Fraser. ‘If the Senate refuses to pass it, the theory is that the Prime Minister will not accept that as ground for coming to me for dissolution of the House of Representatives or indeed for a double dissolution,’ Kerr wrote.11

In an extraordinary paragraph, Kerr canvassed his possible intervention as Governor-General in a subsequent crisis. ‘If the Prime Minister and the Leader of the Opposition get into a battle in which the Senate has defeated the Budget, the Prime Minister refuses to recommend a dissolution, my role will need some careful thought though, of course, the classic constitutional convention will presumably govern the matter.’12 The ‘classic constitutional convention’ to which Kerr is referring would presumably be that a government denied supply must resign or advise an election. He said events would ‘determine what I do’. Kerr said he had his ‘mind open’ on the constitutional issues involved.13 This was a Governor-General contemplating an active role before the crisis eventuated—and he conveyed this to the Palace.

Whitlam was also focused on a potential crisis. Kerr had a long talk with the Prime Minister in Port Moresby while attending the independence celebrations and relayed this to Charteris in a 20 September letter. Whitlam expected the Opposition to delay supply to force another early election. But the Prime Minister had a strategy to deal with this: he would present the budget bills passed by the House of Representatives for royal assent along with advice that the Senate ‘has no legal power to reject them’.14 This was an astonishing position. Kerr was immediately concerned about its legality and a possible challenge in the High Court. Kerr then related another critical aspect of his conversation with Whitlam:

Another point of importance put to me by the Prime Minister in Port Moresby was that if I were, at the height of the crisis, contrary to his advice to decide to terminate his commission at the time when the public service, defence forces, police and so on were not being paid he would have to tell me that Mr Fraser would not be able to get supply either because new legislation would probably be necessary and it would not pass the House of Representatives.15

Kerr and Whitlam were canvassing the dismissal option. It had been raised by Whitlam. The Prime Minister’s argument was that dismissal was not viable because Fraser, as an incoming Prime Minister, could not secure supply. Whitlam’s reply about Fraser probably requiring new legislation that would not pass the House of Representatives was defective. When Fraser became Prime Minister on 11 November he only needed to pass supply in the Senate.

Kerr then made a prescient statement: ‘One point is that if neither can get supply and public servants etc. are not being paid it is said that only an election can resolve the point and if Mr Whitlam will not advise one I may have to find someone who will. My mind is at the moment open on this.’16

This shows the dismissal option was in Kerr’s mind nearly a month before the budget was blocked. He assured Charteris, though, that he had formed ‘no view’ about what he may do in ‘various contingencies’. Kerr would keep his mind open but was ‘thinking hard’.17

Charteris replied on 24 September remarking that Kerr ‘may be faced with some difficult constitutional decisions’ in the next month or more.18 He knew Kerr faced difficult days ahead.

Kerr met with Whitlam on 29 September to discuss the looming crisis. Whitlam had now gone cold on the idea of presenting the appropriation bills for royal assent without passing the Senate. In a letter to Charteris on 30 September, Kerr disclosed that Attorney-General Kep Enderby had told him ‘privately’ that he believed the Senate had the power to reject appropriation bills and they needed Senate approval before being presented for royal assent.19 Kerr and Whitlam discussed options for both a double dissolution and a half-Senate election.

In a 2 October letter, Charteris made clear the Palace’s attitude to a future crisis. First, he said that he hoped the crisis ‘will not come to the boil at all’. He was alluding to the principle that it would be better for all those involved, not least the monarchy, to avoid confrontation and intervention. Charteris hoped that ‘the crisis will probably be avoided’ and that ‘reason’ would dictate that ‘something’ will ‘give’. Second, he emphasised that Kerr was ‘right’ to keep his ‘options open and not to decide now’ what he may do in the future.20

But the hopes of the Palace were dashed. Supply was first blocked in the Senate on 16 October 1975.

‘As you by now know the crisis has finally broken,’ Kerr wrote to Charteris on 17 October. That day, Kerr met Whitlam at lunchtime at Government House for the swearing-in of Senate leader Ken Wriedt as the new Minister for Minerals and Energy. Whitlam told Kerr that ‘the Senate must reject supply outright’ before he would call an election ‘of any kind’. His strategy was to ‘tough it out’. Wriedt, however, said he ‘did not agree’ with Whitlam’s policy. He feared ‘chaos’ and ‘violence in the streets’. Wriedt said, remarkably, it would be better for Whitlam to ‘accept the inevitable’ election defeat and start rebuilding for a ‘return to power in due course’.21

Kerr was not convinced about the viability of Whitlam’s strategy. But the Governor-General did not raise these concerns with Whitlam in a direct manner. He had already decided to keep his inner thoughts from the Prime Minister. Yet Kerr confided in the Palace and expressed his misgivings to Charteris. Kerr wrote about Whitlam: ‘The Prime Minister and I remain friendly and our relations are very good. He wants me to be certain to do exactly what he advises come what may. This is, of course, understandable.’ Kerr insisted that he did ‘not know what will happen’ or what he ‘shall end up doing’ but was convinced that Whitlam and Fraser were set ‘on a collision course’.22

Within days, Kerr was under sustained pressure from Whitlam and Fraser. The Opposition Leader asserted publicly that the Governor-General had ‘a duty to act very soon to force an election’ and could ‘dismiss the Prime Minister’, Kerr wrote to Charteris on 20 October. Fraser said Kerr would then be compelled to ‘call upon someone else (Mr Fraser of course) willing to advise a dissolution of the House of Representatives, or both Houses’.23 This was public intimidation of the Governor-General.

Kerr had read reports of a statement by Liberal frontbencher Bob Ellicott on 16 October which outlined the Governor-General’s powers and duties. Ellicott was ‘an old friend’ of Kerr’s, and a former Solicitor-General, he told Charteris. At an official dinner that night, Fraser urged Kerr to read the Ellicott opinion and organised for him to receive a copy the following day.24

Kerr reported to Charteris that Whitlam’s position had ‘hardened and changed’ in recent days. ‘He has now decided that he will advise no election of any kind whatsoever,’ Kerr wrote about Whitlam. ‘On Saturday he told me that he is determined to break the alleged power of the Senate to force an election, at its whim, of the House of Representatives by denying supply.’25

Whitlam also informed Kerr of his plan to have private trading banks finance salaries and other payments to public servants and contractors with a Commonwealth guarantee. He told Kerr this would ‘defuse the issue’ as nobody would be without payment and Fraser would be ‘out-maneuvered’. Although supply would still be denied, the government could govern without it. ‘There will be no excuse for me to demand evidence from him that he can get supply and no excuse for removing him and sending for someone willing to recommend an election,’ Kerr told the Palace.26

Whitlam was engaging in his own intimidation of the Governor-General. He was adopting his typical ‘crash through or crash’ approach that had served him so well in the past. During this conversation, Whitlam alluded to an early-twentieth-century constitutional crisis in Britain when the House of Lords defied the House of Commons. Whitlam said: ‘You are in the position of George V.’ Kerr replied: ‘But you are not in the position of Asquith. You cannot pack the Senate.’27

The crisis was in its early days. Yet dismissal and dissolution were being canvassed in Kerr’s discussions with Whitlam and Fraser, and in the public debate.

On 21 October, Whitlam spoke to Kerr at Government House prior to the swearing-in of ministers Paul Keating and Rex Patterson to new portfolios. Earlier that day, Kerr had phoned Whitlam during a caucus meeting and asked if the law officers—Attorney-General Kep Enderby and Solicitor-General Maurice Byers—could prepare an opinion on the Ellicott memorandum. Kerr, according to Whitlam, said it was ‘bullshit’ but still wanted the law officers’ view.28 In a revealing remark, Kerr told Charteris that he expected the Enderby–Byers opinion to ‘profoundly disagree’ with Ellicott’s views and perhaps argue ‘there is nothing left of any substance in the reserve powers’. Before even receiving the law officers’ opinion, Kerr had decided that ‘it does not follow that in an extreme constitutional crisis I would have to accept that’.29

In short, Kerr was highly sceptical of any legal opinion he might get from the law officers. He told Charteris: ‘I have of course, on any view, little room to move contrary to the Prime Minister’s advice.’ He was signalling to Charteris that he believed in the reserve powers, thought they may have to be exercised and made it clear he was not necessarily bound by Whitlam’s advice. In other words, Kerr had an independent role. He had earlier, however, reassured Whitlam that while it was ‘a very serious political crisis’ it had ‘not crossed the threshold yet into a true constitutional crisis’ that would require the Governor-General’s intervention.30 Kerr was sending different messages to Charteris and Whitlam.

But he decided on a tactic of mediation. Kerr asked Whitlam to allow him to discuss the crisis with Fraser. He explained to Charteris this would be an opportunity ‘subtly to direct a conversation with Leader of the Opposition to the point where he might see that he has to withdraw from the brink, having done all he could to force an election’.31

At 7.15 p.m. on 21 October, Kerr formally met with Fraser to canvass the situation. Fraser was resolute: he explained in detail the Opposition strategy. There would be no backing down and the supply bills would be deferred every time they were presented to the Senate. Fraser told Kerr it was already a constitutional crisis. ‘My effort therefore to explore alternative possibilities did not quite get off the ground,’ Kerr wrote to Charteris. This was Kerr at his most cunning. He was presenting himself to the Palace as a peacemaker if not a mediator. He had reassured Whitlam that he might be able to get Fraser to back down. But in this letter, he had also raised the options of dismissal and dissolution, and the belief that he had an independent role to play. ‘I am entitled to advise and warn the Prime Minister,’ Kerr wrote. But was he serious?32

In a further letter to Charteris on 30 October, Kerr insisted that he sought no ‘man of destiny’ role in the crisis. ‘I am simply looking into the future and exploring options,’ he said. ‘I have still not made up my mind.’ But Kerr did tell Charteris of one scenario that he was turning over in his mind:

It could easily happen that Parliament will, by the end of November, have finally and unequivocally denied supply and the Government will be attempting to govern without it. This will be so if one of the quite likely courses of events takes place, that is to say, if total deadlock persists. In such a situation it will become necessary to consider whether the Prime Minister and his Government should resign or recommend a dissolution. I should have to consider whether I should ask for this.33

Again, dismissal was a live option. But he had to be careful.

In an addendum to this letter, Kerr noted that public opinion was moving in Whitlam’s favour. A poll showed 70 per cent of capital city voters thought supply should be granted and 54 per cent believed Whitlam should be able to govern and not face an election.34

Kerr had now sent Charteris a flurry of letters since 16 October. How did the Palace respond? On 23 October, Charteris was far from encouraging Kerr towards a vice-regal intervention. ‘We must of course still hope that the crisis will somehow become de-fused and I am sure you are doing all that you can, properly, to see that this happens,’ he wrote. ‘I fear, however, that you are dealing with two resolute and obstinate men, neither of whom will find it at all easy politically or temperamentally to withdraw from the positions they have taken up.’35

But Charteris was influenced by public opinion in Australia. In a letter of 27 October, he speculated that Whitlam was on the verge of victory, hardly the attitude of a Palace that wanted to liquidate the Labor Prime Minister. ‘The impression here is that the political battle is swinging in the Prime Minister’s favour,’ Charteris wrote to Kerr.36

A week later, on 6 November, having met with Whitlam and Fraser, Kerr summed up the situation: ‘The crisis is now a very serious one and if both parties and their leaders remain adamant, an important decision one way or the other may have to be made by me this month.’37 In short, Kerr would make the decision.

His cultivation of the Palace was convoluting but clever. Kerr had made the case repeatedly for a possible intervention by the Governor-General and had outlined the various scenarios that might force his hand. As the crisis advanced, he had less confidence in Whitlam’s ability to resolve the deadlock. He believed that Fraser was unlikely to back down. Kerr felt threatened by both leaders—recall by Whitlam if Kerr acted independently and public attack by Fraser if he failed to act. In these circumstances, he was conditioning the Palace to accept his own autonomy of action.


4

The Queen and Recall

Papua New Guinea Independence Day celebrations took place in Port Moresby on 15 September 1975 with an array of dignitaries including Sir John Kerr, the Prince of Wales, Gough Whitlam and Malcolm Fraser. At one point Kerr spoke frankly and informally with Prince Charles about the possible future crisis and revealed his deepest fear—that the Prime Minister might approach the Palace to have him removed as Governor-General.1

Such a move would cause uproar in Australia. Exactly how it might be done was given much attention at Government House. Kerr was obsessed with the idea. It occupied his thoughts before and during the crisis and determined the destructive manner in which he conducted the dismissal. Kerr’s choice of a constitutional ambush on 11 November as the method of Whitlam’s dismissal was driven by his fear of recall.

The lengths to which Kerr went to protect his position reflected a paranoid mindset and a profound distrust of Whitlam that guaranteed the crisis would not end in a satisfactory political settlement. Kerr’s fear of recall permeated Government House, almost creating a siege mentality. The Governor-General felt from an early stage of the crisis that Whitlam was ‘implacable’ and, as a result, he decided not to confide in the Prime Minister but keep his innermost assessments to himself. This led to Kerr’s deception of Whitlam.

It is noteworthy that in neither his memoirs Matters for Judgment nor in his contemporary notes did Kerr mention his Port Moresby conversation with Prince Charles. Presumably, he felt it might cast him in a bad light. It is, however, mentioned in his journal written five years later and briefly appears in the newly released Palace letters. It is also referred to in a 1981 note about his relationship with Charles obtained by the authors for this book.

Kerr enjoyed an amicable relationship with Prince Charles. The account he provides in his journal suggests Kerr told Charles that in any coming crisis the reserve powers might ‘need to be exercised’ which could heighten ‘the risk of recall’ from Whitlam. According to Kerr, the Prince said: ‘But surely, Sir John, the Queen would not have to accept advice that you should be recalled at the very time should this happen when you were considering having to dismiss the government.’2

This comment by Charles is not in the Palace letters. It originates in Kerr’s short-lived 1980 journal, written long after the event. In the letters after the Port Moresby event, Kerr does refer to a discussion about recall but he does not refer to dismissing Whitlam. He does, however, refer to Whitlam’s dismissal in the context of his own recall in the 1981 note.

Kerr’s journal said that after returning to London, Charles spoke to Charteris who then wrote to Kerr on the matter. This is accurate. What is not accurate is the suggestion by Charles that the Queen would not need to accept advice on recall. The vital Charteris letter is now revealed, dated 2 October—a fortnight before the budget was blocked. Charteris began by saying ‘The Queen is delighted’ the Papua New Guinea events went so well. He then wrote: ‘Prince Charles told me a good deal of his conversation with you and in particular that you had spoken of the possibility of the Prime Minister advising the Queen to terminate your commission with the object, presumably, of replacing you with somebody more amenable to his wishes.’3 This confirms beyond doubt the Kerr–Charles conversation in Port Moresby did occur. His fear of recall was real. It is hardly a surprise Kerr omitted this conversation from his memoirs—while presenting himself as a stickler for proper process it shows him using Charles to get to the Palace.

There is now a rich history of Kerr’s fear of recall. In his memoirs, Kerr offered his justification: ‘I believed, quite starkly, that if I said anything to Mr Whitlam about the possibility that I might take away his commission I would no longer have been there. I conceived it to be my proper behaviour in the circumstances to stay at my post and not invite dismissal.’4

The Charteris letter of 2 October proceeds to the critical point. What would the Palace do if Whitlam did give such advice to the Queen? Charteris said:

If such an approach was made you may be sure that the Queen would take most unkindly to it. There would be considerable comings and goings, but I think it is right that I should make the point that at the end of the road the Queen, as a Constitutional Sovereign, would have no option but to follow the advice of her Prime Minister.5

This answer is frank though indiscreet. Of course, the Queen and Palace would be upset. The Palace would not appreciate in the midst of a constitutional crisis the Australian Prime Minister advising her to dismiss the Governor-General because he felt Kerr was not on his side. The political upheaval would be huge. The Queen would be plunged into the maelstrom. The rancour in domestic politics would guarantee competing public pressure on the Palace for the Queen to either enthusiastically accept or to stoically defy Whitlam’s advice to dismiss the Governor-General.

But as Charteris made plain, there could be only one answer. Of course, the Queen would act on the advice of the Prime Minister. Any other course was inconceivable. Charteris made the point Kerr already knew.6 Both Kerr and Whitlam knew the dynamics: the Queen appointed and removed Governors-General solely on the advice of the Prime Minister. This highlights the differences between Australia and Britain. The critical disparity between the monarch and the Governor-General is the hereditary principle. The Governor-General is appointed on merit not by birth. The monarch is appointed by birth not merit. The monarch has job security and the Governor-General does not.

Kerr did not have tenure. His survival depended on Whitlam and, in that sense, he needed to retain Whitlam’s confidence. The Queen did have tenure. No British Prime Minister could remove her. Yet the reserve powers meant the Governor-General could dismiss the Prime Minister. Herein lay the flaw in Australia’s constitutional framework—Kerr had the power to dismiss Whitlam, and Whitlam had the means to remove Kerr. This was the fracture in the system that created the 1975 constitutional earthquake.

The moral is that democratic constitutions cannot be pushed to the limit. Ultimately, a democracy depends upon its reservoir of political goodwill—partisan politics should not be allowed to threaten the system. But this achievement depends upon leaders exercising a degree of restraint in the interest of system stability and integrity.

What did Charteris mean by ‘comings and goings’? Kerr’s official secretary, David Smith, investigated with Charteris. The advice was that a phone call from Whitlam would not suffice. Charteris later told Paul Kelly: ‘You couldn’t just pick up the telephone and fix it up that way. I am sure that written notification would have been required.’7 Charteris and Smith both confirmed: the normal process would apply. This was affirmed by William Heseltine: ‘After the event, we had quite a lot of discussion about this issue … we concluded that some sort of written document would be needed.’8

The conclusion is obvious: requiring a letter from Whitlam did not equate to a Palace strategy to protect Kerr from recall. Anne Twomey said: ‘The Palace’s response to Kerr was really a statement of its existing and ongoing practice. It always required that advice to remove a vice-regal officer be in writing … the Palace was not seeking to protect Kerr by giving him this advice.’9 The administrative pause must raise serious doubts whether, in practice, a dismissal of the Governor-General was ever a viable option for Whitlam.

Jenny Hocking, however, has misconstrued the Kerr–Charteris dialogue. First, she claimed Kerr and Charteris colluded to protect the Governor-General if Whitlam moved against him. Writing in 2017 before the Palace letters were released, Hocking said: ‘It establishes a secret arrangement between the Palace and the Governor-General to delay acting on the advice of the Australian Prime Minister to recall the Governor-General, a decision fully within the power and responsibility of the Prime Minister to make.’ She added: ‘The implication of this vital exchange makes a mockery of Charteris’ concluding reminder that, in the end, the Queen would have to act on the advice of her prime minister …’10 Writing again in 2018, she said Kerr’s papers revealed ‘the Palace to be in deep intrigue with Kerr, to protect his tenure as Governor-General, in the weeks before the dismissal, unknown to Whitlam’.11

Second, in her biography of Whitlam, Hocking referred to the Port Moresby conversations between Kerr and Charles, and drew the link between alleged delay in recall and Whitlam’s dismissal. She said: ‘The Governor-General had already conferred with the Palace on the possibility of the future dismissal of the prime minister, securing in advance the response of the Palace to it.’ Hocking built this into a theory about ‘several critical conversations and understandings reached’ between the Palace and Kerr over Whitlam’s dismissal.12 In her 2017 updated edition of The Dismissal Dossier, Hocking again alleged that ‘Kerr had established in advance the response with the Palace to the prospective dismissal of the Whitlam government’.13

By any logic and reading of the letters, these two claims are false. In these comments, Hocking has relied on Kerr’s 1980 journal and quoted it extensively. She quotes Kerr’s journal referring to a letter he apparently received from Charteris where he gave ‘advice’ that ‘if the kind of contingency in mind were to develop, although the Queen would try to delay things in the end she would have to take the Prime Minister’s advice’. It is now established that no such letter with these precise words exists. The letter Kerr’s journal referred to is the Charteris letter on 2 October, now released. It does not mention that ‘the Queen would try to delay things’ nor does it refer to a potential dismissal of Whitlam.

The Palace letters, notably the 2 October letter, demonstrate beyond question that the Queen would remove Kerr on Whitlam’s advice. This is what mattered. There was no collusion between the Queen and Kerr. There was no ‘secret arrangement’. There was no agenda ‘to protect his tenure’. Charteris left Kerr in no doubt that the Queen would act on any advice to recall him. Kerr knew the procedure. Such advice was no big deal for him. Kerr said in his papers he already knew the Queen would act on Whitlam’s advice. Kerr didn’t think he had any ‘secret arrangement’ with the Palace. Charteris told him nothing he did not already know.

To reinforce her theory that Charteris had advised Kerr on Whitlam’s dismissal, Hocking referred to a handwritten list in Kerr’s papers with several points that include the crossed-out sentence: ‘Charteris’s advice to me on dismissal’. There is nothing else. There is no advice attached. This list does not mention Whitlam with this point about Charteris’ ‘advice’. Yet Hocking claims this six-word handwritten sentence shows the Palace advised Kerr on Whitlam’s dismissal. Hocking says: ‘Not only was the Palace aware of the possibility of dismissal, the Queen’s private secretary had himself provided “advice” to the Governor-General.’14

What is this advice? The letters show at no stage did Charteris give Kerr advice on how to sack Whitlam. But he did give advice in the 2 October letter about recall—referring to the conversation between Kerr and Charles—the clear implication is the dismissal being referred to was Kerr’s own recall as Governor-General. This is what the dialogue with the Palace was all about.

Hocking has made a further assertion in the updated edition of The Dismissal Dossier that the Palace ‘had failed to inform Whitlam of the nature of these serious communications’ with Kerr.15 But Kerr had established nothing. The Palace letters show no agreement on dismissal and no ‘response’ from the Palace on dismissal. The idea the Palace should have informed Whitlam on the recall procedure is bizarre. If Whitlam wanted to know about the recall procedure he could ask the Palace himself and be given the same answer—a letter would be required. There was nothing sinister or conspiratorial in this answer. It was the normal procedure.

Yet Hocking said: ‘This communication between the Queen’s Private Secretary and the Governor General over the position of the Governor General himself is politically and constitutionally shocking.’ She said that it was ‘impossible to overstate the significance of this exchange’ between Kerr and Charteris and that ‘the Palace was already involved in the dismissal’ because it had agreed to protect Kerr should Whitlam move against him.16 The problem with this hyperbole was obvious before the release of the Palace letters and is confirmed by their release. The 2 October letter from Charteris is ‘shocking’ neither in its content nor in representing any arrangement. The idea that Whitlam might need to write a letter to remove the Governor-General does not constitute a conspiracy between the Palace and Kerr.

The release of the Palace letters in July 2020 should have clarified this issue. Yet in her commentary after the release, Hocking continued her campaign claiming that the Queen had not remained ‘neutral with respect to political matters’ and argued ‘the Queen must remain above politics at all times’. She accused Charteris of engaging with Kerr on ‘inherently political matters’. She said that ‘the Queen breached the central tenet of a constitutional monarchy, that the Monarch is politically neutral and must play no role in political matters’. She added: ‘The damage this has done to the Queen, to Kerr, and the monarchy is incalculable.’17

The point here is there was nothing improper in Kerr and Charteris exchanging letters about the 1975 crisis. Governors-General before and after Kerr wrote extensively to the Palace about political matters, Richard Casey and Bill Hayden being prominent examples. There was nothing extraordinary about the Queen’s representative reporting to the Queen on Australia’s constitutional crisis given that the Governor-General might have a responsibility to facilitate a solution. The Palace is extensively involved in political issues and always has been. What mattered was whether the Palace broke from normal procedures and interfered to take a partisan position. On the evidence of the letters it did not.

There is no doubt that Kerr’s concerns on recall were justified. Whitlam would periodically joke about having to sack Kerr. His principal private secretary, John Mant, recalled this took the form of Whitlam saying: ‘Oh well, I might have to ring the Queen.’18 The most celebrated of Whitlam’s quips came on the night of 16 October at the Governor-General’s banquet in honour of the Prime Minister of Malaysia, Tun Abdul Razak. Kerr said Whitlam remarked with a brilliant smile: ‘It could be a question whether I get to the Queen first for your recall or you get in first with my dismissal.’19 Kerr said everyone laughed. But he took the comment as conveying ‘a very real threat’.20 David Smith felt it was ‘a brand of intimidation’.21 Anne Kerr was appalled.22 Anyone familiar with Whitlam knew he used humour as a political weapon.

The next day, 17 October, Kerr wrote to Charteris. He confirmed the Port Moresby conversation with Prince Charles saying that it did include the possibility ‘of The Queen being asked to “recall” me’. Kerr proceeded to describe Whitlam’s joke of the previous evening. He offered no judgement on it but said relations with Whitlam ‘are very good’ and that the Prime Minister wanted him ‘to do exactly what he advises come what may’.23

Kerr’s psychology and his preoccupation with recall was revealed in a public manner at the presentation of the Melbourne Cup at Flemington Racecourse on Tuesday, 4 November, one week before the dismissal. Think Big had just won the Cup for the second consecutive time. His remarks, even at this celebratory event, assume a deeper meaning in retrospect. As he handed over the Cup, Kerr said: ‘I’m presenting it, of course, under circumstances where the horse is the same, the jockey is the same and, thank goodness, the Governor-General is the same.’24

In the aftermath of the dismissal, however, Kerr’s memoirs, notes and letters reflect the depth of his conviction that Whitlam would resort to recall. In a twelve-page handwritten note dated 16 November, Kerr wrote: ‘On several occasions, sometimes jocularly sometimes less so, but on all occasions with underlying seriousness, [Whitlam] said that “the crisis could end in a race to the Palace to see who could get there first”.’25

The most devastating comment from Kerr came in his 20 November letter to Charteris reviewing the recent crisis: ‘Of course, though I did not say this to him [Whitlam], only he had to go to the Palace. I could act, if necessary, directly myself under the Constitution.’26 Kerr had accurately assessed the situation—he knew he could dispatch Whitlam with far greater speed than Whitlam could dispatch him. In short, Whitlam’s analogy of a ‘race’ was misleading since, if the race was joined, there would only be one winner—Kerr. In this letter, Kerr proceeded: ‘I am sure that he [Whitlam] would have known this and the talk about a race to the Palace really constituted another threat.’27 Kerr believed that Whitlam’s intimidation rested on the calculation that the Governor-General would not have the courage to dismiss him.

A sinister aspect of the recall issue is the evidence that Kerr raised his concerns with Fraser. The Opposition Leader was at the Tun Razak dinner and Kerr spoke with Fraser before dinner and then later in the evening. There is a seven-page typed note about this dinner in Kerr’s files. He said in the first discussion with Fraser before dinner that he made a cryptic remark ‘about things not necessarily remaining the same’. Kerr wrote:

He [Fraser] did not understand this—I was referring to the remote possibility that I might not be there, to possible but unlikely dismissal. He did not pick this up … having thought about it over dinner I concluded I should be rather more specific because I felt he was entitled to take into account a bare possibility which he had not seemed to contemplate. I therefore said to him that one conceivable but remote aspect was that as the crisis developed the Prime Minister had the option of considering the degree of his confidence in me.

Kerr continued:

He said that it was inconceivable. I replied it was a matter nevertheless to be at least thought about. His reaction was to say the Queen would never permit it. I told him that the question was one I preferred not to discuss. It was all most unlikely but he would have to make his own mind about it. I did this out of fairness because he could be badly caught by ending up with a Governor General who would not even consider ever using the reserve powers however bad the situation …28

This is an astonishing document previously revealed by the authors. Interviewed by Troy Bramston in 2013, Fraser said: ‘That conversation, in my view, did not take place.’29 Interviewed by Paul Kelly in 1995, Fraser said: ‘John Kerr was between a rock and a hard place … [he] knew that if he had the sort of conversation which the Queen would have in Britain then he would be sacked.’ Fraser said that he was ‘certain’ that Kerr had been under threat during the crisis.30

While Fraser may have denied the conversation took place, the detail Kerr provides, his account of two discussions during the evening and his decision over dinner to reopen the issue, points to a vivid impression in his own mind. While Kerr referred to recall being a ‘remote’ possibility, his behaviour suggests otherwise; it was on his mind. If he did have this conversation, it was invaluable intelligence for Fraser since he now knew Kerr distrusted Whitlam and felt threatened by him. If Kerr depicted himself, by implication, as a Governor-General prepared to consider the use of the reserve powers, that was more critical intelligence for Fraser. This conversation is mentioned neither in Kerr’s memoirs nor the Palace letters.

John Menadue, a former adviser to Whitlam, was secretary of the Prime Minister’s Department at the time of the dismissal and was retained by Fraser for most of 1976. Menadue made a note of an exchange that he had with Fraser on 28 January 1976. The note says that Fraser told him at his first meeting with Kerr during the crisis ‘the Governor-General had said that he could not give Mr Whitlam an inkling of what he had in mind or Mr Whitlam would be immediately on the telephone to London seeking the Governor General’s dismissal’.31

The Fraser memoirs, referring to the Opposition Leader’s talks with Kerr during the crisis, say: ‘Fraser also came away from the meetings with the strong impression that Kerr believed his own position to be at risk.’32 In short, there is no question that Fraser, during the crisis, was aware of Kerr’s vulnerability. Recall was not just a Whitlam/Kerr issue. It became a tangible asset for Fraser.

Asked if he intimidated Kerr during the crisis, Whitlam said: ‘I don’t know. Admittedly he was a gutless fellow. But I never threatened Kerr.’33 The critical question is: would Whitlam have dismissed Kerr?

Whitlam has denied this: ‘At no time during the crisis had the possibility of replacing Sir John Kerr been a significant element in my thinking.’34 But opinions differ. ‘I think Gough would have done it,’ Menadue said. Solicitor-General Maurice Byers said: ‘I think so.’ Cabinet minister Jim McClelland, who was close to Whitlam during the crisis, said: ‘Gough was a great constitutionalist … I don’t think it was in his nature to do that.’ Senior Liberal Bob Ellicott said: ‘I always thought that his bark was worse than his bite … I believe, perhaps contrary to what Kerr believed, that Whitlam would have acted more responsibly than Kerr feared.’ Whitlam’s speech writer Graham Freudenberg said that if Kerr had raised his concerns with Whitlam, he doubted that Whitlam would have retaliated against the Governor-General.35

However, on 31 December 1975, just two weeks after his defeat at the general election, Whitlam wrote to British Labour Prime Minister Harold Wilson opening his heart about the dismissal. He conceded a ‘fundamental mistake’ in recommending a lawyer as Governor-General. Whitlam wrote of Kerr: ‘He deceived me—realising, I’m sure, that I would have been in touch with the Queen if my suspicions had been aroused.’36 In other words, Whitlam was telling Wilson he would have recalled Kerr if he suspected he was about to be dismissed.

Written close to the event and to a confidant, this letter must carry weight in assessing what Whitlam would have done. The truth is we will never know. In such a crisis, Whitlam was likely to rethink at any given moment. There is no question he was intimidating Kerr. But advising the Queen to remove him would have been an extreme decision without guarantee of assisting Whitlam in the long run.

Would dismissing Kerr have served any purpose? In a vacancy, Kerr’s role would have been filled by the senior state governor, Sir Roden Cutler of New South Wales. There would have been a further delay in appointing a new Whitlam-selected Governor-General. Meanwhile, there would be uproar about the situation. The idea that Cutler would have given Whitlam free reign is remote.

It is, however, beyond dispute that alarm at recall drove the way Kerr discharged the reserve powers on 11 November. He made this explicitly clear to the Palace in his long letter of 20 November to Charteris. This remarkable letter constitutes Kerr’s real justification to Charteris and the Queen. Kerr said: ‘I feel in all the circumstances that I should make clear the psychology of the situation as it existed on November 11th.’37 He was utterly damning of Whitlam. Kerr said Whitlam’s position ‘publicly and privately’ was that he intended to ‘break the power of the Senate over money bills forever’. This was ‘a crusade based upon a single-minded determination’ and that ‘the matter was not discussable’.38

With a sense of satisfaction Kerr identified what he believed was Whitlam’s fatal mistake—he had underestimated Kerr as a man. Kerr told Charteris: ‘Mr Whitlam made a fundamental mistake in believing, as he apparently did, that I would let him do exactly what he advised and let him govern without supply and without going to the people.’39 In short, Whitlam’s flaw, in Kerr’s opinion, was his assumption the Governor-General would never resort to the reserve powers. Given Kerr’s history, this was a monumental blunder.

Kerr addressed what was already the central critique of the dismissal—taking Whitlam by ambush. He wrote: ‘The issue has arisen here as to whether I should have given him [Whitlam] say twenty-four hours to consider whether, after being told of my intention to dismiss him, he would advise a dissolution of the House of Representatives or a double dissolution and go to the people himself.’40 He continued:

History will doubtless provide an answer to this question but I was in a position where, in my opinion, I simply could not risk the outcome for the sake of the Monarchy. If in the period of say twenty-four hours, during which he was considering his position, he advised The Queen in the strongest of terms that I should be immediately dismissed, the position would then have been that either I would in fact be trying to dismiss him whilst he was trying to dismiss me, an impossible position for The Queen, or someone totally inexperienced in the developments of the crisis up to that point, be it a new Governor General or an Administrator who would have to be a State Governor, would be confronted by the same implacable Prime Minister. This assumes that there would be no alternative in the Crown’s hands but to comply with the demand for instant dismissal. If the Crown delayed I would still be here with the same problem but impotent or with much more serious decisions to make.41

This passage makes clear that recall was the pivotal issue. It drove every aspect of Kerr’s dismissal of Whitlam. Here was Kerr’s elemental appeal to the Palace—the constitutional ambush was essential to protect the Queen and constitutional monarchy. By this logic, it was also necessary to protect Kerr’s own job. Kerr desperately wanted the Palace to support his decision. He also knew that the Palace had no real choice.

Any criticism of the Governor-General was futile. Charteris, knowing the Governor-General exercised the powers of the Crown in Australia, had no real option in subsequent letters but to support Kerr’s action. To do otherwise would have been a vote of ‘no confidence’ by the Palace in Kerr and it was unwise of the Palace to start declaring ‘no confidence’ in the Governor-General. That would have been a direct interference in Australian affairs.

Central to Kerr’s recall fear was the incompetence of Whitlam. His arrogant and patronising attitude towards Kerr is almost beyond belief. Whitlam squandered his greatest advantage—as Prime Minister he was not just Kerr’s adviser but had the opportunity to develop a trusting relationship with his Governor-General. Whitlam singularly failed to do this. Whitlam should have engaged Kerr as a man and trusted Kerr as a Governor-General. That meant explaining his strategy to the Governor-General. It meant telling Kerr his plan was to remain in office in the cause of responsible government and force the Senate to retreat. He should have said that if this tactic failed then he recognised advice would be needed ultimately for an election.

If Whitlam had said this, Kerr would have been reassured. He would have known that recall was not an option. He would have known that Whitlam would not try to govern without supply. Kerr would have been reassured that his duties under the constitution would not be compromised by Whitlam. Reassured on these critical points, Kerr would have every incentive to give Whitlam as much time and leeway as possible in trying to force a Senate retreat. But, instead of making Kerr his confidant, Whitlam sent the Governor-General into Fraser’s arms.

There was a fascinating postscript to the recall issue in July 1976, nine months after the dismissal. Sir Garfield Barwick wrote to Kerr congratulating him on his ‘steadfastness’ and arguing that the Crown must be more involved in Australian life.42 Barwick’s implicit assumption, of course, was that the Queen had no role in the dismissal. He wanted a more involved monarchy without explaining how this would occur. But the letter was flattering, and Kerr sent it to Charteris. Significantly, he arranged to lunch with Barwick on 23 July 1976.

Before that lunch there was a discussion between Fraser and the legendary head of the Defence Department Sir Arthur Tange, whom Fraser regarded highly. Fraser briefed Kerr on what Tange said. It went to ‘the continuity of monarchical representation during a crisis’. In short, it was about the recall issue. In his letter to Charteris of 27 July, Kerr said that Tange and Barwick had discussed this issue. Referring to his lunch with Barwick, Kerr reported Barwick’s position was that the system could only work properly in a crisis ‘if the Governor-General feels secure in his office’.43 Kerr said of Barwick: ‘In a nutshell his approach is that The Queen should not feel bound to recall a Governor General upon the advice of the Prime Minister who has already put himself into a critical situation which could involve his dismissal and a forced dissolution.’44

In effect, this meant giving the Crown a new reserve power. Kerr gave Charteris a long summary of Barwick’s argument. It involved the Crown having the ‘discretionary power’ to deny a Prime Minister the ability to save himself ‘by getting rid of the Governor-General in favour of a puppet’. This would result in ‘continuity of monarchical representation’ at home. Barwick painted a dire picture if this was not achieved—a wilful Prime Minister could ‘destroy the Senate’s power over supply; destroy the reserve powers of the Governor-General; destroy the Crown’s powers; and establish a Prime Ministerial Presidency for as long as the lower house supported him’.45

This must have been quite a lunch. How much did they drink?

Kerr would have been attracted to the idea. But his common sense prevailed—at least temporarily. He told Charteris that while there were risks in the ‘status quo’ it must be ‘very unlikely’ that a future Prime Minister would try to govern without supply or seek to recall a Governor-General to avoid dismissal.46

Very sensible.

But always sensitive to the Palace, Kerr then said that ‘if I am wrong in my assessment of what the Crown would like’ on the power of recall then he would be happy to assist. Kerr said: ‘I could participate in further informal talks and put the view that appeals to the Crown as to what ought to happen.’ He made an extraordinary offer: ‘It could be possible gradually, if necessary, to develop a “reserve power” in this area. The best judgement on this would come, of course, from Her Majesty.’47

The idea that any Australian Prime Minister, Fraser or Whitlam, would tolerate the loss of this constitutional right was ludicrous. This was Kerr’s obsequiousness at its worst.

Charteris provided a substantial reply in a fascinating letter of 5 August. He agreed with the principle that the Governor-General ‘should have the same security of tenure as the Sovereign in this country’ in application of the reserve powers. He repeated how much Kerr’s action in 1975 ‘saved The Queen from great embarrassment’. Charteris said: ‘Had Her Majesty been faced with a demand for your dismissal she would have been immediately and personally involved in the crisis and whatever she had done would have been open to criticism.’48 Charteris repeated that faced with advice from Whitlam to remove the Governor-General, the Queen would not ‘have been able to resist the Prime Minister for very long’. She would not ‘have had any real choice other than to accept “advice”, extremely distasteful as it would have been to her, to do so’.49

But Charteris raised a question with Kerr: what did his trained legal mind tell him about this issue when he studied the Constitution? A sceptical Charteris asked: ‘Is there anything in it on which the assertion of a reserved power could be based?’50 Charteris then moved to his clinching observation:

But what would the Crown do in such circumstances if it had a real discretion? How could it, at 12,000 miles distance, and inevitably not in touch with the day to day events, have the knowledge and feel for the actual situation to make what would be a very difficult political and Constitutional decision, with incalculable consequences? This seems to me, from the common sense point of view, to present a real difficulty.51

There was nothing more to say. The Queen and the Palace didn’t want such a power. Their reply was so polite, so supportive of Kerr and so dismissive of an unworkable idea that would give the Queen an extra power she did not want, that could not be properly effected and that would violate the Australian Constitution. The Palace reinforced its position of non-interference in Australia. Charteris dispatched the idea. It has never been heard of again.


5

A Disgruntled Governor-General

Sir John Kerr’s distrust of Gough Whitlam and his dissatisfaction with the Whitlam Government emerged immediately after he was sworn in as Governor-General on 11 July 1974. On a range of issues, ceremonial and constitutional, Kerr was unhappy with the Whitlam Government, felt that he could not raise or satisfactorily resolve issues with Whitlam, and this annoyance intensified over time.

In the year prior to the supply crisis, Kerr raised trivial concerns about his dress for certain occasions and his desire to have a viceregal uniform, the musical salute to the Governor-General and the Order of Precedence. More significantly, Kerr raised questions about the legality of the attempt to raise the US$4 billion to invest in natural resource projects—the so-called ‘loans affair’. In addition, he worried about the basis on which Sir Paul Hasluck granted the double dissolution of the parliament in mid-1974, the appointment of Jim Cairns as Treasurer and whether he could give royal assent to money bills that had only passed the House of Representatives.

Kerr gave full expression to his doubts, his disappointments and his resentments in his correspondence with Sir Martin Charteris. As Kerr’s grievances grew, he felt increasingly alienated from Whitlam. In these circumstances, Kerr turned to Charteris for guidance and reassurance. The letters reveal Kerr to be petty and needy. But he also characterised Whitlam as an unreasonable and inflexible man who was leading an unorthodox government.

The long litany of grievances against Whitlam began in Kerr’s first letter to Charteris on 15 August 1974. He was not confident the government could arrest the steep rise in unemployment and inflation—‘stagflation’—and thought Labor’s cumbersome Cabinet and caucus was a handbrake on policymaking.1

The more significant issue Kerr raised in his first letter concerned his distrust of advice from the law officers. He was worried about the validity of the recent double dissolution election and subsequent joint sitting of parliament. He noted that Hasluck had granted a double dissolution months earlier on the basis that six bills were ‘allegedly’ twice rejected by the Senate. Hasluck accepted the legal advice and gave a double dissolution based on those six bills. Kerr was then presented with advice to summon an historic joint sitting where Whitlam planned to pass those six bills. But Kerr was alarmed. He said this presented him ‘with a rather difficult problem’ because he doubted that one of the bills, the Petroleum and Minerals Authority Bill, met the conditions under Section 57 of the Constitution.

Kerr noted that ‘the appropriate period of three months had not, as Sir Paul accepted that it had, passed between the first two rejections’. Hasluck had relied on an opinion from the Attorney-General, Lionel Murphy. As Kerr had to issue a proclamation for a joint sitting, he was worried that the Petroleum and Minerals Authority Bill did not meet the constitutional provision.2

He raised these concerns with Whitlam who brushed them aside. Kerr met with Clarrie Harders, the secretary of the Attorney-General’s Department, and Maurice Byers, the Solicitor-General, along with Whitlam. Byers, according to Kerr, agreed with the Attorney-General’s opinion. But Whitlam told Kerr that this was not a matter up for debate. ‘I could not and should not review what Sir Paul had done on this point,’ Kerr said of Whitlam’s advice.3

As a former Chief Justice, Kerr was decidedly unhappy about this. But he decided not to press the point. His own legal opinion was in conflict with the government’s legal advice—an issue that would arise again during the constitutional crisis. ‘I accepted this opinion for the reasons that I did not think that as Governor-General I should be my own lawyer, and make up my mind about what the law permitted me to do,’ Kerr wrote.4

Subsequently, the proclamation issued by Kerr was challenged in the High Court on several grounds. But the joint sitting, and the presentation of the Petroleum and Minerals Authority Bill, was allowed to proceed. Yet Kerr seemed obsessed about the issue. He emphasised to Charteris that he was not at fault. ‘The Proclamation was, of course, drafted by the Government and submitted to me as the Proclamation which I should make,’ he wrote.5 Charteris, as ever, in reply on 2 September flattered Kerr: ‘I can see that there is much advantage in his having a mind trained in the law, particularly when he has to contend with a written constitution.’6 In fact, Kerr’s legal view was subsequently vindicated when the High Court found that the Petroleum and Minerals Authority Bill did not meet the technical grounds for a double dissolution.

Kerr’s next point of alarm was senior public service appointments and the decision-making processes in government. He felt there was a breakdown in trust between ministers and the public service. Incredibly, he felt obliged to brief the Palace on these matters.

On 6 September 1974, Kerr told Charteris of the ‘feeling of malaise’ at the upper levels of the bureaucracy. He referred to the sentiment within Labor that the public service would not ‘respond enthusiastically’ to new policy at odds with the previous conservative government. Kerr was, essentially, blaming ministers for the ‘distrust’ between them and their departments. He noted the worrying appointment of personal advisers.7

Kerr was troubled by the ‘disturbing’ appointment of Sir John Bunting, the head of the Prime Minister’s Department, to London as High Commissioner and noted that his replacement, John Menadue, was ‘from outside’ the public service and had previously worked on Whitlam’s staff. Kerr reported that Treasury head Sir Frederick Wheeler was being ignored and that his policy advice on inflation had been ‘brushed aside completely’. He was also concerned about the appointment of Dr HC Coombs as chairman of the Royal Commission into the Australian Public Service. Kerr took the unusual step of holding ‘private talks’ with public servants and urging them not to ‘over-react’. Did he speak to Whitlam? ‘I am thinking of having a word with the Prime Minister,’ he wrote.8

These comments are revealing. They show a Governor-General obsessed about the alleged failings of the Whitlam Government and his compulsion to raise these issues with the Palace. Yet the internal workings of the Labor government had nothing whatsoever to do with the Palace. By this stage it was September 1974, the nature of the Whitlam Government was well known and Kerr had only been in office a few months. His suspicion of Whitlam was apparent from the start.

In reply on 14 September, Charteris noted that ‘personal advisers’ seem to be flourishing in Whitehall too. But he expressed a degree of sympathy with the government. ‘It is not, I think, surprising that after 23 years in opposition, the Cabinet and the Caucus should find it hard to believe that the Public Service was prepared to serve them as loyally as they had served their predecessors,’ he wrote. ‘It is a pity however that relations between them are not by now as good as they should be. I am sure that your influence will be most beneficial in improving the situation.’9

Charteris was flattering Kerr but also suggesting some of his concerns were unjustified. Close and cooperative relationships, regardless of personal opinion, were essential to good government, Charteris said. ‘I hope very much you are successful in establishing a good relationship with Mr Menadue,’ he wrote. But these hopes would be doomed.

Before Charteris had even replied, Kerr had dispatched another letter, this time expressing his anxiety over ceremonial matters. On 9 September, Kerr informed Charteris that he had decided to follow Canadian precedent and discontinue the curtsey greeting for the Governor-General and his wife and replace it with a ‘handshake’ and ‘slight bow’. The curtsey would still apply to the Queen, members of her family and heads of state.

More pressing was Kerr’s dress for his swearing-in. Whitlam suggested he wear a lounge suit. But Kerr protested. ‘I have decided to follow previous practice here and wear full morning dress and decorations,’ he told Charteris. This involved a wardrobe of top hat and tails. There were few limits to his pomposity.

His next concern was ‘the Royal Salute to the Governor-General’. Whitlam, following Canada’s lead, suggested the traditional ‘God Save The Queen’ be replaced with six bars of ‘God Save The Queen’ and eight bars of ‘Advance Australia Fair’, the new national anthem. Whitlam, according to Kerr, was ‘anxious’ that this be adopted. But, again, Kerr was not having it, informing Charteris it ‘may be better for me to leave the Vice-Regal Salute untouched for the time being’.10

Kerr’s vanity and self-importance brought him into conflict with the Prime Minister. Charteris responded on 14 September—his second letter on that date—with a typical mix of understanding and gentle guidance. First, he said Kerr was ‘wise’ in discontinuing the curtsey. Second, he agreed with Kerr’s decision to wear morning dress. But, third, Charteris suggested the ‘proper course’ regarding the royal salute would have been, in fact, to follow the ‘Canadian formula’. This counsel, contrary to Kerr’s views, was put with ‘diffidence’ given Charteris was ‘a long way away’. In short, Charteris told Kerr to follow his Prime Minister’s advice. Given ‘Advance Australia Fair’ was the national anthem, he said: ‘The Queens’ Representative should lend support to this decision.’ Further, Charteris said if Kerr did not follow Whitlam’s wishes it ‘might be taken amiss by the Prime Minister’.11

But Kerr still resisted. The following year, on 4 February 1975, he wrote to Charteris explaining that he had told Whitlam he wanted formal ‘political advice’ before adopting a new salute.12 By this stage, the Palace was obviously impatient. On 3 February 1975, Charteris dispatched a letter to Kerr invoking the Queen’s opinion. He said: ‘The Queen is in no doubt that the sensible solution is to have six bars of “God Save The Queen” followed by eight bars of “Advance Australia Fair”.’ Charteris also suggested to Kerr that he could let it be known privately to Whitlam and state governors that the Queen supported this.13

These ceremonial exchanges are illuminating. They show not just Kerr’s preoccupation with ceremony but a willingness to challenge Whitlam and even require advice from the Prime Minister on such matters. Kerr was also prepared, initially, to ignore advice from the Palace. It is apparent that Charteris was unimpressed and eventually had to write, in the Queen’s name, to pull Kerr into line.

Another area of concern on the Governor-General’s part was ministerial changes. On 21 November 1974, Whitlam informed Kerr that he planned to appoint Dr Jim Cairns to the Treasury portfolio and move Frank Crean into the Trade portfolio. Whitlam explained that he wanted ‘a strong Minister’ in Treasury. Whitlam told Kerr, given the speculation, that he wanted to make the announcement but did not want the ministerial changes to take effect until the end of the year. Whitlam felt it would be better to keep Cairns and Crean in their respective portfolios until parliament had adjourned. Incredibly, Kerr saw this request as problematic. He revealed to Charteris that he ‘had some difficulty about whether I should agree to an announcement being made in advance of the actual change’.14

This is extraordinary. It shows Kerr’s extreme sensitivity about his office and his obsession about being taken for granted. Announcing a ministerial change three weeks before it takes effect might be unusual but hardly controversial and certainly not improper. In the end, he agreed with Whitlam’s advice and the announcement was made.

In the same letter, however, Kerr raised his concern about the new system of Australian honours that would replace imperial honours. Whitlam proposed the new system be based on the Canadian honours. But Kerr saw ‘some difficulty’ and ‘problems’ because some states would continue imperial honours and it would be ‘difficult to see how we could have two systems’ in place. But Kerr went further. He said to Charteris it might be better to hold off introducing a new system as the ‘political situation’ is ‘certainly not stable and there could conceivably be a change of Government next year’.15

This is an astonishing statement. The Governor-General was resisting Whitlam’s policy. But he put the onus back on the Palace. Kerr said that if ‘Her Majesty’ thought that an ‘Australian Order’ could be established that meant terminating British honours, then it ‘could’ be ‘organised’.16

Charteris, in reply on 4 December, made clear the views of the Palace, writing the ‘best solution would be for an Australian Order to be established and British Honours to cease, provided this was accepted throughout Australia’. He continued: ‘I am sure this is something to which The Queen would give her full support.’ This was yet another message to Kerr that the Governor-General should be accepting Whitlam’s program and not frustrating it.17

But the saga continued. On 4 February 1975, Kerr wrote to Charteris saying that he supported a new honours system but still saw problems with it and had asked Whitlam to give him formal ‘advice’ to ‘seek The Queen’s approval’.18 On 10 February, Charteris advised Kerr that the Queen had given Whitlam ‘her approval’ for a new Australian honours system after a few minor amendments were made to his draft submission and supporting documents.19

There were other issues that concerned Kerr. As part of Whitlam’s renovation of Australia’s symbols, honours and protocols there was a new Table of Precedence for official events that would downgrade or exclude those who had been honoured by the Queen such as knights and Privy Councillors. Whitlam presented the table to the Queen for approval in London in December 1974. Kerr opposed this change. On 19 December Kerr sent three remarkable telegrams. The first was to Charteris:

PRIME MINISTER WILL BE SUBMITTING PROPOSED NEW AUSTRALIAN TABLE OF PRECEDENCE TO THE QUEEN TOMORROW STOP WOULD YOU PLEASE ADVISE THE QUEEN THAT THE NEW 20 TABLE HAS MY SUPPORT STOP20

The second telegram was also to Charteris. But this telegram was marked ‘PERSONAL AND IN CONFIDENCE’. Kerr reiterated his ‘formal advice’ of ‘support’ for the new Table of Precedence. But then he contradicted his formal advice with informal opposition because knights and Privy Councillors ‘and other decorations’ would be excluded from the table:

IN MY VIEW PERSONS HONOURED BY THE SOVEREIGN, WHETHER UNDER PRESENT OR FUTURE HONOURS SYSTEM, SHOULD HAVE A PLACE IN TABLE OF PRECEDENCE STOP FUTHERMORE, PERSONS ALREADY ENJOYING A PLACE IN TABLE OF PRECEDENCE SHOULD NOT BE DEPRIVED BECAUSE OF A CHANGE OF POLICY … I ATTEMPTED WITHIN CONSTITUTIONAL LIMITS TO PERSUADE PRIME MINISTER NOT TO EXCLUDE THESE CLASSES STOP UNABLE TO OBTAIN AGREEMENT OF PRIME MINISTER AND HAVE THEREFORE FELT IMPELLED TO SUPPORT TABLE IN THE FORM IN WHICH HE FINALLY ADVISED ME21

The final telegram was to Whitlam:

STILL DISAPPOINTED THAT PROPOSED TABLE OF PRECEDENCE MAKES NO PROVISION FOR THOSE WHO HAVE BEEN OR MAY BE HONOURED BY THE QUEEN, HOWEVER, AS THIS VIEW HAS BEEN PUT TO YOU AND YOU HAVE DECIDED TO EXCLUDE IT I HAVE FELT IMPELLED TO PUT THE PROPOSED TABLE TO THE QUEEN, ON YOUR ADVICE, WITH MY SUPPORT22

Kerr was playing a double game with the Palace. Governors-General should not act in this fashion. He was also deceiving Whitlam.

But the Governor-General’s deepest source of alarm before the constitutional crisis was the loans affair and his belief that his office had been compromised. In a lengthy letter of 21 July 1975, Kerr explained the situation to Charteris. He referred to the Executive Council meeting in Canberra on 13–14 December 1974 that authorised the raising of the US$4 billion overseas loan. Kerr believed this was an improper meeting of the Executive Council. He had been at the opera in Sydney on the evening of 13 December and did not attend the meeting.

‘What I shall now say is very confidential,’ Kerr told Charteris. ‘I was never told that a meeting was to take place, never asked to preside and never agreed to it taking place in my absence.’ At 2 a.m., David Smith, the official secretary, was phoned by an official in the Prime Minister’s Department who advised that documents from the meeting would be sent to Admiralty House in Sydney for Kerr to sign. Whitlam phoned Kerr the following morning and asked for his ‘ex post facto approval’ of the Executive Council meeting and its decisions—notably the overseas loan. Kerr signed the minute as requested, but he was deeply troubled. He had been falsely criticised by the media for not being present and instead being at the opera. This irritated Kerr. He wrote that the ‘press has not yet discovered that I was told nothing about it till it was over’.23

Kerr’s alarm was justified. Strict procedure requires the Governor-General to be informed of any Executive Council meeting beforehand. The legal advice on which the government acted given by Attorney-General Lionel Murphy was dubious in the extreme. More than any other issue, the loans affair generated within Kerr a sense of suspicion and distrust of the government. It left Kerr with a justified feeling that the Whitlam Government had a deep streak of unorthodoxy and was prepared to break established norms of governance. He was on guard.

Charteris was stunned by Kerr’s account of the Executive Council meeting, writing on 30 July that it ‘is one of the most amazing I have ever heard’. He continued: ‘You were badly treated and I am particularly sorry that there should have been some implied criticisms of your attendance at the Opera rather than at the Executive Council.’24

On 4 January 1975, thinking about his first six months as Governor-General and his disagreements with the Prime Minister, Kerr asked Charteris for guidance in how to handle Whitlam. This was an extraordinary request. It was Kerr’s job to handle Whitlam, not the job of the Palace. Referring to the Table of Precedence, Kerr asked Charteris if he ‘may feel disposed to suggest to me improved ways of handling a matter such as this’ in the future.25 In reply, on 3 February, Charteris sympathised with Kerr about the ‘difficulties’ he had with Whitlam. Charteris noted that while the Queen was interested in ‘what happens in Australia’, she was 12 000 miles away and ‘not as closely informed of detail’ as was Kerr. Charteris said it ‘really must be for you as her Representative to fight the case’.26

The message was unmistakable: it was up to Kerr to deal with Whitlam and resolve any differences between them. Charteris, prompted by Kerr, took the opportunity to gently provide Kerr with some counsel, based on his ‘experience’ at the Palace in dealing with Prime Ministers. He explained that the Queen’s ‘contact’ with the British Prime Minister took place on two levels: directly through the weekly audience and indirectly through her staff, the Prime Minister’s office and senior public servants in Whitehall.

Her Majesty receives the Prime Minister once a week when she is in London and the audience goes on for over an hour. If the Prime Minister had something to talk about which concerned The Sovereign’s prerogative, one would expect the matter to be discussed at one of these audiences, in tranquillity and before it became an immediate issue.

At a lower level there is close and continuous contact between The Queen’s Private Secretary and the Secretary of the Cabinet, and the Prime Minister’s Private Secretary. If anything was going on I should expect to hear about it well ahead of time on this low level net and be able to brief The Queen before the audience.27

This was useful advice, even though elementary for a Governor-General in dealing with a Prime Minister. It was extraordinary that Charteris had to explain this to Kerr. He gave the Governor-General sound advice. Charteris told Kerr ‘the best hope of being able to foresee trouble’ and ‘being ready to deal with it’ is to ensure that there is ‘close and continuous’ contact between a Governor-General and his Prime Minister.

Kerr singularly ignored this advice.
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The Judges: Barwick and Mason

Sir John Kerr recruited the High Court to guarantee his dismissal of Gough Whitlam. Kerr obtained a legal opinion from the Chief Justice, Sir Garfield Barwick, and received critical counsel during the crisis from his close friend and High Court judge Sir Anthony Mason, a future Chief justice. His involvement of the court enraged Whitlam and launched a contentious debate about the proper role of the Chief justice.

On 20 September 1975, as a constitutional crisis over supply loomed, Kerr seized an opportunity to enlist one of his guiding stars in the law: Barwick. Kerr had been carefully considering his options for vice-regal intervention in the event that supply was denied in the Senate and Whitlam continued to govern without it. The Chief Justice of the High Court was attending a dinner of the Order of St Michael and St George at the Union Club on Bent Street in Sydney. Barwick presided over the high table with Kerr seated next to him.

Days earlier in Port Moresby, Whitlam told Kerr that if the Senate rejected the government’s appropriation bills then he was minded to present them for royal assent coupled with advice that the Senate had no legal power to reject them. Kerr was alarmed. He told Whitlam that if he did assent, the High Court would immediately hear a case to declare the ‘Acts’ to be invalid. At the dinner, Kerr raised this with Barwick and reported the conversation to Sir Martin Charteris at Buckingham Palace.

Sir Garfield told me he could not, for internal reasons in his Court, guarantee an early decision and expressed the view that the need for Senate acquiescence was quite clear. His opinion was that in the contingency under consideration I should refuse to assent but agreed that, alternatively, I should leave the matter to him.1

This was an informal yet unorthodox conversation. Kerr did not inform Whitlam about this discussion. But the Chief Justice gave the Governor-General informal guidance. First, that he could not guarantee an early decision on the validity of ‘Acts’ given assent without Senate approval. Second, Barwick said the Senate must approve appropriation bills. Third, Barwick gave an ‘opinion’ that Kerr ‘should’ refuse to give assent without the bills passing the Senate. And fourth, Barwick said Kerr could alternatively ‘leave the matter to him’—let the High Court determine if they should be invalidated.

Kerr had sought guidance from the Chief Justice rather than the nation’s law officers: Solicitor-General Sir Maurice Byers and Attorney-General Kep Enderby. It was clear he preferred Barwick’s opinion to the government’s law officers.

Kerr and Barwick omitted any discussion about giving royal assent to appropriation bills that had only passed the House of Representatives in their later accounts of the crisis. Indeed, Kerr made no mention at all of his discussion with Barwick at the dinner on 20 September in his memoir. In Barwick’s account of the crisis, he referred to this dinner discussion with Kerr and said the Governor-General was ‘very worried about what was going on in Canberra’. He thought it was likely Whitlam and Fraser would not ‘give way’ and ‘serious difficulties were likely to arise’.2

Kerr asked Barwick if he could see any way in which the High Court could be called upon to resolve a parliamentary deadlock. ‘I was quite unwilling to be drawn on the question about the parliamentary situation,’ Barwick recalled. ‘But I said that the matter appeared to be for the Parliament itself and not for the Court to resolve. I added that, in the long run, the matter might land on his, the Governor-General’s table.’ Kerr then asked Barwick if he would be willing to ‘advise’ him ‘if need arose’. Barwick, at this stage, was ‘content to temporise’ and said it would depend on what he was asked and the circumstances.3

The Chief Justice had been willingly conscripted by the Governor-General. ‘I had left the door open for the Governor-General to approach me,’ Barwick said.4 Although supply would not be denied by the Senate until the following month, Kerr was already thinking and planning ahead. It showed Kerr to be calculating while Whitlam had done next to no contingency planning. It is important to note that this was a Kerr initiative. Kerr could see what was coming if Whitlam and Fraser did not compromise or back down. He wanted Barwick with him—as an adviser and as constitutional insurance.

Kerr had begun his manipulation of Barwick at this dinner on 20 September. It was not Barwick who had manipulated Kerr. Kerr was the prime agent.

As a young barrister in the 1930s, Kerr identified intellectually and emotionally with Labor. HV ‘Doc’ Evatt—future Labor leader—was his mentor. ‘I wanted to become a Labor lawyer,’ Kerr reflected on these years. ‘I was a supporter of the Labor Party; I wanted to identify myself with the Labor Party and the trade unions and for a number of years I did.’5 By the time of the Labor split, in 1954–55, Kerr was ‘no longer a supporter of the Labor Party,’ he recalled. Labor, then led by his former mentor, was in ‘decline’, he thought, ‘so weak and disorganised and obviously unable to provide an alternative Government’.6

Kerr flirted with the breakaway Democratic Labor Party. Eventually, he found himself more at home with the Liberal side of politics. Indeed, by the 1950s, Kerr had transitioned, intellectually and emotionally, across the political divide and identified with the party of Robert Menzies. He was flattered by suggestions he seek Liberal preselection for a state or federal seat. He imagined himself being Prime Minister. Kerr gave full expression to this ambition in an oral history interview recorded for the National Library of Australia that was made available to the authors. ‘I think most of those who were seeking me out to consider joining the Liberal Party and going into politics, especially federal politics, had in mind the top leadership roles,’ he said. ‘Everybody knew that Menzies would some day go and where was the leadership to come from? Nobody really seemed to think of [Harold] Holt as a long-term prospect.’7

Along this journey, Kerr went from respecting and admiring Barwick to befriending him and revering him. Barwick had served as Minister for External Affairs and Attorney-General in the Menzies Government, and was appointed Chief Justice in April 1964. He was intellectually brilliant and supremely confident. ‘I recognised in him a great leader of the Bar both professionally and in its organisation,’ Kerr said of Barwick. They had long been ‘friendly’.8 Kerr had briefed Barwick in the 1930s and Barwick, as Attorney-General, briefed Kerr in the 1950s and ’60s. Now with his Labor sympathies well behind him, Kerr wanted to follow in Barwick’s footsteps.

‘Barwick, I think, played a role in my life, indirectly, similar to the role played by Evatt in earlier years,’ Kerr said.9 Barwick was a role model but not a mentor, like Evatt had been. It was more imagined than real. Barwick did have a mutual regard for Kerr, much like a senior counsel might have for his junior. But Kerr had convinced himself that Barwick was the role model in his post-Labor life. ‘I lost Evatt as a person in whose path to follow,’ Kerr said in his oral history interview, but ‘in many ways I adopted Barwick as a kind of pattern. Everything that he did I, in due course, did.’10

On Sunday, 9 November 1975, Kerr said he had made up his mind about dismissal in the event there was no compromise or backdown by either Whitlam or Fraser. He now decided to formally engage Barwick. ‘I would ask him if he were prepared to advise me as to my constitutional authority and power to make a decision of dismissal and force a dissolution, if I were minded to do so,’ Kerr explained. ‘I would seek his constitutional advice, not on what I should do, but in the form of an opinion as to whether I was empowered to take a step which I felt I should probably have to take two days later and which I believed to be within my powers.’11

Weeks earlier, on 19 October, Kerr had asked Whitlam if he could consult Barwick. Whitlam refused and expressly told Kerr not to speak to Barwick. Now Kerr phoned Barwick at his home at Careel Bay, Avalon, late on 9 November to ask if he would be willing to advise him ‘constitutionally’ as to his powers. Barwick said he would call at Admiralty House in Sydney the following morning, 10 November.

Barwick arrived just after 9 a.m. Kerr informed Barwick that he planned to terminate Whitlam’s prime ministerial commission and appoint Fraser caretaker Prime Minister with conditions, including that he guarantee supply and advise a double dissolution election. Kerr asked Barwick for an opinion on his constitutional powers to take this course of action. Barwick saw it as ‘a legal question’ and ‘not a political question’ and agreed to furnish Kerr with a written opinion and return for lunch to discuss it.12 Barwick presided over a sitting of the High Court in Darlinghurst and began drafting the letter.

He returned for lunch at 1 p.m. with the letter still in draft form and not completed. Over lunch, Barwick informed Kerr that he would advise that he had the requisite constitutional powers to take his proposed course of action. Barwick completed the letter after lunch. It was then typed and signed, and Barwick’s driver, Bert Reid, delivered it to Kerr at Admiralty House at around 4 p.m. Kerr returned to Canberra that afternoon. Both of Kerr’s meetings with Barwick were published in the vice-regal notice column in newspapers on 11 November. The government missed the warning sign.

Barwick saw no issue with advising Kerr; indeed, he was an eager participant. He thought he put the steel into Kerr’s spine as the hour of decision neared. He was mistaken in this view; Kerr needed no encouragement. Barwick did, however, strengthen his hand. Barwick participated, he argued, because he did not think the matter was justiciable—a matter that could come before the High Court. He was aware that other Chief Justices had advised Governors- General—he had advised Sir Richard Casey when Harold Holt disappeared in the sea off Portsea in Victoria in December 1967—and it was not unusual to provide advice. But Barwick had been a Liberal MP and Attorney-General in the Menzies Government. His action would never be viewed as completely impartial.

Barwick’s letter to Kerr has been a matter of debate. The key section of the two-page letter argued:

First, the Senate has constitutional power to refuse to pass a money bill; it has the power to refuse supply to the government of the day. Secondly, a Prime Minister who cannot ensure supply to the Crown, including funds for carrying on the ordinary services of government, must either advise a general election (of a kind which the constitutional situation may then allow) or resign. If, being unable to secure supply, he refuses to take either course, Your Excellency has constitutional authority to withdraw his Commission as Prime Minister.13

He further argued, rather more tenuously, that the Prime Minister needed to maintain the confidence of both the House of Representatives and the Senate. He noted that a Prime Minister in the United Kingdom can secure supply by maintaining the confidence of the House of Commons as the House of Lords has no power to deny supply and is not a popularly elected body. But in Australia, a Prime Minister ‘cannot secure supply’ without having the ‘confidence’ of both the House of Representatives and the Senate:

there is an analogy between the situation of a Prime Minister who has lost the confidence of the House of Commons and a Prime Minister who does not have the confidence of the Parliament, i.e. of the House of Representatives and of the Senate. The duty and responsibility of the Prime Minister to the Crown in each case is the same: if unable to secure supply to the Crown, to resign or to advise an election.14

This letter challenged the long-held convention that a Prime Minister must only command the support of the House of Representatives. It was a flawed interpretation of the meaning of ‘confidence’ within the Australian political system as the Senate plays no role in determining who can form a government and accept a prime ministerial commission. Barwick could not resist ending his letter by confirming that Kerr had the power to dismiss Whitlam and, moreover, it was his ‘constitutional authority and duty’ to do as he had determined. It was an unnecessary embellishment which only served to highlight Barwick’s determination to push Kerr to dismissal. It signalled that Barwick worried that Kerr might back down. But Barwick need not have been concerned.

The significance of Barwick’s letter is that Kerr had the endorsement of the Chief Justice for his dismissal of the Prime Minister. Kerr did not need approval. But he won a degree of insurance in the event of a High Court challenge. Kerr could inform the Palace that he had consulted the Chief Justice and acted constitutionally. Barwick’s letter was sent to Buckingham Palace along with Kerr’s notification that he had terminated Whitlam’s commission:

Before taking the final step, although I had already made up my mind, I consulted Sir Garfield Barwick as to my authority and duties in the present situation. On a confidential basis, because it is not to be disclosed without his permission except ultimately for historical purposes, I send you a copy of the letter which he wrote to me after our discussions.15

Charteris noted Barwick’s letter in his reply to Kerr on 17 November: ‘It seems to me, as a very interested observer, though one not very well versed in the Australian Constitution, that your action, buttressed as it is by the opinion of the Chief justice, cannot easily be challenged from a constitutional point of view however much the politicians will, of course, rage.’16

Barwick’s letter to Kerr on 10 November was made public on 18 November—a week after the dismissal—as an endorsement of Kerr’s actions. But this was not the full story of Kerr’s discussions with Barwick. Kerr wrote in his memoirs that his ‘only discussion with Sir Garfield Barwick on the subject of the exercise of the reserve powers, is fully related here’.17 But there were other conversations that he decided not to disclose.

In 2013, the authors accessed Barwick’s personal file on the dismissal. The file was titled ‘Dismissal of Labour [sic] Government, 1975–1979’ and contained over 350 pages—articles, other legal opinions, notes, memos and letters.18 After lunch on 10 November but before Barwick had completed his letter, Kerr phoned with drafting instructions. Barwick’s associate noted their conversation with Kerr and passed it to the Chief justice:

the Governor-General just phoned and asked that the following message be sent in to you: ‘I don’t want to prevent by anything I do the possibility of compromise so therefore if [Barwick] would feel at liberty to use the phrase that he was contemplating using in a slightly different form, I would have some flexibility and therefore if he used the phrase “the course of action which you have decided to take unless an immediate compromise is reached” or something like that. But whatever you say is OK by me.’19

Kerr was nervous about what Barwick might write in his letter. He wanted to avoid the appearance of having made up his mind. Nor did Kerr want it to look like Barwick had encouraged him to act. It was an improper conversation. Barwick, always his own man, ignored the suggestion. He did not refer to any last-minute ‘compromise’. He thought Kerr should have dismissed Whitlam weeks earlier.

Barwick had two further interactions with Kerr before the dismissal. After Kerr had read Barwick’s letter in the afternoon of 10 November, he phoned the Chief Justice at his chambers in Sydney. Kerr wanted to know if he would show the letter to fellow judge Anthony Mason, a former Solicitor-General, to obtain his view. Barwick visited Mason in his chambers, told him the ‘substance’ of the letter and said Kerr would like to know his view. Mason replied that he agreed with it ‘without any reluctance’, according to Barwick.20

Kerr rang Barwick, again, the following morning—the day of the dismissal. He wanted advice on how to handle Whitlam. Neither Kerr nor Barwick mentioned this conversation in their respective memoirs. But Barwick dictated a note at 9.45 that morning, after the call, and kept it in his dismissal file. Kerr told Barwick that he would see Whitlam at about 1 p.m. What if things didn’t go smoothly?

[Kerr] said he had to consider the possibility that the Prime Minister might have cabled the Queen informing her that he, the Prime Minister, had lost confidence in the Governor-General and perhaps seeking the withdrawal of his commission. He said that whilst that was an eventuality which might seem far-fetched it had to be recognised as a possibility. He said that nonetheless he proposed to follow the course which he had outlined to me upon which I had given him advice.21

Kerr was edgy, worried the dismissal might not go to plan. His paranoia centred around Whitlam contacting the Palace before any dismissal. It is a tantalising possibility: was Whitlam about to ambush Kerr with a surprise dismissal? He was also concerned that Whitlam had read the vice-regal notice in that day’s newspapers. What if Whitlam asked about consulting Barwick? Kerr told Barwick he would confirm their conversations and the provision of advice. What should he do if Whitlam wanted to see Barwick’s advice? The Chief Justice told the Governor-General what to say: ‘I said that I thought the advice was given to him and that it ought not to be publicised until he, the Governor-General, had acted in the manner which he had outlined to me; that is to say, it should be confidential to the Governor-General until the action had been taken. Thereafter it should, of course, be publicised.’22 This is the precise course that Kerr took. ‘To the extent that he respected and accepted my opinion, it can be said that I had some influence in his pursuit of the course on which he had decided,’ Barwick thought.23

Kerr’s involvement of the High Court was deeper than Barwick. In his memoir, Kerr wrote about another secret adviser. ‘My solitude was tempered by conversation with one person only other than the Chief justice,’ he cryptically wrote. ‘The conversation did not include advice as to what I should do but sustained me in my own thinking as to the imperatives within which I had to act, and in my conclusions, already reached, as to what I could and should do.’ Kerr declined to name this person.24 It was Anthony Mason, his friend, who in August 1972 had been appointed as a justice of the High Court.

In January 1994, Barwick revealed that Mason had prior knowledge of, and approved, the dismissal during an interview with Bruce Donald on the ABC.25 Days after this interview went to air, political commentator Gerard Henderson further revealed in The Sydney Morning Herald that Kerr had directly sought Mason’s advice prior to the dismissal.26 The full extent of Kerr’s talks with Mason were disclosed in several notes Kerr left for history in his papers at the National Archives of Australia.27 These notes were revealed by Jenny Hocking in the second volume of her biography of Gough Whitlam published in 2012. Mason wrote a lengthy statement about his talks with Kerr which was prepared before Hocking’s book was published but it was made public after. It was subsequently deposited in the National Library of Australia.28

The Kerr notes and the Mason statement provide complementary but often differing accounts of their discussions before, during and after the constitutional crisis in October–November 1975. Kerr expected that nobody would see his notes until all those concerned ‘are dead’. He judged his conversations with Mason to be ‘historically important’ during the crisis.29 Kerr made a note about these talks on 21 October 1975 and then revised them in the first half of 1981. Mason said he was not aware of Kerr’s notes until they were made public in 2012. He urged caution in how they are read. ‘The documents are neither a complete nor accurate record of our conversations,’ Mason said.30 Yet Mason revealed more of their engagement than did Kerr and his own statement was in many ways more damaging for both men.

Kerr said he valued Mason for his ‘intellectual quality, legal knowledge and personal integrity’. Mason agreed Kerr was ‘a close friend’ and they met ‘from time to time’ at their respective residences in Sydney and Canberra. They discussed the offer of appointment to Kerr as Governor-General in mid-1974. Mason advised that it would not be particularly challenging and he would be ‘rubber-stamping decisions made by others’. Kerr disagreed and told Mason that he could ‘contribute to policy issues’ and they discussed the reserve powers. At Mason’s instigation, Kerr participated in several tutorials on the reserve powers with academics at the Australian National University in September 1975 as a kind of refresher course.31

Kerr said his discussions with Mason were not about seeking advice but reassuring him about his own judgements. Mason said that he never offered Kerr any encouragement to dismiss Whitlam. The critical disagreement between them was Mason’s advice on the dismissal—Mason said Kerr should warn Whitlam before acting. ‘I said to Sir John that he should warn the Prime Minister that he would terminate his commission if he did not agree to hold a general election,’ Mason recalled. ‘The warning was not heeded.’32 If Mason did offer this advice, it is a significant omission from Kerr’s notes.

The conversations between Mason and Kerr began, according to Mason, well before 12 October as a crisis loomed, and continued until the afternoon of 11 November. Kerr said their ‘running conversation’ took place from 12 October to 10 November. Mason said they first discussed the reserve powers in August. Kerr, according to Mason, said then that ‘an occasion might arise for him to exercise the reserve powers, dismiss Whitlam and commission Mr Fraser to form a caretaker government for the purpose of securing supply and holding an election’. Kerr, in his account, says they discussed ‘the existence of the reserve powers’ and his role in a future crisis.

During their talks, Kerr confided to Mason his concern about being recalled by Whitlam if the Prime Minister thought his commission might be terminated. Kerr told Mason that Geoffrey Yeend from the Department of Prime Minister and Cabinet had informed him, confidentially, that Whitlam would take this step if he feared his own dismissal.

Kerr and Mason discussed how and when the Governor-General should consult with Barwick. Mason told Kerr not to approach Barwick until it was time for the Governor-General to intervene. He warned against approaching Barwick around mid-October when Bob Ellicott’s memorandum was released because Barwick might concur with Ellicott and recommend immediate dismissal. They agreed this advice would be ‘disastrous at that stage’ as supply had only recently been denied. The issue in engaging Barwick was one of ‘timing and tactics’.33 Mason was advising Kerr on the manipulation of the Chief justice and how to get Barwick’s advice in the optimal manner.

The Governor-General wanted Mason to provide alternative advice to the law officers, an extraordinary request. Kerr arranged for a copy of Ellicott’s opinion to be sent to Mason’s home. He asked Mason to provide him with advice on the Ellicott opinion and the forthcoming law officers’ opinion. In his notes, Kerr said Mason was happy to do so and did not believe his position on the High Court ‘rendered that course of action undesirable or impossible’. Kerr even said Mason agreed to allow these opinions to be published in future ‘if it were ever needed’ to defend the Governor-General’s integrity.34

But the two men disagreed on the fundamentals. Mason rejected these claims. In his statement, Mason said he did not receive a copy of the Ellicott opinion, and he did not agree to provide his own opinion on Ellicott’s views or that of the law officers.

As the crisis neared its climax, the Kerr–Mason dialogue entered a new phase. They had had several conversations on 9 November—during the day at Lady Kerr’s house at North Sydney and in the evening before and after dinner at Admiralty House.

In their first conversation, Kerr told Mason that ‘after careful consideration of all that had happened he had decided that he had no alternative but to dismiss Mr Whitlam and to commission Mr Fraser to form a caretaker government’. Both men agree on this. Kerr said Mason told him: ‘I am glad of that. I thought that I might have to urge that course upon you.’ Mason argues he never said this. ‘My comment was not, and should not have been understood as, encouragement to dismiss the Prime Minister,’ he said.35 Mason said he was relieved because Kerr’s intended action would facilitate holding an election before the holidays.

Kerr gave Mason the law officers’ ‘draft’ opinion on the reserve powers and the Solicitor-General’s opinion on Whitlam’s financing arrangements as an alternative to supply. Mason did not agree with the law officers’ view and declined to give an opinion on the financing arrangements. Kerr, at this point, pressed Mason and asked for a written opinion rebutting the law officers’ ‘draft’. Kerr wanted an opinion that he could ‘rely on’. Mason told Kerr: ‘I could not do that without consulting Barwick.’ The upshot was that Kerr, according to Mason, phoned Barwick but was unable to reach him. As Mason was about to leave, he told Kerr that ‘unfortunately it was unfolding like a Greek tragedy’.36

Later that evening, Kerr informed Mason that he had now spoken to Barwick and would be seeing him the following morning. After dinner, Kerr told Mason he would meet with Whitlam and ‘simply hand him a letter of dismissal’. Mason reiterated his view that Kerr should warn Whitlam that he had no alternative to dismissal if the Prime Minister refused to advise a general election. Mason said Kerr replied: ‘I know that.’ In Mason’s account, he emphasised that without a warning, Kerr ‘would run the risk that people would accuse him of being deceptive’.37

Mason denied assisting Kerr with his explanatory statement about the dismissal, as the Governor-General claimed. But he did, at Kerr’s request, prepare a draft letter of dismissal that was delivered early the next morning. Kerr did not use the Mason draft but said he incorporated some of Mason’s ‘suggestions’ into the letter of dismissal and his explanatory statement.

It was improper and imprudent for Mason to draft a dismissal letter. Mason’s dealings with Kerr were kept secret from the Chief Justice as well as the Prime Minister. His deception of Barwick reached an extraordinary level. When Barwick as Chief Justice showed Mason, at Kerr’s request, the formal advice on dismissal, Mason declined to tell Barwick that he already knew about the advice and had been counselling Kerr for months.

But Kerr, having relied on Mason before the dismissal, returned to him after the dismissal. In the afternoon of 11 November, Kerr, under pressure, sought Mason’s advice. With the Speaker, Gordon Scholes, eager to present to Kerr the parliament’s no-confidence motion in Fraser as caretaker Prime Minister, Kerr phoned Mason. It was a delicate situation and he wanted guidance. Mason was firm—he advised the Governor-General to ignore Scholes as the ‘resolution was irrelevant’. Mason told Kerr that Fraser had been commissioned ‘to form a caretaker government for limited purposes to hold a general election’.38 Kerr did not see Scholes before dissolving the parliament.

Kerr said in his note, written in 1975 and finalised in 1981, that Mason wanted his role kept secret. But Kerr felt differently. He wanted Mason’s involvement known to history. He wrote of Mason: ‘as he played a most significant part in my thinking at that critical time, and as he will be in the shades of history when this is read, his role should be known’.39

There is another judge that Kerr implicated in the dismissal: Sir Ninian Stephen. While finalising his note about Mason, Kerr revealed that he had had lunch with Stephen in London on 15 May 1981. Kerr claimed that Stephen was in court with Mason and Barwick on the morning of 10 November 1975 and did not attempt to dissuade Barwick from giving advice. Kerr claimed that Stephen saw the draft letter before lunch and said that ‘he was very pleased to have been asked for his advice’. However, Stephen told Paul Kelly that he had no advance knowledge of the dismissal in a 1995 interview. ‘The whole thing came as a complete surprise to me,’ Stephen said. ‘I think I am quite clear in my own mind that I knew nothing until the news broke publicly.’40 Given this statement, we find Kerr’s account to be unconvincing and self-serving. It has not been verified by any other source.

Kerr was underestimated in his ability to exploit the High Court and benefit from the advice of both Barwick and Mason. The idea that Barwick put the steel into Kerr to dismiss Whitlam is exaggerated. The real point is that Kerr drew upon both Barwick and Mason for personal assurance and legal reinforcement. Before the denial of supply in October 1975, Kerr was drawing the High Court into his net in any future vice-regal action using the reserve powers.

He began discussions with Mason in August and with Barwick in September. As the crisis neared climax, Kerr wanted the High Court on his side, and both Barwick and Mason were willing to assist. This was a calculating Governor-General who relied on Mason and exploited Barwick. Neither judge ever conceded improper behaviour.

There has been a growing view among Barwick’s recent successors that it was unwise for the Chief Justice to offer advice to Kerr on dismissal, in secret and against the Prime Minister’s instructions. It is unlikely, given the public reaction to Barwick’s controversial role, that a future Chief Justice would again advise a Governor-General on the exercise of a reserve power. A Chief Justice today would be more attuned to the need to be impartial to maintain confidence in the court.

History’s verdict on Mason is more severe. While the Mason court is regarded as one of the most significant in Australia’s history, Mason’s role in advising Kerr on his exercise of the reserve powers and drafting a letter of dismissal has tarnished his reputation. The fact that Mason refused to disclose his dialogue with Kerr for so many years points to a need for concealment. By contrast, Barwick wanted his advice to be made public and it was published within days.

Mason was unmasked by Kerr from the grave. The reality is that Mason would not have been appointed Chief Justice in February 1987 by the Hawke Cabinet if ministers had known of his role in the 1975 crisis. Bob Hawke and Paul Keating made this clear in interviews with the authors. ‘In terms of his acceptability to a Labor government, it would have brought him undone,’ Hawke said.41


7

Whitlam’s Half-Senate Election Folly

Gough Whitlam phoned Sir John Kerr mid-morning on 11 November 1975 to inform the Governor-General he wanted an appointment to recommend a half-Senate election as the next step in his campaign to break the Coalition’s blocking of the budget. It was a brief discussion. Kerr had to prepare for the Remembrance Day ceremony at the War Memorial at 11 a.m. Kerr asked Whitlam a critical question: would supply be available for the Senate campaign? Whitlam replied that it would not be available.

The Prime Minister, fixated on his plans, was blind to what this meant. In the days before the dismissal, the Labor Party succumbed to a folly—it became convinced that calling a half-Senate election, due before mid-1976, was its best resort. In truth, it was a doomed project. The idea was championed by Labor and ACTU president, Bob Hawke, the Labor federal executive was keen, Labor’s parliamentary party was enthusiastic and newspaper editorials backed the proposal. From the onset of the crisis on 16 October it had been an option for Whitlam that he had declined to take—but now he was pressing the trigger.

When the caucus met that morning there was spontaneous applause after Whitlam told his colleagues he would call a half-Senate election. As the party meeting broke and Labor MPs streamed into the lobbies and across King’s Hall where journalists were patrolling, the mood soon became euphoric. The polls were with Labor; the sense of a breaking point in the deadlock was high; public opinion would now be unleashed against the Opposition. Much Labor sentiment was that Malcolm Fraser would soon buckle. The government lobbies roared with hope.

Yet Labor was running on emotion not reason. And the worst offender was Whitlam. There had been an iron law within the government since mid-October—this was Whitlam’s crisis to manage. Only Gough would be dealing with Kerr because, it was assumed, only Gough could manage the Governor-General. Yet Whitlam committed blunder after blunder with his dogmatism and arrogance in dealing with Kerr.

The idea that the Governor-General would grant Whitlam his half-Senate election was more than high risk. It was a request Kerr was most unlikely to grant. This was because supply would expire before the end of November, funds for government services would dry up and there was only a remote chance a half-Senate election could resolve the crisis. One of the first items on a Governor-General’s check list when approving any election is to confirm with the Prime Minister that supply is available. That is the Prime Minister’s responsibility. Normally, it is routine. But not this time; supply was not available. It was improbable that Kerr, sensitive to his responsibilities at this time, would grant this election. Indeed, he gave it little attention since Kerr had a bigger issue on his mind by 11 November—dismissal.

If Kerr had granted the half-Senate election it would have been a crippling blow for the Fraser-led Opposition. It would have terminated its strategy of securing a general election at that time through the intervention of the Governor-General. On 10 November, interviewed by the ABC and asked if the Opposition was prepared to accept ‘anything short of an early House of Representatives election’, Fraser replied: ‘No, we are not.’ It is quite possible such a decision by Kerr would have put irresistible pressure on Fraser to retreat and pass supply. Fraser told his biographer, Philip Ayres, that the Opposition had ‘never addressed this question’. But his ‘guess’ was that the Opposition would have ‘let supply through’ in that situation.1

But Kerr couldn’t operate on guesswork or speculation about what might have happened. The fact he faced was that a half-Senate election in its own right was unlikely to resolve the crisis. He had no confidence in the government’s financing plan proposed as an alternative to supply. Kerr had decided—if the Senate had not cracked—the only solution to the crisis was a House of Representatives election.

In truth, Whitlam’s decision to call a half-Senate election on 11 November was evidence of the weakness of his position. He had failed to break Fraser. For twenty-six days Whitlam had applied maximum pressure on Fraser and his senators to force a retreat, with a singular lack of success. As Kerr said later: ‘Mr Whitlam had left his half-Senate election too late.’2 It was only a viable option if supply did not run out before polling day. In addition, there was almost no prospect the result of the half-Senate election would give Labor the numbers to pass the budget. The euphoria in the Labor lobbies was the elixir of delusion.

In his memoirs, Kerr said the decision he faced was ‘either to let him [Whitlam] have that election without supply, with consequent financial chaos, or to act, so as to ensure full elections for both Houses with full supply produced’.3 In Kerr’s 11 November statement on the dismissal he said of advice for a half-Senate election: ‘If such advice were given to me I should feel constrained to reject it because a half-Senate election held whilst supply continues to be denied does not guarantee a prompt or sufficiently clear prospect of the deadlock being resolved in accordance with proper principles.’4

From the onset of the crisis Whitlam’s priority was the ‘tough it out’ tactic (though he disliked the phrase), the stance he had foreshadowed at Goulburn on 12 September 1975. In that speech Whitlam had pointed out there was no obligation on a Prime Minister faced with a denial of supply to immediately advise an election, a proposition most lawyers, including Kerr, endorsed. In short, Whitlam had time before supply expired to remain in office and try to break the nerve of the Opposition.

His associated tactic was a half-Senate election, due before mid- 1976. Responding to the Senate’s denial of supply by calling the half-Senate election was a live option, but one on which Whitlam ran hot and cold. Claims by some observers that from the time the budget was blocked Whitlam was committed to a half-Senate election are wrong. Sometimes he sent that signal and sometimes he said he would not seek an election of any sort. Whitlam’s changes of mind on this option are documented in Kerr’s letters. Whitlam had also earlier suggested presenting budget bills to Kerr for royal assent that had only passed the House of Representatives. Whitlam and Labor failed to grasp that the half-Senate election was a rapidly diminishing option as the crisis advanced. If it was viable, it had to be exercised soon after the budget was blocked to maximise the chance of a result before supply expired. Once that was no longer possible, the option had little currency.

There was nothing new or unusual about this defect surrounding the half-Senate election. It had been discussed by Kerr and Whitlam much earlier. Indeed, in his letter to Charteris of 30 September, Kerr recounted a conversation with Whitlam the previous day about a possible crisis. Whitlam said if the budget was blocked he would seek a half-Senate election. (That would involve five senators from each state plus a sixth senator from New South Wales and Queensland, where casual vacancies had to be filled. In addition, it would involve the election of two senators from each of the territories—the Northern Territory and the Australian Capital Territory.) Kerr reported Whitlam’s tactic was ‘to say that if the Senate rejects the Bills the Senate should be the House to face the people’, and because a half-Senate election was due before mid-1976 that is what he would recommend.

Kerr said: ‘I asked the Prime Minister what he would do for supply whilst awaiting the half-Senate election.’ Whitlam conceded that if the Senate had forced a crisis by blocking the appropriation bills and if the Opposition remained solid then ‘the Commonwealth would be unable to meet its obligations’. Kerr pressed the issue. He asked whether Whitlam thought Fraser ‘would grant him temporary supply until after such a half-Senate election’. Whitlam replied that while this might be ‘possible’ he was ‘very doubtful’. This was hardly reassuring for the half-Senate election option.5 In short, Kerr and Whitlam had discussed the core problem with the half-Senate election option on 29 September—forty-three days before the Prime Minister proposed it on 11 November.

The Governor-General’s letter to Charteris depicts a Prime Minister still canvassing various options. He wrote: ‘We realised that there would be a profound constitutional crisis when the money started to run out in early November and from then on until any such election in early December, but he [Whitlam] says he will certainly not recommend a double dissolution of the House of Representatives and the Senate.’ Kerr said Whitlam’s view was that he ‘would argue to me that he is entitled to retain his commission for as long as he holds the confidence of the House of Representatives’.6

Whitlam put a fanciful proposition to Kerr in this conversation. According to Kerr he said ‘if he can get through until a half Senate election is over’ he would re-present the appropriation bills and, if they were rejected again, would advise a double dissolution in early 1976. This seemed to contradict his earlier remarks. The whole idea seemed absurd—a half-Senate election followed by a double dissolution election without supply for most of the time. It was a bizarre suggestion and hardly mentioned by Whitlam again. Anxious about his plans to visit London, Kerr ended the letter to Charteris by saying if there was a constitutional crisis involving ‘a half-Senate election at a time when even temporary supply is not available I shall be forced, of course, to stay at home to deal with it’.7

The day the budget was blocked, Whitlam told parliament: ‘It is the Senate which is on trial. It is the Senate which will have to submit to the judgment of the people.’8 But he did not seek a Senate election—the government’s poor electoral standing at the outset of the crisis hardly made this an attractive option.

After the crisis was triggered, Kerr wrote to the Palace on 17 October summarising Whitlam’s position after their discussion the previous evening: the Prime Minister would defy the Senate and ‘tough it out’, though ‘he may, in the end, recommend a half-Senate election’. But Whitlam had told Kerr ‘he would not be out to Yarralumla on the crisis for some time’.9 Kerr took some space to explain the significance of a possible half-Senate election option for Whitlam. The senators elected in any half-Senate election would not take their seats until 1 July 1976—except for six of them. The four senators elected from the territories and the two senators elected to fill single casual vacancies in New South Wales and Queensland would take their seats immediately. That is, an interim Senate would operate from the time of the election result until mid-1976, and Whitlam felt there was a prospect—though it was an outside prospect—that he might get sufficient Senate numbers at that time to thwart Fraser. It was this fear that had led the Federal Council of the Liberal Party to appeal earlier to the four non-Labor state premiers to advise their state governors not to issue writs in their states for such a Senate poll, an outrageous breach of election convention. It was a naked bid by the conservative parties to sabotage any half-Senate election.

In this letter, Kerr noted in passing the speculation that if the state governors were so advised by their non-Labor premiers then Whitlam might, in response, ask the Queen and Governor-General to intervene and direct the governors to issue the writs. He offered no comment on this speculation. However, on 20 October, Kerr wrote to Charteris that Whitlam’s position had hardened in the previous forty-eight hours: ‘He had now decided that he will advise no election of any kind whatsoever.’ Whitlam had embarked on what became known as his ‘smash the Senate’ crusade, another term he disliked, though it was accurate.10 ‘He told me that he is determined to break the alleged power of the Senate to force an election,’ Kerr wrote. The Governor-General told the Palace that Whitlam said to him: ‘I can and will break Mr Fraser, if my party stands behind me and it will.’ Kerr asked him: what about Fraser’s party? And Whitlam answered: ‘It will break.’11 Once the Senate backed down and passed the budget, Whitlam calculated the Senate would never again use supply bills to force an election.

During an interview on 20 October, Whitlam said: ‘I’ve never been so certain in anything in my life as I am, that the Senate’s money power will be broken as a result of this crisis. No future Australian government will ever be threatened by the Senate again, with a rejection of its budget, or a refusal of supply. Never again.’ Whitlam, in effect, was bent upon securing a constitutional change by political force.12

For Whitlam, the half-Senate election option was on the backburner for most of the crisis. Whitlam believed public opinion was decisively with him. On 22 October, Kerr told the Palace the government believed there was a ‘big backlash’ against Fraser and ‘some kind of retreat’ by the Opposition was likely.13 On 30 October he reported polls showing that 70 per cent of people in capital cities wanted the budget to pass. But Kerr also said ‘some people’ believed the Prime Minister would soon seek the half-Senate election. The Governor-General told the Palace: ‘Even if he seeks a half-Senate election there is no guarantee that supply will be granted even to get the country through the period of the campaign. Such an election would, if it were held, probably take place on 6th or 13th December.’14

Kerr was far ahead of Whitlam. He anticipated days ahead that Whitlam might eventually seek the half-Senate election. Kerr knew the critical problem of supply had not been solved.

On 27 October, Charteris, sensing the mood in Australia and the opinion polls, wrote: ‘The impression here is that the political battle is swinging in the Prime Minister’s favour.’15 Meanwhile compromises were being tested as the Governor-General reported to Charteris in a revealing letter of 6 November.

There had been a significant tactical reassessment by the Opposition. Fraser had visited Kerr to relay the compromise offer from the Opposition parties—they would pass the budget if Whitlam agreed to hold a general election at the same time as the half-Senate election before mid-1976. That meant a general election as late as May or even early June 1976.

When Kerr raised the compromise with Whitlam he refused to have anything to do with it. Whitlam was in ‘crash through or crash’ mode—he wanted total victory. However, Kerr told Charteris that if the compromise was rebuffed, Fraser had said ‘the Senate would go on deferring Supply indefinitely’. The Governor-General wrote: ‘I judge that he meant it.’16

Whitlam had misread the situation. His ‘tough it out’ tactic had still not broken Fraser despite the polls. Fraser’s compromise was designed to ensure the Opposition Leader looked reasonable. For Fraser, it was not a pathway to retreat. Having chopped and changed on the half-Senate election, Kerr reported in this 6 November letter that Whitlam was still in ‘two minds on the issue’. Meanwhile Kerr was making up his mind—he was heading towards a dismissal.

For Whitlam, momentum was vital. He needed to keep Fraser under pressure. The opinion polls and newspaper editorials calling for a resolution of the deadlock were helping. Whitlam drew hope from worried Coalition senators who feared Fraser had gone too far and was being too stubborn. The Prime Minister settled, finally, on the half-Senate election option. His aim was to intensify the political heat on Fraser.

On the morning of 11 November, a series of critical meetings lay ahead for Whitlam and Fraser. At 9 a.m. there was a meeting between the government and Opposition to investigate the final chance for a compromise. Whitlam, along with cabinet ministers Frank Crean and Fred Daly met Fraser, deputy Liberal leader Phillip Lynch and Country Party leader Doug Anthony. Whitlam was convinced he had the upper hand. He threatened Fraser with the half-Senate election. He believed the choice Fraser faced was either retreat to pass the budget or endure a five-week Senate campaign during which the Coalition side would almost certainly succumb under pressure. But Fraser showed no loss of nerve, just the reverse. Fraser repeated his own compromise offer made previously to Whitlam—the Opposition would pass the budget if Whitlam agreed to a general election by June 1976, seven months away. Whitlam wasn’t interested; he saw this as evidence of Fraser’s weakness.

Fraser asked Whitlam if he would be seeking supply to cover the half-Senate election period. Whitlam said he would not be doing so. This meant Whitlam recognised that supply would run out during the campaign. Fraser felt sure Kerr would not grant a Senate election without supply guaranteed. Fraser warned Whitlam not to take the Governor-General for granted—but Whitlam took no notice. Anthony said later Whitlam seemed ‘fanatical’ at this meeting. A worried Daly told Whitlam he felt a half-Senate election would achieve little. Crean was concerned, saying of the Coalition leaders ‘they’re pretty cocky’.17

Fraser went to his office at 9.45 a.m. and dictated a note to Tony Eggleton, federal director of the Liberal Party. It said Whitlam had told the meeting that ‘if he did not get a majority in that half-Senate election, he would still refuse to recommend a House of Representatives election’.18

Ironically, Whitlam’s mind had been so fixated on the half-Senate election option that the Prime Minister, at this moment, sacrificed the last chance to save himself. Whitlam should have accepted the Fraser compromise. This was a good deal for Labor.19 Consider what Whitlam would gain: he could declare victory in the crisis; the budget would be passed immediately; there would be no general election; Labor would stay in office as the nation went on summer holidays; Whitlam could spend Christmas at Kirribilli planning his agenda for the opening several months of 1976.

Only one concession was required: that Whitlam advise an election by June 1976. The constitutional reality was that a half-Senate election had to be held before mid-1976 anyway. Given this reality, Whitlam, most probably, would have held a double dissolution election in autumn 1976. By any rational judgement, Fraser would have been seen to have backed down. But Whitlam didn’t think like this. He had entered another realm. He had other goals—he was obsessed about breaking the Senate’s power forever; he was focused on destroying Fraser as a leader just as he had destroyed Fraser’s predecessor, Billy Snedden; and he was fixated about being able to say the Senate had played no role in determining the timing of the next House of Representatives election. Whitlam had succumbed to his own propaganda—if Australian democracy was the issue then nothing short of total victory would suffice. The Prime Minister believed he was on the brink of the greatest parliamentary and constitutional victory for the Labor Party since Federation. Why take a partial victory when total victory was at hand? But total victory depended upon Kerr.

Whitlam left the meeting with Fraser keen to make his appointment to advise the Governor-General and start the Senate campaign. The Governor-General had ample warning of Whitlam’s intentions. The Prime Minister’s Department had sent Government House a draft letter from Whitlam to Kerr requesting the Senate election—ahead of formal advice.20 Sending a draft letter was standard procedure.

There is no question: Kerr had prior notice but had not given formal approval. He had not the slightest intention of giving Whitlam the half-Senate election, and he was keeping that decision secret: if he alerted Whitlam to this fact the Prime Minister would know Kerr also intended to move against him. Indeed, the two decisions would come together. Kerr was committed to a campaign of deceit.

When Whitlam got Kerr on the phone he found it was not possible to see the Governor-General until 1 p.m.—but the problem was that Whitlam wanted to tell the morning caucus meeting about his decision. ‘I think I should give you the advice first,’ he said. But in the circumstances, he asked Kerr if he would agree to Whitlam telling his party room first. Kerr agreed.21

While Kerr and Whitlam had discussed a half-Senate election at various times in recent weeks, the Governor-General had not given his approval to this proposal. In their talks, while Kerr had not disagreed, he had not agreed. Kerr’s deliberate deception of Whitlam now extended to another level—allowing him to inform the party meeting of an election the Governor-General would not grant him. It was one component in a larger web of deception. Whitlam’s lunchtime visit to Government House was perfect for Kerr—the Prime Minister was walking into a trap.

Kerr said later that if Whitlam had not come to Government House on 11 November, he ‘should, on the worst view of it, have to send for him’.22 Kerr was correct in thinking that a half-Senate election without supply was an unacceptable decision for a Governor-General at that time. Nor could Kerr not have granted the election conditional on the provision of supply. This would have constituted a decisive political intervention by Kerr against Fraser. It is the job of the Prime Minister to obtain supply—not the job of the Governor-General to grant a Senate election on the condition that Fraser back down and terminate the crisis.

In the final analysis, Whitlam could not guarantee supply. This was the nub of the crisis and Whitlam’s half-Senate proposal would not resolve it. The Whitlam–Kerr conflict over the Senate election was just part of the larger Whitlam-Kerr conflict over how the crisis should be resolved. It highlighted Whitlam’s tactical ineptitude, Kerr’s unjustified deception of his Prime Minister and the singular breakdown in personal communications between the two men.

There was, however, a postscript to the half-Senate election issue. It triggered a series of allegations against the British government and its officials by Jenny Hocking. She asserts there is documentary evidence of a campaign by the British government, through officials at the Foreign and Commonwealth Office (FCO), to undermine the Whitlam Government and actually thwart Whitlam’s half-Senate election option. These claims were subsequently taken up by the Australian Republic Movement head Peter FitzSimons who repeated Hocking’s allegation: ‘The British Foreign and Commonwealth Office (FCO) and the British High Commission are in discussion about the possibility of interfering in domestic Australian politics … in the lead up to November 1975.’23

They arose from a chain of events that saw serious British concern arising from divisions in Australia over the half-Senate election. The Opposition parties had embraced the tactic of having the non-Labor premiers advise their state governors not to issue the writs for such an election. The question then became: what might Whitlam do? New South Wales governor Sir Roden Cutler raised with the British that Whitlam, in this dilemma, might advise the Governor-General to ask the Queen to instruct state governors to override advice from their premiers and issue the writs.

This scenario was remote in the extreme. The British High Commission, however, had reported to the FCO the risks inherent in such a situation. It would directly involve the Queen in Australian politics and the looming crisis. The possibility existed of a diabolical constitutional and political conflict. Whitlam could advise the Queen of Australia only in relation to Commonwealth matters. But in relation to state matters, there was a separate channel—the states spoke to the British government who then advised the Queen of the United Kingdom. These were outdated and unjustified constitutional arrangements which were subsequently abolished.

The British High Commission in its 17 October report to London said: ‘We think it very improbable that Mr Whitlam would embark on such a course.’ That is, they felt it unlikely Whitlam would approach the Queen through the Governor-General to compel the state governors to defy their premiers. This was almost certainly correct, though such advice from the premiers to sabotage the half-Senate election was a profound violation of democratic convention.24

The British ventured further that it was unlikely Sir John Kerr would act on such advice anyway because it would put the Queen in an unacceptable position—her role as Queen of Australia, acting on the advice of federal ministers, and her role as Queen of the United Kingdom, acting on the advice of British ministers in relation to the Australian states, would be in direct conflict. In short, the entire context of British concern was cautionary—to ensure the Queen would not be involved.

At this time the permanent undersecretary at the FCO, Sir Michael Palliser, was visiting Australia. On 17 October, Palliser lunched with Cutler. Palliser’s report to the British High Commissioner Sir Morrice James said Cutler raised this danger. Cutler said he was ‘reasonably confident’ Kerr would not involve the Queen in this way. Cutler told Palliser he felt the Governor-General knew ‘that neither the Queen nor HMG [Her Majesty’s Government] wanted to get involved in this Australian dispute’. James reported, in turn, to the FCO.25

A senior FCO official, Leonard Bevan, from the Southwest Pacific Department, wrote back a relieved message to James on 28 October saying, of the half-Senate election issue, that this confirmed the view that ‘Sir John Kerr could be relied upon to resist any precipitant action that might involve either HM The Queen or HMG in what is essentially an Australian domestic dispute’.26 The meaning could not be clearer—the senior British officials and the British High Commission were working to ensure their government was not involved. The documents, sighted by the authors, permit no other interpretation.

This was further confirmed in a separate 28 October memo from Bevan in London to British diplomat Brian Barder in Canberra. Bevan said: ‘In view of the long-standing self-government of the Australian states in electoral matters it would be improper for UK ministers to intervene or to advise Her Majesty to do so.’27 The manner in which the FCO and the British High Commission investigated this issue—in order to prevent any involvement by the Queen and the British government—was entirely legitimate.

The Australian government was alert to the problem. On 6 October, Don Emerton, acting first assistant secretary in the Department of Prime Minister and Cabinet, advised Whitlam that in this situation ‘the British government would be likely to ask not to be involved in what they might claim to be a domestic matter’.28

Hocking, however, alleged that the FCO ‘had entered into the manifestly improper domain of British intervention in Australian politics’. Hocking said the FCO sought ‘to deceive the prime minister, to liaise in secret with the conservative states and, ultimately, to intervene in Australian politics to prevent the government holding a half Senate election to resolve a stalemate in the Senate over the passage of supply bills’.29

These claims are untenable and are not substantiated by the documents. The British government had no interest in undermining the Whitlam Government or thwarting a half-Senate election. Its only concern was to avoid the remote possibility of the Queen being involved in a domestic Australian conflict about the Senate election that hinged upon the most unlikely event that Whitlam might seek to involve the Queen in overruling state governors. That was improbable but efficient bureaucrats cover improbabilities. This further confirms that the approach of the British government as well as the Palace during the Australian crisis was strict non-intervention.

Hocking alleges that British officials were working against the Whitlam Government. She claims the FCO files ‘reveal a deep suspicion of the new government that quickly led to secrecy, deception and to routine breaches of the highest levels of confidentiality by both the British Prime Minister’s office and the Palace throughout the terms of the Whitlam government’.30 Once again, the evidence does not justify her allegation that the British government, led by Labour Prime Minister Harold Wilson, was trying to undermine the Whitlam Government and prevent a half-Senate election.

The British, in short, were focused on a different potential crisis to the one that eventuated on 11 November. When they said Kerr ‘could be relied upon’, they were referring not to the dismissal but to preventing the Queen being involved in a conflict over Senate election writs, a rather substantial difference. The ultimate point to make about the British is what they did—nothing.

Interviewed on this issue, constitutional law expert, Anne Twomey, said:

I have seen no evidence at all in the Palace letters or in the files of the British government that it wanted the dismissal of the Whitlam government or that it was seeking to thwart a half-Senate election. The British government in 1975 was a Labour government. It had no ideological interest in seeking the dismissal of a Labor government in Australia. The only concern expressed by British officials at the time was that the Queen could be drawn into a political controversy … so the UK government did not involve itself, and left the issue to be resolved in Australia.31

British High Commissioner Morrice James was a penetrating critic of the dismissal, contrary to unfounded suggestions he wanted to see the back of Whitlam. In our previous book we revealed his nine-page secret report to London on 20 November 1975. James wrote:

By moving when he [Kerr] did, he laid himself open to the charge that he jumped the gun … Perhaps a straightforward demand by the Governor-General that Mr Whitlam should take some more positive step, or else face dismissal, might have broken up the log jam. Certainly Sir John Kerr’s action seems to have been based on a series of assumptions, any one of which might legitimately have been regarded as unwarranted.32

The timing and manner of the dismissal also disturbed the British Labour government. It was criticised by Harold Wilson’s press secretary Joe Haines in his memoirs.33 Bernard Donoughue, who ran the policy unit at Number 10, remembered the reaction in an interview with Troy Bramston. ‘I recall the shock at his dismissal,’ Donoughue said. ‘Wilson was always very interested in Australia, he got on well with Whitlam and was a great Commonwealth man.’34

The notion that the British government along with both the Foreign and Commonwealth Office and Buckingham Palace were working against Whitlam and thwarting his plans may have an emotional and conspiratorial appeal but it does not reflect the reality of what happened.
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Fraser: Engineer of the Crisis

The chief instigator of the 1975 crisis was the Opposition Leader Malcolm Fraser. It was Fraser’s ambition, ruthlessness and skill that prevailed at every critical point. In his determination to drive the Whitlam Government from office, Fraser embraced a bold and risky strategy unprecedented in Australian politics.

Fraser broke conventions, precedents and the norms that had guided politics for generations. He was tempted by a Whitlam Government that had mismanaged the economy and engaged in improprieties that were equally unprecedented, represented above all in the loans affair. Whitlam’s electoral standing meant a certain Opposition victory at any late 1975 election. In the heated atmosphere of the time, Fraser was under pressure from his own supporters to block the budget and force an election. In so doing, he was unprincipled and impatient.

He led a Liberal Party that belonged to another age, that lived with the Menzies legacy and saw the mistakes of the Whitlam Government as proof that it lacked legitimacy. Fraser believed Labor was unfit to sit on the Treasury benches. He cloaked his actions in high morality, saying the Opposition had an obligation to the Australian people to terminate the Whitlam Government.

Fraser engineered the crisis over supply, and its convulsive outcome, with a series of dramatic political tactics. He weaponised a Senate whose numbers had been corrupted by Liberal and National premiers; he denied the Whitlam Government supply by blocking the budget; he threatened to undermine a half-Senate election; and he put the Governor-General under pressure by threatening Kerr with public criticism if he did not exercise the reserve powers. Fraser pushed the political system to the brink.

The forced resignation of Minerals and Energy Minister Rex Connor for misleading parliament over the loans affair became an irresistible temptation for Fraser to trigger the crisis. The decision was endorsed by the Coalition leaders and the shadow ministry on 15 October 1975. It is significant that nobody objected. In the joint party room, Senator Don Jessop and Senator Alan Missen expressed their concerns about this strategy but said they would vote with their colleagues. The Senate blocked the budget on 16 October.

Fraser decided to defer, not reject, the budget. This invited a dismissal strategy and kept the budget bills alive in the Senate. Denial of supply was a breach of convention which triggered the greatest deadlock between the Senate and the House of Representatives since Federation. ‘It would have been very wrong to leave that government in power one day or one week longer if I could prevent it,’ Fraser told Troy Bramston in 2013.1 For his entire life after 1975, Fraser expressed no regrets about this decision.

Denying supply, however, was only possible because of a tainted Senate. After the May 1974 election, the Senate comprised: twenty- nine Labor senators, twenty-nine Coalition senators, Tasmanian Independent Michael Townley, who subsequently joined the Liberal Party in February 1975, and Steele Hall, representing the Liberal Movement in South Australia. Townley’s defection to the Liberals gave the Coalition thirty senators.

When Lionel Murphy resigned from the Senate to join the High Court in February 1975, it fell to the New South Wales parliament, under the Constitution, to fill his vacancy. Liberal premier Tom Lewis broke the convention that the replacement should be a nominee of the same party and appointed instead Cleaver Bunton, the Independent mayor of Albury. Bunton voted with Labor on supply but Labor’s numbers had been reduced to twenty-eight and the convention had been breached.

When Queensland Labor senator Bert Milliner died in June 1975, Queensland premier Joh Bjelke-Petersen saw his chance. He refused to support Labor’s nominee, Mal Colston, and asked Labor to present a panel of potential senators from which he would choose. Labor, in an act of false pride, refused to play this game. The upshot was the Queensland parliament appointed Albert (Pat) Field, a furniture polisher, who said he was a ‘true’ Labor man. But en route to Canberra, Field declared that ‘Mr Whitlam will never get a vote from me.’2 Labor’s numbers were now reduced to twenty-seven senators. Field did not vote on the supply issue but his appointment delivered the Coalition the numbers to defer supply.

The Coalition now had thirty votes to delay supply and Labor mustered twenty-nine votes in opposition, relying on Bunton and Hall for support. Fraser needed a majority to pass a motion deferring the budget and he only got that majority because the Senate’s numbers had been manipulated. This led to Hall’s comment that Fraser was denying supply ‘over a dead man’s corpse’. The Senate that voted to deny supply was not the same Senate elected at the 1974 election. Fraser as Prime Minister recognised this was a manipulated Senate when he put and carried a constitutional referendum that compelled Senate vacancies to be filled by a replacement from the same party in 1977.

For the next month, the strategy enforced by Coalition Senate leader Reg Withers, nicknamed ‘the Toe Cutter’, was to hold the Coalition senators to the deferral strategy and prevent any loss of nerve. It required a mastery of parliamentary rules and an iron discipline.

A few days earlier, on 13 October, the Liberal Party’s Federal Council resolved that it would not support, and indeed would frustrate, any attempt by Whitlam to advise a half-Senate election. The plan was that in the event Whitlam was granted a half-Senate election, the four non-Labor premiers would advise state governors not to issue the writs. Later in the crisis, the Coalition leaders, Fraser and Doug Anthony, reinforced the message at a meeting of Coalition leaders on 2 November in Melbourne. Such proposals were unprecedented.

After blocking the budget, Fraser put Kerr under public pressure and encouraged the Governor-General to read the legal memorandum just issued by Liberal frontbencher Bob Ellicott, effectively urging Kerr to dismiss Whitlam. At the onset of the crisis, the Opposition called for Kerr to intervene. Ellicott, forty years later, was frank about his advice. ‘I put it out there for the Governor-General to read,’ he said. ‘We wanted it to influence his thinking. We were politicians. The person who’s going to make a decision was the Governor-General.’3

At the Government House dinner on 16 October, Fraser spoke to Kerr about the crisis for the first time. In a seven-page note left in his papers, Kerr relayed his pre- and post-dinner conversations with Fraser. Kerr said he was concerned about being recalled at the height of the crisis and thought Fraser should know because he might face a new Governor-General ‘who would not even consider ever using the reserve power however bad the situation’.4 Kerr had given Fraser vital information and signalled his lack of trust in Whitlam. This exchange is contested. When Fraser was asked about this conversation in 2013, he denied it happened but recognised that Kerr felt vulnerable to recall.5

In a letter to Buckingham Palace the day after the dinner, Kerr referred to his conversation with Fraser: ‘I did not directly discuss the crisis with him, but we did have some conversation.’ He said of Fraser: ‘He is obviously a very worried man but he has crossed the Rubicon. I judge my relations with him and his people to be quite satisfactory.’6

Fraser had a superior understanding of Kerr’s psychology than Whitlam. Senior Coalition figures had studied Kerr’s background, legal training and his transition from Labor supporter to Coalition sympathiser and establishment figure. They knew he had toyed with several invitations to become a Liberal politician. They had assessed his temperament, pride and fascination with the reserve powers.7

On 15 October, ahead of the Tun Razak dinner, Kerr was briefed by officials from the Department of Foreign Affairs. Geoff Bentley, head of the Malaysia–Singapore Section, prepared the brief. He told the authors that during the meeting Kerr received a phone call from Fraser that went for four or five minutes while the officials remained in the room. Bentley recalled Kerr saying: ‘That was Malcolm Fraser telling me he is going to block Supply.’8 Fraser was diligent in keeping Kerr informed, aware his role could be critical.

Liberal MP Tony Staley, who was instrumental in Fraser’s elevation as Liberal leader in March 1975, said in an interview with Troy Bramston that the Opposition had a superior understanding of Kerr. ‘I don’t think there’s the slightest doubt that we read the character of Kerr correctly,’ he said. ‘Things about his life suggested he would go with the establishment or conservative side … he’d come a long, long way from his origins.’9

The authors interviewed Sir Laurence Street, Kerr’s successor as Chief justice of New South Wales, in 2015. Street revealed that he was approached by the federal president of the Liberal Party Sir John Atwill for an assessment of Kerr and how he might respond during a supply crisis. ‘I told him that Kerr would not hesitate to exercise his power if he was convinced there was a stalemate, or before, but certainly if it came to a stalemate,’ Street recalled. ‘Kerr knew politics. I think he was looking forward to having a hand in what was a really big issue.’10

A turning point in the crisis came with Kerr’s request to Whitlam that he be allowed to engage Fraser to test the prospects for compromise. Whitlam, confident about Kerr, agreed. But this brought Kerr into a dual dialogue—with the Prime Minister and the Opposition Leader. Fraser was astute in exploiting this dialogue. Kerr told Charteris his idea was to see if Fraser realised ‘that he has to withdraw from the brink’, not a wholly accurate statement of his motives.11

Allowing Kerr to see Fraser was a blunder by Whitlam. The Governor-General acts on advice from the Prime Minister and, in the normal course of events, has no relationship with the Opposition Leader. But Fraser now had a chance to influence Kerr to intervene in the crisis.

The first formal Kerr–Fraser meeting took place on 21 October. Fraser explained the Opposition position and argued the crisis had already crossed the threshold from the political to the constitutional, implying there was an independent role for the Governor-General. Fraser said if a dissolution was granted, then he could guarantee supply but Whitlam could not. This is why the Coalition chose to defer, not defeat, the budget in the Senate. The briefing Fraser gave Kerr pointed to a dismissal strategy by the Opposition, though this was never stated explicitly.

As the crisis advanced, Staley said there was another factor in how Fraser approached Kerr: he had to convince the Governor-General the Coalition would win an election. Blocking the budget was unpopular and polls during the crisis were often diabolical for the Coalition. This gave Whitlam false confidence. ‘There is apparently quite a big swing against Mr Fraser and in favour of the government,’ Kerr wrote to Charteris on 27 October.12 Staley said Kerr needed to be reassured that once an election was called, the Opposition’s superiority would be obvious. ‘Kerr liked winners,’ Staley said. ‘Malcolm went into those meetings having come from very intense discussions about the importance of getting it across to Kerr that we would win.’13

Fraser’s insight into Kerr was apparent from an interview with Troy Bramston in 2013. Fraser judged that Kerr ‘was frightened of being dismissed’. He said Kerr was ‘lonely’, ‘not a strong personality’, always ‘seeking reassurance’ and ‘was concerned about his place in history’. Fraser also said Kerr was ‘not helped’ by Lady Kerr.14 Fraser, in subsequent years, denigrated Kerr and had little time for the man who had made him Prime Minister.

As the crisis continued into November, Fraser was resolute under pressure. After Kerr met with Fraser on 21 October, he wrote to Charteris noting the Opposition was ‘firm and irreversible’.15 Fraser made it clear he would not accept a half-Senate election. The second Kerr–Fraser meeting was on 30 October where the Governor-General put a compromise proposal: Fraser would pass supply and Whitlam would pledge not to hold the half-Senate election until mid-1976. This meant Labor would forgo any opportunity to constitute an ‘interim Senate’ with territory senators and senators elected to fill casual vacancies in New South Wales and Queensland taking their seats before 1 July 1976. But Fraser was not interested.

As the pressure mounted, Fraser changed his tactics. Now, Fraser put forward his own compromise: the Coalition would pass the budget in return for a House of Representatives election with the normal half-Senate election by May or June 1976. There was extensive media speculation about an Opposition retreat and Coalition senators buckling to pass the budget. Tony Eggleton, the Liberal Party’s federal director, recalled the feelings among some in the parliamentary party that reflected the deeper mood in the party organisation. ‘The concern and worries about [blocking supply] were still very, very raw, right up until 11 November,’ he told the authors.16

The compromise was agreed at a 2 November meeting of Coalition leaders, federal and state, in Melbourne. There was strong support for Fraser’s strategy from premiers Lewis and Bjelke- Petersen. But Victorian premier Dick Hamer wanted to explore ways to defuse the crisis. Fraser won unanimous agreement to keep deferring the budget to secure an election but the compromise tactic was embraced. Fraser briefed Kerr on the compromise on 3 November at Government House in Melbourne. Whitlam saw Kerr after and rejected the compromise.

The reality, however, was that Fraser remained confident Kerr would intervene, provided the Opposition stayed firm. In public, Fraser insisted the Opposition would ‘respect and accept’ any ‘decision’ Kerr made.17 The media had interpreted the compromise as a sign of weakness. Kerr wrote to Charteris: ‘The Government is very confident first that a big back-lash against Mr Fraser is under way and secondly that there may soon be some kind of retreat by the Opposition.’18 But this was not a retreat.

Step by step, Fraser was ratcheting up the pressure on Kerr. The pivotal encounter came at their meeting on 6 November. The Opposition Leader told the Governor-General that if there was no election, he would be criticised for failing in his duty to the nation. ‘I now told the Governor-General that if Australia did not get an election, the Opposition would have no choice but to be highly critical of him,’ Fraser recalled to Paul Kelly in 1995. ‘We would have to say that he had failed his duty as Governor-General to the nation.’19 Fraser told Kerr the moment was now arriving when he had to exercise the reserve powers of the Crown. Fraser was intimidating Kerr. There was no precedent for an Opposition Leader to talk to a Governor-General in this way.

Later that night, Fraser had an off-the-record discussion with Paul Kelly in his office at Parliament House. Fraser said he was sure Kerr would ‘do the right thing’. He said the crisis would be resolved by Christmas because Kerr would intervene to deliver a general election. When pressed further, Fraser told Kelly that he believed ‘the Governor-General … will sack the Prime Minister’. Kelly was struck by Fraser’s confidence—it matched Whitlam’s own confidence on the opposing side.

Kerr reported to Charteris on the 3 and 6 November meetings with Fraser. He explained that Fraser called upon him on 3 November ‘as a matter of courtesy’ to discuss the compromise proposal, and said that Whitlam rejected it outright. Reporting on the 6 November meeting with Fraser, Kerr told Charteris: ‘he indicated that he regarded the position as being so serious that the Senate would go on deferring supply indefinitely and that his party would hold together for this purpose’. Kerr had no doubt ‘that he meant it’.20

Reflecting on this last discussion with Fraser before the dismissal, Kerr acknowledged that he felt threatened. ‘I should say that in my last talk with Mr Fraser he told me that the last moment was arriving when the reserve power of the Crown could be exercised and that … it would have been a grave blow to the powers of the Crown … if not used in the present crisis.’21

At around 7 a.m. on 11 November 1975, there was a secret meeting of senior Liberals organised by Eggleton. This meeting was revealed by the authors in their previous book. They had a message for Fraser. ‘If the result had not occurred that day—that was the last chance we needed to set an election date in that same year—if Malcolm hadn’t achieved an outcome that day, there were lots of people who would probably not have continued to support him with his strategy,’ Eggleton said. For Fraser, that day or the next meant either victory or defeat.

There was a meeting at 9 a.m. between Whitlam and Fraser and other senior government and Opposition figures. It failed to break the deadlock and Fraser returned to his office. At 9.55 a.m., Kerr phoned Fraser on his private line. The call was witnessed by Liberal Senate leader Reg Withers and Opposition whip Vic Garland. Kerr told Fraser this was to be a ‘confidential’ discussion.22 Kerr inquired about the meeting with Whitlam. Fraser said no breakthrough had been reached and there would be no temporary supply for a half-Senate election. Fraser recalled that Kerr then asked him a series of questions that related to the terms and conditions for being commissioned Prime Minister.

Fraser searched his desk and turned over the agenda paper for the joint party meeting to take place at 10 a.m. He jotted down, in a shorthand version, what Kerr said. He made six clear points (although two were numbered five):

1) double dissolution bills

2) caretaker

3) no policy changes

4) no royal commissions

5) plus supply

5) dissolution today

Fraser later recalled the questions Kerr asked: ‘If Whitlam was dismissed and Fraser was made prime minister, would he agree to call a double dissolution election? Would he agree to run a caretaker administration, making no policy changes? Would he obtain supply straightaway? Would he advise a dissolution on that very day? [And] Kerr asked Fraser to guarantee that no action would be taken against the ministers of the Whitlam government over the loans affair, and that there would be no royal commission.’ To each of these questions, Fraser answered ‘yes’.23

Fraser had been tipped off that Kerr was planning to dismiss Whitlam. Fraser agreed to call on Kerr at Government House during the parliamentary lunchbreak. Why did Kerr signal his intentions to Fraser? The surprise dismissal of Whitlam, by ambush, and the commissioning of Fraser were inexorably linked to each other. Kerr did not want to leave anything to chance. He did not want the dismissal to unravel. He wanted reassurance from Fraser that he would accept the terms of his caretaker prime ministerial commission. He wanted it to go smoothly. This was a high-risk operation.

In later years, this phone call became a matter of dispute between Fraser and Kerr, and their respective loyalists. Kerr insisted he only raised these conditions at lunchtime when he was commissioning Fraser. Fraser was certain the conditions were raised in this phone call at 9.55 a.m. He recalled making a note of the conversation at the time but told Paul Kelly in 1995 that he had lost it. It turned up a few years later when he was going through his papers. This note has been seen by the authors. The agenda paper is genuine. It is in Fraser’s handwriting. A different pen was used to identify the time and date, and it was signed by Fraser later in the day.

The phone call has been confirmed by Withers and Garland. The authors disclosed Withers’ oral history interview with the National Library of Australia undertaken in 1997–98 in their previous book. Withers saw Fraser make the note with the ‘conditions’ for his commissioning as Prime Minister.24 Garland, interviewed in 2015, recollected the phone call and the note, and supported Fraser’s version over Kerr’s.25 Dale Budd, Fraser’s principal private secretary, took his own copy of the note on 11 November 1975 and supports Fraser’s account.26

In 2006, as another debate raged about the phone call, Fraser swore and signed a statutory declaration again confirming the substance of the call. It was revealed by the authors in 2015.27

After the 9.55 a.m. phone call, Fraser was confident Kerr would intervene. He later maintained that he didn’t know for certain. Fraser argued that Kerr left him with the impression that he had not made up his mind and that any decision would be influenced by the response to the phone call. ‘I expected Kerr to give Whitlam an ultimatum,’ he told Troy Bramston in 2014. ‘We were hoping for, and expected, an election. I was confident that Kerr would act.’28 But in reality, Fraser was given a signal that Kerr was planning to dismiss Whitlam. There can be no other interpretation. The dismissal was to be a joint Kerr–Fraser enterprise.

The stage was set for the final act. At the Coalition party room meeting at 10.30 a.m., Fraser urged MPs to hold firm because the crisis would soon be over. Kerr dismissed Whitlam just after 1 p.m. at Government House. At around 1.10 p.m., Fraser was shown into Kerr’s study. He was told Whitlam had been dismissed. The questions Kerr had asked Fraser at 9.55 a.m. were the conditions of his commission as caretaker Prime Minister. Fraser agreed, signed a letter outlining the conditions and was sworn in. They decided against the traditional glass of champagne.

Graham Freudenberg, speechwriter and confidant to Whitlam, recognised that Labor suffered from ‘a denial of reality’ throughout the crisis. He said the government never considered ‘an independent role’ for the Governor-General, they misjudged Kerr’s character and they underestimated Fraser. These were strategic blunders. ‘It all goes down to what I now admit was our culpable blindness during the crisis,’ he said in an interview with Troy Bramston. ‘It was our willingness to suspend judgement about people.’ But, in 2017, Freudenberg said Labor’s true believers never lost their faith in Whitlam: ‘He may have infuriated and outraged, but he never disappointed those who believed in him and his program.’29

The originating responsibility for the crisis rests with Fraser. He could have waited, allowed the parliament to run full term, and won a 1976 or 1977 election. But the unprecedented failures of the Whitlam Government were a temptation the Opposition parties could not resist. Fraser chose the course of breaking conventions and precedents to force an election. His performance as Opposition Leader during the crisis was a study in resolution and judgement.

Fraser won the subsequent general election on 13 December in a landslide. Despite that victory there was a degree of caution in how he governed because of the way he came to power. It is most unlikely a future Liberal leader will block supply again.
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Kerr: To Resign or Not to Resign

After the dismissal, Sir John Kerr was trapped in a psychological conflict—anxious to publicly defend the dismissal but fearful that the divisions unleashed might require his early resignation as Governor-General. As the Australian people entered a bitter election campaign for the 13 December vote, with Fraser as caretaker Prime Minister and Whitlam ‘maintaining the rage’ as the new Opposition Leader, the nation was traumatised, yet there was almost no sign of revolutionary eruption. Kerr kept out of sight, fretting but defiant.

He had a new Prime Minister to deal with and Fraser, weak on emotional intelligence, rarely understood Kerr’s needs. And he had a new enemy—a pugnacious Whitlam, determined to punish Kerr and persuade the nation the dismissal threatened democracy. Kerr knew there would be hostility towards him but misjudged its vehemence. In the end he was forced into an early retirement in 1977, after just three years in office.

In his time of need, the Palace was supportive of the Queen’s representative. In his letter of 17 November, the first after the dismissal, Charteris offered Kerr every encouragement. Given Kerr had acted with the authorisation of the Chief Justice, Charteris said his decision ‘cannot be easily challenged from a constitutional point of view however much the politicians will, of course, rage’. The crisis in Australia had been ‘in everybody’s mind and on everybody’s lips’. Charteris said: ‘There have been some who have questioned what you have done but I have as yet found no one who has been able to tell me what you ought to have done instead to resolve the crisis: and this is something which I think your critics have an obligation to do.’1

This established the position of the Palace in dealing with Kerr post-dismissal: it would support the Governor-General and urge him to stay calm and silent. The Queen and the Palace had no choice. But the overly friendly tone and exaggerated endorsement of Kerr’s action by Charteris, a recurring theme after the dismissal, was neither appropriate nor necessary. It is understandable but it exposed the Palace to the charge, in retrospect, of supporting Whitlam’s dismissal. Having made clear it was Kerr’s constitutional responsibility to deal with the crisis, the Palace could not turn around afterwards and censure him. Kerr had signalled he could use the reserve powers and that is what he did. Remote from Australia, the Palace was always hostage to the Governor-General’s judgement.

Anne Twomey, drawing upon her knowledge of vice-regal relationships in the various realms, said: ‘It is standard Palace practice to support a vice-regal officer after he or she has exercised a reserve power. Once the deed is done, and the vice-regal officer is swamped with criticism and media attacks, the Palace sees its role as one of support and comfort, usually with lashings of praise included.’2

But the public reaction to the dismissal in the immediate aftermath worried Kerr. Former Governor-General Bill Hayden became aware of a story about Kerr when he took up residence at Yarralumla. Interviewed for this book, Hayden said: ‘On the night of 11 November 1975, Kerr was a bit rocked by the public melees, the din and noise, the vituperation, and he went upstairs with the intention of resigning. He talked to his wife. When he came downstairs he changed his mind. Lady Kerr must have persuaded him not to.’3 Kerr never publicly referred to such an event but it would be an understandable human reaction. Indeed, in a letter to Charteris on 5 May 1977, Kerr said he had focused on two resignation options: 11 November or just before or after the election on 13 December.4

After the dismissal, Kerr was desperate to win the Palace’s approval. Craving to win reassurance, he wrote five letters in seventeen days, the most intense period of correspondence in his time as Governor-General. Six days after the dismissal, in a letter to Charteris of 17 November, Kerr began to unburden himself. He was a troubled and confused man—confused over his responsibility to the nation while wrestling with self-interest. Kerr was alarmed at the prospect of Whitlam being vindicated at the December poll.

Reflecting on how he had wished Whitlam ‘good luck’ at the moment of dismissal, Kerr told Charteris: ‘Nevertheless it would be impossible for me to work with him or for him to work with me if he wins the election. My probable best course of action would be to stay to commission him and to hand him, at the same time, a letter of resignation which I would have already despatched to the Palace. The other school of thought is that I should make him dismiss me. As things stand I do not favour this.’5

Kerr continued: ‘He [Whitlam] has said publicly that he would expect me to resign and that he will not have to dismiss me. I therefore conclude that, if he remains consistent on this point, he would not seek to reach the Palace first with dismissal advice if he already knew that I had myself sent a resignation to Her Majesty.’6

Kerr wanted to retain his honour. He knew a Whitlam election win would be seen as condemnation of the dismissal. The problem for Whitlam, however, was looking like a political martyr, attracting some sympathy but leaving many people to conclude he either deserved to be dismissed or didn’t deserve another chance. But Kerr’s speculation on another ‘race to the Palace’—this time on his resignation—was a sad commentary on his plight.

Kerr was seeing demons everywhere. He saw problems with a Fraser victory given the nation’s polarisation. He told Charteris: ‘A section of the people will probably retain an animus against me at least for some time after the election. How big that group of people will turn out to be is a matter for conjecture. I have accordingly given some consideration to whether or not I should, here and now, announce that come what may in the election I shall commission the new Prime Minister and then resign.’7

Kerr was testing the Palace. He wanted its thoughts on resignation. But that became a foregone conclusion when he proceeded to tell Charteris that he had canvassed resignation with Fraser. Kerr reported Fraser ‘is emphatically and unreservedly against me taking any such course (a) on the ground that it would in all probability be misunderstood by the electorate … (very many people he says would believe that I had either changed my mind or felt that I should not have done what I did) and (b) that if he wins he would wish to urge me to remain on as Governor-General and would, if it became relevant, so advise Her Majesty. I have decided to let things rest for the time being.’8

Kerr offered the Palace an assurance saying: ‘I should like to assure Her Majesty that I shall put the Monarchy and the Governor-Generalship first and I should not wish to stay on here, even if pressed to do so by Mr Fraser if he wins, if I judge that tensions might adversely affect the basic institution of the Monarchy and the Governor-Generalship.’9

He finished on a happy note. Fraser, if elected, would want Kerr to pay an early visit to London to report personally to the Queen. Kerr loved this idea. He told Charteris the ‘ultimate decisions’ about his future should wait until after any meeting with the Queen. If the Queen was reluctant to see him, he planned to visit France on leave for a month ‘for reflection about my future’. He needed to get out of Australia.10

The issue of resignation was a perpetual obsession for Kerr from this time onwards in his talks with both Fraser and the Palace. Three days later, on 20 November, Kerr wrote a six-page letter filled with justification and explanation for the dismissal. Much of this dealt with media pressure and criticism. Worried about the campaign against him, Kerr speculated whether ‘any dirty attack would be made on me’. In a rare reference to his earlier political ambitions, Kerr told Charteris the ‘dirty side of politics’ was one reason ‘why I gave up long ago any desire to participate in a direct party way’.11

Kerr attached for the benefit of the Palace a letter he received from Sir Robert Menzies, dated 19 November 1975, in which Menzies said his conduct in the crisis was ‘beyond reproach’. Menzies congratulated Kerr for being ‘right’ in the law and ‘displaying remarkable moral courage in doing what I believe to have been your duty’. Kerr said he sent the letter with ‘due humility’ because it might help the Palace in its assessment of the crisis.12

By this stage Charteris was growing alarmed. On 25 November he replied to Kerr’s letters dated 17 and 20 November saying they were both ‘of great historic interest’ and offered a ‘most convincing account of the psychological and actual pressures to which you were subject’. Charteris said: ‘I have still not found anyone here with knowledge prepared to say what else you could have done.’ Charteris was ‘delighted’ to hear that ‘Bob Menzies’ had penned an ‘unequivocal letter of approbation’. Menzies had standing at the Palace.13

Referring to Kerr’s future, Charteris confronted the central issue:

May I say first that there is relief here that you have decided not to do anything precipitate, such as announcing your intention to resign whatever the outcome of the election may be. It seems to me that to do so could only be interpreted as a belief on your part that you had acted incorrectly. At this moment I have no doubt that you would be right to forget everything that was said by everybody in the heat of the moment, and of course above all not to take anything personally.

You must of course make your own decision whether or not to resign after the election and when either Mr Fraser remains in office or you have recommissioned Mr Whitlam to be Prime Minister. This, as you say, must depend on how you judge the feeling in the country. I am bound to say, however, that at 12,000 miles distance it appears that the same arguments which Mr Fraser deployed against your announcing your decision to resign now would apply with almost equal force after the election.14

Charteris speculated that if Whitlam won he might see ‘political advantage in appearing magnanimous in victory’ and therefore suggested to Kerr ‘it may be worth giving him the chance so to act’. He assured Kerr, as far as the Palace was concerned, he would be ‘welcome here at any time’.15

This letter was a virtual direction to Kerr—don’t contemplate resignation. It was urgent and astute advice. Any resignation announcement would have three pivotal consequences: it would be seen as an admission that dismissing Whitlam was a mistake; therefore commissioning Fraser was a mistake; and it would be widely interpreted as accepting that Kerr’s use of the Crown’s powers had been a misjudgement. The Palace saw these consequences more clearly than Kerr.

On 24 November, Kerr dispatched another long letter. He began by referring to Whitlam’s ‘very great rage’. He said an old friend, former Whitlam minister Senator Jim McClelland, had broken off relations and was asserting ‘that I have been in conspiracy with Mr Fraser from the beginning’. Kerr told Charteris this was false. He provided a detailed account of an opinion poll where a majority said he had been a good Governor-General, but opinion was almost equally split on whether he should have dismissed Whitlam.16

‘I have no regrets about it,’ Kerr told Charteris. ‘If I ever have an opportunity to report personally to Her Majesty I shall be able to give her some more colourful impressions of the main characters in this Australian crisis.’ He raised the issue of left-wing ABC executive Allan Ashbolt whom he knew well, saying Ashbolt ‘made a serious suggestion that I am mad, not perhaps clinically mad, but, as he put it, at least as mad as George III’. He suggested Charteris might read the Ashbolt article in the New Statesman.17

Kerr then went on to the dilemma he faced. He said:

My few close friends and advisors have counselled me very strongly to keep right out of the campaign and to answer nothing that is said. This is difficult for an extrovert and activist but it is wise advice and I have so far followed it. Others however press me to speak to the nation about my constitutional position, what I did and why and to answer criticisms.

I do not think this would be sensible but am keeping a small corner of my mind open in case the calumnies and criticisms become unbearable. But do not fear, despite Ashbolt, I am still rational and will do nothing silly. Silence is I suppose inevitable.18

The authors revealed in their 2015 book The Dismissal that Kerr had drafted a broadcast to the nation defending his actions and blaming Whitlam and Fraser. It testified to his longing for vindication.

In this letter on 24 November, the Governor-General returned to his obsession: what to do if Whitlam won. He said his mail showed people saying he should not resign. Kerr said: ‘I have been thinking that, for the sake of history, I ought to consider forcing Mr Whitlam, if he wins, to ask Her Majesty for my removal.’ In this scenario he wanted to make things difficult for Whitlam, to force him to initiate dismissal procedures but, Kerr said, in this situation he would resign before the Queen would feel it ‘necessary to act’.

Kerr said that any immediate resignation ‘could be wrongly interpreted as an indication that I had in some way erred in what I had done’. He was thinking that he would prefer to ‘produce a situation’ where a re-elected Whitlam had to ask the Queen ‘for my dismissal’ instead of having Kerr resign immediately. After explaining this tortuous rationale to Charteris, Kerr said he still had an ‘open’ mind and ‘would do whatever the Palace judges’ to be best.

For the time being my wife and I are resting after the burdens of the crisis. We are not doing this willingly but under security advice. The security people are not anxious for me to leave Yarralumla, which they feel able to protect and certainly do not want us to go into residence at Admiralty House which is much more difficult from the security point of view. I do not think violence is feared so much as demonstrations or indignities which would not be good for the Vice-Regal office or the Monarchy.19

The Governor-General was opening his heart to Charteris. There was virtually nobody else in whom he could confide. The tactical dilemmas he thought he might face with a returned Whitlam Government reveal a deeply troubled Kerr.

Four days later, on 28 November, Kerr wrote again with more clippings from the campaign and opinion polls. This was his fifth letter since the dismissal. He told Charteris: ‘Mr Whitlam is, so far, making his major thrust in the area of the constitutional crisis with allegations of coup d’état, putsches etc. Mr Fraser however, is concentrating heavily on economic issues and the state of the nation.’ Kerr said his mail reflected ‘a growing tendency to ask me not to resign, come what may’.20

He returned to his main torment. Kerr speculated whether, if Whitlam won, ‘I should just allow him to advise The Queen to dismiss me, if he dares, and accept the dismissal rather than resign.’ But there was another scenario. Kerr said: ‘Some people think that I should announce now that I shall not resign thus forcing Mr Whitlam, under pressure from the Press, to say how he proposes to cope with that situation, before the election is over.’21 This latter proposal was dangerous. It would inject Kerr into the campaign as a participant, defiant in declaring he would not resign. He resented an editorial in The Australian newspaper of 27 November assuming that a Whitlam victory meant he had no option but resignation. Assessing whether he should make a ‘no resignation’ statement whatever happened, Kerr said that step ‘could be regarded as too political’. But ‘it could be said’ he was ‘entitled’ to make such a statement to reinforce the ‘correctness’ of the dismissal and some people would believe ‘that failure to make this clear is a sign of weakness’.22

Any such action would have been a public defiance of Whitlam mid-campaign. Kerr seemed trapped between a resignation gesture on one hand and fighting his enemies on the other. As usual he said the ‘dominant consideration’ would be ‘the long term interests of the Monarchy and of my office’. Having said this, he told Charteris any announcement of an intention not to resign ‘would have to be done next week’.23 It was on his mind as an option.

On 3 December, Charteris replied to Kerr’s letters of 24 and 28 November. The gravity of the Palace’s reaction is obvious. Charteris was now fully engaged. Charteris said he had spoken to the Queen about the letters on the morning of 3 December. An alarmed Charteris said he had also had a phone conversation with Kerr’s official secretary David Smith the same morning. Charteris wrote: ‘This was simply to say that, as seen from here, I am sure you would be wise to make no statements during the election that you intend to resign or not to resign, nor that you should speak to the nation about your constitutional position.’24 This was unqualified advice. It reflected the concern of the Palace that Kerr might make a serious mistake. Charteris continued: ‘I sense from your letters that the tide of opinion is beginning to flow in favour of your action and I hope it will continue to do so. Anything you say now would, I am sure, revive controversy, and would certainly be interpreted by some that you doubt the wisdom of what you did, and by many others as a political intervention.’25

Charteris rang Kerr about this time. There is no reference to the exact date. But in his subsequent letter of 5 December, Kerr thanks Charteris ‘for ringing about the question of my announcing an intention to resign’. In the entire correspondence, references to phone discussions between Charteris and Kerr are extremely rare. It can be surmised that Charteris rang concerned about the mass of contradictory speculation from Kerr about resignation.26

The position of the Palace was clear. Charteris discussed the issue with the Queen. The Palace wanted Kerr to remain silent during the campaign. It was alarmed that any statement he made would plunge the Governor-General into the politics of the election. That would be damaging for Kerr and the monarchy. This assessment was obvious. The fact that Charteris had to send such a strong message testified to Kerr’s conflicting emotions. The strategy of the Palace was also obvious. It was to offer as much support as possible to the Governor-General to ensure he kept his nerve and abided by the watchword of the Crown—silence.

On 13 December the fog had lifted. Fraser had won the election and Whitlam was vanquished. Three days later Kerr wrote to Charteris highlighting the ‘sweeping nature of the result’. Posing as an analyst of the national mood, Kerr said it transcended a vote against the former Whitlam Government on economic grounds. It also constituted a vote against Labor’s ‘social revolution’ in favour of a government running the country ‘more or less as it had always been administered’. He now asserted that ‘the vote represented an endorsement of Vice-Regal authority’. Kerr told the Palace the election ‘can be interpreted only as an endorsement of my dismissal of Mr Whitlam when he refused to put Australia’s condition to the people’.27

Thirsty for vindication, he wrote to Charteris: ‘I cannot help but draw the conclusion that the people positively voted as sweepingly as they did by way of approval of what the Senate had done and what I had done.’28

Kerr’s delusions had few limits. But one thing is certain—he acted as a partisan and interpreted the election as a partisan. Kerr told Charteris he would leave for London the following Tuesday and would also visit Paris. He and his wife were now ‘determined to relax’. Kerr had survived the dismissal and the election. But the battle over his future had hardly begun.29
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Whitlam, Fraser and the Palace

In the aftermath of the dismissal, a new battle to explain and interpret the event and reveal its true meaning took place. This was not a contest waged by Sir John Kerr alone. It was waged by the victor, Malcolm Fraser, and the vanquished, Gough Whitlam. It was conducted in public and in private with Buckingham Palace. At stake was the future of the monarchy in Australia.

Whitlam argued the monarchy had been damaged by Kerr’s actions, in the Queen’s name, and he conveyed this to Sir Martin Charteris. Fraser, concerned about Whitlam’s criticisms of the dismissal, wrote to Buckingham Palace to reassure them of the good standing of the monarchy in Australia. Fraser’s letter had not been revealed before the cache of Palace letters were released in July 2020.

In Charteris’ letter to Kerr on 17 November 1975, he revealed that Whitlam had telephoned him at Buckingham Palace at 4.15 a.m. on 11 November. He informed Charteris of the dismissal and said he should be recommissioned as Prime Minister. He said he should be able to call an election. But was Whitlam asking for a direct intervention from the Palace? Whitlam, full of bravado, appeared to retreat. Charteris told Kerr:

He spoke calmly and did not ask me to make any approach to The Queen, or indeed to do anything other than the suggestion that I should speak to you to find out what was going on. I said I knew you would be reporting what happened, to the Queen, not realizing at that time that you had already done so. I understand that a letter from him is on the way and I shall, of course, consult you through David Smith before replying to it.1

When parliament was suspended in the afternoon of 11 November, but not yet dissolved for an election, Whitlam made another phone call. He rang Kerr. In the House of Representatives, Whitlam had successfully moved a motion of ‘no confidence’ in Fraser as Prime Minister and that he be recommissioned. Gordon Scholes, the Speaker, was to convey this message directly to Kerr. The Senate had also passed supply.

Kerr made a note of the call from Whitlam. ‘He [Whitlam] said that as supply had been granted I should terminate the prime minister’s commission and recommission him. He wanted to attend upon me to put this point of view.’ Kerr baulked; he was waiting for Fraser to prepare bills for his assent and to formally recommend a double dissolution election. Whitlam was insistent they meet. ‘You saw Fraser before, so I suppose you will see me,’ he instructed Kerr. But Kerr now had a new Prime Minister and told the Opposition Leader that he would have to run it by Fraser. Whitlam was exasperated. Kerr continued to stall. ‘I said I would speak to him and let Mr Whitlam know the position.’2 Whitlam denied this call took place. The two men never spoke to each other again.

Scholes was left at the gate of Government House and did not see Kerr until after parliament was dissolved. His message was ignored by Kerr. The next day, still enraged, Scholes sent a letter addressed to the Queen. This letter, seeking to involve the Queen in the crisis, was unwise. Scholes wanted the Queen to take remedial action. He noted that Fraser was Prime Minister even though he did not have majority support in the House of Representatives. ‘It is my belief that to maintain in office a Prime Minister imposed on the nation by Royal prerogative rather than through parliamentary endorsement constitutes a danger to our parliamentary system and will damage the standing of your representative in Australia and even yourself,’ he wrote. ‘I would ask that you act in order to restore Mr Whitlam to office as Prime Minister in accordance with the expressed resolution of the House of Representatives.’3

Scholes, in effect, wanted the Queen to ‘override’ the Governor-General. ‘I wrote to The Queen to tell her she should reconsider the action of the Governor-General,’ Scholes recalled in an interview with Troy Bramston in 2015. ‘We were trying very clearly to reverse the decision. We wanted her to act.’4 This was utterly unrealistic. The Queen would never insert herself into the crisis. The letter remains an embarrassment for Labor.

While Labor has always expressed principled opposition to interference by the Palace, its actions have not always been consistent with this principle. On 11 November, Whitlam told Charteris he should be recommissioned—the implication being the Palace should do something—and on 12 November, Scholes was explicit in seeking the Queen’s intervention.

Charteris pointed out to Scholes the obvious flaws in his letter, replying via Government House on 17 November.5 Charteris’ letter to Scholes arrived on 24 November and was given to the Speaker, who released it to the media later that day. It made clear that the Queen had no part in the dismissal and no role in the crisis.6

On 26 December 1975, having lost the election, Whitlam finally wrote to Charteris. This letter has been previously released. The letter, typed on Leader of the Opposition letterhead, was simultaneously an attack on Kerr’s dismissal and argued his action threatened the future of the monarchy in Australia. Whitlam rejected the idea, expressed by Kerr to Charteris, that the election result on 13 December 1975 endorsed his dismissal: ‘The very clear result of the elections convincingly settles Australia’s immediate political future. In no way, however, do the elections resolve the legal and constitutional questions raised by the conduct of the Crown’s representative on and before 11 November. Nor could the election result of itself legitimise that conduct.’7

Whitlam told Charteris that his ‘immediate concern’ was ‘the manner in which the Governor-General chose to invoke and exercise the reserve powers’ which have ‘put in jeopardy the future of the Crown in Australia’. He argued:

I assert that the Crown can have no enduring future in Australia except by the continuing consensus and assured assent of the overwhelming majority of the people. I further assert that that majority must transcend traditional political allegiances and temporary political attitudes. I finally assert that these conditions can apply only if the Crown continues to avoid any intervention, or appearance of intervention, on behalf of any of the contending political parties. I fear that these conditions no longer apply in Australia.8

He contended that Kerr, acting in the Queen’s name, had undermined confidence in the monarchy in Australia because he had supported the Coalition over Labor. Whitlam outlined Kerr’s ‘political decisions’ that had advantaged the Coalition parties. He concluded by arguing that Kerr’s actions ‘have been such as to call into question on the part of many millions of Australians, particularly the younger majority, not merely the limits of the powers of the Crown, but its whole future role in Australia’.9

Charteris replied to Whitlam on 12 January 1976. Charteris had sent a draft of this letter to Kerr on 9 January noting that he would ‘be grateful for any comments’ that he might like to make. ‘I am anxious not to be drawn into controversy but, equally, to give nothing away,’ he noted to Kerr.10 Charteris thanked the former Prime Minister for his letter and iterated that he had ‘a perfect right to make his views known’ to the Queen. She had ‘taken note’ of his views. Charteris then allowed himself, while not addressing the ‘constitutional propriety’ of Kerr’s dismissal, to make a comment to Whitlam:

The constitutional role of the Governor-General and his reserve powers stem not from his position as The Queen’s personal representative, to which he is appointed on the advice of the Prime Minister, but rather from what is written in the Constitution Act as applicable constitutionally. This point has, I think, particular relevance to the position of the Queen as Queen of Australia.11

The Palace was distancing itself from the dismissal. Its point was this was Kerr’s decision and Kerr’s action. He had exercised his powers constitutionally, but not with the expressed endorsement of the Palace. Indeed, Charteris made no mention of the Queen endorsing Kerr’s decision in this letter. But this letter typified Charteris’ style. He flattered the deposed Prime Minister and added a personal touch. Charteris told Whitlam how much he ‘appreciated your kindness and consideration to me personally whilst you have been Prime Minister of Australia’.12

But Kerr was agitated. He felt compelled to write, in longhand, to Charteris about Whitlam’s letter in his self-defence. Kerr rejected the notion that his action had caused ‘damage’ to the ‘status of the Crown’ in Australia. He said again that the decisions he made were undertaken ‘in order to protect the Crown’. Kerr repeated his previous justification for keeping Whitlam clueless about his intentions because he would be recalled and this would have drawn the Palace into the crisis. ‘He would seek to have me dismissed,’ Kerr reasoned, ‘if I gave him any foreknowledge.’13

Fraser was also stung by the Whitlam letter. He repudiated Whitlam’s sustained assertions that the monarchy in Australia was now in jeopardy. In January 1976, Fraser felt he had to reassure Buckingham Palace that the monarchy maintained the confidence of most Australians. Fraser’s four-page letter, received by Charteris on 25 January, had not been made public before July 2020:

may I in the strongest terms state my Government’s view that the relationship between the Crown and the Australian people, and the position of the Crown under our Constitution, has in no way been diminished by recent events. Indeed, it is our firm conviction that as a result of recent events the great majority of the Australian people, of all political persuasions, have acquired a much deeper appreciation of the role which the Crown can and ought properly to play in our constitutional affairs.14

The Fraser Government, he emphasised, ‘completely rejects’ the suggestion that Kerr’s actions had called into question ‘not merely the limits of the powers of the crown but its whole future role in Australia’. He went further. Fraser said he rejected the idea that ‘the manner in which the Governor-General chose to invoke and exercise the reserve powers’ had ‘put in jeopardy the future of the Crown in Australia’ or had ‘gravely undermined’ the office of Governor-General and the Crown itself.

Fraser defended the manner of Whitlam’s dismissal without warning. He offered a systematic defence of Kerr’s actions throughout the crisis. He reassured the Palace that Kerr’s actions were ‘democratic’ and necessary to resolve the deadlock caused by Whitlam’s ‘intransigence’. The dismissal, he said, had been endorsed by the recent election result.

Fraser concluded the letter to Charteris with further reassurance:

I regret that I have found it necessary to write at length on these matters, but as I have already stated I feel it my duty in the circumstances to do so, both in order to assure Her Majesty of the continuing affection between her and her Australian subjects, and to assure her in the strongest terms of the proper performance by Sir John Kerr of his office as Governor-General. There can be no doubt that at all times Sir John was actuated by the highest motives and with a deep sense of public duty.15

This is the strongest defence Fraser would ever give of Kerr’s conduct.

Charteris replied to Fraser on 29 January, thanking him for his letter and said it had been given to the Queen. She was indeed reassured by Fraser’s letter:

Her Majesty is of course particularly glad to learn of your Government’s view that the relationship between the Crown and the Australian people, and the position of the Crown under the Constitution, has in no way been diminished by what happened. It would obviously be a matter of deep regret to Her Majesty if the Crown became a divisive element in Australian politics.16

Following the dismissal, each of the three principals—Whitlam, Fraser and Kerr—went to the Palace with different views on the consequences for the monarchy. Each wrote highly self-serving letters. History suggests that Whitlam’s fears were not realised, but republican sentiment has grown. Kerr’s defence of his actions remained a matter of debate and contention within Australia. Fraser’s defence was understandable at the time but in later years he had little time for Kerr and, in the final irony, became a republican.
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Kerr Under Siege

From his dismissal of the Whitlam Government until his resignation as Governor-General, Sir John Kerr was under siege. He was a figure of division—mercilessly attacked by Labor politicians, many academics and media commentators. Yet he was defended by the Fraser Government, conservative interest groups and many people who applauded his intervention and his courage.

Kerr’s problem, however, was his inability to function as a Governor-General of unity, the quality needed to discharge the role. The Governor-General could not travel without fear of a hostile demonstration. The toll on Kerr was manifest in the letters he wrote to Buckingham Palace. Kerr felt that he was not getting the support he deserved and needed from Malcolm Fraser as Prime Minister. Some of his letters reveal a strand of panic and paranoia.

It fell to Sir Martin Charteris to support and reassure Kerr, keep him calm and avoid any further controversy for the monarchy. Both the Governor-General and the Palace were concerned about the reaction to the Queen ahead of her visit to Australia in 1977. In this period, Kerr agonised between resignation and defiance. But resignation finally prevailed. In the end, the Palace was keen to see Kerr depart and, with Fraser, edged him to an early retirement after just over three years in the vice-regal office.

In early February 1976, having returned from London, Kerr’s governor-generalship was entering a new phase. ‘I look forward to a gradual year of re-building and healing in my own position,’ he wrote optimistically to Charteris. He instinctively knew that he had to win back respect for the office of Governor-General and play a unifying role as the Queen’s representative in Australia. But this was a fantasy project.

Kerr could never be an agent of rebuilding and healing. The healing had to wait upon his successor, Sir Zelman Cowen. Kerr clung to the belief the election result validated his dismissal of Whitlam. Yet this was often a false comfort since half the country would never accept his decision. Kerr conveyed to Charteris his concern about the opening of parliament and the likelihood of ‘demonstrations and boycotts’ against him. With the Queen planning to visit Australia in her jubilee year, it was hardly necessary for Kerr to tell Charteris that he hoped things would calm down in due course.1

The Governor-General’s concerns were soon realised. Ahead of parliament opening on 17 February, the Labor caucus unanimously passed a resolution on 27 January condemning the dismissal. The resolution said Kerr was guilty of ‘squalid Establishment intrigue’ and had not acted as ‘a neutral figure representing the prestige of the Crown but as a man who has grossly abused the Crown prerogatives’.2 Labor sought to drive Kerr from office. On 9 February, in a television interview on the ABC’s This Day Tonight program, Whitlam accused Kerr of being a deceitful and dishonorable man.3

When Kerr arrived at the opening of parliament, hundreds of demonstrators greeted him with loud abuse, boos and jeers. Inside, all sixty-three Labor MPs and senators boycotted his speech. Bob Hawke, the ACTU and Labor Party president, argued against a boycott because it would distract from keeping the focus on Fraser. But Labor was, as Whitlam instructed, maintaining the rage. ‘This is not an easy time,’ Kerr wrote to Charteris on 16 February.4

In a letter after the boycott, Kerr tried to reassure Charteris that the crowds were only about 300 or 400 large, perhaps even less, and downplayed them as just a ‘rent-a-crowd-group’. He rationalised to Charteris that Labor had made itself look ‘ridiculous’ and consoled himself with editorials critical of Whitlam. But Kerr was hurt: ‘It was not, of course, a happy occasion for me to have to tolerate absurd abuse and to listen to the cry reiterated in unison “We want Gough”.’ He said it was ‘awkward’ and was not sure ‘what should be done’.5

Kerr raised the issue with Fraser but the Prime Minister had little interest—an omen of another difficulty Kerr would face. ‘The Prime Minister takes the view that there is no real problem,’ he wrote to Charteris.6 Over the next eighteen months, Fraser only saw or spoke to Kerr on a few occasions. It was as though Kerr had served his main purpose.

Charteris offered a form of pastoral care that was beyond Fraser’s temperament. ‘All of us here who know you and your problems will be thinking of you when you open parliament; we shall hope that all goes well but we shall know that if there is trouble you will deal with it with dignity and reassurance,’ Charteris wrote on 16 February.7 A week later, Charteris agreed with Kerr that Labor will not ‘earn many plaudits for their boycott’. The right approach, he argued, was ‘not to worry’ too much.8 Another week later, as Kerr’s letters piled up, Charteris offered him the consolation that Labor ‘have not done themselves any good’ with the boycott or the ‘rent-a-crowd’ protest at the opening of parliament.9

Unsurprisingly, Kerr took delight in the internal problems surrounding Whitlam’s leadership. When the Iraqi loan scandal broke—an attempt by Whitlam to obtain funds from Iraq’s socialist party to pay election debts—Kerr enjoyed reporting this to the Palace. Charteris said in reply: ‘I find it difficult to believe that Mr. Whitlam can long survive.’10 Charteris’ musings were music to the Governor-General’s ears.

While Kerr took solace from the polite receptions he was receiving in small towns, the story in the capital cities was different—the boycotts continued. At events such as the opening of the Torrens College of Advanced Education in Adelaide, Kerr could not speak without being drowned out by the noise. When Kerr arrived at a function for the departing British High Commissioner, Sir Morrice James, held at the Australian National University, he was jostled by an angry crowd. Even when he attended the theatre, polite applause was coupled with boos and hisses. Kerr, mindful of the Queen’s visit just a year away, tried to reassure Charteris that the demonstrations were about him personally rather than the institution of the monarchy: ‘there has been no organised and co-ordinated attack on the office itself, although occasional republican noises are heard. The boycott, up to date, is a personal protest against me and, in my view, is more motivated by vindictiveness and a desire for revenge than by any hope of changing the constitutional system which, in itself, is very strong.’11

As new books, scholarly journals and newspapers examined the crisis, and Whitlam’s criticism was unrelenting, Kerr was anxious to defend himself. He kept venting his frustrations to Charteris but the response was consistent: keep quiet. ‘I am sure you are wise to remain silent,’ Charteris wrote on 31 March 1976. ‘It would seem to me quite wrong for a Governor-General in office to produce an apologia for his actions.’ There was sympathy for his position. ‘It must, none the less, be galling to have to remain “mum” under tendentious and unjustifiable attack,’ Charteris added.12 Fraser concurred with this. He told Kerr that he had to ‘remain silent’, keep a low profile and not ruminate in public on the dismissal.13 While Kerr accepted such advice, his frustration was manifest.

The Governor-General was also worried about his safety. In April 1976, almost six months on from the dismissal, he told Charteris that the demonstrations against him were growing. Student groups, especially, were mobilising against him. He told Charteris that his program was now being examined to ensure it was ‘non-provocative’ and he could be protected. ‘Security arrangements for myself, and also to some extent for my wife, have been stepped up,’ Kerr wrote.14 The security requirements reinforced Kerr’s problem—there would be no return to any semblance of normal vice-regal duties.

John Menadue, the secretary of the Department of Prime Minister and Cabinet, believed Kerr should leave office before the Queen’s visit. When Kerr learnt this was Menadue’s view, and presumed he had expressed this to Fraser, he summoned the Prime Minister to Government House in April 1976. Fraser assured Kerr that he wanted him to stay.

Kerr later talked directly to Menadue who was explicit with his concerns. Menadue told Kerr he had become a ‘symbol’ for the lingering recriminations over the dismissal. Menadue was ‘pessimistic’ about ‘the way things may well develop’. But Menadue could not enforce his view. He understood Fraser’s position and, reluctantly, had to accept it.15 But Kerr was convinced that Menadue was pushing for him to go at the end of 1976, and he thought this criticism was quite ‘improper’ given Menadue’s senior role in the public service.16

But Fraser’s reassurance to Kerr that he wanted him to stay was not enough. Kerr told Fraser that he wanted the government to develop a strategy for his security and also to deal with the personal attacks that were being spearheaded on him, mostly by Whitlam. Kerr wanted ‘top level attention’ given to the ‘campaign’ against him. He wanted more ‘resources’ at Government House. Fraser was responsive to these requests and said he would ‘take responsibility’ for this. Fraser nominated Geoffrey Yeend, the deputy secretary of the Department of Prime Minister and Cabinet, to be the ‘directly responsible’ public servant for this project. Peter Lawler, the secretary of the Department of Administrative Services, elevated Kerr’s security and allocated a detective inspector to his staff.17

A paper was prepared by Lawler in April 1976 surveying Kerr’s problems. Kerr sent this to Charteris. It is extraordinary in its potential ramifications and remedies. ‘There is some evidence of what may be an organised campaign, the dimensions of which are not yet defined, nor its nature, directed against the Head of State to secure his position from office,’ Lawler surmised. He continued:

if the level of opposition and harassment of a Head of State were to develop to a point where a majority or even a large minority of citizens drawn from various sections of the community were involved, the role of the office could be compromised and the consideration then arises whether in the interests of national unity and the appropriate functioning of the office, the incumbent should go.

Lawler said the development of a strategy should be considered. This could include ‘parliamentary action’ such as ‘statements’, ‘legislation’ and ‘debates’. The Palace might need to be involved. And relevant ‘constitutional issues’ could be ‘put to the test in a referendum’.18

By May 1976, Kerr seemed to be unhappy with progress on a strategy to reinforce his position. He summoned Bob Ellicott, the Attorney-General and an old friend from his law days, to Government House. Kerr was anxious. He wanted action. And he told Ellicott that he needed to be defended by him and the rest of the government.

I put it to him that it was his duty and responsibility to give serious thought to the way in which our system of Government should be defended, protected and explained. I said that I thought the campaign which has been mounted has in effect been allowed to go unanswered. Little is being done in a positive way to explain the position of the Governor-General within the monarchical system or to support the present incumbent. I have been unable to defend myself or to make speeches about the system or the office and nobody else is doing very much.19

Ellicott, apparently, agreed and supported some kind of ‘counterattack’. The Attorney-General also suggested an ‘unofficial’ subcommittee of cabinet be established to plan and implement this ‘counter-attack’.20 Charteris, in reply, was as ever careful with his language. He said he was ‘interested’ to hear this, hoped it went well and looked forward to hearing more about it.21 No such cabinet sub-committee was ever established.

Kerr continued to face aggressive demonstrations. While some dignitaries, politicians and members of the public were polite and welcoming towards Kerr, any such civility at events was almost inevitably coupled with hostile acts. The most significant violence towards Kerr took place in Melbourne on 9 June 1976. Kerr’s Rolls-Royce was attacked during a protest by 400 militant unionists and far-left students. Paint bombs and eggs were thrown at the vehicle, and doors were kicked. Kerr required twenty armed police to run alongside to ensure his safety. A brick was thrown through the front side window and the glass shattered, cutting the face of his aide-de-camp.

Fraser called Kerr that evening. ‘I think he has finally realised that there is an organised campaign by the far left and that a counterstrategy is needed,’ Kerr said to Charteris. ‘He has called for an urgent detailed report on the campaign from ASIO.’22 Charteris was pleased that Kerr and Lady Kerr were not injured in the melee and noted that it ‘may have done good’ as Fraser ‘has come to see the position clearly and intends to do something positive about it’.23 Kerr was extremely concerned that the Queen’s visit would be cancelled. He now tried to reassure Charteris. ‘My opinion as to the position generally is that The Queen’s visit will be unaffected,’ he argued. ‘The grass-roots support for the Monarchy is very great.’24

Fraser arranged to have dinner with Kerr a few days after the Melbourne demonstration. Kerr made a note of the conversation and sent a copy to Charteris. ‘We agreed that what was needed was a strategy of attack, not passivity, weakness or retreat on any matters affecting the Governor-General and his office,’ Kerr said. They discussed a number of options: better police planning, Fraser giving a speech to defend ‘the system’ and Kerr personally, new ‘administrative machinery’ to support Kerr, introducing ‘special legislation’ and even a ‘white paper’.25 This was an extraordinary discussion, exposing the extent of Kerr’s paranoia.

The authors have obtained access to the file that Yeend kept on these discussions within the government about Kerr, the vice-regal office and the monarchy. Yeend, then acting secretary of the department, made a note of a meeting convened by Fraser on Saturday afternoon, 12 June 1976. It included the most senior figures in the government: Deputy Prime Minister Doug Anthony, Treasurer Phillip Lynch, Minister for Industry and Commerce Bob Cotton and the Minister for Employment and Industrial Relations Tony Street. The public servants in attendance were: Treasury secretary Sir Frederick Wheeler, Defence secretary Sir Arthur Tange and Peter Lawler from the Department of Administrative Services.

At this meeting, Fraser expressed his concern about Kerr’s personal safety and his alarm about what he saw as a focused attack on the constitutional authority of the Governor-General:

The Prime Minister indicated that the purpose of the meeting was to discuss informally the preservation of the constitutional power, first in light of the threat to the Governor-Generalship and against the person of the Governor-General, and secondly on the constitutional side, looking particularly at the terms of appointments of Governors-General and the powers available to them. He made it clear that the officials present were there as senior experienced officials of the Service, and not representative of particular departmental interests.26

Fraser appointed Lawler to establish a special group of officials who would oversee the development of a strategy and report directly to him. They involved Clarrie Harders, secretary of the Attorney-General’s Department, in the discussions. It was agreed the group would examine:

• the personal security of the Governor-General—in particular the improvement of intelligence about demonstrations, better planning and co-ordination with State authorities in respect of police action, liaison with the Governor-General in respect of appointments etc.; the Prime Minister told Mr Lawler that if additional funds were required for this increased effort then they would be available

• protection of and support for the Governor-Generalship—involving the combating of demonstration and violence in the longer term, better public relations, Ministerial action and involvement in support of the Governor-General and liaison with State Premiers and Ministers

• an assessment on the security side in respect of The Queen’s visit and although understanding this visit will go ahead, advice as to the action that needs to be taken in respect of visit planning and security arrangements

• examination of the constitutional power itself—terms of appointment of a Governor-General and the powers available to him; whether this constitutional power can stand on so delicate a point as the ‘race for the telephone’.

Yeend noted that during this meeting he ‘was asked to confirm the impression that the Palace took the view that they should not become directly involved in the working out of issues at the constitutional level in Australia’. He replied that their engagement with the Palace ‘confirmed the Palace attitude as being that they would want no action other than action taken on proper advice i.e. by the Prime Minister’.27

On 15 June, Yeend and Lawler were summoned to Government House. Kerr was agitated about security issues and wanted to be updated on what actions the government was taking to ‘dampen down violent demonstrations’ and take action ‘against agitators’. They informed him security arrangements were being upgraded and advised him to consult with ministers about his forward program.28 Lawler wrote his own note outlining the work of the group—he was to prepare a paper for Fraser with ‘specifications for revised procedures and rules and for courses of action’ to ensure ‘the unimpeded and effective discharge of the responsibilities and duties of the Office of Governor-General’. Kerr had finally stirred the government to act. He forwarded Lawler’s paper to Charteris.29

In Kerr’s letters, he said he expected that Fraser would at some stage give a robust speech supporting his dismissal action and his remaining in office. In August 1976, Fraser did give a speech to an academic seminar in Melbourne where he defended Kerr’s dismissal, but much of the media focused on his suggestion of a possible referendum on the Senate’s powers on supply. It was not the full-throated speech Kerr had been hoping for.

A speech drafted for Fraser in April 1976, located in Yeend’s file, offered a stronger defence of Kerr than what the Prime Minister delivered. The draft speech made several key points: the parliament could defer supply bills; Whitlam had advocated deferring supply when in Opposition; the reserve powers existed and Kerr used them to dismiss Whitlam; Kerr allowed ‘the people to determine the issue’ at an election; they did determine the issue; and Whitlam’s attacks on Kerr ‘reflect his failure to accept the umpire’s decision’.30 But Fraser did not want to relitigate the case for dismissal; he wanted to get on with governing.

Violent protests against Kerr continued through 1976. On 22 September, 3000 activists—Labor supporters, unionists and communists—crammed into the Sydney Town Hall to listen to Donald Horne, Manning Clark, Patrick White and others condemn Kerr and call for a new ‘democratic’ constitution. On the first anniversary of the dismissal, rallies were held in every capital city and in front of Parliament House in Canberra, and 10 000 people turned out in Sydney. Yet Kerr continued to tell the Palace that the demonstrations were only small in number and were declining. He was eager to ensure the Queen’s jubilee year visit was not cancelled or postponed. Whitlam felt the need to speak out against violence towards Fraser and Kerr, and opposed demonstrations against the Queen when she visited Australia.

Most of these demonstrations were organised by radical student groups or militant unions, and some Labor supporters. They were an eclectic group which also included an organisation called SACK—Society for the Assertion of the Constitution over Kerr. It was run by the energetic Harriett Swift who single-handedly conducted a campaign to force Kerr out of the vice-regal office.31 She attracted the attention of the Palace after she wrote to the Queen saying she would be met with protests in Australia if Kerr remained in office.32

At the end of 1976, Lawler told Kerr that ‘the Jubilee Year should be used discreetly to strengthen the sentiments for the Monarchy further’. Kerr embraced this notion in a letter to Charteris and downplayed any growth in republican sentiment in Australia. ‘There is, I believe, no active campaign which engages the feelings of the masses,’ he told Charteris on 1 December 1976. Kerr attached a recent newspaper report that showed 48 per cent of those polled thought he had acted ‘properly’ in dismissing Whitlam and 48 per cent thought he ‘did not act properly’. Australians remained divided over Kerr’s dismissal. On the question of resignation, 39 per cent thought he should go and 57 per cent thought he should stay in office.33

On 4 January 1977, Kerr engaged the Palace on an issue which would cause them immense anxiety. He told Charteris he was considering publishing a memoir or autobiography. He had already started writing. He was talking to publishers but had not decided about publication.34 Buckingham Palace was alarmed; they did not approve Kerr writing a memoir. Charteris advised it ‘would be clearly improper for you to publish anything about events which have taken place during your term of office whilst you remain Governor-General’.35

In August 2019, the authors gained access to Kerr’s correspondence with Buckingham Palace after he left office in December 1977. The letters showed that Kerr continued to ingratiate himself with the Palace. The Queen’s private secretaries flattered Kerr’s ego but were concerned about what he might write. Sir Philip Moore, who succeeded Charteris as private secretary in November 1977, asked to read Kerr’s memoir before publication. The manuscript was sent to Buckingham Palace. On 19 September 1978, Moore wrote thanking Kerr for ‘omitting any reference to the informal exchanges which you had with Martin Charteris’.36 This reflected the established Palace position that the Governor-General was not entitled to document his exchanges with the Palace. Kerr’s memoirs are conspicuous for including only one mention of Charteris.37 Kerr replied on 25 September, writing: ‘It is particularly gratifying to me to know that the result is satisfactory.’38

When Matters for Judgment was published later that year, Kerr wanted the Queen to have a personally inscribed copy. It was accepted for the library at Windsor Castle. ‘Her Majesty has asked me to express her warm appreciation,’ Moore wrote on 28 June 1979.39 The book was also dispatched to Charteris, then retired, who replied on 29 March 1979 with appreciation and said ‘it makes a splendid defence of your actions from the broadest constitutional point of view’.40

The Queen’s visit to Australia in March–April 1977 was a grand occasion. Kerr was desperate to remain in the vice-regal office and host the monarch in her realm. But Kerr was a problem for the Palace. Ahead of the visit, security assessments concluded that any event involving Kerr would certainly see ‘demonstrations against the Governor-General’. Kerr sent these reports to Charteris. They said the most common issue in violent demonstrations over the previous year had been Kerr—no other ‘prominent’ person attracted more hostility.41

In the end, the Queen’s visit to Australia was a triumph. She was met with huge crowds and much affection from Australians. Demonstrations were kept to a minimum and were heavily overshadowed by the positive reception. The Palace had managed the Kerr problem. The Queen and Kerr were never seen together in public apart from the customary welcome and farewell.

Before the Queen’s departure, Kerr had discussed the issue of resignation with her at Government House at Yarralumla. In a note, Kerr wrote that ‘advice until now had been against such a move’—resignation. Charteris told Kerr that resignation was ‘one I had to decide for myself’. But after this meeting, Kerr was preparing the ground for resignation—writing that the ‘battle of the streets’ had been won in 1976 and that the royal visit had been an outstanding success. He reassured himself he ‘had achieved all that could be expected or asked’ of him. But he still agonised. ‘Should I do it for the country?’ he asked himself.42

The pivotal meeting where Kerr’s resignation became inevitable was aboard the royal yacht Britannia at Fremantle, Western Australia, on 30 March 1977. This was the day of the Queen’s departure. Kerr was given an audience, invited to lunch and was appointed Knight Grand Cross of the Royal Victorian Order. That year, Kerr was also made a Privy Councillor on the recommendation of Fraser.

The discussion onboard Britannia left Kerr in no doubt that the national healing that he wanted would only be achieved with his resignation. A few days later, Kerr wrote personally to the Queen in longhand offering his ‘humble thanks’ and ‘gratitude’ and promised to remain her ‘most humble and obedient servant’.43 This was the intention of the honour.

After the Queen’s visit, Kerr travelled to Paris where he wrote and rewrote a tortuous 8-page longhand letter to Charteris from his hotel room. Dated 5 May 1977—and not released as part of the ‘Palace letters’ bundle in July 2020—Kerr told Charteris that resignation ‘has been on my mind’ and a departure from office in late 1977 or early 1978 would likely ‘heal any remaining wounds resulting from the supply crisis of 1975.’ Resignation had been canvassed with Fraser, the Queen and Charteris, and the issue now was the manner and timing.44

Kerr said Fraser thought he should resign and his attitude towards Fraser had soured. Kerr wrote to Charteris that Fraser had been ‘nervous and uncertain’ about the resolution to the crisis in 1975. ‘[H]e did not know what I would do,’ Kerr recalled. ‘Now, in the manner of Prime Ministers, he has a different picture, I believe, in his mind he sees himself as a man who did it all himself.’ In a draft of this letter, Kerr said Fraser was ‘happy for me to go’ and that he ‘never really had the support’ he had deserved since the dismissal. He called Fraser a ‘stern’ and ‘arrogant man’. But while resentful of Fraser, Kerr knew he needed the Prime Minister to help manage his resignation and next career in ‘fresh fields’.45 Charteris replied to Kerr on 12 May confirming an audience with the Queen in London on 3 June.46

Sentiment towards Kerr from both the Palace and the Prime Minister had changed decisively. They were both working to achieve an early resignation now seen as being in the interests of the monarchy and the Fraser Government. The Queen, obviously, never suggested to Kerr that he resign. That would be improper. But the Governor-General, in effect, was being pushed out in the nicest possible way. This is evident from Kerr’s own notes and correspondence, and the testimony and notes of others.

In a ‘personal and confidential’ letter to Sir Robert Menzies on 14 July 1977—made fully available for this book—Kerr revealed the inner story of his resignation. He wrote of talks with Fraser and the Queen about resignation that had reached a new phase:

The reaction was however different from previous attitudes. Both felt that the battle had been substantially won and that if I was minded to do so perhaps it was in the interests of the Monarchy and the country to help things to settle down by making room for a successor. This message came through fairly clearly from the Prime Minister. No one, of course, asked me to resign but after a series of conversations during the visit and in London I felt that I had to take the step which has been taken, as a matter of duty. If I had been asked to stay on I should have done so but I appear to have persuaded the Prime Minister that we should help bitterness to subside and disappear, and the Queen as well … I am not sure whether he [Fraser] or the Queen developed an ‘accepting’ approach first. Things crystallised on the yacht during the visit.47

These comments make it clear that Kerr had lost the confidence of the Palace and the Prime Minister. He felt he ‘had to take’ the resignation decision. He was not asked to stay; that is, they wanted him gone. The psychology was brilliant. The message from the Palace and the Prime Minister was that this was Kerr’s final ‘duty’ in the cause of Queen and country, that is, it was Kerr’s decision.

When Kerr boarded Britannia, he had felt a sense of satisfaction. The Queen’s visit to Australia had been a triumph and he had helped to secure this success. That triumph made his own departure more palatable and gave him a rationalisation for resignation. But it also revealed how deluded he had been since the dismissal in thinking that he could properly discharge the role of Governor-General for the normal five-year term. When Kerr stepped off the boat he knew the Queen’s preference was for his resignation.

Kerr travelled to England and was granted an audience with the Queen at Buckingham Palace on 3 June 1977. He had had two months to reflect on the discussion with the Queen and with Charteris in Australia. His resignation, carefully planned and timed, was confirmed at this meeting. Kerr wrote in longhand to the Queen a week later, on 10 June, asking to be ‘relieved’ of his appointment. He mentioned their ‘recent discussions’ which had canvassed the ‘reasons’ why he had decided to resign.48 Charteris too noted the recent ‘discussions’ between Kerr and the Queen in his letter acknowledging the resignation on 15 June.

In another letter the same day, Charteris referred explicitly to the reason for Kerr’s resignation, acknowledging the Queen ‘fully understands that you are doing this to serve the best interests of Australia and the office that you hold’.49 Charteris was keen to promote a smooth departure. In the end, he was more reassuring than ever, keen to leave Kerr with the message that he had been a successful Governor-General: ‘I hope very much that when the announcement is made you will be given the credit you deserve, not only for your decision to resign, but also for what happened in November 1975.’50

This was Charteris facilitating an amicable farewell for Kerr. It was flattery at its zenith and it had a purpose—to secure the resignation everyone wanted. Kerr needed a friend and Charteris was that friend. He gave Kerr what he craved: reassurance. For the rest of his life, Kerr would be tormented about his 1975 decision and the public reaction.

The real attitude of the Queen and Charteris towards Kerr was further documented just two weeks after his resignation was announced. Charteris had a meeting with Sir Paul Hasluck, Kerr’s predecessor as Governor-General, at Buckingham Palace on 1 August 1977. Hasluck made a note of this discussion at the time which was revealed by the authors in 2015. He wrote: ‘It was also apparent that at some stage some pressure had been applied from the Palace to bring about his resignation. Charteris—and by implication the Queen—had a poor opinion of the Kerrs.’51 Charteris told Hasluck that the Palace had wanted to handle Kerr’s resignation carefully. They decided to let him remain in office during the Queen’s visit to Australia and allow him to visit London for the Jubilee celebrations. Hasluck had also been aboard the Britannia in Fremantle. He ‘gained the impression’ from several discussions ‘that the Palace had brought pressure to bear on Kerr to retire’.52

Hasluck’s account of this meeting with Charteris is highly credible. Hasluck had the full confidence of the Palace and was seen as a completely trusted former Governor-General. The meeting occurred in close proximity to the announcement of Kerr’s resignation, so the event was fresh in Charteris’ mind. As a distinguished historian, it can be assumed that Hasluck made an accurate note.

The Palace’s dubious opinion of Kerr was shared by Fraser and his staff. Dale Budd, who was Fraser’s private secretary, told the authors that Fraser was keen for Kerr to go. ‘I think it was just a formal relationship,’ he said. ‘They never celebrated together. And Fraser tried to ease him out into the UNESCO job which I guess was a way of giving him the blue water treatment.’53 This attitude was confirmed by Fraser’s senior adviser at the time, David Kemp. ‘Fraser did not have regard for Kerr and welcomed his departure,’ he said in an interview.54

Sir William Heseltine, assistant private secretary at the time of the announcement, recalled the reaction in the royal household. ‘Everybody was extremely relieved when he indicated that he was going to go,’ Heseltine said.55

Charteris had conveyed to Hasluck his concern about Kerr’s character. He said the Palace did not ‘trust’ Kerr and thought he was seeking to benefit financially from the vice-regal office. They were dismayed by Kerr’s plan to publish a memoir, against their advice, and had sought and gained assurances that he would not disclose anything that reflected on ‘the position of the Queen in respect of communications to and from the Palace’. Charteris thought Sir John and Lady Kerr were a ‘greedy’ couple, Hasluck recorded:

We discussed the Kerrs, both man and wife, the conclusion being that it was ‘a good thing’ that they were going, that up to date it was a relief to know that his resignation was being handled smoothly, and that the Palace was fervently hoping that at the time he left office or immediately thereafter he did not do anything that was improper, either in publication or in public activities. It was apparent that at the Palace the chief fear arose from a belief that the Kerrs and, especially, Lady Kerr, were ‘very greedy’.56
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Kerr and Charles: A Special Relationship

During his time as Governor-General, Sir John Kerr actively sought to cultivate a relationship with Charles, the Prince of Wales, and future King. Kerr had access to Charles and a direct dialogue with him in a way that was impossible in his dealings with the Queen. From the time of their first meeting in October 1974, Kerr’s style of friendly deference, along with his status as a vice-regal figure and his age—Kerr was a mature sixty and Charles a young man of twenty-five—meant that the Governor-General had a distinct advantage in establishing a meaningful rapport. It became a mutually supportive and trusting relationship.

The key to the Kerr–Charles connection was its personal dimension. Charles was not the monarch; he was not located in Buckingham Palace; he was not an adviser to the Queen and he was not a decision-maker. Yet he had standing as the Prince of Wales, and heir, and he had a long-standing interest in Australia. Kerr used every opportunity to establish his influence with Charles. His success in this endeavour was revealed in March 1976 in a remarkable handwritten letter Charles wrote to Kerr when he supported his dismissal of the Whitlam Government and sympathised with an embattled Governor-General under siege from his critics.

The Kerr–Charles relationship was documented by Kerr in a 11-page typed memo titled ‘Notes on Conversations and Correspondence with H.R.H The Prince of Wales’, written in April 1981. This document, now revealed for the first time, offers a startling insight into the bond between Kerr and Charles which the Governor-General valued so deeply. It canvasses issues of extreme sensitivity—Charles’ fixation on acquiring a property in Australia, his ambition to become Governor-General and Kerr’s encouragement of that ambition, and their discussions in September 1975 about the looming constitutional crisis and the decisions Kerr might face. Kerr emphasised that he wanted this note revealed in future for the sake of history.1

On becoming Governor-General, Kerr inherited a project that had occupied his predecessor, Sir Paul Hasluck—the acquisition of a property for the Prince of Wales. The documents suggest a difference of opinion on this subject between Charles and Buckingham Palace. On 9 October 1974, Sir Martin Charteris told Kerr in a letter that this idea was not viable. ‘In modern times it is never “a good moment” for The Royal Family to spend money, but I think it fair to say that the present could hardly be a worse moment. I think, therefore, that the Prince of Wales will decide not to do anything at the present time about a property but to keep his options as open as possible for the future.’2

A few days later, Charles arrived in Australia on an official visit and inspected the proposed property, ‘Yammatree’, south of Cootamundra, in New South Wales. With Charles was his private secretary, Squadron Leader David Checketts. Kerr described Charles’ reaction after seeing the property: ‘When he returned to Government House on that day, he was very anxious to try and explore alternative possibilities to enable something to be done before Christmas.’ Charles wanted to press ahead. Kerr noted that Charles had a ‘very great desire to have a property in Australia’.3 He asked Kerr whether it would be possible to discuss the proposed property purchase with Gough Whitlam. The Prime Minister was coming to dinner at Government House that evening and Kerr arranged for him to arrive early to have the discussion which involved the three of them.

Whitlam supported the proposal but said there would be no financial support from the Australian government. The proposal, however, had been canvassed with British Prime Minister Harold Wilson, the British High Commission in Canberra, the British Consulate General in Sydney and NSW Governor Sir Roden Cutler. A number of properties were considered for purchase. In his note, Kerr said that Wilson ‘saw no difficulty at all about the Royal Family or the Prince taking the necessary decisions’ but it would not be financed by the British government.4 Kerr felt the best arrangement would be for the property to be financed by loans negotiated in Australia. He was keen to support Charles and bring the project to fruition. Kerr initiated talks with William Vines, the chairman of pastoral company, Dalgety, about the property.

In his note, Kerr outlined the initial objections of the Palace:

first because the economic situation was not good in England and it might be a bad step from the point of view of the Royal Family for substantial sums to be spent on a good property in Australia at such a time. The second reason was, so I was told, that there were some doubts about the interpretation which might be put upon the making of such a purchase: something along the lines that some people might think that some kind of preparation was being made for a retreat to Australia to be available if some awkward situation should arise in the future.5

He proceeded to explain the final outcome.

A scheme was worked out which would have enabled the property to be bought without using any funds of the Royal Family—it would be financed by mortgage. Ultimately a firm decision was made at the Palace not to go on with the scheme at that time, and it did not come to life again during my Governor-Generalship. During the discussions about the proposed acquisition, my talks with the Prince and with Squadron Leader Checketts were quite detailed and frank, and constituted the beginning of what became a friendly relationship between H.R.H. and myself.6

Charles knew that while the Palace had denied him, the Governor-General had actively supported his ambition. Before he left Australia, Charles was reconciled to defeat on the property front. On 23 October 1974, in a handwritten note to Kerr from Government House in Tasmania, Charles said he had enjoyed their conversations ‘enormously’ and felt ‘indebted to you for taking so much trouble on my behalf’ with Whitlam, the banks and Dalgety. He conceded the problems in relation to the property were ‘too great’ at this stage. ‘I don’t know what I would have done without your help and enthusiasm,’ Charles wrote.

There was, however, an even more important issue for Charles’ future discussed during this visit: the possibility of him becoming Governor-General of Australia. In his note, Kerr wrote: ‘This was something which was very dear to his heart, and he undoubtedly hoped that some day he could occupy the office of Governor-General.’ Kerr said Charles was too young to assume the office at that time and would need to be married. Kerr was being sounded out on his attitude to vacating the office when Charles was ready.7

In my discussions with Squadron Leader Checketts I said that I would, of course, co-operate at any time in moving from the office so that it could be occupied by the Prince of Wales, on the assumption that the Prime Minister of the day would wish to make a recommendation and that the Queen approved.8

Kerr revealed that he had discussed the idea with Checketts and also on several occasions with Charles. Kerr wrote that Charles saw being Governor-General as training for becoming King.

Squadron Leader Checketts had said that the Prince would be very interested indeed in having the experience that would come from acting as Governor-General and that his, Checketts’, view was that it would be good for the Prince to see from close at hand what constituted the work and activities of the Governor-General, this being not irrelevant to what would be his later experience on ascending the Throne. In my talks with H.R.H. he showed undoubted eagerness to have this experience some time later on and thanked me for what I had said about fully cooperating. I treated the conversation as being an entirely personal one and discussed it with nobody.9

The bond between Kerr and Charles was sealed. Kerr had told the Prince he was prepared to step aside as Governor-General in order to accommodate Charles in a critical step in his career. Even months later, in early 1975, when Kerr met Charles on a visit to Nepal, they talked again about the Prince becoming Governor-General. Kerr wrote that Charles’ interest ‘was clearly being maintained’ and that ‘he still hoped that, some years later, he would be able to become Governor-General.’10 By this stage, the issue was being discussed every time they met. It was raised in Papua New Guinea when they both attended the independence celebrations in September 1975.

Kerr did not inform the Palace about these talks. He cherished them and saw them as personal discussions outside his dialogue with the Palace. ‘I did not report upon them in the Palace correspondence, because it did not seem to be appropriate for me to be writing to the Queen reporting on what the Prince of Wales was saying to me,’ he wrote.11 His attitude is deeply revealing. Kerr saw himself in a preliminary negotiation with Charles about his future and wanted to keep this dialogue from the Palace. He was building a special relationship that might prove a useful future investment.

In Papua New Guinea, Charles asked Kerr about a likely supply crisis in Australia. In his note, Kerr said: ‘I did not discuss with him in any detail what might happen, but the elements of the situation, including the question of the reserve powers of the Crown, were mentioned.’12 However, Kerr spoke frankly to Charles about the contingencies. He told Charles that if supply was denied, an election could well have to take place but ‘that it was possible the government would not see things that way, and might try to hold on to office without an election’. Kerr further explained:

In such a situation, it was possible that the reserve powers might, in extreme circumstances, need to be used. I mentioned that when such a rare and unusual occasion arose, it had to be remembered that the person occupying the vice-regal office held it subject to the risk that the Prime Minister of the day might advise the Queen that he should have his commission terminated. The Prince found this difficult to accept, saying that surely the Queen would not, in the great crisis that would exist, remove the Governor-General from office at the very time when he was contemplating removing the Prime Minister and his Government. I said that if anything like this were to happen, there was in my view no doubt that the Prime Minister had the power to recommend removal of the Governor-General, and that the Queen would have to take that advice.13

Kerr had confided to Charles his deepest fear: recall. He also flagged dismissal of the government as a possible option if supply was denied and the government tried to remain in office without an election. His reference to the reserve powers and a possible dismissal were consistent with the extensive comments he made to Charteris in the Palace letters in the several weeks before the blocking of supply and during the crisis itself. Kerr was not telling Charles he was thinking of dismissing the government—he was referring to the range of possibilities in a constitutional crisis. This is clear from his note. Kerr said the discussion ‘was quite hypothetical as there had been no denial of supply, and nobody really knew what was going to happen.’14

This discussion with Charles about the possibilities arising from any constitutional crisis—including debate about dismissal—also reflected Kerr’s discussions with Whitlam at this time.

However, the real significance of this exchange was Kerr revealing to Charles his fear that Whitlam might advise the Palace to remove him as Governor-General and that the Prime Minister had this power. While Charles was initially puzzled about this, Kerr was in no doubt whatsoever. On display in this conversation was Charles’ naivete and lack of constitutional knowledge on the fundamental relationship between the Queen and Prime Ministers in relation to the appointment and removal of Governors-General.

Kerr’s note then referred to the crucial Charteris letter on 2 October, sent after Charles had returned to London, which confirmed what Kerr already knew: that if Whitlam recommended his recall then the Queen would accept such advice.

The 1981 note by Kerr is a further important documentary record. It shows there are three critical points to make about the Kerr–Charles discussion in Papua New Guinea. First, Kerr did not ask Charles to intervene and try to protect him in the case of any recall advice from Whitlam. Second, Kerr understood there could be no arrangement with the Palace to protect him from recall and did not seek such an arrangement. Third, Kerr did not inform Charles that he planned to dismiss Whitlam. This note, along with Kerr’s other writings on his conversation with Charles, is unequivocal on this point. Kerr’s note makes clear that no understanding was reached about the dismissal of the Whitlam government in this discussion.

The Palace letters and Kerr’s note suggest there was no contact between Kerr and Charles during the constitutional crisis. Charles, of course, had no role in the crisis as a decision-maker. The next contact between the Prince and the Governor-General came after the dismissal when Kerr visited London in January 1976. He met Charles at Sandringham where they discussed the impact of the dismissal, the election result and the Australian political situation.

They again discussed the possibility of Charles becoming Governor-General and Kerr was as enthusiastic as ever. ‘I said that, as far as I was concerned, the position remained the same and that when and if an opportunity developed for him to consider the possibility of becoming Governor-General, I would, if I were still there, move aside as we had previously discussed,’ Kerr wrote.15 This was significant because the new Prime Minister, Malcolm Fraser, was favourably disposed to Charles’ appointment.

Charles becoming Governor-General remained a live project for Kerr through 1976. He pursued the issue with both Fraser and the Palace. But, in the end, the Palace was unpersuaded.

Two letters from Charteris to Kerr on 3 August and 5 August 1976 terminated any proposal for Charles to succeed Kerr. In the first letter, Charteris said: ‘I think the point we must all bear in mind is that I do not believe the Queen would look with favour on Prince Charles becoming Governor-General of Australia until such time as he has a settled married life.’ Charteris said the prospect ‘must remain in the unforeseeable future’.16 In the second letter, Charteris said: ‘It would be very difficult for Prince Charles to become Governor-General until the constitutional questions are solved.’17 That is, the dismissal legacy was too hot.

However, the idea was not dead. Kerr and Charles continued the dialogue. Checketts wrote to Kerr on 25 October 1976 saying the Prince’s interest in becoming Governor-General remained ‘unaltered’.18

After the dismissal, Charles was a strong supporter of the Governor-General. Kerr recalled that in January 1976 they discussed the ‘current difficulties’ he was facing in Australia.19 In a different note, written on 20 April 1976, Kerr listed the people arguing he should remain as Governor-General rather than resign. They were: the Palace, Fraser, government MPs, Sir Robert Menzies, Sir Anthony Mason, Sir Garfield Barwick and, significantly, Prince Charles. This section of the note referring to Charles was redacted until September 2020.20

On 27 March 1976, while captaining the HMS Bronington at sea, Charles handwrote a supportive letter to Kerr. This letter is referred to in Kerr’s notes and the full letter has been released to the authors for this book. Charles began saying he had read in The Times a report of demonstrations against Kerr at the Australian National University. Charles said that ‘I wanted to write and say how much I sympathize with you.’ He encouraged Kerr not to worry ‘too much about these sorts of demonstrations and stupidities’ and recounted some of the demonstrations he had faced in both Australia and the United Kingdom. He told Kerr not to get ‘depressed’ or ‘dejected’.21

I can imagine that you must come in for all sorts of misinformed criticism and prejudice since I saw you in January and I wanted you to know that I, at any rate, appreciate what you do and admire enormously the way you have performed (and continue to perform) your many and varied duties.22

Charles then addressed the dismissal.

Please don’t lose heart. What you did last year was right and the courageous thing to do—and most Australians seemed to endorse your decision when it came to the point.23

Kerr cherished this letter from the future king. He replied by hand and had several talks with Charles after receiving the letter.

The letter makes clear Prince Charles supported Kerr’s dismissal of the Whitlam Government. Charles went where the Queen never went. This is a direct statement of support for Whitlam’s dismissal by a member of the royal family. It is a personal letter and Charles is not writing with the authority of the Queen. But this was an unwise letter from the heir to the throne. Charles allowed his personal sympathy for Kerr to override the need for prudence from the Prince of Wales on the Whitlam dismissal. This revelation has the potential to damage his future as King of Australia given the partisan nature of Kerr’s intervention.
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The Republic

On 18 September 1993, Paul Keating, as a re-elected Prime Minister, saw the Queen at Balmoral in the Victoria and Albert Room and gave her a historic message—that it was time for Australia to separate from the monarchy and become a republic. As Keating wrote in his note of this audience, the Queen listened with grace and acceptance. ‘I will, of course, take the advice of Australian ministers and respect the wishes of the Australian people,’ she said. And Keating replied: ‘We would expect no less of you and ask no more.’1

Keating made an important promise to the Queen at this meeting. He told the Queen the Australian people appreciated her efforts down the years. He said ‘that it was not my wish nor the government’s to involve her in any way in the current debate—in a way that would be detrimental to her personally or to her position as Queen of Great Britain’. This was not an idle remark—it went to Keating’s view of how Australia needed to conduct itself in the transition to a republic.

He expanded on his thinking: ‘I said I would do all that was possible to conduct the debate along lines that removed her from the fray and that the government would be considering proposals for a constitutional change that could be agreed by the major parties.’ Reflecting on the delicacy of foreshadowing this historical parting, Keating wrote: ‘In the poignancy of this moment the Queen sat with her dignity and the long history of her family and I with the aspirations and live mandate of a people.’2

The Queen’s private secretary at the time of the Balmoral conversation was Sir Robert Fellowes. He said the Queen felt no ‘disapproval’ about Keating’s support for a republic. ‘The Queen and Prince Philip’s view has always been that it is the business of the people in the realm to decide whether they will or will not wish to continue with the monarchical link,’ Fellowes said in interview with Troy Bramston in 2016.3

Pivotal to Keating’s position was his belief that the republican issue was not primarily about the Queen. It was about Australia—its future, its aspirations and its maturity. Keating was an Australian patriot. But he understood the campaign for the republic would fail if it became a campaign against the Queen. That would divide and alienate. It would repel the middle ground of Coalition voters who respected the Queen but might be prepared to sever links and move forward.

Republicans had to take a decision—either they made criticism of the Queen part of their campaign, saying she had not served Australia well, or they said the argument for the republic existed in its own right, separate from the way the Queen had discharged her obligations to Australia over the decades.

‘There was no case for the Queen or her family to have been part of the debate,’ Keating said about the republic when interviewed for this book in August 2020. ‘The notion that Australia had to make choices and make its own way was the substance behind any move to a republic. It’s a debate we should not have in the negative, that is, to remove the Queen of Great Britain. It should be an affirmative debate about having an Australian person as our own head of state.’4

Keating’s approach is based on wisdom and prudence—despite the defeated republic referendum in 1999, put by John Howard as Prime Minister to fulfil an election promise but opposed by him as a constitutional monarchist. The campaign demonstrated the fundamental issue was no longer the Queen. The issue was the nature of an Australian republic. Yet this obvious lesson runs the risk of being forgotten.

The referendum was defeated, winning only 45.1 per cent of the national vote and failing to carry a single state. Republicans could not agree on the republic they wanted. There was a daunting problem—the ‘No’ vote commanded a majority based upon an alliance of monarchists along with republicans who opposed the model on offer. The 1999 model was similar to that proposed by Keating—it kept the Westminster system by opposing a popularly elected president thereby retaining the primacy of the Prime Minister and restricting the president to a strict non-executive role along the lines of the Governor-General. Yet this model never won majority support. It was attacked and opposed by those republicans who wanted a directly elected president, even though that would vest a president with a popular mandate not enjoyed by the Prime Minister.

The real point, therefore, is that the challenge for the republic lies not in the separation from the monarchy but finding agreement on the desired republic. Criticism of the Queen or royal family couldn’t deliver the republic in 1999 and won’t deliver victory in the future. The tragedy is that the Australian Republic Movement seems unable to draw the right conclusions from the 1999 defeat. Anyone in 2020 who thinks attacking the Queen, the Palace and the British government for their alleged improper intervention in Whitlam’s 1975 dismissal is the future road to the republic is deluded.

After Keating’s audience with the Queen it was decided at the Palace that Prince Charles should visit Australia with a message. He came in early 1994 and welcomed the republican debate as a sign of Australian maturity and as ‘a perfectly sensible thing to do in the light of changing circumstances,’ he told Paul Kelly in an interview. He said the decision was one for Australians alone. Charles said: ‘The point I would like to get across is that we don’t own this country, we’re not making money out of it or anything like that. We are merely doing what we consider to be, as a family, our duty here by Australians.’ He complained about sections of the Australian media depicting the relationship between Australia and the monarchy ‘as if somehow we owned the place and that to be denied the chance to be sovereign of Australia is something terribly awful’. Charles said he had the ‘greatest possible affection’ for Australia, would keep visiting after any transition and would ‘find out a damn sight more about Australia because I’d be able to do it in a private way’.5

Charles confirmed his central message on the republic had been discussed and cleared in advance with the Palace. His purpose, he said, was to reinforce what the Queen had said earlier to Keating—the monarchy would honour any decision by the Australian people. It had no claim on Australia and had no wish to be involved in the campaign. In short, monarchists in this country would not have the Queen’s endorsement of the status quo in the referendum campaign.

Reflecting on the referendum, Howard argued that respect for the Queen had been a factor in the result. He said the Queen ‘as an individual’ enjoyed ‘enormous respect’ among Australians and there was ‘considerable affection’ for her. ‘There is a real sense that she has done her duty in a conscientious fashion over many decades,’ Howard said.6

While Howard and Keating were divided on the republic, they agreed on attitudes towards the Queen. Keating wanted to keep the Queen out of the politics of the republic while Howard saw her as a distinct asset for his side. The idea that the Queen’s alleged improper behaviour in 1975 was an argument for the republic never crossed their minds.

The 1975 crisis was about three constitutional issues. The first was the Senate’s power to block supply to a government. The second was the reserve powers of the Crown going to dismissal. And the third was the constitutional monarchy, the formal link between Australia and Britain. In the years immediately after 1975, the focus of the Labor Party was on removing the supply power of the Senate and confronting the reserve powers, with codification often mentioned as the best solution. But neither option was ever politically feasible.

The upshot is that Labor settled on the quest for a republic as its response to 1975. It is a singular reality that when Keating proposed his referendum model, the Senate’s financial powers remained in place and the reserve powers of the Crown were accepted and were transferred to the new office of the president. The republic, therefore, would achieve full independence in the sense that an Australian would become head of state, but the two critical powers that triggered the 1975 crisis stayed in existence.

There was, however, a fundamental change in the situation. A president would essentially have job security and could only be removed, in effect, with both major parties agreeing in the parliament. The republic would render redundant Kerr’s argument that he had to dismiss Whitlam by ambush because he feared being removed by the Prime Minister and, as a consequence, that he acted to protect the monarchy. Ultimately, there is no place for this argument in Australia—it should never be tolerated again, whether Australia is a constitutional monarchy or a republic.

During the 1999 referendum debate, Howard, as Prime Minister, advanced a new argument on behalf of the conservative side—he declared the Governor-General to be ‘effectively our head of state’ thereby arguing that the ‘independence’ sought by republicans had already been achieved. The purpose was to drain energy and momentum from the republican push. If Australia was independent under the crown, then why worry about the republic? The appeal of this proposition was underestimated by republicans. The problem for conservatives, however, is the Constitution—the Constitution makes clear that the Queen (or king) is our head of state and, ultimately, there is no escape from that reality.

But at another level there was an agreement between Howard and Keating: they both pledged to retain the Westminster system—Howard in the constitutional monarchy and Keating in the republic. This was a little noticed but decisive feature of the 1999 referendum and the ongoing debate about the republic.

It is hardly a surprise that Howard and Keating, as strong Prime Ministers, wanted to ensure the executive authority of the Prime Minister was not undermined. Neither wanted to see a new constitutional office—a presidency—being established that might check or weaken the office of Prime Minister. Howard’s nightmare was a presidency where both the Prime Minister and president would claim a popular mandate and could be rivals. Keating was equally concerned—his vision was a president elected by the parliament, not the people, to a non-executive office, operating along similar lines to the Governor-General.

In this sense the performance of Sir John Kerr in 1975 was a warning. Kerr showed the immense power residing in the office and its potential use by a confident and assertive Australian as Governor-General. This concern might only intensify with a presidency. If the president was elected by the people, as opposed to the Prime Minister who was elected by the party room, the risk would be a president with a more powerful mandate.

It is not an exaggeration to say the 1999 referendum was defeated more by popular sovereignty than constitutional monarchy. The ‘direct elect’ republicans preferred the Queen to the republic on offer because they felt it merely upheld the existing system. In this sense the deeper chasm was between mainstream constitutionalism (for monarchy or republic) and the demand for a popular president in touch with the people’s will and offering a fundamental change in the system of parliamentary government. There is little evidence the republican movement knows how to grapple with this dilemma.

The events of 1975 raised more questions about the Governor-General than the Queen. In a sense, Kerr did protect the monarchy at the price of creating irreconcilable divisions over his own behaviour and making early retirement inevitable. The Buckingham Palace letters affirm what Whitlam and Fraser both knew—the Queen played no role in the dismissal. It was the Governor-General’s work, and the resulting controversy was about the Governor-General.

The 1975 crisis reminds us that Governors-General and presidents bring their own character to the office. Personal qualities are critical—ambition, empathy and judgement. It is the personal quality that is so essential to making a successful Governor-General or president. Constitutions cannot guarantee against human nature, but devising an effective republican constitution is the single most important task in the transition to a republic.

The risk is that the Australian Republic Movement and the Labor Party have got diverted by embracing a revisionist history of the dismissal. After the Buckingham Palace letters were released, Shadow Attorney-General Mark Dreyfus and Shadow Assistant Minister for the Republic Matt Thistlethwaite released a joint statement saying: ‘What these letters reveal is that our unelected head of state, on the other side of the world, was advising the Governor-General on how to remove our elected Prime Minister—and never once thought to tell the elected Prime Minister what was being planned.’7 In an online forum in August 2020, Thistlethwaite said that Kerr was ‘seeking an assurance’ from Buckingham Palace that his planned dismissal ‘would be ok’ and he received that assurance from Charteris.8

These statements are false. They are not substantiated by the letters. Kerr never told the Palace he had decided to dismiss Whitlam. The Palace never advised Kerr on how to conduct any such dismissal and never gave him an assurance to proceed with a dismissal. Labor has adopted a conspiracy theory to explain the dismissal—something that Whitlam, Bob Hawke and Keating never entertained. Indeed, Charteris was doing the opposite—he was urging caution on the Governor-General. Labor’s claims are based upon Charteris’ 4 November 1975 letter. However, as previously explained, that letter advised Kerr that the reserve powers must only be used ‘when there is demonstrably no other course’. And, in this situation, there is always another course: warning the Prime Minister.

Labor’s further claim that the Palace should have informed Whitlam of its correspondence with Kerr would have been a direct intervention in the crisis designed to undermine the Governor-General, and would have stamped the Queen as a partisan player. In this sense Labor, forty-five years later, remains wedded to its post-dismissal instinct that the Palace should have got involved on Whitlam’s side.

The Labor statement said of the letters: ‘They confirm our Governor-General is not our head of state, but an assistant appointed by the British Crown to oversee our affairs and report back.’9 This statement is absurd. It substitutes propaganda for facts. It ignores the reality of the Constitution and is an insult to people who have served in that office. As Labor knows, the choice of Governor-General and any removal of the Governor-General is the decision of the Prime Minister. The Palace merely acts on that advice. The Governor-General is not an ‘assistant’ to the Queen in a constitutional or practical sense.

Labor leader Anthony Albanese said the ‘exchange of letters’ between Kerr and Charteris showed that Australians were still learning about the dismissal. ‘It is beyond doubt the exchange gave Kerr the comfort he required to take the extraordinary decision to dismiss Whitlam,’ he said in a statement provided for this book. ‘At no stage did the Palace ever advise the Australian Prime Minister that it was in discussion with the Governor-General about the fate of the Government.’10

As argued in this book, it misconstrues the crisis to think that Kerr needed the ‘comfort’ of the Palace in order to dismiss Whitlam. He told the Palace nothing of his elaborate dismissal plan for 11 November 1975. There was, moreover, no reason for the Palace to advise Whitlam on the range of options Kerr canvassed in his letters—stressing all the time Kerr had not decided what action he might take. These options were being canvassed in the public debate as well as in his private discussions with Whitlam and Fraser. Any such move by the Palace would have been an extraordinary and partisan intervention in the crisis. It would have severed any trust in the relationship between the Palace and the Governor-General. It would have triggered a new crisis with uproar from the Opposition about the Palace’s intervention which could not have occurred without the Queen’s consent, thereby compromising the Queen herself. Whitlam’s reaction defies any prediction—he might have done nothing or he might have advised the Queen to recall Kerr. The bottom line is that Labor, today, believes the Palace should have intervened in the crisis—a breach of the very principle it aspires to uphold.

After the letters were released, the chair of the Australian Republic Movement, Peter FitzSimons, said he was ‘gobsmacked’. He said the letters ‘bring to life once more the horror of what happened’. The issue was not ‘whether you liked the Queen personally’ but having ‘democratically elected Australian leaders reporting in to unelected English people’.11

In 2017, three years before the release of the letters, FitzSimons said: ‘If he [Kerr] acted with input of either or both of an unelected sovereign and her unelected officials, then it was the exemplar of an outrageous intervention by foreigners in Australian affairs, which demonstrates exactly why we need to be a republic!’ He endorsed Jenny Hocking, saying ‘Kerr did not act alone’, and her argument that Kerr got ‘the Royal green light’ for the dismissal.12

The national director of the Australian Republic Movement, Sandy Biar, attacked the statement from Buckingham Palace reiterating they had no role to play in the dismissal.13 Biar said: ‘Buckingham Palace’s attempt to rewrite history and denial of its role in the dismissal of a democratically elected Australian government is simply unbelievable. Does Buckingham Place really take Australians for idiots?’ Biar said the Palace showed ‘disregard for the Australian people and our democratic way of life’. He said ‘without the explicit assurances of the Palace Sir John Kerr might not have acted’ and to assert that the royal household played no part ‘is to mislead the Australian public’.

This statement reveals the extent to which the Australian Republic Movement has embraced a post-truth history. Ignoring the evidence, and the documents, it seems to have incorporated as an article of faith for the republic movement that the Queen was a participant and player in Whitlam’s sacking and, along with her Palace officials, has engaged in a systemic cover-up of her role and a misleading of the Australian people. Rather than assess the Buckingham Palace letters at face value, it prefers the idea of history as propaganda.

Stirring up hostility towards the Crown is the oldest republican sentiment. It always has an audience in Australia, but it will never suffice. There are three problems. First, the attack on the Queen and the Palace by the two most important institutions backing the republic—the Labor Party and the Australian Republic Movement—is false on the historical facts.

Second, this argument is unpersuasive. It fails to discredit the Queen and has virtually no prospect of undermining the respect for her diligence and integrity. Branding her, in effect, as a liar over 1975 will hardly advance the cause.

Third, the focus on the Queen and Palace is a distraction from the real challenge facing the republican movement, which is how to devise a workable republican model acceptable to the people at a referendum. Republicans outnumber monarchists in Australia but their support is shallow and riddled with internal contradictions.

Keating, in an interview for this book, has repudiated claims the Queen authorised or supported the dismissal, or was advising the Governor-General on how to conduct the dismissal. Keating said: ‘I think it is a mistake by the republican movement to suggest, in some way, we should move to become a republic because the Queen was trying to use an old power through the catspaw of the Governor-General. I don’t believe the Queen ever thought this or was culpable about this or was culpable in 1975.’14

This is a different assessment of the Queen’s involvement in the dismissal than that adopted by the Labor Party after the release of the Palace letters. Keating’s view is supported by other former Labor leaders—Bill Hayden, Kim Beazley, Simon Crean and Bill Shorten—who were interviewed for this book.

Hayden said: ‘The Palace was keeping well away from the blue that was going on out here. They did not want to be seen as settling down on one side or the other. If the Palace decided to intervene on behalf of one party to a dispute like that in 1975, it would mean that the Palace was taking over the proper democratic responsibilities of the government of the country.’15

Beazley said: ‘I don’t think there is a smoking gun there … there’s not a jot or a tittle to indicate that the Queen approved of it. My focus is not on her or the Palace, my focus is on him and how inappropriately he was using his relationship with the Palace to constantly justify himself to himself.’16

Crean said: ‘I don’t believe the Queen would have approved the actions that he took because she always has to accept the advice of the government of the day … So I don’t think she can be implicated in the dismissal and I’ve got a pretty strong view that if they had have sought her advice, she would have said no.’17

Shorten said the tone of the Kerr–Charteris letters was ‘unwise’ but they did not implicate the Palace in the dismissal. ‘I don’t think you can conclusively say that the Queen knew—no,’ he said. ‘The letters do not explicitly confirm that the Palace knew about the decisions of November 11.’ Shorten added: ‘Kerr was keen to be part of the story rather than to be a reporter of the story … so I think he crossed a line there.’18

Crean and Shorten do not believe that blaming the Queen for the dismissal or hostility to the monarchy is the way to advance a republic. Crean said bipartisanship was essential. ‘It needs leadership to pursue it, and that we haven’t got at the moment, but it then requires a proper dialogue and a proper engagement around the issues.’19 Shorten said the focus must be on an Australian head of state: ‘I’m not going to bag the Queen—she’s a highly successful figure of stability in a changing world.’20 The point is that a republic will not be achieved by implicating the Queen in the 1975 crisis.

John Howard saw no evidence of any Palace ‘interference’ in the dismissal. He said in a statement for this book: ‘Not surprisingly, the Buckingham Palace letters confirm the Queen had no role in the dismissal, as her private secretary told the Speaker of the House of Representatives these matters were placed firmly in the hands of the Governor-General by the Constitution.’21

Reflecting on the 1999 referendum decision, Howard warned how difficult the task is for republicans. He said: ‘Remember that the “Yes” case had on its side the whole of the Labor Party, most of the Australian Democrats, 30–40 per cent of the Liberal Party, every premier with the exception of Richard Court, and you know, putting it mildly, 95 per cent of the Canberra Press Gallery and the editorial support of all newspapers except the West Australian and the Weekend Financial Review.’22

Yet it still lost.

In order to prevail, the republic must be an argument about the future, not the past. It must argue for full Australian independence in order to give complete expression to patriotic sentiment and our national identity. The most effective expression of this came from Noel Pearson, who talked about Australian identity in three unifying dimensions: the Indigenous heritage, the British legacy and the multicultural project. The republic must advance as a unifying idea that respects, not denigrates, Australia’s past, and presents the republic as a natural step in our evolution.

In his September 1993 note after seeing the Queen at Balmoral, Keating recalled her saying that her family had always tried to do its duty to Australia. He wrote: ‘It really struck me, by her references to her family, how tenuous the hereditary nature of the position was. There was no allusion to a divine right or position of political superiority, any inherent political right … I think in some way, the Queen felt relieved by the nature and course of the conversation. She had faced up to it and while her Prime Minister might be a republican he was not there to score off her.’ At the conclusion, Keating said, ‘the Queen then offered me a whisky—which we were both glad of’.23

In his foreword to this book, Keating drew the link between the Queen’s attitude in the 1975 crisis and her attitude to his advice in 1993 that Australia would be a republic. He said the notion that she ‘had to engage herself with her then Governor-General in that government’s termination is given the lie by her willingness to terminate herself as monarch and Queen of Australia in her conversation with me’.

In truth, the 1975 drama is passing into history. It exposed the flaws in our constitutional system and constitutes an argument for change. But the case for the republic transcends the events of 1975. Trying to build a revisionist story on the Whitlam Government’s dismissal is an insult to its memory and a fatal mistake in advancing the republic.
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The Modern Governor-General

The Sir John Kerr legacy as Governor-General has been substantially repudiated by his successors a generation later. The letters reveal that Kerr reported to Buckingham Palace at length on Australian affairs, that he felt obliged to win the confidence of the Queen and that his style was to ingratiate himself with the Palace. Interviews with the nation’s two most recently retired Governors-General—Dame Quentin Bryce and Sir Peter Cosgrove—reveal that the Kerr method is obsolete and belongs to history.

But the most substantial repudiation of Kerr’s legacy is his exercise of the reserve powers by dismissing the Prime Minister without warning. His two immediate successors, Sir Zelman Cowen and Sir Ninian Stephen, knew their principal task was to rehabilitate the office and unify the country in support of the office. This was a project conducted in Cowen’s mission to ‘bring a touch of healing’ to the role of Governor-General after the dismissal.1 It was advanced by Stephen who said the task of the Governor-General was ‘to represent the Australian nation to the people of Australia’.2

There has been a near unanimous view among Kerr’s successors that the office was damaged by his intervention and preoccupation with the reserve powers. Interviewed for this book, the first woman to hold the office, Bryce, said:

Forty-five years on, the momentous political events of 1975 remain so in my mind. Like so many Australians, they are imprinted in my memory and life experience. It’s undeniable that their legacy infused every Governor-Generalship in their wake.

I understood the gravity of my constitutional responsibilities and the limits within which I was to exercise those. It is not for the Governor-General to be arbiter of events, the umpire of a political impasse. She or he must allow time and distance for our political and parliamentary processes to do their job.

It has never been clear to me why Sir John Kerr took the steps he did when there was a recognised and conventional solution available.3

Interviewed for this book, Cosgrove made it clear that he had a different outlook to Kerr. The principle that governed Cosgrove’s approach to the Queen was to maintain cordial relations and ensure Australian politics was never discussed. ‘I stayed in touch with the Palace but I was not reporting to or accountable to the Palace in any way,’ he said.4 Cosgrove’s focus was the Prime Minister, not the Queen. He wrote very infrequently to the Palace, while he had regular meetings with the Prime Minister. Cosgrove assumed the Palace had its own sources of information about Australian affairs. There was no effort to replicate the huge correspondence Kerr entertained.

Former Governor-General Bill Hayden, interviewed for this book, made a distinct but veiled criticism of Kerr’s intervention. He said: ‘There is a very interesting quote from Charteris where he said Kerr had raised the possibility he might get sacked by the Prime Minister. Gough said something publicly like that. Charteris wrote back and said the Queen would be very unhappy about that being put to her. Charteris also confirms there is a reserve power but only for it to be used cautiously.’5

Kim Beazley, the governor of Western Australia, made a series of direct and indirect criticisms of Kerr when interviewed for this book. He said if there was a crisis of the nature of 1975, he would not discuss it with the Palace. ‘If I needed consultation beyond my own judgement, I would talk to the Solicitor-General and that I think is what any governor or Governor-General should do,’ he said. In that situation, he would not ‘contemplate approaching the Queen or the Palace about it—ever’.6 But Beazley’s strongest critique of Kerr concerned his fear of recall. ‘Fear of being sacked should never be a motivation for your activities,’ he said. ‘If you think you have to go down a particular course and if the advice produces a call for you to be sacked, so be it. You just live with it, you are not going to go to jail, you are not going to be hung, you just disappear out the door and go back to your old house.’7

Kerr’s predecessor, Sir Paul Hasluck, became a private but strong critic of Kerr’s management of the 1975 crisis. Hasluck’s essential critique was that the problem resided in the lack of trust and confidence between Whitlam and Kerr. Whitlam enjoyed regular and frank discussions with Hasluck on a range of policy, political and administrative matters. Hasluck told Charteris that if this same trust had existed ‘there would have never been a crisis’.8 Hasluck said in an oral history interview for the National Library of Australia that if he had been Governor-General, ‘at a much earlier stage there would have been discussions between Whitlam and myself, and some indications to Whitlam that certain matters needed reconsideration’. Hasluck said he was ‘confident’ that if he had remained in the vice-regal role ‘there would not have been the crisis’. The significance is obvious: ‘If I had stayed, only for two years, probably the history of Australian politics would be quite different,’ Hasluck said.9

More recent Governors-General have had relations with the Palace distinctly different to that of Kerr. The unifying theme of Kerr’s successors is that each sought to evolve the office governed by the principle of greater Australian independence. From Bryce to Cosgrove and David Hurley, with their different styles, there was a unifying purpose to their role. As Bryce said:

I wanted to reflect and acknowledge the depth, breadth and diversity of contemporary Australia: our values and aspirations, our Indigenous heritage and proud multiculturalism, our geography, our talent and accomplishment, our work and work ethic, our community service, our generosity and humility, intellect, creativity and spirit.

I also wanted to ensure that the Office itself—in its thinking, operations, symbols, messages, and public outreach—adapted and evolved in a way that was meaningful to all Australians, that was alert and responsive to their mood and sentiment, that made people feel included, respected and understood, while respecting the origins and traditions of the Office.

I was always mindful of where my term was situated in the history of the role, of the evolution of Australia across my own lifetime. I was the first woman in the role, and during my time, we had our first female prime minister. These were signals of a maturing nation. I had to be thinking about, preparing for a time—whenever that was to be—when Australians showed a readiness to see their nation mature to a republic.10

Cosgrove said the Palace respected Australia’s independence and maturity as a nation and this principle governed his dialogue with the Queen. ‘In my time as Governor-General, Australian sovereignty was always upheld,’ he said. Cosgrove enjoyed his several conversations with the Queen—while they canvassed many issues relating to Australia, there was one subject that was never discussed: Australian politics.11

Recent Governors-General and governors have not felt the need to write extensively to the Palace—Bryce, Cosgrove and Beazley being three examples.

Bryce said: ‘Beyond necessary formalities, I did not see it as my role to write regular despatches to the Palace, which I understood had been a feature of the Office for many decades. In my view, it was not for me as Governor-General to provide my own observations and analysis of events and issues. We have a Prime Minister, as the leader of the elected Government, to do that, should they choose.’12

Beazley said he rarely writes to the Palace and certainly not about day-to-day political issues. He said Kerr’s correspondence was unnecessary and sought to compromise the Queen. ‘He’s there as the Queen’s representative and one thing we are obligated to do, aside from the relationship that we have with the administration of the Australian people, is to prevent her name from being sullied or drawn into controversy,’ he said. ‘I cannot see in that correspondence a second’s regard for her situation.’13

Cosgrove, Bryce, Beazley and Hayden said the Queen and the Palace had a strict policy of non-interference in Australian affairs. In this sense, they confirmed a generation later the messages that Charteris and the Queen were giving Kerr in 1975. The principle of Palace non-interference is decades old.

‘The Palace was completely proper,’ Cosgrove said. ‘During my time as Governor-General it never sought in any way to interfere with or become involved with Australian parliamentary or political affairs.’14

‘Communications between the Palace and the gubernatorial officers are minimal,’ Beazley said. ‘There’s no requirement for consultation. I approach them on occasions but it’s really what you would almost describe as constituent business, it’s not political business. If for some reason or other trouble broke out here I would not under any circumstances consult the Palace.’15

Asked if he thought the Queen had always done the right thing by Australia, Hayden said: ‘Yes, I do. I can’t think of any case where she didn’t.’ He could not identify any example where the Palace improperly intervened in Australian politics, including 1975: ‘If ever she intervened, all hell would break out. What’s the Queen trying to do circumventing domestic government? The Liberals would be as tough as the Labor Party in attacking her.’16

‘All matters between the Office of the Official Secretary and the Palace were conducted with courtesy and professionalism,’ Bryce said. ‘There was never any attempt by the Palace during my term as Governor-General—or indeed during my term as Queensland Governor—to provide me with political or legal advice, or to influence or interfere with any of my decisions or actions … Her Majesty was in my experience an impeccable constitutional sovereign.’17

Kerr established for his successors a pattern of behaviour most would not follow. There was wide recognition the office had been damaged and its impartiality needed to be restored. But his successors agreed that the principle governing the Palace was noninterference in Australian affairs.


Epilogue

The truth of the Palace letters is that they confirm there was no conspiracy involving Buckingham Palace in the dismissal of Gough Whitlam. Neither the Queen nor the Palace authorised the dismissal or advised Kerr how to conduct the dismissal. There was no ‘royal green light’ from the Palace.

Indeed, the only firm advice given by Sir Martin Charteris, the Queen’s private secretary, was that the Governor-General should only exercise the reserve powers when there was ‘demonstrably no other course’. In reality, there was always another course—warning Whitlam, the conventional response of the sovereign.

The letters show that Kerr never told the Palace he had decided to dismiss Whitlam. He never informed the Palace of any of the critical aspects of the dismissal: getting advice from the Chief Justice, being counselled by High Court judge Anthony Mason, denying Whitlam any meaningful opportunity to go to the election as Prime Minister and commissioning Fraser as caretaker Prime Minister to advise a double dissolution election. Every critical step in Kerr’s dismissal plan was kept from the Palace.

The letters, however, show the style of the Palace in its role as hostage to the Governor-General. Charteris is neither Kerr’s legal nor political adviser. The Palace must deal with the Governor-General the Australian Prime Minister selects. Praise, flattery and charm are the techniques of influence used by Charteris as the Queen’s private secretary writing a generation and a half ago. His style is jarring in 2020, a throwback to a different age. Charteris is deferential, chummy, occasionally indiscreet and on the rare occasion offers firm guidance. He dealt with an Australian Governor-General who loved this style and was indulged too much. This indulgence became excessive after the dismissal when Charteris realised the personal trauma and political pressure that Kerr faced and sought to offer sustenance and reassurance in a way that was understandable but ill-advised.

The manner of Kerr’s dismissal of Whitlam was improper and unwise. It was the wrong solution to the crisis, but it was not wrong for Kerr to conceal his plans from the Palace. Given he had decided to dismiss Whitlam, keeping the Palace in the dark and protecting the Queen was the correct decision. The significance of the release of the letters is that they now confirm—from both the Palace and the Governor-General—that the Queen was not informed of the dismissal in advance. The letters also confirm the Queen and the Palace did not advise Kerr on how to dismiss Whitlam.

The conventional critique of Kerr is that he should have followed the orthodoxy and warned Whitlam of the need to provide credible advice to resolve the deadlock over supply. This is a persuasive case. It is the course Charteris recommended to Kerr in his letter of 4 November 1975. The essential point is that the reserve powers are more effective when they are not exercised but used by a wise sovereign or Governor-General to procure a political solution.

If Kerr had indicated to Whitlam that by 11 November a general election was needed, Whitlam would have been warned. In that situation, Kerr would have flagged that if Whitlam did not give this advice, he would have to find somebody who would. This is the ‘warning’ principle outlined by Walter Bagehot, governing the Crown’s behaviour. There is one certainty in this situation: Whitlam would not have sat still and been dismissed. Sir Paul Hasluck was correct in arguing that from the onset of the crisis, the Governor-General and the Prime Minister should have spoken honestly to each other. But that never happened.

Warning would have been a far superior resolution to the crisis than dismissal. There would have been no deception, no ambush and no division in the country over the Governor-General’s behaviour. The warning from the Governor-General would have come only after Whitlam had had several weeks to try to procure the Coalition’s retreat. Whitlam had every right to embrace the ‘tough it out’ strategy, but this had a fixed time limit set by the expiry of supply.

One of the forgotten aspects of the crisis is the Fraser compromise agreed upon by the Opposition parties and put to Kerr on 3 November. Fraser said the Opposition would pass supply immediately if Whitlam agreed to a general election before mid- 1976—in effect a May or June election. This meant an immediate solution to the crisis, the passage of the budget, Whitlam remaining in office and Fraser securing an election six months down the track. If there had been a rational approach to compromise, this could have been accepted. But Whitlam rejected it because he had the more ambitious goal of breaking the Senate’s power over supply.

In his notes, Kerr said he had to ‘act by stealth’ in his dismissal of Whitlam.1 He admitted he concealed his thinking and his intentions from the Prime Minister. This is an untenable way for a Governor-General to behave. Kerr’s excuse was his fear of recall and that Whitlam in seeking to remove the Governor-General would involve the Queen in the crisis. The problem with Kerr’s decision is the damage done in dismissing Whitlam by ambush was always going to exceed the damage done in the event that Whitlam tried to remove Kerr. By enshrining recall as the principal motive that drove the dismissal by ambush, Kerr raised doubts about his own integrity: was he protecting the Queen or protecting himself, or both?

Kerr approached the crisis as a judge. But a judge arbitrates between equal parties, like a sporting umpire. Kerr said a decade after the dismissal: ‘I was the umpire in the roughest political match in Australian history and understandably, if inexcusably, the losing side cried “shoot the umpire”.’2 But the Governor-General is neither a judge nor an umpire. He is part of the executive government and, by constitutional practice, acts on the advice of the Prime Minister. Even when exercising the reserve powers, his responsibility to counsel and warn the Prime Minister comes into play. But Kerr’s description of himself as an umpire, making winning and losing decisions, misconceives his responsibility to the Prime Minister and his constitutional role in a crisis.

Kerr’s project of dismissal was a risky enterprise. A feature of the crisis is that the Governor-General was extraordinarily lucky in the implementation of his dismissal strategy on the afternoon of 11 November. The entire enterprise depended upon caretaker Prime Minister Malcolm Fraser obtaining supply in the Senate, one of the conditions of his commission. If the deposed Whitlam Government had prepared a contingency plan it is highly likely that Kerr could have been thwarted and Fraser stranded in the afternoon with a no-confidence motion passed against him in the House and a failure to secure supply in the Senate.

Whitlam went meekly to his political death. He went to The Lodge after the dismissal, not Parliament House. He did not inform Labor’s Senate leadership the government had been dismissed. That meant Labor had no chance to use delaying tactics in the Senate against Fraser’s effort to obtain supply. Whitlam’s entire focus was on the House of Representatives, but it was the Senate that really mattered. Whitlam’s critical mistake was to ignore earlier advice from senior public servants to attach a provision to the supply bills that they must be returned and passed by the House again after Senate approval. In the end, supply was passed on a motion from Labor Senate leader Ken Wriedt at 2.20 p.m. amid confusion in Labor ranks. Wriedt had helped to secure supply for the Fraser Government.

The Palace letters provide fresh information and context on how Whitlam was dismissed and how Kerr manoeuvred with the Palace. They provide a new vantage point from which to understand the crisis. But they do not change the essential elements of the 1975 crisis nor can they tell the full story. The history of the crisis is illuminated by many sources: Kerr’s archival notes; files kept by Whitlam, Fraser and Barwick; interviews with the principals, along with their memoirs; departmental and parliamentary papers; and contemporary media accounts. The letters are also important for what is not said, since Kerr concealed his critical decisions from the Palace.

The totality of evidence confirms that the dismissal was a homegrown project in its prelude, execution and consequences. Its dynamics are located in Canberra, not London. The crisis was driven first by Fraser’s ambition, second by Whitlam’s determination to break the Opposition’s nerve, and, most of all, by Kerr’s deception of the Prime Minister and dismissal by ambush.


Appendix: Selected Palace Letters
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Sir John Kerr, then Chief Justice of NSW, and Gough Whitlam, toast Kerr’s appointment as Governor-General in 1974. Whitlam told the media that Kerr was the finest ever appointee to the vice-regal post. National Archives of Australia
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Malcolm Fraser and Doug Anthony cloaked their ambition in high morality, insisting the Whitlam Government lacked legitimacy and had to be forced from office. News Corp Australia
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Gough Whitlam greets Queen Elizabeth II at the opening of the Sydney Opera House, observed by Governor-General Sir Paul and Lady Hasluck, in 1973. Hasluck thought Sir John Kerr failed his duty to avoid confrontation. National Archives of Australia
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Prince Charles, with Sir John and Lady Kerr behind, in Papua New Guinea in 1975. Charles, who formed a friendship with Kerr, thought the dismissal was ‘right’ and ‘courageous’, sympathised with Kerr, and dreamed of becoming Governor-General. National Archives of Australia
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Queen Elizabeth II and her longtime aide, and private secretary in 1975, Sir Martin Charteris. In the Palace Letters, Charteris is chatty, flattering and occasionally indiscreet. His aim was to protect the Queen and maintain a cordial vice-regal relationship. News Corp Australia
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Sir William Heseltine, assistant private secretary to Queen Elizabeth II in 1975, was the first Buckingham Palace official informed of the dismissal. He revealed that the Queen did not think dismissal was the ‘ideal solution’. If Sir John Kerr had asked for advice, or flagged his intentions, Heseltine said the Palace would have told him to ‘hold off’.

Sir William Heseltine, National Library of Australia
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Sir Garfield Barwick, the Chief Justice of the High Court, had several conversations with Sir John Kerr during the crisis and provided written advice on the exercise of the reserve powers. After the dismissal, Barwick reassured Kerr about his actions and urged him not to resign. National Archives of Australia
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Sir Anthony Mason, a Justice of the High Court, advised Sir John Kerr during the crisis. Bob Hawke said he would never have appointed Mason Chief Justice if he had known of his role. Kerr did not reveal Mason’s role in the Palace Letters but unmasked him from the grave in his archival notes. National Archives of Australia
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Reg Withers, the Opposition Leader in the Senate, was nicknamed ‘the Toe Cutter’. Withers was a shrewd and cunning operator who mastered Senate procedures and masterminded the supply strategy, and enforced it with an iron discipline. News Corp Australia
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Robert (Bob) Ellicott, a Liberal frontbencher, and an old friend of Sir John Kerr, wrote a controversial legal opinion at the outset of the crisis urging the Governor-General to exercise his reserve powers and dismiss the Whitlam Government. News Corp Australia
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John Menadue was head of the Department of Prime Minister and Cabinet in 1975. Menadue said Whitlam would have recalled Sir John Kerr if he knew what he was planning. Menadue believed that Kerr should have resigned as Governor-General in 1976. National Archives of Australia
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Bill Hayden, Treasurer in 1975, warned Gough Whitlam that Sir John Kerr may dismiss the government. Hayden, who later became Governor-General, said Queen Elizabeth II has never interfered in Australian politics and she was not aware of Kerr’s dismissal plans. National Archives of Australia
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Ken Wriedt, the Government Leader in the Senate, did not agree with Gough Whitlam’s ‘tough it out’ strategy. Wriedt was not told about the dismissal for more than an hour and it was his motion, at 2.20 pm, that helped Fraser secure supply on 11 November 1975. National Archives of Australia
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RFX (Rex) Connor, known as ‘the strangler’, was sacked as a minister for misleading Parliament over the ‘loans affair’ in 1975. The Opposition argued that Connor’s actions justified its controversial decision to block supply. News Corp Australia
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Sir David Smith, the Governor-General’s official secretary, announces the dissolution of Parliament on the steps of Parliament House, overshadowed by Gough Whitlam. Smith spoke to Sir Martin Charteris who advised against Sir John Kerr making a statement to the nation during the election campaign. News Corp Australia
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Malcolm Fraser departs for Government House to recommend a dissolution of the Parliament and after having secured supply–fulfilling the terms of his prime ministerial commission. Fraser had been tipped off by Sir John Kerr about his planned dismissal in a 9.55 am phone call earlier that day. National Archives of Australia
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Paul Keating and Gough Whitlam on the steps of Parliament House after the dismissal. Keating thought Whitlam had gone too meekly to his political death and should have put Sir John Kerr under house arrest. Keating sees no evidence that implicates Queen Elizabeth II in the dismissal. Nine/Fairfax
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ACTU and Labor president, Bob Hawke, and former Attorney-General, Kep Enderby, with satirical television interviewer Norman Gunston (Garry McDonald) on the steps of Parliament House after the dismissal. Hawke refused to support a national strike. News Corp Australia
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Sir John Kerr at the 1977 Melbourne Cup straining to be heard above the boos and hisses. Kerr could rarely go anywhere without a hostile demonstration. Buckingham Palace was ‘extremely relieved’ when Kerr finally decided to quit as Governor-General in 1977. News Corp Australia
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Malcolm Fraser and Gough Whitlam, who later became friends, share a stage in 1991. The two political giants from a bygone era never regretted their actions during the constitutional crisis. In the final irony, they both became committed republicans. News Corp Australia
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17 November 1975.

;
ey doa Privain Gastarey.

You will, I am sure, be up to date, both
through your own papers and from the clippings which
have been sent to you by David Smith, with the
developments in the crisis in Australia. My decision
was by far the most difficult I have ever made or
expect to have to make.

November 11 was the last day for action if
an election of any kind was to be held before Christmas.
This was due to practical matters connected with the
Electoral Office. Dacember 13 was the last practical
date for actually holding an election. A half Senate
election without supply (with or without all the States
participating) would have meant a very black Christmas.
The Senate might I suppose have given in, but after
three refusals of Supply and with the then Leader of
the Opposition asserting that it definitely would not
be granted for a half Senate election I felt I had to
act. There is a grey area or twilight zone for personal
discretion about the seriousness of tae situation
warranting a forced dissolution. Many people whose
judgment I trust, including Sir Robert Menzies, agree
that I really had no choice and that it was right to
act. I am sure I had to get the matter to the people.
The historians and academics can argue about it for
years.

My mail is now running quite well. The
opinion polls for the time being are still “pre-dscision”
and will probably indicate further loss of support for
the new Government. I understand that private polls
since the decision show a reverse in this but we must
wait and see.

I probably will not attempt to stay on here
as Governor-Gemeral if Mr Whitlam wins the election,
as he may well do. He has been seeking to keep the issue
f£irmly on the constitutional crisis and made a foolish
unrestrained attack on me on 11 November which did him
much harm. There has been, as I expected, a continuing
attack on me both in militant circles and elsewhere
within the Labor Party for doing what I did. This may
well abate during the next week or 5o and the leaders
Of the Labor Party appear to want to cool things.
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BUCKINGHAM PALACE

Personal and 17th November, 1975.
Confidential

Do oot

Thank you very mich for your letter of 11th
November vhich I, of course, showed %o The Queen as soon
as possible after it arrived.

Her Majesty read your statement with close
attention as she has also_the opinion of Sir Garfield
Barwick, as given in his letfer to you of 10th Nevember.
You may be sure that the confidentiality of Sir Garfield's
lebter and, indced, everything you have yritfen fo ne about
the crisis’for The'queen's inforation,vill be strictly
observed.

It seems to me, as a very interested obseryer,
{hough one not very well vérsed in ihe Augiralian Constitition,
ihatoyour acyion, Dujiressed s i is by the opimion of the.
Chiof Justice, cmot sasily be challenged Troh a constitutional
point of view however mich the politicians will, of course,
Fage.

T have o doubt that Mr. Whitlam will try to make
the constitutional issue the heart and soul of his campaign
tut as an extremely shrewd politician who does not live very
far away from this house said to me on th November "It is
never possible to fight an election on one issue.”

David Snith will have reported to you that Mr. Whitlan
telephoned to me at 4.15 a.n. (our time) on 11th November.

T had been out and had not heard the news which David passed

to Bill Heseltine sometime before. ~Mr. Whitlam prefaced his
pemarks by saying that he vas speiking as a *private oitisen;
he rehearsed yhat had happened, ‘the vithdraval of his Comission,
he passing of Supply aud the Yotes of o confidence in

Mr, Fraser and of confidence in the Member for Werriwa, which
had been passed by the House of Representatives, and said that
Rov Supply bad bee, passed he should be re-comfssioned as
Pring Minister so that he could choose his own iime to call an
election.

He spoke caluly and did not ask me to make any
approach to Tho Queen, or indeed fo do anything ather than
the suggestion that I should speak to you to find out what
188 going on. 1 said T knew you vould be roporting wiat

had hagpened, o The Queen, not realising at that time that
ou had alreddy done so. 'I understand that a letter from

ig is on the way and I shall, of course, consult you through
David Smith before replying 19 it.

1 have, ae T expect you know, copaulted Daid on
how best to reply to Mr. Scholes' letter, I enclose a cont
of my reply to hin. I have sent the lebter itself to Davi
Vith insbructions not to deliver 1t withoui your approvaly
Tf, therefore, there ig anything in my reply which you think
inippropriate, please do not hesitate to say so.
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It is, of course, true that e.n{thi_ng you may
do could indirettly affect the Monarchy in Australia.
This places you in what is, perhaps, an unenviable,
tut is certainly a very honourable position. If jyou
do, as you will, what the constitution dictates, you
cafnot possible’do the Nonarchy any avoidable harm.
The chances are you will do it good.

Just in case you do mot know it I should like
4o quote 1o you Arthur Meighen's splendid phrase about
the Tole of the Crown/Governor-General in the Canadian
Constitution. T hove you will forgive me for moting
& Canadian to an Australian but I think it is good sStuff.

"The sphere of discretion left to a Governor-
General under our constitution and under our
practice is a limited sphere indeed, but it is a
guhoro of diemity and great rosponslyility,

thin the ambit of discretion residing still in
the Crown in land, and residing in the
Governor-General in the Dominions, there is a
rss{gusibility ag great as falls o any estate
of the realm or to an* Houge of Parliament....
Within the sphere of that discretion the plain
duty of the Governor-General is not to weaken
responsible government, not to undernine the
Tights of parliament.; it is to meke sure that
responsible government is maintained, that the
ri?‘-’lts 'of parliament are respecsed, that, the
st11 higher rights of the people are held sacred.
Tt is his duty to make sure that parliament is
not, stifled by government, but that every govern-
ment 10 held Tesponsivle fo parlianent, and every
parlianent held responsible 1o the people.”

Iy g
e

His Excellency the Governor-General
of Australia.
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WINDSOR CASTLE

PERSONAL AND 15th June, 1977.
CONFIDENTIAL

My dase T

By the same ba%hl am send.in§ {ou a formal
rep]ﬁ!x to your letter to The Queen of I0th June in
which you ask to be relieved of your appointment as
Governor-General.

There is ho';ever, so much that cannot be
said in formal letters! I am sure, nonetheless
that you understand how greatly The Queen res'pec{s
the honourable motives which have led you %o your.
decision to resign as Governor-General. She fully
understands that you are doing this to serve the
best interests of Australia and the office you hold.
In the meanwhile we shall, I am glad to say,
be in corres'{ondsnce for some months yet to come.
The Queen will, as always, look forward to your reports,
and I know she will wi, 1o see you again when you
finally relinquish your office.

Her Majesty sends her best wishes to you

Jon o~
Mo

both.

His Excellency the Governor-General
of Australia.





OPS/images/f0001-2.jpg





OPS/images/f0001-1.jpg





OPS/images/f0214-1.jpg
PERSONAL AND CONFIDENTIAL

Government House,
Canberra.  2600.

11 Hovember 1975.

IL}? dean {7‘“‘““ gﬁ:“““y‘

I asked David Smith to ring to let you know
in the Palace that I have taken a decisive step and
terminated the commission of the former Prime Minister,
Mr Whitlam and commissioned Mr Praser as a caretaker
Prime Minister upon certain conditions which will
appear from the attached documents.

Our position in this country is rather
different from yours and so that you will understand
at least the way I look at things I am attaching the
following documents,

(1) A letter which I today handed to the Prime
Minister with its attachment. He had come out
to recommend a Half Senate election at a time
when he did not have any guarentee of supply.
On the contrary, the Senate had three times
refrained from granting supply, the money was
running out and the Prime Minister was seeking
to organise some kind of credit from the banks
for public servants and others.

(2) Before taking the final step, although I had
already made up my mind, I consulted Sir Garfield
Barwick as to my authority and duties in the
present situation. On a confidential basis
because it is not to be disclosed without his
permission except ultimately for historical
purposes, I send you a copy of the letter which
he wrote to me after our discussions.

(3) I attach also a letter which Mr Fraser wrote to
me at my request and upon the basis of which I
commissioned him as Prime Minister. When this
was done supply was immediately passed by the
Senate and today, on the advice of the Prime
Minister, I have dissolved both Houses of
Parliament. It is now for the electors to
decide.

When Mr Whitlam came to see me before he had

said anything about his proposal for a Half Senate election
I told him that I had decided to terminate his commission.
He "I shall have to get in touch with the Palace
immediately”. To this I replied that this would be

useless as he was at that time no longer Prime Minister.

I had already signed the document terminating his commission.
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As to Mr Fraser, he indicated that he regarded
the position as being so serious that the Senate would
go on deferring Supply indefinitely and that his Party
would hold together for this purpose. This wa: ctual
statement in which he merely repeated to me what he was
saying publicly, but I judge that he meant it.

As to the Prime Minister, his position remains
the same though he is obviously in two minds about whether
he will recommend a Half Senate election early or late.

I will not summarise or repeat the various problems
associated with the attitudes of the Premiers and their
Governors to such a Half Senate election. The Prime
Minister does not seem to care whether the Premie
co-operate at this stage or not. In any event
not yet made up his mind.

As to the Treasurgr, he has told me exactly
what the Government proposeél to do to try to carry on
without Supply. In effect the scheme is to issue
certificates of indebtedness to public servants, members
of the defence forces, suppliers of and contractors to
the Government, It is hoped that the banks will accept
these as security for advances of the amount covered by
the certificates taking assignments of the certificates
by way of mortgage. The interest on the advances would
have to be met in due course by the Commonwealth and
this payment would ultimately require legislation.

Discussions were taking place this morning
between Treasury officials and the banks, the outcome
of which at this moment I do not know. The Prime Minister
Js confident that they would co-operal Mr Praser seems
to have considerable doubt about this. In any event the
scheme would be messy as the Government itself admits
and would by no means cover all matters covered by the
Appropriation Bills.

The Attorney-General has explained to me the
reasons why the Government is of the opinion that this
scheme would be legal to the extent that it operated,
that it would not be unconstitutional and would otherwise
be within the law. There is every prospect that it will
be challenged by someone in the High Court and I would
assume that the Chief Justice would do his best to have
an urgent hearing of the matter.

I do not see any point, unless you are
interested, in outlining the complicated legal story
involved in the Government's scheme, certainly not at
the present time, if there is prospect of the matter
being clarified by litigation. Whether it is so clarified
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On Wednesday, Sir Colin Hannah, the Governor
of Queensland, made a most peculiar speech attacking the
Australian Government. I attach a relevant Press
cutting. I have had many telegrams of protest, urging
me to advise The Queen to dismiss the Governor. This
shows how Gilbertian things are out here. Perhaps I
should rather say that there is a heavy clement of Greek
tragedy about it all.

The conversations in Port Moresby to which you
referred in your letter of 2 October did include a
mention of the possibility of The Queen being asked to
*recall" me. This possibly may be remote but there was
some basis for what I said, having regard to something
I had heard.

In yesterday's Melbourne "Herald" there was an
open reference to this which may have resulted from
something said from the Prime Minister's office. I
enclose a copy of the article.

Before our dinner last night, which was in
honour of the Prime Minister of Malaysia, in the presence
of the guest of honour and his wife and Mrs Whitlam and
my wife, the Prime Minister, in what he would claim to
have been a jocular fashion, said a propos of the crisis
- "It could be a question of whether I get to The Queen
first for your recall or you get in first with my
dismissal”. We all laughed.

The Prime Minister and I remain friendly and
our relations are very good. He wants me to be certain
to do exactly what he advises come what may. This is,
of course, understandable.

My wife and I are very disappointed indeed that
we have to stay here and will not be able to enjoy Her
Majesty's hospitality in November.

I have appreciated very much the letters which
you have written to me. I do not know what will happen
or what I shall end up by doing but the countxy is set
on a collision course now of historic proportions. I
shall keep Her Majesty fully informed.

Please assure Her Majesty of my continued loyalty
and humble duty.

Yours sincerely,

JOHN R. KERR

Lieutenant Colonel the Right Honourable
Sir Martin Charteris, K.C.B., K.C.V.0., 0.B.E.,
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Ur Praser on the other hand, though realising,
according to his public statement, that I cannot be
expected to act immediately, takes the view that I have
ample power, before chaos develops too far, to dismiss
the Government and produce an election. He was at my
dinner party last night. I did not directly discuss
the crisis with him, but we did have some conversation.
He is obviously a very worried man but he has crossed
the Rubicon. I judge my relations with him and his
people to be quite satisfactory.

The situation is very serious indeed. As
money runs out many problems will arise and the reaction
of the trade unions has to be considered. There are
threats of protest, strikes and industrial "war®.
Mr Hawke, the President of the Australian Council of
Trade Unions and of the Australian Labor Party has
threatened industrial action, although the Prime Minister
tonight appealed to the trade union movement mot to stage
a general strike. Senator Wriedt who is the new Minister
for Minerals and Energy said after he was sworn in, in
the presence of the Prime Minister, that he did not agree
with the policy of "toughing it out". He thought it
would be better for the Prime Minister to accept the
inevitable, go down to defeat in an election and start
laying the foundation for a retum to power in due course.
He said that he was very worried about what would happen
if step by step we move into chaos. He said he was
concerned that there could be violence in the streets.

Two other Ministers have said rather similar
things to me in a quite voluntary way in an Executive
Council meeting, but nevertheless Caucus met on Wednesday
and gave approval to the Prime Minister's tactics of
strongly resisting the denial of supply and refusing to

recommend a olution of the House Of Representatives
whilst asking in due course for a Half Senate election.
My own role continues to be debated and I

attach some clippings which indicate the way in which
attention is being directed to the duties, powers and
responsibilities of the Governor-General.

Yesterday, the Prime Minister moved a resolution
in the House Of Representatives, a copy of which I attach.
The Leader of the Opposition moved an amendment, the terms
of which I also attach. Copies of the two speeches made
in the House by the two principal figures are included to
give some flavour of the crisis. The Prime Minister has
officially sent me a copy of the resolution as passed by
the House.
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After some doubt and much careful consideration
I have decided to attach a copy of a letter I have
received from Sir Robert Menzies marked "Personal for
himself". I do this on the basis of confidentiality of
the complete kind. I should not like even Sir Robert
to know that I have sent it because I have not had an
opportunity to clear it with him, though I know that he
understands that I report fully and with complete
frankness to The Queen. Doubtless you will hear through
other channels of Sir Robert's views. I send the letter
with due humility, because it may help you in your
assessment of the situation here, and in some embarrassment
about his unduly kind words about myself.

As I have said in my other letters I have
attempted to act in what I believe to be the interest
of the Monarchy and I trust Her Majesty understands my
continued motives of loyalty and humble duty.

Yours sincerely,

JOHN R. KERR

Lieutenant Colonel the Right Honourable Sir Martin
Charteris, K.C.B., K.C.V.0., 0,B.E.,

Private Secretary to The Queen,

Buckinghan Palace,

LONDON 'ENGLAND
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PERSONAL AND 5th November, 1975.
CONFIDENTIAL

M, Jesmt oo fonacde
This letter may reach you in, the same bag as

ny last letter dated 4th November. It is principally
in answer to yours of 27th October.

1 gave this to The Queen this morming and 1
know she vill read and abgorb it during the next day or
two.  In the meanwhile, however, I particularly drew
Hor Majeoty'o attention’to the péssago on page J in
which you gave some forecast of your personal plans and

our hope that you will be able to take some leaye in
anuary and make an unofficial irip to Paris. If this
DPlan comes off, as I hope it will, you will be in
cxtremely bad odour if you do not'also come fo England.
The Queen will be in Norfolk during January but she has
told me to say that she will be delighted %o receive

you and Tady Kerr there more or less at any time tha
suits your convemience. I am not quite sure how we would
organize this at the moment as Sandringham Houge is in
the hands of the builders and The Queen herself will be
Living at Wood Farn vhere there is no accommodation for
gueste. ~1expect, hovever, that there vill be a "uest
quse* near by vhcto o uégts vill stay, . Vay ve leave
it therefore Tor_ the moment that you and Lady Kerr will
be most welcome in January and ve will fix the details
when you can let me know something definite ? You will
enjoy’ Norfolk !

Your lettor raises another specific point on
gsge 4. You say that there has been the 0dd reference
n the Press to "The Queen having been kegt informed and
this having been confirmed by the Palace. This, I believe,
springs fron a call 1 received on the telephone from &
A.B.C. some time ago asking if The Queen knew what was going
on in the Australian political crisis. —The query was made
with particular reference to Sir Colin Hannah's indiscretion.
I replied that The Queen vag reguiarly kept informed of
vhat was gumﬁ on in Australia by her personal regresentative.
the Governor-General, and that he had not failed
her in touch with the latest developments.

1 think 14 1o good that poole shovld know that
The Queen is being informed but, of course, this does not
mean ‘that she has any wish to interveno, even if she had
the constitutional power to do so. Theé crisis, as you say,
has to be worked out in Australia.

o keep
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After the Byers opinion was leaked, the Financial
Review wrongly concluded that he had said that the reserve
pover of the Crown no longer existed. I was annoyed at
the leaking of an opinion, which in any event was only a
draft opinion, and which, if it could be regarded as a
real opinion at all, was part of the private advice given
to me by the Attorney-General.

I therefore sent for the new Attorney-General
and asked him to bring the Solicitor-General and the
Permanent Head of the Attorney-General's Department.

The Solicitor-General was very concerned about the
publication of his draft opinion and in particular about
the false impression that had been created that he had
denied the existence of the reserve power of the Crown.

He has consequently, with my approval, written
to the Press to make his position clear. In the process,
of course, it became clear that his view was that there
was grave doubt about its existence in the case of a
forced dissolution. In these circumstances I discussed
with Sir Garfield Barwick whether he had any objection
to the publication of his opinion to me. He not only had
no objection, but appeared to be quite anxious to have it
published.

I have been under continual pressure from the
Press to answer questions relating to the exercise of
my discretion. One journalist wrote in yesterday a many-
paged letter asking 20 questions, most of them political
in character. Another journalist has acted in a somewhat
similar fashion. I have also been challenged publicly to
answer questions which, in my opinion, it would be most
improper and unwise to answer. However, bearing in mind
the distortion and lies that were being told about the
factors operating in my mind, it seemed a permissible
step, with the Chief Justice's approval, to publish his
opinion. We both considered the effect of the publication
on his Court but he had no doubt at all that he wanted it
published.

The result has been to raise the constitutional
issue again although it was by no means dead. But it has
been given some new life. I enclose three clippings
indicating the way in which the matter is being debated.
One, the editorial page of today's "Age", 20th November,
two a report in today's "Canberra Times" of an address
given yesterday by Professor Geoffrey Sawer, and three a
rather amusing article published in last Wednesday's
“Bulletin" written by Mr Peter Samuel and describing what
happened on November llth as though it were a kind of
western movie.
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As to the gambit to get a kind of pseudo
supply from the banks there was a meeting with the Banks
at which no decision was made but I was told before my
decision was made that at least some of the banks regarded
the scheme as highly dubious legally as an attempt to
avoid the constitutional requirement of parliamentary
appropriation and most dubious on grounds of banking
policy. I was later sent copies of legal opinions
obtained by the Banks. My opinion at the time of the
decision was that no real substitute for supply would
be available through the Banks.

My own view was that he could not make even
remotely satisfactory banking arrangements; that in any
event, they would cover only part of the problem; and
that the chaos and confusion would be enormous. Mr Whitlam
towards the end, as I have told you, whilst implacably
maintaining his policy, said that there could only be
one way in which an election could be obtained and that
was by his dismissal - if I were willing o do a Sir Philip
Game". This was very revealing, because although I have
no doubt he believed I would not dismiss him, he wa
taking into account the possibility that I might just
conceivably exercise the reserve power. Being of the
opinion that I would not be strong enough to do it, he
was warning me of the likely consequence - exacration -
if I aid. I made no comment.

I should say that in my last talk with Mr Fraser
he told me that the last moment was arriving when the
reserve power of the Crown could be exercised and that,
with the greatest respect, he would be constrained to
say publicly that if I did not exercise it, it would have
been a grave blow to the powers of the Crown, which
everyone of substance admitted to exist, but which if
not used in the present crisis would be destroyed forever.
This statement was not given by way of advice but really
by way of warning and it, like Mr Whitlam's reference to
sir Philip Game, had an element of threat about it.

There is one other statement that Mr Whitlam
has made to me during the crisis. As you know from
ecarlier letters, on occasions, some times jocularly, some
times less so, but on all occasions with what I considered
o be underlying seriousness, he said that the crisis
could end in a race to the Palace to see who could get
there first. Of course, though I did not say this to him,
only he had to go to the Palace. I could act, if necessary,
directly myself under the Constitution. I am sure that
he would have known this and the talk about a race to the
Palace really constituted another threat.

I have referred in an earlier letter to the
conversation with Mr Whitlam at the point of dismissal.
The issue has arisen here as to whether I should have
given him say twenty-four hours to consider whether
after being told of my intention to dismiss him, he would
advise a dissolution of the House of Representatives or a

A /5
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"Mr Whitlam - The Leader of the Opposition
(Mr Malcolm Fraser) asked me this morning
whether, to use his words, 'the Government's
chosen intermediary' is a man of the highest
integrity and repute and therefore suitable to
act on behalf of the Australian Government, as
the Leader of the Opposition suggested he had
done over the last twelve months.

As indicated by the Minister for Minerals
and Energy on 9 July (Hansard, p.3613),
Mr Khemlani was not authorised to act on behalf
of the Australian Government."

"Mr Whitlam - This morning the Leader of
the Opposition (Mr Malcolm Fraser) asked me
whether it is correct that the Minister for
Minerals and Energy has at all times consulted
closely with me and sought my approval before
initiating action in respect of overseas loans.
He also asked me whether the Minister had
informed me of commmications to him on 11 June
and 12 August.

Further to my response this mming, the
ansver is that the ter consulted with me
as appropriate. He did mot consult with me on
the specific communications mentioned - it was
unnecessary."”

The telexes demonstrated that Mr Connor had
remained in contact with Mr Khemlani in connection with
the raising of a loan after his authority to do so had
been withdrawn by Executive Council decision on May 20th.
It became obvious that he had misled the House and the
Prime Minister about the fact that he had done so and
had not during the earlier crisis tabled all communications
of substance as he said he did. On Wednesday he resigned
and I swore in Senator Wriedt as his successor.

ALl of this has been seized upon by the Opposition
Parties as providing the extraordinary and reprehensible
circumstances for which Mr Fraser has been looking,
although he is now basing his decision to defer - not
reject - the Appropriation Bills in the Senate, not only
on’the fact that extraordinary and reprehensible conduct
has been discovered, but on the total record of the
Government which he believes should submit itself, or be
forced to go, to the people.
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In all these difficult matters I an sure you are
right to keep your optiong open and mot to decide now
what you will Jo in any given circumstances. When an actual
crisis comes the circumsiances are so often subily yet
decisively different from what was visualised.

T hope you are right in belieying that the crisis
Vi1l Drobuhiy Ee Groli Tiat it areaTiieg I eteocE
Reason certalnly dictates that it should !

Prince Charles told me a good deal of his conversation

with you and in particular that you had spoken of the possibility

of the Prime Minister advising The Queen to terminate your
comnission with the object, pregumably, of replacing you with
sonebody nore anenablo fo hig wishes. " If such an arproach
was made you may be sure that The Quéen would take most
unkindly %o it. There would be considerable comings and
gotngs, but I think 1t io right that I should make the point
hat ab the end of the road Mhe Queen, as a Constitutional
Sovereign, would have no option but to follow the advice of
her Prime Minister.

Let us hope none of these unpleasant possibilities
come to pass, I believe the more one thinks about them the
less Tikely they are to happen: the umbrells/rain syndrome !

T look forward to discussing them all with you in
November.

The Queen sends you her best wishes: she is vet{
conscious of the problems’ that may face you, and confiden
of your ability to deal with them.

I u..m?/
Mot fossken
=

His Excellency the Governor-General
of Australia.
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Mr Praser has urged me once the election is
over, if he wins it, to pay an early visit to London
to report personally to Her Majesty. I would, I think,
accept this advice in the event of his victory and
leave ultimate decisions till after I have had an
audience with The Queen if she is minded to grant one.
If however it is thought over there that I should not
do this I shall probably make a visit, by way of leave
to France for a month or 80, for reflection about my
future.

Throughout all of this troubled time I have
thought constantly of the seriousness of the burden
upon me supported by continued feelings of loyalty and
humble duty to The Queen.

Yours sincerely,

JOHN R. KERR

Lieutenant Colonel the Right Honourable Sir Martin
Charteris, K.C.B., K.C.V.0., 0.B.E.,

Private Secretary to The Queen,

Buckinghan Palace,

LONDON  ENGLAND
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As you can imagine the crisis in Australia
has been in ever{buiv's nind and on, overybody's 1ips
here_during the lagt day or two. There have been some
who have questioned what you have done but I have as yet
found no_one yho hagbeen aklo to tell me what you ought
%o have done instead to resolve the crisis: and this is
gongthing vhich 1 think your critico have an obligation
o do

L£ 1 sy cey o0 vith the rostest respect,

I believe that in NOT inf ormmg e Queen what y

Tntendod to do bofore doing 1t you acied not oly vith
perfect constitutional Kpmpne&y Dot glso with aduirable
consideration for Her Majesty's position.

permit myself a last reflection it
is that Tt homt oo o RBr e tana ot
he ought to be extremely grateful to you !

The Queen sends you her best wishes in this
aifficult time.

I sy
ki [
/‘k/

His Excellency the Governor-General
of Australia.
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I realise of course, that if he wins the election and
he may well do so, he will have advice to tender to
Her Majesty. I accept all the consequences.

I should say that I decided to take the step
I took without informing the Palace in advance because
under the Constitution the responsibility is mine and
I was of the opinion that it was better for Her Majesty
not to know in advance, though it is, of course, my
duty to tell her immediately.

I would like to add that after the Senate
passed supply the House expressed its confidence in
the Member for Werriwa, Mr Whitlam and the Speaker
attended upon me to make the point that I should send
for Mr Whitlam and commission him to form a Government.
However, by the time I saw him I had already dissolved
both Houses, a step which I took immediately after
assenting to the Appropriation Bills. I did this in
the continued exercise of my discretion under the reserve
powers of the Crown which were open to me to exercise
in the light of all the circumstances up to the last
moment.

I was advised by the Solicitor-General and

the Secretary of the Attorney-General's Department

that such a course of continued exercise of the reserve
powers was open to me in all the circumstances. Of
course, the House has been regularly expressing its
confidence in Mr Whitlam. This has been part of what
ultimately constituted the deadlock which I have attempted
to resolve as set out in the attached documents.

Please assure ler Majesty of my loyalty and
humble duty.

Yours sincerely,

JOHN R. KERR

Lieutenant Colonel the Right Honourable Sir Martin
Charteris, K.C.B., K.C.V.0., 0.B.E.,

Private Secretary to The Queen,

Buckingham Palace,

LONDON  ENGLAND
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I think I told you in my last letter that
when I dismissed Mr Whitlam I said to him, "The polls
are going well in your favour. I have held up my
decision till the last possible moment. You have

campaigned well in the meantime. I think you could
well win the election. Good luck." I proffered him
my hand and he took it. Mevertheless it would be
impossible for me to work with him or for him to work
with me if he wins the election. My probable best
course of action would be to stay to commission him and
to hand him, at the same time, a letter of resignation
which I would already have dispatched to the Palace.
The other school of thoughtis that I should make him
dismiss me. As things stand I do not favour thi:

He has said publicly that he would expect me
to resign and that he will not have to dismiss me.
I therefore conclude that, if he remains consistent on
this point, he would not seek to reach the Palace first
with dismissal advice if he already knew that I had
nmyself sent a resignation to Her Majesty.

On the other hand, if Mr Fraser wins the
election there will still be some difficulties. Australia
has been, to use the fashionable word, "polarised” for
some time now and the process has been accentuated by
recent events. A section of the people will probably
retain an animus against me at least for some time after
the election. How big that group of people will turn out
to be is a matter for conjecture.

I have accordingly given some consideration to
whether or not I should, here and now, announce that
come what may in the election I shall commission the
new Prime Minister and then resign.

I have discussed this with the present Prime
Minister, Mr Fraser who is emphatically and unreservedly
against me taking any such course (a) on the ground that
it would in all probability be misunderstood by the
electorate despite all attempts on my part to clarify my
motives (very many pecple he says would believe that I
had either changed my mind or felt that I should not
have done what I did) and (b) that if he wins he would
wish to urge me to remain on as Covernor-Ceneral and
would, if it became relevant, so advise Her Majesty.

I have decided to let things rest for the time
being. This will enable me to see how the opposition to
my action develops and how big an issue it becomes in the
campaign, but I should like to assure Her Majesty that
I shall put the Monarchy and the Governor-Generalship
first and I should not wish to stay on here, even if
s d to do so by Mr Fraser if he wins, if I judge
that tensions might adversely affect the basic institution
of the Monarchy and the Governor-Generalship.
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or not, it obviously is an unsatisfactory way of carrying
on Government both because of what has been described as
its messy elements and because it does not cover all of
the requirements of the Government under existing
legislative provisions which need to be supported by
Appropriation Acts including the health scheme "Medibank”.

The crisis is now a very serious one and if
both parties and their leaders remain adamant, an
important decision one way or the other may have to be
made by me this month. I may say that Public Servants
and others, with some exceptions, will probably be able
to be paid until the last pay period in November but.
there will not be Supply, unless the scheme with the
banks works, for the first pay in December, namely the
1lth December.

Please assure Her Majesty of my continued
loyalty and humble duty.

Yours sincerely,

JOHN R. KERR

Lieutenant Colonel the Right Honourable Sir Martin
Charteris, K.C.B., K.C.V.0., 0.B.E.,

Private Secretary to The Queen,

Buckinghan Palace,

LONDON  ENGLAND
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Government House,
Canberra.  2600.

6 November 1975.

It has been a busy week during which I have
had some discussions with the Leaders here.

Pirst, on Monday last (3 November) Mr Fra:
sought leave to see me. After mentioning this to the
Prime Minister I agreed to let him do so. It turned
out that the purpose of his call was to say that he and
his colleagues had come to the conclusion that they
would be prepared to agree to a scheme under which the
House of Representatives would go to an election at the
same time as any Senate election was called. This
would mean that whether a Half Senate election was
called early or late they would retreat from their
demand for an immediate louse election to one for an
election for the House at the same time as the Half
Senate election. This could be as late as the end of
May or the beginning of June.

Mr Praser said that he was calling as a
matter of courtesy to tell me this, but that he wished
to make a public statement and having regard to the
fact that he had had earlier conversations with me
did not wish to make it without telling me in advance.
He had no objections to me mentioning his intention
of making a statement to the Prime Minister but said
he proposed to issue his statement as soon as his talk
with me was concluded.

I saw the Prime Minister half an hour later
at a pre Melbourne Cup Reception at Government House,
Victoria and told him what Mr Fraser had said. He
indicated that he had already heard the substance of
the press statement but that he would have nothing
whatsoever to do with any election for the House of
Representatives. He said that he would never recommend
an election for the House of Representatives until he
himself was ready to do so and certainly would not do it
the behest of Mr Fraser or the Senate. He later
said that the only way in which an election for the
House could occur would be if I dismissed him.

I have had conversations today with Mr Fraser,
the Prime Minister, the Attorney-General, and the
Treasurer. I have done this simply to keep up to date
with what &s happening and have done so with the approval
of the Prime Minister.

/2
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PERSONAL AND 24th September, 1975.
CONFIDENTIAL

M,llu-l fv«m(fu....l

Many thanks for your letter of 12th September
which The Queen has read with much interest.

I understand that The Prince of Wales, who has
just returned to Balmoral, has enlarged to The Queen on
%he problens you are facing as a result of his falks with
you. As I have had occasion to remind you on previous
occasions, the Governor-General of Australia does not
seem to lle on a bed of roses and it is clear that you
may be faced with some difficult constitutional decisions
durmﬁ the next month or so. We must hogs that nothing
will a}gﬂen to prevent your visit to London in November.
I know that The Queen will look forward very much to
hearing from you how things develop.

. I have not {et had an opportunity to hear from
The Prince of Wales about the Papua New Guinea celebrnlations

‘but I much look forward to doing so. The only thing
do know is that he thoroughly enjoyed himself.

Nowhi Bk
P Apprse foe Knes EWM Frveg <
ale "o Fnegohive ) o dinetidina” !

IM«..I.:./A.,:;(‘ Aare o o pr
AI&"}J-” U wpad A #;..tfm.fl’
His Excellency the ‘Governor-General

of Australia. lnakiti Ay )rJ:
hant AN?LBM'A
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The Premiers in the 6our States which are
controlled by the Opposition Parties would probably
refuse, through their Governors, to fix a date for a
Half Senate election in December, but the two Labor
States would probably do so, in which event it would
be possible to hold, at the same time, a Senate Election
at which two new senators would be elected for each of
the mainland Territories - the Australdin Capital
Territory and the Northern Territory.

Legislation permitting these Territories to
have two senators each was passed by Parliament at the
Joint Sittings which I ordered after the last double
dissolution. The legislation was challenged in the
High Court which delivered judgment the other day and
upheld the legislation by four votes to three.

Mr Justice Murphy sat as a member of the Court
though he had, whilst Attorney-General, fathered the
legislation which was under consideration. Had he not
the result would have been a three-three decision
with the view of the Chief Justice prevailing and the
legislation would have been invalid. However, with

Mr Justice Murphy sitting the other point of view
prevailed by a majority of one.

‘The Prime Minister hopes, by having an election
for what may turn out to be not half but a part of the
Senate, in December, to produce a change in the balance
of power in the Senate and thus to get his Appropriation
Bills passed during December.

However, many people think that he will not
succeed in changing the balance of power in the Semate
by these tactics and that by the middle of December it
should be apparent that he will be unable, if the
Opposition holds its ground, to get supply. Before all
of this happens money will have run out and there could
be a developing crisis of great magnitude.

As to the four State Governors refusing to
agree to a Half Senate election, there has been
speculation here that the Prime Minister might ask The
Queen to direct the Govemnors to comply with any request
made to them by me. The Prime Minister has not said any
such thing to me but I mention the speculation so that
you may take it into consideration. I also attach a
relevant Press cutting.

wee/6
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You will remember that the original decision
of the Executive Council on December 13th was supported
by four Ministers, all of whom were present at that

time. Of those Ministers all have now gone except the
Prime Minister. Senator Murphy was appointed to the

High Court, Dr Cairns was dismissed and Mr Connor has

now resigned. It is now claimed that the Prime Minister
should accept full responsibility for the whole loans
business and that he has hidden behind the other Ministers.

You will also remember that the legal opinion
upon which the loan negotiations was based was an opinion
given by the then Senator Murphy as Attorney-General. As
I understand it, the opinion was to the effect that it
was not necessary to take the matter to the Loan Council
because of an escape clause in the Constitution and in
the Financial Agreement. Thés permits the Commonwealth
to raise money for temporary purposes without going to
the Loan Council. The Attorney-General advised that
although the loan was for $4,000 million and although it
was to be spent on enormous capital works over a long
period of time, it was possible to argue that the loan
was for temporary purposes because the Commonwealth was
confronted by a temporary crisis in the energy field.
The temporary crisis could be solved by huge capital

diture over a long period of time but the loan
would be for temporary purposes because it was dealing
with a crisis which had arisen as a result of sudden
and "temporary" energy troubles. As far as I know this
advice was not in writing. The Prime Minister himself
is, of course, a lawyer though he has not practised
extensively.

You will also remember that I was not present
at the meeting of December 13th and my previous
correspondence will indicate why this happened and what
my approach to that meeting was. I have kept detailed
notes of what happened.

The position now is that the Prime Minister,
in response to Mr Fraser's decision, has decided to
"tough it out". He may, in the end, recommend a Half
Senate election, although this possibility is complicated
by the view that such an election is said by some to be
likely to invalidate the use, for the purposes of calling
a double dissolution, of the 21 Bills which have been
rejected by the Senate. For the moment, he has said that
the Senate must reject s ly outright before he will
call an election of any kind. He told me last night that
he would not be out to Yarralumla on the crisis for some
tine.

wee/4
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3rd December, 1975

/K,)c-«f-mwl;o-ul

Your two letters of 24th November and 28th November
arrived together last might, and I was able to talk to
The Queen 8bout then tfs nbrning,  She vill be reading then
in detail when she has leisure this evening.

I ean really 'riting now to confirm the telephone
conversation I had with Devid this morning. This was simply
to say that, as seen from here, I am sure you would be wise
%o malke mo btatements Guring the election Hhat you intend to
resign or not to resign, nor that you should speak to the
nation about your constitutional position.

I sense from your letters that the tide of opinion
is beginning to flow in favour of your action and I hope it
will continue to do so. tm you s:{ now would, I am
gure, revive controversy  certainly be interpreted
by some that you doubt the wisdom of what you did, and by
many others as a political intervention.

I cennot refrain from sdding that I have read
Alen Ashbolt's shameful article in the New Statesman. If
enyone is nuts he is! I em sorry you have been subjected
to” this monstrous attack buttressed as it is by a farrago of
misrepresentation and absurdities.

T shall write again soon.

7“.,. u.._..7
Mot linden
=

His Excellency the Governor-General of Australia.





OPS/images/f0208-1.jpg
A

BUCKINGHAM PALACE
PERSONAL AND 4th November, 1975.
CONFIDENTIAL

\*7#«4«!«»-.,6“1

This ig to thank you warmly for your letter
which began on 22nd October and was completed the mext
day. The Quoen has read 1 vith moh Inforest and also
with much conoern for the pressures to which you are
Deing subjected by the crisis. T will make this a
brief reply ag your letter of 27th October, which arrived

is morning denands a more detailed answer. hall
hope fo send this off within a day or two, I hope you
will forgive me, therefore, if in this letter I restrict
nyselt {o"one of o comneite which may sound very
ihgemuous to you vho are in the thick of the conflict.

When_ the reserve powers, or the prerogative,
of the Crown, to dissolve Parliamént (or to refuse to
give a dissolution) have not been used for many years,

fi 1o often argued that such powers no longer exist.

T'do not believe this to be true. I think those povers
do oxist, and the fact that they do, even if they are not
used, affects the situation and the ¥ay people ink and
act,” This ig the value of them. But %o use them is a
heaty responoibilify and 1t 15 orly at,the very end when
there is demonstrably no other course that they should be
used.

With the greatest respect, I am sure you are
right in taking the line that your ¢risis has mot yet
crossed the threshold from the political into the
constitutional arena, Mr. Frager wants to believe it is
already a "constitutional™ crisis because he wants you to
bring about an election which he thinks he can win. I

the tide of public opinion contimues to flood against him he
may well modify his View, and look for & way of retreat.

Again, with great respect, I think you are playi
the "Vice-Regal® hand with ekill and wisdom. ° Your interes
in the situation has been demonstrated, and so has your
impariiality. - The fact that you have'povers is recognized,
bul it is glso clear that you will only use them in the
lagt, resort and then only Tor constitutional and not for
political reasons.

Fa "—:‘*"‘“f

Mot Tt
/

His BExcellency the Governor-General
of Australia.
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1 feel in all the circumstances that I should
make clear the psychology of the situation as it existed
on November 1lth.

As you know, when the Senate launched upon its
tactic of deferring supply I became concerned that the
two parties were on a collision course which, if maintained
could cause enormous chaos and even political disaster.

The two leaders were both stubborn and proud
men. This feeling of mine became accentuated day by day
especially as Mr Whitlam, in effect, challenged Mr Praser's
manhood and said something along the lines that he would
in the end not have “the guts" to deny supply in fact.

As you know, and I will nét go into the details
again, I did my best to try to arrange some kind of
compromise.

The Senate denied supply for the third time
during the week after the Melbourne Cup. Zero hour was
getting closer and closer, It was known, and indeed
Mr Whitlam told me himself, that if there were to be an
election before Christmas the 13th December was the last
practical date.

Keeping things going in this way was an example
of brinkmanship on both sides. Mr Whitlam believed that
the Senate would give in but its third denial of supply
showed continuing determination.

I believe that apart from a high order of
brinkmanship on other matters, Mr Whitlam made a
fundamental mistake in believing, as he apparently did,
that I would let him do exactly what he advised and let
hin govern without supply and without going to the people.

At all times during the crisis he stated in the
clearest terms that he intended to govern without supply
and would never recommend a dissolution of the louse or
a double dissolution whilst supply was denied. fHe said
both publicly and privately that it was his intention to
break hhe power of the Senate over money bills forever.
There could be no doubt, and I had no doubt, of the
absolute irreversibility of this decision. Mr Whitlam
was engaged in a crusade based upon a single minded
determination to destroy the power of the Senate on money
bills. Wo one talking to him privately at that time could
come to any other conclusion. The matter was not discussable.
He was prepared and said he vas prepared to take the country
through makeshift banking arrangements, if he could achieve
this, over Christmas and on into the new year - governing
without supply.
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double dissolution and go to the people himself. History
will doubtless provide an answer to this question but I

was in a position where, in my opinion, I simply could

not risk the outcome for the sake of the Momarchy. If

in the period of say twenty-four hours, during which he
was considering his position, he advised The Queen in

the strongest of terms that I should be immediately
dismissed, the position would then have been that either

I would in fact be trying to dismiss him whilst he was
trying to dismiss me, an impossible position for The Queen,
or someone totally inexperienced in the developments of

the crisis up to that point, be it a new Governor-General
or an Administrator who would have to be a State Governor,
would be confronted by the same implacable Prime Minister.
This assumes that there would be no alternative in the
Crown's hands but to comply with the demand for instant
dismissal. If the Crown delayed I would still be here with
the same problem but impotent or with much more serious
decisions to make.

It may be argued that Mr Whitlam conceivably
could have gone back on his oft-repeated, unqualified
statement of his intentions to break the power of the
Senate and so on. As often happens in these historical
moments the man with the discretion has to make up his
mind, I have done so and taken some odium from the
decision although there has been a remarkable amount of
relief and support, in many quarters, for what I did.

I hope in this way that I have got the country into a
position where, when things settle down, there will be
an orthodox if bitter election campaign.

You will know by now that there have been a
couple of letter bombs, doubtless produced by a madman,
and I hope that this kind of un-Australian astivity wiil
not be repeated. I believe the Labor Party is trying to
keep street violence and other forms of unsavoury
demonstrations at low ebb.

I should say that, although elections are not
fought in as tough a manner here as they are in America,
the "big lie" is used. I have, of course, no idea whether
any dirty attack will be made on me during the campaign,
particularly towards the end. The dirty side of politics
is one reason why I gave up long ago any desire to
participate in a direct party way.

Attached is a cutting which has just arrived
from our High Commissioner in New Zealand which indicates
interest there in our constitutional crisis. The New
Zealand Governor-Gemeral has sent me a very kind and
supportive private letter.
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Government House,
Canberra.  2600.

17 October 1975

[l doan friorode Au~abbon
v ops

As you by now know the crisis has finally

broken.

Things have happened very fast during the
past few days. The Pederal Council of the Liberal
Party met over the weekend in Canberra and presumably
gave to Mr Fraser a clear indication that what the
party wanted #as for him to deny supply. It was at
the end of the weekend still not absolutely sure that
be would 8o this, but he wis paised to mom if s

ded.

on Monday, the loans issue broke again in a
most dramatic way. Mr Khemlani, who was at the
centre of the previous controversy, turned up in
Australia and on Monday released to the Melbourne
"Herald" the text of some telexes which had passed
between him and Mr Connor, the Minister for Minerals

and Energy.

On Tuesday Of this week the Melbourne
"Herald" published this material. The Leader of the
Opposition appears to have had prior notice of what
was to be published because, on Thursday of last week,
questions without notice were addressed to the Prime
Minister, to which he gave the following replies:

“Mr Whitlam - The Deputy Leader of the
Opposition (Mr Lynch) asked me this morning
whether I would assure the House that all
communications between the Minister for
Minerals and Energy and loan raising inter-
mediaries were tabled by the Minister and
myself on 9 July or, if not, whether I would
table the other documents.

I an assured by the Minister for Minerals
and Energy that all communications of substance

between him and Mr Khemlani were tabled by him
on 9 July 1975."
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My dire Goomar Gomunl
Your two letters of 20th September have been read
with mch interest by The Queen and fer Majesty has told

me to_tell you that she has also had a very account.
from Prince Charles of his talks with you.

The Queen 19 delighted that overything vent so
well in Papua New Guinea over the Independence_celebrations.
T have hadalong talk with Prince Charles mysol:

aseure you thet he thoroughly enjoved his visit and the
opportunity it gave hin of repregenting The Queen on &n
historic occasion. Prince Charles also told me how much
he enjoyed his conversations with you.

Your letter in which you describe the political
situation and the problems which may face you as & result
of it is of extreme interest. I hope very much that we
shall have an opportunity of discussing thoge problems in
Novenber before they come to the boil, I hope even more
that they will not come to the boil at all 1

To ny untutored eye it does appear that section 53
of the Constitution leaves the Senate with the power to Teject
noney Bills, it only becauge it 1o NOT stafed that ouch

pover does fot exist. Had the intention been fo deny this
pover 1o the Sonate it would surely have been stated in
is section which is o specific about what the Senato nay
or may not do about money Bills ?

An interesting reflection, even if it is of no
practical value, is that perhaps "éonventions” in constitutional
rocedure beconé more binding where there is no written
onstitution then where there is.

I£ the Senate does rojoot the Appropriation Bills
and the Prime Minister, nevertheless, presents them to you
Zor sssent your pogition Will be most unenviable, Unless
one mows all the facts and precedents it is difficult, and
perhaps unhelpful, fo express a view. But perhaps it would
not be improper t0 ask a question.

tould you in fact have the caustitutionsl pover
%o give assent to a Bill which had not passed the
Senate. Does the Constitution not preclude you
from doing so ?

And perhaps I might ask another question.

"If you were asked to give assent to a Bill hich
had not Dassed the Senate, could you get the matter
tested in the High Court without having given assent,
or could, the High gourt onIY consider the watter 1f
your action in giving assent was challenged ?"
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Canberra.  2600.

20 November 1975.

There have been a few developments upon which
I should report. I should also like to explain in a
little detail psychological factors involved in what
happened on November 1ith.

As to the new developments, the former
Attorney-General Mr Enderby, (I suppose it was he,

or done with his approval) leaked to the Press a draft
legal opinion which was meant when finalised to be a
Joint opinion by himself and the Solicitor-General.

1 had asked the Prime Minister for such an opinion
because I did not myself accept the view that although
the reserve power existed, I should, as Mr Ellicott
believed, as a matter of law and duty, exercise it
when the Senate first denied supply. I therefore
asked an opinion on whether I was compelled by law or
legally obliged to act in the way Mr Ellicott suggested
at an early stage in the political crisis.

It took some time for any response to occur
to this request and it was not until 6th November that
Mr Enderby, at my request, came to see me. He brought
what he said was a draft of a joint opinion. It had
been signed by the Solicitor-General but not by himself
and the signature of the Solicitor-General had been
crossed out to emphasise that it was only a draft.

The opinion conceded the existence of the reserve power
of the Crown but said that because of the rarity of its
exercise there was grave doubt whether it could still

be said to exist for the purposes of what has been called
a forced dissolution.

By the time of the critical weekend before
November 1lth, I still had no firm or final opinion
from the law officers though I had come to the conclusion
myself that the truth lay between the Ellicott and the
Byers (the Solicitor-General) point of view.
understanding of the position was that I did not have
to act as soon as supply was denied for the first time
or at an early stage in the political crisis but that
the reserve power, in respect of a forced dissolution,
continued to exist and that I could and in certain
circumstances should exercise it. As you know, I decided
to do so if the two leaders failed to agree on the llth
Hovember and I obtained Sir Garfield Barwick's views on
the 10th November.
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