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Understanding Global Legal Pluralism

From Local to Global, from Descriptive to Normative


Paul Schiff Berman*




As a scholarly project, global legal pluralism has been extraordinarily successful, and it is not difficult to see why. Legal pluralists had long observed that, in any given social context, people are regulated by multiple different legal and quasi-legal regimes and that these regimes are sometimes associated with formal state law, but sometimes they are not.1 Global legal pluralism took that insight and applied it to the post–Cold War international and transnational arena at just the right moment. Circa 1998, international and transnational institutions were proliferating, industry standard-setting bodies and corporate codes of conduct were taking on new prominence, and the rise of online interaction meant that social life was increasingly deterritorialized and that almost any piece of electronic data or any online interaction could implicate multiple regulatory regimes.2 This complex web of regulatory bodies included some regimes that were state-based, some that were built and maintained by nonstate actors, some that fell within the purview of local authorities and jurisdictional entities, and some that involved international courts, tribunals, arbitral bodies, and regulatory organizations.3

Global legal pluralism provided scholars with a theoretical lens for conceptualizing the complex interactions among these various legal and quasi-legal entities. Most importantly, the pluralist perspective allowed theorists to extricate themselves from intractable and largely fruitless debates about what should count as law and what should not. For example, many international relations theorists, as well as scholars influenced by game theory and other formalist models of power, argued that international law was not truly law, given the absence of coercive enforcement.4 Likewise, those focused only on official lawmaking bodies tended to miss the potent power of non-state law-making, such as industry-specific regulatory entities or standard-setting organizations.5 Meanwhile, networks of nongovernmental organizations (NGOs) promulgating rules, standards, ratings, transparency metrics, and the like wielded important influence that was often missed by those only willing to look at state-based law.6 And corporations, particularly online platforms such as Facebook, Google, Microsoft, and Apple, increasingly deployed the tools of transnational legal enforcement more effectively than territorially bounded nation-states.7

Global legal pluralism applied the insights of sociolegal scholarship and turned its gaze away from abstract questions of legitimacy and toward empirical questions of efficacy and more complex accounts of institutionalized collective action. Thus, pluralists de-emphasized the supposedly clear distinctions between a norm, a custom, a law, a standard, a moral command, a sociological consensus, a psychological imperative, and the like. Instead, a pluralist approach focused on both enacted law and what has sometimes been called “implicit” or “interactional” law, the purposive practices that groups of people enter into that impact their practical sense of binding obligation.8 In addition, pluralists recognized that both enacted and interactional legal norms tend to seep into consciousness, such that the mere existence of these commands, whether enforced or not, may sometimes alter the power dynamics or options placed on the table in policy discussions. Of course, questions of legitimacy and efficacy are inextricably linked, but pluralists argue that once we come to recognize multiple sources of transnational and nonstate authority, it is difficult to maintain any single abstract conception of law. At best, authority is always relative and always contested, and our models for describing law should reflect that pluralism.9

Global legal pluralism also allowed scholars to emphasize the constant interaction among these legal and quasi-legal systems. If authority and jurisdiction are never absolute but are instead always relative and contested, then we need to study that contestation, see how regulatory norms move across territorial borders, analyze networks of influence, and try to tease out changes in legal consciousness over time—the often unnoticed and subtle shifts in people’s taken-for-granted sense of the way things are or have to be.10 Significantly, these changes in legal consciousness can be influenced by norms that are articulated even without coercive power behind them.

Finally, moving from the descriptive to the normative, communities drawing on the insights of global legal pluralism might sometimes affirmatively seek to create or preserve spaces for productive interaction among multiple, overlapping communities and legal systems by developing procedural mechanisms, institutions, and practices that aim to bring those communities and systems into dialogue rather than dictating norms hierarchically. Such an approach is not derived from any overarching universal set of substantive truths and does not require a commitment to particular substantive values. They only require a pragmatic willingness to engage with other possible normative systems and potentially to restrain one’s own voice for the sake of forging more workable, longer-lasting relationships and harmony among multiple communities. In this way, law becomes a forum for dialogue across difference. Thus, global legal pluralism provided a useful framework for both designing and evaluating legal institutions and procedures, separate from their substantive aims.

In short, during the past two decades, a rich body of work has established pluralism as an important descriptive and normative framework for understanding a world of overlapping jurisdictional assertions, both state and nonstate. During that time, there has been a veritable explosion of scholarship on legal pluralism, soft law, global constitutionalism, the relationships among relative authorities, and the fragmentation and reinforcement of territorial boundaries.

Some of this work explicitly references legal pluralism and draws on the robust literature theorizing the interaction of legal and quasi-legal systems. However, some does not. Indeed, a number of the contributors to this volume would surely not have identified their work as grappling with issues of legal pluralism prior to my inviting them to participate in this project. But in many ways, that is precisely the point. Legal pluralism simply is the reality underlying the work of any scholar or policymaker who seeks to address the contestation among norm-generating communities, the interaction of legal authorities, or the ways in which norms seep across territorial borders and are used, transformed, or contested locally. The goal of this volume is to encourage scholars studying different substantive areas of law to use global legal pluralism as a theoretical framework that might help them to conceptualize both the descriptive and normative issues they face.

1 From Local to Global

Legal pluralism historically focused on particularized geographical locations of contestation. Anthropologists situated themselves in local context and analyzed the complex dynamics of legal jurisdictional overlap in specific settings. Likewise, historians of empire largely emphasized situations in which imperial legal regimes attempted (with varying degrees of success) to displace local regimes. And political theorists analyzed church-state relations, again in specific contexts. Legal pluralism was an exercise in “thick description,” rooted in a detailed analysis of the day-to-day dynamics of legal systems and their challenges, as well as the acts of resistance by local agents on the ground.

The move from legal pluralism to global legal pluralism thus faces significant challenges. How, after all, can a very particularized, context-dependent scholarship of thick description be useful in conceptualizing anything “global”? Or, to put it another way, how can any theory of pluralism possibly be global? Aren’t those two words fundamentally in tension with each other? Any descriptive or normative approach that purports to be global seems by definition to ignore or attempt to eliminate pluralism. Likewise, any approach emphasizing pluralism is intrinsically about diversity and contestation and therefore cannot possibly be global.

So, how to respond?

To begin, I think it is important to understand that global legal pluralism is not a global theory in one sense. It certainly does not purport to offer one definition of law or one legal regime that would or could operate on a global scale. Such a universalist approach would be antithetical to the whole notion of pluralism. More fundamentally, pluralists properly recognize that no legal regime could ever be global. As Hans Lindahl has observed, there is no way to conceptualize a normative legal order, even of the most inclusive sort, that does not somehow exclude as well as include because there will always be some who resist and refuse to recognize that order.11 Thus, it is impossible to offer any descriptive or normative account of law, no matter how deferential to pluralism, that will not effectively eliminate some of the pluralism by creating boundaries between what is included and what is excluded. Indeed, there may be no way out of this conundrum if one wants to posit any sort of account of how law or legal institutions ought to be conceptualized. Clearly “global” cannot mean “universal.”

However, that does not mean that the word “global” is not useful in this context. As the chapters in this book make abundantly clear, legal pluralism is not only a local phenomenon. Local communities are affected by, and in turn strategically deploy, foreign legal norms and jurisdictional assertions as well as globally produced normative tropes and rhetorical styles. Meanwhile, the transnational arena is replete with normative systems and jurisdictional claims promulgated by a variety of governmental and nongovernmental entities. Legal pluralism provides a useful way of conceptualizing the interaction of all these various norm assertions and their potential efficacy.

But then we need a word to describe this nonlocal legal pluralism. It is not “international” because the analysis is not limited to the interactions of territorially defined nation-states. And it is not, as discussed previously, universal. The question therefore is whether the word “global” captures something essential that would otherwise be missed.

I think it does. As I have argued elsewhere,12 global legal pluralism occupies a crucial cosmopolitan middle ground between what we might call sovereigntist territorialism on the one hand and universalism on the other. Thus, neither “international” nor “universal” fits the bill. It is worth taking a moment to understand why. Recall that the central insight of global legal pluralism is that we live in a world of hybrid legal spaces, where multiple normative regimes may govern (or at least strongly influence) our activities and where authority tends to be relative, not absolute.

Sovereigntist territorialism represents a retreat from this messy hybrid world of multiple, overlapping normative authority. Instead, the state-centric view of the world rests on the convenient fiction that nation-states exist in autonomous, territorially distinct spheres and that activities therefore fall under the legal jurisdiction of only one regime at a time. For example, traditional legal rules have tied jurisdiction to territory: a state could exercise complete authority within its territorial borders and no authority beyond it. In the twentieth century, such rules were loosened, but territorial location has remained the principal touchstone for assigning legal authority. Accordingly, if one could spatially ground a dispute, one could most likely determine the legal rule that would apply. But consider such a system in today’s world. Should the U.S. government be able to sidestep the U.S. Constitution when it houses prisoners in “offshore” detention facilities in Guantanamo Bay or elsewhere around the world? Should spatially distant corporations that create serious local harms be able to escape local legal regulation simply because they are not physically located in the jurisdiction? How can we best understand the complex relationships among international, regional, national, and subnational legal systems? Does it make sense to think that satellite transmissions, online interactions, and complex financial transactions have any territorial locus at all? When the U.S. government seeks to shut down the computer of a hacker located in Russia, does the virus transmitted constitute an act of war or a violation of Russia’s sovereignty? And in a world where nonstate actors such as industry standard-setting bodies, NGOs, religious institutions, ethnic groups, terrorist networks, and others exert significant normative pull, can we build a sufficiently capacious understanding of the very idea of law to address the incredible array of overlapping authorities that are our daily reality?

Thus, a simple model that looks only to territorial delineations among official state-based legal systems is now simply untenable (if it was ever useful to begin with). Thankfully, debates about globalization are no longer centered on the polarizing question of whether the nation-state is dying or not. But one does not need to believe in the death of the nation-state to recognize both that physical location can no longer be the sole criterion for conceptualizing legal authority and that nation-states must work within a framework of multiple, overlapping jurisdictional assertions by state, international, and even nonstate communities. Each of these types of overlapping jurisdictional assertions creates a potentially hybrid legal space that is not easily eliminated. The influence and application of foreign norms or foreign decision-making bodies may be useful and productive or alien and threatening, but in any event they are inevitable and cannot be willed away by fiat.

As with sovereigntist territorialism, universalism also represents a retreat from the hybrid legal spaces of a pluralist world. Here, instead of responding to normative difference by seeking to impose a single local authority, we see the desire to erase normative difference altogether. Indeed, international legal theory has long yearned for an overarching set of commitments that would establish a more peaceful and harmonious global community. This supposed new world order variously focuses on the religiously based natural law principles of international human rights or the neoliberal ideology of free trade and its need to harmonize rules that regulate commerce.

One cannot discount the importance of universalism. Certainly since World War II we have seen the creation of a dizzying array of international institutions, multilateral and bilateral treaties, conventions, cross-border regulatory coordination efforts, and the like. In one way or another, all of this activity represents the desire to harmonize conflicting norms. And on many fronts, both in public and private law, norms have converged, either through hegemonic imposition or global embrace. Moreover, such harmonization has important benefits because it tends to lower transaction costs and uncertainty as to what norms will be applied to any given activity. Yet there are reasons to question both the desirability and, more importantly, the feasibility of universalism, at least in some contexts. This is because universalism is based on the premise that people are fundamentally the same despite differences in culture and circumstance. In contrast, legal pluralism—founded as it is on anthropological observation (and celebration) of cultural difference—rejects the idea that we should ever expect or necessarily encourage uniformity. From such a perspective, universalism’s efforts to dissolve the multi-rootedness of community affiliation into one overarching identity is inherently problematic because it fails to capture the extreme emotional ties people still feel to distinct national or local communities.

In addition, universalism inevitably erases diversity. Indeed, the whole point of a universalist or harmonization solution is to combat diversity or fragmentation. Yet, although one can appreciate the goal, erasing diversity may involve the silencing of less powerful voices in the global conversation. Thus, the presumed universal may also be the hegemonic. This argument is most often heard by those who resist international human rights norms or international trade agreements because they may run roughshod over important local practices, customs, or perspectives. Critics contend that seemingly universal norms tend to become a Western or Northern imperialist imposition on less powerful communities or a corporate globalist imposition of free market ideology over environmental or labor concerns. In these debates we see replayed the insistence on universal imposition on the one hand and the pristine integrity of the local community on the other. Both positions are retreats from pluralism. In contrast, a global legal pluralist vision focuses on the interactions between these two positions: the ways in which local actors deploy the universalist language of human rights or economic empowerment or environmental stewardship to advance positions strategically, the ways in which so-called local voices interact with seemingly international ones to create change to internationalist regimes and assumptions, and so on. Only through this sort of interactive vision can we avoid reifying either the universal or the local. The word “global” invokes this multi-rooted process rather than dissolving it into sovereigntist territorialism or universalism.

2 From Sovereignty to Authority

Instead of focusing on sovereign states, pluralists tend to think in terms of multiple authorities. Moreover, they realize that all authority is relative, not absolute. This is particularly true in the face of growing transnational and nonstate claims to authority. In such a world, a burgeoning collection of authorities inevitably overlaps, interacts, negotiates, and accommodates. These authorities inhabit jurisdictional spheres that are often contested, and so the goal of most pluralist projects, at root level, is to describe and conceptualize the interactions.

This idea of relative authority, however, immediately sets up a theoretical conundrum because at least some conceptions of authority depend as a definitional matter on that authority being absolute, not relative. Indeed, some argue that a relative authority is not a true authority at all. For example, Joseph Raz in The Authority of Law argues that central to “the uniqueness of law” is law’s claim to comprehensive authority and supremacy.13 According to Raz, “[s]ince all legal systems claim to be supreme with respect to their subject-community, none can acknowledge any claim to supremacy over the same community which may be made by another legal system.”14

The problem is that even if Raz’s approach were supportable as an abstract philosophical matter (itself a debatable assumption), an absolutist conception of legal authority is often simply inadequate to fully describe or analyze the transnational world of tangled legal and quasi-legal obligations and influences we see around us. Not surprisingly, pluralists challenge such a conception. For example, Nicole Roughan in Authorities directly addresses Raz’s argument that a legal system by its nature must claim supremacy over other legal systems.15 To Roughan, Raz’s argument suffers from both empirical and analytical difficulties.

As an empirical matter, she argues that the supremacy claim runs counter to actual legal practice in Europe, which features “many prima facie legal systems, including those of municipal states, that do not claim supremacy over all others, or even claim subjection to others.”16 Other pluralists agree. For example, Nico Krisch surveys what he calls “the pluralist structure of post national law,” finding, in instance after instance, a more fluid frame that has no categorical separation among legal spheres, but that also does not fully merge them or even define “the degree of authority” that the norms of these different spheres possess.17 Likewise, Keith Culver and Michael Giudice detail many areas where legal hierarchies are not stable, including federal and quasi-federal states as well as states that maintain domains of overlap among concurrent authorities.18

Turning to Raz’s more fundamental, analytical claim, Roughan argues that what pluralists need to develop, in order to combat Raz’s monist conception, is an “account of law that explains how different supremacy claims can be integrated and mutually recognized while upholding the authority of law.”19 Her idea of relative authority aims to provide such an account. She argues that a legal system need not recognize another system as superior; it only needs to “recognize the relativity of its own claim to the claim of others, and of their claims to its own.”20 Thus, instead of seeing supremacy as a necessary precondition to law, Roughan offers a model of relative authorities that must “cooperate, coordinate, or tolerate one another if they are to have legitimacy.”21 In this model, the claim to legitimate authority actually occurs through interdependence and interaction. It is not reduced authority; instead, authority is linked to its interdependence with other similarly relative authorities.

The pluralist model of relative overlapping authorities, therefore, is not necessarily a claim that traditional municipal legal systems have a diminished authority in the twenty-first century, though that might be true in some circumstances. Indeed, sometimes a claim to relative authority may actually be stronger than a similar claim to absolute authority. For example, Krisch describes instances when lower courts within European countries have invoked the authority of the European Court of Human Rights to increase their own authority within the domestic judicial system.22 In such cases, by intertwining their authority with others they may actually increase their authority rather than reduce it. Likewise, if a state works with other states to create institutions that intertwine those states together, the power of each individual state may be increased through interdependence. Or a private arrangement created by nonstate actors can build authority by imbricating its regime with state entities.23 Or a state-based court system can seek to require private corporations to enforce its regulatory rulings, thus expanding the court’s jurisdictional reach.24 Or political actors in a local bureaucracy can increase their power and influence by invoking nonlocal opinion or pressure.25 In all of these cases mastering the negotiation among relative authorities can actually increase power. Thus, the nation-state may emerge as powerful or more so, but it will derive its authority not from its autonomy but from its relationships with other authorities. Those other authorities, while they can be state-based, also include a much broader set of possible bodies, some associated with the state and some not.

3 Global Legal Pluralism as a Descriptive Project

Legal pluralism has generally been a descriptive enterprise. Anthropologists, historians, and other social scientists have seen legal pluralism as simply a reality, neither good nor bad, neither desirable nor undesirable. Instead, as noted previously, they have defined their task principally as an exercise in thick description: cataloging the inevitable hybridity that arises when multiple legal or quasi-legal systems occupy the same social space as well as the resulting strategic interactions that occur among those navigating the various regimes.

As a descriptive matter, global legal pluralism, like legal pluralism generally, represented an important alternative to liberal legalism. To begin, pluralists are far more likely than traditional liberals even to notice the pluralism of legal and quasi-legal norms that exist apart from the state. After all, most liberal theorists begin their analysis with the state: how it is formed, how it is justified, and the philosophical underpinnings for its operations. Nonstate actors are surely important to this inquiry in that they clash with the liberal state, and of course the state, under liberalism, should often reach positions of accommodation with these nonstate actors. But what is being described is fundamentally the state and how it views the nonstate.

In contrast, pluralism assumes that the relevant inquiry is the entire range of legalities that course through the everyday experience of people. This means that the lived reality of communities and day-to-day perceptions of legitimacy and efficacy are far more important than philosophical models. In addition, a pluralist perspective is more likely to see individuals and groups, rather than just the state, as having agency and therefore playing crucial roles in navigating the interaction of normative systems and using those systems strategically.

For example, in the classic colonial interaction, a quasi-liberal, state-based legality was layered on top of an indigenous legal system. A liberal theorist would focus on the newly imposed system and on how it either accommodated or refused to accommodate local communities. This view is akin to what John Griffiths famously called weak legal pluralism, because it assumes a preexisting legitimate system that gets to decide how much to accommodate or tolerate competing systems.26 In contrast, strong legal pluralism would start from the observation that the colonial system rarely, if ever, wiped out the indigenous system altogether, and would instead focus on the interaction of these legal systems and the ways in which local actors used both systems strategically to gain leverage.

This is only one of many possible examples. But the point is that where liberalism only sees state legal systems and the challenges they face, pluralists focus on interactions among a much wider range of legal and quasi-legal systems. And global legal pluralism recognizes that nation-states must work within a framework of multiple, overlapping jurisdictional assertions by state, international, and nonstate communities.

Just as important, pluralists are much less likely to insist on positivist definitions of law and are therefore more willing to notice law even in the absence of coercive power. This is especially significant in the global arena where statements of legal norms may be highly effective regardless of formal enforcement power.27 For example, liberal sovereigntists sometimes insist that international, transnational, and nonstate legal norms have no independent valence and that instead states simply pursue their own interests.28 In contrast, pluralists unpack the idea of a state interest, recognizing that conceptions of proper policy do not simply arise in a vacuum. Rather, they are developed by human beings operating with various sets of assumptions, ideas about justice, conceptions of global strategy, and beliefs about morality. These assumptions, ideas, and cognitive categories are themselves shaped in part by legal consciousness. Accordingly, the legal norms that are “in the air” at any given moment of history—including international, transnational, and nonstate legal norms—may well affect how both policymakers and ordinary citizens think about the state’s interests.29

Thus, legal pluralism provides a richer account of how law actually operates, both domestically and internationally, than the positivist vision of liberal sovereigntism. We imbibe legal norms and cognitive categories even when we are not consciously aware of the norm in question. We are persuaded by legal norms even when those norms are not literally enforceable. We act in accordance with law because doing so has become habitual, not necessarily because we seek to avoid sanction. We conceive of our interrelations with others in terms of law because our long-term interests require that we do so, even when our short-term interest might seem to counsel otherwise. And the existence of a legal norm alters the constitutive terms of our relationships with others as well as the costs of noncompliance. All of these factors may be overcome in some circumstances. But the mere fact that legal norms are sometimes violated doesn’t mean that those norms have no constraining force at all. And only by thinking more broadly about changes in legal consciousness and the complicated social, political, and psychological factors that enter into the conceptualization of state interests can we begin to understand how nonstate law operates.

In addition, instead of treating the state as a unitary “personality” with a single set of interests, pluralists recognize that the real world is far messier, with a vast number of constituencies both within the governmental bureaucracy and outside it. This cacophony of voices is important because many of these voices, when advocating policy positions, can use the moral authority or persuasive power of international, transnational, and nonstate norms for leverage. These norms therefore become a tool of empowerment for particular actors. And given that any state policy decision is inevitably the result of a contest among various bureaucratic power centers, all of which are themselves influenced by outside pressure groups, lobbyists, NGOs, and the like, a more complex understanding of the global legal arena would need to explore ways in which plural legal norms empower specific interests both within and without the state policymaking apparatus.

In short, global legal pluralism offers a more complicated descriptive account of the interaction of normative systems, the strategic action of individuals and groups in deploying these multiple systems to pursue their interests, and the subtle processes by which even norms without coercive power can change legal consciousness and have impact over time. These nuances are often elided in the traditional liberal legal analysis.

4 Global Legal Pluralism and International Law

For many years, international law triumphalists hoped that the rise of international legal institutions would resolve the messy world of relative authority, regime collision, and fragmentation by creating one overarching, hierarchically superior set of norms that most people would follow most of the time. And yet, precisely as legal pluralism scholarship would predict, the hierarchy, once articulated, was immediately contested. Thus, international law, though it often has very real impact,30 ends up being one voice among many, all competing for authority. In addition, again as legal pluralism scholarship predicts, it quickly becomes clear that international law itself is not one entity. Instead, different international legal regimes, promulgated for very different reasons and administered by different tribunals and regulatory bodies, often conflict and collide with each other, leading to the need for negotiation, contestation, and hybrid provisional compromises.31

Legal pluralists, though they are more willing than international relations realists to see the importance of international law, part ways from committed internationalists because legal pluralists are unwilling to be confined by a single formalist definition of law or a preexisting hierarchy of legitimacy among legal orders; instead, they recognize that any such definition or hierarchy is likely to derive from a particular subject position that accords certain social action the mantle of law while denying other social action the same respect. Indeed, for years, pluralists wrestled with trying to define law before effectively giving up the project as inevitably fraught and biased, privileging some instantiations of law over others.32 Accordingly, pluralists turned the focus to observing sociological fact: where do we see “institutionalised and authoritatively mediated collective action?”33 What is it that individuals and communities come to consider to be law over time? What pronouncements of decision makers do they defer to, what rules do they obey, and whose decisions are they willing to enforce? And what practices do they enter into that impact their practical sense of binding obligation?

This approach allows us to include a variety of “emergent” systems within our purview and to conceptualize the possible creation of global law from below, born not of treaties and nation-states, but of more inchoate orders, such as the Basel Committee for Banking Supervision, the International Accounting Standards Board, the consumer-based Clean Clothes Campaign, international standard-setting bodies, the Codex Alimentarius, and even the law promulgated and imposed by online platforms such as Google or Facebook.34

The problem with this capacious, nonessentialist vision of law, from the point of view of internationalists, is that they have spent decades trying to convince committed nation-state sovereigntists that international law is superior law that should act as an independent constraint on states. Then along come legal pluralists who claim that seemingly everything and anything is law and it is a free-for-all, and that law is followed or not followed based on sociological and political factors, and the only way to tell what is actually law is to watch and see how the norms are articulated and which norms come to be treated as law. After all, if every instance of “institutionalised and authoritatively mediated collective action” gets to be called law, then there is no way to authoritatively determine which of those many legal regimes is superior to the others. Hans Kelsen would roll over in his grave!35

Ironically, in some contexts the pluralist perspective on law is actually helpful in defending the importance of international law. For example, as mentioned previously, some international relations and formalist scholars make polemical arguments against the very existence of international law, based on the fact that it often does not have independent coercive power behind it. Thus, according to these scholars, international law is simply an epiphenomenon of state power: states follow international law when it is in their interest to do so, and they ignore it when it is not.36

Against such assertions, legal pluralism offers an alternative way of understanding how law actually operates. From a pluralist perspective, law is not only that which coercively forces individuals (or states) to do things that they do not want to do. Indeed, pluralists argue, coercive power is not the only way that law can have an effect, either domestically or internationally. As Martha Finnemore has noted, “[s]ocially constructed rules, principles, norms of behavior, and shared beliefs may provide states, individuals, and other actors with understandings of what is important or valuable and what are effective and/or legitimate means of obtaining those valued goods.”37 As a result, law has an impact not merely (or perhaps even primarily) because it keeps us from doing what we want. Rather, law changes what we want in the first place.

Thus, law operates as much by influencing modes of thought as by determining conduct in any specific case.38 It is a constitutive part of culture, shaping and determining social relations39 and providing “a distinctive manner of imagining the real.”40 Indeed, “it is just about impossible to describe any set of ‘basic’ social practices without describing the legal relations among the people involved—legal relations that don’t simply condition how the people relate to each other but to an important extent define the constitutive terms of the relationship.”41 In this vision of law, the fact that international legal norms do not have coercive power behind them is not determinative because coercive power is not the only way that law constrains.42

Yet, even though legal pluralism provides a cogent set of arguments to defend the efficacy of international law, this is insufficient to international law triumphalists because legal pluralism has no means of supporting the legitimacy of international law as superior law. After all, if there are many normative communities in the world all asserting forms of jurisdiction, who gets to decide which assertions are permissible and which aren’t? In short, who gets to decide who gets to decide?

To a legal pluralist, however, this is a nonsensical question. After all, let us assume that we could get most people to agree that a particular assertion of jurisdiction was legitimate, whatever that might mean. Inevitably there would be some community somewhere that would resist this jurisdictional claim. And from that community’s perspective the assertion of jurisdiction would be illegitimate.

Of course, we are accustomed to thinking of jurisdictional assertions as the unique province of a sovereign entity. But jurisdiction is more appropriately understood as a site of contestation and engagement among multiple relative authorities. Indeed, the assertion of jurisdiction itself can open space for the articulation of norms that function as alternatives to, or even resistance to, established power.

For example, in seventeenth-century England, common law courts began to issue writs of prohibition in order to prevent the rival Court of High Commission from hearing certain cases.43 In response, some critics argued that the common law courts were overreaching and that the question of which court had proper jurisdiction to hear a case could only be resolved by the king because the authority of all judges derived from him.44 In Prohibitions del Roy, Lord Coke describes himself as having replied to such characterizations of the king’s authority:

[T]rue it was, that God had endowed his Majesty with excellent Science, and great Endowments of Nature; but his Majesty was not learned in the Laws of his Realm of England With which the King was greatly offended, and said, that then he should be under the Law, which was Treason to affirm, as he said; to which I said, that Bracton saith, Quod Rex non debet esse sub homine, sed sub Deo et Lege [that the King should not be under man, but under God and the Law].45

Thus, Coke refused to place the king beyond or above the domain of law.

By challenging the king and affirming the jurisdiction of the common law courts, Coke asserted the primacy of law even over sovereign power. In doing so, however, he also stripped the courts of the very “institutional protection … that ordinarily stands behind” courts and enforces their orders.46 After all, who is to enforce legal jurisdiction when the king stands in opposition? This story makes clear both that alternative normative bodies can exercise power separate from (and perhaps contrary to) those wielding coercive power and that the exercise of such power is risky and always contingent on broader acceptance by communities (and coercive authorities) over time. Nevertheless, despite the risk, the rhetorical assertion of jurisdiction itself can have an important effect.47 For example, Coke’s memorialization of this jurisdictional assertion in his treatise was undoubtedly part of the Enlightenment movement to limit the power of kings and assert a higher rule of law. Thus, one can see a direct line from Coke to Thomas Paine, who declared that in the new United States of America, “law is king.”48

It is, of course, a commonplace to say that courts lack their own enforcement power, making them dependent on the willingness of states and individuals to follow judicial orders. As discussed previously, this observation is often used as an argument for the irrelevance of international law itself: because it is not state law, so the argument goes, it is subject to the realpolitik demands of pure power and is perhaps not really law at all. Similarly, we might think the claims to jurisdictional authority by nonstate communities are not really law because the power of these nonstate communities might depend on the willingness of states to carve out zones of jurisdictional autonomy for such communities.

But it is important to recognize that neither of these examples is fundamentally different from how law always operates, even when articulated by nation-state authorities. Indeed, courts can only ever exercise authority to the extent that someone with coercive power chooses to carry out the legal judgments issued.

Thus, the essence of law is that it makes aspirational judgments about the future, the power of which depends on whether the judgments accurately reflect evolving norms of the communities that must choose to obey them. If this is so, then we might view extraterritorial lawmaking as substantially similar to lawmaking within territorial bounds. For example, if a French court issues a judgment against a U.S. corporation, it might be true that the court’s command is only literally enforceable if an American authority will agree to enforce it,49 but the same court’s decision against the corporation’s French subsidiary is similarly dependent on the enforcement power of a sovereign. After all, if the executive branch of the French government were to refuse to enforce the order against the subsidiary, that order would have no more force than the order against the American parent. Finally, regardless of whether a U.S. sovereign entity ever enforces the French court’s order, the court might never need literal enforcement from a U.S. court. If the U.S. corporation wishes to continue commercial activity in France, the corporation may choose to comply “voluntarily” anyway.50

So, if the assertion of jurisdiction is always an assertion of community dominion, then all legal decisions rely on both that particular community’s acquiescence and the willingness of other entities to recognize, enforce, or comply with the jurisdictional assertion. In this vision, we come to understand that all jurisdictional assertions depend largely on the rhetorical force of their articulation of norms to entice allegiance. Jurisdiction is really “jurispersuasion,” the power to speak law and try to convince others to follow that law over time.

This should not really be such a radical idea. We can all think of examples where jurisdictional assertions and legal pronouncements are contested, resisted, subverted, disobeyed, and transformed over time. Likewise, no state or empire has ever been able to govern absolutely with no resistance. And of course there are always and forever many places in the world where state institutions and governments have far less actual power than other legal and quasi-legal entities.

The key point is that in order to resolve a normative conflict there is no way to get outside of social context in order to play God and simply decree that one set of norms or one decision maker is authoritative and the rest are not. Or perhaps another way to put it is that one can try to make such a decree, but there is no reason to believe that such a decree will be universally accepted. To the contrary, as soon as one makes such a decree, that too will be resisted, contested, and subverted. There is no end to the contestation. And that is perhaps the core descriptive insight of legal pluralism.

International law triumphalists may well be concerned about this reality. And as a political matter I may personally agree that certain international norms should be followed by populations. And I, for one, hope nation-states sufficiently imbibe these norms and that they seep into consciousness, hardening into the taken-for-granted sense of just “how things are.” For example, the idea of individual human rights may have become part of legal consciousness in that way, and people around the world are now far more likely to frame their claims in the language of rights than a century ago.

But again, notice that we are back in the realm of politics and sociological reality. If a norm seeps into legal consciousness, then it functions effectively as law, whether it’s an international law norm, a nation-state norm, or a nonstate norm. But as to abstract claims of legitimacy or superiority, legal pluralism recognizes that any such claims are only ever partial and contested. And if that serves to frustrate both nation-state sovereigntists and international law triumphalists, so be it. It is the world we actually live in. The sovereigntist and internationalist models of legitimacy are merely distorted simplifications of reality.

5 Global Legal Pluralism as a Normative Project

As a descriptive enterprise, global legal pluralism is now far less controversial than it once was. In particular, even the most diehard legal positivist would now likely acknowledge that sub-, supra-, or non-state normative systems do impose real constraints that have real impacts. Thus, legal pluralists might be tempted simply to declare victory on the thick description front and stop there.

And yet one might choose to go further and pursue a more normative path. After all, a richer descriptive account of the world is also in part a celebration of possibility. If “the way things are” is not natural and inevitable, but instead culturally constructed and contingent, then that means alternatives are open to us. Legal pluralism is in some sense neither about the state or the nonstate per se, but is instead a fundamental celebration of the values of diversity, multiplicity, compound and flexible identities, and resistance to the seemingly natural state of things. In addition, legal pluralism can be seen to support the idea that law can be a productive terrain of contestation, a forum for dialogue across difference.

Consider the philosopher Iris Marion Young’s idea of “unassimilated otherness,” which she posited as the relation among people in the ideal “unoppressive city.”51 Young envisioned ideal city life as the “‘being-together’ of strangers.”52 These strangers may remain strangers and continue to “experience each other as other.” Indeed, they do not necessarily seek an overall group identification and loyalty. Yet they are open to “unassimilated otherness.” They belong to various distinct groups or cultures and are constantly interacting with other groups. But they do so without seeking either to assimilate or to reject those others. Such interactions instantiate an alternative kind of community, one that is never a hegemonic imposition of sameness but that nevertheless prevents different groups from ever being completely outside one another. In a city’s public spaces, Young argues, we see glimpses of this ideal. “The city consists in a great diversity of people and groups, with a multitude of subcultures and differentiated activities and functions, whose lives and movements mingle and overlap in public spaces.” In this vision, there can be community without sameness, shifting affiliations without ostracism.

This is the idealism that could be seen to be at the core of global legal pluralism. And yet at this moment in history, that precise set of ideals is under attack. Indeed, if states can be hegemonic and oppressive, it seems clear that nationalists can be even more so. In Europe, we see a pushback against the loose integration of the European Union in favor of tribalism. This is particularly troubling because the decades since 1945 have been by far the most peaceful and economically prosperous in Europe’s many centuries of history, and we should not allow the governance pluralism that characterizes the European Union to be lightly tossed aside because of vague calls for border protection and nation-state sovereignty. At the same time, worldwide we see communities refusing to allow increased migration and diversification, instead calling for more stringent policing of borders, the building of walls, and so on. And of course religious intolerance and sectarian prejudice fuel numerous conflicts around the world. Most recently, Donald Trump’s assault on all the institutions of democratic governance and the rise of the far right in Europe and elsewhere represent existential threats to the post–World War II order and perhaps the ideal of democratic multiculturalism itself.

Given this context, might scholars wish to do more than just describe? Can we engage with this flight from the ideals of diversity and make the case for institutions that, however imperfectly, embed pluralist ideals and values into their design? If so, it would be useful to pursue what it might look like to think of global legal pluralism as an explicitly normative project.

But that simply raises more questions. What might it mean for legal pluralists to play out some of the normative implications of their work for theories of law, policy, and institutional design? Do legal pluralists have something distinctive to add to contemporary law and governance debates? Or would asking such questions ultimately undermine the core insights of legal pluralism by committing scholars to particular modes of governance hierarchy, transforming strong legal pluralism back into weak legal pluralism? And if so, is that a trade-off we can bear as scholars in exchange for policy relevance? And even if we were willing to make such a trade-off, is a legal pluralist position inherently in tension with any effort at systemic reform because legal pluralism recognizes that any system will always be partial, contested, and contingent? Or might systemic reform that is partial, contested, and contingent nevertheless be better than no reform at all?

Most fundamentally, legal pluralists might be able to mount a clear-throated defense of legal rules and governance institutions that foster interaction and dialogue among multiple norm-generating communities, rather than dissolving diversity either into universalism, on the one hand, or tribalism, on the other. And we need that defense right now, if only to name the values of diversity, dialogue, and communication across difference that are at the core of the world we might be on the brink of losing in the global retreat into authoritarian populism.

In considering the idea that legal pluralism might be a normatively desirable approach to the design of legal systems and procedures, we might ask (as summarized previously) whether legal or governmental systems might sometimes affirmatively seek to create or preserve spaces for productive interaction among multiple, overlapping communities and legal systems by developing procedural mechanisms, institutions, and practices that aim to bring those communities and systems into dialogue rather than dictating norms hierarchically. Further, global legal pluralism suggests that such an approach might be normatively desirable regardless of context, making it potentially a globally generalizable theory.

For example, while constitutions traditionally try to demarcate clear hierarchical lines of authority among different decision makers, a more pluralist constitutional design might, instead, create increased opportunities for dialectical legal interactions. Along these lines, an institution such as federalism, which allows for creative contestation both among states and between the federal government and the states as a whole, can be seen as opening space for dialogue.53 Or a court’s practice of publishing dissenting opinions can be seen as a mechanism that gives voice to contestation, allowing the dissenting voice to be heard in the marketplace of ideas.54

Turning to the international and transnational realm, as discussed previously, some who study international law fail to find real “law” because they are looking for hierarchically based commands backed by coercive power.55 In contrast, a pluralist approach understands that interactions among various tribunals and regulatory authorities are more likely to take on a dialectical quality that is neither the direct hierarchical review traditionally undertaken by appellate courts nor simply the dialogue that often occurs under the doctrine of comity.56

Legal pluralism as a normative project might therefore specifically seek to identify those procedures, institutions, and practices that provide frameworks for managing diversity without dissolving it into universality. And although managing diversity is in some sense also the goal of liberal legality, it may be that legal pluralism offers a distinctive and perhaps sometimes a more effective approach. In order to construct such an approach, we might use Hannah Arendt’s idea of “bearing with strangers” to think of how law could also build models of dialogue across difference rather than either walling difference off, on the one hand, or dissolving difference altogether, on the other. From there, we can develop a set of principles that might be built into legal procedures, institutions, and practices that take seriously this pluralist approach.

Global legal pluralism as a normative project also recognizes the possibility that at least sometimes this pluralism of normative authority may be preferable to a system that imposes a single authority, because the reality of legal pluralism empowers individuals to strategically operate among normative and procedural regimes. In a world of multiple overlapping legal and quasi-legal systems, there are multiple ports of entry. An argument unheard in one forum can gain traction in another. A norm articulated in one place can be persuasive elsewhere. The powerless in one system can access power in another. As Robert Cover recognized decades ago, there are inherent advantages to a system “that permits tensions and conflicts of the social order” to be “played out in the overlapping jurisdictional structure of the system itself.”57 Of course, powerful repeat players can also strategically use such a plural system to shop for desired norms. Thus, the mere existence of global legal pluralism does not magically level the playing field among parties of disparate power or render such power disparities irrelevant. But there can be little doubt that jurisdictional pluralism opens up discursive space, providing opportunities for agency that may not have existed otherwise.

Global legal pluralism as a normative project is not strongly universalist in the sense of insisting on a single set of norms. Instead, it is simply suggesting a set of possible procedural values that should be considered, recognizing that even these procedural values might sometimes be overridden based on other possible values. Yet, even such comparatively weak proceduralist commitments undeniably incorporate Habermassian dialogic values.58 And given that these values are asserted as part of a global normative theory, albeit a proceduralist one, for committed pluralists this normative global legal pluralism is overly liberal and not really pluralist at all.59

I have argued elsewhere why I think global legal pluralism as a normative project, though potentially consonant with liberalism, is nevertheless distinct from liberalism because it emphasizes participatory and dialogic values that are not as core to the liberal model.60 But I cannot deny that it certainly does espouse a set of dialogic values. And this proceduralist version of pluralism is liberal to the following extent: what I am seeking are procedures, institutions, and practices that bring multiple norm-generating communities into greater dialogue with each other. For example, the margin of appreciation doctrine formulated by the European Court of Human Rights (ECHR) creates an iterative, interactive process among communities that would not exist as strongly if the ECHR simply tried to impose an international norm hierarchically on the one hand, or fully deferred to local norms on the other. Likewise, a hybrid court or tribunal with members of multiple communities sitting next to each other will tend to create more dialogue among those communities in reaching an outcome. Or a choice-of-law doctrine that requires decision makers to look to norms other than those of their own community in order to find possible rules of decision will likely result in more thoughtful consideration of those alternative communities, regardless of the ultimate outcome of the case. In each of these circumstances, the goal is to make decision makers more restrained in their exercise of jurispathic power and more accommodating of difference. And of course, these same principles could be, and sometimes are, adopted by nonstate communities in managing their interactions with others.

But it is obviously true that some communities don’t even want to join the dialogue. Other communities wish to exclude certain segments of the population (e.g., women) from the conversation. Some might even question whether rational dialogue is what is needed to make decisions. For example, if a religious leader seeks merely to impose an asserted universal truth by fiat, there is little room for the conversation, deference, and accommodation that a more pluralist mechanism would hopefully engender. Accordingly, a proceduralist vision of pluralism contains a bias that favors inclusion, participation, and conversation, and some illiberal communities will reject it on that basis.

Thus, as some critics have pointed out, the sorts of procedural mechanisms, institutional designs, and discursive practices that I advocate require “a larger normative environment in which pluralism has to be negotiated.”61 This is true and, as noted previously, that normative environment is one in which reasoned discourse among multiple worldviews is both accommodated and fostered as much as possible. Accordingly, there must at least be agreement among the different normative communities to participate in the common enterprise. If they refuse to participate, then it seems to me there is little that can be done within the legal arena.

In my book, Global Legal Pluralism: A Jurisprudence of Law Beyond Borders,62 I draw on theorist Chantal Mouffe’s distinction between “adversaries” and “enemies.”63 Adversaries are willing to enter the same social space and contest substantive normative disagreements; enemies are unwilling even to engage. The goal of my procedural pluralism is to encourage as many normative communities as possible to become adversaries rather than enemies. I argue that a system that routinely squelches alternative voices is likely to create more enemies over time, whereas one that seeks to allow multiple voices to be heard and tries for accommodation as much as possible will be more successful at turning at least some of those enemies into adversaries. Again, if this simply means bringing more enemies into the ambit of a liberal legal order that seeks maximum accommodation and deference to plural norms from plural communities, then I am happy to embrace that form of pluralism (and that form of liberalism).

But some want legal pluralism to be something far more radical (and far more impractical). So, for example, in my book I make what I think is a relatively moderate and restrained argument that liberal communities might try to open limited space for sharia courts to operate so long as those courts do not trench upon fundamental values of the liberal community.64 And it should be noted that even that moderate and restrained version of the argument draws fire from critics across the political spectrum, from rights advocates worried about illiberal practices to nation-state sovereigntists worried about giving any authority at all to nonstate communities. Yet Alexis Galán and Dennis Patterson, in an article critiquing my book,65 want to push much further than I do. They claim that it’s not really pluralism unless I go all the way and advocate that liberal communities allow sharia courts to operate regardless of whether or not they violate fundamental values of the liberal community.66 However, just because one embraces insights from legal pluralism does not mean that the values of pluralism must necessarily and always trump any other values a community might hold. It simply cannot be that legal pluralism is only a true normative position if it is pursued to the exclusion of all other values, interests, and commitments.

Galán and Patterson treat my balancing of the values of pluralism with other values as ambivalence. They correctly note that my book celebrates pluralism as a descriptive fact, that I appreciate the existence of multiple overlapping communities, and that I resist universalizing tendencies that reduce diversity. But they see all of that as inconsistent with my effort to encourage the creation of legal mechanisms to manage this pluralism. However, these positions are not inconsistent at all. Indeed, they are likely to be our only hope of addressing the reality of pluralism without either squelching alternative views on the one hand, or having no legal order at all on the other.

I acknowledge that striking this balance is extraordinarily difficult and perhaps impossible to achieve fully. But that does not mean it is incoherent or analytically inconsistent to try. And most importantly my book simply argues that it is normatively desirable for communities to make the effort. Indeed, I am far less concerned with how individual cases are decided or how individual institutions or mechanisms are designed than I am in trying to ensure that whoever reaches those decisions considers the values of legal pluralism as part of the calculus. So, yes, legal pluralism gets subsumed within a broader set of values held by any given decision maker or community, but that does not mean that factoring in the values of pluralism does not create long-term changes in the way the decision maker or community tackles procedural or institutional design challenges.

Indeed, as discussed previously, it is not possible to create any truly pluralist normative order given that pluralism assumes that there will inevitability be resistance to any normative order, however inclusive. Thus, there can be no such thing as normative global legal pluralism in a pure sense. As soon as any normative regime is articulated, it cannot be fully plural. But that doesn’t mean that a legal system that is more self-conscious in its effort to accommodate plural voices might not still be preferable to one that is not.

The response, therefore, to the objections of the strong pluralists is similar to the response to the committed internationalists. The concerns of both groups are correct, but there is no way to fully extricate oneself from such concerns. Any honest descriptive account of law must recognize that in the face of any assertion of law, even the most global and all-encompassing, pluralism is never defeated; what is legitimately law to one group will be illegitimate to others. At the same time, any normative institutional design decision or procedural choice or judicial or legislative rule will always and necessarily be “jurispathic,” as Robert Cover would say,67 thereby choosing one law over another and striking a blow to pluralism.

So, what to do in response to these two opposite critiques, both of which are accurate? My answer is to recognize the conundrum and therefore always to be self-conscious about one’s assertions of legitimacy or legality or one’s exercises of hegemonic power. This emphatically does not mean that one should never make such assertions; only that one should be aware of the reasons that such assertions are inevitably problematic. Hans Lindahl calls such an approach “restrained collective self-assertion,”68 and it is likely the most persuasive way of understanding how authority works in a world where authority is only ever relative, not absolute.

Many of the chapters in this volume explore institutional instances of restrained collective self-assertion, providing examples of institutional designs, procedural mechanisms, and discursive practices that maintain space for consideration of multiple norms from multiple communities: margins of appreciation, complementarity, subsidiarity, zones of autonomy, hybrid participation agreements, reciprocal recognition, and so on. All of these mechanisms (and many more) can be understood as ways that legal, governmental, or quasi-governmental regulatory systems can seek to create or preserve spaces for productive interaction among multiple, overlapping communities and legal systems.

Deploying these pluralist procedural mechanisms, institutional designs, or discursive practices does not require a commitment to any overarching universal set of substantive values, although as discussed previously they do perhaps require a commitment to the liberal value of dialogue across difference. Again, restrained collective self-assertion means only a pragmatic willingness to engage with other possible normative systems and potentially to restrain one’s own jurispathic voice for the sake of forging more workable, longer-lasting relationships and harmony among multiple communities.

Significantly, restrained collective self-assertion does not mean no collective self-assertion. Sometimes, of course, such deference to the “other” will not be possible; this proceduralist normative vision of legal pluralism only seeks to embed habitual practices in which deference is considered and attempted, not in which it is always implemented.

Restrained collective self-assertion seeks to, at least, draw the participants to the contestation into a shared social space. This approach builds on Ludwig Wittgenstein’s idea that agreements are reached principally through participation in common forms of life, rather than through agreement on substance.69 Or, as Mouffe put it, we need to transform “enemies”—who have no common symbolic space—into “adversaries.”70 Adversaries, according to Mouffe, are “friendly enemies: … friends because they share a common symbolic space but also enemies because they want to organize this common symbolic space in a different way.”71 Ideally, law—and particularly legal mechanisms that foster restraint in collective self-assertion—can function as the sort of common symbolic space that Mouffe envisions and can therefore play a constructive role in transforming enemies into adversaries.

Restrained collective self-assertion is global in the sense that it aims to force consideration of what is necessary to have a smoothly functioning trans-community legal order, what U.S. Supreme Court Justice Harry Blackmun once called “the systemic value of reciprocal tolerance and goodwill.”72 On the other hand, it is pluralist because it demands that the assertion of “self” always be conscious of the “other” that is potentially being excluded. Any assertion of jurisdiction and any legal decision is inevitably jurispathic: it “kills off” one interpretation as it asserts another.73 The key point is to make decision makers self-conscious about their necessary jurispathic actions.74

This global legal pluralist framework, therefore, aims simultaneously to celebrate both local variation and international order, recognizing the importance of preserving both multiple sites for contestation and an interlocking system of reciprocity and exchange. Of course, actually doing that in difficult cases is a Herculean and perhaps impossible task. Certainly, mutual agreement about contested normative issues is unlikely and possibly even undesirable. Thus, the challenge is to develop ways to seek mutual accommodation, while keeping at least some play in the joints so that diversity is respected as much as possible. Such play in the joints also allows for the jurisgenerative possibilities inherent in having multiple lawmaking communities and multiple norms.75 Always, the focus is on trying to forge the Wittgensteinian sort of shared social space that Mouffe describes for transforming enemies into adversaries.

Taken together, these principles provide a set of normative criteria for evaluating the ways in which legal systems interact. In addition, the principles could inform a community (whether state-based or not) that wishes to design mechanisms, institutions, or practices for addressing pluralism. Of course, such criteria are not exclusive. For example, a procedure or practice that manages pluralism well but denies certain norms of fundamental justice might be deemed problematic, regardless of its embrace of pluralism. Thus, I do not say that embracing pluralism always overrides other concerns. After all, many legal and quasi-legal orders are repressive and profoundly illiberal, and their norms may be resisted on those grounds. Instead, the important point is simply that pluralist considerations should always at least be part of the design, inculcating habits of mind that promote deference and restraint. Accordingly, decision makers should always ask: Are there other normative systems at play here? Should I restrain my jurispathic voice? Is there some other decision maker who might more appropriately speak to this issue? Are there ways I could develop a hybrid decisional framework that brings more voices to the table? And how can I design ongoing practices, procedures, or institutional arrangements to constitutionally embed these inquiries?

6 Global Legal Pluralism and Cosmopolitanism

Cosmopolitanism is often thought to be the opposite of pluralism because cosmopolitanism is seen as a justification for universal overarching norms that govern beyond and above the state. In this conception, cosmopolitanism is equated with universalism, and if that is the definition of cosmopolitanism then it does seem to be antithetical to pluralism. Certainly, from a pluralist perspective there are reasons to question both the desirability and the feasibility of universalism, at least in some contexts.

As to desirability, it is not at all clear that universalism is an unalloyed good. Indeed, if we think of ourselves solely as citizens of the world, we might tend to dissolve the multi-rootedness of community affiliation into one global community. Thus, universalism may fail to capture the extreme emotional ties people still feel to distinct transnational or local communities and therefore ignore the very attachments people hold most deeply.

In addition, universalism inevitably erases diversity. This is a problem for three reasons. First, such erasure may involve the silencing of less powerful voices. Thus, the presumed universal may also be the hegemonic. Second, preserving legal diversity can be seen as a good in and of itself because it means that multiple forms of regulatory authority can be assayed in multiple local settings. Just as states in a federal system function as “laboratories” of innovation, so too the preservation of diverse legal spaces makes innovation possible. Third, a legal system that provides mechanisms for mediating diversity without dissolving difference necessarily also provides an important model for mediating diversity in day-to-day social life. For example, one argument for a strongly speech-protective interpretation of the First Amendment of the U.S. Constitution is that the effort required to tolerate the provocative speech of others is the same effort required to tolerate others more generally.76 Thus, a legal system that demands dialogue across difference rather than the erasure of difference is more likely to create the context for an engaged diverse society than one that, in contrast, seeks uniformity as its goal.

Nevertheless, even if one rejects these normative arguments and embraces universalism as a goal, it is difficult to believe that, as a practical matter, harmonization processes will ever fully bridge the significant differences that exist among states, let alone the variety of nonstate orders at play in the world. This is because many differences both in substantive values and attitudes about law arise from fundamentally different histories, philosophies, and worldviews. People are therefore likely to be either unable or unwilling to trade in their perspectives for the sake of universal harmony. Moreover, even if they were so inclined, it would be difficult to develop a process for determining which norms should be elevated to universal status and which should give way. Thus, when harmonization is possible, it is usually a slow, laborious undertaking, limited to codifying normative convergences that have already occurred over time. As a result, harmonization is generally backward-looking, and in a rapidly changing world, harmonization processes will tend to lag behind social, technological, and economic realities. Accordingly, even the most optimistic universalist would have to acknowledge that normative is at the very least a constant transitional reality that will require pluralist processes to address.

But perhaps we can view cosmopolitanism as something different from universalism. After all, cosmopolitanism does not necessarily require a belief in a single global welfare or even a single universal set of governing norms, nor does it necessarily require that global welfare always dominate over state welfare. Indeed, properly understood, cosmopolitanism need not be incompatible with pluralism at all. To the contrary, a more nuanced understanding of cosmopolitan theory offers a useful framework for conceptualizing the interplay of various actors precisely because it recognizes that people have multiple affiliations, extending from the local to the global (and many nonterritorial affiliations as well).

For example, Martha Nussbaum has stressed that cosmopolitanism does not require one to give up local identifications, which, she acknowledges, “can be a source of great richness in life.”77 Rather, following the Stoics, she suggests that we should think of ourselves as surrounded by a series of concentric circles:

The first one encircles the self, the next takes in the immediate family, then follows the extended family, then, in order, neighbours or local groups, fellow city-dwellers, and fellow countrymen—and we can easily add to this list groupings based on ethnic, linguistic, historical, professional, gender, or sexual identities. Outside all these circles is the largest one, humanity as a whole.78

Therefore, we need not relinquish special affiliations and identifications with the various groups of which we may feel a part.

In this vision, people could be “cosmopolitan patriots,” accepting their responsibility to nurture the culture and politics of their home community while at the same time recognizing that such cultural practices are always shifting, as people move from place to place or are increasingly affected by spatially distant actors.79 “The result,” in the words of Kwame Anthony Appiah, “would be a world in which each local form of human life is the result of long-term and persistent processes of cultural hybridization—a world, in that respect, much like the world we live in now.”80

Thus, cosmopolitanism is emphatically not a model of international citizenship in the sense of international harmonization and standardization, but is instead a recognition of multiple refracted differences where people acknowledge links with the “other” without demanding assimilation or ostracism. Cosmopolitanism seeks “flexible citizenship,” in which people are permitted to shift identities amid a plurality of possible affiliations and allegiances, including nonterritorial communities.81 The cosmopolitan worldview shifts back and forth from the rooted particularity of personal identity to the global possibility of multiple overlapping communities. “[I]nstead of an ideal of detachment, actually existing cosmopolitanism is a reality of (re)attachment, multiple attachment, or attachment at a distance.”82

In recent years, Patrick Glenn has offered a rich account of the role of nation-states within this kind of multiplicity.83 He argues that there never has been and never will be a nation-state that was not ultimately cosmopolitan in character because all states exist as part of a world of relative overlapping authorities. In the end, he argues that we should look to the structural ways that states operate in, and adapt to, this cosmopolitan reality. And in doing so, he focuses on many of the same sorts of procedures and institutions that global legal pluralism has explored over the past two decades. A cosmopolitan pluralist conception of law, therefore, might be seen to capture the middle ground between strict territorialism on the one hand and expansive universalism on the other. A territorialist approach fails to account for the wide variety of community affiliations and social interactions that defy territorial boundaries. A more universalist perspective, by contrast, which seeks to imagine people as world citizens first and foremost, might seem to be a useful alternative. But such universalism tends to presuppose a world citizenry devoid of both particularist ties and normative discussion about the relative importance of such ties. Thus, universalism cuts off debate about the nature of overlapping communities just as surely as territorialism does.

A cosmopolitan pluralist conception, in contrast, makes no attempt to deny the multi-rooted nature of individuals within a variety of communities. Thus, although a cosmopolitan pluralist conception might acknowledge the potential importance of asserting universal norms in specific circumstances, it does not require a universalist belief in a single world community. As a result, cosmopolitan pluralism offers a promising rubric for analyzing law in a world of diverse normative voices.

Moreover, in this conception, cosmopolitanism and pluralism are in no way incompatible. Cosmopolitanism recognizes multiple affiliations and overlapping community identification as well as multiple legal systems, whereas pluralism recognizes that these legal and quasi-legal systems can include both state and nonstate entities. Thus, the evolution of global legal pluralism is fully compatible with cosmopolitan theory, at least as understood in this more nuanced framework.

7 Global Legal Pluralism, the Rule of Law, and Democracy

As global legal pluralism has successfully put forth an alternative conception of the global legal order, we have seen challenges to the idea that pluralism provides a useful conceptual framework. These challenges most often focus on two dimensions: first, whether a pluralist framework undermines the stability and predictability that are the hallmarks of the rule of law; and second, whether recognizing the potential validity of transnational, international, and nonstate law fundamentally undermines democratic principles by recognizing the importance of norms articulated beyond the state polity.

With regard to rule of law, the concern is that any theory that leaves supremacy claims undecided is simply a recipe for chaos. Yet to some degree there is no way to escape this chaos because any claim to superior authority will inevitably be contested and ultimately only be relative, not absolute. And this is a particular problem if one tries to establish more hierarchical, absolutist structures because such hierarchical structures don’t have the flexibility to adapt to change, challenge, and contestation. Pluralist structures, in contrast, often represent “a hybrid between hierarchical and network forms of order.”84 As Krisch argues, such a hybrid “allows for regimes with an internally hierarchical structure, but denies them ultimate supremacy, and thus navigates between routine hierarchies and exceptional disruptions, to be solved eventually only through consensual forms.”85 Thus, perhaps counterintuitively, the flexibility inherent in pluralist structures can be a source of stability because tensions in the social order have space to play out in the legal governance structure itself. Pluralism provides openings for multiple actors and multiple voices and thus provides safety valves that more hierarchically based institutions may lack. As such, we may find pluralist structures to be more stable than hierarchical ones over time.86

As to democracy, some maintain that only territorially defined nation-state communities can legitimately claim to exercise democratically grounded power. But such a statement assumes much of what global legal pluralism seeks to challenge, and it is far from clear that the imperatives of democratic sovereignty necessarily render any consideration of transnational, international, or nonstate jurisdictional assertions illegitimate. First, it is no threat to sovereignty for a nation-state to decide that its sovereign interests are advanced overall by deciding to defer to norms or decisions of other institutions (whether state-based or not) that limit what it can otherwise do. Second, some nonstate norms, such as international human rights norms, may actually strengthen domestic democracy, properly understood. This is because constitutional democracy already includes within it the idea that “all people (and not merely the majority) can associate themselves with the project of self-government.”87 Thus, obedience to nonstate norms that minimally protect minority interests or multilateral institutions that help guard against capture of government by minority factions actually enhances democracy rather than subverts it.88 Third, at least when nonstate norms influence or are formally incorporated into domestic law, such incorporation often occurs through the actions of domestic political actors on either the national or local level,89 and it is unclear how there could be democracy objections to such influence. Finally, and most fundamentally, legal norms have always migrated across territorial boundaries, and precepts that come to be thought of as constitutive of a community can often be traced historically to ideas borrowed from other sources outside that community.90 “Ideas, norms, and practices do not stop at the lines people draw across land,”91 and nonstate norms are always translated into local vernacular.92 This process of “vernacularization” and the debate about ideas, norms, and practices that go along with it are and always have been part of democratic discourse, not in opposition to it. As Seyla Benhabib has argued:

The spread of cosmopolitan norms … has yielded a … political condition [in which] the local, the national and the global are all imbricated in one another. Future democratic iterations will make their interconnections and interdependence deeper and wider. Rather than seeing this situation as undermining democratic sovereignty, we can view it as promising the emergence of new political configurations and new forms of agency.93

Indeed, if democracy is understood not just as majoritarian preference but as a system for fostering dialogue across difference, pluralist structures can actually enhance, rather than undermine, democracy.

In short, pluralist structures contribute to democracy by providing multiple ports of entry and multiple opportunities for contestation. Such forms of contestation can sit alongside typical electoral processes and may be seen to be part of the character of a multidimensional democratic system. As Krisch points out, “[e]lections will probably remain central to any conceptualization of democracy, but some of the weight they carry domestically might, in the post national sphere, be borne by other, contestatory mechanisms.”94

These are not complete answers to either the challenge about certainty or the challenge about democracy. But they do indicate that global legal pluralism does have a range of possible responses to those challenges. Further research will be needed both to further build the core philosophical underpinnings for a pluralist framework and to empirically evaluate these challenges in a variety of factual settings.

8 The Politics of Global Legal Pluralism

The politics of global legal pluralism are complex and multifaceted. As noted at the outset, global legal pluralism builds upon earlier scholarship focused on legal pluralism in more localized settings. And as a descriptive project this scholarship eschewed normative statements either advocating for or against different aspects of legal pluralism.

This is not to say, of course, that legal pluralism as a scholarly project was (or ever could be) devoid of implicit values and normative biases. Indeed, one might say that two strong normative undercurrents have always animated legal pluralism. First, legal pluralism was an attack on legal centralism, the idea that law was the sole province of the state and its formal institutions.95 Pluralists sought to undermine the assumption of state power, discovering agency and subversive opportunities among those presumed to be marginalized. As such, legal pluralism was a way of critiquing the power of the state and even at times celebrating resistance to state hegemony. Second, legal pluralism often had an implicit pro-local bias, particularly in its emphasis on forms of resistance to colonial state power. Perhaps echoing cultural anthropology’s more general celebration of the local, legal pluralists tended to make the local, the indigenous, and the anticolonial the heroes of the narrative. Likewise, left-wing writers on development issues have sometimes used concepts drawn from legal pluralism to celebrate resistance to transnational elites, such as the World Bank.96

Of course, there is nothing intrinsically progressive or better or more enlightened about the “local.” And local communities can themselves reflect significant power asymmetries. Moreover, “community” is not a static concept. Communities are always changing, and contestation within communities is ever-present. Indeed, legal pluralists increasingly chart the ways in which local actors use the language of nonlocal legal tropes to gain leverage within their community.

Legal pluralism has also sometimes been seen as supporting a more reactionary politics. As Grégoire Mallard describes in his chapter in this volume, French anthropologists played prominent roles in French colonial administrations, thus aligning themselves with colonial power. Moreover, Mallard reveals that some of these pluralists resisted the idea that Algeria could vote for independence because they argued that Algeria was not one coherent political community, but rather many communities. Thus, a perfectly plausible descriptive observation was transformed into a political weapon for maintaining colonial rule. According to Mallard, this association of legal pluralism with colonialism taints the idea of legal pluralism in French academic circles to this day.

If global legal pluralism’s descriptive project is politically charged, its normative project is even more fraught. This is true even though global legal pluralism does not advocate any specific substantive norms, focusing instead on the emancipatory, jurisgenerative potential of legal procedures, institutions, and practices that provide a constructive forum for dialogue across difference. Despite the seeming absence of strong normative content, global legal pluralism is subject to attack from committed internationalists, committed nation-state sovereigntists, and even committed pluralists.

As discussed previously, those advocating strong international legal rules worry that global legal pluralism undermines hard-won victories by “robbing” international law of its intrinsic superiority and therefore giving too much play to local community sentiment, which internationalists tend to view as backward, regressive, and parochial. On the other hand, nation-state sovereigntists object to pluralism’s insistence on relative rather than absolute authority as well as the important role of nonstate norms in challenging the hegemony of the state. Finally, committed pluralists see global legal pluralism’s normative project as overly indebted to liberal legality and the potentially constructive role of formal legal institutions in navigating difference, thereby jettisoning too much of legal pluralism’s radical critique of legal centralism.

With regard to this last critique, it does appear that the evolution of global legal pluralism is on a different trajectory from the original legal pluralists. Indeed, global legal pluralism as a normative project derives from a different context and has different substantive aims from those of what we might call “classic” legal pluralism. Importantly, the classic legal pluralists were principally engaged in critique of a dominant view of legality, and they were doing it primarily from the perspective of thicker description. It is no accident that many of the original legal pluralists were social scientists, not law professors or legal philosophers. And while these authors did likely have a normative sympathy for counterhegemonic legalities, such normative commitments were generally unstated and implicit.

In contrast, many global legal pluralists are actually trying to advocate a plausible set of institutional arrangements and procedural mechanisms in order to make dominant legal and governmental entities more pluralist in orientation. That is a very different starting point, and it is therefore not surprising that these scholars do indeed tend to embrace aspects of liberal legality. Thus, it is undoubtedly true that the new generation of global legal pluralism scholarship has not severed ties with classic state-based legal theory (and its limits), but it is also true that this new generation is no longer aiming to completely sever such ties in the name of radical critique; this new work is instead trying to introduce more pluralist frameworks into hegemonic structures in order to make them more accommodating to hybridity. And that means there will be limitations on the range of hybridity, the language used, and the sorts of arguments entertained. But, these scholars would argue, the result is still better than if no pluralism had been introduced into the framework at all.

Some may not agree. They may say that it’s not a truly pluralist vision unless it goes all the way and rejects (or at least challenges) the discourse of law itself. It is fine to make that argument. But I think such critics should at least also acknowledge that such a position makes it difficult to put forward a practical program with a chance of being implemented in what is still often a state-centric world. Accordingly, the pragmatic programmatic recommendations of constitutional pluralism or global legal pluralism is not an un-self-conscious adoption of hegemonic frameworks, but a conscious choice to participate in a discourse about institutional design that otherwise would not be available without adopting certain assumptions and conventions.

Does this evolution mean that global legal pluralism is not truly pluralism at all? Certainly the new variants of legal pluralism are less engaged in radical critique and so are willing to countenance liberal legal hegemony even while seeking to open more space for alternative voices within the framework. And it is likewise fair and appropriate to criticize these approaches for precisely that choice. But I think it is unduly doctrinaire and closed-minded to say that such approaches cannot rightly call themselves pluralist or draw on an earlier tradition, even if that tradition was somewhat different. The nature of scholarly threads is that an idea put forth in one context and with one aim can be appropriated and developed in another context for slightly different purposes. And of all people pluralists should understand that.

We can perhaps criticize global legal pluralism for not being sufficiently counterhegemonic, but as we do so, we need to first acknowledge that the goals (and institutional roles) of the new pluralism may be fundamentally different from the old, which accounts for much of the difference. Second, we need to recognize that at least some of this pluralism work is keenly aware that, as noted previously, the pluralist vision is often consistent with liberalism even though it is a structurally different framework; there is no lack of self-consciousness or self-suspicion in that. And, third, we must understand that whether or not a scholar is an “heir” to an earlier strand of scholarship is not for a purist gatekeeper to regulate. Ideas morph in plural ways, and the recent moves to global legal pluralism are just a few of the many plural variants of pluralism, which is as it should be.

Finally, given that we live in an era with more displaced peoples than perhaps ever in human history,97 it is necessary to consider the politics of global legal pluralism as it pertains to borders and migration. On the one hand, some, such as Peter Spiro in his chapter in this volume, argue that legal pluralism, because it focuses on norm-generating communities, must necessarily defer to the way in which those communities choose to define themselves. Accordingly, so the argument goes, legal pluralism offers no way to combat exclusionary immigration policies, the building of walls to fortify borders, and so on. On the other hand, global legal pluralism as a normative project favors institutional arrangements that encourage dialogue across difference. And of course more open immigration is a quintessential mechanism for creating such dialogue across difference. Moreover, if communities are ever-shifting anyway, there is no reason to reify any particular definition of community and freeze it in place. The ongoing diversification of communities can therefore be seen as an aim of global legal pluralism.

Assimilationist policies form another flashpoint for the politics of global legal pluralism. In order to effectuate Young’s vision of unassimilated otherness, subcommunities should not be coerced into complete conformity with a more dominant group. This approach might place legal pluralists in opposition to strongly secular policies such as those in France that discourage or disallow indicia of religious belief to be displayed or discussed in the public arena. However, if part of the goal is to place different communities in dialogue with each other, required language instruction might be considered an appropriate intervention.

Even this brief discussion suggests the many complications inherent in defining a single politics of global legal pluralism. As either a descriptive or normative project, global legal pluralism can be deployed in the service of many different political agendas and can be seen to support many different political programs, which of course should not be surprising given the capacious view of law that global legal pluralism represents.

This returns us to the core point that global legal pluralism is neither fully global nor fully pluralist. To the extent it refuses, as a descriptive matter, to anoint some legal assertions as necessarily hierarchically superior to others, it is not fully global and will always be subject to criticism from committed internationalists. And to the extent it embraces as a normative matter institutional designs, procedural mechanisms, and discursive practices to effectuate an overarching goal of fostering dialogue across difference, it is asserting a global procedural value of dialogue and therefore is not fully pluralist. Indeed, given the broad (and often undefined) vision of law embraced by legal pluralists, it is perhaps not properly considered “legal” either!

But for all that, it may be that global legal pluralism is the best we can do to conceptualize the actual operation of norms in the world. Global legal pluralism asks us to adopt as capacious a definition of law and authority as possible, while pushing for any collective self-assertion to be self-conscious and restrained, all in order to keep the dialogue alive.

In this vision, communities assert law as part of a conversation that never ends; they wield authority as part of an endless Mobius strip of contestation, they make choices amid the pluralism, and those choices inevitably squelch some voices and honor others. It is the self-recognition of our own limitations as authorities that encourages us to act in a self-restrained manner and in deference to other perspectives and points of view, at least to the extent we can. And, at the end of the day, that is probably the best that law can ever do: foster dialogue across difference and inculcate habits of self-restraint in imposing norms, turning as many enemies into adversaries as possible.

Descriptive global legal pluralism helps us see areas of contestation more clearly and comprehensively, instead of exclusively focusing on the state. And normative global legal pluralism proposes a set of social institutions, procedures, and practices for channeling conflict while seeking jurisgenerative solutions that honor all the community affiliations in play to the extent possible. These solutions are never perfect, of course, but that should not deter us from the effort. After all, law is not just rules, but a complex set of intellectual, social, political, and ethical practices. And these practices are the best tools we imperfect human beings have to mediate conflict, seek common discourse, and strike provisional compromises. As a result, it seems to me that it is worth the effort to keep law alive and pursue both the insights and the underlying values of global legal pluralism as we hang on to our humanity and diversity during the inevitable conflicts still to come.
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part I

From Local to Global: Introductory Stories of Global Legal Pluralism


We begin by surveying the roots of contemporary research on global legal pluralism, roots that take us into anthropology, the history of empire, church-state relations, and the legal academy.

Sally Falk Moore provides a taste of classic anthropological thick description, offering a story of how processes of globalization came to touch and transform the rural Chagga of Mount Kilimanjaro. Here we see the encounter between the global and the local from the perspective of the local, as Moore charts the transformation of the indigenous culture. Moore describes key moments when changes occurred, sometimes imposed from without, sometimes invited from within. And we also see a changing conception of Chagga legality. No longer understood as autonomous, the Chagga recognize that their legal system now exists in relation to Tanzanian law. The two systems, which might at one time have been conceptualized as separate spheres, have now become imbricated within each other, resulting in the sort of nation-state/indigenous community legal pluralism that will be further explored in Part VII.

Keebet von Benda-Beckmann and Bertram Turner broaden the lens by providing a sweeping and exhaustive intellectual history of the wide-ranging anthropological literature on legal pluralism. Covering almost every major theorist of legal pluralism and nearly every meta-question these theorists have explored, this chapter allows us to see the vast descriptive work that forms the jumping-off point for global legal pluralism.

Grégoire Mallard’s contribution is also an intellectual history, but it focuses specifically on legal pluralists in France during the twentieth century, particularly those who were students and disciples of famed French anthropologist Marcel Mauss. Mallard’s account reveals that legal pluralists played an important and controversial role in assisting the French government in the administration of its colonies. Indeed, Mallard goes so far as to suggest that pluralist insights were deployed as a rationale for resisting Algerian independence. According to Mallard, legal pluralism scholarship is still tainted in France by this colonialist past, and contemporary French scholars are therefore suspicious of the field. Thus, Mallard’s chapter explicitly surfaces complex and contested questions surrounding the politics of legal pluralism.

Sally Engle Merry has been at the forefront of the movement among anthropologists to apply insights of legal pluralism to the transnational and global arena. Her chapter for this volume neatly summarizes precisely why the lens of legal pluralism is useful to understand the range of legalities we see: UN bodies, the World Trade Organization, international criminal networks, transnational professional associations, and many other nonstate entities. Rather than focusing on the extent to which these various entities fit into an essentialized vision of law, scholars ask whether using a legal pluralist lens helps us understand how these bodies operate, what their impact might be, and how various actors deploy these mechanisms for leverage.

Turning from anthropology to history, Lauren Benton usefully summarizes the burgeoning scholarly literature on the legal pluralism inherent in the imperial encounter and situates this work within a broader field focused on empires and legal politics. According to Benton, these histories of empire suggest that global legal pluralism scholarship might be oriented around jurisdictional contestation specifically rather than the clash of norm-generating communities more generally. Among other advantages, of course, it is far easier to find and identify such jurisdictional battles because they tend to be played out in more formal arenas, and the various arguments tend to be articulated in publicly available sources. On the other hand, while jurisdictional politics is surely an active area for pluralism research, there are many areas where legal and quasi-legal arguments are advanced and gain power outside a formal assertion of jurisdiction. But in any event, Benton’s chapter provides a rich understanding of the historical scholarship in this rapidly expanding area of study.

Carol Weisbrod, echoing Benton, reminds us that legal pluralism is not in any sense a new phenomenon. And she provides a provocative episodic intellectual history, traversing a wide range of scholarship to show that writers have long approached the question of legal pluralism in different ways, for different purposes, and with different methodologies. She also adds to the mix of anthropological and historical scholarship addressed in the prior chapters a focus on two additional groups of commentators: those scholars studying the relationship between church and state, and law professors seeking to educate in both common law and civil law traditions.

Finally, Peer Zumbansen, coming from transnational legal theory, argues against positivist efforts to turn legal pluralism into an abstract and reductive question about the “nature of law,” thereby stripping legal pluralism of its real-world manifestations. Instead, Zumbansen sees legal pluralism and global legal pluralism as inevitably both argument and manifestation, deriving from practice and providing a language of contestation about legitimacy. And he seeks to show how these manifestations and arguments appear and are deployed in transnational conflicts. As such, his chapter provides a useful segue into the section on legal theory that follows.

Together, these chapters allow us to see the varied paths, methodologies, and purposes of the intellectual idea of legal pluralism and to see the roots of the concept of global legal pluralism both in earlier scholarship and in the rich historical reality of legal pluralism on the ground.










chapter 1

Local People and Global Goings-On

An African Story


Sally Falk Moore




1.1 Introduction

Globalization is a term that refers to a process. It evokes the way particular places, people, and ideas have been drawn into the dense network of worldwide connections among societies. How did this phenomenon come about? From a local perspective there are many globalizations. They do not all have the same history nor do they all share the same characteristics. Besides, localisms continue, adjacent to global connections. Tracing the history of a small society in one region demonstrates this variability. The global elements of the region do not necessarily erase the localisms that persist. Language, culture, and law-like practices of local groups may continue under the global radar.

My focus here is on the rural Chagga of Mount Kilimanjaro. I reverse the usual approach to globalization.1 Instead of beginning with worldwide themes, I will describe major moments in a history that gradually linked a primitive preindustrial society to a larger modern world. The Chagga were once a relatively remote African people without modern amenities, running water, or electricity, possessing only a subsistence economy. They walked barefoot, the women often bare-breasted. Now they have flip-flops on their feet and machine-sewn shirts and blouses on their bodies. When I was there, visiting intermittently from 1968 to the 1990s, ordinary households still lacked running water and electricity. Most Chagga today own items of tailor-made clothing. Some households have battery-powered radios. Cellphones are not unknown. But many households don’t have them, and they have no books, save, perhaps, for a Bible they may have been given. The Chagga celebrated decolonization in 1961 without at the time having very precise ideas about what it would bring.

Today, visiting tourists who want to climb Mount Kilimanjaro are helped by Chagga guides and porters who carry their belongings and food for their several days’ trek. These well-equipped international travelers stay for a few days and are seen by the rural mountain dwellers. While a few Chagga are well-off, and even well educated, the many thousand poor Chagga farmers on the mountain cannot touch the world of the visitors. It seems inaccessibly affluent.

Chagga houses are located in the very same garden plots their grandfathers occupied. But everything around them is different. They have experienced the profound impact of several colonial regimes and, at present, the state-declared socialism of Tanzania. They see the products of technological change. Planes fly overhead. And they are aware that the things they sell and buy are subject to fluctuations in price influenced by far-away goings-on. They know they are not autonomous, that their customary laws are not the only laws in the land. They consider their own traditions mandatory in many matters, but they also have to deal with the rules of Tanzania’s government.

How did this happen? And how much life-world transformation was entailed? Local history shows that there were a sequence of piecemeal, often disconnected changes. Some were imposed, others were invited. Together these had enormous cumulative consequences. There were separate causes and discrete effects as well inter-effects on the totality.

From a global perspective, in some way, much of what happened over a century and a half led to an ever increased integration of Chagga society with the world. However, that was seldom the intention or vision of the people who brought this about. The immediate effects were what preoccupied people.

The Chagga have long had their own set of norms and practices, their own indigenous ways. They also have conceptions of this world and the supernatural otherworld that can intervene in life. Even now, their way of doing things is distinctive enough so that their way of life can be seen as a tiny fragment in a huge plural global entity. There is a definable boundary of difference between Chagga indigeneity and that of other African peoples. Contrary to the view of “customary law” as an entirely fixed tradition, some indigenous law-like ideas, though durable, have been shown to be strategically adaptable. The adaptation has taken place in relation to profound shifts in surrounding conditions.

On the relatively recent question of intellectual globalization, it is worth noting that Tanzanian socialism, begun in 1961, owed a great deal to the example of Chinese communism. The globalization of political ideas is an old story. It comes as no surprise that President Julius Nyerere, the architect of Tanzanian independence, was deeply influenced by what he knew of China’s structure. He was a sophisticated and worldly person, who translated Hamlet into Swahili and who lived in England for an important period of his life. He was deeply inspired by the Chinese model. In contrast, the United States was regarded very critically. Capitalism was a bad word in Tanzanian political circles at the time. Americans generally were not welcome. The design of the new African state was profoundly affected by Nyerere’s favorable attitude toward China. The consequences were far reaching.

I propose to describe key events and practices occurring in the Chagga world over more than a century. I have chosen to describe the growth of international contacts and their influence on the Chagga through four major political periods: (1) a brief moment in the precolonial period; (2) the German colonial era (1885–1916); (3) the British colonial era (1916–1961); and (4) the time of independence (from 1961 on).

This is too long a historical period to describe at all fully. I have made a selective choice of historical materials to sketch some of the distant past. What I can testify to in more detail is what I saw and heard. Those parts are also selectively presented.

The changes of governments the Chagga experienced were deeply disrupting. However, throughout the past century, there has been another basic, but unplanned, general circumstance that has profoundly affected Chagga life. There has been a remarkable increase in the Chagga population from the nineteenth through the twentieth centuries. This trend seems to be continuing. In the early 1900s, the Germans estimated that there may have been about 100,000 Chagga on the mountain. In contrast, the official Tanzanian Census of 2012 counts 1,640,087 in the Kilimanjaro Region, of which 37 percent are under fourteen years old. And of course, those counted now are simply the people who remain in the area. Many of the younger generation have left.

Over time, the direct consequence of population growth was a shortage of space. Land shortage, which began to be generally felt in the 1930s, was deeply disturbing for the Chagga. They continued to rely on a basic subsistence economy in addition to other, usually meager, sources of income. This has caused much disputing over land, many quarrels within kin groups over the subdivision of property. Dark suspicions about the supernatural effects of ill will and witchcraft abound. These deeply contentious matters are not usually brought to official legal institutions for resolution, but are addressed “privately” within kin groups and close neighborhoods.

My knowledge of the Chagga is most detailed for the time from 1968 to 1993. That was the period during which I did fieldwork. I visited Kilimanjaro many times, for months at a time, to know and become known to several communities. My objective was to learn what I could of the law and life of the Chagga. And entwined with this, I was keen to learn how the national form of socialism, imposed at the time of independence, was working. My observations were concentrated in the central geographical area from Kilema to Mwika, though I made occasional visits beyond these ex-chiefdoms. The rural mountain dwellers are many miles from the nearest town, Moshi. Substantial local differences even exist between different mountain communities, the ones where I worked being closer to trade routes and roads to administrative centers than others.

The general social configuration of Chagga rural settlements when I saw them was not new news. Many Chagga customs and structural arrangements are described as existing in the nineteenth century. An account of their way of life was produced by a remarkable Lutheran missionary, Bruno Gutmann, who served on the mountain from 1902 to 1916 and later returned. He was interested in the “tribal” past and constructed his own theories of moral and social evolution on the basis of them. Gutmann wrote many books about the Chagga, including one about Chagga law as he understood it.2 I read some of his work in California, long before I went to Africa. At the time I thought these were accounts of exotic traditions which would surely have died out by the time I arrived. Not so. The Chagga had continued many of the practices he described.

I visited the mountain, intermittently, for several months each time, beginning in 1968, over a period of more than twenty-five years. I knew no one when I began, had no introductions to anyone. I introduced myself by sitting on a bench in what was then a local Primary Court. There were no lawyers in these lowest courts. They were not allowed. The magistrate himself was a layman who had only a few months training for his job. For the most part the law the magistrates applied was part of their general knowledge. They had no special knowledge of formal legal rules.

In my period of fieldwork, there were no maps of land holdings, no cadastral records of any kind. Presumably, that has changed now. In 1999, Tanzania legislated a complex set of rules and institutions relating to land. These laws established Registrars of Land and Village Councils to determine rights to land. I have no observational knowledge of the way these new administrative structures have functioned among the Chagga in the past eighteen years. My detailed information is about the state of affairs in the second half of the twentieth century. My conjecture is that many characteristics of the old, predominantly kin-based, landholding system have probably persisted in the population that remains on the mountain.

What has changed, in addition to the obligatory making of records is the location of official decision-making power in land disputes. In 1971, jurisdiction over land disputes was removed from the Primary Courts. In British times, there had been one such court per chiefdom. After 1971, controversies about land occupancy were no longer the business of the Primary Courts. From 1971, all land issues were to be addressed to a so-called “informal” Tribunal of Reconciliation run by the Tanganikan African National Union (TANU, the national party), a main one located in Moshi, the nearby town which was the area’s administrative center. That system, in turn, seems to have been displaced by the important 1999 legislation.

From the beginning of independence in 1961, the government did not wish to give much authority to local courts. The explanation advanced by some was that when socialism was truly achieved, there would no longer be any reason for major property disputes between citizens to exist, hence a diminishing need for local courts. In the meantime, a special Tribunal of Reconciliation would be set up in Moshi to handle whatever was left of such matters. Wishful ideology was not enough to make such a system workable.

The imagined “no-controversies moment” had not come in 1968 when I began my observations. The courts were still busy with many kinds of cases, from unpaid bridewealth to unreturned tools, from accusations of witchcraft to theft, from debts to boundary disputes. The Primary Court that I first visited was an open-air structure without walls. It had a raised platform in the front, where the magistrate sat at a table. It was his responsibility to write the court record. He accomplished this laboriously in ink, by hand, as matters slowly proceeded. Before him, and below the platform, were benches on which parties, witnesses, and spectators could sit.

A white person visiting a small country court in rural Africa was not an inconspicuous presence. To obtain permission to come every day, I introduced myself and described my project to the magistrate. I had obtained all the necessary approvals from numbers of hierarchical layers of government officials and was ready to show him the documents. He was friendly and helpful. I told him I wanted to find an assistant who could explain the details of what was going on in the court. The magistrate recommended a young man from another village. After a few days we met and agreed to an arrangement. I would pay him for each day’s work as an assistant the sum that was then normal for a white-collar job.

From then on, from one court to another, and from one family to another, sometimes with this assistant, later, with others or alone, I came to know many people in several so-called “villages.” Over the years some of these contacts became friendships. I stopped sitting in the courts. I lingered in the villages. I was flooded with information. What interested me most was what the Chagga people told me about their lives, and the informal systems of rules and ideas in which they operated, and their dealings with officials.

1.2 The Mid-Nineteenth Century

1.2.1 Early Translocal Connections

Were there contacts between the traders of the East African coast and the interior in the middle of the nineteenth century? In fact, African merchants from the coast, accompanied by substantial numbers of porters, had been plying the trade between the coast and Kilimanjaro for some time. The most valuable objects being sought were elephant tusks, but of course, many other things changed hands as well. The Chagga sometimes trapped and killed elephants themselves. Sometimes they obtained tusks by buying them from other peoples. Cattle were the valuables they could exchange for ivory.

The East Coast was the locus of a considerable international trade in ivory. Did any of this ivory end in European piano keys? Certainly some of it went to Chinese ivory carvers. This was an ongoing part of an early form of globalization.

To estimate the size of the early caravans we can infer something from the records of late-nineteenth-century European travelers, the missionaries and “explorers” who made the trip. In 1885, Bishop Hannington was accompanied by one hundred porters. They trudged seventeen days from the coast to the foot of Mount Kilimanjaro)3. (The distance was 317 kilometers.) Hans Meyer had sixty-five porters for the trip in 1889.4 On the way inland, the coastal porters not only carried supplies for the journey but also a variety of trade goods unavailable on Kilimanjaro: cloth, wire, beads, an occasional steel knife, and once in a while, a pistol or a musket. As the century progressed, there were more and more demands for guns and other European-made objects.

To secure a peaceful passage, some of these desired things were offered by the caravan’s leader to chiefs along the way. From time to time, the carrying porters also served as protectors because caravans might be attacked by thieves.

The earliest European contact about which we know the details occurred in 1848. There were some entertaining conversational exchanges. A German missionary named Rebmann had walked from the coast of East Africa to Kilimanjaro. He complained of the arduousness of his journey, especially the wet dirt roads. They are well known to become slippery in the rainy season. Shoes or sandals often come off after sinking in the sticky mud. Rebmann wanted to talk to the Chagga about the religious purpose of his journey. We know what was said because his interchange with the Chagga was reported and written by another missionary a decade later.5 The Chagga opened the conversation.

To begin with they asked, “What have you come to trade?”

Rebmann replied, that he had nothing to trade,

“I have brought nothing but my umbrella and this book”(his Bible).

He went on to say, in essence,

“Listen to me, I will teach you all the wonderful things it says in this book. You will become good, wise, and happy beyond imagining learning about the will of God.”

When he had finished, the Chagga who had listened patiently, asked him directly again,

“What have you come to trade?”

The language in which Rebmann was able to communicate with the Chagga was Swahili, the language of the coast. The Chagga were prepared. For six years before Rebmann came, one of the chiefs already had a Swahili speaker from the coast residing in his entourage.6 Clearly the Chagga chief wanted to be ready to do business with the outside world.

It was no wonder the Chagga asked what Rebmann had brought to trade. The Chagga were deeply and continuously involved in a number of types of trading networks. They traded with coastal caravans for cloth, for knives, and wire and beads. As the nineteenth century wore on, they also wanted guns and lots of other European things.

In the early days before cloth was common, the Chagga used skins for garments. They did not grow cotton. Later in the century, cloth, obtained from the trade, was surely the thing for everyone to have. A photo from a German newspaper in 1902 shows Chagga men and women celebrating something, dancing in a circle, barefoot, all of them wearing cloth wrapped around their lower halves, all of them naked in the upper half.7

What the caravans got out of the trade was lodging in a safe camp, food for the time of their stay, and provisions for the rest of their journey. The Chagga were accustomed to occasional caravans coming from the coast. But they were also involved in much closer trading zones. The nearest one was an internal one, Chagga chiefdom-to-chiefdom trade. On a wider scale, trade with neighboring peoples was also common. Except for a few locations on the mountain itself, the mountain lacked clay out of which cooking pots could be made. Pots and clay could be obtained from nearby peoples. The Chagga also had no salt. They used a substitute called maggadi, which they got from nearby tribal providers.8

Through trade, the Chagga also obtained ingots of unworked iron with which they made metal tools and spears. It appears that such ingots of iron were also used as a unit of exchange. The tools were used in everyday life, for cutting wood and for hoe-cultivation. Since wars between the chiefdoms were common, spear points were also essential. Each chiefdom had an agegrade of fighters who needed to be armed.

There were a few major intertribal regional markets on the plain where Chagga traded. But more important for daily life, there were lesser Chagga women’s markets located all over the mountain. There was at least one such market located in each chiefdom. (These still exist.) The women brought vegetables they had cultivated and other small items. From the 1950s to 1990s, those women’s markets were held at intervals of three or four days according to custom. In my time and probably much earlier, men occasionally brought bags of grain (eleusine) to sell. The grain was cultivated in the plain at the base of the mountain. It was widely used as an element in beer-making.

The produce grown in each area ripened at slightly different times, often making it useful for a woman to go to a market outside her own chiefdom. Market day was also the time when women could tap into their networks, see relatives and friends, receive local information and local gossip. It is not surprising that when caravans came and camped, there also was general trading with the camp visitors by local people in addition to whatever arrangements were made by the chief.

1.2.2 Chiefs and Their Subjects, before 1885

Compared with many other African peoples, the Chagga were materially well-off. They had continuous access to fresh water from the streams that poured down the mountain. In certain areas they systematically constructed narrow irrigation channels by tapping into these streams. Their land was plentiful and of good quality. They grew many varieties of bananas as a staple food as well as an assortment of vegetables. Families that were well-off also had at least one stall-fed cow, thus a regular milk supply. As male animals were ritually slaughtered, meat was also occasionally available. Some families had goats, and even a variety of tiny sheep.

In 1885, reflecting on Chagga prosperity, Sir Harry Johnston wrote, “Why in the midst of such superb scenery, with smiling plenty on every hand could these silly savages think of nothing but mutual extermination?”9 (No sillier than our statesmen today!) What reasons may the Chagga have had? There was no land shortage. Victory in war did not carry the domination of more land as a prize. Territorial enlargement was not the objective sought. Perhaps some of these altercations had to do with competition to control trade routes. But even without that, the evident prize was tribute. What is certain is that winning a war put the defeated chiefdom in a tributary relationship. Domination of a population was an objective. Tribute in cattle, immediate or potential, was the major material goal. Other valuables, such as ingots of metal, might also be demanded. Such domination sometimes resulted in the losing chiefdom being durably incorporated into the winning one for ongoing tributary purposes.

In addition, people in these relatively prosperous communities were not without personal worries that warfare could not cure. Being convinced that any person, or even the dead, could use supernatural means to cause harm or to gain something, they were often uneasy about the intentions of their kin and neighbors. This was more intensely so when things did not go well. In addition to anxiety about closest contacts, they also had concerns about their chiefs, who often made demands. In addition to their political power, the chiefs were thought to have superior access to magical means. Everyone was vulnerable to the invisible thoughts and intentions of others.

In the secular world, their chiefs could mobilize the age grade of young men for war, and did so. In 1874, New described in some detail the instantaneous call-up of an age grade for an expected attack which he saw.10 A horn was blown to summon the men, and they came rushing out, spears in hand. Corvee labor was also required of the men. And, more than anything else, chiefs were highly demanding of their subjects when it came to obtaining tribute.

Cattle were a major form of tribute paid to chiefs. Chiefs could demand beasts at will. The value of a cow was enormous. If she had a calf a year, this produced double her value very quickly. Chiefs needed animals to ransom subjects captured in war. They also needed them to feast their people with meat after they finished a demanding collective project such as building a road or a large house. Chiefs also needed cattle to pay bridewealth for their many spouses. Full bridewealth was often not paid at once, but over many years.

Some chiefs maintained herds at the base of the mountain, and cattle owners could place an animal there in the chief’s care. The advantage of this arrangement was that as the chief’s herds in the lower areas grazed in open fields, there was no need to gather fodder for them, a woman’s task in the household higher in the mountain. However, placement in the chief’s herd meant that there was always the risk that the chief might confiscate the animal when he needed beasts. Chiefly needs not only included bridewealth. The chief also needed to have sufficient cattle available to ransom important people captured in battle.

One of the ways in which a Chagga could avoid vulnerability to the chief’s demands for cows was to conceal cattle-wealth by placing an animal with a family which lived far away, sometimes even in another chiefdom. There were strict legal obligations that bound the giver and receiver of a cow in agistment so that alternate calves were taken by each participant. By hiding his animals in this way, a man made himself less vulnerable to the demands of his own chief. Tax evasion did not begin with modern bookkeeping.

There were detailed legal norms that attended all of these cattle arrangements. There was a sophisticated system of rights and obligations involved. Every man was connected with others through a maze of debts and credits. Not just chiefs but ordinary commoners were deeply involved in such transactions.

Commoner men needed to borrow animals from time to time. They might need them for the payment of bridewealth for another wife for themselves or for the wedding of a son or other kinsman, or to mark the death of a kinsman or for other family ritual requirements. A child could be placed as surety with the family from whom the cattle were borrowed. The child served as a pledge for the ultimate repayment of the cattle debt.

In precolonial times, not only could chiefs demand cattle from their subjects at will, they could also demand that the third child of any family be transferred to the chiefly house to be a resident worker. The young males worked as herd boys for the chief’s goats. The girls became servants of the chief’s wives. As well, a chief had the annual right to some days of corvee labor from every adult man in his domain. A man would have this obligation until a son was circumcised and could take his place.

The transfer of children could not only be requested by a chief but could be claimed by a relative who had no in-resident children. A widowed grandmother, for example, could ask her daughter-in-law for her third child. She had a right to such a child. I saw such family arrangements in operation in the 1970s and 1980s.

Given these locally managed systems and arrangements and the enormous set of negotiations and complications they entailed, one begins to understand how sophisticated the Chagga were about their system of obligations. There were detailed legal norms that attended all of these cattle and people arrangements. There was a sophisticated system of rights and obligations involved. Witnesses were the only form of record. Why, on top of their local bargains and commitments, were the Chagga eager to trade with outsiders? The answer was that the Chagga wanted cloth and other goods from the coast that at the time they could not obtain in any other way.

And why did the caravans stop on Mount Kilimanjaro when their destination was farther in the interior? The answer is that the mountain was a place of safety where the caravans could camp free from attack. They enjoyed the protection of their Chagga chiefly hosts, and they also were fed. The Chagga could provide their visitors with bananas, vegetables, goats, and cattle. There was another important advantage: Kilimanjaro was a place where they could obtain provisions that would see them through the rest of their journey. The coastal travelers could depend on a peaceful reception, a place to camp, rest, and be fed, and could also rely on the opportunity to reprovision for the journey further inland.

1.3 The German Colonial Period

The changes that German colonial rule brought upended Chagga life. The German effort to Europeanize the Chagga, and to employ their labor and appropriate their trading networks, met with a considerable degree of conformity. Punishments meted out for refusing to obey had a considerable effect. However, what remained strongly separate was the underlying Chagga residential kinship structure and its system of landholding, the native language (Kichagga), and an indigenous system of beliefs that explained the world and its happenings. These did not go away but continued in a parallel social reality. (It is that core which continued through my fieldwork time.)

Before the period of German colonization (1885–1916), there was no super-chief of all the Chagga. There were simply many separate independent chiefdoms, perhaps two dozen or more of them. There was one chiefly attempt to dominate a wide area in the early nineteenth century. But that attempt soon fell apart. The organization of many Chagga chiefdoms with a central ruler was not achieved until the Germans made it happen. The Germans collaborated with one chief, Marealle of Marangu, for their colonization purposes. They made him an ally and in return declared him ruler of all of the western part of the mountain.

This action presaged one of the general effects of the colonial presence. After its military victory, the German administration assumed control of many matters using the chiefs as their surrogates. Compliant Chagga chiefs owed their remaining power to their colonial masters. Noncompliant chiefs were removed. There were other ways in which the chief’s powers were diminished. The military age-grade was abolished, ending the military power of chiefs. This virtually destroyed the age-grade system. The chiefs could no longer mount raids on neighboring chiefdoms to plunder their cattle. Nor could they try to capture notables who had to be ransomed with cattle payments. Also, to the extent that chiefly power involved the ability to use force against their own subjects, they lost that capacity.

The chiefs became labor recruiters for the Germans who needed to construct buildings and create roads, and to find people to work on the lands of the few German settlers who had arrived. Some of this labor was paid. The government simultaneously imposed taxes in rupees, forcing people to work for them for pay. The Germans thus brought a partial cash economy into existence.

Chiefs imitated their rulers. The chiefs and their district supervisors served as tax collectors. Some imposed additional quasi-taxes of their own. In the early 1900s Gutmann says the chief required a payment of a head of cattle to hear a law case.11 Besides, chiefs required their subjects to pay them a head of cattle every few years, and quantities of beer more often.

Another mode of imposing a European way of doing things was managed simultaneously through the Catholic and Protestant missions. These needed land, which they appropriated. The missions needed farms to maintain themselves, as well as enough place to build residences and churches, as well as eventually to establish schools and medical facilities. The German administration did not allow missions to compete with each other in the same district. The whole of the Kilimanjaro area was divided up by the administration, and in each district either a Catholic or a Protestant mission was assigned. The Chagga had no say in any of this. The missions were simply installed among them. Those Chagga who went to church simply added the religion they were being taught to the beliefs and practices they already had. One did not replace the other. Thus the Chagga were folded into a world system of religions without giving up their own local one.

Accompanying this absorption into a global religious system were many additional efforts to Europeanize the Chagga. The missions started schools and clinics. The Chagga lost control of the long-distance trading system that they had long relied on. Europeans took it over. The German administration and the churches invaded their personal lives with all sorts of regulations. The use of children in the chiefly households was changed. Girls might still serve the chief’s wives, but boys were no longer used as chiefly herd boys. Children from distant chiefdoms who were used as sureties in inter-chiefdom cattle deals were returned to their parents.

Another modernizing requirement was that every Chagga household had to dig a latrine pit in their backyard. Gutmann, a Lutheran missionary, who observed all of this, says they all did the digging, but did not use the latrines.12

Another domain in which the Germans sought (and failed) to change matters was the fact of polygamy. The Chagga were told by the missionaries and by the administration that it was sinful to have more than one spouse. They heard all this, but often did not obey. After decades of being lectured about the immorality of their domestic habits, the Chagga with several wives used an alternative. They spoke of having successive marriages, but never felt obliged to abandon close connections with “previous” mates.

There were parallel attacks by the missionaries on Chagga beliefs about the invisible world. The colonists regarded it all as superstition and offered Christian beliefs instead. But on this matter, while willing to participate in many Christian rituals, the Chagga kept their own counsel about supernatural matters they considered to be true.

On the other side, there were linguistic accommodations on the part of the missionaries and administrators. Some learned Kiswahili, Gutmann even learned Kichagga, and some few Chagga learned German. There was continuous communication between the two communities. The Chagga, of course, enormously outnumbered the Germans. It was easy for them to maintain a communal life with their fellows to which the Germans were not admitted. But that domain of exclusivity did not affect the power relations between them, or the leaking in of ideas about European foreigners.

One should not underestimate the fact these foreigners who lived among the Chagga had not only taken over the political and social administration of their world and invaded their private lives, but in many respects had incorporated them as a subgroup in a world system. How much were the Chagga aware of this? Some must have been.

An awareness of markets beyond Kilimanjaro must have come to the Chagga through their precolonial trading. But the Germans brought them a new material connection with the world: coffee growing. This began in German times. A commercial coffee estate was started near the town of Moshi (near the foot of the mountain) in 1894.13 The missions and several settlers started planting coffee. The Chagga were not far behind. In 1901 Chief Fumba of Kilema asked for coffee seedlings. In 1902 a representative of the chief of Marangu also asked for seedlings.14 Commoner households acquired some of these seedlings. By 1916 there were many such, and their number continued to increase.

Coffee was an ideal crop for Chagga householders. They could maintain their patterns of kin-related residence and still grow the crop in the land they had around their dwellings. The coffee beans produced were purchased by Indian (and some German) produce buyers. This became a reliable source of cash for households which had never had such a source. More and more Chagga participated. Even today, coffee remains a dependable source of income. After the long-distance trade was taken over by the Germans, coffee was the means by which attachment to an outside economy became possible for the Chagga.

Thus, in addition to the global connections established by the German official presence, together with the inroads of the ubiquitous missions, coffee provided the Chagga economy with a world-linking product. This production was something over which the Chagga householders had control, but the price for which they sold it was in the hands of others.

1.4 The British Colonial Period

1.4.1 Fewer Chiefdoms, Limiting Chiefly Power

The several dozen chiefdoms that had existed when the Germans arrived had been reduced to twenty-eight by the time British took control in 1916.15 Later, by 1929, they had been further reduced to twenty, and then eventually to fifteen on the mountain itself.16 Chiefs and commoners alike, everyone continued to live on the same plots of land as before. The smaller chiefdoms that were incorporated into larger ones lost their chiefly office so there were fewer and fewer recognized chiefs and a number of unofficial subchiefs who never forgot their previous glory. This diminution continued.

An equally important change that was simultaneous to this process was the considerable reduction of chiefly power and status. In 1926 the chiefs were put on salaries and could no longer collect for themselves whatever fines or tribute they chose to impose on their constituents. This was a radical change. By bureaucratizing chiefship the colonial government altered the relationship chiefs had with the members of their constituency. Officially, they became representatives of their people, not directors and exploiters of them.

From 1929 to 1946 a Council of Chagga Chiefs collectively functioned at the top of the Native Administrative hierarchy. In 1946 the “area chiefdoms,” as they were called, were grouped into three clusters, each headed by a divisional chief. This made all the others essentially subchiefs.17 The three divisional chiefs each had a council. Their councils consisted both of persons chosen by the chiefs but also included one elected officer from the community.

In the 1950s more elected commoner places were inserted into the system. Places in the administration were arranged for increased popular representation. This culminated in 1952 in the election of a single paramount chief of all the Chagga. He was doubly qualified for this office. He was a grandson of the Chief Marealle who had made the notable bargain with the Germans, and he was a very well-educated and articulate citizen, perceived as a modern man in every way.

This was also, of course, the time that movements for independence were beginning to be felt in many African countries. The Tanganyika African National Union (TANU) was started by Julius Nyerere in 1954. It was an anticolonial organization. The moves on Kilimanjaro to make the colonial administration more inclusive were surely defensive measures taken by the British to stave off pressure for independence. The whole sequence of administrative happenings can be seen as gradual moves away from locally focused indigeneity toward tighter political connections with the colonial state and its own global connections.

1.4.2 Parallel Events in the Coffee Culture of Kilimanjaro

A British colonial officer, Charles Dundas, who was in charge of the Kilimanjaro District from 1919 to 1924, brought profound changes to the coffee business. Long interested in the cooperative movement in England, he was committed to greater autonomy for his African wards and to organizing them. He encouraged the founding of an African collective to buy and sell the coffee they grew. He did all he could to spread the growing of coffee and to start a cooperative. Dundas rode a horse from village to village, always using these visits to talk up his plan. He insisted that the cooperative must be run by the Chagga, not by colonial officials.

The moment was right. In 1925, the sympathetic district officer who succeeded Dundas helped establish the Kilimanjaro Native Planters’ Association. Happily, there was an English-speaking Chagga man who was a perfect candidate to become president of such an organization. In 1932 legislation was passed reorganizing cooperatives. The Kilimanjaro Native Planters’ Union (KNPA) was dissolved and became the Kilimanjaro Native Cooperative Union (KNCU). Membership and production increased by leaps and bounds. In 1926 the KNPA had 7,000 members. By 1932 there were approximately 12,000 growers. Between 1967 and 1968, there were 65,000 growers.

The existence of the cooperative must have had a profound effect on the way Kilimanjaro farmers thought about themselves as a group and the way they considered their position in the world. They were enthusiastic about having the cooperative bargain on their behalf in the coffee market.

The general growing of coffee meant the certainty of some cash income for many families. This gave them purchasing power. So growing coffee meant that however modestly, each household became a participant in a world economic system. At the same time, for family sustenance, their heavy dependence on subsistence farming continued. Cash cropping was a tiny but definitive step into a global sphere.

Despite a fine beginning, all was not smooth in the history of the cooperative over the years. It was the practice that the growers received two payments for their coffee crop, a small amount when they brought their beans to be weighed at the nearest cooperative branch, the Primary Society in their chiefdom. The second payment was given much later on. The amount depended on the price that had been obtained when the coffee was sold at auction. In certain years when the market price of coffee dropped precipitously, there was no second payment. Understandably, this infuriated the growers. In some instances the resentment became violent. The Chagga were not a politically passive population. Several local buildings of the cooperative were destroyed and closed. But a few years later coffee prices rose, the trouble subsided, and the cooperative peacefully resumed its role as buyer and supplier of cash.

Coffee remained an important source of a small cash income for most of the families that continued to live on the mountain when I was there. However, population growth and land shortage continued to have deep effects. Some families had to move farther up the mountain or down, away from the core group of kinsmen, and for some away from the best altitude for bananas and coffee.

Little by little some Chagga accumulated enough money to invest in buses and trucks. Eventually there also came to be many small shops, butcher shops, beer shops, flour mills, general stores, tailor shops, and the like. These were simple establishments, all without electricity or water. The KNCU increased its marketing activities to include more than coffee. It went into the business of selling maize, beans, eleusine, wheat, and the hides of cattle. The ways of obtaining cash and the uses of cash were multiplying. But most individuals could not look forward to a prosperous future.

The scarcity of land was no doubt crucial in the life decisions of young people. With smaller and smaller inherited plots, the potential coffee income from these was shrinking. By the 1980s, half of the junior members of the more than three hundred families whose members I surveyed had left Kilimanjaro to earn a living in the cities. The effect of their departure had major repercussions on the coherence of Chagga families and surely affected the local economy and the handing on of local custom. Perhaps, most of all, it must have altered the way the Chagga thought of themselves, as a people beginning to be dispersed.

1.4.3 Educational Disparities in Local Kinship Groups

The changes at the administrative level did not alter the internally focused, kin-based life of much of the Kilimanjaro population. But education made a difference. In addition to the mission schools, state schools and a few private schools were eventually established in the Kilimanjaro area. A few Chagga became well educated and worldly. They had very different lives from the rest of their kin. Many had salaried jobs. But most of their kinsmen, like the rest of the Chagga people, had little education. A substantial number of the older generation were illiterate. As late as the 1960s, in a lineage I knew well, of twenty-nine male household heads, ten were illiterate.

Schooling was not free. Most families found it too costly. In addition to school fees, they had to pay for uniforms, pencils, and notebooks. Besides, if a child stayed at home, his or her labor was available. Some families invested in a particular child and did not spend school money on the others. Many children dropped out of elementary school. But those few who continued and who got to secondary school learned English as well as Kiswahili. Those lucky ones qualified for many jobs, some working for the colonial government, others in other institutions. In school and elsewhere, they learned about the world to which their fluency in English could connect them. Thus within any lineage, there was a substantial difference between the educated salaried men and women and their peasant brothers. Some of the salaried men were even able to accumulate sufficient money to buy land outside of the lineage area.

Illiterate and poor or schooled and salaried, their home house still sat on the same, inherited plot of land among the same relatives and neighbors as their fathers had had. Some men who had salaries went away during the week for work and left their wives and children to occupy their land. If the period of their absence were going to be very long, they might entrust their lineage plot to a brother. They were sure that one day they would come back, but in the meantime someone should pick the bananas and coffee.

Many of the customs of previous generations were maintained locally together with the beliefs associated with them. Dead relatives were a real presence as were supernatural happenings. The world outside the lineage lands, outside the neighborhood and kinship links, had changed in major ways over the years. But the local residents maintained a mutual and collective social reality of their own that was distinctly separate from their colonial milieu. One of the exclusive connections among them was their own language, Kichagga. Its continuous use among them marked and bounded their home territory. However, to become a man or woman of the world it was necessary to master three languages, Kichagga, Kiswahili, and English.

1.4.4 Colonial Contact and Supervision

Neither the schools nor the courts nor the branches of the coffee cooperative, let alone the churches, were very closely supervised by the British colonial government. In the main, they were visited intermittently by British supervisors. Day-to-day supervision was impossible. In the main, the Europeans who lived among the Chagga were the priests and ministers of the churches. The British administrators lived elsewhere and only visited Chagga settlements at intervals.

The administrative seat of the government was in the town of Moshi, at the foot of the mountain, many kilometers away from the farm plots on the mountain. There were dirt roads leading up from Moshi to the areas where the Chagga had their houses and banana gardens. A car could travel on some of the wider ones during the dry season, but wheeled transportation was difficult, especially when the rains came. The road from Moshi was not paved until the 1950s. After that, some Chagga operated a few buses to and from the town and contact increased. But only those Chagga with some serious reason to go to town would use the bus. Otherwise it was too expensive.

Going to Moshi on foot was too far. So many Chagga seldom left their home areas. But by the mid-century their connections with the world outside was greatly augmented by the fact that one or another of their neighbors had a battery-powered radio on which they might hear the news of the world, the government’s pronouncements, and dance music, which they loved.

1.5 Independence 1961 and Political Administration in the Countryside

The design of the new African state, and many of its legal and practical policies, were profoundly affected by Julius Nyerere and his admiring attitude toward China. Nyerere’s interpretation of the Chinese model touched every Chagga village on every hill.

1.5.1 The Abolition of Land Titles

The rural-dwelling Chagga on Kilimanjaro became very nervous when, early in their history (in 1963), the new government abolished all individual title to land. They felt very uncertain about what that would entail for them. Land was “nationalized.” That is, the land was declared to belong to all the people, not to any individuals. As it turned out, of course, there was no change in the location where the Chagga actually lived. Nor were there any changes in the well-established boundaries between their plots and those of their neighbors. They understood that no one was entitled to possess more than one piece of real estate, and as best they could they went about arranging matters to look that way.

There were many loopholes through which second plots could be reclassified and nominally given to someone else, and they were. The Chagga were very legally inventive about subterfuges. Where they could, the Chagga did so.

After the first shock of the new land law, there were a few confiscations by the Party (TANU) of extra land plots held by a few wealthy people. One that I knew of was seized to make space for a new school.

Later the Chagga had to cope with the problems that arose when they wanted to sell. What was legally allowed was the sale of improvements, but not the land itself. Thus prices came to be attached to any standing crops (a banana grove, for example) or any buildings on the land. Where the land was empty the seller made haste to build a lean-to that he could sell for an outrageous price. Thus it became understood that what was being transferred was not the land but the right to occupy it and the “value” of improvements.

1.5.2 The Reorganization of the Citizenry

Probably the most significant grass-roots political change wrought by the new government was the reorganization of the whole country into a numerical system. Every village was divided into ten house cells. Each unit of ten house cells had a leader who was made responsible for keeping records of births, deaths, and significant departures and arrivals, and to report any unusual activity that might be taking place, such as meetings being called, giving, of course, special attention to anything that could be construed as antigovernment activity.

Multiplications of ten house cells produced higher level units, each with its own leader. This was a system to substitute for tribal organization, to make the locally grounded clan and lineage organization redundant, to level the organization of the whole countryside, to make it uniform. The Chagga complied, formed their ten-house cells, but did not give up their clan and lineage organization. What emerged in the countryside was a double system, with kinship organization continuing in fact, but having an overlay of official decimal arrangements.

One of the implications of this setup was that one of the near neighbors of any person was the eyes and ears of the state. If the head of the ten-house cell was an old friend, that might not be a worry. But it did mean that the government had inserted its own system of vigilance into the countryside. Of course, both colonial governments had used Chagga individuals to assist them. But this move was a more pervasive and potentially invasive arrangement than had ever been tried before. It was a crude form of spycraft, posing as routine information gathering, but it was more than that. For example, there was an uneasy period politically when group meetings were prohibited on the mountain unless permission had been obtained in advance. Permission was often denied. The ban even applied to large lineage and clan meetings. The decimal numerical system sought to substitute itself for all other organizations, including kinship units. The socialist rationale was that it would produce political equality and neutralize “tribalism.” Inadvertently, what the Party (TANU) had installed successfully was an atmosphere of suspicion, and a double reality.

In the meantime, of course, the Party itself held many local meetings of its own (out of doors) at regular intervals. They were not attended by the full section of the citizenry in whose name the meeting was called. But there was an audience. These meetings were said to be organized to discuss matters of interest to the local citizens and to be responsive to their expressed concerns. What I found on comparing the records of these Party meetings from several localities was that the list of matters discussed were identical. Clearly, somewhere higher in the administration, decisions were made about what should come up. The Party evolved the fiction that its public voice was an expression of the people. But the voice seemed to preprogram their wishes. The people would be told what they wanted, that is, what should concern them.

This tightening of communications from the center to the periphery and from the rural areas to the center can be seen as a tightening of the national net and by indirection of the global connections that implied. The state would be inside every ten-house cell. No one would be left out. And the terms of contact would include whatever the state saw fit to include. Needless to say, this carefully planned set of arrangements did not work as smoothly in reality as it did on paper. It could not make kinship commitments disappear. But the policy certainly can be seen as pressing for national unity through uniformity, and thus secondarily to be dragging every corner of the country into the world in which the state figured.

1.5.3 Education for All

Reading and writing are certainly skills that are part of global communication. Education is surely one of the important steps toward participation in the world. Not until independence was education supposed to be available to all in Tanzania. Implementation took longer. The policy advocating universal primary education was put in place in the 1970s. There were no fees in the beginning. At the primary level, education was to be free. That policy changed in the 1980s when fees for school were reinstated.

The difficulties of putting a universal program of instruction in place in Tanzania were enormous. There were not nearly enough certified teachers to instantly lead the classrooms. Unqualified people were often appointed to fill the positions. Even so, there were not enough teachers. It took years before that problem was worked through. There were all the other imaginable issues, books, school rooms, seats, blackboards, all the equipment for normal “First World” classrooms.

Everything was absent or in short supply at the beginning. But over time many of those obstacles were met. However, despite the effort it took to start a system of universal primary education, it should be noted that a huge number of children dropped out before finishing primary school. This had always been the case. As for secondary school, only a tiny percent of students qualified to continue to lower secondary school. An even smaller percentage entered higher secondary school. Fluency in English was one of the goals of the most advanced schools. It was the language of much instruction in higher secondary schools and was presumed to be necessary for career purposes.

In addition to the state schools, there were private schools, but they could only be afforded by wealthy families. There was, in fact, a period in which the Chagga were not allowed to establish their own private schools. This was a government form of affirmative action on behalf of other ethnic groups. It was the government’s view that the Chagga occupied too many high positions and that people of other ethnic groups should be given a chance to rise through education. The Chagga were furious. I presume that that whole anti-Chagga policy has long blown over, but I have no direct knowledge of the matter.

What concerns us here is the relation between education and globalism. English, because of its wide use internationally, is surely a means of connection to the world and to transnational institutions. It is not surprising that English was part of the curriculum in high schools in the period of British colonial rule. But it is noteworthy that English also became mandatory in the secondary school system of Tanzania, both in public and private schools. This was a recognition of the cultural elements in global relations and that promoting them was of significance to the Tanzanian government.

1.5.4 The Abolition of Chiefship

The independent government completely abolished chiefship early in its rule. This was long after the British had diminished the office of chief by turning it into a paid bureaucratic position and had limited the power chiefs had to punish their subjects or extort payments from them, and after the British had turned the chiefs into a sort of ruling committee.

Under the independent government the local courts were taken away from the chiefs and put into the hands of appointed lay magistrates. On Kilimanjaro the coffee cooperative was made a parastatal (which it remained for a time). Chiefs, on the whole, continued to be wealthier than their subjects. However, every official power they once had was erased by the new government legislation. There no longer was such a thing as a chief. The Party was the master, locally and nationally.

The Tanzanian state was essentially ruled by the national Party, its policies thickly overlaid with a moralizing ideology that could not be openly questioned, let alone rejected. However for many Chagga the loopholes in the rules were as evident as daylight. It is worth reviewing some of the doings of an eminent Chagga to understand that socialist government ideals were not the only game in town.

It was late in my fieldwork years that I came to know a man who had been a great chief, Petro Itosi Marealle. He had been a major Chagga leader under the British. After independence, he lived in the capital, Dar es Salaam. President Nyerere (whom he had met in London ten years earlier) arranged a government position for him there. No doubt Petro Itosi was kept away from Kilimanjaro and in Dar to ensure that he not lead any antigovernment action in his home territory. Before independence, he was not a member of the TANU, the government Party, though a number of Chagga did belong. This reluctance may have made Nyerere nervous. Petro Itosi was so well known and respected on Kilimanjaro that he was thought to be a potential source of political trouble for the new government.

At the time I met him, Petro Itosi had just retired from Dar and returned to the mountain. He spoke English, and we easily became friends. He understood what my project was about. In addition to many important administrative offices he had occupied in his life, he himself had written a book about Chagga traditions.18

One afternoon I invited Petro Itosi to have a beer with me that evening at the local tourist hotel (for mountain climbers). Except in the climbing season, the hotel was usually empty, though some local people sometimes frequented the bar. When Petro Itosi appeared, several Chagga women who were hanging around hastened to get near him. They bowed low and made other formal greeting gestures of respect. Then they said, “Jambo ex-chiefu,” or “Hello, ex-chief.”

Were they being respectful or were they mocking him? I am not sure. Ex-chief he was, the past rank never forgotten. In any case, he continued to be a person of considerable local influence and property.

On another occasion he told me about a house and piece of land he had owned while he was in Dar. At the time he could not sell it legally under the new laws since he had no title. Moreover, he had a house and garden on Kilimanjaro and having more than one property was prohibited. What Petro did (after consulting a lawyer) was to enter a “rental” agreement with a foreign entity who wanted the property. They would pay him at intervals as if they were renting, but both seller and buyer understood that these payments were ultimately for the transfer of “ownership.” How this worked out in terms of whatever government supervision there was in Dar, I did not find out, but clearly Petro was getting away with it.

From one of his marriages, Petro had a grown son, a high-ranking army officer who, soon after independence, got into serious trouble with the new government. The son was part of a military clique that was suspected of planning a coup. His punishment by the government? The son was banished to a diplomatic post in China for some years (instead of being jailed in Tanzania) and then was sent to Japan for four years. The Chinese part, his charming father told me, smiling at the joke, was so he would learn more about socialism.

That banishment was not an uncomfortable experience. It was an example of President Julius Nyerere’s delicate way of dealing politically with these dissident officers, getting them out of the way instead of imprisoning them. During his several year absence from Tanzania, the son sent his father a new Japanese car in the “diplomatic pouch,” hence it was duty-free. The banishment obviously did not impair the son’s social status, nor his financial well-being. He was able to become a successful arms dealer on the side. Ultimately, this son was allowed to return to live in Tanzania where he settled into his former house and entered local politics the year that Tanzania shifted from being a one-Party state to allowing new parties to compete.

Many people must have known about the banished years of Petro’s older son, the army officer, and the wealth he gained, and they certainly saw the car he sent. Chagga-owned cars were extremely rare. People must also have known that another son, Petro Itosi’s youngest, had somehow avoided military service. This lived reality in which people actually operated certainly fell far short of the ideals of socialism. This was true for ordinary people, not just for the politically eminent and rich like Petro Itosi and his family. For the less well-off there were fewer opportunities to game the system, but they took them when they could.

I was told by one of my Chagga contacts that, on the whole, the people on Kilimanjaro did not mind at all that chiefship was abolished. “The chiefs were unfairly enriched by their former position,” he said. So much for the old order.

The elimination of chiefship was not only a bid for popular support on the part of the new government, it was a means of making the Party and itself the only set of officials in sight. By doing away with old authorities the government was drawing the population toward itself. And, to the extent that administrative nationalism on the Chinese model linked Tanzania with international realities, we may see it as part of the growing force of globalization.

1.5.5 Kinship, Law, and Identity in the Nineteenth and Twentieth Centuries

The local organization of Chagga families was and is founded on patrilineal kinship. I will describe what this involved for the Chagga at the time that I was in Africa. For lack of space, I cannot fill in all the colorful detail of the beliefs and rituals of the past that have faded. What has been emphasized here are the major public political and economic changes that came about in the twentieth century and their effect on the Chagga. These can easily be fitted into a global perspective on the picture as a whole. But with one’s eyes on the global, one should not lose sight of the deep ongoing reality of local arrangements.

The kinship system is the true backstory, the continuing and continuous relationship of men with their kinsmen. Kinship was, and is, a continuous presence in the lives of the Chagga. It encompasses an emotionally fraught lifeworld, with goings-on that are essentially “private.” These events exist alongside of many happenings that take place in the public and official sphere. But confidential explanations often refer to happenings in the domain of kinship as explanations for the prosperity of some and the bad luck of others. They can account for the lives and deaths of some, and the inclusion or expulsion of still others from a state of collective well-wishing and assistance. It is the domain of “customary law.” Relations among kin can loom larger for individuals than anything that is happening in the public world. This accounts for some of the indifference the Chagga often have when governments or members of the clergy speak.

The stability of local residence was at the base of kinship relations. How did patrilineal male relatives come to live on nearby plots of land? In the old days the normative reason was simple enough. When the eldest son of a family married, his father was supposed to give him a piece of nearby or adjacent land on which to plant bananas, build a house, and raise his family. Because there was no land shortage in the nineteenth century this was usually able to be carried out. The youngest son was supposed to live with his parents until they died, when he would inherit their house and land plot. Thus, whenever possible, patrilineally related men lived near each other, and so did their descendants. To maintain this, as the population increased the subdivision of plots became necessary.

Women, when they married, went to live with the husband in the husband’s lineage area. Women could not inherit a disposable right to land, but widows could continue to live in the marital house until they died.

As the population grew, and land shortage began to be felt, the rules about succession became more difficult to fulfill. The beginning of this change was noted in the 1930s. Some men divided their land to allocate something to each son. Sometimes they settled their sons wherever they could locate an empty plot that could be bought. Thus a map showing the present distribution of patrilineal lands will always show some scattered individual landholdings of lineage members who may have been settled some distance away from the core lineage group. Thus parts of patrilineal groups were often geographically dispersed, but they tried to remain in close contact. To the extent that it was available, paid employment made up for the lost income from ever smaller plots of land.

All closely related men were contingent heirs of each other’s land. It followed logically that married women who were childless suspected their sisters in law of witchcraft because the lack of offspring might mean that the husband’s brother would inherit his land.

What must be stressed here is that patrilineality was not just about property. It was a deeply felt aspect of personal identity. Members of these patrilineal groups were (and are) tightly tied to each other by custom, by ritual, and by a belief system that holds that kin are closely linked through invisible supernatural ties. A man is vulnerable to the disapproval or dislike of his kinsmen. Grudges are durable. Things will not go well for him or his immediate family if there has been a serious quarrel with a kinsman. And if illness or death occurs, such altercations are reviewed as possible causes.

Along the same lines, dead ancestors have power over the living. If a person has been disrespectful to, or insulted a relative, and the relative dies without a reconciliation having taken place, the dead person may at any time bring misfortune to the person he considers to have wronged him.

After a death, the kinsmen of a decedent come together. The whole group of relatives including spouses and children all gather at the house. After some days of mourning, there is a formal occasion to discuss the disposition of the decedent’s property. There were no written wills in my time. The wishes of the dead were discussed at length. The questions raised were very public. The history of individual relationships often came up. Grievances were reviewed, favors and debts were discussed, as were the rights of legitimate and illegitimate spouses and children. Land questions came up and if there were any cattle or other livestock, their allocation was arranged and personal property was assessed. Eventually decisions were made, often announced by a senior leader.

Long ago, the disposition of the body involved complex ceremonial requirements related to the house owned by the person who died. Important parts of the body were buried in the house and later reburied in the decedent’s land. However, not only have there been major changes in religious practice, there have been major changes in the architecture of houses. Many of them no longer have dirt floors. Cinderblock or concrete bricks are used for flooring by the well-to-do, even when mud bricks make the walls. Initial burial under the floor of the house became impractical.

Moreover, the missions opposed the traditional ways of disposing of the dead. Graveyards were organized. Many of the old rites were unevenly observed. Families differed in their degree of observance. But where there were final burial sites in the residential plots, they were maintained, and people were aware of the presence of those dead and presumed their continuing interest in what became of their descendants, or subsequent occupants of the land. Even if the plot were sold, the place where the remains are located must be kept intact, and not used. The land itself could be cursed if there were any lingering anger.

The same group that comes together when someone dies gather happily for birthdays and beer-drinking parties when there is something to celebrate. If a kin group is angry with one of its members, he or she can be excluded from these family gatherings. That is a very serious business. It is an intimation of continuing ostracism which can become permanent. It is highly punitive. It can mean that no assistance of any kind will be given to the ostracized individual and misfortune may follow. Thus kinsmen hold in their hands each other’s well-being or social standing. The government’s ten-house cell arrangement and the decimal system is superimposed, but in no way replaces the ties of kinship and the group it defines.

From time to time the men of a segment of a patrilineage met to slaughter and eat the meat of a steer and drink its blood. (When a member of the cow family was not available, the men manage by slaughtering a goat.) On these slaughtering occasions the participants shared a bit of meat and blood with the dead, placing these offerings on the ground. The remaining meat was divided, according to lineage seniority. It was then wrapped in banana leaves and taken home by the participants.

The foregoing describes some of the kinship ties, “customary laws,” and many associated beliefs and practices that persisted into the 1990s. However, by that time schooling was general, and when finished with school, some of the younger people then moved away to seek employment in the cities. They came back to visit if they could. But their absence from ongoing lineage affairs was strongly felt by those left behind. These departures were a major internal disruption of lineage cohesion that promised to go on more and more often in the twenty-first century. The families that were left on Kilimanjaro felt their absence deeply. Yet the remaining relatives maintained as many of their traditional ways as they could. In many respects life on the mountain looked the same as it had, but clearly big changes were under way.

1.6 Conclusion

In this brief and selective account of the growth of Chagga translocal connections, several confluent grand-scale matters emerge. A global perspective on these many separate changes enables one to see them together as having a cumulative effect. Beginning with a low-intensity trading connection with the coast that had its own rules of engagement, continuing with colonial contacts, the involvement with coffee commerce, and the introduction of more and more education, the story ends with a huge, nationally legislated, program of government which is part of a legally plural world.

Cumulative long-term change in the direction of globalization came about on Kilimanjaro through many particular occurrences. These were brought about for a variety of reasons, by a variety of actors. No one had a view of the mixed ultimate product and its implications. As each change came about, the vision of it on the ground was as a specialized measure, embedded in the historical circumstances of the moment. Globalization was neither the perception nor the motivation of the people who brought these measures about. And plainly, the residents of Kilimanjaro continued their strong engagement with their kin, present or absent, alive or dead. The multiplicity of realities involved in this small corner of the world can only be addressed with a keen sense of its ongoing pluralism.

There can be advantages to giving special attention to a global perspective even when local affairs are the immediate focus. Of interest in reviewing the history of a small African community are the events that gradually bound parts of it to a world system. One could instead deplore the injustices and misfortunes the community has suffered along the way. Without going into detail, one could recognize that chiefs were exploitative, that colonial governments were not benign, and that socialist ideology does not excuse obtuseness on the part of government. But that is another story. Taken up instead, the process of globalization commands attention in and of itself. It is a major cumulative societal phenomenon. Like an incoming tide, it invites watching as it comes in.

Such an approach is pertinent to understanding two things about the local community we have inspected: the temporal and cultural “inconsistencies” in the present state of affairs and the historical trajectory that has brought the community to its present state. The whole story is also pertinent to the many faceted way the idea of globalization is conceived.

Globalization is not a simple unitary phenomenon. As a process it can start in many ways and have many different consequences. It should always be approached with this multifariousness in mind. There is no single overarching, unitary, social system or system of law to be found, even in so limited a place as Kilimanjaro. Rather, there are a multiplicity of systems of legal norms and social arrangements which prevail at different times and places, affecting different people, each leaving a large residue of meanings and practices. There is no clearer way to see the complexity of the development of global legal pluralism than to look at its intersection with a particular local history. That is what has been attempted here.
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chapter 2

Anthropological Roots of Global Legal Pluralism


Keebet von Benda-Beckmann and Bertram Turner




2.1 Introduction

Since the turn of the century, the term “legal pluralism” has seen a remarkable rise in interest. It is now widely accepted, although it was long rejected in legal studies. When legal anthropologists began to refer to “legal pluralism” in the 1970s, this marked a crucial change in anthropological thinking about law. Since then, not only have political and economic developments profoundly changed constellations of legal pluralism but also the term itself has followed a variety of trajectories and accrued multiple meanings in the process. In particular, in the trajectory of global legal pluralism, it has acquired a normative meaning that is quite distinct from its use in anthropology as a tool of analysis. This chapter discusses how the anthropological study of law and legal pluralism developed from the study of law in colonial societies toward empirical studies in postcolonial settings and in nation-states around the globe under conditions of ever-increasing global connectedness and complexity. Insights were developed not only in response to sociopolitical developments but also to changing theoretical perspectives.1

Plural legal orders, as legal historians have already demonstrated, have a long history, and configurations of legal pluralism may have very diverse histories reflecting people’s mobility, exchange, and types of political organization. But many of the insights in the current plural legal constellations are a legacy of the colonial era.2 We suggest that the current (emerging) global order of legal pluralities can be fully understood only by considering its deep roots in colonialism. Both the field of anthropology in general, and the anthropology of law in particular, have their disciplinary origins in colonial contexts. Critical reflections on the colonial experience, especially within the framework of colonization and decolonization processes, have deeply influenced how insights on law and legal pluralism were developed in anthropology. The various strands of thought in the anthropology of law reflect various models of colonization and the corresponding concepts of law embedded in the notion of empire. The first studies of law were carried out in South and Southeast Asia and the Pacific, in Africa, and in Middle and North America. Europe and Latin America were virtually absent until the last decades of the twentieth century. An interest in Latin America only came with the rise of indigenous rights. Indigenous legal orders are now studied across the world, and indigenous rights have acquired a transnational meaning. Since the 1970s, legal pluralism has also been studied in industrial societies, in European and North American contexts. On the one hand, older issues of kinship, land and natural resources, governance, and disputing have far from disappeared. On the other hand, issues that affect and are affected by plural legal constellations have found their way into the contemporary world of human rights, migration and minority rights, trade and commerce, new kinds of property rights, and finance. These new developments have spawned a paradigm shift by which legal pluralism is increasingly understood as part of larger assemblages and networks of meaning.

Five caveats must be highlighted at the outset. First, this is not a comprehensive overview of the anthropology of law. The aim here is to understand how anthropological works, especially in the emerging field of anthropology of law and the various theoretical perspectives by which law has been approached, have contributed to a comprehensive understanding of legal pluralism. We shall see that various social theories each have offered distinct insights into the social working of legal pluralism. Second, we mention a number of authors who provide important anthropological insights on legal pluralism but who are not legal anthropologists in the strictest sense. Third, we do not subscribe to a trend within the social sciences that views the demarcation between anthropology and other social sciences as impermeable, nor do we see the anthropology of law as a closed subdiscipline.3 Anthropology draws on the major social scientific theoretical approaches such as those of Weber, Marx, Geertz, Clifford, Ortner, Victor Turner, Giddens, Foucault, Bourdieu, Latour, and others. It followed the approaches that consecutively dominated general social sciences, from evolutionary, structuralist, functionalist, and constructivist, to actor oriented and postfoundational approaches, and the interpretative turn, which emphasized that normative concepts undergo shifts in meaning. Fourth, it is possible to trace the origins of some anthropological insights back to a number of disciplines, without any clarity over where it might have first emerged. Finally, some anthropological terms, such as “governance,” or “legal pluralism” itself, were adopted by other social scientists, lawyers, and economists, in the course of which they acquired different meanings. Likewise, anthropologists also appropriated legal terms such as “rule of law,” and similar shifts in meaning ensued. Sometimes analyses touching upon legal pluralism became more widely known from other disciplines, yet the empirical basis was anthropological. For example, debates on informal property rights based on the empirical work conducted on-site by anthropologists significantly influenced the work of economists, such as De Soto and Ostrom. Thus, while the focus of this chapter is on anthropological understandings, due to its intimate relations with other disciplines, where appropriate, we inevitably include neighboring disciplines. That said, what distinguishes anthropological work from other social science studies is a focus on everyday practices in (multi)local situations with the ambition to capture the terms on which people understand their social life. Today, anthropologists studying law use a wide range of research techniques and methodologies, including the classical method of participant observation. For the purpose of this chapter, this means the need to understand the changing constellations of legal pluralism because they are the conditions under which people operate. This will be discussed in section 2.6, “Global Dynamics.” There we will discuss some of the substantive issues from which the insights in legal pluralism were particularly fruitful, such as human rights, indigenous rights, development cooperation, migration and translocal communities, and the role of epistemic communities. But we also pursue some more abstract themes. The more classical studies of legal pluralism focused on clearly defined spaces in situations in which legal change occurred at a rather slow pace. The expanding complexities that came with intensifying globalization therefore also called for a closer look at the temporal, spatial, and scalar aspects of legal pluralism. In a final section, we discuss future prospects of legal pluralism in view of recent debates in social and legal theory about an extended vision of law in a global context.

2.2 Legal Complexity in Early History

Plural legal orders have a long history. All ancient and early modern empires had plural legal orders. Indeed, the coexistence and interplay of different legal orders was the rule rather than the exception in large parts of the world before the advent of European colonialization.4 For example, the millet system of the Ottoman Empire allowed non-Muslim religious communities that usually displayed distinct ethnic identities some degree of autonomy to organize social life and to resolve disputes.5 Empires were typically not strong enough to impose their rule on the entire territory owing to a sheer lack of resources and were therefore obliged to grant forms of regional autonomy. Most early empires did not exert full control over the entire expanse of their territories or over all of their subjects. Their stance toward the rule of incorporated communities was necessarily pragmatic, and they did not lay any sort of absolute and all-encompassing claim to the validity of imperial law, something that modern nation-states take for granted. Taxes had to be paid, political support ensured, and a reasonable degree of order maintained. For the rest, people conducted their lives within their communities without the direct oversight of imperial authorities and according to their own rules. But where people engaged in trade and contractual relationships outside their communities, the various laws within the empire became entangled. This gave rise to plural legal constellations, which offered subjects of empires choices from among legal orders. People incorporated into empires were often well versed in making such strategic choices.6

Early European colonial empires made new laws in their overseas colonies based on their own laws. Initially, they had to compete with other, often powerful rulers and empires and managed to establish their law in narrowly defined places and for specific purposes only. Most of the treaties with local rulers explicitly recognized the existing laws. In fact, colonial governments acknowledged the existence and importance of the laws of the colonized peoples.7 Their legal systems were considered robust and alive, and the emerging colonial law had to pay due attention to them. The legal landscape of early colonial empires was compounded by a variety of religious tenets and laws that were often transported along with expanding commercial relationships. European missionaries that came in the slipstream of colonization brought canon law, or the laws of the numerous protestant communities that engaged in proselytizing, adding to the existing range of laws associated with other religious tenets. In other words, legal pluralism prevailed during the early colonial period.

By the end of the eighteenth century, colonial empires shifted from mercantilist to production economies. This shift intensified colonial authority over the whole colonial territory, which in turn elicited a reconsideration of the position of customary laws. It was only in the nineteenth century, when the notion of the nation-state took root in Europe—in some regions even later—that larger quantities of European laws were introduced. This process coincided with the emergence in Europe of the idea of a nation-state, and with the great codifications, which resulted in the canonization of the state-people-law nexus. Law came to be identified with the nation-state, and European lawyers and administrators began to regard the coexistence of several legal orders as a problem and an anomaly, rather than as a strength. Accordingly, customary law was relegated to the margins of legal scholarship. Despite the theoretical work of scholars of the historische Rechtsschule (school of historical jurisprudence) such as Savigny and Puchta, who wrote about the nature of the folk law of nations, for all practical purposes customary law had lost its autonomous status and was only recognized as law if, and in so far as, state law allowed for it.8

For the emerging plural legal orders these developments had two major implications. One was that colonial empires had to design ways of incorporating existing customary legal systems into colonial law. They all shared the view that customary law should be applied for certain realms of social life only, mainly family law and inheritance. Property law was recognized only to the extent that it did not clash with colonial property law.9 Customary laws were to be applied in colonial courts, though the setup of such courts differed widely. Rules that were considered repugnant or in violation of public order were not recognized. How the administration of customary law was incorporated was varied. For example, the British approach was twofold: on the one hand, to ignore the customary laws of the people in what they considered terra nullius, such as in Australia, and on the other, the imposition of indirect rule for most of the colonized peoples.10 The Dutch operated with a mixture of direct and indirect rule and a dual court system: courts for the Europeans and courts for the indigenous population that were to apply the customary law of the region.11 The Spanish established a system of indirect rule. The French had the most limited recognition of customary law.12 German colonies had a protectorate status in which local colonial administrators had much leeway to determine what laws were to be applied.13 Thus, different colonial empires designed distinct varieties of official legal pluralism. The incorporation of customary authorities inevitably changed the power relations and extended power to some customary officials, while sidelining those not incorporated. A second implication, deriving from the first, was that many colonial administrations felt the need to develop an authorized compilation or codification of what they perceived as customary laws. This resulted in ossified and truncated varieties of customary laws in the practice of colonial administration. However, local versions often continued to develop alongside.

Local laws were not only of interest to colonial administrators. Scholars of different provenance also developed an interest in such laws. At that time, the strict disciplinary divide that is currently prevalent in academia had not yet emerged, and there was much more “disciplinary job sharing”14 than there is today, though in many disciplines the interest in law—and legal pluralism—is on the rise. Most scholars shared the common project of developing a universal history of humankind. They adopted evolutionary theories, which stimulated the search for the precursors of modern social organization and law.15 The ambition was to find and explain the fundamental features of “primitive society.” Evolutionist step theories that served to develop a universal theory of law presumed that early models of order had been based on retaliation and feud, on genealogical relationships and communal ownership. These had evolved into hierarchical societies with property regimes based on individual ownership. But in this view, it was only with the emergence of states that law assumed its role of maintaining order.

In 1861 two publications generally considered the first anthropological studies of law were authored by trained lawyers. Bachofen’s Das Mutterrecht and Maine’s Ancient Law were systematic attempts to describe and analyze what would become known as “primitive,” “archaic,” or “premodern” law. Maine theorized that societies had evolved from organizational principles based on status to contract-based societies. Law went through three stages: law by “themistes,” customary law, and codes of law.16 Another major evolutionary theory was proposed by Durkheim,17 who suggested that human societies developed from mechanical to organic societies. While the law of early societies largely privileged penal sanctions, these evolved into societies based on the principles of restitution. Although the empirical basis for these theories was weak, they would become extremely influential and would dominate anthropological assumptions about law for a long time, as they would in other disciplines.

Toward the end of the nineteenth century a comparative interest in “primitive” law emerged, of which the German scholars Post and Kohler were the most prominent protagonists. Aiming at a universal legal history and comparative law, they argued that legal history should do more than study legal systems such as Roman, Greek, or Babylonian law, or religious laws that were documented in writing. A true history of law should address the emergence of law from the earliest times, including law that was orally transmitted. In their conception, such early forms of law were methodologically accessible because they assumed that these coexisting, uncodified customary laws were remnants of some earliest forms of law. In order to properly understand the many different manifestations of “primitive” law, they began to collect descriptions of laws from all over the world. For that purpose they designed questionnaires for colonial administrators, missionaries, judges, and travelers, to describe the laws of particular regions with which they were familiar. Using the same format everywhere would enable systematic comparison. The results were published in 1929–1930.18 This encyclopedic project came to be known as ethnologische Jurisprudenz (ethnological jurisprudence). Legal concepts derived from Roman law were used as standards against which other laws were interpreted, as a way to understand the legal “other.” Following an Interpretatio Romana, which entailed asking questions formulated in orthodox legal classifications, only such normative concepts could be captured that resembled those of their own legal system or those of other known legal systems. Levirate and sororate, for example, could be fitted in this framework, but other kinships structures could not. And thus, because the structure of such questionnaires followed the model of Western legal dogmatics, indigenous normativity was subjected to this logic.19 Little thought was devoted to the possibility of a serious misinterpretation of these laws. How and by which terminologies and in which categories social and legal orders are to be described has been a recurrent issue in anthropology and in the anthropology of law ever since. Despite these shortcomings, on the positive side, this work generated enormous information about legal systems around the world. Yet for a unilineal universal history of law based on evolutionary principles, the results were too full of contradictions. This work testified that the development from “primitive” to modern law was neither neat nor unilineal but that the path was ridden with complex legal configurations and sets of rules that overlapped in time and space.

2.3 Early Twentieth-Century: Empirical Studies—Law Embedded in Social and Political Contexts

At the beginning of the twentieth-century, there was increasing dissatisfaction among scholars with “armchair ethnology” that was more attuned to compiling legal rules but could offer little insight into how or whether these rules were applied in practice. Anthropologists saw it as their main task to understand social organization from within, and it was assumed that law played a crucial role for the sustenance of a stable social organization. For this, a new methodology was necessary. Fieldwork and the participant observation method that requires immersion in society allowed the researcher to come face to face with how daily life was construed. A holistic approach was supposed to guarantee the study of all aspects of social life, including law. Anthropological fieldwork entailed full immersion in a society to allow the researcher to see how law was used in daily practice. Two anthropologists were particularly influential in the forging of this new approach to law: Richard Thurnwald and Bronislaw Malinowski. Thurnwald, who had conducted some fieldwork in Bosnia before he began to travel to the Pacific, studied social organization in New Guinea, Melanesia, and Micronesia, societies with relatively loose forms of institutionalization and flat hierarchies.20 He became particularly known for his explanations of how law could function in societies without specialist institutions for legislation and law enforcement. He also became known for his insights into the central role that reciprocity and the community as a public forum had for social organization.21 Malinowski, inspired by Thurnwald, undertook a study on the Trobriand Islands. Both authors embraced functionalist perspectives, paying special attention to the social function of law and customs.22 Societies with relatively loose forms of institutionalization and flat hierarchies were studied without interrogating the effects of colonial rule. Yet, this kind of research helped understand how law could function in societies without specialized institutional organizations for legislation and law enforcement. The work of these two authors paved the way for many influential monographs, especially in African contexts.

Parallel to this development in anthropology, legal scholars also began to show an interest in the actual functioning of law. They began to engage in empirical research that blurred the emergent disciplinary boundaries between social and legal sciences. Eugen Ehrlich, a lawyer in the service of the Austrian-Hungarian empire, discovered that commercial contracts in the eastern part of the empire did not use the law of the empire. Instead, these were entirely regulated by local laws.23 Similar insights were articulated by Weber,24 Stammler,25 and Gurvitch.26 This work, together with the U.S. school of legal realists, would much later inspire sociolegal scholars with a background in law.27

In the Netherlands, Cornelis van Vollenhoven, professor in adat law and constitutional law of the Dutch colonies, became interested in local laws of the Dutch East Indies. He was convinced that a deep understanding of such law, called adat or adat law (adatrecht), was essential to the successful functioning of the colonial government. He argued that misunderstanding the character of adat law had severe consequences, like illegal expropriation of land and other resources. Apart from his political motivation for the study of adat law, he also took a genuinely academic interest in the variety of laws and their resemblances and differences throughout the Malay Archipelago, which also included the Philippines and Madagascar. Though he only twice briefly visited the Dutch East Indies, numerous studies based on fieldwork were carried out under his guidance in what came to be known as the Adat Law School. Not only did Van Vollenhoven systematize and analyze these various local laws with unprecedented sophistication. His work was also the first serious study of what only much later would be called legal pluralism. From this work, it was already clear that the term “legal pluralism” does not translate into disconnected legal orders. On the contrary, the relations between local and colonial laws and the manner in which colonial courts determined how local laws were to be interpreted were key to his analyses.28 Colonial administrative activity itself contributed to the complexity and diversity of legal configurations. Parts of local legal registers interacted with the legal order of the colonial state as they were acknowledged and codified by the colonial state. In this way, they became entangled with the dynamics within traditional and religious normativity. However, as his writings were mostly in Dutch, his work did not reach an international readership at the time. Only select parts of this work became accessible to a non-Dutch readership with the translation by J.F. Holleman,29 undertaken half a century after Van Vollenhoven wrote his important work.

These four pioneers, Malinowski, Thurnwald, Ehrlich, and Van Vollenhoven, in various ways and through various trajectories, built the foundation for the modern anthropological work on law.30 Being primarily interested in law as an organizing principle of society that ensured social cohesion, these early authors paid relatively little attention to conflict and disputes. One reason might have been that outright disputes were relatively rare in the Malay Archipelago and Melanesia where three of them worked. Court cases were also relatively rare in Bukowina, where Ehrlich worked. These scholars, and scholars working closely with them, drew attention to the mechanisms in place to avoid or prevent conflicts. Van Vollenhoven coined the term “supported observance” (gesteunde naleving), or “preventive law care” (preventieve rechtszorg), as Logemann called it, as an analytical concept to deal with such mechanisms of dispute prevention.31 Van Vollenhoven also argued that adat law inevitably undergoes change when applied by colonial courts and administrative institutions, which Anglo-American legal anthropology did not take into account until the 1970s. Besides his academic interest, Van Vollenhoven was also deeply committed to securing political recognition of customary law, in particular, land laws. His analytical concepts underscored his criticism of the colonial government, which systematically, and often intentionally, misrepresented the character of adat regimes of land law and thereby violated its promise to fully recognize adat law. Conceptions of property and land rights that did not fit the colonial legal system were disregarded and relegated to the realm of mere customs. Mainstream legal doctrine of the time authorized the colonial government to set aside these customs if they were perceived as being opposed to public interest. In particular, colonial governments often justified the practice of expropriating large tracts of land using this rationale. But as Van Vollenhoven argues, such expropriations violated the treaties and promises when regions were incorporated into the colonial empire and were therefore illegal. Careful academic analysis thus had profound political implications. Similar issues would arise in the anthropology of law in the 1960s in connection with land reforms and in the 1990s with indigenous rights.

2.4 1940–1970: From Disputes as a Source of Law to Law in Practice

From the 1940s onward, in the last phases of colonialism, anthropology underwent a paradigm shift as it sought to free itself from colonial tenets. Though an entire army of researchers was engaged in identifying legal standards that could be implemented in different colonized societies, legal anthropologists embarked on a critical analysis of customary law. The focus of interest shifted toward what Twining calls the “pathological aspects of law,”32 that is, disputes and processes of dispute resolution. This coincided with new theoretical views that underlined the importance of conflict for maintaining society.33 Inspired by the school of legal realism34 in the United States, Llewellyn and Hoebel, lawyer and anthropologist respectively, published a book on Cheyenne law,35 based on case studies, in which they argued that regulations obtained their true meaning in interpretations made in actual situations, so that only court decisions could shed light on the precise content of a law.36

In the African context, scholars such as Isaak Schapera,37 Hilda and Leo Kuper,38 and Max Gluckman began to pay serious attention to customary law. Gluckman first worked at the Rhodes Livingstone Institute in southern Africa and later founded what would come to be known as the Manchester School. These studies were also based on cases of dispute. As Simon Roberts has demonstrated, two research strands could be distinguished in the study of disputes, each with a different theoretical objective, yet all using the case method.39 Some anthropologists, such as Leopold Pospíšil, who did research in New Guinea, saw disputes as a source of law from which unwritten law could be distilled.40 Other anthropologists took a more process-oriented approach for studying disputes in order to understand disputing behavior and decision-making processes. The studies of Gluckman about the Barotse or Lozi in Northern Rhodesia41—that later would become Zambia—and of Bohannan, about the Tiv in Nigeria,42 came to be regarded as classic studies that offered guiding principles for anthropologists.43 The guiding theoretical questions addressed how law was used in decision-making and how law affected social practices. Gluckman’s work was particularly important because he examined the way disputes were framed, how, and by what cognitive categories and logic evidence was constructed and evaluated, as well as how law was used to establish images of the situation under dispute. These processes were vital to the outcome of disputes. They could not be understood, however, by looking at court decisions alone, but only by also considering the social contexts in which disputes were carried out. Both Gluckman and Gulliver also demonstrated that the relationships between disputing parties and the authorities that decided, be they colonial or local judges, had a great impact on the management and outcome of a dispute.44 When the relevant disputing parties and the judge stand in multiple and enduring relationships, chances were high that the judge would try to reconcile the parties rather than pass a formal judgment.45

There was new interest in the categories and in understanding the logic underlying disputing processes, which led to a search for appropriate terms to describe such processes. In particular, Bohannan became known for his analysis of vernacular terminologies and the conundrums of translation, of finding appropriate equivalents in English. He advocated using the vernacular terms because English equivalents could only partially convey the full meaning at best. Gluckman opted for the use of English proxies. Bohannan severely criticized this procedure, but suggested without justification that Gluckman used English terms as translations, which misrepresented the meaning of the vernacular concepts. However, Gluckman was well aware of the problem and carefully explained the full meaning of the vernacular term.46 On the issue of appropriate terminology, each anthropologist, and for that matter each comparative lawyer, had to maneuver between vernacular terms, equivalents, and explanations that allowed for adequate descriptions and comparison. Most had templates of one particular society in mind when they engaged in comparison. Fallers on Nigeria,47 and later Barkun,48 also had a template for European law in mind when they questioned how law could function without sanctions or without precedent. At best, such templates serve as the starting point for considering what might be worth comparing and for undertaking a search for appropriate comparative concepts. We shall return to this issue when discussing the debates about the concept of legal pluralism. A widespread expectation still prevailed among scholars at that time that it was possible to design an overarching universal terminology by which state law as well as any other form of legal ordering could be addressed. The notion that a universal terminology can be found is still on the agenda and remains controversial.

With the new focus on disputing processes, the more traditional case method, in which authoritative decisions were primarily used as a source of law, was no longer adequate. A more comprehensive concept of what constituted an appropriate unit of research was needed, and with that new research techniques.49 The “extended case method” allowed looking at the history of a dispute as it emerged before it reached court, and to analyze disputes as situated in broader social and political contexts.50 Keebet von Benda-Beckmann has suggested that the final court decision does not necessarily mark the end of a dispute, for which reason cases must be studied beyond the point of court decision.51 This method also served well in the study of disputing processes that, for one reason or another, had not been settled by courts. Gulliver, for example, asked how disputes among the Ndendeuli of Tanzania were settled in the absence of courts and examined how law was used in negotiations between disputing parties. He would publish his influential cross-cultural perspective on negotiations in 1979.52 The shift from a focus on codes to extended cases and situational analysis laid the methodological foundations for anthropological work much later.53

Thus, important insights on disputing processes generated in this period would pave the way for a comprehensive understanding of legal pluralism, but in order to capture and understand the epistemologies of legal orders, the focus could not be exclusively on disputes, which could easily lead to serious misunderstandings. German and Dutch legal anthropologists had always taken a broader interest, addressing such topics as property relations, inheritance, marriage, economic relations, punishment, and retaliation. They argued that the significance of law derived primarily from its use in the social, economic, and political life in general, and only secondarily from disputes, which therefore required study of both trouble cases and trouble-less cases.54 It was perhaps not by chance that these early German and Dutch scholars took this approach because they worked in regions with much lower degrees of full-fledged disputes than scholars working in African contexts.55 Misconceptions due to an exclusive focus on the interpretation of law in the context of courts and court-like institutions still haunt discussions about local law today.

2.5 Social and Legal Complexity

2.5.1 Consolidating Research on Disputing Processes

In the 1970s insights regarding disputing processes were further refined with field research in so-called developing countries, mostly in South and Southeast Asia and in Africa but also in industrial societies.56 At the height of the independence movements against colonial regimes, when postcolonial and emerging states and their institutions became the subject of critical reflection, the nation-state became the standard organizing principle of the political world order. This cast doubt on the portrayal of state involvement as negligible or nonexistent.57 Critics argued that the state had deliberately or unconsciously been edited out, although state institutions, such as the police, were, in fact, much more involved than acknowledged. This had two important implications. Anthropologists, once again, began to pay attention to the relationships of local normative orders and that of the state, an insight that had been lost in much of the literature on disputes. In addition, the notion of customary law itself was criticized. Moore argued that state law often is mediated through relationships and networks in what she called “semi-autonomous social fields.”58 Comparing the work floor of the garment industry in New York and land issues at Mount Kilimanjaro in Tanzania, she demonstrated that social fields in both contexts had internal rules and sanctions that interacted with the official state regulations, which were filtered through the internal normative order. This publication became the starting point for a new anthropology of law that drew on (post)colonial as well as industrial contexts. The interrelations between state law, unofficial law, and customary law had moved center stage.

American scholars who had previously conducted fieldwork solely outside the United States shifted their research focus to the United States during the 1970s. They used the lens of legal pluralism in colonial settings to gain insights on disputing processes in the United States.59 This allowed them to identify “at home” mechanisms of “informal justice,” such as moots and mediation, outside the context of formal courts.60 At a later stage, insights that informed these studies would in turn be applied to postcolonial settings, where this transference produced new modes of dispute management. Galanter has pointed out that many dispute resolution processes resort to other-than-state law, within many “rooms” in which justice is extended—or not—and that disputing parties are frequently engaged in “forum shopping,” a term borrowed from private international law.61 Systematic reflection on power differentials between parties explained why stronger parties tended to profit most from the judicial system. Legal anthropologists criticized the lack of mitigating mechanisms of power differentials in mediation. Felstiner, Abel, and Sarat showed that only a minute segment of all potential grievances that actually reach the courts, in fact, discussed the intervening factors along the trajectory.62 As Engel found, resorting to court within a local community is often seen as an inappropriate response to conflict.63

One characteristic of this period in the study of law by anthropologists was the use of actor-oriented approaches. Later on, interpretative perspectives that paid closer attention to the discursive and power aspects of law were used. They focused on the use actors made of the available laws and legal institutions in plural legal situations. Since economic, social, and symbolic power relations are differentially inscribed in law, choices from among different legal systems have real consequences.64 Studies in the Global South showed that not just the disputing parties resort to forum shopping, but often also institutions dealing with the dispute in order to garner their authority.65

In the ensuing years, the inventory of theoretical tools to study legal pluralism was expanded, and its analysis further refined. Comaroff and Roberts demonstrated that the problems of disputants are reframed to suit the requirements of the institution of dispute management in which it gets involved.66 Spiertz took this insight a step further.67 Law is not merely a set of rules, regulations, and procedures. Legal orders provide different discourses to discuss relationships, entitlements, and rights. He demonstrated that disputing parties in Bali not only shop among appropriate fora; they often engage in “idiom shopping,” that is, choosing from among the available legal idioms to promote the framework in which a dispute is formulated, so as to promise maximum success. In actor-network theories (ANT) this notion would later be called “code switching.”68 The concepts underscored the significance of the findings of interpretive anthropology, which understood legal registers as ways of seeing the world,69 an argument reminiscent of James Scott’s notion of “seeing like a state.”70 This inspired many “thick descriptions” of the ways law is used in social practice. Nader pointed out that in any given society harmony ideologies embodied in law may hide the high level of conflict.71 Neo-Marxist approaches have pointed out that power relations were differently embodied in different laws.72 Moreover, gender studies and feminist anthropology focused, in particular, on the sociolegal production of inequalities. The latter strand inspired anthropologists to look at gender issues within the framework of family relations, in property regimes, or for ascertaining access to land and water under conditions of legal pluralism.73 A. Griffiths, in a move away from the common paradigm of customary law, offered a perspective that went beyond the dichotomies of customary law and state law. She demonstrated that individuals are linked in “networks with gendered attributes,” but that these networks give rise to different discourses of rights for the salariat, persons having a salaried job, and the peasantariat, peasants with very little or no land working on the land of wealthy land owners without proper legal protection.74 F. von Benda-Beckmann has shown that the public-private distinctions, fundamental to Western political theories and to legal doctrine, failed to appreciate the fact that gendered attributes might be differently ascribed in other legal orders.75

The intellectual environment within which legal pluralism emerged as a concept and began to further develop took inspiration from the sociological theory of Anthony Giddens on structuration and his constructivist perspective.76 Constructivism helped in conceptualizing how law constrains and enables social practices by which law is constituted. Bourdieu’s contributions to praxeological theories and Foucault’s notions of power and governmentality highlighted that law naturalizes social order by producing categories and procedures through which power can be exerted.77 Hirsch and Lazarus-Black argued that law also has a “critical constitutive capacity to alter meaning and hierarchy.”78 Legal categories create social groups, but these very groups may discursively change the local meaning of law and, in certain cases, may turn the hegemonic relationships upside down. Hirsch and Lazarus-Black argued that dominated colonized groups that claim inclusion in the state, or marginalized populations such as women who seek protection by state law in courts, use a logic of opposition that also underscores the state’s claims to hegemony.79 Since the 1990s, governance, significantly, also alludes to normative activities such as law production by a wide range of public and private organizations, which include intergovernmental and nongovernmental organizations and corporations. Established as a less controversial concept, but offering a complementary tool to legal pluralism, the concept of governance eventually also proved to be conducive to the study of interlinkages between legal pluralism and the state. Governance and legal pluralism have thus stood in a “symbiotic” relationship.80

2.5.2 Critique of “Customary Law”

Increased emphasis in anthropological research on disputing in colonial settings led to a reconsideration of the character of customary law. Critical analysis showed that customary law, too, was pluralized and transformed over time by colonial state law and reinvented as neotradition.81 Chanock, with reference to Hobsbawn and Ranger, even called this customary law in the African context a mere invention, arguing it was neither customary nor traditional.82 This critique revealed how deeply interwoven dispute analysis had become with state normativity, be it the state as the leviathan against which informal conflict processing takes shape or the involvement of state officials in conflict processing outside the framework of state institutions, often also wearing the hat of local informal grass-roots legal agents. Customary law allowed chiefs endowed with colonial authority, for instance, to enhance their power and stewardship over land at the expense of women’s rights to land.83These were important insights, and recent developments, for example, in Ghana and South Africa underscore that chiefs resorted to customary law to strengthen their position and creatively combined or aligned customary law with state law.84

This explains the politics of law and the entanglement of laws in plural legal orders, but it is not always the full story. Critics focused too much on the context of courts, state administration, and political rhetoric and failed to reflect on the broader range of contexts in which law is used and where other versions and interpretations might apply.85 To very different degrees, all colonial legal orders incorporated parts of customary laws, thereby assigning to them specific, often ossified interpretations. These interpretations took on a life of their own, not just coexisting but also interacting with other, less rigid interpretations of customary law developed in other contexts. As K. von Benda-Beckmann has shown in the case of Minangkabau in West Sumatra, Indonesia, the local adat law, as it is used and developed in village contexts, may coexist with state-made adat law that is applied in the contexts of state institutions. This does not mean that this local adat law has remained unchanged. Local adat law, as customary law in general, is flexible, context-dependent, and constantly changing in response to the state and other social and economic developments. When shifting the gaze to actors that bring about the change, customary law appears to not entirely be made by the state; often it is not even applied in state institutions.86 In general, the relationships between local law and state law alternate between rapprochement and distancing. Local communities may even actively adopt state law, erasing almost all traces of legal pluralism, as Eckert shows in the case of Mumbai.87 Nuijten demonstrates that local groups in Mexico may also appropriate elements of state law.88 These elements become vernacularized and remain valid in this vernacularized form as local law long after the original law ceases to be valid. Beyer shows for Kyrgyzstan that state law is only applied locally if and to the extent that it is regarded as custom.89 Sadyrbeck emphasizes for the same country that customary law provides the interpretative framework through which a wide range of social, religious, and legal practices and forms of local law, as well as of indigenous popular justice, are considered to be constitutive of what she calls the living law of Kyrgyzstan’s rural communities.90 Zenker and Hoehne call attention to the paradox that, in their attempts to implement state law—in order to do the work of the state—state officials in Africa are obliged to deal with customary law, following a logic that is often incommensurable and incompatible with that of state law.91 These studies all testify to the highly dynamic relationships between state law and the various interpretations of customary law. The translation work of street-level bureaucrats creates interpretations of law that are not always compatible with official interpretations. This represents another layer within legal pluralism.

The discussion about customary law is complicated because of terminological confusion. Since evolutionary thinking had by then lost its theoretical purchase, the associated term “primitive” law also fell out of use. Terms such as customary, traditional, unofficial, or informal law have been suggested to set customary law apart from state law. However, none is fully satisfactory. “Customary law” is often used for the state versions as applied in courts in former British colonies. But the term also has a more generic meaning, suggesting that the basis of this law is customary behavior. This is problematic because many so-called customary laws, in fact, have lawmaking mechanisms, and though incremental change is the rule, radical change also may occur.92 The alternative terms are equally problematic. “Traditional law” often turns out to be not traditional at all, but in fact is a set of recently introduced regulations. “Unofficial law” is official according to internal standards of legitimacy. “Informal law” often has many formal characteristics. To avoid all of these unsatisfactory connotations, terms like “folk law” or—more recently—“local law” have come into use. But even “local law” has recently come under criticism because “local” suggests that the communities that share a legal order are tied to one locality. Some do, and only then is it appropriate to speak of “local law.” But members of local communities often maintain manifold meaningful and legal ties that extend over large distances. These translocal communities develop translocal legal orders.93 New, unnamed law is also often part of plural legal constellations.94 F. von Benda-Beckmann has pointed out that such new law may be generated for which the terms customary or traditional are inadequate.95 Rautenbach discusses examples of such unnamed law that is generated in (post)apartheid South Africa.96

2.5.3 The Concept of Legal Pluralism

Deeper insights into disputing processes have shown, for one, that people in colonial settings often had a choice to opt for one legal system over another, and secondly, that rather than a passive onlooker, the state is an active agent in the construction of multiple legal orders. Thus, the debate about legal anthropological concepts and categories to identify and spell out links between normative orders was spurred by a heightened interest in the state. An analytical framework was needed to accommodate a conceptual inclusion of the state, its judiciary and legal institutions into their analyses of legal situations at local levels.

Gurvitch, a legal sociologist, first used the term in 1935 to denote coexisting legal orders.97 But it was the Belgian scholar, Jacques Vanderlinden, who first used the term “legal pluralism” in an analytical sense.98 Legal pluralism, according to him, referred to a situation in which people could choose from among more than one coexisting set of rules. Legal plurality, by contrast, denoted the coexistence of multiple (sub)legal systems within one state, to cater to different categories of persons who had no other option but to choose from among these bodies of law. For example, if commercial law was applicable for merchants, civil law was applicable for other citizens. The term “legal pluralism” was initially met with considerable resistance. Most debates were devoted to the question of whether normative orders other than those of the state deserved the label “law” and whether legal pluralism only existed when, and in so far as, these were accepted within the state legal system. A minor point of debate was whether “pluralism” was an appropriate term. There was much disagreement owing to opposing views about what the term “law” signified, to a large extent as a result of different aims. Legal doctrinal work requires a different concept of law than anthropological inquiry and comparison. Legal scholars looked at law from a doctrinal perspective and associated it with the state. Regarding law as a basic domain of human existence, similar to religion or economy, a view more common in anthropology, but without the functionalist undertones of previous anthropology, enabled a view of law that was not restricted to the state legal or normative orders.

Most scholars in the historical and evolutionary traditions generally had no qualms about considering other normative orders than that of the state as law. Europe itself has a long history of religious laws that have coexisted with state laws. Nobody doubted that these normative orders were law, despite the fact that they were not enacted by a state. In fact, the adagium, ubi societas, ibi ius, usually ascribed to Cicero and Grotius, held that law was generally associated with a society (societas) and was not the domain of the state.99 They also regarded “primitive,” customary, or traditional law as early forms of law. But the late nineteenth century also witnessed the rise of the political ideology of the nation-state as the sole source of law. The advantage for the colonial powers was that this served to draw a clear distinction between the law of the state and customs or traditions that did not fall under the category of law and thus could be declared invalid if they were perceived to oppose public interest. Scholars like Van Vollenhoven had already criticized this point of view, but most social scientists followed it, and it remained the dominant view of lawyers, economists, and social and political scientists throughout the twentieth century. By the mid-twentieth century, on the one hand, the insight that customary law was, in fact, made by the state, and, on the other, the heightened interest in the state, put the term “law” itself under scrutiny among anthropologists.100 Many took an étatist standpoint, arguing that state law was fundamentally different from all other normative orders. Law therefore could only be the law of the state. Moreover, they argued, if all normative orders were called “law,” the term would lose its distinctive meaning. Moore’s publication on the semi-autonomous social field is often erroneously cited in favor of the term “legal pluralism.” In her early publication, she advocated using the term “law” to mean state law.101 Simon Roberts shared her opinion.102 Tamanaha, in early publications, argued that the term “law” should be used for state only.103 In his view, it would be “counterintuitive” to use the term for other normative orders than that of the state. He also warned against using too broad a notion of law. He eventually made an about-face and now considers any normative order to be law when the participants call it law.104

In this context, it is revealing that concepts that presupposed the existence of legal pluralism were warmly welcomed in academia and did not evoke comparable polemics, even if they conveyed the same message about the plurality of law. For the related concept of governance, for instance, it was generally accepted that state institutions were not the only institutions that produced law. Rather, there is pluralism in lawmaking beyond the purview of legislators who increasingly experience the power of organized nonstate governance intervening in the state’s legislative processes. Governance is key to the study of the relationship between the state and nonstate lawmaking institutions, as this link set the stage for broadly acknowledging the existence of something called global legal pluralism.

Scholars that reserved the term “law” for norms made or recognized by the state did not necessarily reject the notion of legal pluralism. In this view, legal pluralism existed if at all, and in so far as, the state legal system recognized other forms of law.105 This lawyers’ conception was labeled as “state,” “weak,” “juristic,” “classic,”106 “relative,”107 “lawyer’s,”108 or “legally constructed.”109 These terms vary in the degree to which power and sovereignty are ascribed to the state and to which interactions can be ascribed to the various normative registers within such configurations. Legal pluralism is understood here as deriving from the recognition of one legal system by another legal system—usually that of the nation-state. John Griffiths and many others conceded that such a concept might be of use for practicing lawyers; they deemed it unsuitable for the social scientific study of law, for it represented a centralist perspective that erroneously presupposed that the law of the state was necessarily the most important and powerful.110 Moreover, such a centralist concept was often applied inconsistently, given that most proponents of this approach acknowledged the existence of religious law as law, despite the fact that it was not enacted by a state.111

While lawyers primarily aim to find the correct interpretation of the state legal system, the objective of anthropologically inclined scholars is to understand the social working of law.112 Such scholars were often confronted with situations in which other normative orders coexisted with state law, which in some contexts and for some issues were even more important. They called for a concept of “law” that could fruitfully serve as an analytical concept that includes such constellations of “strong” legal pluralism,113 “deep” legal pluralism,114 or “factual” legal pluralism.115 However, this does not imply that other law is necessarily preferable to state law. Empirical data on plural legal circumstances provide neither a positive nor negative content assessment of the respective legal regimes.116

Those who suggested a broader understanding of law emphasized that the term “law” referenced a number of categorically different domains. In fact, those advocating a more restrictive use of the term “law” to essentially refer to state law have also tended to blur the boundaries among the law’s categorically different domains. It may signify a science, an ideology, a technology, or a craft, a cognitive concept as Geertz put it, as one way of imagining the real;117 and many fail to keep these categories distinct.118 Sally Falk Moore has hinted at the great variety of social processes in which law is involved.119 Interpretation, confirmation, validation, and reproduction occur especially in formalized situations (e.g., tribunals, notary, and administrative decisions). In media, education and academia, at the workplace, or in informal communication, social practices produce standardized action as do other forms of routinization of social practices. These routinized and standardized practices may eventually materialize in normativity. Thus, the challenge is to approach law as one of the basic domains of practice of the human existence such as religion, political, or economic practice, which requires reflecting law at a higher level of abstraction than the exclusive state focus on dogmatic law allows.

Anthropologists realized that any comparative and analytical concept in social sciences is necessarily derived from specific—often Western—manifestations. Instead, they argued that analytical work can be abstracted from such manifestations, similar to terms like “kinship” and “religion” that at first were uncritically adopted, but have been carefully calibrated to extend beyond the purely Western connotations and beyond the law as a “moving target,” and as a concept that keeps acquiring different meanings. Much of the confusion and controversy in the debate is a result of a lack of refinement and specificity of the dimensions in which legal orders differ from each other. But F. and K. von Benda-Beckmann argued, without claiming to be exhaustive, that legal orders differ on several dimensions: degree of regulation, institutionalization, differentiation, systematization, modes of sanctioning, spatial and social scope of validity, and basis of legitimacy.120 They can have more or less concrete norms and more or fewer principles, and they can be codified, written, or oral.121 Comparisons along these lines have shown that customary law and other forms of local laws often share important characteristics with state law, while they differ in other characteristics. Comparative studies have also shown that the claim that state law is by definition more important does not always mirror actual practices. And, as Twining has pointed out, the boundaries of a legal order are not always clearly and explicitly drawn.122 Legal pluralism in the anthropological sense, then, is a sensitizing analytical concept for situations in which people in their interaction can draw upon several legal systems, irrespective of what the state legal system has to say about this. It does justice to the insights of anthropologists that people use customary or religious law, or unnamed new law, often mixed with parts of state law, in social and economic interaction, even when the state explicitly denies the validity of these other kinds of law. All legal systems contain some notion of how to deal with other legal systems. Islamic law has rather elaborate regulations concerning the recognition of urf and other laws;123 customary legal systems often also have implicit regulations of recognition. There is, in other words, a variety of normatively defined legal pluralisms.124 Scholars adhering to a broad notion of law do not deem the state’s recognition of other legal orders—or the lack of it—unimportant. As a normative statement about what the relationship should be, this is part of the empirical landscape under study. But it does not fully capture the range of law actually employed in social interaction. For that, a broad comparative concept is necessary.

This empirical and comparative concept of legal pluralism has opened a much broader field of inquiry than the lawyers’ notion of legal pluralism. Legal pluralism calls attention to the possibility of more than one legal system becoming relevant for regulating social interaction, but not necessarily is that always and everywhere the case. This view of legal pluralism has been extremely useful for understanding that plural constellations of law differ widely not only in scope but in the relative importance accorded to each of its components. This view of legal pluralism also encourages study regarding how power relations are inscribed in law,125 how law regulates access to natural resources and access to justice, how different modes of governance operate, and many more issues. It has been essential to understand the context-specific ways in which normative orders are invoked, interpreted, and put into practice. The perspective has offered a fruitful way to understand the dynamics of how law is both maintained and modified in chains of interaction, settings, and contexts. What happens in one context, for example, within the space and framework of courts, may affect other contexts, such as everyday economic relationships. But that often entails processes of translation.

2.5.4 Additional Concepts

Several other concepts have been proposed alongside the term “legal pluralism.” One example is the term “living law,”126 the focus of which is on the norms actually used in social life and on the interplay between various laws. Living law can be understood as a precursor to legal pluralism. At times living law was seen as coterminous with legal pluralism, but the concept of living law nevertheless also had its own intellectual career as an empirically informed perspective on legal realities.127 Some of the newer terms reflect the wish to link up with different strands of research and theoretical interests. Others are a result of some discomfort with the term itself, often a result of stereotypical understandings of the concept. Pirie, reserving the term “law” for the conventional use, talks about “legalisms” for other law-like normative orders.128 A similar term is “para-legal systems,”129 “parallel legal orders,” or “extra-legal studies.”130 Delaney investigates from a geographical stance the “nomosphere” that encompasses the legal.131 Forsyth, with an emphasis on dispute management, avoids using the term “law” with the concept of “non-state justice systems.”132 She argues for the “new instrumentalist use” of legal pluralism and makes concrete suggestions as to how to deal with plural legal complexity.133 In order to emphasize certain specific features of legal pluralism, several additional concepts have been proposed. Nader and Yngvesson have made the distinction between horizontal and vertical legal pluralism to point to the different power relations involved in legal pluralism.134 Nader speaks of the “multiplicity of legal orders.”135 Merry, with reference to Moore, talks about “multiple systems of ordering” in complex societies.136 De Sousa Santos, who in his empirical work on the Brazilian favelas had observed that in practice state law and local law were closely interrelated, introduced the term “interlegality” to call attention to the intertwining, amalgamation, and transformation that occurs in interactions within plural legal settings.137 He defined interlegality as the phenomenological counterpart of legal pluralism, and thus the second key concept of a postmodern conception of law.138 Though his diagnosis, namely, that these dynamics were under researched, was unwarranted, he was correct in pointing out that legal orders tend to get mixed in practice. The concept of interlegality, or internormativity, has been widely adopted, especially in Latin America and has great appeal to many lawyers.139

Several terms have been introduced to call attention to the complexities generated under conditions of legal plurality, such as “hybridity,”140 “multiple legalities,”141 and “flexible law.”142 To highlight the changes in meaning that occur in situations when transnational law is interpreted in local settings, Merry speaks of “vernacularization.”143 Zumbansen talks about “mediation between legal orders.”144 In Science and Technology Studies, the term “translation” refers to these processes.145 Cover, using the term “jurigenesis,” points out that each context-related interpretation of law creates new law, which ultimately leads to radical pluralism.146 Using Derrida’s concept of “iterations,” Eckert emphasizes the fuzziness and looping effects within path-dependencies in legal dynamics.147 A branch of inquiry that calls itself “critical legal pluralism” explicates this dynamism by calling attention to the fact that subjects are not merely “law abiding” but “law inventing.”148 These insights draw on literature on legal consciousness.149 Comaroff and Comaroff highlight processes of increasing juridification and judicialization leading to processes of “lawfare.”150 To call attention to the fact that there are many centers of law making besides the nation-state, the term “polycentricity” has been proposed,151 a term that is reminiscent of multipolar governance.152 In the context of South Africa, the term “living customary law” is used to distinguish it from customary law generated by the (colonial) state.153 In the context of migration, terms like “legal diversity” came into use. Since the cultural turn in social sciences, some authors have shifted the gaze toward the entanglement of law and culture, explaining variation in legal cultures.154 Merry investigates the internal culture of law.155 Inksater introduces the term “transformative juricultural pluralism” as a “critical postmodern” and prescriptive concept.156 From the perspective of networks, Kyed uses a broader concept of hybridity to point to the fact that law is part of the wider sphere of political ordering of which justice and security provision are seen as integrated elements.157 Different sources of authority and legitimacy can be merged as a result. Global legal pluralism is the most recent term.

Thus, while anthropologists generally were open to the term “legal pluralism,” it met with enduring resistance from lawyers and social scientists working in Europe and North America. This began to change when international and transnational law expanded. As we shall see in the next section, institutions not immediately related to any national state enacted regulations that came to coexist with national laws. They offered actors the possibilities of choice. Global governance, human rights debates, and indigenous rights finally made legal pluralism palatable for those who used to reject the notion. And in its slipstream, the possibility of legal pluralism within a national legal system and at subnational level has gained general acceptance.158 Since lawyers have recognized the usefulness of the concept of legal pluralism for the study of the emerging transnational law, they transformed it into a normative project.

2.6 Global Dynamics

The end of the twentieth century saw a rise in globalizing economies. This was characterized by mass migration, innovations in transportation and communication technologies, growing significance of international finance, and the proliferation of secular and religious transnational organizations.159 Decisions and actions in one part of the world affect the lives of those in other parts of the world. Now, migration has reached unprecedented levels.160 Ever more people are not localized in one place but live multi-sited lives. Connections and activities have stretched, deepened, and intensified and are more dense than ever before.161 These dynamics have affected a range of social, political, and economic fields and evoked critical tensions in legal environments between homogenization and hyperspecialization. Global supply chains, natural resource management, and development cooperation, for instance, are largely dominated by the logics of neoliberal normativity.162 Global governance institutions increasingly assumed legislative powers on a global scale, adding new dimensions to legal choice-making. Globalization has created new spaces for law of different scope and scale, and with different time perspectives. These developments have generated a wide array of empirical, methodological, and theoretical work on the role and character of legal pluralism in these dynamics. This section gives a brief sketch of the broad range of settings that together contribute to the highly complex legal landscapes we find today. In the following sections, we dig deeper into issues of globalization that have been the specific subject of legal anthropological studies.

Global dynamics tug at the assumed predominance of nation-states. As Darian-Smith and many others point out, the nation-state is by no means disappearing.163 But the unity of territory, authority, and rights that is implied in the nation-state can no longer be taken for granted, and the changes can no longer be expressed and experienced exclusively through the “vocabularies and the institutional instruments of the national as historically constructed.”164 Commercial, trade, and financial connections in global commodity chains and the expansion of human rights across the globe are rapidly expanding into new and complex networks of cooperation and domination in which lawmaking is a central factor.165 This often turns out to be a mere continuation or even exacerbation of the law-based domination that characterized postcolonial relationships. Companies exerted considerable degrees of governance in colonial settings, but they could do so only in the name of and with the support of the colonial state. Today, a multiplicity of actors engage in governance of which the state provides only one set of actors. The rise of standard-setting, new institutions of dispute management, such as arbitration institutions, and new governance structures in transnational settings reach deeply into many national legal orders.166

“Human rights” have become a prominent transnational idiom to discuss how good governance, democracy, and the rule of law could be stimulated. But against the universalist hopes entailed in human rights, the experiences with transitional justice in postconflict situations show how radically different the conceptions implied by these institutions may be from the notions of justice held by local populations.167 The rise of public interest in indigenous rights and the right to self-determination stimulated a repositioning of indigenous groups within nation-states, aided by transnational indigenous networks in conjunction with international human rights nongovernmental organizations (NGOs), the International Labour Organization (ILO), and the United Nations. With the techniques of political negotiation at multiple scales and in multiple court procedures, new pluralist constitutional orders were generated. As the Comaroffs note, “lawfare,” once an instrument of colonial oppression, now became a “weapon of the weak, turning authority back on itself by commissioning courts to make claims for resources, recognition, voice, integrity, sovereignty.”168

The spike in international treaties, agreements, and declarations of the United Nations, World Trade Organization, Organization for Economic Co-operation and Development, the Agreement on Trade-Related Aspects of Intellectual Property Rights, the ILO, and the Free Trade Agreements, among other specialized international and transnational organizations, are also rich sources of new governance structures and of law.169 These lawmaking bodies can operate as if they were working in relative autonomy and isolation. Scores of national and international NGOs have added to the distribution and application of such laws. Maurer shows how the soft law that makes up the majority of such transnational law often depends on the support of such organizations because it is not enacted and deployed through formal implementation mechanisms.170 Comaroff and Comaroff have argued that privatization of legal fields has led to legal fragmentation within nation-states.171 The fragmented legal landscape is obscured by an upsurge in “lawfare,” as well as the propensity to cling to human rights, which suggests the existence of legal unity where none any longer exists.172 The proliferation of specialized institutions of arbitration also contributes to legal fragmentation. Despite the fact that there is a tendency in international arbitration to adopt the rules of evidence established by the International Bar Association, in practice, these rules are not always understood by the parties seeking arbitration.173 In the same period, development cooperation expanded, generating new law, often of neoliberal signature.174 Private corporations have been and continue to be important sources of law since early colonial empires. They establish generally accepted production standards, standardized contracts, or design regulations to comply with corporate social responsibility, often with the aim of avoiding local legislation.175 As a result, laborers engaged in globalized supply chains typically find themselves in complex plural constellations constituted by diverse domestic legal standards of labor law and codes of corporate conduct.176

All of these developments have had a number of implications for the understanding of law and legal pluralism. Anthropologists are no longer predominantly interested in how law is implemented, but have taken a broader perspective that looks at how actors use and generate law, and the ways that legal mechanisms enable and constrain those efforts. The proliferation of “particularized normative orders” has sparked an interest in the time, space, and scalar dimensions of legal pluralism177 and has prompted scholars to look beyond the confined localities that were traditionally the locus of research. In fact, the very notion of the local, so central to earlier anthropological work, now has to be put under scrutiny. Anthropologists therefore move away from “methodological nationalism” and now pursue multi-sited and multi-scalar studies that allow them to capture the interconnections of plural legal constellations and the differences in scope of their components.178 Globalizing processes also required looking afresh at asymmetrical power relationships entailed in law. Postcolonial and subaltern theories and critical approaches to legal orientalism helped scholars conceptualize and understand the enduring power differentials after colonies became independent. These theories are often based on the conviction that Western law is superior to all other kinds of law.179

2.6.1 Transnationalization and the Transfer of Law

Economic globalization has sparked a broad interest in the transfer of law, a field that was long the exclusive domain of legal scholars and practitioners.180 Legal transfers “followed the paths of colonisation, resettlement, occupation, expansion, and inter-relationship.”181 Adoption of law may have been voluntary, as in many instances of the adoption of Islamic law, but all empires have engaged in “prescriptive transplantism” and have used transplants to establish hegemonic orders.182 Since the 1990s, a highly competitive business of exporting constitutions has spawned new processes of codifying customary law, while the attempts to make the new state legal order compatible with major economic legal standards continue.183 Entire jurisdictions are exported, as for example to the United Arab Emirates, where the “incremental expansion and internationalization of the Dubai International Financial Centre’s jurisdiction” creates a common law jurisdiction, operating in English and staffed with British judges, to adjudicate civil and commercial disputes at the expense of the local jurisdiction.184

The transfer of law is not merely intended to improve the legal situation in the recipient country. It also serves the power position of the country of origin and in particular its legal profession. It is assumed that if a country manages to have its laws that regulate a specific economic set of issues adopted by other countries—whether it is the law of the oceans, financial regulations, or technical safety standards—this simplifies coordination and cooperation and thus is of mutual advantage. The legal profession of the country of origin feels excellently positioned to engage in long-term teaching and coaching activities with the recipient country. Citizens of such countries depend on them to acquire these legal skills. In other words, transplants, which are presented simply as the better law, tend to establish a range of unequal relationships with privileged positions for the “law merchants”185 or “merchants of transfer”186 that tend to eclipse the fact that the transferred law does not necessarily generate the change in behavior that is intended with it. “Jurisdiction grabbing” is a modern form of forum shopping, part of an expansive policy to establish a particular legal system. For example, Dubai, Qatar, and Abu Dhabi aim to become the common law jurisdiction for worldwide dispute settlement.187 Behind these policies stand the large financial interests of the arbiters and judges involved.

Some comparative lawyers have criticized the underlying assumption that transplanted laws in the new environment work out the same way as they do in the country of origin.188 Sage and Woolcock have suggested that when the rule of law is merely transplanted as a form, it is bound to differ substantially in the receiving country from the way it functions in the country of origin.189 The environment into which law is being transposed is never a legal void. Often it was already to a certain degree pluralistic, usually a result of earlier historic transfers of law. Örücü argues that transplanting law therefore always involves some degree of “transposition,” or “fine-tuning” in the new social, economic, and legal environment.190 The fine-tuning involves complex dynamics of adjustment, reinterpretation, and hybridization. Anthropologists have argued that on a more fundamental level such transfers entail context-dependent reinterpretations. Merry calls this process “vernacularization” in the context of human rights, a process that is often mediated by persons positioned in the environment of international lawyers as well as of addressees of these human rights.191 Translation also occurs when customary law is codified or when religious laws are recognized within state legal systems. Behrends, Park, and Rottenburg have demonstrated that “traveling models,” of which transplanted law is a prominent example, tend to acquire quite different meanings after being disembedded from their previous contexts, and then being embedded into new social, economic, and legal environments.192 In turn, the preexisting legal system into which new models are introduced also tend to change, often with unintended consequences. Porter points out that law is often absorbed selectively and by “isomorphic mimicry.”193 More often than not, this results in hybrid legal forms that are contested among the users. It is important to note that Michaels, a legal scholar, argues that such differences can be overemphasized because law is often transferred in a decontextualized form, which allows for more uniformity than critics assume.194 On the other hand, there is as much difference in interpretation within one legal system as between the participants of the transferred law across national borders.195 Such diversity in interpretation inevitably implies a certain degree of legal complexity. Some contexts, such as the courts, may have authoritative mechanisms to decide on the correct interpretation, but this does not necessarily reflect the practices in other contexts, where actual choice from among the interpretations may be possible.

2.6.2 Law Reform and Development Cooperation

Development cooperation between the Global North and the Global South has developed into extensive relationships with shifting missions. First in the history of remedies are fighting poverty and famine. Later other goals, such as gender mainstreaming, social justice, access to justice, human rights, and support of war-displaced persons were added to the catalogue. As in the colonial era, economic growth was considered key to the realization of these goals. This focus on economic growth brought new waves of legal transfers, based on a firm trust in legal engineering, that is, in the positivist belief that legislation is the most appropriate way of changing behavior. New states were given assistance in designing land reforms, creating a land market, and strengthening the judicial, administrative, and democratic structures that would provide the legal certainty necessary for economic development. However, it soon became clear that the promises of this development “aid,” as it was called then, were not materializing. A first wave of law and development criticism was published from the early 1970s onward.196 And with it emerged a strong focus on governance within studies of legal pluralism.197 It appeared that introducing laws, however welldesigned, was not enough to bring about the desired social and economic change, an insight that confirmed the general conclusions from studies of legal transfer. Land reforms turned out to have perverse effects because they tended to dispossess poor people and women in order to enrich elite state officials, mostly men, through land accumulation.198 Corruption, unwillingness to reform, cunning manipulation by elites to take advantage of development programs, and in general weak states and insufficient access to justice through state institutions were also major impediments. Instead of improving the predicament of the poor, these programs tended to continue exploitative relationships. However, there were other reasons why development programs did not live up to their promises. That law played a central role in technical projects was largely overlooked. Besides, the designers often erroneously acted as if they introduced the new law in a legal void, whereas many studies of rights to land, water, and forests showed that these were often subject to multiple normative orders, and the legal order of the state was often of minor importance.199 Local laws entailed quite different concepts of property as well as governance structures that did not fit the conceptions of property maintained by the state legal system. Just like their colonial predecessors, development agents often did not understand these property regimes, disregarded the aspect of social security entailed in these regimes,200 and considered communal rights to be impediments to development.

In addition, the development programs themselves contributed to the complexity. Thomson has suggested that development agencies introduced “project law” that unintentionally established a degree of legal pluralism.201 Weilenmann later showed in detail that such “project law” entails sets of regulations, procedures, standards, and budgets, as well as project cycles that are valid within the program.202 In part, these regulations are derived from the agency’s home country or that of the international donor agency, but some are generated during the course of the project. The recipients of such development projects cannot simply follow these rules, because they are at the same time bound by local and state laws. Participation in development programs therefore often confronts addressees with difficult choices. It also invites strategic behavior that seems incomprehensible for those who do not understand the plural and contradictory legal constellation in which they operate.

The relationship between legislation and actual practices thus turned out to be far more complex than the theory of legal engineering intimated. However, until the late 1980s development organizations remained unresponsive to these criticisms. Donor agencies focused on state law because they had to work through the recipient state.203 If legal pluralism was considered at all, it was primarily seen as a problem, something that stood in the way of economic development and as an impediment to the proper rule of law.

In line with expanding globalization, development cooperation intensified. There is now a large industry to foster development cooperation through national development agencies and specialized international agencies. Economic development is still a central goal, but views of the role law might play have changed. Today, law is a core issue in development cooperation. As Sage and Woolcock remark, it is now recognized that “all ‘policies’ are expressed in, and made actionable by, law.”204 In other words, development cooperation acknowledges that law plays an essential role in all technical projects. Trubek and Santos argue that development cooperation is undergoing a paradigm change from an emphasis on an interventionist state toward a neoliberal view focusing on formalized law aimed at supporting market mechanisms in which people can design their economic relationships.205

Since the turn of the century, development agencies have slowly come to realize that plural legal constellations are common in the regions where they work. While possibly impeding development programs, they may also offer opportunities that an exclusive focus on state law might not.206A mass of research has already underscored the importance of legal pluralism and the need for a sound understanding of local property regimes.207 Such research makes clear that if programs for land, water, and forest management are to contribute to poverty reduction and participation, they have to pay more attention to the social dimensions of development and to the ways in which local property regimes might offer legal certainty that corrupt and malfunctioning state agencies cannot provide. However, an influential group of political scientists and economists still regard legal reforms and land titling as essential to protect land rights,208 notwithstanding many anthropological studies in legal pluralism on natural resource management that have consistently shown that land titling may have adverse effects.209 Indeed, by wielding discretionary powers, state agents often capture development programs for their own advantage by reframing regulations to serve their understandings and interests.210 These insights draw on the seminal work of Lipsky on street-level bureaucrats as agents of legal pluralism on the ground.211

Development agencies often operate in regions with weak and malfunctioning states or where the state has completely collapsed due to long-term war and violence. Therefore, these agencies often emphasize participation, good governance, rule of law, and the protection of human rights, as well as the strengthening of governance structures and the judiciary.212 Large programs specifically address the role of law in fighting poverty, such as the World Bank’s program, “Justice for the Poor.” Over time, law and legal institutions are no longer seen as vehicles to achieve other aims but are instead primarily conceptualized as serving the goal of development cooperation. However, as Woodman has pointed out, development agents are not always aware that the rule of law and good governance are not uniquely the province of state law.213 An obsession with the state has hindered development agencies from considering how the rule of law plays out in local legal systems.

Studies of development cooperation with a focus on actors in contexts of legal pluralism—such as barefoot lawyers, street-level bureaucrats, development brokers, or legal entrepreneurs who engage in trans-scalar translation processes—have shown that such cooperation occurs in complex and fragmented legal constellations. This is certainly in part due to the increasing importance of international law, such as human rights, international financial regulations, and the transnational law of specialized regulatory regimes in the field of environment, labor regulations, standards of production, and contracts. Even if much of this law is considered “soft law” because it lacks sanctioning mechanisms, the new epistemic understandings underlying these regulations may have more impact on the way development cooperation functions than the sanctions “hard law” might entail. It is also a result of the project law that development agents introduce, thereby bypassing the national law of the recipient country.214 Development cooperation thus has become an important channel through which transnational law is locally reinterpreted and put to use. On a more fundamental level, it derives from Western organization models, evidence, and truth production.215 For those at the receiving end of the transplant model, this is merely yet another set of norms, among others. They are confronted with choices from among different sets or regulations, but they are often unable to assess the full implications of all options. In the new millennium, the issue has attracted renewed attention from scholars and development workers, though many are remarkably oblivious to the insights from earlier work.216

Issues of development cooperation and human rights come together in humanitarian interventions, postdisaster recovery operations, and transitional justice mechanisms in that a major aim of these projects is to establish good government, social justice, and democracy.217 This invariably implies the massive generation of numerous new regulations, institutions, and procedures that come to coexist with what is left of government, customary and religious law and institutions, and various kinds of unnamed law that is more spontaneously generated where refugees and displaced persons from different regions try to build new forms of coexistence and cooperation. The gacaca courts in Rwanda and the Truth and Reconciliation Tribunals in South Africa of transitional justice are the most famous examples.218 But anthropological studies in refugee camps have shown that much more law generation is going on.219 This expanding field of interventions has been one of the sources of commodification of concepts like good government, human rights, social justice, and democracy.220

2.6.3 Human Rights, Indigenous Rights, and Minorities

2.6.3.1 Indigenous Peoples

The rising interest in human rights, and in particular the rights of indigenous peoples and minority rights, has provided an impetus for the acceptance of the concept of legal pluralism. In fact, the first encompassing discussions in the 1970s about legal pluralism as a useful analytical and comparative concept coincided with the first transnational calls for the rights of indigenous peoples. These calls eventually materialized in 1989 in the ILO’s Indigenous and Tribal Peoples Convention.221 This was no coincidence, for the very notion of indigenous rights presupposes legal pluralism. Indigenous movements were beginning to score the first political successes and they took inspiration from anthropological studies of (post)colonial and indigenous experiences and emerging transnational political activism. In countries with indigenous populations, there was greater awareness that the state had ignored indigenous rights and had dispossessed indigenous groups, which led to calls for action, while calls for constitutional change that granted autonomy to indigenous groups were becoming louder. Within Latin American countries such as Bolivia, Colombia, Peru, and Venezuela, activists forced the government to enter into negotiations to inscribe legal pluralism into the constitution.222 Similar negotiations were taking place in Canada, Australia, and New Zealand.223 Until then, the dominant discourses assumed that “backward” indigenous peoples would be pulled out of their misery through assimilation processes. But in the 1980s, and picking up speed in the 1990s, indigenous groups became more vocal and claimed self-government through indigenous institutions that operated according to their own laws.224 These indigenous groups began to forge national alliances and international networks, and, with the support of anthropologists and lawyers, a strong movement emerged that pressured national governments to accept the right to self-government. This movement was supported by the previously mentioned ILO convention 169 of 1989, as well as the UN Declaration on the Rights of Indigenous People, which came into effect after twenty years of negotiation, in 2007.225 Many states have in one way or another recognized some degree of internal indigenous community self-government. Legal pluralism in this area is now accepted as an adequate description of the empirical situation of the legal universe. Sieder and Barrea describe how constitutional and legislative reforms in Andean states have led to an interaction of recognized indigenous peoples’ community-based governance.226 These reforms also generated institutionally guaranteed gender equality and thus enforce indigenous women’s agency.

Though some indigenous groups now have some more leverage than before, participation in negotiations with state institutions in lawmaking remains extremely unbalanced, pointing at fundamental differences that are not legal per se, but are of high legal relevance. As Wiber et al. have shown, fishing communities on the Atlantic Coast of Canada and state institutions do not only have difficulties understanding forms of indigenous governing and rights to fisheries. They also refuse to acknowledge the importance of indigenous knowledge and evidence in the formulation of state regulations for fisheries operating under conditions of multiple water uses.227

Anthropological work has shown that the legal repositioning of indigenous governance could not occur without legal innovation within the indigenous legal systems themselves, for these indigenous groups are always firmly embedded within the state legal system.228 Some deplore such innovations and the associated empowerment and point out that groups who never saw themselves as indigenous have all of a sudden reconstructed their identity as such.229 They also accuse indigenous groups of inventing tradition in a way that is reminiscent of the criticism of the invention of tradition in the colonial context.230 In fact, what is at stake is a revitalization of tradition in response to modern contexts.231 Others point out that indigenous legal systems are flexible, and innovations have always occurred, and that many indigenous peoples had virtually lost their identity because of forced assimilation.232 In some countries that have no dominant white population, such as Indonesia, transnational connections of indigenous organizations have stimulated dispossessed local groups to claim autonomy over natural resources. But the indigenous discourse is also used by former traditional and neotraditional rulers in Indonesia to reclaim a prominent position in decentralized government.233 The legal empowerment of indigenous communities and their collective entitlements has far-reaching consequences not only for their legal standing against nation-states but also against institutions of global governance and multinational enterprises. Increasingly, transnational regulations such as the Nagoya Protocol, ratified in 2014, are taking such considerations into account.234 The Nagoya Protocol governs access to genetic resources and fair and equitable sharing of benefits arising from their utilization. Several of its articles explicitly refer to indigenous peoples and their traditional knowledge.235 In other parts of the world, especially in Africa, the discourse on indigeneity was met with reservation. While ethnic and other minority groups referred to the concept to gain acknowledgment by the state, others argued that all African populations have to be considered “indigenous” anyway and do not differ in degrees of indigeneity.236

Anthropological research has shown that the practices of indigenous rights involve new forms of government and decision-making, intensive negotiations with state institutions, and a reconfiguration of power positions within these groups. They also generate new forms of inclusion and exclusion. Most of the changes we have referred to tend to be partial changes. In many cases new “indigenous” legal forms and institutions may come to coexist with old ones, adding to the plural constellations that include state law and international law pertaining to indigenous populations. Besides, the issue of indigeneity is especially problematic in countries not dominated by a white population, such as Indonesia or African countries, where the distinction between indigenous and nonindigenous is much more problematic.

2.6.3.2 Other Minorities

In Europe and North America, minorities employ human rights regulations and discourses to claim special rights to use their own language, to practice their religion, and to protect sacred sites,237 or to claim territorial privileges, special access, or usufruct rights.238 All of this has implications for legal plural constellations. In some countries, religious courts have been established as an alternative to civil courts for family related disputes.239 Civil courts also have to decide on the appropriate family law applicable to members of minorities in Europe.240 U.S. courts are sometimes asked to accept cultural defense arguments.241

Human rights have not only been influential for indigenous and ethno-religious communities.242 Women have turned to the use of human rights mechanisms to improve their social and political position vis-à-vis the nation-state, in labor relations, within the family, and within communities. A vast body of literature on gender issues relies on the legal plural perspective.243 International law instruments, such as the Convention on the Elimination of all Forms of Discrimination Against Women, have been widely used by international, national, and local NGOs to stimulate social change to the advantage of women. But Merry has shown that transnational legal forms are locally interpreted and translated, thus obtaining a meaning that may be different from the original meaning.244 Thus, transnational law is employed in practice in its vernacularized interpretation as it becomes embedded in local plural environments.245 Despite all these more-or-less successful attempts to pluralize law by ascertaining recognition of special laws to protect a wide range of minorities, plural legal configurations are not a priori favorable to the implementation of human rights standards. Customary or religious regulations often pose an obstacle to human rights, especially to women’s rights.246

Ever more claims are being made on the basis of human rights. LGBTQ people and people of color have claimed equal rights on the basis of human rights protection.247 Heteronormativity is invoked as a form of legal pluralism to highlight its legal privileging, its coercive force, and its relation to other domains of oppression in the ways plural law translates sexuality.248 Such claims to equal rights are a consequence of law generally being geared to a standard notion of a human being: essentially a straight white male of a certain age. According to this logic, nonwhite people, and those with decreasing levels of power, constitute minorities.

As a result, multiple kinds of human rights claims may create clashes between different minority groups. For example, both indigenous populations and migrants may make human rights claims that are difficult to reconcile with each other. The resulting trade-offs among opposing sets of rights shape the configurations of legal pluralism and result in competition and forms of exclusion. These include conflicts between poor peasants and indigenous communities regarding extractive activities on indigenous land in the Andean Highlands or between different groups of displaced persons in many African countries regarding the rule of precedence of their respective legal statuses;249 clashing ideas about the priority of basic rights claimed by the indigenous Sami population in Norway and the new Muslim immigrants there; or the efforts by German-Russians who migrated to then West Germany in the 1990s to deny the same rights to refugees who came to Germany at the height of the “refugee crisis” in 2015. Firstcomer-latecomer discourses on minority rights nowadays make legal pluralism in countries of the Global North particularly competitive. The application of human rights may be restricted to those who are minimally citizens of a state only while noncitizens do not enjoy them to the same extent. In the Global North, these discourses and the ensuing notion of priority have been naturalized. However, anthropologists have shown that in similar discourses from African contexts, temporal aspects of such discourses may be translated into very different principles of seniority and priority, where the latecomers do not necessarily have the lower status.250

2.6.4 Transnational and Translocal Communities

Mass migration, legal and illegal, is an important source of legal pluralism. A diverse range of processes renders the migrants’ legal universe extremely dynamic, and this section discusses some of the most salient of these processes. In the course of migration, people commonly bring along with them the legal environment in which they lived, which may be constituted by the legal registers of their communities, the religious normative order, or even aspects of the law of their countries of origin and other normative registers they are used to refer to. Even those who fled to escape injustice and legal suppression do not arrive in a foreign state without certain ideas about legal ordering. However, migrants are expected to unconditionally accept the legal order of the host country and to integrate into the recipient society. Countries follow different policies for what integration means and how that might be achieved, depending on how they view migrants. Such approaches range from actively welcoming their potential contribution to the social and economic enrichment of the receiving society at large, to considering them a threat to public life and the rule of law. Some countries require full assimilation, some follow strategies of accommodation.251 This does not necessarily mean accepting diversity; often it means reaching some sort of compromise correcting the prevailing power imbalance. Yet other countries make concessions for specific legal fields, usually family law. State policies therefore are an unintended source of legal complexity that is controversially discussed within the government, in society at large, in the media, and within migrant communities that respond to these opinions aired by the broader society.

Anthropological studies have shown that transnational communities typically have pluralizing features. Such communities tend to generate new forms of social citizenship that then often become subject to identity politics. Glick-Schiller rejects the methodological nationalism at the heart of most migrant studies that overemphasize not just national boundaries but boundaries in general.252 In practice, boundaries are often more permeable than acknowledged by politicians and lawyers, although nation-states put up formidable barriers for legal immigration. The point is that migrants travel back and forth, legally or illegally, and have attachments to several localities at the same time, owing to their fluid life trajectories in many different localities and in a range of social networks of various scale. Social order, then, is generated in multi-scalar networks of unequal power. Glick-Schiller develops her ideas to question concepts by which communities can better be understood. For those interested in legal pluralism, these insights require a rethinking of the concept of legal pluralism itself. Questions relating to normativity and nomosphere will have to be reconceptualized if communities are less bounded than generally assumed, and if as such legal notions shift within communities.

But constructivist and relational approaches to migration have also revealed that understandings of customary law tend to change in response to the new social and legal environments. Issues such as gender rights, education, labor law, food habits, and dress codes, intensified by different religious normativities, are not only passionately debated between migrants and nonmigrants but also within migrant communities themselves. Indeed, long-abandoned laws in the migrants’ countries of origin may sometimes be resurrected in the diaspora. And the state law of migrants’ countries of origin may become the “customary law” of the migrants in the new diaspora.253 Migrants’ interpretations of religious orders may also change under the influence of the new legal configurations in which they find themselves. Such reorientation may enhance the validity of these new interpretations of religious normativity. In addition, migrants may produce new interpretations of the domestic law of the host country itself. These processes affect the transnational community not only for those positioned in the new environment but may also affect those who have remained behind or have migrated to other locations, as Keebet von Benda-Beckmann has explored for rights and obligations concerning care and support.254  Turner has shown that conflict management may involve spiritual practices contested between migrants and their counterparts in the country of origin.255

These processes have traditionally mainly been analyzed by anthropologists, but in the course of time “foreign customary law” or “foreign religious law” entered the ambit of national jurisdictions, obtaining a legal meaning.256 Each country has specific ways of channeling information about migrants’ laws in court procedures. Good, a frequently consulted expert anthropologist in asylum cases, demonstrates how anthropological expertise about migrants’ laws in Britain, even before reaching the judges, is filtered through the specific rules of evidence that prevent judges from directly accessing these experts.257 These evidentiary rules affect the understanding judges have of migrants’ laws and therefore shape the specific constellation of legal pluralism as it is applied in courts. In other countries with different rules of evidence, judges have more direct access to expert knowledge. Moreover, migrants, especially refugees, who arrive in the liberal democracies of the Global North are accorded a specific legal status upon arrival. This status, for instance, of a rejected asylum seeker or a temporary resident, forces them to remain mobile. But because the spatial and temporal regimes of nation-states vary, this status may have different effects in different places and spaces. Persons classified as “illegal” according to the spatial and temporal legal regimes of one nation-state, take that status with them when they enter another legal space. This creates new plural configurations in the encounter with other additional legal frameworks.258

Transnational communities have been best studied in relation to transnational migration. However, transnational corporations, development organizations, powerful international non-governmental organizations (INGOs), epistemic communities, value-driven institutions such as religious organizations, and mass movements might also be viewed as transnational communities, though of a very different kind and subject to different conditions. They all pursue their own normative agendas, be it the propagation of a behavioral code that is compatible with a religious doctrine or the implementation of normative standards for specific resources, for instance, imposing conservation of natural resources in order to achieve a hegemonic position for their exploitation.259 Transnationalization of law thus co-occurs with new forms of governance. In addition, translocal communities that extend over large distances and spaces within one nation-state show similar features as transnational communities, though the constellation is less complex when only a single state legal system is involved.

As a result of the combined processes, today’s nomosphere is marked by what is being called superdiversity.260 Many are worried that plurality of this dimension poses an obstacle to economic progress and to the pursuance of public goals. This fear is particularly strong for legal plurality constituted by migrant communities and less so for transnational corporations. The anxiety about legal pluralism was first formulated for developing countries, but it is also regarded as a threat to the functioning of liberal democracies. To redress this increasing heterogeneity and hybridity, liberal democracies are now contemplating strategies that combine an acknowledgment of legal diversity with legal unification.

2.6.5 Transnationalizing Religious Law

The focus on legal pluralism has given a strong impetus to fresh perspectives not only regarding religious law proper but far beyond to the normativity inherent in various forms of religiosity and spirituality.261 Although much of the debate about transnationalization of law deals only with secular law, issues surrounding the transposition of religious law in new contexts have been acknowledged.262 Religious law involves the “spiritual” in the legal ordering of human life and is seen as comprising divine or spiritual legal principles, transmitted to the human world to be applied in a spiritual and spiritually legitimated world order. At the same time, religious law may provide a container by which secular legal registers for governance and bureaucracy and local legal reasoning are transported into constellations of legal pluralism. Religion also serves as a container for transporting customary law. The ensuing mixture of customary and religious law may then come to serve as an identity marker for migrants.

The association of the mundane order with the divine or spiritual ordering provides a strong source of legitimacy for regulations, legal practices, and institutions. Quite often, believers claim that their religious law is unchangeable and valid for eternity because it is associated with basic tenets of their belief. Therefore, they may be highly motivated to regulate life in accordance with religious standards. This frequently gives rise to conflict about interpretive sovereignty, or about the position of religious law in relation to nonreligious regulatory principles. Anthropological research has shown that religious law constitutes a dynamic component of legal complexity and interacts with other legal orders in various ways. It has also demonstrated that religious normativities may mutually influence each other. The religions of the book—Judaism, Christianity, and Islam—share some common traits and basic principles, so that one may even speak of a religious hybrid normativity. Besides, these religions also comprise a range of authoritative interpretations, generating legal pluralism within the realm of religious law itself.263

2.6.5.1 Historical Developments

The interaction and interdependencies between domestic and religious law are historically well documented for the great religious traditions, especially for the religions of the Book. Scholars who specialized in just one of the many religious legal traditions interpreted the resulting plural legal order either as “natural” and “to be taken for granted,” or as “highly problematic,” because it gave rise to competition between secular and religious political authorities.264 However, anthropologists and historians have demonstrated that at the level of institutions and actors, the religious and legal spheres overlapped in many ways.

Throughout history, religious legal registers have been transnationally effective components of global legal pluralism. When colonial empires were established, religious law was quite often regarded as mere custom, especially if the colonized people did not adhere to one of the recognized world religions. Missionary work devoted to the expansion of Christianity was considered capable of paving the way for local acceptance of the colonizers’ moral and normative agenda and standards. This added to the plural legal dynamics on the ground.

The colonial situation also led to first encounters between the law of colonizing empires and the multifarious religious normative universe. For example, in Morocco, the French protectorate governance divided the local population into ethnic-religious entities and subjected each to different sets of legislation, but did so all under the umbrella of French legal supremacy. Thus, Moroccan Berbers (Amazigh), almost all Muslims, were allowed to follow their “secular” customary law—in its French interpretation—while their Arab fellow countrymen were put under Islamic law and jurisdiction.265 Dutch colonial law in Indonesia, by contrast, incorrectly assumed that all Muslims followed Islamic marriage and inheritance law, even though most of them applied customary law in their inheritance practices.266

Colonial powers, confronted with religious traditions, such as the variety of South Asian religious traditions that were glossed together as Hinduism and Buddhism, could hardly ignore their social significance and normative power. Thus, they recognized the ordering capacities of religion and its law and invented their own unified versions, as the British did with Hindu law in India.267 Significantly, the British codification and reification of Hinduism actually increased the complexity of legal pluralism instead of generating uniformity. Hinduism and Buddhism are now regarded as world religions despite their multiple spiritual lineages.

In the post colony, missionary work continued in conjunction with faith-based NGOs and development agencies, as well as powerful networks of religious organizations. At the same time, in their struggle for emancipation from colonizing empires, emerging postcolonial states searched for sources of legitimation that could offer a framework for legal identification beyond the templates provided by colonialism. Some referred to customary law, while other postcolonial states put more emphasis on the spiritual roots of national legislation.

When the role of the state and its law were included in scholarship of legal pluralism, the relation between domestic and religious law also attracted increasing attention. There appeared to be a huge variety of configurations, ranging from religious law as the official law of the state (e.g., traditional Tibet, Iran, and Saudi Arabia), to various forms of accommodation of secular and religious law, to a strict separation in laicized constitutional states. The legal orders of world religions, especially of Judaism, Christianity, Islam, Hinduism, and Buddhism, are entangled with the state and may provide a source of legitimacy for state law, and in various layers and degrees of interaction.268 Debates about legal pluralism within the “law and religion” framework are dominated by the three religions of the Book.

2.6.5.2 Entanglements

Today, religion and religious law constitute important legal components of plural legal configurations that emerge within the framework of global mobility, especially with respect to displacement and migration. Freedom of religion and the right to free exercise of religious expression are frequently asserted and affect legal practice in many ways. What counts as religious law in these new contexts is what actors associate with religious law, which can comprise different normative components, ranging from state law of, for instance, migrants’ country of origin, to local customary law or versions hybridized in the diaspora situation. In that constellation, religious law may endow members of transnational religious communities with a shared identity. Ignoring these dynamics may produce considerable legal insecurity for the members of religious communities, as well as for state bureaucracies and society at large, as Turner, for instance, has shown in the case of Germany.269 Religious communities demand recognition of a part of their religious law, at least for such domains as family affairs, business relations, or finance.270 Beyond official Islamic legal traditions, all sorts of Islamic normativity also interact with the domestic law of the host country.271 As a consequence, a postsecular diverse society emerges within the secular state.272

Reflections on religious concepts about the being-in-the-world of humans and their relationship toward their environment, about what is considered animate or inanimate, as well as about the rights and obligations that may derive from such spiritual thinking, have gained normative power, as they have increasingly been inscribed into domestic laws and constitutions.273 Here, the example of constitutional reforms in Latin America is particularly pertinent.274 The “cosmovision” of indigenous peoples in the Latin American states of Bolivia and Ecuador—namely, Pachamama, usually characterized as Mother Earth, but also encompassing notions of human-nature life systems—has been recognized as a legal entity in Bolivia and even in Ecuador’s constitution.275 In New Zealand, the Maori community has won recognition for the Whanganui River as a legal person, endowed with all the rights, duties, and liabilities that accrue to a legal person.276 In other parts of the world, religious tenets are also used in support of nature conservation.277 Bambridge interprets the use of revitalized religious practices for the management of resources and territories in Polynesia as a form of legal pluralism.278 What the consequence of such recognition of indigenous spiritual-legal reasoning will be for the respective plural legal orders and how they materialize on the ground is not yet clear.

Sometimes religious law serves as a particular avenue that links official state law with local normativities. The religious law may materialize in an official version as state law, or as the decisive source of state law, or as the spiritual legitimation of a secular legal order. And official interpretations of religious law articulated by religious or political authorities may also be appropriated and reinterpreted by other actors. Thus, official interpretations of religious law may coexist with innumerable local versions of religious legal registers at the national and the local level. In processes of local appropriation, hybrid forms typically emerge, which may be seen as part of national law, of customary law or as separate sets of norms. The Indonesian example is particularly illustrative of such processes of hybridization and diversification. As F. and K. von Benda-Beckmann have shown for the Minangkabau in West Sumatra, official Islamic rules regarding property regulation and inheritance were obviously incompatible with their matrilineal kinship structure.279 Throughout the past two centuries, local people have continuously interpreted and reinterpreted this constellation of contradictory sets of rights and obligations to make religious doctrine fit with the adat doctrine as well as with daily life. Bowen reports on similar processes of entanglement for the Gayo Highlands of North Sumatra.280 And F. von Benda-Beckmann describes how Islamic rules for zakat fithra become entangled with customary understandings on the island of Ambon.281 Moreover, at the national level Islamic law is incorporated into Indonesia’s legal system in the form of a compilation of rules to be applied in Islamic courts but that contains adjustments to the Indonesian situation.282

In transnational settings, such processes of appropriation and reinterpretation of religious law may elicit heated debates that connect legal developments across boundaries. For example, controversies within majoritarian Muslim countries (e.g., Tunisia, Egypt, or Morocco) in the field of family law and gender equality ultimately impact Muslim migrants in the Global North.283 These processes are not restricted to family issues. For example, Turner has shown how, in Morocco, variation within Islamic normativity interacts at the grass-roots level with transnational legal templates for nature conservation and rules for supply chains.284 Different versions of such transnational normativity come to the fore: one implemented and translated into the Moroccan state law and other versions transferred by INGOs bypassing the Moroccan state in their “uncontaminated” transnational version to the local field, for instance, by means of an International Monetary Fund or World Bank regulation. These regulations pave the way for a dense and variegated web of Islamic normativity that is informed by the official madhab, by the legal reasoning of rigorist Islamic activists, and by local Islamic variations of Sufi legal traditions.

Other religious tenets have also been subjected to similar processes. Engel, for instance, has described a state interpretation of Buddhist law in Northern Thailand serving the process of state formation that was entangled with local customary laws.285 Changes in religious ideas, he notes, may change the ways in which local people handle their conflicts. Tracing the changing trends over the past thirty years, David and Jaruwan Engel argue that while cases relating to injury conflicts once landed in courts, those courts are largely circumvented today, and people typically seek religious and spiritual ways of dealing with injuries.286 Ramstedt has shown that political pressure from an intensification of Islam in Indonesia has compelled Hindu elites in Bali to reorganize Balinese Hinduism to resemble Islamic structures.287 But because the older local interpretations have not ceased to exist, the religious normative order has become more plural. In various African countries, domestic law must also extend to witchcraft—and the normative logic it entails—be that its containment or the official recognition of witchcraft protagonists and spirit mediums. The latter may also claim to be normatively active, so that various entanglements between witchcraft as an ordering force, and domestic law come to the fore. For Mozambique, Jacobs argues that, for instance, spirit mediums interact with Christian pastors and state courts in disputing processes.288 In South Africa, where legal agency of spiritual powers also plays an important role in local arenas,289 religious normativity of witchcraft enjoys even more official recognition, has found its way into the reformed constitution, and is an integral part of what is known as South African legal pluralism.290

2.6.5.3 Conflict Management

Anthropological studies have also identified a range of religiously inspired modes of conflict resolution, especially for dealing with highly violent pasts. The Truth and Reconciliation Commissions of South Africa and elsewhere, inspired by Christian ideas, are the most prominent example.291 In Indonesia, Thufail found that islah, a mode of conflict management derived from Islamic tenets, was cynically used by high military officers as an alternative to civil courts in order to avoid criminal prosecution for atrocities committed in the 1960s, thereby combining Islamic and official legal discourses. Kamari Clarke explores how justice, as a social fiction, is made real within particular relations of power by reference both to Islamic religious practices and human rights discourse.292 Her study of plural legal configurations in African contexts that link criminal jurisdictions with the sphere of transnational law highlights uneven up- and downscaling processes as everyday micro-practices that include human rights standards and rule of law and constitutionalism rhetoric on the one hand, and expressions of Islamic piety and normative rituality on the other.

In the wake of migration from the Global South to the Global North, new institutions of religiously inspired dispute management have mushroomed. The sharia councils in the United Kingdom, which mainly deal with family issues and disputes internal to the religious community, are paradigmatic examples.293 The councils’ jurisdiction is formally restricted by the framework of domestic law, giving rise to various forms of hybrid normativities. The offer of an Islamic NGO in Ontario, Canada, to provide arbitration for Muslims in conformity with Islamic law for family issues in 2003 eventually led to the abolition of any reference to religion in Ontario’s arbitration act. This has triggered an intensive debate countrywide on the role of faith-based legal institutions in the country.294 Pluralization may even take on a competitive or conflictive character if more than one religious normative order is effective within and across the boundaries of a given state.295 Shahar, for example, analyzes the materialization of religious pluralism within the Israeli state framework at the institutional and organizational level.296 Such entanglements may become even more complex because some religious law claims universal validity and therefore may insist on defining legal situations, and regulating the rights and obligations of nonadherents or nonbelievers within its ambit.297

2.6.5.4 Technologies and Religious Law

Increasingly, technology and religious law interact across national boundaries, creating techno-religious normative hybridity, especially in the medico-ethical realm. Such encounters occur in the context of debates surrounding assisted reproductive technologies,298 the definition of brain death,299 autopsies in forensic medicine,300 organ transplants, and blood transfusion, among others. Normative understandings of race, class, and gender may also have an impact on such emerging hybrids.301 These new technical possibilities demand legal regulation, which has to be compatible with spiritual guidelines of religious believers of various denominations.302 Thus new forms of techno-religious-legal regulations develop across the boundaries of national legislation303 and inform debates, by way of example, on new technologies and the compatibility of biotechnologies, genetic engineering, or human experimentation, with human rights standards.304 Likewise, plural legal arrangements call for the regulation of the relationship between conventional modern and traditional medicine. As traditional medicine is related to spiritual power, its regulation creates a link between technology and religion. Terms of access to, and the use and transmission of, traditional medicinal knowledge may follow the logic of customary law. This logic interacts with official legal regulation for the protection of the very same knowledge that is registered under intellectual property rights, as Forsyth has shown for the Cook Islands.305

To conclude, anthropologists have pointed out that the normative power of religion goes well beyond the scope of what is explicitly recognized as religious law. The entanglement of law and religion reveals the ways in which regulatory practices are rooted in tenets of faith and spiritual enlightenment as well as in doctrines of salvation and eternal life. This has marked a move away from “law and religion” to “religion as law.” This perspective involves large-scale developments and processes that inscribe basic tenets of faith in various normative scripts dealing with economy, development, and other transnationalized fields of law. Arenas of disputing constitute but one context in which these more subtle processes of interpenetration can be made visible.306 The aim is to understand how people draw on beliefs, religious concepts, and religious authorities to deal with disputes, and how this in turn affects plural legal constellations. Hybrid law and increasing diversification inform the always uneasy relationship between state legal orders and religious normativity. In addition, the dogmatic and eternally valid religious legal doctrines of established world religions translate into countless forms of local interpretation and hybrid engagements with nonreligious law.

2.7 Space, Time, Scale, and Hyperregulation: The Proliferation of Plural Legal Situations

Thus far, we have discussed legal diversity and complexity, hinting at issues of time, space, and scale. The interest in processes of globalization has compelled scholars to consider spatial-temporal and scalar contexts of the plural legal environments in which people operate. This section serves to clarify time, space, place, and scale dimensions, all of which are necessary for a comprehensive concept of law and legal pluralism. The need to locate law in society has engendered a broad range of spatial metaphors, such as semi-autonomous social “fields,” structural “places” or “rooms,” and “landscapes.” What these metaphors have in common is that they remain tied to structural categories of geographical space, and yet they fail to look more closely at the relationship between law and space as such.307 Scholars working on law and geography have called attention to the spatial dimension of globalizing dynamics that generate overlapping spaces with quite diverse regulation.308 As Blomley has argued, law “serves to produce space yet in turn is shaped by a social-spatial context.”309 In the process, as different actors refer to different kinds of law, they understand and evaluate space in different ways.310 Since Blomley’s pioneering work, legal anthropologists have begun to engage with theoretical research on the geography of law, which has generated lively interest in the intersections between anthropology, legality, and spatiality. Pieraccini, a legal scholar with interest in geography, calls attention to the “social-ecological forms of legality” that is involved in the materiality of legal claims to spaces.311 Legal pluralism manifests itself in space, and law claims validity with respect to predefined geographical space. Yet law itself, in its plural legal configurations, defines those spaces and attaches normativity to them, which is valid for how property objects relate to physical space.312 Zoning, for instance, offers a more specialized way of creating or defining space, such as special commercial zones, duty-free zones, natural reserves, farm land, forests, catchment areas, the territories of indigenous peoples, and so on.313 As Philippopoulos-Mihalopoulos argues, “every spatial positioning is potentially or actually controlled by law.”314 But different laws do so in different ways.

Moreover, as anthropologists—and philosophers—have shown, there is no standard notion of time. “[S]ocial time consists of ‘collective representations’ or ‘categories’ that derive from and reflect the groupings and varied ‘rhythms’ of social life. These categorical divisions (days, seasons, etc.) form a meaningful, qualitatively varied rather than an abstract, homogeneous temporality.”315 Legal registers create such time categories. Time control is a legal tool to establish and reproduce power relations and serves as a tool for governance.316 But since legal registers entail different modes of time reckoning, plural legal configurations consist of complex spatiotemporal arrangements. Turner, using the example of a marketplace in Morocco, has demonstrated how different layers of normativity inscribed into specific spaces can fluctuate along temporal vectors, so that what behavior is appropriate depends on the time in question,317 or, as Munn has phrased it, on the moment within the time sequences of these places.318 Legal regimes always have a time horizon, be it sunset or permanent. Legal regimes are constituted by, and constitutive of, space and time in specific ways and for specific purposes. Valverde borrowed Bakhtin’s term “chronotopes” to refer to the spatiotemporal dynamics of law.319

Currently, we are experiencing heightened levels of regulation (hyperregulation) and rapid proliferation of law for many parts of social and economic life within national states and in transnational arenas.320 The legal landscape today consists of ever more spaces that are regulated at different scale with general or specialized legal regimes, each aiming at different goals and different publics. The greater the levels of regulation, the more the spaces tend to overlap, and the more overlap there is between regulations. This has given rise to translation and coordination processes of unprecedented complexity and scope, resulting in ever new constellations and assemblages of overlapping legal systems that embody diverse cultural forms, values, and meanings.321 Overlapping spaces are governed by several and often contradictory legal regimes. The kind of behavior that one legal regime foresees for one particular public (e.g., environment protection) may contradict the behavior that another set of rules is encouraging within the same physical space (e.g., tourism, commercial agriculture, hunting and gathering). International, transnational, national, regional, and local regulations all create their own spaces, but with different scales of validity and governance. Legal pluralism, in other words, is not only an integral part of the state legal system itself but also of composite constellations with international and transnational law and other types of law that each claim validity.

Hyperregulation has a time corollary.322 Introducing a new legal regime always takes time before it is fully established and has completely replaced the previous regime. Old law typically lingers on in this initial stage and for some time the old and the new law coexist in an unclear relationship. Anthropological studies have shown that law often lingers on well beyond the time limit of its official validity.323 In this process of lingering, the law may be reinterpreted. As Nuijten demonstrated in the context of Mexican ejidos, even state regulations that are formally revoked by the state may turn out to have become reinterpreted and shifted to the realm of local law.324 At a much later moment in history, the reinterpretation may even be mobilized against the state and its law. When lawmaking proliferates, lingering law becomes an important source of legal pluralism within the state legal system. However, hyperregulation does not occur in all sectors of social and economic life at the same rate and pace. While some show high degrees and a quick turnover of regulation, there are also long-term continuities in other sectors. Postcolonial theories have pointed to the enduring impact of colonial laws. They “underscore that even when colonialism has officially ceased to exist, the injustices of material practices endure over time and in many ways frame emergent legalities.”325 Postcolonial legal orders and their property regimes are still highly partial toward state and corporate interests that have the power to keep them in place. These regimes are used against oppressed groups and individuals who have little more legal protection than under colonial regimes.

Until recently, scale was not a central issue of research and theorizing about legal pluralism among anthropologists of law. They analyzed large-scale legal interactions and micro-dynamics in locally confined places, and they regarded the various laws from which people could choose primarily as different in content, procedures, and in legitimation foundations. The dominant method of long-term participant observation may have impeded a look beyond one relatively small place of observation. Multi-sited studies and a rising interest in law-generating practices have facilitated closer attention to space, time, and, eventually, to scale. The insight took hold that legally active agents typically act not only within several social and legal spaces at the same time but that the laws pertaining to such spaces also may operate at a different scale. For example, when actors negotiate recognition of environmental regulation or the establishment of nature protected areas, they have to operate on a legal scale that substantially differs from that of the interaction within the same physical space constituted by small-scale local laws.

Increasing engagement with the geography of law, with its focus on space and scale for the study of transnational processes, has called for reconsidering the classic concept of parallel legal orders that were typically considered to exist at the same scale. This turned out to be an incorrect assumption. Scholars now study processes of trans-scalar interaction between scaled normativities and address them with concepts such as vernacularization, translation, and mediation that we have mentioned previously. During such trans-scalar operations, the object (e.g., a legal case or a regulation) itself not only changes context. It also changes in scope of effectiveness, and in this process may undergo a change of meaning. For example, domestic violence may—by means of up- and downscaling forum shopping—transform into a gender or human rights issue, which changes the very meaning of the case. In this process, the causes of violence may change contours, and the regulation of violence in terms of—now decontextualized—local law is no longer effective.326

Scale helps analyze global legal pluralisms because it implies interrelation and differences in ideas of proportionality. As we will further explain in the following, by scale, we mean a whole that is composed of a number of parts, each of which may represent various downscale entities in their own right. It may be used in relation to space, time, or public and social organization (such as local, regional, national, and global), but it may also refer to degrees of detail, density, complexity, or even abstraction. Besides, the parts may be scaled with reference to certain spatial and organizational categories, while other properties may not be scaled.327 The concept is frequently used in relation to legal pluralism and legal arenas.328 For example, the practice of forum shopping highlights scalar arrangements in a globalized world. Fora that are related to a particular scale, for example, a traditional court, may transcend and become integrated in up- and downscale shopping strategies that may include traditional institutions, state courts, and even international fora. Thus, such strategic behavior is “multi-scalar”329 because it cuts across borders and thus may in one and the same judicial process assemble fora and institutions located variously in time, space, and scale. To the extent they have a choice in legal matters, actors scale legal pluralism “from below” in these assembling processes. Scaling legal pluralism “from above,” on the other hand, not only occurs by means of national law but also in interaction with translocal, transregional, or transnational law across a number of state boundaries, that is, across scale.

Scale has a foundational role to play for an anthropological theoretical understanding of global legal pluralism. Any approach to global legal pluralism is by necessity multi-scalar, as it combines regulation at global scale with law at the national and subnational scales. Scaled normativities, referencing, for instance, body, household, neighborhood, city, city-region, division of country, nation-state, geographical region, multinational organization, or the globe, may appear to be nested. However, they are not just nested but also mutually constitutive because the implications of the regulations at the scale of national law mutually affect the implications of the same regulation at a smaller scale, such as at the scale of local community. As a result, new details and new broader categories may be generated in trans-scalar interaction. Besides, an important change in legal complexity at one scale may be read as mere detail at another scale. For example, land grabs often complicate legal complexity at a local scale but are a mere detail on the global scale of human rights. Santos has emphasized that normativities at any given scale each represent a reality in their own right, different from each other according to specificities inherent to each scale.330 They are thus different enactments of the normative universe.331 Moreover, engagement with Science and Technology Theory and its focus on scale has helped scholars understand pluralities of law across multiple networks or “assemblages” that connect human and other-than-human actors who, through relationships and practices, produce normative standardizations situated in space and time.332 Global legal pluralism, as a scalar arrangement, entails the interaction of transnational and global law with state legal orders as well as normativity that emanates from other domains such as religion and material technologies, but these normativities combine differently according to scale. Scale-sensitivity of plural legal configurations thus is crucial for the development of a comparative view on the plurality of pluralisms: scale-bound legal pluralisms and trans-scalar arrangements that require translation processes. One and the same normative tool may have different effects depending on its scalar embedding or mobility. Tsing emphasizes that global legal pluralism as such is a scalar project.333

Parallel to this development in legal anthropology, there was a debate on how to address this increasing complexity within legal studies. Some scholars in legal anthropology and in legal studies responded to the new challenge with increasing sensitivity toward place, space, scale, time, and interest in legal entanglements.334 Others have focused on a search for a concept that would take into account a world legal order that is emerging and that international law is about to transform into something new beyond its connections to domestic law. They have overlooked the fact that legal pluralism captures this very process.

Thus, engagement with time, space, and scale has generated many new insights into the plural legal structures and constellations in which people must operate. The proliferation of international and transnational law has substantially compounded the spatiotemporally induced constellations of legal pluralism and has sometimes generated considerable fragmentation of law. Trans-scalar dynamics by no means produce linear trajectories and evoke the need to reconsider some of the core concepts of legal pluralism. As we have mentioned, this has incited some to altogether dispense with the term “legal pluralism.” Transnational flows of law and the ensuing fragmentation have also spawned new debate on the concept of law. Riles, discussing land reforms in Hawaii, has questioned whether it is useful at all to employ an umbrella term “law” for such diverse and fragmented phenomena as norms, principles, standards, procedures, and legal institutions.335 She also points out that what is glossed as customary law in practice is often not regarded as a unit by those who are subject to it. Law, according to her, has been made into an object by scholars and politicians, which does not do justice to local understandings. Drawing on anthropological debates, Michaels argues that under conditions of globalization, “the local becomes questionable,”336 as it cannot be neatly separated from these global networks and flows.

2.8 The Politics of Global Legal Pluralism

At various junctures of this chapter we have pointed to the power issues involved in legal pluralism. Here we focus on the instances in which legal pluralism itself is actively used to exert power. Global legal pluralism inevitably affects the legal and the political domains within domestic legal systems, as well as beyond and across national boundaries.337 A century ago, van Vollenhoven made the same point with his dual agenda of scientific interest and political change. The more legal pluralism became a fashionable concept in legal studies, in the development and aid industries, and in the deliberations of global governance institutions, the more it also became a tool for the rearrangement of power differentials and thus an instrument that could be used in trans-scalar economic processes, such as resource appropriation and the neoliberal redesign of resource management.338 Global legal pluralism effectively translated the production of legitimacy and authority into political capital.

Global governance institutions have been active since the 1990s in establishing a market for legal tools especially for targeting developing countries. There is an acute awareness among proponents of neoliberal global governance, development agents, and even among members of suppressed communities that law is a powerful instrument for pursuing their respective goals. A growing number of providers and recipients of legal merchandise have united into tight networks of norm entrepreneurs. They all “offer a broad array of legal services to developing … nations,” including legal consultancy far beyond the realm of development cooperation.339 Law firms, state institutions, development agencies, and donor organizations have set up entire departments to place their legal products in a competitive legal market in which rule-of-law promotion seems to be the number one bestseller on offer. Those who successfully promote the adoption of their own national legal system, sell a constitution to a state or an emerging state formation, or incorporate their legal norms into transnational contracts manage to reap many (economic) benefits. Generally, normative templates or legal commodities, such as decentralization, regionalization, democratization, or free trade, privilege neoliberal policies. These goals, so the message goes, can be achieved by implementing the corresponding transnational legal templates at a domestic scale.

What remains unsaid is that this legal merchandise often carries serious power imbalances with quite detrimental effects. The implementation of the transnational normative templates for environmental protection, for instance, may dispossess local stakeholders. This happens when powerful entrepreneurs use these laws for land grabbing under the pretext of nature conservation, but then rededicate these very resources to tourist sites or other forms of transnational value-added activities. Postcolonial theories have reinvigorated sensitivity regarding the power relations these processes entail.340 There is a re-emerging neocolonial tendency to codify local norms into unified legal templates as a formal acknowledgment of the existence of plural legal conditions. Powerful transnational actors stimulate this to be able to negotiate directly with local groups while decentering the national government. Paradoxically, customary land rights or religious–spiritual normativities regulating land issues are now invoked in many parts of the world to legitimize strategies for land grabbing, to achieve the same results for which such law was ignored in the past.341 Law is, once again, presented as the solution to complex development challenges.342 On the other hand, legal pluralism may also serve the interests of less powerful actors when they try to defend their rights.343 Comaroff and Comaroff have called attention to “lawfare,” a process by which normative plurality is negotiated between governments, rights movements, local rights-holders, and transnationally active neoliberal investors.344 Each actor tries to mobilize the power inherent in one of the available—diverse and entangled—legal registers with the aim of producing particular political outcomes. In this context, the acknowledgment of local rights may turn into a technical tool for streamlining local normative complexity to make it fit the investors’ resource demands in a way that is reminiscent of the colonial practices we mentioned earlier in this chapter. In this logic, challenges to local resource management brought about by transnational intervention are handled as a techno-legal problem that can be solved by taking local legal pluralism into account, while at the same time referring to globalized normative standards. This portfolio includes participation, co-management, best practices, and the like. Power differentials are thereby successfully eclipsed.

Political power in global legal pluralism also transpires in configurations geared to enforce religious normativity within formal legal systems, as, for example, in Israel.345 Moreover faith-based legal entrepreneurs of the world’s major religions, active in all sectors of global governance, increasingly engage in the politics of global legal pluralism to pursue their interests and promote their preferred religious tenets. Legal intervention enforces legal pluralism for diverse purposes, such as state-building, extraction arrangements, and spiritual salvation. What seems to unite these efforts is the constant pressure to standardize law at a global scale, but this invariably goes along with downscale diversification.

Because of such power games, anthropologists generally keep a critical distance from the “politics of legal pluralism” as that phrase is sometimes used in global governance discussions. Instead, they highlight the need to reconsider the epistemological and terminological apparatus used for the analysis of legal pluralities, and to look carefully at the effects of the power entailed differentials.

2.9 Expanding the Notion of Legal Pluralism Toward Its Futures: From Universe to Pluriverse

In this final section, we briefly sketch out some recent theoretical trajectories in the social sciences that address current issues in global legal pluralism with an eye toward the future. These trajectories, involving how the concept is used, understood, and contextualized, have led to a repositioning of the idea of legal pluralism in the social sciences. Indeed, the conception of legal pluralism is constantly transforming, to the extent that some recent theoretical reflections challenge the very notion of legal pluralism. Like social theory in general, anthropological globalization theory produces its specific readings of global legal pluralism, exploring its effects and social consequences. This orientation is distinct from other more common orientations within legal sciences that are generally concerned with the ways in which politics and the economy of neoliberalism challenge conventional understandings of how international law organizes global order. Social theory addresses a variegated range of key features of globalization such as standardization, hybridization, and interconnectivity. These key features of global modernity render it essential to pay particular attention to their consequences and to address how such processes impact collaboration, the processing of risk and uncertainty, and the making of the future. In addressing these challenges, social theory has addressed the project of decolonization of the world legal order, the emergence of a global citizenship and its schemes of distribution and participation, and the bracketing of differences when it comes to the recognition of rights that seem incompatible with each other. This theoretical framework serves as a background against which it is possible to study the limits both of plurality and of law itself.

As we have seen, until recently, analyses of legal pluralism primarily have focused on the ways actors make use of various legal orders, institutions, and processes, and their effects on constellations of plural legal orders. An anthropological approach to Science and Technology Studies (STS) takes it a step further. Here the plurality of law intersects with other forms of social practices (such as algorithms) that also can be thought of as law. The crucial question then becomes how the plurality of law relates to the normative power of other domains in the nonhuman environment, including the built environment, of technologies, inventories of knowledge and convictions such as religion because these domains are “co-organized” in networks with law.346 This perspective posits law as an assemblage of strategically positioned networks in which human and nonhuman constituents interact; this assemblage extends far beyond institutional boundaries. Actor Network Theory (ANT) as the social theory of STS is also helpful for overcoming the nature-culture-society divide, to understand that material technology creates its own normativity, and that this material normativity interacts with other forms of law and with other regimes of knowledge.347 This line of research asks how technological standard-setting, the production of indicators and algorithms or the diffuse normativity enacted by “nonhuman agentive agents” contribute to emerging assemblages of normativity that both imbibe and transform classic plural legal configurations.

Recent reflections on multiplicity in relation to pluralism348 that have occurred in the wake of the ontological turn in anthropology and the shift away from plurality to collaboration349 have pushed the anthropology of global legal pluralism to identify still underexplored challenges regarding the plurality of law. This implies two things. First, “the world is not simply epistemologically complex. It is ontologically complex.”350 Second, law is central to any ontological notion of reality. From this, further points follow. Assemblages of normativity are diverse and the same legal phenomenon can be differently enacted in different realities. For example, the ways in which human rights are enacted in China differ from enactments elsewhere. Therefore, the ontological condition of legal pluralism is also multiple and this contextualizes legal pluralism anew. If law is intrinsic to world-making, then having life options entails the possibility of envisioning that existing ordering regimes could be otherwise, and of contributing to another reality. Furthermore, normative registers are enacted as socio-material workings; this means, particularly, that reality can also be viewed as a set of performed legal practices. Legal pluralism allows many ways of knowing the law as much as it exposes the many ways of practicing it. Thus, the real-world law is intrinsically plural. Such notion of plurality, then, requires further determination. Here, Mol’s view of ontology, when applied to law, is helpful. Her studies of the treatment of a disease in several hospitals in the Netherlands showed that medical practices in fact embodied multiple ontologies of disease. Applied to law, this insight reveals that various enactments of reality may generate more than one version of law.351 But because knowing, doing, and ordering the world are linked, the scope of variation is not endless. Moreover, because this multiplicity of onto-legalities implies choice, they are manifestations of legal pluralism. Legal pluralism as pluriverse, then, refers to the possibility of choice-making across multiple ontologies, and this in turn references the relationality among onto-legalities. From this perspective, the anthropological view questions the claim of, or search for, universalism in global legal scholarship. Multiple realities of law, all in their own right and in themselves pluralized, relate to each other as a pluriverse legal pluralism. It follows that a fact pattern may demand regulation throughout a multiplicity of worlds. For example, earth-moving for the purpose of mineral resource mining is regulated by a vast body of legislation at various scales. The fact pattern may also urge indigenous persons responsible for the extracted territory, to reconcile with the spiritual world because of this serious breach of contractual rules between humans and other-than-human. Likewise, the same rules may pervade this multiplicity of worlds. For example, “appropriate compensation” may be claimed for a specific damage, whereby appropriateness may mean radically different things and entail radically different consequences, depending on the world the claim is made. The rules are not necessarily enacted by the same practices and may evoke different effects while they may nevertheless be related to each other across various enactments of order. Therefore rules both reflect and perform this multiplicity. Moreover, they engender practice in relation to situations. From this follows the view of law as situated knowledge. The consequence of this is that law has a certain degree of imprecision from which there is no escape. This approach to pluralism recognizes and indexes legal incoherence instead of theorizing it away.352 However, because legal regimes are not unrelated, multiplicity also opens the door to negotiation and agreement across conflicting visions of ordering. Under conditions of modernity, regimes of legal ordering and legal realms resonate with each other and in their multiplicity demand accountability from one another. Yet this insight does not spare us uneasy reflections. The fact that law assigns power and determines access to justice, and that different legal orders do so differently, applies equally to global legal pluralism. Legal pluralism at a global scale also addresses laws that stipulate social difference and unequal rights, including gendered, heteronormative, and racialized law.

The notion of multiple and multi-scalar onto-legalities ties in with earlier discussions in legal anthropology about the pluriversal propensities of legal pluralism. These earlier discussions also anticipated the current debates around plurality and ontological multiplicity but using different concepts. It started with the notion of a “pluralism of legal pluralisms,”353 which was developed to highlight the interactions among different pluralisms. Menski, albeit from a slightly different point of view, has called such complexity “pop” structure.354 The early use of the term “pluriverse” was meant to criticize the fact that universal was seen as inherently positive and drew attention to the dangers of false claims to universality for normative theorizing. Grasping the legal universe as pluriverse means to address the normative concepts of a globalizing universalism such as constitutionalism, global governance, cosmopolitanism, human rights, and global administrative law as co-emerging and co-produced, yet as anything but unifying. This interface between global legal pluralism and multiple onto-legality poses a challenge to legal epistemologies. This issue has accompanied the anthropology of law throughout its history but has resurfaced in the context of the recent ontological argument.

Legal pluralism therefore is not about a plurality of orders as they are but as they are enacted—by different people as different discernible orders—and law’s ontology is necessarily multiple. Within this pluralism of legal identities, artifacts, bodies of law, and normative registers, a legal framework is needed that can serve as a metacode across differences.355 Such a framework demands mutual recognition and the suspension of incommensurable ontological assumptions. This implies that law is necessarily incomplete, fragmentary, and made for the moment or situation; in other words, law is always something different depending on the situation in which it is embedded.

Law’s multiplicity is further compounded through its spatiotemporalities. Major changes are occurring at the legal margins of the fictitious mono-ontological global legal world order, where decolonized visions of law are set against a centralized hegemonic vision of law.356 Anthropologists have explored precisely these nomospheric interactions empirically and have furthermore analysed the spatiotemporally intensified mutual contingency in the co-productions of regimes of ordering. As Davies puts it, “prefigurative practices cross the divide between the legal present and our legal futures: they enact possible futures in the present and leave indelible traces of what is to come in the here and now.”357The plurality of law thus destabilizes law’s ontological status and location.358 Multiple realities of law—all in their own right and all in themselves pluralized—are linked and interact as a pluriversal legal pluralism. In fact, the claim to determine the enactment of reality by legal means as a daily business is inherent to positive law. According to the normative fiction of the single ontology, law determines what is right or wrong within the ontology whose existence it co-constitutes. Translations of multiple ontologies into formal law then produce a fictitious mono-ontology to overcome the juridical dilemma to come to a decision under conditions of plurality. Law is generated, applied, and practiced to change reality (in the future). However, it is exactly these universalizing legal tendencies that are practiced in heterogeneous networks of relations that can enact a number of different realities. This, then, is precisely where the anthropological view goes beyond the universalism of global legal scholarship.

2.10 Some Conclusions

The seemingly different strands of the normative concept of global legal pluralism advocated by lawyers and political scientists and the analytical concept of legal pluralism current among anthropologists of law share a common intellectual background in anthropology. Tracing the history of scholarship within its sociopolitical and theoretical settings has shown that the concept has generated a substantial body of insights in the social working of law, which is valuable for understanding practices and politics in increasingly complex societies and networks of relationships.

The scope of themes that need to be studied is rapidly expanding. Old issues of access to and distribution of land and natural resources and the unequal power relations involved are as urgent today as they were a century ago. In a world that is increasingly defined by way of ethnicity and religion, these issues and the related questions of power differentials, inequality, authority, and legitimation remain high on the research agenda. Studies on water have long paid attention to the materiality of rights and obligations, but today materiality and its effects on various forms of law is more generally the focus of this strand of research. Methodological inspiration from STS and ANT are calling attention to law’s materiality and its embeddedness in technology that generates competing modes of provision and evaluation of evidence that often are the basis of legal decisions. This suggests that the notion of embeddedness needs to be fundamentally reconsidered.

There is also a broad array of issues concerning new situations in which the sources of legitimacy and accountability and their publics are becoming so diverse that at times they seem to be dissolving. Increasing mobility, often due to war, is generating new translocal and transnational networks of relations where legal pluralism is operative and in which national laws of different nation-states, transnational law, and newly developed law come to coexist. These networks pose serious questions to old ways of defining citizenship. What new forms of inclusion and exclusion do they entail? Are new forms of citizenship and participation constructed, and if so, how are they maintained? These are all urgent questions that need to be addressed before meaningful policies can be made, not least concerning where and under what conditions global legal pluralism might be stimulated. They certainly need to be understood before one can assess the implications of global legal pluralism, as it is currently advocated.

This chapter has shown how general social theories have been both conducive and prohibitive for understanding aspects of the social working of law at different points in time. New social theories of the time always put new issues on the agenda, but other issues were sidelined by the same dynamics, as the editing out of the state in the middle of the twentieth century demonstrated. The methodological nationalism that long characterized social sciences and law has slowly dissolved over a period of decades. Without denying that the law of nation-states is an important factor in the life of most people, both anthropologists and lawyers agree that the nation-state is no longer the sole center of legal gravity. Studies of plural legal orders in their spatial and temporal dimensions have contributed to this insight. But these constellations pose new methodological challenges. The old method of full immersion in a small, localized society is no longer the sole appropriate method, but, at the same time, multi-sited research and “appointment research” pose new problems, especially if such research implies studying-up.

Recent theoretical engagement with ontology has revealed that multiple ontologies that are to be understood as different enactments of the world connote a specific relationship among the normative orders that are inherent to them and that differ from each other even though they are related to each other. The new anthropology of global legal pluralism seeks to address the challenges faced by law’s future-making in how it shapes the contemporary. A crucial task is to address how sociomaterial performances that enact multiple laws allow for choice-making using empirical methods. This is important because if there is no real choice, actors cannot be held responsible. Only a pluriverse global legal order seems to account for the conjunction of choice, decision-making, and accountability across ontological difference. It addresses cosmopolitan citizenship as legal knowledge practice. Pluriverse global legal pluralism in legal anthropology translates into assemblages of onto-legalities.

Thus, what we have tried to show with this chapter is that the adoption of the concept of legal pluralism does not entail an immutable approach. Rather the study of legal pluralism is always a work in progress and generates a keen awareness of the necessity to constantly fine-tune analytical concepts in relation to the dynamics of historical processes in order to maintain their explanatory and critical potential.
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chapter 3

The Eclipse of Global Legal Pluralism in Ethnology

A French Trajectory


Grégoire Mallard




Marcel Mauss, a founding father of legal ethnology, wrote abundantly on encounters and exchanges between various forms of law, based either on implicit customs or on contractual obligations. He not only explored this pluralist approach to legal systems in his 1925 foundational publication of The Gift1 but also in an unpublished manuscript The Nation,2 in which he developed a world historical perspective on the exchange among various systems of law (Roman law, customary law, common law, etc.). Furthermore, through his writings and his teaching, Mauss profoundly shaped the next generation of French ethnologists who studied the interactions and exchanges between the French administration and its system of laws and the customary modes of producing and practicing law in the French colonies.

This global legal pluralist perspective not only had a heuristic quality but also a normative dimension. The French ethnologists’ scholarly preoccupation with legal, cultural, and economic exchanges marked the return in political discourses of a particular answer to the centuries-old questions raised by political theorists: What is the good form of government? Can we—and if so, how can we—design institutions capable of imposing a quasi-legal obligation to bond the contracting parties of an exchange, even if the two parties do not share the same understanding of what a legal obligation means? How could this sense of obligation be shared when contracting parties (nations, ethnic minorities, empires, colonies, etc.) shared no other cultural, technical, religious, legal, or moral characteristics in common other than the exchange itself?

Mauss and his ethnology students proposed that the observation of exchanges across different societies could serve to draw lessons applicable to understand and improve the relations between European and non-European political societies, particularly in the French colonial context. Indeed, in the interwar period, the French Empire included newly acquired colonies in Indochina, Madagascar, East and West Africa, as well as Algeria—a territory occupied since 1830, and thus more strongly tied to the French metropolis than the rest of the Empire—and in all these overseas territories, various systems of law coexisted. Indeed, colonial subjects were given the right to follow their own customs and litigate their claims under customary law rather than under the French Civil Code.3 Algeria was no exception. In contrast to Algerian citizens of European descent and local Jewish populations, Muslims did not benefit from the full rights of French citizenship from 1865 until 1958. Indeed, they were considered to be only French “nationals” but not full citizens, unless they made a formal request, which included the renunciation of their right to access the legal arenas that litigated conflicts according to Muslim law. Such a demand would almost certainly have been interpreted by Muslims as a rejection of their religion (Islam), and not surprisingly the number of Muslim-Algerians who applied to obtain French citizenship during more than a century of French domination was very low.4 As a result, Muslim law coexisted with French law during the whole time France occupied Algeria, as well as in the French colonies with Muslim populations.

Paradoxically, Mauss’s scholarship, and especially his work on gift exchange, has not been considered a classical work in legal anthropology by contemporary sociolegal scholars, especially in the Anglophone world. As Lygia Sigaud has claimed, among interpreters of The Gift, there is a “general indifference to Mauss’s preoccupations with rights and obligations,” despite the fact that Mauss conceived of his essay as part of a broader exploration of the evolution of contractual law, the rules of commerce, and the making of intersocietal solidarity in a world characterized by a plurality of legal rules, especially in the colonial context.5 Indeed, Mauss continued Emile Durkheim’s exploration of the “non-contractual elements of contracts,”6 but at the same time he displaced his uncle’s focus when studying the origins of solidarity. Durkheim distinguished between “mechanical solidarity,” which he observed in “archaic” societies characterized by the absence of a division of labor in the sphere of production, and “organic” solidarity, which he observed in societies with a higher level of division and complementarity between the various productive forces.7 In contrast, Mauss focused on the sites of exchange of goods and “prestations” (or services) as well as cultural and legal forms to distinguish between various forms of international or intersocietal solidarity.8

By looking at the analyses of systems of legal exchanges developed by Mauss and his students in the colonial context, this chapter questions whether, and how, Mauss developed a framework that his students then used to study the question of colonial legal pluralism. It also analyzes the degree to which the findings of Mauss’s students diverged from their master’s optimistic conclusions on the value of intersocietal openness, including in colonial exchanges. In 1925, Mauss had proposed a bold conclusion at the end of The Gift: that most systems of reciprocal gift exchanges between societies lead to the recognition of a duty to give back, and thus increase the sense of solidarity between exchanging partners. But during the 1920s, as Jean Terrier and Marcel Fournier assert, if “Mauss insisted on the fundamental openness of societies, the porosity of social boundaries, and the circulation of goods and ideas … as exchanges [that] express the ‘constitutive mix [mélange] of all things, values, contracts and men,’”9 he also started to question whether these intersocietal exchanges had negative as well as positive effects, especially in the colonial context.10 In The Nation, Mauss asked whether colonialism had actually created political solidarity and community out of contractual and precontractual exchanges across and between societies. The answer was unclear to him, or rather, not as clear as he had wanted it to be in The Gift.

Until now, commentators on The Gift have paid little attention to the colonial context that were an intrinsic aspect of Mauss’s reflections on legal pluralism and solidarity, as well as the work of the doctoral students Mauss gained after the creation of the Paris-based Institute of Ethnology in 1925.11 The preoccupation of Mauss and his students with the effects of legal pluralism and, more broadly, the intersocietal exchange of legal and cultural forms spurred by the French empire’s colonial expansion, was driven, this chapter argues, by the new reformist mandate that Mauss gave to the ethnologists and colonial administrators who came to work under his supervision. Mauss’s students were sent to the colonies and other non-European settings to assess the validity of his model of gift exchange when cultural and legal forms circulated within and across societies characterized by various legal and political systems.

Looking at the political and administrative battles in which Mauss’s students were involved within the colonial context leads to the conclusion that Mauss’s ethnological approach gave these young reformers a powerful theoretical incentive. They treated the question of whether the French empire had a positive effect on the sociolegal integration of colonial societies as empirical. Many orthodox colonial administrators had considered this a matter of unquestionable principled belief: the French empire had a positive influence indeed. Mauss’s influence led them to question the main assumption under which colonial administration operated, or at least, to doubt its universal validity. But it did not go so far as to encourage them to rebel against the French presence outside of Europe—far from it. Indeed, Mauss’ legal pluralism was ultimately deployed as a means to oppose Algerian independence, on the ground that no unified Algerian polity existed. As a result, it was not until the Algerian War that Pierre Bourdieu and others transformed the field of ethnology by fully resisting colonialist versions of legal pluralism. And to this day legal pluralist and global legal pluralist theory, at least in France, still is the victim of its historical ties to colonial subjugation. In France, as elsewhere, the politics of legal pluralism matters.

3.1 The Institutionalization of Ethnology within the Context of French Colonialism

This chapter does not seek solely to trace the genealogy of legal pluralism in French ethnological studies and to relate the latter with sociological changes affecting the place of anthropology and ethnology in the French academic field. Rather, it also proposes an intellectual sociohistory of academics’ evolving ideas about the legal exchanges practiced by modern nations and empires. In so doing, it moves beyond a purely intellectual history project by drawing on sociological concepts first operationalized by Christophe Charle12 and Pierre Bourdieu13 in the sociology of intellectuals and intellectual fields. Although a classical Bourdieuan field-theoretical approach is useful to characterize how Mauss and his students situated themselves in the French field of power,14 it is also important to move beyond this purely national perspective. The specific discipline—anthropology—and the specific group of intellectuals—Mauss’s circles—requires us to pay attention not only to the purely metropolitan French academic and political contexts and fields but also to the transnational ties existing between the domestic, the colonial, and the international fields.15

Indeed, as George Steinmetz writes in his post-Bourdieuan history of the German colonial field, any historian of an intellectual field should avoid “the dangers of error due to a nation-state-based approach which are exacerbated in the case of imperial sociologists, many of whom spend a great deal of time overseas in research sites or historical archives, interacting with scholars and laypeople from the colonized population and from other metropolitan nations.”16 Here, Steinmetz’s reflection rings particularly pertinent, as those who wrote about intersocietal exchanges, including exchanges between legal sources and legal forms in relation to colonial relations in the French context, not only drew upon the social capital they accumulated in the metropolis but also on what Steinmetz has called “colonial capital” to ground the legitimacy of their ideas and approaches to law.17

In 1925 Mauss attained a central position in the colonial field when he finally brought about the creation of the Paris-based Institute of Ethnology. Since the early 1900s, Mauss had been writing letters to the Ministry of the Colonies in which he lamented “the paucity of interest for ethnography on the part of the state, the public and the learned societies,” which explained why the “entirety of ethnographic work is done by the British and the Americans”18—but to no avail. After making trips to the Netherlands and the United Kingdom, Mauss wrote memoranda to the Minister of the Colonies in which he appealed (in vain) to the patriotism of the minister to create a “Bureau of French Ethnology similar to the American Bureau created at the Smithsonian.”19 But ethnology was not a priority for the French Republic before the war,20 at least, not in the way Mauss understood it, “as the science which describes and classifies races, peoples, civilizations, or rather, that part of the science which focuses on the races, peoples and civilizations of an inferior rank, which differs from that other part called ‘history’ or ‘folklore’, which describes the peoples of the East and of ancient Europe.”21 At last, however, Mauss’s two-decade-long efforts were rewarded.

The selection of the name “Ethnology” rather than “Anthropology” for Mauss’s new Institute was indicative of the division of labor between the two disciplines in the French academic field at the time. For years, Mauss fought against the state funding of scientific chairs in raciology and somatology, which were the only chairs created in France for anthropology before the creation of the Institute of Ethnology.22 Anthropology was less important to Mauss than ethnology, as the former was based on the observation of “racial traits that can endure a long time after a civilization has lost its mental, social and national singularity,” so its development, and particularly that of somatology, was not urgent.23 In contrast, cultural and legal ethnography and museographic sciences were eminently pressing tasks for Mauss, as cultural practices and artifacts could disappear in one generation after the French invasion of new territories. This explains why, as Alice Conklin and other historians have shown, Mauss, Paul Rivet, and other ethnologists took to heart the mission to revive the Museum of Ethnology in Paris at the same time they created the Institute of Ethnology.24

These decisions suggest that there were stark differences between the singular position that French anthropologists and ethnologists occupied in the metropolitian and colonial fields of power compared to anthropologists in other European countries. For instance, British anthropologists and colonial administrators who were members of the London Anthropological Society wore double hats as ethnographers and propagandists for the dubious financial obligations by which concessionary companies were financed to develop far-away territories in Asia, Africa, and Latin America. As Marc Flandreau has recently shown, the London-based development of learned societies, which operated in the shadow of the London stock exchange, provided colorful description of the cultural, legal, and political mores of distant tribes to future bondholders of concessionary companies in charge of administering these new subjects.25 They also certified the claims of these companies before a gullible public, which bought bonds in the hope that such local tribes would be industrious enough to make these companies (and themselves) prosper.

In contrast, French anthropologists who gathered around Mauss, Henri Hubert, and the Durkheimian school of ethnology remained armchair academics, at least before the creation of the Institute of Ethnology in 1925. They didn’t claim to have primary data on the legal mores of local populations in distant territories conquered by the French Republic. Instead, they used the social capital and access to media that they had accumulated during the Dreyfus affair to fight against the avatars of the British anthropologists, propagandists, and financial crooks who operated from Paris to laud the French concessionary companies.26 The latter operated in the Congo, where, in fact, they created lawlessness and were guilty of massive crimes against humanity to increase their profits.27 After the war, Mauss and other intellectuals, such as André Gide, denounced the wide reliance on forced labor by the French chartered companies operating in the Congo and the corruption of the French administration and colonial courts, both of which failed to protect the colonial subjects.28

To be fully understood, these interventions need to be contextualized in the struggles that divided the colonial field at the time. Ethnologists and public intellectuals who took the pen against certain colonial projects—mainly, those of concessionary companies in the extractive sector—ultimately formed alliances with colonial administrators on the ground. In this way, they participated in key struggles in the colonial field during the prewar and interwar period. For instance, a colonial administrator, Marcel de Coppet, had encouraged Gide to expose the continued practices of forced labor of private companies. De Coppet met Gide with Georges-Henri Rivière, who had been an assistant to Mauss and Rivet at the Museum of Ethnology, and de Coppet invited Gide to observe (and criticize) the construction of the Congo-Ocean railroad, a project launched by Victor Augagneur, the governor general in the region, in 1921.29 Before the Great War, de Coppet had worked for Victor Augagneur when the latter was the governor general of Madagascar. There, he saw that Augagneur’s policy of massive investments, paid for by local taxes and debt placed on the budget of colonial governments, effectively pushed local populations into forced labor, generally conceived in terms of a tax, which in turn depleted the local labor markets of a substantial portion of its labor force, thus impeding growth prospects in the colony.30 After the Great War, de Coppet worked for the Minister of the Colonies, Albert Sarraut, as his press manager, before returning to Chad in East Africa, where he could again observe the effects of Augagneur’s policy, including the building of a railway, which de Coppet publicly criticized for its heavy reliance on forced labor.31 After the socialist government of Léon Blum formed in 1936, Blum named de Coppet governor general of French Western Africa. It was de Coppet who ordered his governors to abolish forced labor in the development of the colonies.32

Ethnologists around Mauss participated in the struggles of the French colonial field in yet another way. The creation of the Institute in 1925 finally gave Mauss an instrument that enabled him to gather facts on non-European legal and cultural systems through his students’ primary fieldwork. Mauss could also train colonial administrators to better appreciate the cultural (including legal) context in which their action took place. The Institute of Ethnology, funded thanks to taxes levied in the French Empire, was France’s first university to provide training in ethnology, and it directly targeted colonial administrators. As Alice Conklin writes, “this new [ethnological] science was supposed to serve” the empire.33 According to the Minister of the Colonies, Edouard Daladier, who agreed to fund it, the Institute would improve the “training of colonial administrators from the Colonial School,” which was created in 1889 and had never successfully provided highly skilled administrators for the empire.34 As Mauss wrote in 1925, when presenting the newly founded Institute, “the Institute serves the French Colonial Governments and Protectorates and provides them with information about (French and foreign) missions and studies of indigenous races, in addition to collecting documents, artifacts and thereby contributing to the study of social facts.”35 At the Institute in the late 1920s and early 1930s, Mauss gave a class titled, “Ethnological Lessons for the Use of Colonial Administrators, Missionaries and Explorers,”36 and in 1927 Mauss even taught a twenty-four-week class on ethnology at the Colonial School.37

The creation of the Institute of Ethnology not only gave Mauss a way to increase the visibility of his ethnographic approach in the French colonial field of power, but it was also supposed to facilitate the transmission of colonial capital from the aging generation of colonial administrators and reformers to the newcomers in the field of colonial administration. The management of the Institute gathered many eminent scientists, most of whom were steeped in the colonial project. Alongside Mauss, the Institute was codirected by Rivet, a doctor and anthropologist who specialized in Latin American fieldwork and served as director of the Museum of Ethnology, and Lucien Levy-Bruhl, a cousin of Alfred Dreyfus, who had met Durkheim at the Ecole Normale Supérieure (ENS). It also comprised colonial administrators, especially in the Council of the Institute, which included prestigious professors at the Collège de France such as Louis Finot, who directed the French School of the Far East, one of the most important institutions for the colonial administration of Indochina, and colonial governors, such as Maurice Delafosse, who also taught at the Colonial School.38

It was a major breakthrough for Mauss and the Institute of Ethnology that the latter managed to obtain an important say regarding the knowledge deemed legitimate by the authorities for the transmission of colonial capital in the French colonial field. Indeed, since the establishment of the Third Republic in the early 1880s, the Paris-based Colonial School had been the main center of training for colonial administrators. As William Cohen writes, in 1914 “the administrative section of the Colonial School was the first functioning program specifically established to train men [of the metropolis] for civil service positions,” who were required to gain at least one year of formal training from the Colonial School.39 Just before the Great War, the director of the Colonial School had greatly raised the prestige of his school by strengthening the academic content of its curriculum and by organizing preparatory classes in the “grands lycées,” which previously only trained students to the Grandes Écoles, like the ENS and the Polytechnique.40 Thus, entry into the Colonial School became a valued route for the smart young students who had failed the competitive exam for either of these alternatives. After the war the latter were most likely to be attracted by Mauss’s charismatic erudition, and that of his most brilliant students, such as Jacques Soustelle and Marcel Griaule, who taught classes in ethnography. Maussian ethnology had thus moved to the center of the orthodoxy in colonial sciences.

Before the Great War, students of the Colonial School were trained in a purely formal and universalist manner, with no attention paid to the local context into which these men would be sent. They learned accounting, the history of French colonization, and Roman law,41 as their professors in the School assumed that “there cannot be ten different ways to organize a family, to conceive of property or of a contract.”42 Furthermore, they had to obtain a bachelor of arts in law in parallel to their training at the Colonial School.43 Language requirements were particularly limited (Arabic was the dominant language taught in the School) and were sometimes oriented toward languages of little value in the colonial territories.44 Furthermore, most of the trainees were metropolitan citizens, as the administration of the School had followed the admonitions of the sociologist Gustave Le Bon, who had claimed that training colonial subjects in Paris (as the British had done in London) would only excite their passion for national independence and their desire for a modern lifestyle rather than being satisfied with their traditional lives.45 Thus, before the Great War, it was an understatement to say that the Colonial School had little use or regard for the kind of global legal pluralistic approach that ethnography could bring to its curriculum.

This is why the entry of Mauss’s students as teachers in the Colonial School represented a revolution in the realm of French administration and colonial practice. Mauss’s multipositionality, and the interlocking of advisory boards in the various training centers of colonial administrators, certainly helped him build the legitimacy of legal ethnology in the eyes of the Ministry of the Colonies and the Colonial School. Robert Delavignette, who took over the direction of the Colonial School after the departure of Georges Hardy, a former colonial officer in Morocco, still lamented the fact that “ethnographic reports were considered taboo [by most colonial administrators in the field] and buried away in the administrative files.”46 But, with the creation of his Institute and the entry of ethnology in colonial administration, Mauss had an instrument he could use to help him and his students enter into debates about France’s colonial ambitions.

For ethnology to be relevant to the administration of colonial subjects and to debates about global governance, however, ethnology had to change and become grounded in strong ethnographic field methods. Mauss’s prewar essays on sacrifice and the origins of contractual law, which he published with Henri Hubert in L’Année sociologique,47 or Mauss’s The Gift had reflected the poor advancement of ethnographic methods in France. In these essays, Mauss only based his arguments on secondary literature. With the Institute of Ethnology, he could now engage his students in a vast comparative program that was aimed at analyzing how legal, cultural, and material forms evolved as societies intermingled under the influence of French colonial expansion. This was the pluralist research program that he developed in The Nation and that provided the doctoral students of the newly founded Institute of Ethnology with a set of research questions they could use to conduct single-case ethnographies. His students would ask and provide answers to the following questions: Were colonial practices a positive force for the development of a common political and legal consciousness within the colonies? Did they foster the expression of concrete forms of solidarity between and among groups that shared different legal cultures? Did the encounter and exchange between customary law and French administrative law participate in the harmonious development of colonial subjects within the framework of French civilization?

3.2 Mauss’s The Nation and the Ethnographic Study of Legal Pluralism in the French Colonies

The Gift formulates an unequivocally optimistic view of the ability of gift exchanges to create solidarity between nations and form the basis of a quasi-contractual system of legal rules. In contrast, the unpublished work that Mauss spent most of his time writing in the 1920s—the manuscript of The Nation—was much more careful when assessing the relationship between material exchanges and the recognition of legal obligations across societies. What colonial administrators took as a matter of principled belief—that French colonialism was altruistic and beneficial to the colonies and that it helped develop the legal consciousness of colonial subjects—Mauss considered an empirical question, which could be answered differently depending upon the various contexts in which the French Empire had extended its tentacles.

To answer this question, Mauss first needed a scale, a ranking, an index, or some form of benchmark that would allow him to decide whether colonial societies had moved up or down the ladder of development—or “integration”—as a result of gift exchanges between the French metropolis and themselves. In The Nation, Mauss thus proposed a general comparative and historical framework that allowed him (and later his students) to rank societies according to a gradation of neighboring “degrees of integration.”48 This framework identified those systems of intersocietal exchanges that helped the exchanging partners move to a tighter degree of integration and legal consciousness (a positive outcome, for Mauss), and those that harmed such integration and led to anomy, that is, the lack of consciousness about the existence of rules (a negative outcome).

At the lowest level of integration (almost null), Mauss found what he called, after Durkheim, “poly-segmentary societies.”49 Some lacked a permanent organization and, like Melanesian or aboriginal Australian societies, only gathered as a whole during totemic ceremonies to celebrate rituals. Some presented a slightly higher level of integration, as they benefited from permanent but not centralized political structures that checked the centrifugal forces of clans and extended families, such as in the “tribal societies” of the North American or African continents, for example the Sioux, Iroquois, or Bantu.

At the highest level of integration, Mauss placed the “nation,” which characterized societies where intermediary bodies no longer buffered relations between individuals and the state, where only one body of law was recognized as legitimate, and where a strong sense of territorial boundaries limited the desire for imperial expansion. Not surprisingly, Mauss found that only two Western countries could claim the title of nations: France and the United States. In these two nations, “the two poles in the continuum of social beings, Individuals and Society (symbolized by the state) face one another,” and individuals only recognize the authority of the law of their own nation-state.50 Apart from France and the United States, Mauss asserted that even if “the surface of the globe [had] been vascularized”51 by an explosion of exchanges between formally equal nations that were all members of the League of Nations, most political organizations could not be called nations in the proper sense.52

To these two poles of social organization, Mauss added an intermediary stage—“empires”53—where the force of integration had deepened (compared to tribal societies) under the increased presence of a central political authority. The force of integration had not, however, arrived at the point of creating a centralized nation of individuals united by a common national consciousness and by a common source of law. Under the category of empires, Mauss listed “societies of Muslim law, Chinese law, Hindu law,”54 as well as Tsarist Russia, ancient Greece, Egypt, Mexico, Germany, and colonial societies.

Mauss’s typology of levels of integration could therefore be used to evaluate critically the effect of colonialism on colonial societies in terms of integration. Mauss judged whether the intersocietal exchanges between a metropolis and its colonies had positive or negative effects by observing whether the exchange moved the colony closer to the model of the nation or whether it led to the further fragmentation of societies and legal systems. Those systems of intersocietal exchanges that encouraged the formation of a national consciousness and the organization of the state as an instrument of progressive social reform were, for Mauss, those which had a positive influence on exchanging societies. On the other hand, those that thwarted such process of national unification—including in the economic and legal domains—were those that had a negative influence.

Mauss’s implicit assumption was that “intersocietal” exchanges, rather than the organization of labor within closed societies, are the main drivers of history, responsible for how societies with varying degrees of integration evolved in tandem or not. For instance, Mauss claimed that the potlatch represented the trading practice and the specific understanding of customary contractual obligations by which poly-segmentary tribal societies had moved up to the level of quasi-empires, as with the large Native American empires,55 which Mauss’s student Jacques Soustelle later studied in his doctoral thesis and in many widely read books.56

With these reflections, Mauss thus proposed a vision of colonialism that was completely in line with the interwar version of the French colonial ideology. Indeed, the latter distinguished colonial societies by their different levels of legal, cultural, and political integration. In turn, their level of integration left them more or less close to (national) autonomy and determined their right to be decolonized or not. Among these administrators who came to dominate the French colonial field, the influential Minister of the Colonies, Albert Sarraut, publicized views that were not too far from Mauss’s in two widely influential books: one published in 1923, and another in 1931, the year of the International Colonial Exhibition in Paris.

Sarraut and the colonial reformers such as de Coppet wanted to turn the French Empire into the leader of a new experiment in colonialism. Sarraut, who had spent the war as governor general of Indochina, held the position of Minister of the Colonies from 1920 to 1924 (and from 1932 to 1933) as well as Minister of Interior from 1926 to 1928 (and from 1936 to 1938), during which he was in charge of domestic affairs in Algeria.57 For Sarraut, the end of the Great War began a period of “reciprocal gifts” between the French metropolis and the colonies. If the reality of colonial relations still proved the contrary, the idea of a new colonial “contract” was widespread in the discourses of colonial high administrators as well as academics and colonial administrators. One can think of the writings of the successive directors of the Colonial School, Georges Hardy and Robert Delavignette, who worked with Mauss and the Museum of Ethnology team on the organization of the 1931 International Colonial Exhibition.58

Reading Mauss’s unpublished manuscript in parallel with essays by colonial administrators, one cannot but be impressed by the complementarity of views between scholars and politicians involved in the colonial field on the issue of whether French colonialism could be characterized in terms of gift exchange between the metropolis and its colonies and whether colonialism had been a net benefit to the social and political development of the colonies. Forever an optimist in his writings, Mauss was not far from agreeing with Sarraut that the French “honor derived from the fact that” France was the first colonial power to understand the “human value of retarded races and its sacred obligation to respect and develop such human value.”59 He also believed in the necessity of navigating between their legal codes and the French legal principles. Mauss thus opposed, as he saw it, the ideology of racist superiority and the mercantilist inspiration of the Colonial Pact, exemplified by the early British colonial enterprise, which doomed the “inferior races,”60 as Sarraut called them, to an everlasting specialization in raw material extraction and agricultural labor.

The French interwar experiment in colonialism would prove that the “inferior races” could slowly join France in the joint management of all human affairs, not just raw material extraction but also industrial manufacture, without losing their singularity and the uniqueness of their legal, political, and cultural traditions. For Mauss, there was reason to believe that a harmonious process of development had taken place under the experience of late French colonialism. He wrote in The Nation, “whatever the crimes of imperialist colonization, it pushed away Barbary, war, slavery, and misery in important parts of the globe.”61 He added, “it [is] still better for a Moroccan to be governed by Frenchmen than by warlords, for the Arab to be under the British rather than Ottoman tutelage.”62

But was it, really? It is an understatement to say that contemporary historians strongly disagree with Mauss’s assertion.63 But as Sarraut wrote in two chapters, titled “The Colonial Obligation of France” and “The French Colonial Doctrine,” based on lectures he gave in the mid-1920s before students of the Colonial School,64 the French people were uniquely positioned to help non-European societies reach what U.S. development theorists like Walt Rostow would later call a more “advanced stage of development.”65 As Sarraut asserted with typical French colonial pride (and complete blindness), “Frenchmen are altruistic; their genius reflects a taste for the universal; their humanity, their sense of right, fairness and beauty build upon the altruistic conceptions that they develop well beyond national confines to expand to humanity as a whole their dreams of justice, solidarity and fraternal goodness.”66

For all these colonial reformers, progress in the European administration of the colonies could be made if the metropolis adopted a “giving colonialism” truly inspired by the principles of French colonial legal pluralism.67 The gift, conceived in terms of solidarity as an implicit contract between two political societies engaged in reciprocal exchange of “prestations,” created obligations and duties for both while respecting the singularity of each legal and political system. Applied to the colonial doctrine, the recognition of contractual rights meant that certain acquired colonial rights,68 such as property rights or the right of first occupation, should be disregarded and that some form of harmony should be found between colonial pretensions and old customary rules. Colonial powers had instead the obligation to pursue a “higher utility,” as peoples everywhere had “a superior right which is the total right of the human species to live a better life on this planet, a life more filled with material and spiritual riches, which can be best achieved thanks to the solidary collaboration between races.”69 Similarly, when Mauss wrote The Nation, he was less naïve in his analysis of French colonial history, as he pointed to specific moments when the French had spread racist ideologies, from Napoleon’s time in Saint Domingue to the early twentieth-century practices of the French concessionary companies in the Congo.70 Yet, he remained an apologist for the French ability “to give” to its colonial subjects so as to create some form of positive solidarity that preserved the singularity of legal and cultural customs and the possibility of integration into a higher whole.

3.3 Mauss’s Students and the French Ethnological School of Global Legal Pluralism before the Second War

Mauss’s perspective on the French Republic’s experience with colonialism may be evidence of the association between ethnology and colonial apology—or an attempt to civilize colonialism to ensure its long-lasting presence—which has been condemned by postcolonial scholars like Talal Asad.71 Nevertheless, even though none of the students of the Institute of Ethnology contested the principle that France had a civilizing mission in the non-European world and that the exchanges between their societies and colonial societies were a priori useful to both the metropolis and the colonies, they did denounce the reality of colonial practices on the ground when the latter destroyed local solidarities and preexisting modes of thought.72 Mauss tried to teach his students of both ethnography and colonial administration so that each would have a deeper appreciation of the other’s comparative merits. He sought to influence the colonial administrators he advised, by grounding their colonial practice in a more humanistic understanding of the diversity of human experiences and therefore implement a solidarist colonial policy based on the rejection of the Colonial Pact, but this was possible only if his students reached high positions in the colonial administration.73

In many ways, the mandate that Mauss had received when obtaining funding from the French government for his diverse endeavors—the Institute, the Museum, and the Chair of Sociology he obtained in 1931 at the Collège de France—was fulfilled perfectly, as one can see from the careers of some his students in the colonial field. Bernard Maupoil74 was a good example of how Mauss taught colonial administrators, who either came from the Colonial School and discovered ethnology thanks to Mauss’s seminar, or who used their free time as colonial officers to conduct doctoral research under his supervision. Maupoil was posted in Dahomey in the mid-1930s, where he conducted an ethnographic study of geomancy.75 Maupoil advanced ethnological research at the same time as he used that research to claim better knowledge (and thus better administration) of the local populations, despite the hurdles placed by the administration on his ethnographic work.76 Maupoil also worked as a civil administrator in French West Africa under the orders of Governor General Marcel de Coppet, whom he lauded for the freedom the latter gave him to conduct fieldwork “to study the ‘Fa,’ the God of destiny in Southern Dahomey.”77 As a doctoral supervisor, Mauss was careful to advise his students to avoid voicing “negative views on colonization, and especially the capitalist form of colonialism,” which, as he cautioned Maupoil in a letter, could only harm the scientific integrity of their findings, as well as their careers in the colonial service and the Institute’s reputation.78

This prudence was all the more necessary for Maupoil in that, with the exception of de Coppet, other colonial administrators rejected the kind of militant work that Mauss’s students practiced while holding colonial posts and conducting ethnographic research to better understand their subjects. For instance, Maupoil, who had taken the presidency of four tribunals in Senegal by 1935, denounced in a letter to Mauss the collusion between the colonial administration and a happy few from both metropolitan and colonial society who appropriated large benefits from the exploitation of forced or cheap labor and their use of the legal system to harass those who did not comply with their diktats. He decried the impunity of the governor general in Senegal and his main associate, “a freed and self-enriched slave who exploited the peasants,”79 over the vast portion of land that his mafia controlled and whom the League of Human Rights left alone. He also denounced the “negrophiles”80 there who, Maupoil argued, did not want to admit that exploitation could be performed by local black businessmen as well as metropolitan companies. Maupoil thus urged Mauss to see his friends in the League of Human Rights to denounce these abuses, which stripped local populations of their rights.81

The work of Germaine Tillion, one of two students Mauss sent to Algeria in the 1930s and who later returned to Algeria in the 1950s, best illustrates the attention paid by Mauss’s students at the Institute to the plurality of systems of legal rules present in the colonial experience. The daughter of a judge and an amateur archaeologist, Tillion worked at the Museum of Ethnology (later the Musée de l’Homme) until her departure for Algeria in 1934.82 After graduating from Mauss’s Institute of Ethnology in 1932, she continued to attend Mauss’s seminar until 1934. Tillion could finally do ethnographic work after Mauss secured two grants to support fieldwork in Algeria: one for her and one for Thérèse Rivière, the sister of Georges-Henri Rivière, Paul Rivet’s assistant at the Museum of Ethnology.83 Although Tillion lost her dissertation manuscript when she came back to Paris and was deported to Buchenwald as a result of her participation in the early Resistance movement of the Musée de l’Homme, she continued to practice ethnology after the war, taught at the École pratique des hautes études from 1959 to 1970, and wrote on the societies of the Maghreb and the Mediterranean in general.

From 1934 to 1940, Tillion conducted various missions in the Aurès, among the Chaouia tribes who lived in a tiny mountainous region in Algeria. Mauss and Tillion had chosen Berber villages—or as Tillion called them, Berber “republics”84—precisely because they looked as removed as possible from French and capitalist civilization, which allowed her to conduct an experimental test of Mauss’s ideas about the value of commerce and intersocietal exchange on changes in integration levels. Even when scarce contacts existed between the two societies, she hypothesized, these remote colonial subjects in Algeria’s mountainous regions would entertain some exchanges with French civilization and law, and she would be able to test whether these exchanges moved these Berber republics closer to the national level of integration.

Mauss encouraged her to study this problem, as he was interested in having his students learn how practices of gift exchanges85 between the French administration and local tribes were affected by the differences between the levels of integration reached by each society, the colonial and the local. Additionally, he was interested in whether, in return, such contacts created a dynamic of integration across societies. Tillion found much evidence of the preservation of a Chaouia tribal public law (e.g., their unwritten system of “customary law,” whose “rules are not binding obligations, if it is the opinion of the majority that they should be ignored”) as well as of “private law” customs (e.g., their rules of marital exchanges).86 But she also found some form of accommodation and inclusion of the French system of rule.87 The Berbers had very limited interactions with the French administration and colonial settler populations, but they knew perfectly well how to use the French colonial presence as a last resort, for instance, when they had exhausted traditional means of justice and wanted to avoid a bloody settlement of claims.88

Tillion’s ethnographic research in Algeria empirically demonstrated how the dynamic of judicial and cultural pluralism that was created by the colonial encounter worked in a peaceful yet conflict-ridden way. She focused on how local communities practiced law, religion, and culture in a pluralist manner as they navigated between various systems of rules. The question of integration that Mauss encouraged his students to raise in the 1930s was unconcerned with whether the Algerian tribesmen and women could be made to participate in the political life of the metropolis through the establishment of a renewed constitutional machinery. In the 1930s, Tillion did not even think about the possibility of an alternative constitutional system in which all the Algerian and metropolitan citizens would equally participate in a common democratic polity.

3.4 The Algerian War and the New Role of Ethnologists in Algeria

Two striking differences distinguished the relationship that the interwar and postwar French anthropologists entertained with the political elites in the field of colonial power. First, Mauss and other interwar ethnological luminaries such as Paul Rivet did not doubt that colonialism would last until Europeans decided to end it—when colonial subjects would have reached sufficient levels of integration. Their purpose was not primarily geared toward saving the French Empire, but rather, toward saving the local traditions at risk of being destroyed and forgotten as all colonial subjects became further integrated into the French economy. In contrast, after the war, Soustelle and other Maussian anthropologists, like Germaine Tillion or Claude Lévi-Strauss, doubted that the French state could much longer tame the political will to independence expressed by colonial subjects. The end of the war in May 1945 had been marked by massacres of Algerian subjects carried out by Algerian citizens of European descent, whose criminal action had been covered up by the benevolent silence of the French administration. As a French general, who oversaw the repression against Muslims in May 1945, cynically said to the surviving Muslims in the mosque of Constantine: “I have just given you peace for ten years.”89 In a way, he was right. In 1954, the Algerian Front de Libération Nationale (FLN) launched the insurrection.

Second, and even more importantly, Mauss and other intellectuals such as Gide had discovered and denounced certain horrors of colonialism, including forced labor, mass killings, and natural depredation. They had done so in a colonial context where the exercise of French public law was notoriously nonexistent, both because the chartered companies established by the French government in the 1890s had privately organized public affairs, especially in the Congo, and because the administration in the colonies was incredibly weak and embodied by corrupt officials. In contrast, Mauss’s students in Algeria were confronted with the evils of colonialism in a context characterized by a dense presence of French public law as well as a thick network of intersocietal and economic exchanges between the metropolitan population and a large minority of European settlers grouped in city centers.90 Whereas it made no sense for Mauss in the mental universe of the 1900s and the 1920s to envision how the Congolese subjects, almost enslaved by the French chartered companies, could be made to participate politically in the life of the Republic, Maussian students were obsessed with finding ways in which Algerian Muslims could be made to participate more in the decisions of the Republic’s government, so as to avoid the FLN winning the hearts and minds of the majority of nonwhite residents in Algeria.

The purpose of Tillion’s post–World War II ethnographic missions in Algeria was therefore very different from those that she undertook after the beginning of the Algerian war in 1954.91 When she first came back to the Aurès in the 1950s, the local populations had rebelled against the French administration, leading to a massive envoy of military forces to the region. She was sent by the Ministry of Interior to study the root causes of the rebellion and to make sure that human rights were respected in Algeria by the police forces responsible for the repression of the FLN insurrection.92 The possibility of integration for Muslim Berber populations, and the form that such integration would take—in a rebellious pro-independence national movement or in the context of a greater France?—was thus no longer an academic question concerning legal pluralism in the colonial context but a pressing political and constitutional issue that affected the destiny of the metropolis itself. Upon returning to these villages whose families she intimately knew, Tillion was no longer an ethnographer collecting stories, dreams, tales, customs, and laws. She was now an agent chosen by the French government who could be used by the Berbers to publicize their views and negotiate rights for their men and women arrested by the police. She could betray them and give names to the French military forces. Indeed, she had been charged by a former colleague of hers, Soustelle, with the responsibility of designing and leading a large social program to integrate the poor Algerian teenagers and youngsters into the modern economic life of Algeria’s urban centers, a program that Tillion went on to lead for several years. Jacques Soustelle himself was one of Mauss’s doctoral students, whom Mauss ranked among the best he ever had: he became the world’s leading expert in Central American ethnology and in February 1955, was named governor general in Algeria.

The question of integration was now less concerned with whether intercultural exchanges could move the Algerian peasants further from their customary sense of solidarity and legal customs. Instead, it was more focused on discovering a national sense of belonging and resolving the eminently political question of whether these populations wanted to die for the end of the French presence in Algeria. Not surprisingly, at this point the question of integration in Tillion’s research changed. It had begun as an academic endeavor meant to describe how social solidarity among local tribes and between those tribes and the French administration operated. However, it became a political project, ultimately aimed at finding effective ways to retool Algerian peasants in training centers so as to give them the adequate economic and political skills to fit in with the imperatives of a modern economy. If newly constituted Algerian voters became prosperous, Tillion could perhaps convince them to remain attached to the French presence in Algeria.93

In the context of the Algerian war, Tillion and Soustelle, the two former students of Mauss at the Institute of Ethnology, were thus deeply engaged in a collective effort to position ethnography as a useful instrument of government that could be used to make the political integration of Muslims in a French Algeria possible as well as desirable for everybody concerned. Tillion’s approach to ethnography, and how she articulated the lessons of her scientific approach with governmental logics in the Algerian context, was not unique in that respect. Although many of Mauss’s students, like Bernard Maupoil, Charles LeCoeur, and Mauss’s assistants at the Musée de l’Homme, were killed during the war, those who survived, such as Soustelle and Tillion, shifted their ethnographic studies so that they could provide direct lessons to the authorities at the center of the colonial field in Algeria.

3.5 Pierre Bourdieu and the Demise of Global Legal Pluralism in French Ethnology

The ethnologists’ direct and intense political involvement with the Algerian colonial project necessarily embroiled French ethnologists in debates about the future of Algerian and French political societies after the Second World War. For instance, another ethnologist who had been inspired by Mauss (although not one of his doctoral students) and who organized big public conferences on the topic of Algeria in the 1950s, was Jacques Berque. The career of Jacques Berque shows the influence of Mauss on ethnologists and colonial administrators even beyond the Parisian alumni of the Institute of Ethnology. Indeed, Berque studied at the University of Algiers, where he was influenced by the Durkheimian legal anthropologist Louis Gernet, a member of Durkheim’s close circle of editors of L’Année sociologique who specialized in the anthropology of ancient Greece. Berque became a colonial comptroller of local tribunals in Morocco in 1934, where he published essays in legal ethnography that were inspired by Mauss’s essay on contractual relations, gift exchanges, legal pluralism, and customary legal systems.94 After the Second World War, Berque continued publishing on legal pluralism in Morocco along lines that were not dissimilar to those that Tillion followed in the 1930s. Eventually, the quality of his essays led him to accede to the Collège de France in 1956 to teach on the societies of the Maghreb. He, too, became very involved in debates about the future relation that France should form with Algeria.

For Berque, the postwar debate about Algerian independence opposed those who, like Soustelle and Tillion, defended “a French rule of law in Algeria, at the same time as they acknowledged an Algerian [total social] fact within this system,” and those who, like him, wished to “recognize an Algerian rule of law, and within that Algerian legal system, a French [total social] fact.”95 As this summary of the main ideological division on the Algerian question—and the sense in which the question of legal pluralism was raised—shows, Berque concluded that France should first recognize Algerian political independence and legal autonomy. Berque also thought France should negotiate with the FLN as a prerequisite for the creation of new relations between France and Algeria as two nations with interconnected destinies.96 For Berque, the end point of the colonial history was the creation of an international society of independent nations with each nation moving closer to the ideal-type that Mauss had defined in his writings on The Nation. Based on this premise, he agreed with the Algerian nationalists who started the insurrection in 1954 that France had to leave the Algerian territory and let the Algerians decide later how they wanted to associate their destiny with the French Republic. An acknowledgment of legal pluralism was seen as antithetical to these aims.

In contrast, in September 1959, Jacques Soustelle—by then Minister of Atomic Energy and the Sahara—wrote to French Prime Minister Michel Debré, “the Algerians exist, but there is no such thing as an Algerian people.”97 In so doing, this former graduate of the Paris-based Institute of Ethnology, who had defended a doctoral thesis on the peoples of Central America before taking high political responsibilities during and after the Second World War, rejected the principle of “self-determination” that the president of the French Republic in 1959, Charles de Gaulle, had advocated months earlier when he announced his decision to let Algerians decide their own fate. In fact, Soustelle expressed both a political statement on the legitimacy (or lack thereof) of Algerians’ claims to independence and an epistemological claim affirming the primacy of ethnographic knowledge over the manifestation of a political will through a referendum on the question of Algeria’s independence. For Soustelle, Charles de Gaulle’s idea of a formal consultation with Algerians themselves—both white and nonwhite Algerians—ignored the more important realities discovered by ethnographers and generations of French administrators in Algeria: Algeria was multiple and complex. Soustelle wrote to Debré that the French government “shall not accept the possibility that the Algerian people could determine, en bloc, the destiny of a unified entity conceived as a State” as Algeria lacked the “ethnic and cultural homogeneity that is a necessary condition for the validity of a vote in which the majority can legitimately impose its views on the minority.”98 And he added, the “future consultation of Algerians shall thus be conceived in such a way that it leaves to ‘the peoples’ who live in Algeria, rather than to an alleged ‘Algerian people,’ the possibility to express themselves.”99 Deciding otherwise, would, for the Maussian ethnologist turned minister, be equivalent to accepting the “oppression” of the dominant ethnic group over the less populous ethnic groups.100 Soustelle thus grounded his firm rejection of de Gaulle’s pro-self-determination policy in his empirical understanding of Algerian ethnographic diversity and the problems this diversity raised for the idea of a unified democratic voice.

Within the field of ethnology, because the generation of Soustelle and Tillion was increasingly associated with the defense of the French presence in North Africa, the schism between those earlier ethnologists and the new generation grew wider, and this schism was reflected in a rejection of the idea of legal pluralism itself. Indeed, it was not only Berque who wrote against the pluralistic approach of the earlier generation but a doctoral student whose pre-independence writings reshaped the political and anthropological discourse on Algeria: Pierre Bourdieu. A freshly graduated philosophy student from the ENS, Bourdieu began thinking about the Algerian issue during his military service when he worked in the information service of the minister-resident in Algeria, Robert Lacoste, who had replaced Soustelle in 1956.101 Bourdieu’s job during his military service gave him a particularly useful vantage point from which to assess the reality of Algerian society, as well as the duplicity of colonial propaganda. Then, from 1957 to 1960, he obtained a lecturing position at the University of Algiers, in an academic context still heavily marked by colonial ethnographic science that insisted on the “fragmented” ethnic space of Algeria rather than on a unified Algerian “national” society.102 As such, Bourdieu had a foot in both worlds: the academic one, where he defended unorthodox positions, and the colonial field, where he wrote essays that could be useful to the French administration.

Like Berque, Bourdieu argued in his first essay on Algeria that, in contrast to what Tillion and Soustelle claimed, a certain unity did exist across Algeria.103 Although some of his books had sections devoted to different ethnicities,104 Bourdieu nevertheless assumed that there was such a thing as an Algerian “rule of law” or customary law, and that the latter was different from the French “fact,” which existed alongside (and corrupted, from Bourdieu’s point of view) the free operation of Algeria’s rule of law. For Bourdieu and Sayad, his coauthor, the first step for ethnographers was thus to get to know who the Algerians “really” were outside of the French influence and what united them rather than to assume that they could never coalesce as “a nation.”

In his endeavor, Bourdieu found in Mauss’s anthropological model of the gift a particularly useful heuristic to analyze the legal consciousness of the Algerian Muslims. To Bourdieu, conformity to this system of customary law known as the gift characterized how the Algerians understood economic exchanges as well as questions of sovereignty and morality, which put them at odds with the Europeans, who clearly departed from (and subverted) this logic of the gift, using it as a rhetorical tool in order to advance their narrow and egoistic goals. Thus, the Maussian inspiration in Bourdieu’s work was direct and clear as Bourdieu found a common customary basis in Algerians’ recognition of the “logic of the gift” (and its three obligations). For most tribes, this represented a form of customary law, an observation Bourdieu shared with Tillion and Soustelle. But compared to Mauss’s former doctoral students, Bourdieu questioned whether that customary law could be abstracted so that it would apply to broader market transactions and to interrelations between sovereign entities rather than individuals. Thus, whereas Tillion and Soustelle asserted that the logic of the gift applied (or should apply) to the relations between European and non-European communities in Algeria, Bourdieu vehemently denied that this was the case. For him, French law in Algeria had always been deployed for the purpose of eliminating the logic of the gift, and hence, existent customary law. There was no harmonious dialogue between two systems of law (a precontractual and a contractual system of law), as postulated by the older Maussian students who assumed that legal pluralism had worked well to ease tensions between communities in colonial Algeria.

Rather than being conceived as an experiment in global (or rather intersocietal) legal pluralism, French colonialism, according to Bourdieu, had been an experiment in legal domination. For instance, as Bourdieu and Sayad underlined, colonial legislation, from the Senatus-Consulte of 1863 to the Warnier law of 1873,105 formalized and redistributed property rights in Algeria so as to facilitate French colonists’ access to private property there.106 For them, the law of the Senatus-Consulte was a powerful instrument of economic warfare against the political economy of gift exchanges because it created a system of formal individual property rights over land in a region where most land had been managed under informal property rights exercised collectively by tribes according to a logic of honor and gift. The destruction of the common ways of understanding property rights and the legal relation existing between tribes and land continued until it reached an apex with the military rule known as “Regroupement,”107 which lasted from 1954 to 1959 and led to the massive internal displacement of millions of Algerians.

For Bourdieu and Sayad, these legal measures were emblematic of the colonial enterprise, which repeatedly aimed to break down collective solidarities between fellows of the same tribe and between a tribe and a territory, relationships that were organized juridically and politically through farming, cultivating, and exchanging the products of the land.108 As a result of such colonial measures, backed by military force, Bourdieu and Sayad observed the breakdown of the old customary rule of law:

[O]ld contracts of association are replaced with contracts of employment … and the old community traditions—loans of service, collective labors, tacit conventions, in-kind exchanges—fall into desuetude and when they do not, they are seen as illegitimate constraints by individuals who have learnt to see in money the universal medium of all human exchanges and in the form of a salary the universal compensation for labor.109

Bourdieu and Sayad argued that the logics of honor and gift exchange had ruled most aspects of life in Algeria before French colonization, and that the colonial encounter between Algerian tribesmen and the French Republic could not be characterized as a “gift exchange” except if by the latter, one meant a deceitful exchange during which one party lost everything. To Bourdieu, apologists for French Algeria, such as Tillion and Soustelle, thus went to new heights of cruelty by capturing the language and concepts of that customary law and attaching new meaning to each term. Indeed, when French administrators such as Soustelle used the language of the gift—with its emphasis on “honor,” “gift,” and “generosity”—to frame their pro-integration projects and to give a name to the logic of intersocietal exchanges, they only duped the French and Algerian publics. As Bourdieu and Sayad wrote, “politicians, administrators and military men cannot conceive of anything more generous than to grant Algerians the right to become what they should be [according to French standards], e.g. the right to be like the Europeans, which, in fact, denies them the right to be who they really are.”110 From Bourdieu’s perspective, such use of ethnology for propaganda purposes was absolutely illegitimate.

The act of mimicking—by using the language of the indigenous to frame a proposal whose goal was the exact opposite of the preservation of the customary rule of law—produced particularly tragic results, associated with what Bourdieu later called the lifting of the “illusio.”111 Indeed, paradoxically, the Algerian peasants who had long held strong moral notions of rectitude within their customary rule of law were those who became the most cynical about the European and Algerian discourses on the gift, honor, and the dignity found in experiencing difference in the colonial context. As Bourdieu and Sayad wrote, those peasants who still believed in notions of “good faith,” “honor,” and “tacit obligations” were now seen as “fools” and “idiots” by the younger generations, who no longer saw in these words the logic of honor of the customary law of their ancestors, but only a ploy used by the colonial administration to exert its rule over pauperized populations.112

By using Maussian concepts of gift exchange to analyze a specific, local reality (e.g., the working of a precapitalist customary rule of law), Bourdieu could claim to be more Maussian than Tillion and Soustelle. At the same time, as he vehemently denied that some form of legal pluralism had been practiced during the colonial age, or that, if practiced, it had any positive value for colonial subjects, Bourdieu’s writings delegitimized the use of a legal pluralist approach to analyze the colonial intersocietal exchange. In doing so, Bourdieu managed to reclaim ethnology on the side of the realist political scientists who, like Raymond Aron, had condemned France’s sustained involvement in Algeria while still keeping his distance from the FLN. In maintaining this more moderate stance, Bourdieu’s work stands in contrast to Aron’s former classmate at the ENS, Jean-Paul Sartre, who wrote an apology for terrorism in Algeria in his preface to Frantz Fanon’s Wrenched of the Earth.113 Mauss’s analytical model gave Bourdieu a viewpoint from which to criticize not only the rhetoric of Soustelle and Tillion but also the abstractions of revolutionary intellectuals such as Sartre and Fanon, who wished to change reality by applying great plans that assumed a liberty and freedom among individuals that, according to Bourdieu, did not exist as such.114

3.6 Conclusion

The rise of legal pluralism as a political discourse for global or at least intersocietal governance, grounded in the new disciplines of anthropology and ethnology, was short-lived, at least in the French field of power. The institutionalization of ethnology under Mauss’s tutelage opened this new era; Pierre Bourdieu’s writings on gift exchanges in Algeria participated in closing the parenthesis. Between Mauss and Bourdieu, one generation of ethnologists and colonial administrators had lauded the French legal pluralism that, in their biased view, protected the French colonial subjects while helping the metropolis and the colonies move closer to one another. But after Algerian independence was granted in 1962, the reconfiguration of the colonial field of power, which was disrupted overnight, largely relegated Mauss’s influence on international economic exchange to the dustbin of history.115

This chapter paid attention to both continuities and displacements in the colonial and metropolitan fields of power before and after the Second World War. In particular, focusing on the colonial context is key not only to understand the logics dominating the trajectories of French ethnologists like Marcel Mauss, his collaborators within the French academic field, and the broader field of power but also to reconstruct the evolution of the reception of their published work. This work touched upon main themes of legal anthropology and formulated normative propositions concerning the exchange of laws, customs, and other cultural artifacts, the origins and development of a sense of solidarity between European and non-European nations, and the felicitous operations of global legal pluralism (or at least, legal pluralism as practiced within the confines of a vast empire).

By situating the development of anthropology and ethnology in relation to both the French colonial field of power and the metropolitan field of power, this chapter showed that ethnologists, who specialized in knowing the cultural and legal mores of the colonial subjects whose lives their state or concessionary company administered, held a specific advantage in the accumulation of colonial capital compared to other professionals, such as jurists, economists, and the bureaucrats and policymakers involved in colonial affairs. Rejecting the state-centered view of fields is key to understanding some critical discontinuities in the academic and political fields. In particular, it is crucial to understand why the high levels of social capital accumulated during the colonial period became irrelevant after decolonization, which, in the French case, occurred when Algeria obtained its independence in 1962 and left certain ethnologists like Jacques Soustelle at the periphery of the academic and administrative field.

Still, the demise of Mauss and Soustelle’s model of gift exchanges in international (or rather, intersocietal) relations did not mean that Mauss’s 1925 essay disappeared from the range of classical studies in anthropology. In 1975, the president of the French Republic, Valéry Giscard d’Estaing, asked Soustelle, by then deputy of Lyon at the National Assembly, to write a report on the future of French research in anthropology and archaeology. As Soustelle acknowledged at the beginning of his report, Mauss continued to determine the intellectual horizon under which French anthropologists constituted their scientific agenda. He wrote, “Mauss’s essay The Gift left a profound mark on [his] generation of researchers in anthropology,” even if the generations that came after Mauss often departed from the comparative and “total anthropology that Mauss attempted to create,”116 conducting, in its stead, original fieldwork in specific communities, such as “Paul Rivet in Andean America, Maurice Leenhardt in New Caledonia, Marcel Griaule in Ethiopia and Sudan, Alfred Métraux in Chaco, Claude Lévi-Strauss in Brazil.” He could have, but did not, mention Pierre Bourdieu in Kabylia.

Soustelle then asked: what was left for ethnologists to study in the 1970s? If they could no longer study the intersocietal exchanges that made the life of a civilization, and how legal plurality was practiced at the global level, they could at least study those cultural practices that were observable within ethnic groups at the local level. Even Soustelle came to legitimate the association between the study of legal systems and their interactions, and the local level of action, which Bourdieu had imposed. As Soustelle wrote in his report, future ethnologists should focus on the contemporary evolutions of ethnic groups in the French metropolis. Indeed, in the “new context of cooperation with newly independent states, [which has accelerated migrations in both directions] French ethnographers should devote more resources to studying their own populations” in their ethnic diversity. This was already being done through a “rich body of ethnographic research establishing that the peasant of the Dordogne and the city dweller of Montpellier constitute just as legitimate an object of ethnographic study as the African or the Indian.”117 In particular, Soustelle wrote, echoing the conservative (and unproven) ideas of Giscard d’Estaing’s government, new generations of ethnologists should observe local processes, be attentive to the local exchanges, and conduct ethnographies of “populations of allogenic workers” from Algeria “whose high density in metropolitan city centers represented a threat to integration,” now conceived in the contemporary sense of “assimilation.”118 But then, as these interactions took place in the French metropolis, where Muslim law had never been recognized as a legal system parallel to the French civil code, these exchanges were treated as merely cultural and no longer legal. The study of legal pluralism—and certainly any kind of global legal pluralism—had, by then, disappeared from the French ethnological discourse that claimed Mauss as a founding father of the discipline.
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chapter 4

An Anthropological Perspective on Legal Pluralism


Sally Engle Merry




The anthropological concept of legal pluralism emphasizes the multiplicity of law and the fuzzy boundaries between law and social life. It focuses on where to find it and how it works. As such, it provides an invaluable guide to thinking about law in its multiple instantiations and intersections and to paying attention to alternative understandings and practices of law, particularly among the less powerful members of a society. The analysis of practice, process, and power are fundamental to the anthropological concept of legal pluralism. This means looking at the practices within each legal or quasi-legal regime, the processes by which they interact with and influence each other, and the relative power exercised by each regime.

A key challenge in the analysis of legal pluralism has always been determining what constitutes a legal regime and how to theorize ordering mechanisms based on communities, religious groups, communities of practice, and other nonstate sites. Should these be described as another legal regime or as a normative system outside the law? The issue recurs at the global level, with debates about whether international organizations such as UN bodies, the World Trade Organization, international criminal networks, transnational professional associations, and similar nonstate entities should be considered legal regimes. Rather than asking if these various organizations fit into an essentialized definition of law, legal pluralists typically ask whether including such bodies within the category of law helps or hinders understanding the nature of legality and legal action. Since the focus of legal pluralist analysis is on connections, exchanges, conflicts, and assertions of power among legal regimes, the general tendency is to adopt an expansive conception of law.

4.1 Four Critical Insights of Legal Pluralism

Legal pluralism offers four critical insights about law:




1. It shows that law is all over in everyday life, not just in formal legal institutions. Law defines identities such as citizen or alien, allocates who can use which spaces, provides belonging through mechanisms such as birth registration, offers security of ownership to land and houses, and serves as an authoritative source for creating knowledge and history. Law acts through multiple tribunals inside and outside state law. Legal decisions are made in these tribunals even when they are not part of formal state law. Some of these decisions are made in international courts, standard-setting global organizations, or multilateral treaty regimes such as the human rights system. Such varied legal sites on the margins of state law are often the place where decisions such as whether a political leader has carried out a genocide or a minority religious woman deserves a divorce are made.



2. These myriad instantiations of law are fragmented, inconsistent, and contradictory. They are a bricolage built up from practice, history, and the legacy of efforts to solve earlier problems. They may be chaotic and incoherent, often developing from local practices and cultural understandings. They may be more attuned to local situations than state or international law. They can also be more oppressive to vulnerable populations, such as women or racial minorities, than state law.



3. These systems are constantly interacting with each other, redefining each other. Law is, in practice, shaped through the interactions among multiple legal orders, a phenomenon that has been labeled “interlegality.”1 These interactions reveal the relative power balance among legal spheres. Power is exercised when one system or order trumps the decision of others. Individuals may be able to choose among these multiple orders, either in sequence or simultaneously, in a creative way.



4. There is no sharp line between law and nonlaw regulatory processes. In practice, formal state law and informal nonstate law are not distinct systems but influence each other. Informal rules and social identities influence court proceedings and settlements while the possibility of legal action, even if it does not happen, has an effect on disputes and actions outside the courts.






While the concept of legal pluralism has been developed within social science for several decades, primarily by anthropologists but also by legal realists and legal scholars studying the imposition of law in colonial situations, it has recently been adapted to understand the emerging global legal order. The concept of global legal pluralism takes the insights of legal pluralism and uses this framework to describe the rapidly developing and changing mechanisms for ordering activities outside the sphere of state law. Eve Darian-Smith provides an excellent analysis of the importance of the concept of legal pluralism for understanding global law.2

It is clear that the global space has multiple overlapping, contradictory, and inconsistent legal orders, some of which have coalesced into what has been called transnational legal orders.3 But there are many spheres where such orderliness has not emerged and where, as Peer Zumbansen notes, there is some anxiety that law is irrelevant.4 He suggests that one of the reasons for the turn to a legal pluralist framework for understanding transnational law is that this system of law is clearly not operating on a nation-state model. In fact, there are concerns that law has limited relevance in this sphere where private transactions and arrangements tend to prevail. However, he argues that looking at the plurality of legal systems and normative orders provides a better way to understand this terrain than simply seeing it as a case of law’s absence. Indeed, despite the relative absence of law at the international level, Zumbansen argues that national spaces provide a site for grounding much of the legal basis for global governance.5

Paul Schiff Berman has been a major contributor to theorizing the value of legal pluralism as a model for global law. He argues that global law is a multilayered and overlapping set of legal and quasi-legal regimes rooted in states, transnational organizations, surpranational organizations, and local communities.6 These legal and quasi-legal regimes are not always consistent or connected, leading to confusion and contradiction in some cases. However, not only does he argue for the existence of global legal pluralism, he also claims that it is in some ways a good thing. “Indeed, developing procedural mechanisms, institutions, and practices along pluralist lines may sometimes be a useful strategy for managing, without eliminating, hybridity.”7 He concludes, “In sum, pluralism offers not only a more comprehensive descriptive account of the world we live in, but also suggests a potentially useful alternative approach to the design of procedural mechanisms, institutions, and practices.”8 Berman sees in global legal pluralism opportunity as well as chaos, emphasizing its jurisgenerative capacity.9 In contrast, other international law scholars worry about its fragmentation and inconsistency.10 Some scholars charge Berman with promoting a liberal agenda in his normative approach to global legal pluralism,11 with which he does not completely disagree, though he argues that legal pluralism has a distinctively different approach from legal liberalism.12 There are also critiques of adopting the concept of legal pluralism as a social fact to the analysis of the global legal situation, which as Twining argues, is a very different phenomenon.13 However, this chapter focuses on the anthropological basis for the concept rather than its normative value.

From an anthropological perspective, the question is not whether legal pluralism is a good thing or a bad thing, but what kind of a thing is it? How does it operate? What are the constituent elements? What are the power relations among them and which mechanisms and regimes have the ability to trump other ones? How do they differ in ideology, rules, norms, and outcomes? In many cases, these plural systems coexist in the same social spaces so that an individual or group can choose among them, or even choose to use all of them one after the other. How do people choose among them? How does the ability to choose affect outcomes and the way law affects social life? Which ones prevail over the others and to what extent does the anticipation of confronting a more powerful system shape the actions of the weaker one? The chapter offers four brief case studies that address these issues and show how legal pluralism operates in practice.

4.2 The Concept of Legal Pluralism

The concept of legal pluralism, as used within anthropological scholarship, describes the multiple forms that law takes within particular communities, regions, or nations. Legally plural situations have different but coexisting conceptions of permissible actions, valid transactions, and ideas and procedures for dealing with conflict in the same social field.14 They are typically organized around differing conceptions of justice. A critical concern of work in legal pluralism is the nature of the interactions among legal spheres.

Legal pluralism is a very old phenomenon, characteristic of societies without states, early modern societies,15 empires,16 and the contemporary world in which systems of private ordering persist within territorial nation-states.17 The most obvious forms of legal pluralism are the product of colonialism.18 During colonialism, the colonial power typically added a new layer of law and justice conceptions over existing ones. On occasion, colonial law recognized earlier systems of law, such as the British colonial incorporation of Hindu, Muslim, and Christian personal law into the administration of the Indian empire. The systems often have incompatible standards and procedures, and it is not unusual for individuals to engage in forum shopping among them.19

While some of the first work on legal pluralism imagined that relatively separate legal systems coexist, as they did in the dual legal systems common to British colonialism, Sally Falk Moore’s description of a “semi-autonomous social field” shows that regulatory subgroups exist in industrial societies as well and offers a valuable model of the way a legal system can be both separate from and integrated into other legal systems such as state law.20 Rather than seeing plural legal systems as circumscribed and bounded, they are semi-autonomous, operating within other social fields but not entirely governed by them. Building on this conceptualization, legal pluralism research explores both the nature of each legal system and its intersections with others. There are global, regional, national, and local legal systems, such as international law, European Union law, national law, and local regulations, layered on top of informal modes of ordering in families, communities, and workplaces. Forms of normative ordering exist outside state law in all societies, sometimes based in institutions such as universities or corporations as private law21 and sometimes governing social life in more informal ways.

Many of the roots of contemporary pluralities of global law are embedded in the colonial era. Although there were significant transplants and transnational adoptions of law in the period before 1500, the imperial era from the sixteenth to the twentieth centuries represented an unprecedented expansion of legal systems, primarily from the colonial powers in Europe and North America to Latin America, Asia, and Africa. At the same time, the nature of law itself in metropoles was transformed, incorporating concepts of religion, race, and difference into its basic fabric and developing new technologies of governance and rule.22 The legacy of this historical process is a complex legal pluralism, in which overlapping, porous, and contradictory legal systems coexist with one another. The colonial process created a layered system of legalities of unequal powers and distinct jurisdictions.

Legal borrowing has continued apace in the postcolonial era, as newly emerging democracies such as those in Eastern Europe have borrowed legal codes from elsewhere. There has been extensive adoption of constitutions, commercial codes, and discrete legal systems from one country to another. Finally, there has been an expansion in international law, originally focused largely on the regulation of commerce and relations between states, but increasingly, in the postcolonial era, seeking to regulate the legal relations between citizens and their states, economic relationships, the cultural integrity of indigenous peoples, and the status of vulnerable populations such as racial minorities, women, and children. As the human rights system has expanded in the postwar period, it has reached into new domains of social life. Thus, the contemporary world holds a rich diversity of coexisting, overlapping, contradictory, and complementary systems of law at the local, national, and international level, a system produced to a significant extent by processes of colonialism and postcolonialism.

The result is a layered legal pluralism. The geological metaphor suggests simple contiguity and chronological order, but in practice each system affects the operation of the other. Change comes through appeals from one system to another or through multiple and overlapping jurisdictions leading to forum shopping and inconsistency. As the systems interact with one another, they redefine each other’s concepts and practices, although not equally since legal spheres typically differ in power and influence. Over time, these interactions change the constituent legal systems. Imposed or introduced systems are also transformed by these interactions as parts of them are mobilized and others resisted. Moreover, introduced systems are rarely adopted in whole cloth but are appropriated piecemeal or in an altered condition. The important question for understanding legal pluralism is the relationship among the constituent layers. The current process of globalization and associated efforts to expand rule of law systems has fostered the formation of a new layer of law. This includes global regulation of trade, commerce, and labor rights as well as legal regimes to protect human rights.

Understanding law in contemporary postcolonial societies requires an archaeology of law: a historical unpacking of this complexity. Postcolonial states now confront hybrid systems of law, sometimes remnants of dual legal systems designed to provide separate justice to European and “native” peoples. Such systems were thought of as European law and customary law, but customary law systems were typically produced through interactions between European law and local law. These interactions occurred under conditions of unequal power relations and expanding capitalism. Noncolonized peoples sometimes appropriated extensive aspects of European law in order to construct a “civilized” society that could take a place in the European order of sovereign nations instead of in the ranks of the colonies, a strategy pursued by Thailand as well as Hawaii.23

Even in noncolonized states, law is deeply pluralized. Noncolonized states often incorporate indigenous peoples or immigrant communities with separate legal systems. Legacies of internal colonialism leave subordinated populations such as indigenous peoples struggling to retain distinctive sovereignties and legal orders. Privatization has increased reliance on nonstate forms of governance ranging from internal judicial procedures within organizations to private policing and surveillance systems.24 The spread of alternative dispute resolution mechanisms to many aspects of legal regulation has diversified the procedures of law along with its outcomes and forms of regulation. All these nonstate forms of law interact with state law, shaping the nature of state law itself.

An increasingly powerful transnational law system provides the legal regulation for transnational business while a burgeoning human rights system located in transnational organizations such as the United Nations and the International Criminal Court augments and at some points displaces nation-state systems of rights and protections for citizens. Legal transfers and transplants are rapidly Americanizing the law in many parts of the world, particularly in the area of commercial law. The modern development agenda promotes reforms of courts and the expansion of the rule of law in Latin America, Africa, and Asia, for example.25 At the same time, ethno-national movements and indigenous peoples in various parts of the world are clamoring for political sovereignty and autonomous legal orders, sometimes relying on human rights law. Postcolonial states often strive to quash these demands, seeking legal unification as the basis for nation-building. Movements of illegal immigrants and refugees create pockets of alternative legalities among groups denied full citizenship in the states they inhabit. Thus, shifting forms of legal regulation and changing relations between legal orders are producing new forms of legal pluralism.

The plurality of legal spheres only increased with the globalization of labor and capital and the concomitant expansion of international forms of regulation and governance in the late twentieth and early twenty-first century.26 The burgeoning transborder movements of people, capital, ideas, and products spawned a proliferation of systems of regulation. Global legal regimes such as human rights, women’s rights, and indigenous rights have emerged, along with mechanisms to regulate the circulation of intellectual property, trafficked persons, and illegal migrants. Globalization has produced new regional and global legal orders and fostered new kinds of interactions between these and local and national legal orders.

The emergence of transnational legal regulations has redefined sovereignty and, some argue, fostered the fracturing of the nation-state. It creates legal space to demand autonomous local legalities and self-determination. Native self-determination—the assertion of a separate legal system and identity—is often framed in terms of international law.27 Yet, these claims confront the struggles of postcolonial states to unify their legal systems and crush localisms. Thus, this new pluralism represents a shift from the centrality of the state as the source of legal ordering to a more layered and contested social field. The creation of the modern state involved efforts to capture and control disputing processes, to extinguish local forms, and to develop uniformity, but there was always a tension—some resistance to this capture in the form of legalities that are not within state control. The rise of new internationally based forms of legal pluralism shifts the balance between state and local law.

Indeed, legal pluralism can be seen as the key concept in a postmodern view of law.28 In making this argument, Santos adopts the metaphor of the map to suggest that law is a system of signs which, like maps, represents and distorts reality through the mechanisms of scale, projection, and symbolization. Different legal orders, like maps, have different scales, different forms of projection and centering, and different systems of symbolization.

A theory of unequal but mutually constitutive legal orders leads to new questions. How do these systems interact and reshape one another? To what extent is the dominant system able to control the subordinate? How do subordinate systems subvert or evade the dominant system? Are there ways in which the disputing strategies of subordinate users reshape the dominant system? To what extent do contests among plural legal systems explain historical change? Although legal pluralism is a very old phenomenon, it has taken on new complexities in the era of intensive globalization.

4.3 Legal Pluralism in Practice

In order to see how legal pluralism works in practice, I present four brief case studies of legally plural situations. Together, these provide examples of the four points about legal pluralism described previously. All come from my own ethnographic research in a variety of sites that are national, colonial, and transnational.

4.3.1 Community Mediation

During the 1980s, I studied a community mediation program that claimed to be an alternative to courts.29 Much of the 1980s alternative dispute resolution movement was framed as a necessary corrective for an overly litigious society and took a strong antilaw perspective. It promised to diminish the alienating and costly use of law for interpersonal and property problems by replacing it with informal, community-based mediation. Local leaders rather than lawyers staffed these programs. Yet, the community mediation program I studied was attached to a court and handled cases people had taken to court. It gradually took on the trappings of formal law. For example, the program’s office was in the courthouse and cases were referred by the court, while the mediation sessions took place in local schools and churches. At the end of each session, the participants were encouraged to sign an agreement. The document had a court logo at the top. Mediators told them the agreement would be placed “on file” with the court. What that meant was never explained, however. When I interviewed litigants afterward, many thought that the mediation session was part of the court process and that the agreement they signed would be enforced by the court. But it had no legal standing. This is an example of the blurring of boundaries between state and nonstate law created by the existence of plural legalities. The informal mechanism adopted the trappings and forms of state law, even when it lacked its formal authority. This example shows the blurry nature of the boundary between state law and informal law in practice.

4.3.2 Colonial Law

Colonialism and law was a major subject of anthropological research in the first part of the twentieth century, particularly in British Africa. Anthropologists examined tribal courts, moots, village mediation, vengeance, and feuds as well as modes of peacemaking in small-scale communities. They studied processes of managing conflict and maintaining order from feuds to witchcraft to chief’s courts. The goal was to understand the nature of local legal practices. But as anthropologists expanded their framework from the village to the larger social field during the twentieth century, they realized that the phenomenon they were examining, sometimes called customary law, was in fact a product of colonialism. Researchers gradually came to see customary law as a creature of colonial governance. It was also clear that it was part of a system of legal pluralism. British colonialism in particular emphasized the creation of a dual legal system, accepting “customary law” as long as it was not defined as repugnant to good conscience. Officials identified “customary law” through asking local experts to determine what the law was, thus reframing flexible and situationally defined oral codes into fixed and written rules. This move to establish a customary law went hand in hand with creating dual legal systems for colonists and the colonized. This has been described as the imposition of law, but it is clear that it was not a simple imposition of one legal system over another, but the creation of a complex, layered duality with mutually constitutive practices.

This duality enshrined racial and cultural difference and inequality, yet it also had the effect of preserving some features of local legal systems. The imposition of American law on the Hawaiian kingdom during the nineteenth century followed a surprisingly different process.30 The U.S. missionaries and legal advisers sought instead to establish a unitary legal system. The American legal advisers to the Hawaiian king and government, largely New Englanders dedicated to abolishing slavery, did not want to create one legal system for Hawaiians and one for whites. As a result, they created a unitary legal system, at first based on Hawaiian law and practices and written in Hawaiian but gradually transformed into an American one written in English and translated into Hawaiian. To achieve this transformation, it was necessary to create new words and procedures. For example, the missionary-influenced Americans struggled to change Hawaiian sexuality and marriage, which was based on the idea of a set of brothers and sisters raising children together with relatively open practices of sexuality and marriage into the model of the sexually exclusive monogamous family idealized in New England. To make this change happen, the missionaries invented a term for fornication and adultery—moe kolohe—which literally means “mischievously sleeping.”31 They encouraged Hawaiians to catch their neighbors engaging in illegal sex by peering through the thatched walls of houses. The emerging system of courts, based on American models, then prosecuted the offense. Thus, instead of creating a dual legal system that allowed local norms and practices to persist, the American colonization of Hawaii sought to create a unitary legal system based on American principles. A dual legal system would have been less disruptive to local social practices. Of course, pockets of resistance and continuing adherence to Hawaiian law and custom continued to exist alongside the newly established state law.

4.3.3 Human Rights

Human rights represent another example of legal pluralism. Since the 1940s, a system of treaties that states agree to support has been developed and supported by international organizations such as the UN Human Rights Council (HRC) and other UN bodies. It is a new global system of law. The human rights system is layered above state law and seeks to regulate it, with the assent of those nation-states that decide to ratify human rights treaties. Although human rights are dependent on states to enforce them, local social movements often make an end run around recalcitrant states and appeal to the international sphere of human rights law directly. As a system of law, it is inconsistent and unevenly enforced, yet it is also ideologically powerful. Human rights groups document and report violations, affecting the ability of the public to see injustices that are otherwise invisible. It provides an important ideology for social movements. Committees that monitor compliance with human rights treaties hold hearings to assess whether countries have made efforts to improve their human rights conditions, while the HRC discusses the human rights performance of all the UN member nations on a rotating basis. Thus, this is a global legal system that works through global, national, and local intersections.

To understand how human rights law works in practice to regulate local social life, I studied the creation of gender violence as a human rights violation in several Asian Pacific countries.32 The idea that women had the right to be free of violence emerged as an important human right in the early 1990s. At the same time, debates over the universalism of human rights mushroomed. Whether human rights constituted a universal set of standards was always a fundamental issue, but it became particularly intense in the 1990s. With the end of the Cold War, pressure on some states to comply with human rights norms ratcheted up, generating new resistance to the regime, particularly by some Asian states, often in the name of protecting cultural difference.

In the early 2000s, I studied how the new idea of women’s right to be free from violence and its legal transformation into the status of crime was adopted or rejected by states and local communities. Were the relativists right that this universal system was irrelevant in many cultural contexts? Or was it universally applicable? In research in Fiji, China, India, and Hong Kong, I found widespread practices of appropriating women’s human rights ideas through translating them into terms that made sense in local contexts. There was little explicit reference to UN declarations, to the Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW), or to the statements of UN special rapporteurs or the resolutions of the (as it was then called) Human Rights Commission. Instead, they were creatively translated into ideas that made sense to local activists and communities. For example, women’s right to be free from violence was interpreted to mean that women could stand up for themselves and that hitting was not justified, even if a wife failed to provide a good evening meal.

I called this process of translation “vernacularization.” For example, one nongovernmental organization (NGO) in India that promotes human rights encouraged the poor women who came for help with violence and abuse in marriage to stand up for themselves and to renegotiate their relationship to their husbands. Since separation and divorce are typically not an option for women, as they usually end up living alone, vulnerable, and poor, a strategy of renegotiation may be their only option. I did not find opposition between universalistic standards and local ideas, but instead discovered activists translating the global ideas into terms that made sense locally. In all the countries I studied, human rights law and the global movement against gender violence were important, but their influence was mediated by translators of various kinds. Human rights law offered a transcendent source of international authority, legitimated by its grounding in international debates and decisions, but was vernacularized by local activists to be relevant to local communities. Even if the sanctioning power of international human rights law is limited, the regime is a powerful resource for local social movements. Thus, the legal pluralism frame provides a way to understand the effects of global human rights law on local social justice practices.

Such global perspectives are, of course, not always welcomed. Even in the United States, a bastion of human rights activism, conservative groups resist the human rights system even as more progressive groups seek to use it locally within social movements. I studied two NGOs in New York City that vernacularized human rights, and for these groups, the language of human rights offered a way to build alliances among poverty, educational, and housing rights organizations. It also offered a way to make their issues visible. One group, for example, did a human rights documentation study of how the New York City family courts treat battered women, citing a range of human rights violations.33 The impact of the global human rights system on local social movements’ efforts to protect women from violence shows how plural legal systems affect other systems of law and normative ordering.

4.3.4 Women’s Courts in India

The nari adalat,or women’s court, developed in Gujarat in Western India illustrates how a new legal sphere emerges out of existing legal orders and can create new spheres of legal pluralism. The nari adalat was created in India in the mid-1990s to promote women’s human rights, particularly in situations of domestic violence. Inspired by the Indian women’s movement,34 human rights ideas, and the model of a panchayat, a long-established village governance and judicial system, the nari adalat is a new addition to the legal spheres of everyday life in Gujarat. The new form imitates the practices of state law while introducing new norms of divorce and violence. It raises complicated questions about which system exercises power over the others in dealing with divorce and domestic violence, whether community leaders or women’s NGOs or state law. And it demonstrates the process of vernacularization, in which international legal ideas such as human rights are translated into local terms and appropriated by local actors.

These courts merged ideas of women’s human rights, Indian feminism, women’s empowerment and development, and traditional village governance by councils. They were formed by local women leaders, who were paid a stipend by a women’s empowerment program to develop community development programs. The nari adalats added a new legal regime to the existing system of state law and legal aid services, village councils, and informal family and community mediation for issues of marriage, divorce, and domestic violence. Although a community court, or panchayat, is a familiar feature of village and caste life in rural and small-town India, a panchayat consisting only of women is highly unusual.

The nari adalat was inspired by a women’s development program, funded by the Dutch government and administered by the Indian government’s Department of Education.35 The program created local women’s collectives, or sanghas, and asked each to identify problems they wanted to redress. Since violence in the home was a major concern to many of the village women, the women’s collectives decided to focus on this issue. The women created a women’s panchayat with support from the women’s development program and later from local women’s NGOs. In some areas, the members received several weeks of training in feminism, law, and human rights from national NGOs in Delhi. Most women judges were volunteers. Only two or three leaders received a small stipend for their work. A 2001 study reported that in the six years since they were initiated, the four adalats in the Vadodara district handled about 1,200 cases of marital violence, harassment, divorce, maintenance, property, and child custody and successfully resolved a majority. The clients were mostly low-caste and tribal women and many of the women who sat as judges also came from lower castes.36

I studied the court from 2005 to 2006 in collaboration with Peggy Levitt, N. Rajaram, and Vaishali Zararia, our research assistant. We were working together on a study, funded by the National Science Foundation, of the vernacularization of women’s human rights in four parts of the world.37 The nari adalat in Gujarat state was thriving when we visited one of its sessions in 2005. The court met once a week in the village square of a town called Padra—a hot, dry plaza with a large tree in the center that was surrounded by a raised concrete platform. The police station faced the square on one side, the courthouse on another. About fifteen women of middle age, including some grey-haired older women, traveled there each week from surrounding villages and towns. They held a court for women seeking help with problems such as husbands who beat them or who refused to return a portion of their dowry following their divorce.

We watched one case in which a young woman dressed in a demure green dress with a headscarf complained that her husband beat her. The husband, who had been summoned to appear at the court, retorted that she deserved to be beaten because she was such a poor cook. The women seated in judgment raised their voices as one to challenge this claim, arguing that young women did not deserve to be beaten under any circumstances. Undeterred, the man’s father, standing by his son’s side, reiterated that the woman deserved what she got. While the woman’s father, who lingered timidly in the background, said nothing in his daughter’s defense, the nari adalat leaders sternly criticized the husband. A crowd of some twenty-five to thirty men stood on the outskirts of the circle, watching with fascination as the husband was upbraided and told not do this again. Some of the people in the audience were lawyers, dressed in white shirts and black pants. During this public event, new standards were articulated for how husbands should treat their wives, performed in front of this mixed-gender audience in a quasi-legal setting.

The women of the nari adalat are informal leaders in the villages surrounding this town, but they are also connected to the state. They record all cases in an official book, require small filing fees, and issue decisions on legal “stamp paper,” the paper used for bureaucratic documents and legal decisions in British and subsequently Indian courts. Some also resolve cases on their own in their home towns for a small fee. The support of local headmen, the use of state legal formalities, access to a government jeep through the women’s development program, and occasional support by police all help convince male defendants that they must appear and face the accusations of their wives and family members. Like many other informal dispute resolution mechanisms, the leaders of the nari adalat sought to create a more legalistic flavor to its proceedings. Although it had no legal authority, the nari adalat’suse of a registration book, fees, and stamp paper conveyed official power. The women in the nari adalat have appropriated the trappings of state law. This feminist court was able to assert its authority despite its lack of any formal legal power partly because of its strategic use of law-like documents and procedures. Here, as in the other examples, the formal law system slides into other modes of dealing with conflict as informal systems appropriate the rituals and forms of law. The boundaries between these systems are fuzzy, underscoring the pluralism of law in practice.

These women say they are using human rights, thus connecting their work to international law. But when we asked them what human rights meant, they said that they did not really know and wanted to know what we thought. In their practice of handling cases, they told women that they should stand up for themselves, that they did not have to be hit, and that if they divorced their husbands, they could take some of their dowry property with them. Yet, their opposition to domestic violence bore little resemblance to the human rights documents that laid the foundation for their intervention. They did not cite articles, sections, or texts from CEDAW. Instead, they insisted that women should stand up for themselves and modeled that through their own actions. They translated the language of human rights produced in New York, Geneva, Vienna, and Beijing into a set of ideas that made sense locally, a process I have referred to as vernacularization. They argued that a woman can oppose the violence of her husband and family which, in many places, is a radical idea. Thus, this new legal regime articulated a legal culture concerning women’s position in the family and the relevance of the local courts to domestic violence that combined Indian law, Indian feminism, and human rights.

The nari adalats move creatively between community and state to gain recognition in the villages and access to formal institutions.38 The women meet in government compounds close to police and local government offices, assert their status as part of the official Mahila Samakhya (MS) program, use state symbols such as files, stamp paper, and seals, call on the police for protection, and cite formal laws to support their decisions as they were trained to do by urban activists. At the same time, they reflect the communities they come from. They use humor and shaming to pressure litigants, adjust their meeting times to the rhythms of village life, and use their knowledge of local practices, customs, and social networks to gather evidence and negotiate agreements. They do not try to end marriages but emphasize the rights of the woman within marriage.39 Their authority is limited, and they seem to be most successful in helping women arrange divorces and escape violent marriages, particularly among poor families. They are less successful with wealthy families and with cases of rape and molestation, which require greater evidentiary effort.40

Women facing domestic violence can also use the formal legal system, filing a complaint with the police. India’s penal code covers domestic violence, defined as cruelty by husband or relatives to his wife, in Section 498A of the Indian Penal Code.41 A legal aid handbook dates the law to 1983 and says it is the “first time the crime of violence specifically against a woman by her husband was recognized in law.”42 In 2005, India passed a domestic violence law that focuses on protecting women rather than punishing perpetrators. The law contains provisions for protection orders prohibiting domestic violence as well as entering the home or workplace of the person aggrieved or making any attempt to contact that person or alienating any assets held by both parties, including a woman’s stridhan (a woman’s property she brings to the marriage). It protects a woman’s right to reside in her home of marriage. It also creates a system of protection officers to assist the court in carrying out these provisions and provides for imprisonment for those who violate protection orders. Thus, this law offers a series of remedies besides punishment of the perpetrator. However, mobilizing state law remains a long and difficult process for women in cases of domestic violence.43

Another alternative in domestic disputes involving dowry is special dowry police stations. These special police stations were established in 1989 in Bangalore44 and in 1983 in Delhi.45 Each of the nine police districts of Delhi has such a cell. In 2001, I visited a dowry police station in Delhi, called a Special Cell for Crimes against Women and Children. This station handles about 7,500 cases a year and employs eighteen police inspectors. It also runs a police helpline, which is available around the clock. The commissioner of police emphasized to me that this is not a police station, but a place that deals with domestic violence and dowry, generally through reconciliation and a settlement. In 2000, 23 percent of cases were reconciled through counseling, including those resolved with the assistance of professional counselors from the Central Social Welfare Board. However, this system tends to define all marital problems, including violence, as derived from dowry disputes. Despite this range of options available through the legal system, many women do not turn to a legal forum at all, but seek help within systems of family and neighborhood. And some simply endure the violence and dispossession in the belief that there is no alternative.

Thus, there are a series of alternatives open to battered women, although they differ significantly in cost, accessibility, and effectiveness. The strength of the nari adalat is that it is one of the most accessible, requiring only a small filing fee, and it is committed to supporting women. It is a new legal regime that offers another legal option for women. Women who previously sought help from the caste or village panchayat or the state legal system now have another choice. As women mobilize this legal regime so that their cases are heard in the public square, a new cultural view of women’s roles and of the responsibility of legal institutions is articulated and performed to a large and attentive male audience. Women’s rights over part of their dowry at divorce and their rights not to be treated cruelly, although principles already embedded in Indian law, are made explicit by the actions of the nari adalats. They add one more option to an already plural legal regime.

4.4 Conclusion

The anthropological approach suggests wariness about seeing legal systems as homogeneous and shows the drawbacks of neglecting local, community, or faith-based systems of law and conflict management. There are clearly drawbacks to legal pluralism, of course, such as local legal systems that violate principles of the national system by allowing racial discrimination or tolerating domestic violence. But the solution is not to ignore local systems. Instead, this framework leads scholars to look for dialogue and intersection. It asserts the complexity of law, including its ideology, rules, practices, and knowledge techniques, as well as, perhaps most importantly, the interconnections among legal systems. Importantly, legal pluralism opens up spaces for individual choice and local activism.

The question of whether nonstate mechanisms of handling disputes in terms of norms should be called law has long preoccupied scholars of legal pluralism,46 but anthropological scholarship has generally focused more on the power relations among legal spheres, conceptualized as semi-autonomous social fields, than on whether nonstate regulatory mechanisms should be called law. These legal regimes are typically arranged hierarchically, as the four examples show, but they also operate as alternatives available to individual litigants and also often offer differing outcomes. Taken to the global level, such systems can be inconsistent and contradictory at the same time as they offer litigants a wider range of choices of forums, rules, and potential outcomes. They are clearly linked together with fuzzy boundaries, traveling rules, and inequalities in power and authority.
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chapter 5

Empires and Jurisdictional Politics

Legal Pluralism and the Search for Global Order


Lauren Benton




Until several decades ago, empirically rich works in the study of legal pluralism and empires were relatively rare. A handful of studies of legal pluralism in individual colonies complemented a tradition of anthropological research on customary law in historical contexts. Without the label, some histories of legal pluralism had already emerged within various subfields of world history. For example, research by European historians exposed tensions involving local, royal, and ecclesiastic courts in late medieval and early modern Europe, highlighting jurisdictional conflicts that shaped overseas colonization. Ottoman historians exposed the empire’s legal pluralism, in particular the negotiated semi-autonomy of religious minorities. Studies of imperial and indigenous encounters also included legal change as one dimension of histories of conquest and colonization.1

An interdisciplinary “imperial turn” in the last two decades transformed these scattered efforts into a unified, robust area of inquiry, a new subfield focused on empires and legal politics. Scholars who characterize empires as jurisdictional composites have produced an avalanche of research on global institutional change. The study of “jurisdictional politics” or the “politics of difference” in imperial legal orders is now a recognized perspective within world history.2 And a student interested in legal pluralism in empires now faces, instead of a dearth of relevant studies, the daunting challenge of keeping up with the outpouring of works on a startling array of regions and periods.

This transformation amounts to more than just the accumulation of new findings. The study of legal pluralism in empires has far-reaching implications for comparative legal history, world history, the history of international law, and the study of global legal pluralism. This chapter highlights three insights developed within this perspective and discusses some promising future directions for research. The first insight flows from the observation that jurisdictional politics in empires played a formative role in structuring processes of conquest and colonization. The second involves the finding that patterns of legal pluralism in empires influenced foundational legal and political ideas, in particular concepts of rights and sovereignty. A third derives from the analytical move of placing imperial legal politics at the heart of histories of global ordering and international law. This chapter reviews each of these facets of the history of legal pluralism in empires to identify some critical lessons for the study of global law.

5.1 Jurisdictional Politics in Conquest and Colonization

Empires were composite polities. Their legal orders reflected complex arrangements linking the law of constituent political communities to the legal authority of imperial sovereigns. Subjects operated within multijurisdictional legal orders in which towns, merchant communities, and other corporate groups regulated some aspects of their lives while religious and royal officials exercised jurisdiction over others. As empires acquired greater power and extended their reach, jurisdictional arrangements shifted to incorporate new plural legal landscapes. Corporate groups and conquered political communities retained a measure of jurisdictional autonomy.

These widespread, legible patterns of jurisdictional complexity produced, without coordination, continuities across empires and regions that in turn shaped a global legal regime in the early modern world.3 As long-distance trade increased and global empires multiplied, legal actors continued to rely on analogy to maneuver through multicentric imperial legal orders. Subordinate and rival polities also developed strategies of jurisdictional jockeying in a world of empires. Territorially “lumpy,” empires extended their reach through the control of enclaves and corridors and the uneven oversight of patchy jurisdictional fields.4 Across regions, jurisdictional politics composed a recognized element of interpolity law.5

This perspective on the legal history of empires has encompassed a subtle but significant reconceptualization of conquest and colonization. Conquest was typically a long process involving violence punctuated by truces and mediated by institutional arrangements designed to accommodate multiple political communities. Peace pacts implicitly recognized power imbalances through requirements to pay tribute. Such arrangements nevertheless often preserved ambiguity about whether weaker subjects were allies or vassals. A common mechanism of conquest involved forming alliances with adjacent polities, with participants pledging mutual security—arrangements that conveniently obscured formal power imbalances, even while imperial agents and institutions asserted overarching legal authority. Such fluid protection arrangements as a framework of imperial expansion permeated the Indian Ocean world, crisscrossed the Americas, and structured interactions at the edges of the Chinese and Ottoman empires.6

Colonial governance operated within this framework. Imperial officials repeatedly revised jurisdictional maps to preserve (and recreate) legal pluralism as an effective mode of colonial rule. For centuries, European empires in Africa and Asia staked narrow jurisdictional claims and governed the affairs of their own subjects in enclaves they controlled by grant of host polities. By mutual agreement, imperial agents or corporate communities tended to retain jurisdiction over intracommunal matters and to refer only serious criminal cases or cross-community disputes to local authorities that held greater power.7 European trading companies operated in many places along broadly similar lines. The East India Company, for example, functioned like a state in many ways while also inserting itself as a client into the Mughal imperial administrative order. In areas it controlled, the Company designed a plural legal order in which British law was administered only to British subjects and employees of the East India Company, and most Hindu and Muslim residents were subject to Hindu and Muslim law.8 In Spanish America, indigenous jurisdiction persisted alongside special courts for Indians that recognized their status as protected persons.9

Plural legal orders in empires were continually in flux. Indigenous groups and individuals, familiar in most cases with jurisdictional politics before conquest or colonization, quickly developed sophisticated and effective ways to engage with imperial law. For example, Indians in North and South America soon after conquest began to bring cases to the courts of colonizers, and they also petitioned royal authorities. Participation in local court cases proceeded in many places alongside appeals to distant monarchs for justice, and engagement with the law sometimes paralleled rebellion. At war with English settlers and their Indian allies in New England in the late seventeenth century, Wampanoag leader Metacom, also known as King Philip, wrote as a loyal subject to Charles II to ask for protection from colonists.10 In the eighteenth-century Andes, Indians fighting against what they regarded as abusive demands brought their complaints to the audiencia, or viceregal court, while also mounting violent attacks against local officials.11 As imperial policy shifted the design of plural legal orders in response to political and economic pressures, the changes did not move only in the direction of greater jurisdictional claims by imperial authorities. The costs of administering sprawling empires, combined with concerns about mitigating dangers of rebellion and disorder, often made imperial officials reluctant to assert expansive legal authority.

As historians have come to recognize the ubiquity of legal pluralism in empires, they have moved away from some older approaches to the study of colonial encounters and institutions that probed whether interpolitical relations involved “understanding” of others’ legal cultures and have turned toward the study of legal practice, or “jurispractice.”12 Judgments about degrees of understanding (or misunderstanding) among historical actors can be flawed; not only is it difficult to determine what they thought, but there were also often very good reasons for people to adopt postures of studied ignorance or feigned mastery where the law was concerned. European interactions with Indians in the Americas featured ritual gift giving, and participants purposefully ignored whether the gifts signified one side’s superior military power. That sort of studied ignorance was a common accompaniment to imperial legal politics. Feigned mastery of the law presented clear advantages, too. Mariners caught in the midst of blatantly illegal sea raiding, for example, sought to avoid trial or conviction as pirates by boldly presenting irrelevant or dated commissions supposedly authorizing their actions. Such displays of ignorance or bluster often worked, even if they simply secured convenient delays.13

As such examples show, broad recognition of the strategic nature of legal engagements in jurisdictionally complex empires has placed legal politics at the center of studies of conquest and colonization. The literature and its findings are too vast to summarize here because the approach extends to every empire and region. Methodologically, the perspective opens imperial legal histories to questions about global intellectual trends encompassing law and to the formation of global legal orders.

5.2 Imperial Sovereignty and Rights

The focus on the politics of legal pluralism in empires has fundamentally altered approaches to the history of political and legal thought. New research aims to merge intellectual history and the study of legal practice and politics. It probes the mutual influence of debates about order and rights in imperial centers and peripheries, and points to vernacular discourses and unusual texts in the formation of core concepts of global legal history.

Consider how these trends have played out in the study of sovereignty. An older narrative of a European shift linked to the Treaty of Westphalia in 1648 has given way to recognition of the persistence of empires and the fragmented and layered character of imperial sovereignty.14 Highlighting legal pluralism has brought into sharp relief the degree to which European juridical traditions were already distinguishing jurisdiction from sovereignty, and dominium from imperium, with important consequences for understandings of imperial law. For example, a close reading of Grotius finds him arguing that it was possible for polities to extend jurisdiction into ocean space, a view that Grotius did not see as contradicting his position in Mare Liberum that the sea could not be occupied.15 Empires and their agents seeking to acquire territory also deployed multiple juridical constructs. Rather than citing any one doctrine in asserting claims, imperial agents drew flexibly on Roman law and often combined imprecise references to occupation, possession, and cession, treating European law as a repertoire rather than a script for claims making.16 Even when followed faithfully, legal blueprints for territorial acquisition always required interpretation. If asserted on the basis of occupation or possession, claims had to be supported through symbolic acts marking jurisdiction and settlement, an inventive process that assigned juridical meaning to acts ranging from turf and twig ceremonies to punitive raids to the building of gallows.17 In these and other ways, imperial agents put metropolitan law to work creatively, in the process generating new variations of jurisdictional complexity.

Legal practices in imperial settings involved more than merely applying metropolitan thinking about sovereignty; they changed meanings and expectations about sovereignty. Cases requiring the mapping of criminal jurisdiction along imperial frontiers and inside quasi-sovereign polities produced especially explosive, and formative, disputes. In New South Wales, jurisdictional tangles involving Aboriginal defendants pushed white settlers to define territorial claims with greater energy and precision; the frontier conflicts conjured “settler sovereignty” into existence.18 Ambiguities in definitions of imperial sovereignty were commonplace—and recognized as instrumental to imperial authority. In South Asia, for example, the difficulties of regulating criminal jurisdiction in and around princely states led British officials to insist that the legal authority of Britain as a “paramount power” could never be precisely defined or limited.19

When legal politics threatened imperial order, the law offered tools for emergency interventions that disrupted jurisdictional arrangements. In the British Empire, officials declared martial law with increasing regularity, in times of insurrection and also in response to suspected plots and other perceived threats to order. Questions about how and when to administer martial law became entwined with constitutional and jurisdictional issues, in particular uncertainties about the administration of penal colonies and the legal status of convicts. In the Spanish empire, convicts sent to colonial presidios for terms of forced labor fell under military authority without encountering martial law as an exceptional regime. Even in moments of proclaimed “necessity,” martial law was an integral part of imperial law, not its inversion.20

Other special jurisdictional arrangements proliferated in empires, often replicated widely in particular periods. In the nineteenth century, slave protector courts in the Spanish, French, and Dutch empires took on new life in colonies ceded to the British, including Trinidad, Mauritius, and Berbice.21 Elsewhere, Europeans pushed to strengthen extraterritoriality under the banner of protecting subjects; they did so not just in the Ottoman Empire and China but also in dealings with smaller and emergent polities in West Africa and South America.22 Especially in the late nineteenth and early twentieth centuries, customary law courts, once thought of as survivals of indigenous jurisdictions, received renewed attention as tools of colonial governance. Ironically, more expansive claims of imperial legal power paralleled the creation of new “anomalous zones” and jurisdictions.23

The fragmented and unequal application of imperial justice—its legal logic disturbed by martial law and its territorial expanse full of holes—presented stark challenges to another intellectual development: emerging visions of liberalism. On the one hand, reformers championed an orderly “legal imperialism” with a firm commitment to protection for all, including groups whose supposed legal backwardness seemed to require special jurisdictional arrangements.24 On the other hand, the same visions of order seemed to require firm bureaucratic structures of command that singled out groups for policing and discipline in ways that strained promises of equal or fair protection under the law.25 One result was that counterrevolutionary and liberal visions of imperial legal order were often indistinguishable.26

At the heart of this confusion about the meaning and means of imperial order stood debates about rights, a subject that has been turned inside out by studies of legal pluralism in empires. In an older narrative, Enlightenment discourse on rights emphasized the duty and capacity of governments to protect universally defined rights. Attention to empires unsettles this account. In the Russian Empire, for example, officials and subjects regarded rights as capacities awarded by the empire and distributed unevenly according to group status—not natural rights but imperially assigned civic rights.27 In Atlantic empires, including in the American and Haitian revolutions, references to natural law often operated as background to louder claims about the positive law right of political communities to break from empires.28 These histories, together with a reinterpretation of European political thought in light of the problem of empire and law, show that universalism was anything but a fixed framework for rights; instead, the idea of a “variegated rights regime” found its clearest expression in empires and its strongest supporters among imperial reformers.29

The startling consequences of this perspective on rights are on brightest display in new histories of law and slavery. Often-assumed connections between abolition and humanitarianism dissolve when we view slavery and abolition through the lens of jurisdictional politics. Conflicts over the slave trade and the treatment of slaves, it turns out, had less to do with the rights of slaves than they did with another pressing legal problem: how to contain and regulate the power of slaveholders. To be sure, abolitionists pointed to the suffering of slaves, described slavery as morally abhorrent, and (occasionally) equated slave trading with piracy, a crime against humanity.30 But abolitionist lawyers lavished greater attention on the petty despotism of slave owners and its threats to imperial order. It was the contours of the variegated rights regime, not its existence, that rankled reformers, in other words. Rather than championing the restoration of rights that slaves possessed naturally, reformers insisted on the power of public authority to order private jurisdictions. In doing so, they addressed a key constitutional puzzle: how to thrust imperial power into colonies effectively ruled by powerful local elites. Even in revolutionary France and Haiti, the problem of order trumped the language or rights.31

This approach to rights opens new possibilities for analyzing contributions of enslaved people to political thought. As defendants, witnesses, would-be litigants, and revolutionaries, slaves acted on both information and experiences with law in Africa, as well as in response to colonial legal politics.32 Maroon communities present one striking example of participation in jurisdictional politics. The willingness of most maroon communities to stay in contact with planter societies and the agreement by some to capture and return other runaways may appear puzzling. Yet maroon treaties reproduced a jurisdictional arrangement well known not just to British planters but also to African and creole slaves, whereby a subordinate political community bargained for a measure of legal autonomy. Like the assumption that rights talk always referenced natural rights, the notion that running away from oppression always signified a pursuit of freedom is flawed; slaves and freed captives often traded autonomy for security, replicating familiar strategies of seeking a greater measure of belonging.33 In pursuing “contingent liberty,” captives utilized the rhetoric of freedom to alter the terms of enslavement or subordination and expanded available discourses of good government and protection.34 In the Americas and elsewhere, empires’ most vulnerable subjects did not just receive and react to the intellectual context of the variegated rights regime; they also contributed to its expression, elaboration, and change.

An emphasis on legal practice has also changed understandings of the way legal ideas and institutions circulated. Whereas an earlier view of hemispheric slave law, for example, traced the adoption of slave codes across colonies, recent studies take a different tack, emphasizing the way local legal politics in slaveholding societies shaped structurally similar patterns of law with variations.35 Similarly, analysis of legal politics in colonial India, Malaya, and Egypt reveals that local dynamics drove these very different societies toward a similar tendency to situate Islamic law in centrally controlled institutions while also limiting its reach to family and religious matters.36 Such findings reinforce the initial insights that state formation was closely intertwined with imperial legal politics and that institutional and intellectual shifts responded to clusters of jurisdictional conflicts.

Taken together, findings from the study of strategic actions and pronouncements of imperial subjects in plural legal orders urge a rewriting of histories of sovereignty, rights, revolution, and liberalism. The same findings challenge, too, the very notion of universalism as a singular goal and achievement of European intellectual work.37 Much more than adding a global dimension to familiar narratives, studies of legally plural empires expose entirely new angles on the history of political thought.

5.3 Global Orders

A once standard narrative within the history of international law traces a series of transitions from the Roman ius gentium to natural law to positive law. In this telling, key transition points—for example, from a world organized by religious communities to a world of empires to an international order imagined as an assemblage of sovereign states—accompanied shifts in ideas about the nature and sources of law. Although some scholars continue to repeat such narratives while adding nuance or mitigating their Eurocentrism, imperial histories point in radically different directions. As we have seen, the persistence of empires disrupts the story of a transition from empire to nation and challenges the view that the interstate order originated in Europe—at the peace of Westphalia or later.38 Imperial histories of international law reveal that the entities making up the international order remained imperfectly defined and that elites outside the West used and modified supposedly settled doctrines of international law.39

Global ordering was contingent and multivalent in its origins. Interpolity legalities across the early modern world encompassed categories of legal action intelligible across regions: protocol for diplomacy, war and peacemaking, jurisdictional politics, protection pacts, and the politics of possession.40 Parallel processes in different and distant parts of the world reveal “systemic … but not systematic” imperial projects of global legal change.41 Vast imperial reform movements occurred in the long nineteenth century—from the Bourbon and Pombaline reforms of Iberian empires, to French efforts to export the Napoleonic Code, to a sprawling British project to center global law around imperial constitutionalism—and these and other imperial projects took shape in both centers and peripheries of empires. The bundles of practices we associate with states came together in varied patterns, and rarely through a straightforward “contagion of sovereignty” unfiltered by imperial politics and law.42

The result was a global legal order centered on imperial power. In the early nineteenth century, the place of empire in global order came more sharply into view as reformers cited the unwritten constitution of the British empire in undertaking a vast project to create a coherent legal framework for world-spanning British territories and interests. This vision did not only emanate from London; it arose through the actions and writing of colonial officials wielding “middle power” and moving in unplanned circuits through imperial postings. Reformers’ calls to combat despotism represented British law as both antidote to arbitrary justice across the world and vehicle for reforming, while still preserving, unequal rights regimes. The proto-liberalism of the early nineteenth-century empire thus favored enhanced imperial legal power over subordinate jurisdictions, a paradox recognized in the contemporary critique of the empire’s “constitutional despotism.”43 The prohibition regime against the slave trade reflected this legal politics. Britain’s efforts to end the slave trade advanced through a combination of British unilateral action and the systematic pursuit of bilateral treaties aimed at advancing British policies. The prohibition regime could not be established without heavy reliance on municipal law, in particular the replication of antislavery laws and policing inside multiple empire-states.44 The imprint of imperial power on the nineteenth-century global legal order was unmistakable, if sometimes hidden within standard accounts of a transition from empire to nation and romanticized portrayals of early humanitarianism.

In the late nineteenth century and into the twentieth century, at the same time that empires were being formally written out of international law by its practitioners, empire-states continued to roil the politics of the global order. Legal pluralism was a significant part of this story. International lawyers puzzled over the meanings of quasi-sovereignty and the status of polities tucked inside empires that retained jurisdiction over most matters within their borders.45 The politics of nationalism and internationalism were also shot through with imperial meanings. Political leaders conjured status and legitimacy in positioning new nations within the international legal community.46 A newly powerful empire-state, the United States, denied its imperial character but grappled with defining the legal and constitutional status of territorial acquisitions.47 Empires continued to exert enormous influence on regional ordering, too. The imagination of empires as systems of states bridged imperial and international law, positioning empires as quasi-models for global order.48

Finally, writing plural legal orders of empires into world history calls for changes to periodization in the history of international law. Whereas classic works characterized phases of the history of international law according to dominant European powers in successive periods—a “Spanish Age” beginning in 1494, a “French Age” inaugurated in 1648, a “British Age” commencing in 1815—imperial historiography alters this chronology.49 Similarities in patterns of legal pluralism in empires draw continuities across periods and regions, and non-Western polities make more than a cameo appearance in a story about Europe-centric global orders. The transition to an international order of sovereign states appears much less sharp against the background of imperial visions of global order extending both before and after the supposed transition. In these and in other ways, analyses of law and empire lead logically to different, more complex narratives about the origins and character of global legal orders.

5.4 Conclusion

Even as these trends in the study of imperial law have resulted in significant revisions to histories of global law, they also raise new questions. We need further research on imperial law’s influence on political formations other than the state, such as federations, associations of micro-polities, interimperial regional regimes, and international institutions. The links between empires’ anomalous legal zones and areas of partial sovereignty in the twentieth and twenty-first centuries deserve further scrutiny. Many more narratives of nationalism and modern statehood still demand revision. And the relation of legal pluralism in empires to widespread shifts in property and commercial law, as well as to the history of ideas other than sovereignty and rights, cry out for more sustained analysis.

More generally, a number of interesting questions remain about the ways in which jurisdictional conflicts of empires urged shifts in global formations. Although pervasive jurisdictional complexity in the early modern world produced similarities across empires, institutional frameworks were never static. Clusters of jurisdictional conflicts helped to drive regional and institutional change. We need to know more about these clusters and their effects, and we need greater analytical clarity about the relation of municipal to international law. Understanding legal pluralism in empires has already helped to expose the connections of the “inside” legal fragmentation of empires and the “outside” complexity of a world of many political communities.50 The perspective deserves elaboration and still greater influence.

Research on such questions promises to help us refine approaches to global legal pluralism in the present. Histories of legal pluralism in empires show clearly that the framework of “multiple overlapping jurisdictional assertions” associated with recent globalization is not new.51 Advocacy for “developing procedural mechanisms, institutions, and practices that aim to manage … legal pluralism” might be tempered by caution informed by the past efforts of empires to design and adjust plural legal orders. Those projects often produced mixed results, including instability and frameworks for inequality.52 More broadly, historians’ emphasis on jurisdictional politics rather than on “normative communities” as a starting place for analysis of legal pluralism in empires holds methodological insights for the study of global legal pluralism in the twenty-first century; it is easier to identify and study jurisdictional conflicts and their effects than to gauge the depth of communities’ attachment to norms. Finally, imperial histories can guide us in studying empires that have not gone away. The global power of the United States in the post–Cold War decades, though already showing signs of strain, invites comparisons to empires in the past. Elements of the law of empires, too, haunt contemporary international law like a “ghost in the machine.”53

Fortunately, one need not go hunting for relevant findings from research on empires and legal pluralism. We now know that in the early modern world jurisdictional politics constituted a widespread mode of legal conflict—not just within but also across empires. Sojourners, imperial agents, conquered peoples, and even captives relied on firsthand experience of jurisdictional politics as they reacted to or advocated for new jurisdictional arrangements, including expanded state power. In later periods, the persistence of empires and the rise of new empire-states confounded seemingly straightforward claims about sovereign nation-states as the protagonists of international order. The histories inform novel approaches to legal and political ideas and discourse. In the context of this robust imperial historiography, every piece of older narratives about the global legal order shows wear or has broken down. It is simply no longer possible to write about global legal politics without taking into account histories of empires and jurisdictional politics.
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6.1 Introduction

From a certain point of view, there is nothing new about global legal pluralism. What is new is the academic interest in that subject, an interest which is expressed in various academic disciplines.

In those disciplines, the idea of global legal pluralism and the continuing diversity of human experience which goes under that name confront a conventional wisdom which assumes, if it does not necessarily see, a different reality. Our general framework tells a story of scientific and material progress, increasing rationality, increasing acceptance of certain norms. Through the twentieth century, we have seen the growth of international agencies of all kinds, and efforts at harmonization and unification, which build on what is taken to be an established system of nation states that are sovereign and the source of domestic law. We assume—with some reason—that this is what domestic law schools teach. The conventional wisdom concerning the American law school, for example, is that whatever the particular course, the dominant message was that law is a creature of the state and is administered effectively through accepted hierarchical structures.

Underneath all this, however, we see the persistence of old forms, religious, tribal, and ethnic. We continue to see a variety of domestic arrangements, some of which are consistent with ideas of universal human rights, others which are not. We continue to see wars which are not accurately described as state conflicts, but which involve other kinds of groups. And we continue to see social control defined sometimes as a control exercised by groups other than officials in the state system. Pluralists often consider such control a form of law that individuals accept as regulatory in highly significant, though it may be unofficial, ways.

This chapter discusses some sources of the current writing on global legal pluralism. It joins other writing in stressing that while the question “What is law?” is considered critically important in some contexts, and for some purposes, that is not necessarily the important question for writers whose focus is on the reality of coexisting and possibly incompatible regulatory orders. At the same time, the chapter suggests that lawyers—now as in the past—may make a distinct contribution to this conversation.

The other parts of the forest referred to in the title are both the regulatory arrangements that do not emanate directly from states and the academic commentary from various disciplines discussing those arrangements, their existence, their justifications, their effectiveness, and their relationship to particular political ideas. The discussion proceeds as follows.

Section 6.2 provides an overview of various disciplines that deal with global legal pluralism and the literatures that they consider canonical. This section also reviews some of the sources of the present discussion.

Section 6.3 records the interest of various disciplines in historical materials illustrating pluralist structures, particularly medieval Christian Europe and the Ottoman Empire. The chapter considers several accounts of the medieval period. One analyzes the problem in terms of states and societies, states in an international system (as defined) as against states in a society (as defined). A European legal historian moves to the description of multiple legal systems. An American, a law professor with a strong interest in the history of the Reformation, provides an account in which religious and lay figures are discussed; another American law professor reviews the pluralism of the period in terms of tribes and languages, against an awareness of the approaches of the ius commune, a blend of Roman law and canon law coexisting with feudal law, which has been taught and practiced in Europe for many centuries.

Section 6.4 deals with the ways in which legal pluralism was discussed in American law schools, in a setting that is understood generally to be focused on a top-down federal system. The first illustration is from the field of international law, and notes that in the early twentieth century the idea that law and territory were entirely linked coincided with a system in which aliens could, under arrangements made by treaties between states, be tried under laws other than the laws of a territory in which they found themselves. The American law school also, in treating the federal system, would necessarily have discussed pluralist elements both in the idea that the states are laboratories for experiment, and in ideas of free exercise of religion. The section concludes with some comments on legal education in the civil law tradition.

Section 6.5 discusses the contributions of lawyers specifically, introducing the discussion with Maitland and focusing on the work of John Griffiths and Robert Cover. The section stresses that different approaches to the meaning of the word “law” are useful in the analysis of different questions raised in various disciplines and also in considering the approaches of different official legal systems.

Section 6.6 concerns the relation of liberalism and pluralism, a question which is often concealed by the proposition—true to a point—that liberalism itself permits pluralist forms to develop. The suggestion here is that the liberal form of pluralism often does not engage certain difficult issues of pluralism, partly because it assumes that certain forms are atavistic and will disappear, partly because it assumes certain values are universal. As various writers have stressed, a serious issue is disagreement precisely on whether the liberal state is taken as the basic good, within which choices are made. Once this question is acknowledged, a cautious approach to what global proposals might look like seems to be appropriate.

6.2 One: Disciplines and Canons

Some of the writing on global legal pluralism treats it as a set of questions, beginning with the meaning of particular words. Thus, we see “international” used as a category of study distinct from “global.” “Global” moves beyond state to various groups whose relations to states may be quite dissimilar. “Global” may mean the complex of sovereign states, or the world as a whole, including entities that are not “sovereign.” It is possible, and even sometimes necessary, to sometimes consider both of these meanings. In the context of humanitarian legal practice, “professions have worked with two mental maps—an ideal map of perfect sovereigns holding complete bundles of rights over clear territories, and a map riddled with exceptions, shared jurisdictions, non-sovereign right holders, disputed areas, internationalized territories, and half-sovereigns.”1

The current discussion is “new” in the sense that it considers a world of a large number of recently created international legal institutions, while still containing the familiar number of nonstate groups that can be thought of as having characteristics similar to the modern state. These groups may be very different from each other.

We are thus left with considerable uncertainty as to what subjects are included within the idea global legal pluralism.2 Much writing under the heading is writing within a specific discipline, which as a discipline provides answers to some of the basic questions.

“Global legal pluralism” is language recently added to the vocabulary of various disciplines focused on world history, empires, areas studies, and international relations. The term is now used by historians, economists, anthropologists, lawyers, political theorists, and sociologists. Each of these disciplines has a sense of what the “debate” over global legal pluralism is and often operates within a disciplinary culture that shapes behavior in workshops—ranging from supportive to directly adversarial—in book reviews and in tenure evaluations.

The styles of writing about “global legal pluralism” vary widely. Some are highly normative, often using a specialized vocabulary from time to time.3 Within the idea of normative, we have writing that urges a new world state and writing that looks to a union of federated sovereign states. Other writing is normative in a more modest sense, urging a change in methodology or a change in perspective.4 Some writing is normative in the sense that it is focused on research issues that particular disciplines should explore in future projects.

Some of the writing is abstract, philosophical, highly generalized, engaging the concepts of legal pluralism (then and now) to find coherences and incoherences in ideas of the state, or the group. Other writing provides exposition and commentary on historical or contemporary case studies of a particular group or enterprise.

The disciplines often do not address each other. Thus, international relations (itself divided into many subfields5) does not necessarily address law, or international law; political science may not relate to political theory/ethics. And the idea that many of the problems addressed have been addressed for many centuries under the heading “church and state” shows up only from time to time.6 It is common, in descriptions or reviews of literature about legal pluralism (and then global legal pluralism) to find the claim that the writer has somehow neglected an entire literature on the subject which has been published in some other, adjacent but distinguishable field. The debate participants often have labels and a particular canon of writing in mind. “Cosmopolitans,” “pluralists,” “realists”: many labels are descriptive for solutions/styles of thinking.

Often the nation-state forms a large explicit or assumed context.7 The “mapping” of the discipline may use the language of geography: field, area, boundary. It may also use the vocabulary of law: jurisdictions, sanctions. Disciplines do not ordinarily speak of themselves as “sovereigns,” though they often make a claim to preeminent expertise. Each discipline has some sense of how long legal pluralism has been discussed in that discipline. That history may not go back very far, since some of these disciplines see their history as dating from the late nineteenth century and the development of the social sciences.

In some fields, the emphasis is on theory. As to this, Benedict Anderson described the situation this way: “‘theory’, mirroring the style of late capitalism, has obsolescence built into it…. In year X students had to read and more or less revere Theory Y, while sharpening their teeth on passé Theory W. Not too many years later, they were told to sharpen their teeth on passé Theory Y, admire Theory Z, and forget about Theory W.”8 In some fields, as Guido Calabresi recently noted, the theory dominates, so that the real world is tested by the theory, which is then used to generate normative discussion.9 The current treatments of legal pluralism (including global legal pluralism) often start with the work of John Griffiths, who stressed that the anthropological discussion of customary law (in detailed ethnographic studies) was not inconsistent with a state-centralist understanding of law.

Earlier sources are often seen as Maitland (notably in his introduction to Gierke) and English pluralists (Cole, Figgis, Laski). The older church/state conflicts may be mentioned, as well as the millet system of the Ottoman Empire. If a particular canon includes the writers discussed by Gierke, it might well include the pluralist observation of the fourteenth-century Italian jurist Bartolus, who wrote that a fundamental distinction was between those entities that recognized a superior and those that did not.10 Bartolus, “began by seeing a single universal Empire; he ended by recognising a miniature empire in every de facto independent power.”11 While there is scholarly work treating in detail the material in the various canons,12 much of the current discussion is less oriented to a particular canon than derived from a disciplinary perspective which frames the specific scholarly inquiry.

Other commentary relevant to the modern pluralist discussion is much less often discussed.13 For example, MacCormick describes Gray’s The Nature and Sources of the Law, which attacks the Austinian conception of sovereignty by saying that it is impossible to know who the true rulers of a political society actually are.14 Gray would eliminate the idea of sovereignty as unnecessary, and he saw the state as the chief artificial person.15

As noted, a major twentieth-century canon began with the work of John Griffths.16 It is conventional for discussions to attempt to offer definitions of “legal pluralism.” These often draw on John Griffiths’ 1986 article, describing weak and strong legal pluralism. Griffiths used the distinction to make clear that “weak” legal pluralism is a description of an official state legal system that makes room for other systems to some degree. This effort was, as he said later, focused on the idea that customary law as described by certain anthropologists could operate comfortably within the assumptions of state legal centralism.17 By contrast, strong legal pluralism does not assume state centralism.

Writers who focus on empire or colonialism may offer different time frames, and writers on empire see—and saw18—political units in addition to sovereign states and also survivals of prestate groups (Christians, tribes). The groups themselves have time frames and may see personal jurisdiction as more relevant to their lives than territorial jurisdiction. From the point of view of state law over time, both ideas are visible. Thus, Simonides wrote of the regular alternation between territorial and personal jurisdiction in the field of torts.19

An older literature might have used the weak/strong distinction differently. After discussing Bartolus, for example, Gierke writes: “Then in Jurisprudence, from the days of Bartolus onwards, an ever sharper distinction was being drawn between communities which had and those which had not an external Superior, and communities of the latter kind were being placed on a level with the Imperium. … The concept of the State became the exclusive property of a community which recognizes no external superior.”20 This idea became linked to the idea of sovereignty and the system of nation-states to which we are accustomed.

6.3 Two: Historical Experiences

As Lauren Benton noted, historical experience is the richest source we have on the question of pluralism.21 Arthur Corbin, writing on the death of Karl Llewellyn, may be seen as adding to that point the idea that legal cases are the best sources we have of certain human experiences.22

In various fields, historical models are of considerable interest, particularly the medieval experiences of Western Christendom and the experience with complex legal regimes within the Ottoman Empire.

Medieval Christendom is not a new interest in pluralist discussion. Figgis wrote: “Gone are the law-schools of the middle ages—gone, it seems, more than their architecture, their religion, or even their dress. The world of ideas in which they lived seems strange to us; nor can we conceive it needful for a lawyer even to consider the question of what were the property rights of Lazarus when he rose from the dead.”23 But Figgis then notes that H.G. Wells’ When the Sleeper Wakes considers a “very similar question,”24 and we can see the relevance in our own time of the issues that Bartolus treated. We discuss the medieval sources of many of our contemporary institutions. A twentieth-century writer said that he would not write as he did if Abelard had not taught in Paris.25 And the medieval roots of American law legal schools are often briefly referred to in historical accounts of American higher education. We see it in popular culture, not only in the recreations of music and costume in Renaissance Fairs but also sometimes in a popular-political context. Monty Python and the Holy Grail has a dialogue that recalls the medieval struggle when Arthur, King of the Britons, sees the peasants as subjects. One of the peasants, at least, insists that he is a member of an autonomous collective.

In the field of international relations, the term neomedieval has some currency, largely through a 1977 book by Hedley Bull.26 That description was of a medieval world of multiple cross-cutting entities with multiple jurisdictions of different scope and size. At least one of Bull’s descriptions is notable for its hierarchical picture of the medieval world, though it is a hierarchy that is not built on states. God is at the top, and then the Pope. Bull writes:

It is … conceivable that sovereign states might disappear and be replaced not by a world government but by a modern and secular equivalent of the universal political organization that existed in Western Christendom in the Middle Ages. In that system no ruler or state was sovereign in the sense of being supreme over a given territory and a specific segment of the Christian population; each had to share authority with vassals beneath, and with the Pope and (in Germany and Italy) the Holy Roman Emperor above. The universal political order of Western Christendom represents an alternative to the system of states which does not yet embody universal government.27

A legal historian offered another view of the medieval structure. “In the millennium which we call the Middle Ages, Europe has gone through so many and such dramatic developments that we cannot speak of one medieval law, or the Law of the Middle Ages; rather there was a multitude of legal systems, sometimes co-existing.”28 Mediterranean and “medieval law” reveal a contrast between “primitive tribal laws, and the sophistication of the late medieval schools.”29 The earlier tribal law “belonged to the person and was a matter of kinship and blood-ties.”30 Later, “the territorial principle asserted itself and … the area where one lived became more important than the tribe to which one belonged.”31

Harold Berman, in Law and Revolution, also described the multiplicity of legal systems: “Perhaps the most distinctive characteristic of the Western legal tradition is the coexistence and competition within the same community of diverse jurisdictions and diverse legal systems. It is this plurality of jurisdictions and legal systems that makes the supremacy of law both necessary and possible.”32 Berman argues:

Legal pluralism originated in the differentiation of the ecclesiastical polity from secular polities. The church declared its freedom from secular control, its exclusive jurisdiction in some matters, and its concurrent jurisdiction in other matters. Laymen, though governed generally by secular law, were subject to ecclesiastical law, and to the jurisdiction of ecclesiastical courts, in matters of marriage and family relations, inheritance, spiritual crimes, contract relations where faith was pledged, and a number of other matters as well.33

The clergy, Berman notes, were governed generally by canon law. They were also “subject to secular law, and to the jurisdiction of secular courts, with respect to certain types of crimes, certain types of property disputes, and the like.”34 The result was that “the same person might be subject to the ecclesiastical courts in one type of case, the king’s court in another, his lord’s court in a third, the manorial court in a fourth, a town court in a fifth, a merchants’ court in a sixth.”35

The conclusion of Law and Revolution is that:

the pluralism of Western law, which has both reflected and reinforced the pluralism of Western political and economic life, has been, or once was, a source of development, or growth—legal growth as well as political and economic growth. It also has been, or once was, a source of freedom. A serf might run to the town court for protection against his master. A vassal might run to the king’s court for protection against his lord. A cleric might run to the ecclesiastical court for protection against the king.36

Another account by a legal historian, which is focused on the role of Roman law in Germany, offered this description of the medieval understandings:

Law in the Middle Ages was generally thought of as local or personal law, embodying local or personal rights. Dwellers of a given medieval city or territory would expect the law of that city or territory to be applied to them in whatever court they might find themselves; they might also expect the law of the nation to which their distant ancestors had belonged—for example the law of the Lombards or the law of the Burgundians—to be applied to them. … Only when a litigant could not provide that he or she had cognizable local or personal rights would courts turn to learned texts, as sources of a more general body of law, a presumptively universal “ius commune.”37

If medieval imagery is often invoked, so, too, is the pluralism of a system outside of Western Christendom. Some of the recent interest in the approach of the millet system of the Ottoman Empire has focused at times on its utility for merchants and its role in economic development.38 Other approaches stress its relationship to the law of church and state. The basic millets were religious groups. Merchants were added as a part of one of the millets. As to religious groups, applying their own law, we see an application of personal law, as structured by the larger state. This idea exists today in some states and is discussed regularly in the United States (which does not have such a system) in the context of religious liberty.

From various sources the view of multiplicity in the history of law informs current discussions in, for example, church and state in the United States. It has recently been noted that religious law has found a place in the law of the United States. Nichols and Witte have noted that “allowing a qualified priest or pastor, rabbi or imam to serve as an arbitrator for parties is an easy case. Allowing the parties to choose the applicable law, even if it is religious law, aligns with the general availability of choice-of-law granted to parties.” But issues remain. “Refusing to enforce arbitral decisions that venture too far beyond society’s accepted norms, even if the decision stems from religious precepts, accords with shared principles and values. But deciding what is ‘too far’ raises novel challenges for courts as they balance religious liberty with equality, uniformity with particularity, and freedom of contract with freedom of conscience.”39

The current discussions of the millet and certain parallels in the modern situation sometimes raise the point that the millet system of the Ottoman Empire, in which religious minorities were to a considerable degree self-governing, becomes apartheid in another set of circumstances. Membership questions are boundary maintenance for groups and are about exclusion, whether this is viewed as membership, or citizenship, and whether the group decides the basis of affiliation, or some larger entity, often the state, decides. The question reflects conflict. The English philosopher John Gray refers to the [American] “anaemic and impoverished conception of pluralism and cultural diversity” which sees the issues in terms of choices about “personal plans of life” rather than “conflicts among whole ways of life.” He describes the “exclusionary forms of life, spanning the generations, membership in which is typically unchosen and which tend to individuate themselves by their conflicts and their historical memories of enmity.”40 These are the issues raised by church-state controversies in many countries.

6.4 Three: Pluralism and Legal Education

The current pluralist discussion includes participants from many countries and many disciplines. These countries have different legal systems and different ways of teaching law to those people who will practice law or be judges or other figures in those systems. The discussion here begins with some ways in which the American system, usually described as centralist, nonetheless includes pluralist ideas. It moves on to some comments about civil law approaches.

The history of modern legal education in the United States is commonly begun with Harvard Law School in 1870, with the coming of Langdell and the case method, and with an emphasis on what the faculty at Harvard called “pure law.”41 Harvard Law School did not teach Roman law, comparative law, or administrative law. While the conservatism of the American law school curriculum is often noted, it is significant for present purposes that the law school curriculum was finally expanded to include administrative law, comparative law, courses in sociolegal studies, and sometimes Roman and canon law. But these courses, now as when Ames wrote to Harper in 1902 about “Pure Law,” are viewed as secondary or elective and often offered in alternative years. Nonetheless they are offered, and presumably someone takes them.42

Such courses provide a view of law as not only different in different times and places but also as emanating from different sources. They may also suggest an approach to law that focuses on persons as much as, or even instead of, territory.43 The emphasis on persons seems quite deeply opposed to what is taken as a basic proposition of Anglo-American law.44 But perhaps this is worth further consideration.

The law, we like to say, is not a respecter of persons.45 By this we mean, as Blackstone46 seems to have meant, that the criminal law makes no distinction between the rich and the poor.47

But if we mean that the law takes no notice of categories of person, we would be wrong.48 As John Chipman Gray indicated in his treatise on jurisprudence, legal systems distinguish between various kinds of persons: normal human beings, abnormal human beings, supernatural beings, animals, inanimate objects, and juristic persons.49

Legal discussions saw such categories as Infants, Married Women, Slaves, Aliens, Sailors.50 It might be suggested that different approaches to the transactions of merchants and nonmerchants of the Uniform Commercial Code (UCC) is a reversion to the law of persons, though it may be noted, these identifications are for particular transactions.51 (The UCC does not classify individuals as assigned to a separate legal world. The comments make plain that people who in one context are merchants can be, in another context, consumers.)

Pluralist thinking, indeed pluralist thinking at the international or global level, entered the ordinary law school curriculum directly in certain discussions of international law. The students of Ernst Freund52 at the University of Chicago would presumably have heard him say that sovereignty was a complex idea; that the world he saw had many partial sovereignties; that federated states like the United States would not, at the federal level, be sovereign under the definitions of certain analytical theoreticians.

Students at Harvard who studied with Francis B. Sayre might have heard about the difficulties of extraterritoriality and the treaties which governed the issue in Siam. Sayre’s article on “Siam’s Search for Sovereignty” indicates how complicated the idea of pluralism in an international context would be in practice.53 Sayre, a diplomat and teacher at Harvard Law School (as well as Woodrow Wilson’s son-in-law), provides an indication that international law in the American law schools (as well as courses on church and state) taught ideas which evoke legal pluralism, one way and another.54 Sayre’s discussion can be seen as illustrating a structure that permits multiplicity, but that structure has some difficulty with it other times since it becomes necessary to consider membership questions as part of an approach based on personal affiliations and then deal with the details of a foreign legal system.55

The language of capitulation is largely gone today, as is the idea of “evocation.”56 As Sayre makes plain, Siam had a “sovereign.” What it did not have, until the mid-to-late nineteenth century, was something called “civilization.” And then, once having those things, the country (now mapped) still did not have the sort of independence that we associate with sovereignty. Sayre’s article describes Siam’s treaties with a fair number of countries and the kinds of problems that the treaties posed for the government of Siam.57 The country was not a colony of any country, but because of the treaties, it was unable to operate an effective legal system. The article describes the diplomatic efforts, led by the American government under Woodrow Wilson, to have the treaties abandoned or renegotiated. Students of Sayre’s at Harvard Law School could easily have known this story, perhaps because Sayre discussed his experience in Siam, perhaps because they read his writing, perhaps he taught it as part of his course.

At Yale we not only have the social scientists of the 1930s but also someone like Robert Cover, who taught procedure (and, one assumes, his ideas of jurisdictional redundancy) as well as Jewish law.58 Halliday states that Cover’s work is “arguably the richest examination of laws’ multiplicity and its interaction with other norms.” He regards this work as coming from “outside the pluralism debate.”59 But perhaps Cover can be seen as continuing a conversation on pluralism and the contact between legal orders that was much older than the current academic discussion to which (I assume) Halliday refers.

Pluralist ideas might be discussed in classes on legal theory, law and society, philosophy of law (or later courses in law and anthropology and African law), or canon law in connection with theories that are alternative to theories of legal centralism or indeed any other currently discussed theory of law. There have long been courses and casebooks that signaled and even revolved around the highly structured legal systems that were not state-law.60 Theoretical work that was not mainstream might be the particular interest of some individual faculty member. Students in American law schools might have heard of sociolegal studies and perhaps even commentary on the work of the Russo-Polish theorist Leon Petrażycki. Recently, for example, an English law professor suggests the significance of the writing of Petrażycki for work in sociolegal studies.61

American legal scholarship has characteristics of bricolage, as has sometimes been noted. It is criticized not merely for failure to engage current controversies and material in the different fields in use but also for a lightness in relation to those fields, a thin knowledge, a failure to demonstrate—or even to worry about demonstrating—competence in the disciplines. But American legal scholarship on pluralism has nonetheless a considerable strength, which is revealed by the importance of its role in the canon on pluralism. It is, of course, the English lawyer Maitland who is cited for the point that the state and the corporation stand in a relation to each other that is not (merely) hierarchical; but then John Griffiths is mentioned often for the point that there are accommodations of pluralism that are consistent with state centralism; and Robert Cover is remembered for his claim that there are groups that have not forgotten histories and narratives quite independent of those which the state employs in its descriptions.

In other countries, other figures may be prominent. Kantorowicz, writing in 1934, saw both the sociology of law and the free law movement as dominated by names from Germany and the United States. Other countries might have added other names, but the basic point that Kantorowicz made was that legal education had to involve itself with the question, “What is law?” As to this question, the civil law—itself not the same things in different places—and the common law do not have identical views. The civil law distinctions between positive law and legal science is hardly known to the common law. The idea of a basic grammar of law, the elaboration of concepts that are then related to each other, the insistence on a goal of certainty derived in a mathematical way from axioms, all of these ideas are barely referred to in the United States and not only because of the work of the realists.

Hermann Kantorowicz, a founder of the German free law movement, encountered common law ideas through his contact with Karl Llewellyn and others after he was forced out of Germany by the National Socialists. He understood the issues in terms of the “confusions” of notable realists, but some of this seems to be a contrast between German legal science and the common law.62 It may also open inquiry into the differences in national approaches, which may teach not the civil law in general but a specific civil code.

The basic point is that legal systems from many countries will have to deal with the problems of religious and tribal groups and customary law. Countries using the millet system will have to deal with the questions inherent in that institution.63 Countries will have to decide what treaties to make with other countries regarding citizens abroad to the extent that they participate in international organizations, and they will have to deal with international law and issues of global legal pluralism. Their own domestic law, as taught to law students, will touch on these questions. In some countries, academic work on the sociology of law will bring these questions to the table directly.64

6.5 Four: “Mere Lawyers” and Others

Maitland called himself a “mere lawyer,” possibly assuming that everyone in his world was familiar with the term through an entry reporting a conversation between Boswell and Dr. Johnson in which Johnson used the term. Lord Coke, Johnson said, was a “mere lawyer,” though he would not have liked to be called that.65 The comment, and the distinction between academics and lawyers and judges, has resonance.66

It seems that the legal literature has a role in the pluralist conversation, but it is a role that has been in some ways limited until very recently.67 Elaborate indexing and retrieval systems were familiar to the lawyers for whom they were designed, but were not, for example, accessible to historians or anthropologists. It is also possible that the legal material was inaccessible intellectually. A recent book review urged legal historians to take note of pluralist discussions despite a number of intellectual disincentives.68

Thus, it is hard to say that there is a single “conversation” or “debate” about global legal pluralism. One might more usefully ask in what discipline(s) a particular debate is located and what questions are then generally asked. Current academic discussion tends to assume a single preexisting discourse in each particular discipline, so that every paper is taken as written consciously against a framing conversation.69 Every paper or book is a contribution to a presumably recognizable debate, and it becomes incumbent on the writer to situate the specific project in relation to that usually (though not always) current writing. But issues of group loyalty, sovereignty, law from various sources have been and remain always a complex and very old discourse. Intellectual worlds before the late nineteenth-century division of academic fields were somewhat more integrated. A classical education formed a common background with people who lived in a relatively small academic environment. There was, until the very recent past, not so much to read or to “engage” as we say now. Maitland saw himself not only as a “mere lawyer” but also as a “poor lawyer” who had “antiquarian interests.”70 But his work on pluralism—see the well-known proposition noting that “there seems to be a genus of which State and Corporation are species”71—is very much the observation of a lawyer who moves from particular to general and sometimes sees analogies across fields.72

For lawyers as much as others some questions relate to words, though lawyers may assume that some concepts, for example, sovereignty,73 are not merely contested ideas now (contested in a conversation among current academic writers), but in fact have always been complex, different at different times, serving different functions even when using the same language.74 We talk about consideration doctrine (in the field of contracts) using various definitions, looking at various applications, and finally, as the Restatement suggests, we say sometimes that the word is a conclusion. The word is understood as reflecting a judgment to the effect that a particular set of facts involves an enforceable contract.75

But what does “sovereign” mean? Writers in many disciplines are quick to note that the meaning of the word is contested. Ernst Freund called it something like “interesting and complicated,”76 meaning, at the very least, not clear.

While “sovereignty” is regularly described as a contested idea, it is also often still seen as a term (a concept) whose meaning is clear enough to be operational. Thus, Hedley Bull said, “[I]f modern states were to come to share their authority over their citizens, and their ability to command their loyalties, on the one hand with regional and world authorities, and on the other hand with sub-state or sub-national authorities, to such an extent that the concept of sovereignty ceased to be applicable, then a neo-mediaeval form of universal political order might be said to have emerged.”77 Lawyers may well think that “sovereignty,” like “consideration,” is a conclusion rather than a test.78

They may take concepts if not lightly at least cheerfully, as Arthur Corbin said.79 To get at the meaning, a lawyer would probably look at the examples of things to which that concept is attached. The problem is not only that the same word means different things in different contexts (acceptance of offer, acceptance of goods, acceptance of a negotiable instrument); it is also that the same word can mean different things, at different times and places, in the same context. (Does anyone think that the word “marriage” is a term of fixed meaning?) There is a famous sentence about how lawyers think: if you can think about something without thinking about the thing it is attached to, then you have a legal mind.80 And certainly this separation of things that are connected is part of what lawyers can do. Lawyers break questions down into small parts, in the hope that at least one of the pieces will support something that looks like a possible answer to a practical question. In this sense, lawyers focus on defining soluble problems. But this dissection and compartmentalization of material is not the only thing they can do. Another thing, particularly significant for thinking about legal pluralism, is that they can think about law in different ways. In 2006 Griffiths noted that lawyers are able to adopt different points of view about law. It is here, he wrote, that “the continual enrichment of legal thought resides.”81

Of course, no one denies the importance of the view of law from the “internal perspective,” that is, the law of the state, positive law, as used by judges, and lawyers and as taught in law schools to students studying law. From the internal perspective it is important to distinguish law from nonlaw, law from other forms of social control. But looking at positive (official, state) law as one of the many forms of social control may invite perspectives in which the question “What is law?” is not the “central” question in the way that it is for practicing lawyers and judges. If we are looking at social control in the society more generally, considering official law as one of the forms of social control, we may see other questions.82

Perhaps curiously, this is a point that lawyers find difficult to communicate to those in other fields. It is as though the standard positivist definition of law as linked to the state and operating top-down—is taken as binding and universally and timelessly accepted.

But the minority reports, as one might say, indicate that in some inquiries, it is not “What is law?” that is the important question but rather “How do the different systems of social control interact?”83

One answer is hierarchical: all the group systems are less than and subject to the state system, which not only coordinates and adjusts (as the early pluralists put it) but also regulates, disciplines, and shapes. The idea that territory and personality are coexisting jurisdictional approaches does not mean that these theories are articulated or delineated in that way.84

Further questions raise large issues of norms, empirical data, and universal standards. Jeremy Waldron offers some questions that are useful as illustrating an important set of general questions, some empirical and conceptual, others normative. Waldron asks first whether legal pluralism exists, and then whether it is common, whether it is universal, and then whether we are characterizing the phenomenon as the coexistence of legal systems, as in federalism, or the coexistence of law and morality. The normative and evaluative questions would ask whether pluralism is a problem and, if it is, what can be done about it, or a value to be protected, in effect.85

In contrast to the questions raised by Waldron, we see questions that are more detailed, more oriented to the issues that must be resolved in actual disputes. These other questions are often rooted in the practical interaction between groups and the state, taken as larger and more powerful, as it may often be operating in a system of weak pluralism in which other law, religious or customary law for example, has a place.

Here is Griffiths: “There is a considerable technical literature on the subject … mostly concerning a small number of fairly standard problems arising from the recognition of customary law.”86

Griffiths describes the questions: “When the state turns the ‘customs’ of various sub-groups of the population into ‘law’ that in specified circumstances is allowed to supplant the uniform general law, it finds it necessary to formulate rules which determine which sub-group’s law applies to a given transaction or conflict.”87

He then offers a list of the standard problems:

These include rules concerning group membership (defining who is a “native”, or a “Mohammedan”, or how a person can change the law applicable to him, e.g. by voluntary subjection, renunciation, marriage or conversion), and choice of law rules for relationships involving parties belonging to different groups. Likewise, the state must decide on which subjects (in particular, family law) and in what circumstances (for instance, particular geographical areas) it will accept regulation according to sub-group norms, and when, on the other hand, it regards the lack of uniformity that that would entail as intolerable (e.g., criminal law). Recognition brings special problems concerning the ascertainment of legal rules whose validity and content cannot be established in the ways habitual to the operatives of state legal systems (with the consequence that recognition of bodies of written law—Jewish law, Hindu law, Islamic law—has always been less problematic than that of unwritten law).88

Further Griffiths writes:

Decisions must be made concerning the possible “recognition” of indigenous tribunals applying local or group custom, and the review of their decisions by the state courts or other authorities. There is also the question of acceptability: some rules which otherwise meet the criteria for recognition will be so offensive to the moral and legal sensibilities of the representatives of the state that an escape-valve rule is required whereby enforcement can be refused. … Finally, provision needs to be made for … change in the body of recognized customary law, by means of legislation, delegated legislation (e.g., by “houses of chiefs”), and judicial precedent.89

These issues, while central from the point of view of state law, may not be the central questions the group raises about its relation to the state. A group may debate whether to participate in various ways (voting, military service), how to comply with various laws relating to health and education without compromising group values, and so forth, and the answer the group may give in different settings may be different.90

As noted earlier, some important writing on pluralism derives from the American approach to church and state, through judicial interpretations of the language of the First Amendment to the U.S. Constitution. This work often focuses on the ideas of establishment and the free exercise.91 One approach here seeks to maintain a clear distinction between groups “inside” a state and groups “outside.”92 In some settings, however, there is considerable interpenetration between inside and outside, as well as a significant supranational existence. Sectarian religious groups are the usual example. They are very large in their demands on their members, insisting on a way of life in addition to specific religious commitments. They may compete with the state for the loyalty of their members. Their contact with the state may be limited. Members of groups may or may not vote or litigate. If they appear in litigation, they may or may not have the backing of the larger group.93 Some groups may seem to be, at times, approaching a response that is similar to the special appearance—a procedural device in which a party makes a court appearance solely for the purpose of contesting jurisdiction.94 They seem, in effect, to be constantly discussing the details of what belongs to Caesar.

This picture raises a problem with the Bartolus formulation of groups that “do not recognize a superior.”95 Such groups may not be operating on an either/or assumption but rather something more like “yet,” or “also”; they do not necessarily give up their claim to be functioning under an alternative “supreme” authority. Bertrand Russell noted, as to the Albigensians, for example, that after they were forced to accommodate, “their descendants submitted inwardly as well as outwardly to the authority of the Church.”96 Groups may have, in their history—older than the history of the nation-state—emigrated or destroyed themselves rather than submit to state regulation that threatened them, and they may have maintained the distinction Russell indicates, between the inner and outer version of their system. These may be, as Griffiths says in relation to a discussion of Sally Moore’s “semi-autonomous” groups, “tactical” strategies.97 They may reflect deeper adjustments. But they are all part of the broad category of “interaction” between systems of social control.98

The American attempt to deal with these questions is often seen as unsatisfactory to the degree that one mid-twentieth-century attempt to clarify would simply read problems as though religion was not in the case at all.99 This is not a new frustration, although it has intensified as the problems of exemptions have moved from the focus on small sectarian groups for exemptions for particular practices to much larger problems touching the rights claimed by larger groups as just the right of the general population.100

It seems, as John Griffiths noted, that it is lawyers who find it easiest to look at law in different ways, from the point of view of various groups and nation-states. Perhaps this trait is formed by a kind of training that forces the student to take the side of various parties in an argument; perhaps it comes from a temperament in a writer that is unusually open to ambiguity and uncertainties, a finding of provisional truth, or in the search for workable solutions. It seems to be lawyers who are arguing that when considering pluralism, the question “What is law?” is not always and inevitably the central question.101 The American legal tradition includes lawyers who saw that a danger for lawyers was taking abstraction as reality. Before the realists and Felix Cohen on “Transcendental Nonsense” we had the observations of John Jay Chapman.102 And of course the observation is not unique to Americans. Owen Barfield, an English solicitor, wrote a story in which a woman and her young son are described by her lawyer in the language of the English law of property. They are referred to as the tenant for life and the remainderman.103 There have been many before and after the group called Legal Realists who warned against giving abstractions excessive control.

But certainly the American realists repeatedly made the point and often they also resisted disciplinary boundaries.104 See, for example, T.R. Powell’s conclusion to his essay in the 1941 collection My Philosophy of Law. Powell wanted to know as much as possible about the behavior of judges. Responding to a continental lawyer who said that this was not law but was politics, he said, “I don’t care whether you say observed social conformity is law or whether you merely call it observed social conformity. I know that it happens to a considerable degree, and probably more so because there may be clearly legal trouble if an adventurer goes too far on his own.”105

Whether pluralism is taught as a part of a jurisprudence course, or as a piece of a sociolegal studies course, would depend very much on whether courses like this were offered in a law school curriculum.106 A program that taught “not the civil law but the Civil Code” as a French academic said at the time of the adoption of the Napoleonic Code in France, would presumably not venture much outside the codes in a civil law system.107

The grammar of law idea, the rationality of the presentation and the elaboration of the concepts of the law (meaning, as Roscoe Pound repeatedly insisted, something different from what the common lawyer meant by law) was described by the civilian Mirjam Damaska.108 Certainly one must ask whether the description of this presentation, from 1976, should be modified today. It is common to hear that the institutions of the civil law system and the common law system have in some ways come together. Both have codes, both have statutes, both have administrative agencies. But the approaches to these institutions may be quite different in civil law systems and the common law world, as different as the idea of law was at the time that Kantorowicz wrote his criticism of the realists. Particular “rules” may seem to be the same, and the influence of different social and cultural developments may be international. But the possible differences between the civil law and common law definitions of law, their traditions of analytic work and their expectations of law in society are a quite different subject.109

Legal pluralism takes this observation about several possible definitions of “law” and extends it to various forms of social control, whether these are domestic or global.110 Its focus is often empirical (historical) and descriptive. Some of the questions are normative. Among these are the questions that are discussed under headings like church and state or customary law when a group seeks an accommodation: is this deviation from ordinary law, is this exemption (whether statutory or constitutional) good, or barely acceptable, or not acceptable at all? This is the discussion within the framework of a liberal structure in which the state is assumed to accept pluralism in general, as one of its liberal values. Individuals differ and liberalism protects individual choices. But the questions can become more difficult when we say that liberalism itself is one of the values which is contested and when individuals have formed groups or tribes or corporations that are large and powerful. Here, it is philosophers who have a good deal to contribute to the conversation.

6.6 Five: The Assumption of Liberalism

Treatments of the most abstract version of this question—what is the relationship between pluralism and liberalism?—can be very different. Paul Schiff Berman, arguing in general for a procedural approach to problems, argues that pluralism is more than an aspect of liberalism and is different in significant ways, not least in taking seriously social phenomena that liberalism sometimes ignores.111

The philosopher John Gray, rejecting the universalism he associates with the Enlightenment, sees tribalism and group life as ancient and dark. The real normative goal he suggests, is to seek a modus vivendi rather than a consensus or coercion.112 Gray stresses the negative aspects of group life, issues of intergenerational conflicts, and practices that may be unacceptable to the larger surrounding cultures. There may be intransigency (sometimes associated with higher law arguments) and powerful feelings of tribalism. In this discussion the proposition that groups may reject liberal values becomes a central issue. Here, we can reach the point where, as Isaiah Berlin said late in his life, if the group rejecting the liberal value threatened a way of life, one would have to fight.113

Kekes suggests that the conflict between the two orientations based on “overriding” commitments (in liberalism to specific values; in pluralism to having no overriding value) may be reduced or eliminated by thinking in terms of defeasible commitments.114

An older canon offered one answer which urged that there is no necessary conflict, since the ordering is clear and the groups are, in effect, often nested in one another.115 But other writers see more tension. Gierke noted that from the start there were writers who “sought to oppose to that centralization which had triumphed in the Church and was threatening the State, a scientific statement of the idea of corporative articulation and a logically deduced justification of the claims that could be made on behalf of the smaller groups as beings with rights of their own and an intrinsic value.”116

With the rise of the modern nation-state, it is commonplace to describe the various internal entitites as “groups” or associations, within the state, perhaps authorized by the state and competing with each other for the state’s attentions and benefits. This emphasis informed the perspective of interest group pluralism. In another image, we see the various entities only in terms of their individual members, describing the affiliations as entirely secondary to the large citizenship affiliations. It is a tradition that goes back to Count Tonnere: to the Jews as a people nothing, but as individuals everything.117

We may see the group affiliations as purposeful, Gesellschaft as Ferdinand Tonnies put it, necessarily limited in their interest to their specific purposes. When we look at the groups that are commercial, or corporate, parts of a global economy, we may understand their position in relation to the political order this way: limited. Or we may see the global corporate world as something that penetrates and overlaps the political world, perhaps even dominating the political world, though in the shadow of an ideology which insists that the public political order, whether national or global, is the “sovereign.”

And finally, while we may see group affiliations as ancient, organic, and demanding importance—religious affiliations, for example—we may see that they are also sometimes transitory.118 Americans particularly are often wanderers and seekers in religious terms, trying to understand themselves and their world through the optics of different religious perspectives. New religions make regular appearances in American history. Are these groups powerful, and organic? Or do we frame these issues somewhat more casually, as individual life-choice questions?

Even those insistent on the importance of religious groups see that conflict cannot be entirely eliminated. Conceding that there are trouble cases left and that we sometimes start looking not for “answers” but for adjustments, Jean Bethke Elshtain makes the point. In the context of American controversies over religious objections to secular legislation, she writes that there are, in the American context, content “adjustments” and compromises.119

Adjustments and compromises are sometimes possible at some level; however, significant differences will continue to exist.120

Some of the writing on the question of “limits” of accommodation is done within the context of a particular nation/state, often one committed to the ideas of liberalism. Thus, the American discussion considers the significance of the First Amendment to the U.S. Constitution and to the question whether a particular “exercise of religion” (not merely worship or prayer, but a way of life) is acceptable in the framework of particular liberal values.

The questions are intense when we speak of universal human rights. Some of the human rights discussion raises the question not only of a substantive certainty where it may not be appropriate (age of marriage? forms of marriage?) but also of the ability of the enforcement mechanism to bring about change.121 The eradication of age-old cultural or religious practices remains a prime example of a setting in which law may have operational difficulty. Even claims lost legally may be maintained psychologically for a long time. Court decisions may be ignored.122 Limits of law is a common idea, at least in American legal education.

In general, universal human rights raise serious questions for global legal pluralism and the limits of recognition. Stephen Howe observes that “for such critics, the whole idea of ‘universal’ human rights is actually a gigantic fraud, where Western imperialist or ex-colonial powers try to pass off their own, very specific and localized, idea of what ‘rights’ should be as universal, trampling roughly over everyone else’s beliefs and traditions. The very structure of ‘international law’ was created in the colonial era, by the colonial powers.”123 Even a right of conversion is not to be taken as self-evident, because some religions do not accept the idea of conversion. Religions, from this point of view, may be clubs one can join but not leave. From the point of view of the liberal state, free exit from the religious group is an aspect of religious freedom. If we think that the assumptions of liberalism should not necessarily be controlling, does that mean that there are no standards at all and that all legal systems must be allowed not only to speak but to control a case, no matter what their norms, rules, or values? Are there no minimum standards here? Natural law does not seem to provide answers here first because of its indefiniteness, and second because of its links to the traditions of Western Christianity.

But some other approaches might be available. For example, Stuart Hampshire suggested that a minimalist understanding of what a human being requires, focused on evils to be protected against (e.g., starvation, imprisonment, torture).124 Elsewhere he, like Berman, emphasizes minimalist procedural justice.125

For those working on global legal pluralism to reach these issues, whether as academics or practitioners, it will be necessary to use the writings of people in a number of areas, to cross disciplinary boundaries, and to trespass, perhaps even encroach, on the intellectual territory mapped out by particular fields.

Work on this point comes from the political philosophers who have developed the pluralist thinking of Isaiah Berlin. The idea neomedieval suggests that there was an interval of something else, often the system of nation-states we call Westphalian. But from the point of view of, for example, Isaiah Berlin, John Gray, and Stuart Hampshire, the pluralism of the medieval situation is an aspect of the human condition. Berlin elaborates it in terms of the plurality of values, the necessity of choices among goals that are and will remain incompatible.

This idea entails more than the choices that might be made by individuals within a liberal system built on the importance of individual choice, as John Gray makes clear. Rather, it involves the idea of collective identification and alternative definitions of “the Good” and “the Good Life.” The suggestion is that we should talk about minimal ideas of universal structure rather than more ambitious ideas. In saying this, the political philosophers treat a core issue discussed by various others in different vocabularies. The dual ideas of law and the limits of law can, it seems, be implicated in all these discussions.

Many of the questions here are old. We are, to some degree, learning again things about law and fact, charts and reality, that have, it seems, been learned (and taught) before.

6.7 Conclusion

There are various ways to look at law, and legal academics, like earlier legists and jurists, have provided insight into some of those which can be used. Some of this writing is at the moment classified as sociolegal scholarship. Some is classified as technical writing on conflict of laws. Still other scholarship is classified as modern commentary on Roman law. The specializations in the academy have resulted in writing from different disciplines that do not speak to each other about core ideas, and academics look at law from a particular disciplinary platform, and often have a specific idea of law which is quite possibly taken as universal.

Law as an academic enterprise has its own history, language, categories, and methods. It also has its own minority reports. As an academic field, law may be considered a subfield of something larger.126 Writing on legal pluralism is in this sense a subfield, but its perspectives and debates are accessible now as possibly never before. The writing of lawyers, from the time of the medieval students of Roman law, is already a part of the pluralist canon. Use of those perspectives and those debates—as varied and intense as debates in any field—would enrich the contemporary pluralist literature.
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7.1 Introduction: Legal Pluralism and the State/Law Nexus

At the start of this contribution is the acknowledgment that there is a long-standing contention with both the fact and the function of legal pluralism.1 This distinction between a claim regarding the actual existence of legal pluralism, which refers, simply put, to a multitude/pluralism of social regulatory systems to which legal qualities are ascribed,2 on the one hand, and a seemingly never-ending jurisprudential and legal theoretical dispute over its status, its function, and ultimately, its significance on the other, points to a more fundamental dilemma. “Legally plural situations have different but coexisting conceptions of permissible actions, valid transactions, and ideas and procedures for dealing with conflict in the same social field. […] They are typically organized around differing conceptions of justice. A critical concern of work in legal pluralism is the nature of the interactions among legal spheres.”3

With that alone, little is done, however, it appears, to assuage continuing concerns regarding the qualities ascribed to these different regulatory orders. But, why does the recognition of different, competing regulatory orders provoke such concerns? Much suggests that the problem is not one of facticity, but one of normativity. In other words, the coexistence of different regulatory systems alone appears to be a commonly accepted social fact. And, we seem to know which legal community and, indeed, communities we belong to. Such existence is not without friction, however. “Given increased migration and global communication, it is not surprising that people feel ties to, and act based on affiliations with, multiple communities in addition to their territorial ones. Such communities may be ethnic, religious, or epistemic, transnational, subnational, or international, and the norms asserted by such communities frequently challenge territorially-based authority.”4 In a similar vein, Emmanuel Melissaris observes that “the conception of the law in terms of shared normative experiences reflects the fragmentation of our identities and memberships.”5 Everyone inhabits a pluralistic universe of different ordering systems that oftentimes may exist in peaceful harmony side by side, making up a complex and multifaceted social order. Rules of industry, customary practices, as well as routines, standards, and beliefs can all exist side by side simultaneously, and they may do so even in a universe where this plurality of social ordering systems includes legal rules enacted by state organs, including the legislature, executive or judiciary. Importantly, this web of communities is as much globally spatialized as it is locally concentrated. In his landmark article outlining the concept of “inter-legality,” Boaventura de Sousa Santos observed that “the national (and the international) territory consists of several social spaces which, though autonomous, interrelate in different ways. Within each social space and across spaces different kinds of juridical capital circulate: nationalised or state juridical capitals and private juridical capitals, sacred and profane juridical capitals, and so on. Each kind of juridical capital prompts a specific kind of actions and symbolic universes.”6

The existence in and across different normative communities and one’s daily navigation of the demands this existence places on us is a quotidian, ever recurring experience but also one of precariousness and volatility. What might appear from the outside as a peaceful coexistence of different norms, regardless of whether they are all within the universe of “in-official,” societal norms or exist alongside a great (and, expanding) body of legal norms that emanate from the state, requires a constant, individually and collectively exhausting engagement with these norms—both consciously and subconsciously. The navigation of and the existence in different normative orders along nationality, citizenship or tribe, religious or cultural memberships, race, gender or just ‘family’ can be particularly stressful as it involves important and difficult decisions regarding membership, loyalty, and identity. And yet, as the legal positivist account of legal pluralism is oftentimes construed in considerable distance from the complex reality of living in and, with it, it might tell us very little about its constitutive forces and even less about the actors in it.7 It says little about the force that drives one’s membership and association with or entanglement in this or that normative order, nor does it say much about one’s own ability, agency, or even voice in relationship to navigating these orders. William Twining, in an important paper in 2012, observed: “In much of the literature, the focus is still on the interaction between state and non-state laws: how the state does and should respond, where it should hold the line, how minority communities should adjust, and how they can make their voices heard in policy formation.”8 Legal pluralism, by contrast, decentres this “state and …” dichotomy in a radical way by opening up a far more differentiated vista of distinctions, frictions and interactions. And, it is in relation to this differentiated map that ‘the state’ can be unpacked into its different meanings—historically, metaphorically, symbolically, legally.

For lawyers, the engagement with “the state” reveals a problem on a foundational level. In every step of conceptualizing, defining, and operationalizing law, lawyers will inevitably and unavoidably get caught up in the stronghold of history and ideology as the state—despite flag, courthouse, and army—retains a strangely amorphous and ephemeral quality that renders it ever elusive. That is why, while attracting ridicule, among other things, the “legal centralists”9 are themselves not necessarily always going to be able to clearly pronounce which version of “the state” they are referring to. As we will see, this leads to a host of problems regarding the challenges for critically engaging legal pluralism not just in relation to what is and is not meant by “the state” but also for situating legal pluralism in the larger context of social theory, philosophy and sociology, but especially from the perspective of postcolonial theory and critique. It is here that legal pluralism is no longer merely a challenge and provocation for legal centralism, but a concern for the much wider field of political and social theory that seeks to uncover the hidden continuities between colonial expansion and present-day exclusion, criminalization, and “othering.”10 The critique of state-centeredness is meant to render visible the many normative universes of which the ones we associate with “the state” are only a part. By contrast, the postcolonial perspective on legal pluralism prompts a critical investigation into the patterns of institutional, systematic and rhetorical domination that have been and are effectingly still being disseminated from the Global North into the South in the names of the state and law, while placing these in juxtaposition to the raw and alien “other” of indigenous, informal, unofficial and non-legal norms. Such domination unfolds in both institutional and rhetorical as well as in procedural and symbolic forms.

It is in light of this that we can now understand the challenge of legal pluralism more clearly. A first step in developing a critical theory of legal pluralism must be to resist treating it as the opposite of, say, state or “official” law, as long as the idea of “law” is being seen as inseparable from a notion of state, while neither of them is subjected to further differentiation, historically, conceptually or else. The second step should, then, be to draw a distinction between legal pluralism as argument and as manifestation. Legal pluralism as argument treats it as part of a dispute, as an element of rhetoric, on the one hand, while legal pluralism as manifestation renders visible its many different forms as a multifaceted emblem of a pluralistic social order, on the other. As argument, legal pluralism directly intervenes into conversations over the location and the operation of power, authority, and the drawing of lines between legitimate and illegitimate orders, between “formal” and “informal” laws. Meanwhile, as manifestation, legal pluralism is concerned with the registration of coexisting and coevolving, complex forms of social orders, some of which are going to be labeled as “law” in contrast to and in distinction from others, including “informal,” “social,” or “nonlaw.” The tenacity with which scholars engage in discussions of legal pluralism can be traced back to the tenuous relationship between these two emergences of legal pluralism—as argument in a struggle over power on the one hand, and as manifestation of actually existing, different forms of social order, on the other.

Given the continuing state-centrism in much of the mainstream’s literature “on” legal pluralism,11 the problem we want to thus focus on here is the parallel existence of legal pluralism as manifestation of different, competing normative orders (which, however, are actually studied closely only too rarely and, if so, by sociolegal scholars, legal anthropologists, and sociologists) and as argument against its value in contrast to an allegedly democratically legitimated, coherent and enforceable set of “legal rules” (made from a position of (a) power and authority and (b) an unquestioned assertion of normative superiority). The problem of legal pluralism as manifestation lies in the degree to which its recognition is mere lip service to the sociolegal evidence of existing, different normative universes with legal value or whether this recognition actually translates into a serious, interdisciplinary engagement with that evidence. As argument, the invocation, identification, and problematization of legal pluralism aims at exposing normative and authoritative differences between ultimately competing normative universes. Whether the legal pluralism argument is made in defense of state law against “nonlaw” or whether the argument is concerned with a search for distinguishing categories between different normative universes, it raises the problem “of radical skepticism about value, precisely because it offers no way of adjudicating between diverse legal orders or of evaluating the content of any one of them.”12 This tension between manifestation and argument unfolds against the reality of navigation processes which are always ongoing and in constant motion. These processes may involve conscious investment in staying alert and in exercising practical judgment while having to operate in varying degrees of proximity to or distance from “the law” as associated with (and claimed by the guardians of “the state”).13 But, it can also manifest itself in very concrete experiences with dispute resolution institutions and processes that, even though they exist in the same normative universe, follow different, competing regulatory logics.14

That said, the problem with legal pluralism is not the relationship between state law and “other” law. The problem which can and should be identified under the rubric of legal pluralism is the question how legal orders are being constituted, from where they derive their legitimacy and how actors struggle over navigating between, resisting, and shaping these legal orders. Given the constraints of space in this collection, our strategy of unpacking the issue is the following: rather than spending too much time on engaging well-known lines of attack and defense as they have developed between more positivist, on the one hand, and sociolegal accounts, on the other, the following observations seek to draw our attention more forcefully to the actual usage of legal pluralism as manifestation and argument in current legal and political thought. As such, the following contribution seeks to both build on and extend important landmark insights in legal pluralism in order to attempt a repositioning of the field in a changed institutional and cognitive context today.

In that vein, we shall engage legal pluralism in three ways. First, by turning our attention to the ambivalent, discursive space that is repeatedly being created by confining the idea of legal pluralism to what is at its core an abstract debate in jurisprudence. It is by stripping legal pluralism of its real-world manifestations in order to isolate and focus exclusively on the question of the “nature of law,” that the positivist engagement with legal pluralism turns it into an object of ridicule. Overstating, almost at every turn, the purported ability of “the state” to function as generator of legitimate law, the state itself, its buildings, mechanics, transformations and protagonists, slip out of view. Against this background, the next step of our discussion focuses on what is most frequently now associated with the evolution and the “problem” of legal pluralism—namely, the advent of “globalization,” its allegedly eroding effects on state sovereignty, and by consequence, on the state’s assumed ability to provide a house and a safe haven for law. By identifying some of the historical and conceptual inheritances of globalization, especially where those are rendered invisible among the many dramatic depictions of how economic globalization threatens the foundations of Western liberal welfarism and democratic self-rule, we might be able to see more clearly how much of what is identified today as “crisis,” “emergency,” or “new”15 does in fact have a longer pedigree, even if that is the stuff of a different and often excluded narrative.16 At the heart of this undertaking is the engagement with legal pluralism from a postcolonialist perspective through the lenses of “coloniality of power” and “decoloniality.”17 Finally, in a third step, we will open up the methodological laboratory of transnational law as a critical analysis of the actors, norms, and processes that make up the transnational regulatory landscape today.

7.2 “The State’s” Trouble with Legal Pluralism

As the debate between legal pluralists and its discontents seems to inevitably return to questions around law’s creation, existence, and administration inside or outside of “the state,”18 the state, then, has been the exclusive and dominant reference point and arena for any forth-going deliberation of the subject matter.19 This grounding of law in the state—however little situated the notion often is in terms of geography, history or conceptual differentiation20—erects vision blinds in at least two ways. For one, the employment of an in itself not further qualified concept of the state blocks the view on the myriad ways in which the state is both a historical manifestation of a certain evolutionary stage of political order and at the same time, its very own symbolic embodiment, invoked at times as a manifestation of community, an imposition of order or as the use or resistance of power. The “state,” in this first reflection, emerges again and again, in different places and at different times, as a materialized instantiation of political, organized violence,21 while simultaneously leading an ethereal life of blissful purity and detachment, especially as regards the charged concept and idea of a “nation-state.”22 On the one hand, the invocation of the state commits to the engagement and entanglement with a concrete state in its trials and tribulations, its machinery, army, and fanfare along with its bloody history. But, while a closer look at the state should induce some humility, we see how another dimension of the state has us “see” it in an alternative universe, one of abstractness, symbolism, and belief. And it is in that universe in which the state seems to become the more urgently associated with a particular form of democratic political organization, the more this foundation is seen as being under threat.23 Where the state is perceived to lose sovereignty under the influence of eroding forces of disintegration, it is no longer obvious, however, whether the point of reference is an actual, existing polity or an imagined one. For better or worse, the state in this second, ephemeral sense is invoked by both progressives and conservatives, by socialists and alt-rightists. Immigration is a case in point.24 Terrorism, another.25 For either, summoning the state in the second sense, be that as symbol, “argument,”26 or aspiration, frees “the state” and its protagonists from the mess of local detail. Whether seen as threat or refuge, as machine or snake pit, or as savior27 or victim,28 the state wears many faces. More recently, in a largely Eurocentric discourse setting, “the state” has returned as the privileged ideological token, as the discredited welfare state was transitioned into the moderating, “enabling” state, tasked with the protection of individual liberties and market freedoms, even when that new type of protection meant, above all, individualization and responsibilization.29 It’s a logic that hasn’t been broken from Hayek to our present day,30 despite brave and tireless efforts to challenge its inherent, naturalist triumphalism.31

While the question of legal pluralism is not one of sole interest to lawyers, it poses itself here in a particular manner. If we only spoke of “pluralism” or of “normative pluralism,” it would be hard to deny the existence as well as the practical value of multiple norms governing people’s lives as a social fact.32 This is what we mean to hint at by identifying legal pluralism through its manifestations. The sheer variety of routine, customary, community- or faith-based principles, rules, and standards that guide human behavior in the most quotidian sense make up a substantive normative fabric, which is marked by different levels of effectiveness and acceptance.33 The fact that people’s lives are, at least in part, governed, shaped, and driven by such norms, even if both anecdotal experience and systematic empirical study reveal different degrees of compliance, raises difficult questions regarding their “nature” as well as their amenability to change and resistance. But, to raise such questions in law is an entirely different undertaking than in, say, sociology or anthropology. While in law, questions of authority, validity, and enforcement go to the heart of the concept of law,34 the stakes in “the humanities” are different ones. Normative pluralism, then, the existence of alternative, but also competing as well as conflicting, guidelines for human behavior, is both a “fact of life” and an infinitely complex problem in the evolution of social orders. It might therefore help if one remains aware of the particular epistemic community one participates in when discussing legal pluralism.

In light of the prevalence of “the state” as reference and point of origin for a critique of law in main stream legal discourse, a critical interrogation of the contested concept of legal pluralism requires that we uncover the assumptions that inform the identification of legal and normative pluralism, respectively. The distinction between both kinds of pluralism can be traced back to a set of normative claims that, when taken at face value, say little if anything concrete, really, about the scope and materiality of that pluralism itself. In other words, while it appears that the debate around legal pluralism reflects, at least in part, considerable concern over the foundations of societal ordering as such, the ongoing distinction between “legal” and other norms remains to a large degree suggestive rather than conclusive. As a result, the specification of what is actually seen as essential to a norm being a “legal” one as compared to, and in contrast with, another one is actually quite rare. As already noted in the introduction, most often, authors content themselves by pointing out that legal norms originate in and are enforced by the state, while nonlegal norms are understood to live in and to be confined to a different space. As alluded to above, postcolonial but also critical race scholars scholars have repeatedly identified the exclusionary violence of this dynamic, revealing its historical and structural perpetuation of domination.35

When it comes to the legal centralists’ anxieties toward legal pluralism, again, what it is that is being depicted or described as “the state,” exactly, is less clear. This is especially true for discussions of legal pluralism in jurisprudence, where invariably very little is said about the concrete example of a state that is referenced or about the physical, geographical, or historical place that that state is supposedly occupying.36 It is thus not easy to determine whether such a conversation has merely a theoretical, ephemeral entity as its object or whether the references are made with a particular state, its government, and currently existing legal-regulatory infrastructure in mind.

In fact, the prevailing state of theorizing legal pluralism reflects, more than anything, the lack of effective communication between those who find themselves either believing in the fact (manifestation) and importance (argument) of legal pluralism and those who deny the former and are anxious about the latter. This situation results in an epistemological vacuum between both camps, with positivists and pluralists digging in their heels rather than making an earnest effort at short-circuiting the interrupted connections. The observations offered here seek to address this continuing communication breakdown and aspire to make each side more palpable, or at least intelligible, to the other. The stakes of such an undertaking are high as the substance of what is at the heart of the debate—the nature of competing norms for social order—is by no means l’art pour l’art. At a time when the legal foundations of democratic and inclusive political governance are under severe threat from an untimely combination of voter apathy, private technocratic regime building,37 and rising right-wing populism,38 the question of whether there is a regulatory framework that can effectively create and sustain spaces of political representation and participation has taken on a new dimension of urgency. Context, thus, is crucial. In the West, whose current crisis narrative has significantly been shaped by the experience of World War II and the democratic-regulatory project since 1945,39 a central concern with legal pluralism is its conceived proximity, if not identity, with proliferating forms of “private governance regimes.”40 Since the late 1970s, the institutional architectures have been shifting away from what would become an increasingly precarious constellation of eroding social protection guarantees, on the one hand, and proliferating “private” power in a context of privatization and fast-advancing neoliberal policies of “responsibilization,” on the other. At the time, this shift occurred against the backdrop of shrinking spaces for redistributive state policies and continues today in the context of a proliferation of populist, xenophobic rhetoric. Its combination is conducive in bringing about a situation in which the political action ground for legitimate norm creation shrinks while the discursive realm of self-reliance and “autonomy” grows. The accompanying, mind-numbing, and deafening tune is one of ridiculing “big government,” while driving back progressive efforts to maintain or rebuild social-welfarist programs.41 This political economy backdrop for current scenarios of conservative takeovers in countries of both the North and the South prompts the close scrutiny of existing and evolving normative orders, the roles different public and private actors are assuming, and the regulatory frameworks we see unfolding.42 By contrast, it is through engaging with legal pluralism from a sociolegal and empirical perspective, that is, by contextualizing, grounding, and relating arguments around legal pluralism and “the state” that one can hope to resist and escape the clichés as well as the suffocating toxicity that surround each of these buzzwords. A central concern, then, must be to withstand the continuing attraction, as it were, of deliberating the values as well as the failures of a concept such as legal pluralism in the abstract and, instead, to draw on ethnography with regard to the use, invocation, and contestation of legal pluralism. Arguably, the idea (and debate) around legal pluralism should be seen as just one dimension of what, effectively, concerns a fundamental investigation into the ability of human collectivities to govern themselves in a non-self-destructive manner.43 It appears as if legal pluralism’s most important virtue lies in its ability to keep the question of what the project of “law” is all about alive as a crucial dimension of contemporary debates over social ordering.

7.2.1 Pluralism and Unity

From the outset, pluralism is as invested and charged a concept as is that of “unity,” which is why the challenge posed by a legal-pluralist concept of law is a comprehensive and a radical one.44 Where pluralism distinguishes, divides, and differentiates, unity brings together, harmonizes, and must first acknowledge and then negate difference in order to overcome it. This is, in terms of the materiality of a social order, not a question of being but of becoming. The contrasting of pluralism and unity reveals the volatility and precariousness of “order”—now both as a sociological observation and a political assessment.45 But what lies between this space of normative pluralism and that of “legal” pluralism, which itself is readily defined “as a situation in which two or more legal systems coexist in the same social field”?46 It is not obvious that the term “legal pluralism” itself illuminates much. But the problems are different ones. Contrasting normative and legal pluralism implies, in the first instance, a coming to terms with the different nature of the respective architecture of order. Normative pluralism—in all its local and global variation and its differentiation into occasional social practices, emerging as well as diminishing customary rules, collectively embraced (or imposed) ethical standards, religious beliefs, and industry-sector specific customs—might not hold a key to the mysteries of human life but instead prompt us to acknowledge its complexity. In this twist, legal pluralism embodies nothing short of a critique and rejection of an entire host of contentions associated with (nonlegal-pluralist) law. Contentions regarding law’s unity47 or centralism—as in its exclusive originating in the state48—appear in direct contradiction to a legal-pluralist understanding of law, which sees law as being constituted through a plurality of norms, fought over and eventually produced by a variety of actors and having “binding” effect even without the backing of a coercive state.49

The acknowledgment of the theoretical and conceptual possibility that there are multiple sources, authors, and forms of “law” has become a staple in legal sociological theory development and has grave consequences for an allegedly self-contained theory or, “concept of law.” As such, legal pluralism represents the proposition about a situation of fact (“There are multiple legal norms, not all of which are generated by the state.”) as well as the mobilization of an argument about the legal system as such (“Law is legal pluralism; law has to be understood as legal pluralism.”).

We can now see more clearly how the invocation of legal pluralism as fact and as argument leads us straight to questions pertaining to the nature of law and to the relationship of law to other normative orders. In short, the proposition of legal pluralism as fact implies a critique of law’s systematic nature in relation to how society is ordered and governed overall. As we will discuss in greater detail, this proposition opens up a host of difficult discussions about the distinction between different conceptions of law. These conceptions are based on varying approaches to the definition of law through its function, its sources, its enforcement and sanctions, as well as its legitimacy. With a view to these different approaches,50 we can draw a general distinction between theories generally associated with positivist theories of law insofar as some of them depict “law” as a formally institutionalized system of norms generated by an official authority and those more widely associated with sociological or pluralist theories of law. The latter is not only more diverse in its orientation and its entanglement with a host of social sciences in the elaboration of its core tenets, it is also more unruly in its design of a unified architecture of law. While legal positivist theories can be understood as approaching the question of law from the vantage point of differing views on the meaning of sources, authority, and the nature of the legal norm, sociological and pluralist legal theories are more directly entangled with law’s social reality in two important aspects.

At the outset of this distinction lies something in the nature of what Roger Cotterrell identified as a distinction between “working models of law” and “definitions” of law.

The lawyer needs a test to testify what materials can be relied upon in legal argument before a court or in devising legal strategies which may one day be tested in litigation. A social science of law, however, while taking full account of these lawyers’ tests of ‘the legal’ must seek not to close off inquiry, before it begins, by conclusively specifying the nature of the object of study in a definition. Sociology of law relies on ‘working models’ or open conceptions of law which are adequate to guide inquiry and are constructed solely for that purpose. They make it possible to formulate hypotheses about the character and function of law but they may be modified substantially as inquiries are pushed further and the researcher’s perceptions of law alter with new knowledge. There is, therefore, a fundamental difference between a definition of law, which legislates the way we are to think of it and, in effect, terminates inquiry, and a model of law, which is no more than a starting point for study, a peg on which to hang ideas, data and hypotheses. Open-minded inquiry requires merely provisional concepts.51

7.2.2 Law’s Inherent Interdisciplinarity

From which vantage point, then, is law to be identified, understood, and engaged with? On one level, sociolegal studies, legal anthropology, and legal pluralism do not remain in the abstract, but instead claim their stakes through an empirically based, real-time engagement with and interpretation of the complex social relations as they are studied and experienced firsthand. On another level, however, the choice to draw on the vast reservoir of “social sciences” in investigating the nature and function of law leads to a direct interaction with those social sciences—such as social, political, and democratic theory, critical history, postcolonial studies, and systems theory—which make claims about “society” as such and in its totality. This difference in the choice of toolkit and the type of questions being asked and answers sought between positivist and sociolegal studies opens up a host of difficult follow-on disputes. Sally Engle Merry, in her 1988 article on legal pluralism, observed the following:

Legal pluralism has expanded from a concept that refers to the relations between colonized and colonizer to relations between dominant groups and subordinate groups, such as religious, ethnic, or cultural minorities, immigrant groups, and unofficial forms of ordering located in social networks or institutions. … The new legal pluralism moves away from questions about the effect of law on society or even the effect of society on law toward conceptualizing a more complex and interactive relationship between official and unofficial forms of ordering. Instead of mutual influences between two separate entities, this perspective sees plural forms of ordering as participating in the same social field.52

The methodological question of interdisciplinarity is raised at just about every juncture of the lawyer’s engagement with social facts, precisely because what lies at the heart of the matter is what counts as a legally “relevant” fact and what doesn’t. How does the lawyer decide this question? Does law itself provide any guidance in that respect? In one way, the lawyer draws on facts, engages with them, incorporates or discards, assesses, and interprets them in accordance with how she thinks they matter in relation to the legal rule. That is, the lawyer is called upon to “use” them as material that must be understood and placed in relation to the letter of the law. This means that law is being applied to a world seen to consist of facts the different relevance, weight, and significance of which need to be identified in every case where a legal norm or principle is being evoked. But how does law relate to facts? Is law a particular lens through which the “outside world” is being looked upon? And, if that were the case, what lenses are these, and who is wearing them? Again, when positing law—or as Llewellyn and Hoebel designate it as “Law”—as something distinct and different from society, Law “becomes impenetrable on any premises except its own.”53 But, here is the trick: “[t]he only thing about technical Law which is different in the sense of incomparable is that it is a technical field of discourse, one of legal correctness and incorrectness—discussion of which can of course be based only on premises of doctrinal Law itself.”54

The question of disciplinarity/interdisciplinarity suggests the possibility of wearing one or more lenses and switching between them. This, in turn, points to the idea and understanding we have of law itself and whether it can be understood exclusively and comprehensively on its own grounds or whether law is part of a larger body of norms, a system or systems of social ordering and must therefore be assessed in relation to its context. In other words, is it justified to juxtapose “law” and “society” as if law were a unified body of norms and principles that exists in distinction and, perhaps even, isolation, from the outside world?55

We can arrive at such a qualification based on an understanding of law as either being “natural” or “positivist” while having to acknowledge to what degree this distinction itself might not be helpful.56 Is law an accessible and discernible framework of meaning and order, in contrast to the norms of which we can differentiate between those facts that are in harmony with that order and those that aren’t? Or, is it wrong to think of law at all as an “independent phenomenon shaped by social, political and economic phenomena”?57 Both from the vantage points of legal anthropology,58 from modern sociological systems theories of law as well as from a media-theory based critique of law,59 such a separation of law from the outside world has rightly been called into question. What becomes apparent through these lenses is how law is deeply implicated in shaping as well as, in fact, creating and “constituting” the social phenomena to which it allegedly is only “applied.”60 That has been shown in a very pervasive way in relation to a whole number of social facts institutions, including the “family,”61 the “market,”62 the “corporation,”63 or “borders.”64 A media-theory based analysis of law goes even further in seeking to shift from the constitution and nature of law itself to a critique of social-normative orders in which “law” represents but a particularly designated perspective. This, to be sure, was already the starting point for the legal sociology developed by Maine, Durkheim, and Weber65 and has further driven the development of evolutionary theories of law by Talcott Parsons, Niklas Luhmann, and Gunther Teubner. At the center of these endeavors we find the question of how to understand the connections between the evolution of the legal order and society, to which the idea of “coevolution” provided one promising answer.66 Law, then, is distinct, but the aim of analysis is to understand its evolution and to unpack the language itself in which distinctions are made and lines drawn.

To illustrate this point very briefly, an example from private law might suffice. The eventual recognition of something like a ‘consumer protection’ law in many legal cultures around the world has been recorded as an evolutionary step in the development of private law and, in particular, contract law. Consumer protection law came to be seen as a necessary step to “keep pace” with the growing complexity and differentiation of business relations, marked by the development of mass contracting and accompanied by a perceived need to mitigate the power balance between differently situated contracting parties. The emergence of consumer protection law as a “corrective” and even redistributive complement67 to a liberal theory of contract law occured within a larger policy framework in which contract law had been perceived as the organizational framework for market exchanges.68 This positioning led to a constellation in which the regulatory purpose and teleology of contract law would be assessed from the perspective of the market rather than from its participants, i.e. the contracting parties as liberal legal subjects. As a result, both contract law and its evolutionary complement, consumer protection law, had effectively begun to assume the role of representing the type of law that is required for the functioning of the market. The “protection” of the weaker party, which was identified as the prime concern of critical contract theory for the longest time,69 became a derivative of the smooth and efficient operation of market exchanges.70

The legal pluralist opportunity, if you will, which is bypassed here would have consisted in taking the bigger picture view. In that vein, even a cursory engagement with power asymmetries in the marketplace opens a window on the complex interplay of the norms that actually govern contracting parties’ behavior. By problematizing the existence of power differentials between contracting parties as merely one manifestation of the different ways in which social relations are structured within and at the margins of “market exchanges”71, it would seem less plausible to merely reach into contract law’s tool box in search of a suitable instrument. Instead, the perception of repeat “losers” in the market place in the face of an increasingly well-organized and standardized system of industry contracting would likely lead to a much more extensive investigation of the causes for such power differentials and of the role that law plays in their perpetuation as well as in their contestation, but also invisibilization. A critical legal pluralist analysis of the socio-legal universe of contract law and its subcategory of consumer protection law would shed light on the plethora of social practices as well as on the norms—hard/soft, formal/informal, customary and cultural—that influence players on different ends of contractual frameworks. Such an investigation would not only lead to a finely differentiated assessment of how these norms emerge, operate, and interact but also expose the struggles over such norms, rooted in claims to socio-economic and political recognition.

After having seen how (contract) law can so easily be interpreted with reference to a narrow reference system as, for example, ‘the market’, we need to gain a better understanding of what constitutes law’s reference system. Efforts in that direction mark the already alluded to, long-entrenched and not always productive tensions between analytical jurisprudence and socio-legal studies. The invocation of “context” only goes so far in illuminating the universe of which “law” is a part. Framings such as “law and society” and “law in context” point to the same challenge, one that has, however, been at the heart of longstanding, empirically based and conceptually differentiated work for much of the twentieth century. The value of such endeavors can hardly be overstated. Meanwhile, such work is only effective in relation to a concrete set of legal rules and societal facts, not in the abstract. An important follow-up question, then, from our brief glance at contract and consumer protection law touches on issues of boundary drawing and, again, relevancy. But, what becomes possible in a concrete context is not merely to distinguish between relevant and non-relevant facts from a legal perspective, but rather to trace the arguments through which such distinctions are being justified. A socio-legal perspective, then, on “context” is complemented by a critical analysis of what is being said and why and what remains unsaid—and, why. In effect, as this critique is concerned with bias and assumptions, it seeks to uncover the epistemologies through which they are (in)formed. The combination of socio-legal ethnography and epistemological critique focuses on the respective reference points that operate in the different framings of contract law’s relations to consumer protection law. As the latter raises questions as to the former’s ability to provide, on its own, as it were, an effective regulatory framework for contractual interactions per se, we become more sceptical when contemplating about how consumer protection law is offered as a state response to curb market failures. Such explanations remain unsatisfactory because they fall short of adequately depicting what is the state and what is the market. This shortcoming is the more apparent when seen in historical perspective, as we realize the long legacy of the oversimplification that is at work in the legalistic juxtaposition of state and market, politics and economics. It is this oversimplification that is and has regularly been operational in a concrete context of time and place, mapped and charted by specific ideological markers. Both the state and the market, however, are categories that occupy real (in the sense of physical) and discursive (that is, symbolic and rhetorical) universes, which is why they are, as such, both ‘telling’ and misleading. While they are employed in apparent reference to a particular moment and place in time by depicting an actual manifestation of the state or the market, their employment simultaneously serves another purpose. State and market here become detached from the messy detail of a complicated situation only to be elevated in that same instant into a sphere of context-free meaning and circulation. Whether it is after Enron 2001 or after the 2008/09 Global Financial Crisis, the juxtaposition of state and market is always both—concrete and ideological. And, the same is true for the invocation of state and market in the context of discussing the promise and perils of ‘regulating contracts’ (H.Collins). As we try pinning down the trajectories of their employment over time, we are confronted with constellations of meaning that emerge in specific local contexts but eventually become operational in altogether transnational contexts, reaching far beyond the local. As we contrast the critique of “the basis of contract” or of “property and sovereignty,” for example, in the 1920s and 1930s72 with more recent iterations over time,73 we begin appreciating the challenge of unpacking these constellations in light of disembedded financial flows,74 high-frequency trading, and a vastly self-referential adjudicatory infrastructure of investment disputes75 that constitutes transnational markets today. This new, fragmented, hypersectionalized and constitutionally still unclaimed context forms the backdrop also for—struggling—law reform efforts in contract/consumer protection76 and welfare law,77 in migration and refugee law,78 corporate disclosure,79 labor/global supply chain,80 and environmental law.81

7.3 Legal Pluralism and Transnational Law

While we have seen from our discussion of how the state-exclusivist claim on law that is being made by positivists continues to powerfully shape the debate over legal pluralism, it is clear now that there is much more at play here. The “state” appears in debates of legal pluralism in various guises, be that as a label for an actually existing historical entity, or as shorthand for a mythical being, a realm of normative aspiration, or as a Fluchtpunkt,82 which provides the reference point from which all perspective on and legitimacy of law is derived. Stories of legal pluralism are told in different ways and from different positions of political, economic, as well as epistemological power and thereby go against narratives of linear, historical, and ideational development.83 The sites of legal pluralism are conflict sites between competing orders and conflicting claims to power and control but also to truth, something that anthropologists keep reminding us of.84 And it is in this sense that the here offered observations should be seen as an invitation not only to continue to decenter the legal positivist account of legal pluralism but, instead, to reposition legal pluralism in the interdisciplinary analysis of transnational law and regulatory orders.

The term “transnational law” can be traced back to the work of the Columbia Law School professor and later judge on the International Court of Justice, Philip Jessup, who elaborated the idea during his Storrs Lectures at Yale in 1956.85 Since then, its most prominent recurrences seem to have been in debates over law’s fate under “globalization,” the erosion of state sovereignty, and the rise of nonstate actors.86 In this chapter, these conversations around the status, nature, and role of transnational law87 are not in the foreground. Instead, we seek to engage legal pluralism in its relation to the continuing investigations into the grounds and forms of transnational law. We have already seen how legal pluralism encapsulates an engagement with law from both a socio-legal and an epistemological perspective. What became apparent is how the fundamental questions raised by legal pluralism simultaneously attach to local physical and institutional contexts, on the one hand, and to discourses of meaning, on the other. In both respects, this engagement with legal pluralism provides an important opportunity to scrutinize, first, the way in which law evolves in relation to the changing forms and roles of local contexts and, second, how law/non-law and state/non-state discourses, which are both so persistent within Western discussions around legal pluralism, fare in wider, global context. If anything, the ‘transnational’ does not refer to an ephemeral space somewhere ‘out there’ beyond the confines and reach of the state. Instead, it is meant to draw our attention to the interactions between numerous locally embedded experiences and discourses of law and governance. On that basis, we suggest to think of legal pluralism in a distinctly transnational setting88 and to conceive of “transnational legal pluralism” as a methodological framework through which to study the emerging legal actors, norms, and processes in a globally interconnected world. The hope is that by focusing on the triad of actors, norms, and processes, it will be possible to decenter prevailing and unquestioned assumptions and prejudices regarding “law” and its institutional framework. Legal pluralism, transnationally repositioned, then, serves as a lens through which we may render visible the manifold varieties in which norms are created, invoked, contested, and fought over between actors also other than “the state”—and not only through processes such as parliamentary, executive or adjudicatory fiat.

All this takes place against the background of what is, to put it plainly, law’s still troubled and anxiety-inducing relationship to “globalization.”89 This non-relationship constitutes the unstable ground on which legal doctrine and theory continue to waver between introspection and denial, exuberant openness and cognitive shutdown. Meanwhile, the evidence is there, and it is not nice.90 From a prima facie assessment, globalization is said to involve the shrinking of distances—geographical, intellectual, and also moral. Formerly “distant” events are transmitted instantaneously across vast distances, only to be assessed, discussed, and reacted to by a group of spectators far beyond those in the event’s imminent physical proximity. This shrinking of the space in which legally significant events occur challenges the local roots and reference systems of legal orders. Scholars of legal geography, investigating the different dimensions of these challenges, have been instrumental in arguing that both “law” and “space” are constituted categories rather than “givens”, that neither of them exists without the other, and that our attention should therefore focus on the methodological challenges in developing categories and frameworks to adequately address the relationship between law and space, and space and law.91 Legal anthropology, meanwhile, has been instrumental in opening our eyes to the “life of the law,” that is to the actual operation of norms in people’s lives, and by that, for the particular constraints that govern law’s impact and its limitations in a world, the frictions, power structures, and dark corners of which anthropologists have been adamant in rendering visible.92 The sociology of law, in turn, shedding light on the intersecting structures of social and legal ordering, has come a long way from the Austro-Hungarian scholar Eugen Ehrlich’s attributed founding of the field through an analysis of “living law”93 through its reinvigoration under the auspices of a “linguistic” and a “reflexive” turn in sociolegal theory, respectively,94 on to its more recent reassessment from the perspective of cultural95 and media theories of law,96 as well as the ever-faster deepening and widening investigation into law’s colonial roots and heritages.97

It is in this wider context that we should think today about “transnational law,” as this might help us understand better the context of current engagements and re-engagements with legal pluralism. While, as we will see in a moment, it is possible to identify something like an origin or starting point for the term itself, the concept’s fast proliferation and its current career in theory, practice, and pedagogy testify to more than its having originated in a series of speeches in the 1950s. Instead, if we want to make sense of transnational law today, we might be better advised to place its current manifestations in the wider context depicted earlier. The continuing transformation of societies across time and space as captured through a legal lens challenges the idea of an eternal and universal “rule of law.” Meanwhile, this transformation provokes law’s recurring tumble into the depths of crisis, its lack of self-confidence or loss of a sense of orientation and direction. “Globalization,” the great leveler (of differences) and destroyer (of particularities) but also the reinvigorator of ambitious claims to universality and even “justice,”98 amplifies the effects of these transformative processes and, at the same time, brings to light the always fragile foundations on which both the legitimacy and legality of a legal order in fact rest. Transnational law, as understood here, and legal pluralism as an important element of this project, emerge in the endeavor to study law in a globalized context.

Instead, the past twenty years at least show a deep and still deepening divide between opposed camps. On the one hand, we see manifestations of an unperturbed belief in law’s “essence,” “nature,” and its supposedly unfaltering supremacy over the trials and tribulations of a universe spoiled by fleeting meaning and “noise.” On the other, there appears to be an ever-faster differentiation of interdisciplinary investigations into law. Such critical projects include the unpacking of rather bloody, contested, and very partial his/herstories of law, the recontextualization of law within changing political economies and power structures, domestically and globally, and the insistence on the need to recognize and engage with law’s troubled and embarrassed relationship to its nonlegal cohabitants, otherwise known as “social norms,” traditions, and customs. Finally, law has become undone also in a quite literal sense. Today, legal geography allows, if not prompts, us to see laws functionally instead of through jurisdictionally determined spatial geographies. As a consequence of this shift to functionalism, however, we need to find sensible ways in which to address the obvious transformation of both institutional and normative architectures that have been associated with the state from a Western liberal theory background. The transformation of the state, unfolding under the guises of internalization, privatization and digitalization and in a seemingly sweeping shift to neoliberal responsibilization can hardly be grasped through binary distinctions such as state/market without, actually, analysing much more closely, what constitutes either today. Not only in selected “authoritarian” jurisdictions upon which we cast our judgmental, liberal-internationalist eye have deep gaps between “the sovereign” and “the law” become visible.

The proposal of transnational legal pluralism as a method to advance both a socio-legal analysis and an epistemological critique of norm creation in a globally interconnected world promises to stay ‘close to the ground’, as it were. Instead of trying to align different dimensions of law and its relation to competing justice paradigms in a concept of ‘global law’, transnational legal pluralism engages the messy detail of the struggle over law on a comparative and transnational scale. It is thereby possible to revisit different experiences and settings of such struggles while tracing the ways in which these experiences shape the differences between the approaches taken around the world with regard to what law should be today. In other words, transnational law, and its methodological manifestation, transnational legal pluralism, should be seen as a vehicle to bring law’s ambiguity and in fact, its never-stable constitution out into the open and to see it in a wider, global context.

Transnational law—as a proposal, a field of study, a subdiscipline or a mere specialization of law—must thus be seen in context. This context is an unruly one, one which is marked above all by the absence of clear demarcations between theory and practice, between law in action and legal doctrine. Today, we can see transnational law “in action” everywhere. Almost always, news about significant events around the world are intimately tied to questions regarding the role—the form, impact, and regulatory capacity—of law in relation to such developments. This demand for law can be studied from different perspectives. Mostly, we are trained to think of law in an instrumental way. That is, we conceive of law as a tool to “fix” a problem—not as a “thing”99—and thus investigate the ways in which law can bring about “a solution.” Depending on how we see the problem before us, we draw on increasingly specialized bodies of norms, doctrine, case law, and precedent (e.g., in tort, contract, company, criminal, or tax law). In today’s legal practice, there is, however, a growing appreciation of the relevance of so-called “soft law” in the form of codes and standards,100 guidelines, or recommendations by which public bodies such as international organizations but also private entities, including commercial and financial enterprises, have given expression to different degrees of commitment to or compliance with certain standards of conduct.101 It is here, where a lot of the interesting but certainly also very unsettling work in transnational law occurs today.102 “Interesting” because the inclusion of soft law in the canon of norms in order to provide binding standards for human or institutional, including corporate, behavior, confronts lawyers with a host of challenges, which are conceptual, doctrinal, as well as procedural. The engagement with soft law is being experienced as unsettling as it raises too many questions at once – in terms of norm hierarchy, legitimacy, process and enforcement. When assuming her advisory role toward her client or when arguing before a court, the lawyer argues not only for the factual coexistence of hard and soft law but also for their intricate intersection and combination in creating potentially binding standards.103 She carries the burden of having to provide considerably more elaborated justifications for why she thinks “the law” as it exists on the books and in case law is not enough, and why the court should recognize that the law governing a particular situation extends to norms outside of the black-letter universe of statutory law or jurisprudence.104

Is the invocation of soft law frivolous, or is it a fact of life? What, really, is the problem with soft law? And how is an engagement with soft law different from, say, analyzing “legal change” as such? We are familiar with the concern that the distinction between soft or nonlaw and law matters, because if “everything is law, nothing is.”105 As the discussion of transnational law as legal methodology illustrates, however, the core of the problem lies in uncritically proposing a fixed starting point and foundation on which, and in distinction from which, we are allegedly able to distinguish between what is law and what isn’t. But is that distinction possibly too neat, and what does it rest on? In addition to the examples already mentioned, when we look at a still-evolving and much-debated field in the context of public international law, namely, “international criminal law,” we cannot help but see an enormous legal experiment. Our observation shows international criminal law as an ongoing struggle over the creation of viable and enforceable norms on a global scale.106 The creation of the International Criminal Court (ICC) itself in the context of the decades-long experience in creating postconflict adjudication regimes through international tribunals for the Former Yugoslavia, East Timor, and elsewhere is an illustration of the complex interplay of legal consciousness, international politics, and the often frustrating efforts at developing a common legal strategy with a set of complementing institutional structures.107 Think of the way in which this creation of a globally oriented criminal law enforcement institution has helped sensibilize a global public for the border-crossing dimensions of crime and its perpetrators and the pressing need to effectively address it. This has been done in the name of bringing justice to victims and of developing a peaceful environment for the fostering of sustainable postconflict institutions and democratic processes. Arguably, this has also opened our eyes to the ongoing effects that long and bloody histories of Western domination seem to have on those who oppose the ICC, particularly former colonial states.108 So, while the ICC is a creation under public international law and fulfills its function mostly within the ambit of what we refer to as “public law,” it continues to serve likewise as an inspiration for a critical engagement with the project of developing legal norms and institutions in a world that has been historically divided by deep power differentials.109 Any project—be it doctrinal, philosophical, or legal-theoretical, in the context of engaging with what the Scottish legal thinker Neil Walker has recently called “intimations of global law”—will not only have to take into account, but crucially work through historical and postcolonial critiques of the emergence and legacies of what international relations scholars refer to as the “international” or “global” order.110 In other words, the proliferating research and curriculum projects under the heading of “global” law need to be put in dialogue with the continuing critique developed in “law and society,” “critical legal studies,” “critical race theory,” “third world approaches to international law”, and “postcolonial studies.”

Far from being a proposal to treat transnational law as an occasion to renew legal theory in a global context for purely theoretical reasons, this suggestion is prompted by the very nature of the regulatory conflicts we are now exposed to in the transnational arena. These conflicts direct our attention deep into historical roots of evolving socioeconomic structures and of the legal regimes with which they are coevolving.111 In other words, a fruitful engagement with transnational law demands today that we recognize different legacies and trajectories of critical theory with regard to socioeconomic power and law across the North and the South, harkening back to the late eighteenth century right up to the present frontiers of contentions around “colliding epistemologies,”112 especially from a postcolonial perspective. In that vein, transnational law cannot be a confined “field” of law as such, but becomes most valuable as a methodological lens.113 It is through this lens, then, that we may be able to engage more productively and concretely with law and legal pluralism in a global context, equipped with a framework with which to study the interaction between different sections of law with a focus on the actors, norms, and processes that coalesce in bringing about the complex, hybrid, “public-private” regulatory regimes characterizing so many of the complex legal-regulatory fields we are witnessing around us today. As case studies used in our teaching illustrate, these case studies need to be complemented and grounded in the continuing theory discourses not only around transnational law, global law, global or legal pluralism but also around neoliberalism, racism and authoritarianism. A wider perspective on law in its global context will make instructors and future graduates more sensitive to the way in which we, by training, custom, and habits, continue to associate “law” with only (or, overwhelmingly) “the state,” and in contrast continue to be rather uncomfortable with “cultural” rules of all kinds. The alternative is to continue to approach anything that we deem to lie outside of “law” as something different and as something we can always but—crucially—also only assess, judge, and embrace or reject from the vantage point of a solid base, namely, our understanding of “law” as based in “the state.”

We are in fact not merely surrounded by numerous non-“law” norms, namely, codes of conduct, voluntary and self-binding norms, customary rules, religious and community norms, social understandings, as well as best practice guidelines or standards, but we live and operate with and in them on a daily basis.114 But if this is so, we will need to spend more time engaging in earnest with the reasons why many lawyers, not only those associating themselves with legal positivist traditions, continue to be deeply skeptical of legal pluralism.

To reiterate: by associating “law” with the state, we avoid the important question of how to differentiate between normative foundations/implications of “law,” on the one hand, and “legal pluralism,” on the other. We have seen that it is crucial to understand that and why we demarcate between social norms and legal norms. But, we need to acknowledge on what basis such demarcation takes place. If we correlate “law” with enforceability, how far does the criterion of “enforceability” go, once we acknowledge that there are more forms to create binding effects than by the sword?115 From these questions follow others, which relate to our ability to appreciate the existence, emergence, and transformation of law among those affected by it. We then ask, in what way law is bound to the experiences of people. Comparatively speaking, we need to acknowledge the possibility of considerable differences between and within legal cultures. For example, we need to ask in which places are the state and its organizations the most important political institutes, and where do we see alternative arrangements. Always finding ourselves to be returning to the notion, the concept, or the very varied experience with “the state,” we have to ask, not only what is the position of the state in a complex, multicultural world, but go even further. It is a Truth or Dare moment, isn’t it, when we raise the questions whether the state is rapidly losing its importance due to globalization?

7.4 Transnational Legal Pluralism: The DNA of Law in a Global Context

Crucially, these questions illustrate the dilemma of a legal theory which tries to find “big” answers for big problems. We are confronted with the futility of asking about “the state” on a global scale, simply because the experiences with and the understanding of what is meant by “state” differ so widely around the world and over time. So rather than accepting a particular narrative of the “end of the state,” told from the vantage point of a particular, however poignant, experience with the neoliberal decline of “the welfare state” in the West and its diffusion into the “moderated” or, worse, the “security” state116 as a quasi-universal one, we need to open our eyes and ears and engage with the local narratives around the world. Instead of operating with grand theories about the “rise and fall of the state in globalization,” we are better advised to study the actual relationships among norms, institutional processes, and people’s lives from case to case, place to place.117 Such an inquiry will prompt questions about how the state and its institutions affect different sections of society differently—in different places and at different times. If the state is not present everywhere nor dominant, for whom is it and where? And the other way around: what “is” there, from a legal perspective, where the state “is not”? How close or how far are society and the state situated from each other in terms of lawmaking and law enforcement? It is crucial to acknowledge that such questions are asked in different legal-cultural settings, but the dominant narratives that inform their answers too often only come from particular jurisdictions. As a result, we find ourselves in dilemmas of how to adapt theory to a comparative, transnational context. As we have seen, while there is a great value in critical sociological work engaged in a post-Marxist way with the “legitimacy crisis” in a particular stage of a modern capitalist society,118 this analysis cannot simply be translated to other times and places.119

7.4.1 Actors, Norms, and Processes in Transnational Law

We now have a better picture of the forms in which transnational law appears, studied through the triad of “Actors, Norms, Processes.” Drawn from an intensive engagement with transnational law in practice, the evolution of “not-yet-cases” in the context of different case studies illustrates one of the defining features of transnational law as a methodological laboratory, namely, that in the elaboration of its evolving conceptual architecture, it must stay close to legal-regulatory practice. The emergence, in other words, of transnational law is not only the result of but also invariably shaped by the conditions in which human interactions occur in an increasingly globalized, interconnected world. That said, whatever we mean by “practice,” the “real world,” or “facts,” these themselves can never function as the exclusive “author,” the authentic source of a normative order. The latter will inevitably be shaped by a host of explicit and implicit assumptions, which continue to evolve along their own rules, vocabularies, and idiosyncrasies. Such assumptions may be scientific, cultural, “religious,” political, or in many other ways shaped by the experiences and concrete circumstances in which we find ourselves. Depending on who, where, and how we are, we think differently about the conceptions we employ to give meaning to law: justice, equality, legality/illegality, moral/immoral, right/wrong. The insistence on the fact that transnational law addresses the practice and evolution of law in a global context is by no means arbitrary. By placing transnational law in a critical dialogue with domestically focused legal theories (e.g., “critical legal studies,” “feminist legal studies,” “critical race theory,” but also “positivism,” “law and economics,” etc.), on the one hand, and critical “international” legal theory projects such as “Third World Approaches to International Law,” “postcolonial legal studies,” “law and development” or “transitional justice,” on the other, our aim is to productively unpack the connections between the domestic and the global.

The displacement, if you will, of what too long and too one-sidedly was treated as readily available and, by implication, as universally valid and accepted legal principles such as the rule of law, the idea of a separation of powers or a particular understanding of normative, constitutional hierarchy with the suggested triad of actors, norms, and processes promises to open up a space in which the different theoretical-critical interventions can be appreciated more adequately. Rather than carrying the semantic battle over different connotations of a category like “the state,” which is charged with a wealth of competing meanings and interpretations, into the global realm, the “actors, norms, and processes” triad promises to disentangle the different conceptual, doctrinal, and symbolic narratives that have the myth of the state at their centre. The application of “actors, norms, and processes” to study the exercise of norm-making institutions, the types of norms being generated, and the processes that give rise to their development (or their denial) is poised to result in a more differentiated view of the different meanings associated with “the state” in historical, comparative, and ideological perspective. The study of “actors, norms, and processes” is anything but an abstract exercise, but, instead, requires an empirically informed study of the actual operation of legal regulatory infrastructures today. As we have tried to show, this approach lies at the heart of our understanding of legal pluralism.

7.4.2 A Transnational Law in Context: A Jurisprudence of Humility

The foregoing discussion of legal pluralism has drawn our attention to the relevance of context and to the challenges of how to approach, understand, and engage what “is before us.” In the framework of law as a discipline and reference system, legal pluralism is more than a topic, a concept, or a project. It is a fighting word, a provocation, and as we have seen, an invitation to take, at the very minimum, a more ironic stance toward “the law,” its foundations, underlying assumptions, and what we generally perceive to be its manifestations. An engagement with law from a legal pluralist perspective reveals that legal norms and the struggle over their meaning and their effectiveness do not exist in a vacuum. Instead, they can only be understood as existing in a web of meanings, in a world constituted by epistemological horizons, by different and competing rationalities of truth, values, and beliefs. Quite intriguingly, then, it appears that what we are introducing here as a legal pluralist concept of transnational law does not come out of the blue, as it were. Instead of being an exotic object like a unicorn or a utopian space of magic and make-believe, what is meant here by transnational law is all around us. We just need to see it for what it is. To treat it as something outlandish and distinctly different from the law taught and practiced within a local, domestic, jurisdictional context places it at too great a distance from the struggles that law has always been about. While much of law’s daily operation appears to be about legal/illegal or valid/invalid, these conflicts can hardly cover up the fact that a legal system is inherently unstable, constantly changing and needing to adapt, to transform, and to resist, as it is engaged in an effort of situating itself vis-à-vis other, competing systems of meaning.120

We are asked, then, under the auspices of an understood meaning of transnational law, to investigate the similarities, indeed, the many connections between what we refer to as “transnational law” and what we know and do not know about “law.” In that process, transnational law continues to develop more as a sociolegal, contextual perspective on and, by consequence, as a methodology and theory of, “law” (and law, in a legal pluralist stance). Instead of assuming a noncontestable vantage point (of “law”) from which we can easily and readily distinguish and analyze certain forms of ordering systems, rules of conduct, or standards (such as custom, religion, or culture), transnational law asks us to reconsider the assumed noncontestability and stability of “law,” but not just vis-à-vis other systems of social ordering. A crucial insight from postcolonial critique is the need to change perspectives, to cease exporting even critical work into contexts that display different circumstances and offer distinct challenges as to what a critical legal project would look like.121

What does this positioning of transnational law mean other than that—in a reversal of fortune—“law” itself is being placed at the center of scrutiny, its nature, its conceptual frameworks, its competing normative teleologies, and its always precarious basis of legitimacy? Such Faustian questions, which doctrinal lawyers have tended to direct at transnational law proponents rather than at themselves, turn out to have been part of a critical engagement with “law” all along. Again, the arrival of the transnational law kid in the sandbox of legal theory merely accentuates the urgency to return to these questions. Thus prompted, we need to ask, for example, where the norms come from which guide our behavior. How do we—as a matter of daily practice, both personally and professionally, individually and institutionally—negotiate the boundaries between “legality” and “legitimacy”? What serves as a normative platform, as the foundation from which we draw on moral and ethical standards? How do we justify the existence of a mandate to generate, implement, and enforce norms as “law”? Who is the author of the “law” we hold to be valid? At the same time, decentering our own, hitherto and too often unquestioned position of authorship, we need to recognize that there are other authors, other voices, other suppressed views that resist and contest “existing” views about law. How can this decentering take place? Asking this question today has the benefit that we are not just shooting in the dark or at the stars. There is, in fact, so much there with which scholars need to engage. This should prevent the engagement of competing voices from becoming a gesture on the part of “critical” scholars in the North who hold out their hands to some strangely exoticized and orientalized colleagues or “others” from “the Global South.” What is at stake is to seek real, mutually challenging, engaging dialogues. At the outset might well be the invitation to all to lay ‘on the table’ categories, held close and dear, in order to discuss what they mean to whom and why. Then, there are questions regarding the table itself, its organization, its accessibility, and how to ensure everybody can find it. And that is just the beginning of pushing “law” out of the air-sealed box of unquestionability into the space of competing interpretations, where it can be found living—as idea, as argument, as point of contention, as reference to a hierarchy of values, and, indeed, as an institutionalized framework of authority—in a great many instances of social interaction.

In lieu of a post-scriptum, A Note to Legal Doctrine: Under those circumstances, to be sure, legal doctrine and legal theory must unavoidably assume a much more practical role. Not only questions of which rule of law is to apply in a given case for what reason but how the legal, doctrinal, and theoretical justification that seems natural and logical in one concrete place compares to the legal solutions adopted in another place. Beyond the stuff of what we refer to as “comparative law,” we are, however, drawn to raise questions about a different set of boundaries of the “law” we hold to be valid and “just.” Given the place of that very “law” in a web of competing meanings, legal doctrine and legal theory must come together in assuming the task of negotiating the boundaries between “law” and surrounding, competing justifications for the imposition of order. In other words, our engagement with “law” can never be free from doubt.122
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part II

Developing and Contesting a Philosophical Theory of Global Legal Pluralism


Is it even possible to construct a single theory of global legal pluralism, either as a descriptive or normative matter? After all, we might think, at root, that legal pluralism eschews the very idea of an overarching theoretical definition of law or an agreement regarding the values that underlie a theory of justice. Is this a conundrum that exposes a problem at the core of traditional legal theory? Or perhaps, depending on one’s perspective, it is instead a problem for theories of legal pluralism. The chapters in this section explore both sides of the question.

Cormac Mac Amhlaigh focuses on what he sees as the core pluralist challenges to traditional legal theory: (1) that legal theory wrongly recognizes only state law as law; (2) that even when it recognizes other types of law, legal theory still gives too much primacy to state law; or (3) that legal theory should, in any event, pay far more attention to nonstate law than it does. Mac Amhlaigh then proceeds to argue that the first two strong challenges are not really fatal to legal theory because the theories of strong legal centralists such as Hans Kelsen can actually be reinterpreted to be far more accommodating to pluralist insights than has traditionally been thought. But far from a pushback against the pluralist critique, Mac Amhlaigh’s heroic efforts to reinterpret Kelsen seem to show the strength of these critiques. Of course, the work of Kelsen and Hart (and maybe even Raz) can be reread to better accommodate pluralism if you work hard enough. The whole point of the pluralist critique, however, is that we should do so in order to make legal theory cohere with the actual world of law as it exists on the ground. Thus, I think pluralists would be happy with Mac Amhlaigh’s rehabilitation of legal theory along more pluralist lines. The pluralist critique was never that legal theory could not possibly accommodate pluralism, only that it had historically done a poor job of doing so. Mac Amhlaigh ultimately therefore agrees with the third critique, that legal theory should pay more attention to nonstate law, and he contends that legal theory can accommodate more emphasis on nonstate law without completely upending its theories of law. But the strength of that argument depends on whether or not you think Mac Amhlaigh’s creative reinterpretation of legal theory counts as an “upending” of legal theory or not. And in the end, the answer to that question probably doesn’t matter. If legal theory—or its reinterpretation—has shifted to accommodate the reality of legal pluralism, so much the better.

Víctor Muñiz-Fraticelli argues that pluralism does at least offer a real challenge to liberal theorists such as John Rawls in that pluralism denies the idea that a single theory of justice is possible. Yet, at the same time, Muñiz-Fraticelli suggests that even without a true unifying theory of justice (or even law) we can nevertheless formulate working principles of justice applicable to social institutions, emphasizing dialogue and contestation. What is lost is only a final philosophical formulation of justice. To Muñiz-Fraticelli, however, this doesn’t matter because effective principles of justice are only truly determined through the actual practice of politics and law.

Wibren van der Burg tries to thread the needle, arguing that there can be an external philosophical conception of law, even if it does arise, as Muñiz-Fraticelli suggests, from social practice. He argues for a legal theory that accommodates legal pluralism, using pragmatism—and in particular the work of Lon Fuller and Phillip Selznick—to argue for what he calls an “interactionist” theory of law. Van der Burg aims to steer a path between monist conceptions of law on the one hand and extreme relativist conceptions on the other. He therefore eschews a purely sociological conception of law built entirely from what communities deem to be law. Instead, he seeks a nondogmatic, but nevertheless philosophically based, conception of law.

Nicole Roughan similarly aims for a legal theory that accommodates pluralism, continuing her ongoing exploration of authority as a useful concept for evaluating both plurality—understood as a multitude of claims to authority—and pluralism—understood as an endorsement of such plurality. She points out that accounts of law that depend solely upon reasons or procedures to justify authority run into difficulty given a world where there are many claims of authority over the same subjects and widely diverging ways in which those subjects recognize what constitutes legitimate authority. Accordingly, she focuses not just on the rationality of reasons but on the more subjective and relational quality of authority to conceptualize both when legal authority arises and when an embrace of pluralism is justified. In the end, Roughan’s approach seems to turn our gaze not so much to the claims of authority but to those who are the subjects of those claims, to determine what those subjects recognize as authority over time.

Turning from global legal pluralism’s descriptive project to its normative one, the next two authors offer critiques of global legal pluralism as possibly incompatible with liberalism. David Lefkowitz asks whether and to what degree a jurisprudence emphasizing multiple ports of entry to multiple communities asserting multiple norms is fundamentally at odds with the whole idea of the rule of law. In a similar vein, Detlef von Daniels warns that legal pluralism cannot easily grapple with the problem of evil.

Both of these critiques, however, depend for their force on whether a commitment to legal pluralism as a normative approach to designing legal procedures and governmental institutions necessarily requires one to pursue that approach to the exclusion of all other political or legal values. But as I have argued elsewhere, when I suggest that pluralism provides a way of evaluating governmental institutions, practices, and procedures, I do not mean that pluralism is the only value to be pursued, nor that pluralism should always trump all other values. Thus, even if one recognizes that there is always legal plurality as a descriptive matter and no Archimedean point from which to declare one legal system to be more legitimate than another, a pursuit of pluralism as a normative project does not require an embrace of all such legal systems or normative communities. Instead, I argue that, in designing or evaluating systems, we should consider the possible benefit of creating multiple ports of entry to multiple communities, not that such benefit always overwhelms all other considerations. Thus, as Lefkowitz rightly concludes, legal pluralism as a normative project is not incompatible with the rule of law, so long as it maintains a strong commitment to core values that distinguish the rule of law from, for example, a rule of terror. And, legal pluralism is probably no less able to address the problem of evil than other legal approaches, a fact that von Daniels seems to recognize given his conclusion that Kelsinian hierarchical jurisprudence also fails in this regard.

Finally, Sanne Taekema aims to offer an alternative path through this pluralism/liberalism debate. Using the neo-Kantian theories of Gustav Radbruch as a starting point, she argues that liberalism does not necessarily offer the best way to conceptualize global legal pluralism as a normative project. She contrasts legal pluralism with value pluralism and points out that the liberal philosophical tradition, by insisting that government not take a position among competing conceptions of values, actually privileges a particular set of values: tolerance, dialogue, and respect for difference. Likewise, normative legal pluralism privileges the value of dialogue and respect for competing legal systems. It is for this reason that I have been willing to allow that my vision of global legal pluralism is consonant with liberalism. Taekema uses Radbruch’s more strongly relativist approach to point to a pluralist account of law where the only values are the ones that arise necessarily from the fact that a social system such as law must possess values in order to exist. Radbruch sees the values intrinsic to law as justice, purposiveness, and legal certainty. Significantly, this theory of justice, like Muñiz-Fraticelli’s (and unlike Rawls’) presupposes essential contestation regarding the values underlying the idea of justice itself. Taekema then uses these three values and the tensions among them to develop an account of global legal pluralism that she believes better allows for value pluralism without imposing liberal values. Whether such an approach would address Lefkowitz’s and von Daniels’ concerns, however, is another matter.
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Does Legal Theory Have a Pluralism Problem?
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8.1 Introduction: Legal Theory’s Pluralism Problem

Legal pluralism as a social reality has been around for a very long time. It prevailed in medieval Europe with its complex legal landscape of imperial law, canon law, feudal law, baronial law, and customary law, as well as further afield both geographically as well as temporally.1 As a term in academic scholarship, however, legal pluralism has a much more recent pedigree.2 It was initially coined by legal anthropologists primarily in postcolonial contexts to describe the coexistence of different legal systems in a given social and geographical space,3 usually involving the coexistence of indigenous law and the law of colonial government.4 As an idea in legal discourse, it implicitly challenged conventional Western-based models of law and legal systems that posited one legal system, or one dominant legal system, in a particular area: the legal system of the state.

Legal pluralism quickly evolved from an observation about the legal organization of particular social and geographical contexts to a tool of critique of the concepts of law and legal theories taught in (primarily European and North American) law schools. This critique erupted into a polemic against general legal theory and the paradigm of “legal centralism,”5 characterized by one commentator as a “rude, in-your-face, mocking assault”6 of what pluralists saw as a “blindly self-absorbed condition.”7 Moreover, legal theory’s failure to contemplate the realities of legal pluralism documented by anthropologists reflected a “blinding narcissism and misguided ideological commitment,”8 which involved the privileging of the “moral and political claims of the nation state.”9 Given its ideological bias, then, legal theory was dismissed as “unsuitable and obfuscatory”10 as far as the “scientific study of legal pluralism”11 was concerned. The ideological charge also had more insidious overtones in that it created links between the theories of law produced by academics in Western law schools, the rapaciousness of colonial governments, and their destruction of local cultures and communities under the auspices of the colonial enterprise. Pluralists accused legal theory of contributing to the “inundating and obliterating of a wider range of legal orders”12 in a situation where the law was the “cutting edge of colonialism.”13 Legal pluralism, therefore, saw itself, in part, as rescuing the “suppressed discourses”14 of nonstate law.15

Behind the general polemical rhetoric, the more specific problem with Western legal theory identified by pluralists was that it was obsessed with the idea of law being made up of individual laws or norms. Under this theory, laws or norms were connected together through a chain of validity and ultimately traceable to a single source of validity whether it was a sovereign,16 a basic norm,17 or a social rule of recognition,18 which was necessarily ultimate in that it was not reliant on another, external source for its validity. Legal pluralists complained that while this may account for some of the prominent features of state law, it could not be exhaustive of the concept of law more generally as many of the types of law experienced in postcolonial contexts did not fit several, or even any, of these criteria.

This challenge to legal theory has found renewed vigour in light of what has been called a “third wave” of legal pluralism involving legal globalization and transnational law.19 As with their anthropological forebears, these critiques, primarily, but not exclusively from more sociological approaches to law, continue to criticize legal theory for its “pluralism problem” rendering it incapable, at least without significant reconstruction, of documenting, analyzing, and addressing the novel challenges and puzzles posed by these developments as well as the issues raised by previous “waves” of legal pluralism.20 Thus, the stakes in whether legal theory has a pluralism problem are high and the challenge must be taken seriously.

This chapter attempts to contribute to analyzing the question of whether legal theory has a pluralism problem specifically in the context of a “third wave” of legal pluralism, by breaking down the general critique launched by legal pluralism into three, more specific claims: a strong and an intermediate claim both attributed to legal theory by legal pluralists and one weak claim made by legal pluralists about legal theory. The first, strong claim is that legal theory assumes that all law is, ultimately, reducible to state law. The second, intermediate claim is that while legal theory may accept that other forms of law can exist, it implicitly assumes that state law is the “best” or “paradigmatic” form of law. The third, weak claim is that legal theory has neglected analysis of nonstate law. The chapter locates each of the distinct claims within the general legal pluralist literature, including both the more traditional critiques of legal theory’s pluralism problem based in the anthropological literature as well as more contemporary “third-wave” critiques emerging from certain quarters in legal theory literature itself, and reviews key ideas or works in the legal theory canon most relevant to the claim to assess the extent to which each claim is true of legal theory. Reviewing each specific claim as well as its corresponding idea in legal theory reveals, the chapter concludes, that if legal theory does have a pluralism problem, and there is some evidence that it may even in the context of “third-wave” pluralism, it is not a particularly serious one. Many of the resources of legal theory can capture and account for much of the phenomenon that legal pluralists wish to emphasize, and at any rate, legal theory itself has become much more aware of the need to think about nonstate law than it has done in the past. As such, the tools of legal theory provide a good point of departure for addressing the problems and puzzles thrown up by the third wave of pluralism.

The chapter will proceed as follows. Section 8.2 will introduce the idea of legal theory’s “pluralism problem” in more detail as well as provide an explanation of the methodology adopted to address this question. Section 8.3 locates the three specific claims associated with legal theory’s pluarlism problem in relevant legal pluralist literature. Section 8.4 reviews the targets of legal pluralists in legal theory examining whether the legal pluralist claims are successful leading to the conclusion, in section 8.5, that whereas there are some grounds for believing that legal theory may have a pluralism problem, it is not a particularly serious one.

8.2 Approaching Legal Theory’s Pluralism Problem

As noted, legal pluralism emerged from the work of legal anthropologists studying in postcolonial societies such as Malawi21 or Papua New Guinea.22 They discovered that the social reality of such societies was not the simple monistic model of law and legal system where all law was ultimately traceable to one source in the state. Rather, the realities of law in postcolonial contexts was pluralistic, commonly defined as a situation where two or more legal systems coexist in the same social field.23 This early engagement with legal pluralism in legal discourse has been identified as a “first wave” of legal pluralism in legal scholarship that subsequently gave way to a second, sociological “wave” of legal pluralism where the emphasis shifted from the multiple normative orderings of non-Western, postcolonial societies to the contemporary societies of industrialised states.24 Here legal pluralism was not limited to the coexistence of indigenous law and imposed colonial law, but extended to a variety of different legal forms such as those of clubs, associations, gangs, workplaces, commercial relationships, and more.25 More recently still, we are currently experiencing a “third wave” of legal pluralism responding to the acceleration of legal globalization, the fortification or “transnationalization” of international law,26 and the proliferation of modernist but nonstandard (from the viewpoint of state law) regulatory forms such as “soft law.”27 Perhaps more than the other two waves of legal pluralism, this third wave presents a more pressing challenge to state-based accounts of law, given that it involves forms of law that ape, to a considerable degree, the laws of states, resulting in a direct challenge to the supremacy and comprehensiveness of state law.28 Previous waves of legal pluralism tended to juxtapose state law with other kinds of law such as indigenous law or social customs or practices that could be dismissed by some as either not law or what John Griffiths called “weak pluralism.”29 These were forms of law whose status as law depended on their being “tolerated” as such by the state and therefore being ultimately subject to it.30 However, much of the phenomenon of the third wave of legal pluralism involves types of law that replicate, the hallmarks of official state law, including a systemic nature, a hierarchy of norms, a single source, and robust and developed institutional structures. This has led some commentators to characterize aspects of third-wave pluralism in terms of a “constitutional’ pluralism.”31

Within this context, Michaels identifies two trends in legal responses to the developments giving rise to the third wave of legal pluralism:32 (1) the expansion of “standard,” particularly sociological “second-wave” legal pluralism within the context of globalization;33 and (2) a revision and adaptation of (primarily state-based) legal theory to reflect the new realities of globalization and transnationalism,34 a development that will form the focus of this chapter. It attempts to add to the scholarship on the question of legal theory’s pluralism problem by examining in more detail the precise claims entailed in the question. It does this by parsing the more general claim regarding legal theory’s pluralism problem into three, more specific, claims. As such, it identifies legal theory’s centralist ideology, a statist bias, as variously defending: (1) a strong claim—that the only type of law is state law; (2) an intermediate claim—that there can be various types of law and legal system but that state law is a paradigmatic or the “best” form of law; and (3) a weak claim—that legal theory’s centralist ideology has neglected other, nonstate forms of law. Each of these claims will be located within legal pluralist literature and individually appraised in light of the key ideas of the “ideologues” of legal centralism.

In order to appraise these claims individually, however, two more aspects of the approach taken here require further clarification: firstly, the definition of “legal theory” adopted to undertake the analysis, and secondly, the way in which the claims will be tested.

With respect to the definitional question, defining the different categories of jurisprudence, legal theory, and legal philosophy is one that has spawned its own literature and is not a debate I wish to engage in here.35 Here the generic label “legal theory” will capture the conventional canon of jurisprudence in the Anglo-American tradition concerned with the central question of general jurisprudence, the nature of law.36 The focus on the Anglo-American legal theoretical tradition is explained both by reasons of practicality, but also because it is the main target of the legal pluralist challenge.37 This focus does not, however, deny that similar debates exist elsewhere in other languages and traditions.38

Of course, as a prominent legal theorist (and critic of the canon on pluralist grounds) William Twining notes, even limiting “legal theory” to the primary voices in the Anglo-American tradition presents its own problems of selection given its extent and diversity.39 In this tradition, Twining notes, “[t]exts and authors become ‘canonised’ partly on perceived merit, but as often as not arbitrarily”40 where “[i]nertia, fashion, ideology, power, self-promotion, and serendipity”41 influence the choices that are made. However, notwithstanding these problems, he recognizes that “surveys of jurisprudence courses”42 and “statistics of citation”43 do converge on “a fairly consistent shortlist of individual authors who are widely read and studied at any given time,”44 such that a “mainstream and something approaching a canonical core”45 does exist. It is this “mainstream” or “canonical core” that will serve as a basis of the generic label of “legal theory” for the current analysis. As such, the primary “family” of legal theorists under consideration here include those conventionally identified as analytical legal positivists such as Hans Kelsen, H.L.A. Hart, Joseph Raz, and Neil MacCormick. Moreover, given that the putative “ideology of legal centralism” expands beyond the positivist credo, nonpositivists which can be said to share this ideology such as Lon Fuller and Ronald Dworkin are also included in the canon. Furthermore, the “principle of selection” of which authors or works within that core form the basis of analysis will be determined by the extent to which a member of the canon is an explicit target of legal pluralists or the extent to which their work approximates or best illustrates one of the three claims entailed in legal theory’s pluralism problem.46

As such, the methodology adopted in assessing whether legal theory has a pluralism problem will be that of a preliminary “impressionistic inventory” whose overarching purpose is to gain an overall schematic picture of the nature of the problem by parsing the charge into three specific claims to assess whether these charges are, on a preliminary holistic analysis, warranted.

The chapter is not, therefore, intended to be taken as a thorough and exhaustive study of all the permutations and combinations of the charge in legal pluralist literature or of all of the authors or works in the legal theory canon.47 If there is sufficient evidence from the schematic picture that pluralism presents a serious problem for legal theory, then the inventory can provide a starting point for future, more detailed investigation of the extent of legal theory’s pluralism problem and whether and how it can be addressed, work that must necessarily be undertaken elsewhere.

8.3 Reporting Legal Theory’s Pluralism Problem

As noted, the idea that legal theory has a pluralism problem can be broken down into three specific claims: that all law is state law, that state law is the best form of law, or that legal theory has neglected nonstate forms of law. Each of these claims is present in distinct critiques of legal theory advanced by legal pluralists. In this section, examples of the three claims identified earlier will be provided drawing on legal pluralist literature.

8.3.1 The Strong Claim: All Law Is State Law

With regard to the strong claim that the only law that can exist is state law, or that the only “true” law is state law, the idea here is that conceptually all law necessarily refers to the law of states. Perhaps the clearest version of the charge against legal theory by legal pluralism is made by John Griffiths, one of the protagonists of the “first wave” of legal pluralist critique of legal theory.48 In a seminal contribution to the debate, he argued that a central tenet of legal theory’s “ideology of legal centralism” was the idea that “law is and should be the law of the state, uniform for all persons, exclusive of all other law, and administered by a single set of state institutions.”49 As an ideology, Griffiths argues, it makes a “mixture of assertions”50 about “how the world ought to be and a priori assumptions about how it actually and even necessarily is.”51 The central premise is that the “factual power of the state”52 provides the “keystone”53 of a normative system and therefore affords the empirical condition for the actual existence of “law.”54 This, for Griffiths, creates a necessary connection between the concept of law as a “single, unified and exclusive hierarchical normative ordering”55 and the state as the “fundamental unit of political organisation.”56 The problem with this, Griffiths maintains, is that the reality of law is an “unsystematic collage of inconsistent and overlapping parts, lending itself to no easy legal interpretation,”57 very unlike the picture painted by the legal centralism of legal theory. As such, Griffiths concludes that “[l]egal centralism is a myth, an ideal, a claim, an illusion,”58 while “legal pluralism is the fact”59 such that “not all law is state law nor administered by a single set of state institutions.”60

8.3.2 The Intermediate Claim: State Law Is the Paradigm of the Concept of Law

The intermediate claim that state law is the paradigm of the concept of law essentially holds the view that in conceptual terms, state law is the “center against which the periphery is modelled and evaluated.”61 Thus, the intermediate claim recognizes that other types of law and even legal systems may exist, such as customary law, international law, or even less formal normative orders. However, state law remains the benchmark against which other forms of law and legal orderings are to be measured, a situation which Griffiths described as “weak pluralism.”62 Two recent interventions in the context of “third-wave” pluralism raise the questions of the intermediate claim directly: Brian Tamanaha’s critique of legal theory’s claims about the nature of law and Keith Culver and Michael Giudice’s critique of “bootstrapping” in legal theory.

For Tamanaha, the version of the intermediate claim that state law is a paradigm or the “epitome”63 of law is clear, not from explicit statements to that effect but rather in the methodology legal theory adopts in developing its theories of law and legal system. In adopting the methodologies of analytical philosophy,64 Tamanaha argues, legal theory heavily and surreptitiously loads the dice in favor of state law in their general approach to theorizing law. This is clear in the assertions of legal theorists that law is a natural kind like water as opposed to a social construction, which is “contingent on and shaped by human subjectivity and purposes.”65 In addition, legal theory makes universal truth claims about law drawn from explicitly parochial concepts where the statist bias of the parochial conception becomes “entrenched in the theory of law produced”66 and its “parochial source”67 is “concealed in elaborate philosophical clothing.”68 However the key feature of legal theory, in terms of the intermediate claim for Tamanaha, is its insistence that the nature of law is grounded in an a priori conception69 and that legal theory is not explicit about the “data set” that makes up that conception.70 Knowledge about law in legal theory stems from the pre-theoretical formulation of the definition of law rather than our empirical experience, which is an error, Tamanaha argues, because law is necessarily an a posteriori concept. Knowledge of law stems primarily from the empirical experience of the phenomenon as practiced in a particular society.71 As an a posteriori concept, law does not lend itself to neat a priori definitions akin to, for example, geometric shapes.72 Tamanaha contends that this is supported by the fact that the concept of law is deeply disputed within legal theory itself.73 Given that the knowledge gained from the experience of law is diffuse, different experiences of law lead to different definitions and therefore contestation surrounding the concept itself. Furthermore, the assumptions or “data sets” relied upon by legal theory in order to develop their a priori concepts of law are merely assumed rather than justified.74 Legal theory rarely, if ever, reveals what is included in the “pre-theoretical understandings” that lead to their concepts of law or the criteria for inclusion and exclusion of particular data into the set. This is problematic, Tamanaha argues, because different data sets of the experience of law will result in different accounts of the nature of law. As such, where the criteria for inclusion is not made explicit, the data included in pre-theoretical conceptions of law runs the risk of being arbitrarily included. Tamanaha contends that legal theory in particular has arbitrarily included in its pre-theoretical data set the key elements of state law, creating a path-dependency between this pre-theoretical understanding and state law being a paradigm or central case of law. He argues, for example, that Hart’s union of primary and secondary rules was an “abstraction” devised after “stripping away what [Hart] considered nonessential to the concept of state law.”75 More generally, legal theorists make mere “assertions about what lawyers or educated people think law is—invariably state law—without considering that people might hold other concepts of law as well.”76 Thus, Tamanaha concludes:77

“Proceeding on the assumption that state law is the paradigm form of law, various analytical jurisprudents assert law is unified and systematic (Hart), claims supreme legitimate authority (Raz), and solves complex moral problems (Shapiro). They do not contemplate that state law as they portray it is exceptional. Many legal systems past and present are contrary to the essential features identified by these theories of law.”

In a similar vein, Culver and Giudice critique legal theory for failing to capture the novel legal phenomena introduced by legal globalization and legal transnationalism due to its statist bias. This, they argue, is inexcusable in the contemporary world where a multitude of “legalities” coexist with the state form, including intrastate legality (complex forms of distributed governance within a state), trans-state legality (legal institutions established by state governments operating outwith the state but binding their citizens), suprastate legality (complex law-based governing arrangements operating at the suprastate level, such as the European Union), and superstate legality (universally applicable norms such as ius cogens norms). To the extent that conventional legal theoretical accounts of law engage with novel normative phenomena, they are legal only “to the extent that (i) they share the characteristic features of state law or (ii) are in some way actually supported by or connected to state practice or recognition.”78

Like Tamanaha, they identify methodological issues with the ways in which legal theory has approached the question of the nature of law leading to its statist bias. Legal theory—at least in the Hartian tradition—usually claims to develop a (general) conception of law and legal systems from relevant empirical data. These empirical observations regard practices of rule-following and subjection to authority. However, the resulting theories, Culver and Giudice maintain, are “bootstrapped”79 in that the concepts and theories of law do not obviously follow from the complex empirical realities upon which the concepts and theories are based.80 Legal theoretical concepts of law result, they contend, not from the social realities of normative phenomena in all their complexity but from a “few readily available examples of legality and law-states—or in Raz’s case ‘all intuitively clear’ instances of municipal legal systems.”81 The way in which concepts of law have been bootstrapped, then, has created an unwarranted statist bias in the concept of law, making “the experience of the law-state”82 the “standard and measure of legality.”83

In claiming a statist-bias in legal theory along the lines of the intermediate claim, Culver and Giudice even attack MacCormick’s account of law as institutional normative order on the grounds that it, too, betrays an unwarranted statist bias.84 This may seem surprising in light of the fact that MacCormick saw the pluralist potential in legal theories such as that of Hart and MacCormick’s account of law as institutional normative order explicitly embraced many types of nonstate normative ordering.85 They acknowledge that MacCormick’s “comparatively broader”86 account of law as institutional normative order could succeed “where Hart’s and Raz’s theories did not, addressing a broader range of phenomena using a broader range of explanatory categories while attending to the law-state at the same time.”87 However for Culver and Giudice, MacCormick’s account also betrays a statist bias given that his focus is primarily on legal orders that are, to a considerable extent, the law of states, such as that of the Europeann Union as well as, more problematically, his insistence of the systemic nature of law.88 In relying particularly on the concept of system in his account of law as institutional normative order, they argue that his account also betrays an “epistemological priority of state law”89 and therefore an “accidental re-emphasis of the law-state as the mark and measure of legality.”90

8.3.3 The Weak Claim: Legal Theory Has Neglected Nonstate Forms of Law

As a claim about legal scholarship and theorizing about law, the weak claim has a distinguished pedigree. For example, Eugene Ehrlich, writing in 1912, lamented the “tragic fate of juristic science” and its devotion “exclusively to state law.”91 In more recent times, however, William Twining has provided a particularly pithy critique of legal theory based on the third claim.92

Twining argues that “academic law”93 has been obsessed with state law for over 150 years, both in the Anglophone legal world as well as continental Europe.94 He berates Anglo-American legal theory, in particular, for employing what he dubs its “country and Western”95 attitude of thinking almost exclusively about the law of countries or states and the law of Western states at that, while “only exceptionally”96 looking at the rich variety of law and legal orders that exist in the world, including religious law, such as Hindu, Jewish, or Islamic law, as well as non-Western legal traditions.97

More specifically, he accuses the legal theory tradition98 of being “narrow and parochial”99 on three main grounds.100 Firstly, he argues that nearly all Anglo-American legal theorists, “including those who claim to be doing general jurisprudence”101 work almost exclusively in the Western legal tradition. One of the primary self-understandings of this tradition, Twining notes, is its resolute secularism. To the extent that it does engage with religious traditions, it engages almost exclusively with Christianity, ignoring a rich global heritage of non-Western religious legal cultures and traditions.102 Furthermore, and central to the weak claim, Twining argues that “almost all of Western jurisprudence has focused on state law, especially the domestic (municipal) law of sovereign, industrialised nation states.”103 Hart is identified as a dominant figure in this tradition, and while Twining accepts that his conception of law is “still useful in analysing the predominant legal orders of modern nation states,”104 it fares less well in considering other forms of law. It falls short, Twining argues, with respect to giving an account of custom, religious law, or “normative orderings emerging from self-regulation or commercial practice,”105 as well as in accounting for the interactions between state and suprastate legal orders. Finally, Twining argues that Anglo-American jurisprudence suffers from a deficient agenda. The problems and issues on which it has tended to concern itself are narrow and far removed from vast swathes of the legal experiences of most of the population of the globe.106

In short, he argues that the Anglo-American jurisprudential tradition is collectively open to charges of “myopia, ignorance, parochialism, and irrelevance,”107 primarily due to its obsessive focus on state forms of law and legal ordering.

8.4 Locating Legal Theory’s Pluralism Problem

Having clearly identified examples of the three claims associated with legal theory’s pluralism problem, this section will examine and appraise the key targets of legal pluralists, to assess the extent to which each claim is warranted. While it does not provide an exhaustive study of each idea or work, it provides an analysis of sufficient detail to address the claim advanced by legal pluralists about legal theory and permit preliminary conclusions as to whether the claims are valid. This serves to provide an overall preliminary schematic picture in the spirit of the preliminary impressionistic inventory outlined above.

8.4.1 Analyzing the Strong Claim: Kelsen and the Unity and Identity Theses

Hans Kelsen is arguably the author in the legal theory canon whose work comes closest to resembling the first claim that all law is necessarily state law. This is perhaps most obvious in his famous “identity thesis”—that the state is nothing more than its legal ystem—but it is also discernible implicitly in his “unity thesis” regarding the unity of state law and international law.

Kelsen develops his “identity thesis” against the backdrop of “dualist” conceptions of the state advanced by, for example, George Jellinek, who posited that the state was made up of two components, a legal system and a political collective.108 Kelsen’s theory of state was explicitly aimed at debunking this popular dualist myth. The core claim of the identity thesis is that the concept of the state is nothing more than its legal system.109 For Kelsen, sociologically speaking, associations don’t exist, people exist.110 What makes associations possible is that we impute the acts of individuals to the association through the legal system.111 In the context of the state, our ability to impute sociological acts taken by the state such as authorizing, prohibiting, apprehending, imprisoning, and even killing exists by virtue of the law and the legal system of the state.112 Thus, in terms of the strong claim, the idea that the state is nothing more than its legal system seems to provide an example par excellence of the claim that all law is ultimately state law.

The second of Kelsen’s key theses about law—the unity thesis—similarly seems to support the contention that Kelsen defended a version of the strong claim. The unity thesis, the idea that state law and international law are part of one and the same system, comes in two forms: the primacy of international law and the primacy of state law. The difference between them relates to the viewpoint from which the relationship is observed. The unitary legal system can be observed from the viewpoint of international law, meaning that it enjoys primacy over state law, or from the viewpoint of state law giving it primacy over international law. For Kelsen, the viewpoint from which the relationship is observed is, as Hart succiently put it, a “matter of political ideology, not law”113 and is guided by “ethical and political considerations.”114 However, this does not change the basic idea that they are both part of a single legal system such that “the legal rights and obligations of states and individuals remain the same whichever of the two alternative systems is adopted.”115 The unity thesis is explicitly presented by Kelsen as a refutation of “pluralistic”116 theories of law and in particular, the positing of state law and international law as two distinct legal systems.117 With regard to the strong claim being considered here, if it is the case that state law and international law are all part of the same system, then clearly all law is, in some sense, state law. This can be the case directly, if the relationship is viewed from the viewpoint of the state resulting in the primacy of state law, or indirectly, if the relationship is viewed from the viewpoint of international law resulting in the primacy of international law. (Of course, this also entails the idea that all law is necessarily international law.) As such, the unity thesis provides further support to the contention that Kelsen supported the strong claim.

However, on closer inspection, it is not clear that either of these core tenets of Kelsen’s concept of law supports the strong claim, or at least precludes legal pluralism in a substantive sense. With regard to the identity thesis, prima facie, it is the clearest statement of the strong claim to be found in legal theory.118 If it is the case that the state is nothing more than its legal system, then this suggests that the only legal systems that can exist are state legal systems (or at least state legal systems as entailed by the unified legal system of state law and international law when combined with the unity thesis). Significantly for present purposes, it emphatically excludes all the types of normative phenomena and normative ordering that legal pluralists wish to emphasize. However, this interpretation does not necessarily follow from Kelsen’s view of the relationship between the state and its legal system. The claim that the state is nothing more than its legal system does not rule out the possibility that other types of law and legal system can and do exist. It can be interpreted as a claim about the concept of the state rather than the concept of law more generally. This is supported by the context within which the thesis was developed: as a critique of sociological accounts of the state as a social actor. In contending that the state is nothing other than its legal system, Kelsen does not make the related claim that the concept of law is necessarily the concept of state law. In fact, elsewhere in his discussion of the relationship between law and state he acknowledges that other types of law and legal system can and do exist.119 He explicitly recognises that “not every legal system … is characterized as a state,”120 explaining that this characterization only holds when certain organs and functions form part of the legal system. However, other types of legal systems can exist such as those of a “primitive, pre-state legal community”121 where general norms evolve as part of custom. The lack of institutions and offices for enforcing norms through coercive means does not mean that these norms are not legal norms nor their systems legal systems. By contrast with state-based communities, the coercive element of enforcement in such systems is privatized; the determination of the violation of legal norms and their consequences are left up to those whose interests have been violated.122 In undertaking acts of interpretation and enforcement of legal norms, the members of such communities are “acting as organs of the legal system and of the community constituted by that system.”123 On this basis, he draws a distinction between different types of legal norms and legal systems, based on their methods of enforcement. “Primitive” legal systems are decentralized in that the enforcement of their norms in cases of violation are decentralized to the interested parties to the case. More developed legal systems, such as state legal systems, have centralized enforcement mechanisms with bureaucracies, specialized organs, and agencies to determine cases of breach and apply the consequences of violations of the norms of the system.124 The distinction between more and less developed legal systems as distinguished by their methods of enforcement, is, Kelsen explicitly states, therefore quantitative and not qualitative.125 While their methods of enforcement may differ, they are both undoubtedly types of law.

What of the unity thesis? The unity thesis seems to lead to the strong claim in that it objects to laws and their validity being severed into different systems, even minimally into state law and international law, as a logical impossibility. This is the result of an “epistemological postulate”126 adopted by jurisprudence, which, in trying to “present its object as a unity,”127 subsumes state law and international law “under one and the same category of law.”128 As such, the unity thesis is an explicitly antipluralist thesis. However, it is also possible to interpret the unity thesis in a more pluralist-friendly way. Even if it is the case for Kelsen that jurisprudence cognizes only one category—unitary valid law—whose existence is determined through presuppositions such as the basic norm,129 this view is not incompatible with the types of normative phenomena that legal pluralists wish to emphasize. Whereas Kelsen limits his discussion on the unity thesis to international law and state law, there is nothing in principle precluding the extension of this to other forms of normative orderings including religious, customary, indigenous, and social laws. This would simply require an augmentation of the viewpoints or “poles” from which the single unitary legal system is observed.130 Thus, rather than positing a simple bipolar model of perspectives on the unitary legal system—state law and international law—the model could be augmented to include multipolar perspectives on the unitary legal system where it could be observed from the perspective of indigenous, religious, or transnational law. Given Kelsen’s explicit acceptance of nonstate legal systems, such an interpretation of his concept of law is less radical than might be otherwise assumed.

Moreover, this move is wholly compatible with the politics of observation of the unitary legal system. As noted earlier, Kelsen argued that the viewpoint from which the system is viewed is one of “political preference”131 and not dictated by “the science of law.”132 Thus, a refusal to expand the poles from which to observe the legal system to indigenous law or religious law could be criticized, on Kelsenian grounds, as political ideology, and in particular an unwarranted “dominant ideology” of state law. The Kelsenian model of the unitary legal system, and particularly the politics of the observation of the system, need not automatically privilege the “contingent triumphs”133 of the dominance of the statist viewpoint nor turn them into “necessary truths.”134 Rather, given that the point of observation is necessarily political, as Kelsen himself acknowledged, the “ethical and political”135 considerations that guide observation may (and arguably in many cases should) warrant an augmentation of the poles of observation to capture precisely the types of legal phenomenon emphasized by legal pluralists.

Such an interpretation of Kelsen’s identity thesis cannot be directly equated with the standard account of legal pluralism as more than one legal system coexisting on the same social field. Under the unitary thesis, more than one legal system is a jurisprudential impossibility, however, the result of the interpretation is, in substantive terms, similar. Even if there is only one form of law and legal system, its susceptibility to being observed from multiple perspectives means that types of normative ordering both beyond and beneath the state can be taken seriously as law.

In sum, Kelsen’s identity and unitary theses, while superficially seeming to imply the strong claim that all law is state law, on closer inspection reveal that there are grounds for interpreting Kelsen in a much more pluralist-friendly, and not necessarily radical, way.

If it is the case, as I have attempted to argue here, that an arch antipluralist such as Kelsen can be read in a pluralist-friendly way such that all law need necessarily be state law, then the obstacles to reading others in the legal theory canon in a pluralist fashion should be relatively easily overcome. Indeed, this is precisely how others in the canon have been read by proponents of legal pluralism to endorse their pluralist potential.136 As such, a brief summary can be provided here of how such a reading can take place, at least with respect to the strong claim.

The other dominant figure in the legal theory canon, H.L.A. Hart, was less interested in the relationship between the law and the state than Kelsen was. His most famous work, The Concept of Law, was primarily concerned with giving an account of “municipal law,”137 with international law being relegated to one chapter and defined as a “set” of laws rather than a legal system.138 Nonetheless, as others have pointed out,139 there are pluralistic elements in Hart’s theory that suggest he would not endorse the strong claim. At a preliminary level, as well as distinguishing between international law and municipal law, he also draws a distinction between “primitive” and developed legal systems as well as customary law and municipal law,140 suggesting that he believes there are at least a number of analytically relevant distinctions to be made in thinking about law and legal systems. Beyond these basic distinctions, Hart does not spend much time thinking about nonstate law and legal systems; however, there is no clear statement that points to his endorsement of the strong claim.141 He does insist that legal officials, and particularly courts, have a central role to play in the existence of legal systems142 and that most systems of law involve organised coercion.143 His account is not particularly demotic in that the relevant actors for the question of the existence of a legal system are elite officials with no requirement of “popular buy-in”144 in terms of the recognition of the legal system.145 However, as Cotterrell notes:146

[N]othing in Hart’s books seems to indicate that “officials” for this purpose must be state officials: certainly the judges of an international tribunal and perhaps the priests of a religious group [or] the elders of a cultural or ethnic group … could qualify. Each of these kinds of group or association could thus have a kind of law of its own according to its members’ concept of law.

Moreover, Hart’s rejection of the centrality of the relevance of sovereignty to the concept of law, his insistence that law emerges from social practices rather than central commands, and his recognition that custom is a form of law irrespective of its official recognition as such147 opens up possibilities for a pluralist reading of his concept of law that would militate against the strong claim.148 These factors have led some to emphasize the “pluralistic or polycentric potentialities”149 of Hart’s approach, even if they were not explicitly explored by Hart himself.150 As such, “[l]aw doesn’t have to be state law on Hart’s account.”151

Among others in the legal theory canon there is little evidence of the strong claim that all law is necessarily municipal or state law. Raz, for example, has noted on a number of occasions the social and political importance of legal systems, with no claim that such society and politics be state society and state politics.152 For example, he notes that “[l]egal systems are always legal systems of complex forms of social life, such as religions, states, regimes, tribes, etc. Legal systems serve as one, but only one, of the defining features of these.”153 Also Neil MacCormick has exploited the pluralistic possibilities of Hartian-style legal systems in his conception of law as an “institutional normative order.”154 In developing this conception, MacCormick, following Hart, makes a point of severing the concept of law qua institutional normative order, the concept of sovereignty, and the concept of the state.155 He notes that a belief in the necessary relationship between the state and concept of law is possible but would mean marginalizing many other types of law including international law, canon law, customary law, and social laws.156 As such, “the law of the state is not the only law that human beings have.”157 He argues that whereas the law of state has been a predominant form of law, it has never succeeded in “absolutely eliminating rival orders of one kind or another”158 and that the dominance of state law has had “serious distorting effects for legal theory.”159 For MacCormick, whereas state law is considered a “principal”160 example of law, it is “by no means the only example.”161 State law is merely a “species of a genus”162 of institutional normative order. Thus, he concludes, “law is institutional normative order, and state-law is simply one form of law.”163

8.4.2 Examining the Intermediate Claim: State Law Is a Paradigm Form of Law

With regard to the case of the second interpretation of the charge, the intermediate claim that state law is a paradigm or benchmark case of law, the picture is more ambivalent. Hart (and Kelsen before him) certainly seems to have intimated the sentiment of the intermediate claim in distinguishing between “primitive” legal systems that enjoyed only primary rules and more “developed”164 systems made up of the union of primary and secondary rules. However, as noted earlier, whereas his primary focus was on municipal or state legal systems, he did not explicitly claim any necessary relationship between “developed” legal systems and state legal systems. Perhaps the theorist that comes closest to making this type of claim explicitly is, somewhat surprisingly, Lon Fuller; surprising because in some of his writings Fuller looks like an archetypal legal pluralist. He called on legal theory to examine “not only the legal systems of states and nations”165 but also “the smaller systems—at least ‘law-like’ in structure and function—to be found in labor unions, professional associations, clubs, churches, and universities,”166 calling them “miniature legal systems.”167 As such, law needed to be extracted from “any connotation of the power and authority of the state.”168 These statements clearly mark out Fuller as a “second-wave” legal pluralist. However, scraping beneath the surface of this seeming celebration of legal pluralism, Waldron argues that in Fuller’s endorsement of the “inner morality of law,” he ends up in a rather antipluralist place, at least as far as the claim that state law is a paradigmatic form of law is concerned. Whereas Fuller recognized that different systems, including the “miniature legal systems” could themselves involve the features of the “inner morality of law,”169 his endorsement of state law emerges when considering the effect on individuals of multiple-legal systems applying to the same social field. As Waldron notes, the inner morality of law is concerned with the “dignity and freedom of a person confronted with legal demands.”170 However, where multiple legal demands are made upon individuals, such as in situations of legal pluralism, then the inner morality of law is compromised, especially where the demands are contradictory.171 As such, where contradictory demands are made on individuals by different legal systems, Fuller seems to endorse an (antipluralist) statist resolution. He argues that in such circumstances the situation needs to be made more “systematic” by setting out clear “boundaries of competence”172 or “rules of over-arching adjudication,”173 which, as Waldron notes, reduces the effects of genuine pluralism.174 Furthermore, Waldron argues that considerations relating to equality before the law, implicit in Fuller’s “inner morality” criteria of generality, militates against the celebration of legal pluralism where different individuals are subject to different standards emanating from different legal systems.175 As such, a situation of genuine legal pluralism seems to offend Fuller’s inner morality of law where there is an absence of an overarching authority—the state—that can systematize and order pluralism in order to achieve the aims of the inner morality of law. In such circumstances, ultimately state law is the law that can best achieve the inner morality of law over other types of law existing in a social field, thereby rendering it “paradigmatic” of law’s inner morality.

Beyond this seemingly explicit, if ultimate, endorsement of state law as a paradigm of law, pluralists have, as noted earlier, accused legal theory of making the intermediate claim implicitly through the methodologies they adopt in developing their concepts of law. With regard to Tamanaha’s charge in particular, it is not clear that his focus on methodology inexorably leads to a statist bias in legal theory. The question of whether law is a natural kind, whether the concept entails universal necessary and sufficient conditions or is an a priori concept is a distinct one from whether state forms of law and legal ordering fulfil those conditions more than any other expression of the phenomenon. It is possible, and in some cases even perhaps probable, that state law was the main point of reference for extrapolating universal conditions for the concept of law among the theorists to which he makes this charge.176 However, this doesn’t mean that the methodology itself necessarily produces a statist bias in the concept of law. We could extrapolate a robust criterion for the nature of law, involving a priori conceptions, the stipulation of necessary and sufficient conditions, and universal claims that ignored the relevance of state law in its entirety. Indeed, Tamanaha in his own approach to formulating a concept of law as a “folk concept” seems to implicitly acknowledge this. His own starting point that law is a “folk concept”—essentially that law is whatever a social group sees as “law”177—could, itself, be said to employ a similar methodology to that of legal theory in that a “folk concept” itself can be interpreted as a natural kind or a concept that is a priori and captures a universal category.178 Moreover, Tamanaha’s criteria for a folk concept—whatever social groups designate as law—could be taken as necessary and sufficient criteria for his concept of law. Any such minimalist definition would considerably broaden the types of phenomena that are captured as law than many of the standard accounts of legal theory. This does not alter the fact that the methodological approach is very similar.

Problems of state bias (or indeed any other type of bias), if they do emerge, then, emerge at the point of loading up the theory with a pre-theoretical “data set” about the concept of law. As such, the strength of Tamanaha’s version of the intermediate claim seems to lie in the contingent fact that legal theorists have tended to draw their a priori assumptions about law from state law rather than make a priori assumptions about law tout court. However, even here, in order to be able to evaluate whether the “data set” relied upon by legal theory is a relevant one, we would need a clear criterion by which to evaluate whether the data set is over- or underinclusive. Whereas Tamanaha assumes that the “data set” relied upon by legal theory radically underincludes leading to the intermediate claim, he does not offer criteria by which to evaluate whether this is the case to support the claim. One sensible way to start developing such criteria might be that the criteria involve, at least in part, the objectives of the development of the particular theory. They should examine and consider the practical questions that the concept is being employed to address. More specific objectives or questions such as those involved in a “particular jurisprudence” might warrant a more detailed approach to the data that informs our assumptions and concepts whereas more general questions such as those that come under the label of “general jurisprudence” would seem to warrant more generous inclusion. The extent to which a definition or account of law over- or underincludes would, in part, be dependent on an understanding of the object of the particular inquiry. Thus, for example, if we take Hart’s objectives in developing his concept of law, as advancing legal theory by providing “an improved analysis of the distinctive structure of a municipal legal system,”179 the criterion to determine whether the concept over- or underincludes should reflect these specific purposes. When viewed in light of much of the phenomenon that make up the “third wave” of legal pluralism, and in particular the prominence of international law, Hart’s focus, and therefore the assumptions that feed into his concept of law, will underinclude leading to a municipal law bias in his concept of law.180 However, whereas he strays beyond this initial focus in various parts of his book especially in his comments on “primitive” and international law that hint at a defense of the intermediate claim, these were only ever incidental to his primary interest: to develop a concept of municipal law.181 Furthermore, recent revisions of Hart’s approach show that he was simply mistaken in his views of, for example, international law and that his concept of law can, without much revision, account for other legal phenomenon.182 As such, if Hart’s account does entail a statist bias, this is not directly attributable to the assumptions he loads into his theory of law. Instead, it is arguably due to a limited ambition and a particular interest in municipal law as well as a lack of understanding of other forms of law,183 particularly international law, which led to a relatively parsimonious selection of pre-theoretical data for his data set. This could, of course, constitute grounds for independent criticism of Hart’s approach. However, it provides relatively weak grounds for criticizing Hart based on the intermediate claim, at least in terms of his methodology.

With regard to Raz’s account of law—a particular target of Tamanaha’s—beyond the issue of methodology, it is not clear that the intermediate claim holds. We have already seen that Raz is, in principle, open to the coexistence of different types of law.184 Furthermore, even if his stipulation of criteria for the concept of law as supreme, comprehensive, open,185 and making claims to legitimate authority could be seen to fit the state particularly well, as he himself notes, it also fits other nonstate legal systems such as the Jewish legal system. This is the case even if Jewish law does not even have a concept of law.186 In terms of the statist bias, then, it is not clear in substantive terms which legal system—Jewish law or state law—is being held up as the paradigm in Raz’s analysis.

In sum, in linking the intermediate claim specifically to the question of methodology as Tamanaha does, it appears that a statist bias in legal theory—where it exists—is not one of methodology per se but rather relates to contingent matters of the interests or knowledge of the theorists writing at a particular time.

As a version of the intermediate claim, Culver and Giudice’s critique of legal theory is a weaker one than Tamanaha’s, primarily because they seem to accept that legal theory’s statist bias is, in principle, justified. As such, they actually agree with much of what legal theory has to say about law and legal system and accept that the focus on municipal law is a valid way of doing legal theory. The problem, they argue, emerges where legal theory clings rigidly to concepts of law based on state law—and in particular those the “third wave” of pluralism attempts to capture—and fails to revise state-based concepts of law in light of these changing circumstances.

Culver and Giudice’s justification of legal theory’s—at least initial—focus on municipal law and their subsequent critique is based primarily on epistemological considerations and particularly an epistemological tendency in legal theory traceable as far back as Austin. Austin argued that in developing concepts of law, we should only look at a limited number of systems given that “it is only a few systems with which it is possible to become acquainted, even imperfectly.”187 This limited ambition entails, Culver and Giudice argue, a rejection of the epistemic closure principle which holds that “we can extend our knowledge by recognising, and accepting thereby, things that follow from our knowledge.”188 Thus, unlike Tamanaha who, following his “folk concept” idea, assumes that a vast array of normative orderings and conceptions of law from radically diverse contexts are, in principle, cognizable, legal theorists start, according to Culver and Giudice, with a much more parsimonious methodology whereby the primacy of central cases of law provide the initial steps in understanding and accounting for legal phenomenon. According to Culver and Giudice, then, legal theorists develop conceptions of law based on alternative epistemologies involving the possibility of evaluating concepts by their ability to explain social phenomena.189 On this approach, the validity of concepts is predicated, not on the concept having the “right kind of evidentiary links”190 to “complex social phenomena whose amount and variety outstrip our descriptive capacities”191 but rather their “explanatory value with respect to a wide range of social situations.”192 Adopting this approach to the concept of law does not require a “thoroughly specified body of ‘descriptive sociology’”193 encompassing a wide variety of normative practices. It is for this reason that the general claims that legal theorists make about law are bootstrapped according to Culver and Giudice.

Moreover, they argue that such bootstrapping in developing conceptions of law is justifiable on the basis that the particular epistemology adopted is a sound one. It is plausible to assert that a concept of law based on the epistemic closure principle fails to recognize concerns about the cognitive limitations to what we can know about complex and prolific social phenomena such as law.194 To ask for more of a concept of law is to ask for “unavailable and unnecessary precision.”195

Their issue with legal theoretical accounts of law is not the bootstrapping methodology per se but rather the way in which it is employed by legal theory.196 In a similar charge to Tamanaha’s, they argue that legal theorists tend not to be explicit about the empirical basis of their bootstrapped concepts, leading them to fail to revise the empirical basis in light of new social realities. Whereas they argue that Austin was explicit and justified in his bootstrapping in terms of the empirical basis of his conception of law, Hart in particular is not. He was not particularly forthcoming about the “experiential basis”197 of his concept of law, which was “tacit and incomplete.”198 For example, as noted by a number of critics, his lack of engagement with international law as a form of normative ordering is a rather obvious deficiency in this regard.199 From this basis, they argue that legal theoretical bootstrapped accounts of law following in the Hartian tradition have become “static”200 and have therefore responded in an unsatisfactory way to emergent legalities.201 They accuse legal theory of failing to acknowledge the key feature of contingency in empirical realities of legal phenomenon leading to an obsession with state forms of legal ordering that is no longer justifiable. Thus, they argue that legal theoretical accounts of law need to “rediscover their inner contingency” and revise their concepts accordingly to make them suitable to account for emergent legalities in the contemporary world.

They conclude that it is possible to address novel legal phenomena such as those posed by the “third wave” of legal pluralism using the conventional tools of analytical legal positivism. Indeed, this is precisely what they do in developing their account of an “inter-institutional theory of legality”202 as a “modest addition to the line of argument begun by Hart.”203 The trick, they contend, is to revise and develop these contingent conceptions to help fit new phenomena rather than remaining in thrall to their prescriptions based on limited and contingent data. As a version of the intermediate claim, then, it is a relatively timid one. They go along with the “bootstrapping methodology” of analytical legal positivism and even the inclusion and possibly the prominence of state law in the resulting bootstrapped concept of law. However, they argue that the problem is that legal theory needs to be more forthcoming about the bootstrapping involved as well as the contingency of the concept of law adopted. As such, even if it is the case that legal theory assumes that state law is a paradigm form of law, it can be justified provided it remains flexible and open to new legal phenomena.

8.4.3 Examining the Weak Claim: Legal Theory Has Neglected Nonstate Forms of Law

Intuitively, the weak claim seems to be the only one of the three claims regarding legal theory’s pluralism problem that is clearly warranted almost without exception. Whereas legal theorists have mentioned other types of law (such as Raz on religious or other laws)204 or even discussed them in reasonable detail (such as Kelsen on international law,205 Fuller on “miniature-legal systems,”206 or Hart on “primitive” legal systems),207 it seems true to state that the primary interest of the classic canon of legal theorists has been the law of the state or municipal law, and primarily industrialized Western states.208 Nonstate laws are either marginalized or their status as law depends on state law recognizing them as such.209 Thus, in the spirit of our “impressionistic inventory,” further investigation as to the causes of this focus as well as how extensive the neglect of non-state forms of law is in legal theory and what can or should be done to remedy it is warranted. If the impressionistic inventory is to bear fruit in identifying future research agendas, then the neglect by legal theory of nonstate forms of law and legal ordering would seem a most propitious place to start. However, as it happens, we don’t need to look too far into these matters, as the mantle of investigating and responding to the third claim—that legal theory has had an unwarranted focus on state law—has already been taken up, not only by avowed pluralists in legal theory such as Tamanaha and Twining but also by writers from the classic canon of legal theory itself. Two recent trends in legal theory scholarship take up precisely the problem identified by the third claim and are actively engaged in addressing it. Firstly, the theorizing of nonstate forms of law has become a burgeoning new area in legal theoretical scholarship.210 Theorizing the law of the European Union,211 international law,212 global law,213 and indigenous laws214 have become particularly fertile areas of scholarship in mainstream legal theory in recent years. Moreover, prominent theorists of the canon, such as Jeremy Waldron and Joseph Raz, have recently been engaged in a sort of self-criticism of the field of legal theory based on precisely its neglect of nonstate forms of legal ordering. Given limitations of space, and the fact that some of this new scholarship has already been considered earlier,215 the latter trend will constitute the focus of this section.

Jeremy Waldron in recent work has taken legal theoretical conceptions of law, and in particular H.L.A. Hart’s concept of law for his neglect of international law, to task for ignoring nonstate forms of legal ordering.216 Waldron identifies Hart’s neglect of international law as one of several “shortcomings”217 in his seminal book The Concept of Law, which, he argues, is particularly problematic in light of the fact that the book has had such a significant impact on subsequent thinking in legal theory. The omission is presaged early in Hart’s book, where Hart clearly states his intention to provide an account of the “distinctive structure of a municipal legal system.”218 Given this emphasis, Waldron observes that international law “was always going to be a distraction from this task”219 and was therefore treated “from the outset as a borderline case.”220 Thus the general impression left by Hart’s treatment of international law was that he didn’t believe “there was any such thing.”221

From the perspective of legal theory, Waldron argues, the impact of Hart’s neglect is that legal theory has concluded that international law is of “marginal significance”222 and “not worth the attention of serious legal philosophers,”223 leaving major gaps in legal theory.224 He argues that this neglect of international law by legal theory is “nothing short of scandalous,”225 given that theoretically it is “the issue of the hour”226 in light of debates about the status of customary international law,227 responses to the 9/11 terrorist attacks in New York, and the (international) legality of the U.S.-led invasion of Iraq.228 However, Waldron notes that “no leading modern positivist saw fit to try to map onto these controversies what Hart said in Chapter X of his book,”229 leaving a “deafening silence”230 in analytical legal theory.

For Waldron, the main problem with Hart’s approach to international law is his intimation that the lack of institutions predicated on secondary rules comparable with those of state law create problems in considering international law as law. Waldron argues that whereas it is trivially true that international law does not have the institutions predicated on secondary rules of the same type as those of state systems, this does not mean that international law has no secondary rules at all.231 He argues that the nature and function of secondary rules is drawn sufficiently broadly in Hart’s concept of law to be able to include types of institutions discharging the functions of secondary rules distinct from those found in municipal legal systems.232 As such, the lack of compulsory jurisdiction of the International Court of Justice or the lack of a global legislature, for example, are not evidence of the lack of secondary rules of adjudication and change as Hart contended, because compulsory jurisdiction is not necessary for the existence of rules of adjudication nor a formal legislature necessary for rules of change.233 Furthermore, Hart’s argument that international law lacks a rule of recognition and is therefore not systemic in the same way as municipal law, based on the fact that the primary rules of international law conflict is, Waldron contends, overdone. The fact that rules of international law conflict without having a clear, rule-based way of resolving such conflict is not evidence that it lacks a systemic nature. Waldron points out that the laws of municipal systems conflict, and a single rule of recognition to settle all conflicts is not necessary, even in municipal legal systems.234 As such, as with the rules of international law, the rules of municipal law frequently contradict each other and their strict priority is never perfectly worked out. Thus, if international law is not a system for this reason, then neither is municipal law, a conclusion that Hart himself clearly rejected.235 Waldron concludes that whereas there are clear differences between municipal legal systems and the international legal system, these were exaggerated by Hart with the unfortunate consequence that legal theory neglected the field of international law and therefore deprived us of insights that legal theory could bring to this increasingly important area of law.

Joseph Raz has also in a recent essay reflected upon the substance of the third claim—whether and why legal theory has tended to focus almost exclusively on state law and whether this is something that can be expected to continue into the future.236 It is probably an exaggeration to claim, as Tamanaha does, that this essay represents a “turnaround”237 in Raz’s view of nonstate forms of legal ordering. The majority of the essay focuses on tracking changes to state law in light of globalization. It was noted earlier that in some of his earliest works, he named a variety of nonstate forms of law even if he did not go on to analyze them in any specific detail.238 However, the essay does represent a sustained reflection on the reasons for, and appropriateness of, the centrality of state law to legal theory, whether and how it is justified and whether it will remain the case into the future.

Raz begins his essay by asking why so many theories of law focus on state law and why it is that the state has formed a special place in our social arrangements. He argues that theorizing about law throughout history, including as far back as the Polis of ancient Greece, has tended to focus on “the most comprehensive legally based social organisation of the day”239 as important and “deserving of special theoretical attention,”240 what we can call a “comprehensiveness condition.” The comprehensiveness condition means that law and systems that comply with it present “more challenging theoretical puzzles”241 than other forms of law. For historical reasons, and at least since the Peace of Westphalia and the development of the modern conception of state sovereignty with its ideas of equality and noninterference,242 the organization that has fulfilled the comprehensiveness condition in society and warranted such attention, has been the state. In particular it is the twin qualities of statehood in terms of (claims to) legitimacy and sovereignty that make states the most comprehensive legally based social organization of the day.243 Even if other forms of law can and have coexisted with the state during this period such as canon law or EU law, they are not as comprehensive as state law, given that their responsibilities within their domain have conventionally been more restricted than that of state law and they have been subject to external legal constraints.244

The question, then, Raz asserts, is whether this is likely to be the case into the future, such that the state should remain the primary focus of theorising about law. On the future of the state fulfilling the comprehensiveness condition, Raz is less certain. He notes that various trends in contemporary law and politics suggest that we will arrive at a point where the state no longer fulfills the comprehensiveness condition. These trends include many of the phenomena giving rise to the third wave of pluralism, including the development of autonomous international organizations, the novel ways in which international norms emerge, and the extended range of agents in international law, including individuals.245 In particular, he emphasizes the ways in which contemporary international law, while formally treaty-based and preserving of the sovereign independence of states, in practice creates a form of external authority over states in that they are very difficult to leave and the consequences for doing so can be extreme.246 Developments in the quantitative and qualitative scope of international law combined with its increasing autonomy mean that the conditions that gave rise to the prominence of states as forms of legal ordering are undergoing change.247 This, in turn, impacts upon the standing of states, and in particular their role as the most comprehensive legally based social organization of the day. Developments in international law mean that the freedom of states is more limited, “hemmed in by pervasive and invasive international regulations,”248 such that they are no longer free from external authorities that are not under their control.249 In light of this, Raz believes that there is room for doubt that states will retain their status as the primary entities fulfilling the comprehensiveness condition and, significantly from the perspective of the weak claim, the primary “focus of legal philosophy.”250 However, importantly this does not mean that states will disappear. States, Raz contends, face “change but not displacement.”251 Whereas the key characteristics of legitimacy and sovereignty that lead to the comprehensiveness condition are challenged by legal globalization and legal transnationalism, they are challenged in a “special way”252 by making them “limited states.”253 In terms of the comprehensiveness condition and legal theory, then, Raz argues that in light of these developments, it behooves legal theorists to “revive and explore theories of a limited state.”254

Thus, the state will, in Raz’s view, continue to fulfill the comprehensiveness condition into the future. However, the way in which it does so will change, something which must be tracked by legal scholarship. Raz’s call for a new research agenda based on the limited state in legal theory is a clear, if reasonably tentative, acknowledgment that legal theory should broaden its horizons beyond the conventional models of state law. However, the more radical aspect of Raz’s essay, and those seized upon by pluralists such as Tamanaha, are a series of scattered remarks about legal theory’s traditional focus on state law. In the essay, he explicitly acknowledges the existence of other “kinds of law”255 and references a number of examples, including international law, EU law, canon law, sharia law, Scottish law, indigenous laws, the “rules and regulations governing the activities of voluntary associations, or those of legally recognised corporations,”256 and even “very transient phenomena, like neighbourhood gangs,”257 which are worthy of scholarly attention. Furthermore, he argues that legal theory has an unwarranted and unjustifiable focus on state law. In concluding comments, he explicitly endorses the weak claim against legal theory:258

[E]xclusive concentration on state law was, it now turns out, never justified, and is less justified today. In part, though not only, we need to rethink the relations of state law to other legal systems, as the scope both of the authority and of the sovereignty of states has diminished and is likely to diminish still further, and the ways states integrate within the emerging international law is going to confront us with practical and theoretical problems.

8.5 Conclusion: Appraising Legal Theory’s Pluralism Problem

What, then, is our conclusion to the question that animated our inquiry at the outset: does legal theory have a pluralism problem? Parsing the general claim into three specific claims—all law is necessarily state law, state law is the paradigm of law, and legal theorists’ unnecessary focus on state law—reveals a mixed picture. It seems reasonably clear that the attribution of the first claim to legal theory by legal pluralists is unwarranted. Few if any scholars in the legal theory tradition make the first claim.259 Even Kelsen, who might be thought to imply the first claim given the centrality of the concept of state to his concept of law and legal system, can be interpreted in a more pluralist-friendly way that does not involve the strong claim. The attribution of the second, intermediate claim to legal theory seems to be more plausible, even if it is made implicitly rather than explicitly by legal theorists. However, with the partial exception of Fuller (and possibly Dworkin), even here the evidence that legal theory assumes that state law is the “best” or “paradigmatic” form of law is not conclusive. A version of the intermediate claim can be read into some loose comments by legal theorists, such as, for example, Hart’s distinction between “primitive” law and municipal law or MacCormick’s reference to state law being a “paradigmatic” or “principal” species of the law.260 However, if one focuses, as many critics have done, on the methodology employed by legal theorists, then the picture becomes less clear. Much of what is attributed to legal theory as a claim that municipal law is a paradigmatic form of law can be justified in terms of the focus or research interests of particular members of the legal theory canon. We could fault them for their lack of curiosity or disinterest in other forms of law. However, this is distinct from the claim in which they unwarrantedly say that state law is a better form of law than other types of law. Moreover, the fact that many of these accounts of municipal law can be co-opted to theorize nonstate forms of law undermine the case that the intermediate claim is a valid critique of legal theory.

Finally, the weak claim, that legal theory has been unduly focussed on state law, is, perhaps, the charge that most clearly sticks. However, it is something about which legal theory is aware as evidenced in the self-critique of the legal theory canon by some of its most prominent members. Furthermore, the burgeoning theoretical scholarship on nonstate forms of law shows that legal theory is breaking free from this habit. If the question were posed several decades ago, it might have been more appropriate, but it is becoming an increasingly less valid critique in the twenty-first century.

Thus, our conclusion to the question is that if legal theory does have a pluralism problem, and the foregoing analysis illustrates that in some senses it has, it is not a particularly profound one.

This conclusion does not directly engage with the moral issues connected to the “ideology of legal centralism” and in particular the modern equation between state and law, which in the words of one pluralist illustrates “most eloquently and painfully the historical mass destruction, oppression and injustice upon which the routes to and through modernity were built outside Europe.”261 The role of legal theory with its “centralising ideology” in perpetuating or exacerbating the effects of colonial rapacity is not addressed by finding that legal theory is more versatile than is often thought. A thorough engagement with this debate is beyond the scope of this brief conclusion. However, as a preliminary matter, even here legal theory has tended to be transparent about the potentials of their models of law to achieve malign ends. As Hart himself noted:262

The step from the simple form of society … into the legal world … brings solid gains at a certain cost … the cost is the risk that the centrally organised power may well be used for the oppression of numbers with whose support it can dispense, in a way that the simpler regime of primary rules could not.

It may be the case that the postcolonial contexts highlighted by legal pluralists touch upon a double injustice here: not only the oppression of peoples (which can and has occurred also in Western states), but the oppression of a whole way of life borne of illegitimate invasion, conquest, and domination. However, this is not qualitatively different from the potential moral costs of law as a social institution emphasized by theorists such as Hart.

Beyond the moral charge, on a more analytical plane, some doubts may still linger as to whether legal theory is up to the challenges of legal pluralism. It may be possible to dismiss current developments in legal theory, particularly in terms of theorising international law, as tackling the “low-hanging fruit” of contemporary challenges to law and legal theory.263 The harder questions posed by aspects of indigenous, religious, or group-based forms of normative ordering may provide the most “far-reaching challenge to the modern equation among nation, state and law.”264 But even here there is much in the legal theory canon that can provide a starting point for thinking about these particular forms of nonstate law. For example, there is nothing in principle preventing Hart’s officials-based account of law being applied to other nonstate forms of law.265 Moreover, even the putative problem of legal theory’s insistence on the systemic nature of law does not necessarily present an obstacle to theorizing other forms of law.266 At one extreme, Kelsen was, perhaps, the most dogmatic on the question of law having a clear systemic nature where a chain of validity of norms ended in a single point: the basic norm. However others, such as Raz, have argued that law is not the neat system that, for example, Kelsen envisaged,267 given a legal system can have multiple rules of recognition and that the valid norms of one system can conflict.268 He has also been quite explicit about how the question of the boundaries of legal systems is an open one, determined as much by the (fluid) claims of legal officials as the laws of the legal system.269

In conclusion, whereas there is much work to be done in legal theory to address the increasing complexity of law and legal forms in the contemporary world due to both neglect of certain extant forms of law as well as the rise of other newer forms, the impressionistic inventory of the legal theory canon undertaken in this contribution reveals that, notwithstanding the criticisms from legal pluralists, it still contains fertile resources to be exploited in addressing these challenges well into the future.




* I would like to thank Brian Tamanaha for insightful discussions based on a previous draft of this chapter. All errors and weaknesses in the argument remain my own.
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Theorizing Justice under Conditions of Global Legal Pluralism
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There is a disconnect between descriptive accounts of our normative universe and prescriptive accounts of the principles of justice that ought to structure our legal institutions. The disconnect is most evident in the global sphere, as the legal orders of nation-states complement, coexist, compete, and sometimes clash with the legal orders of transnational institutions, international organizations, multinational corporations, plurinational religious, educational, and industrial associations, subnational bodies (whether federal or local), and, of course, international law itself. It is often unclear how—or even if—these legal orders fit together into a single structure. It is even less clear which—if any—principles of justice govern this structure as a whole, or each legal order separately.

The disconnect between accounts of law and justice occurs on different levels. At the highest and most general level, the scholarly literature discusses “global law” as disconnected conceptually from theories of “global justice.”1 The legal regimes that claim legal authority over the whole planet, or at least across the traditional legal boundaries of nation-states, are described, explained, and theorized with little sympathy for, or understanding of, the work that moral and political philosophers have done to describe the obligations that global and transnational institutions impose on citizens, migrants, and various collectives. As a result, Neil Walker observes, “[t]he two concepts, and the discussion and engagement of the two concepts, often seem remote from one another.”2 Forcing the two concepts into conversation leads global lawyers and global philosophers to engage with each other and brings out the tensions between legal institutions and moral obligations as they apply to the global legal order.

Of course, the disconnect between descriptive accounts of our normative universe and the prescriptive accounts of the principles of justice not only occurs at the global level but also penetrates into domestic institutions. The barrier between the national and the international (and for that matter, the subnational and the nonstate) is porous. National legal systems have some mechanisms to constrain or deflect the international and nonstate norms that transgress their boundaries, but these mechanisms are of limited effect when individuals and communities embrace these other sources of authority, as happens often with religious communities, scholarly bodies, and transnational corporations.3 Global norms inhere on national norms by asserting direct jurisdiction irrespective of national boundaries or by exerting legal, political, economic, or social pressure on municipal legal systems, or simply by being taken seriously as reasons for action by members of transnational communities—whether religious, professional, or commercial. And the reverse is also true, of course, as municipal law inheres on transnational and international legal systems. In a system characterized by such plurality, it is difficult to attribute rights and duties to various actors, or to identify the precise legal structures that can be the object of moral evaluation. In consequence, it is difficult to articulate a theory of justice applicable to the global level that does justice to the multiplicity of legal orders that characterizes the international sphere.

In this chapter I want to address the challenges of constructing a theory of justice, in both the national and transnational sphere, under conditions of global legal pluralism. I argue that pluralism shapes theories of global and domestic justice not by proposing new normative principles but by challenging methodological assumptions. I take as a case study John Rawls’s theory of justice, as it is one of the most complete and still dominant accounts of justice encompassing domestic and transnational institutions, and I illustrate one place in which Rawls’s methodology is complicated or transformed by taking global legal pluralism seriously. I conclude with the suggestion that the most important way in which global legal pluralism contributes to normative moral theory is by calling into question the ideal that the subject of justice can ever be fixed, that a political society can ever be bounded, or that there is a set of principles or a court of appeal that can order, with some degree of finality, the conflicting jurisdictional claims that bear on moral persons.

9.1 Global Legal Pluralism as Normative Theory and Methodology

The normative political theory and moral philosophy has been skeptical of the prescriptive claims that legal pluralists makes and have mainly sought to impose ordering principles on what normative theorists perceive to be an over exuberant and uncritical enthusiasm for diversity. Pluralists have been criticized either as having no normative tools internal to their account of legality which can constrain the more dangerous or unruly instances of legal authority; or as importing normative principles ad hoc, by tacitly or explicitly assuming that an increase in the number and diversity of voices that have a hand in generating legal meaning—the process Robert Cover called jurisgenesis4 —is itself a moral improvement on uniform or univocal legal reasoning, without pausing to consider the moral quality of these voices or their effect on considerations of justice, such as equality, freedom, and democratic participation. I will first parse this criticism in order to distinguish another contrasting way in which legal pluralism, and global legal pluralism in particular, can exert a normative influence in theorizing about justice.

9.1.1 The Normative Critique of Legal Pluralism

Pluralism is, at first glance, a descriptive claim about the structure of the normative universe. Most pluralists are also committed to a normative defense of diversity and institutional plurality, but the normative defense is a separate and distinguishable argument, which implies, but is not in turn implied by, the descriptive account. At the most general level, pluralists argue that there are multiple bases of normativity, numerous independent sources of claims upon our conduct, many incommensurable reasons for action arising from our identity, our subjective attachment, as well as our condition as moral agents. In the legal domain, pluralism is the claim that there is a multiplicity of legal orders that simultaneously bear down upon or—to invoke a more positive image—call upon the allegiance or individuals. Global legal pluralism refocuses the scope of study of legal orders beyond the boundaries of the nation-state to the multiple legal regimes on the global sphere—the nation-state but one among them—that potentially regulate individual conduct, including other states, substate entities, international courts, and nonstate bodies of different kinds.5

As a scholarly movement or intellectual tradition, legal pluralism is itself pluralistic, because different variants arose in response to the study of colonial societies, of medieval legal history, of contemporary conflicts between religious communities and the state,6 and of course, most recently, of the international order. All variants of pluralism share, however, a disdain for the exclusive focus on the state as the sole source of legal norms. While this disdain is, at first glance, descriptive, it is usually—not to say always—accompanied by a prescriptive or normative commitment. That is, while legal pluralists depict the normative universe as containing sources of law other than the state, they also embrace and encourage the recognition and development of these other sources of law, either as alternatives to state law, or as complements or challenges to it. As Turkuler Isiksel observes, “pluralism may be a descriptive thesis about the coexistence of many ‘unlikes’ within a given order, or it may be a prescriptive stance in favour of such diversity.”7

For most pluralists, it is clearly both. Robert Cover writes that “[l]egal meaning is a challenging enrichment of social life, a potential restraint on arbitrary power and violence” urging us “to stop circumscribing the nomos; we ought to invite new worlds.”8 Paul Schiff Berman concurs, suggesting “that state and nonstate communities might consciously consider designing procedural mechanisms, institutions, and discursive practices that at least attempt to maximize the opportunity for plural voices to be heard” as this might:

at least sometimes produce better substantive decisions, but in any event it is more likely to cause decision-makers to take a restrained view of their own power, leading to greater tolerance, inclusion, and the development of harmonious processes because even losing parties feel that their voices were heard and taken seriously.9

Yet it is not always clear whether this prescriptive attitude toward legal pluralism is a consequence of the descriptive assessment of the normative universe, or if it is derived from an independent premise. There is no contradiction in recognizing that there is a plurality of legal orders in the world and concluding that this is a bad thing because it leads to conflict and disorder or because it makes it more difficult to ensure that standards of justice are consistently and uniformly applied across human populations. It is also not incoherent to reluctantly accept pluralism as a characteristic of the normative universe, not because there is any inherent value in plurality, but because the costs of eradicating the multiplicity of existing and potential legal orders would be too high. One may admit that legal sources are irredeemably plural and yet make efforts to simplify and limit this plurality, or to privilege certain, more formal or democratically responsive, sources of normativity over others. This differentiation will inevitably entail prescriptive judgments about what is good law both in the sense of laws that are substantively better (more beneficial) and laws that are formally better suited to legal practice (more formal or determinate). It seems difficult to make these judgments without assistance from independent principles of morality or justice, independent, that is, from the descriptive theses of pluralism itself.

So, even if one is predisposed to embrace plurality, descriptive and prescriptive indeterminacies remain. On one hand, the anti-essentialism of many legal pluralists appears self-defeating, as “a theory that emphasizes pluralism as the law’s distinguishing characteristic proves too much by leaving us unable to constrain the scope of what ought to count as law.”10 If we think that law is a normatively distinctive phenomenon—that legal relationships and rules are special kinds of relationships and rules, different from etiquette, prudence, or prophecy, and perhaps necessary for certain forms of human interaction and uniquely subject to some moral constraints—then it is important to distinguish (if only generally) what is the subject of our study.

And on the other hand, an unprincipled embrace of plurality ignores the dangers and perversities that a decentered legal world may engender. To produce a morally acceptable global legal order, legal plurality may need to be constrained by an independent prescriptive moral theory, as “the conflictual and centrifugal forces that act upon the ethical, social, and legal universes that we inhabit call for principles besides pluralism with which to order them (whether democracy, individual freedom, equality or justice).”11 Ralf Michaels shares Isiksel’s concern, as he worries that a strong legal pluralism is only compatible with a minimal liberalism that “favors non-state law, but only non-state law of the kind that is strong enough to hold its own under the pressures of globalization.”12 Michaels suggests that the most that liberalism can do for pluralism is to provide a weak legal pluralism, in which “[t]he non-state law to be recognized must be hierarchically inferior to the state’s own law” and subjected to liberal normative constraints.

The normative theorists’ perception of legal pluralism is thus: As a prescriptive theory of law, on a par with liberal or democratic theories of justice, legal pluralism is incomplete. It requires further specification of the inherent or instrumental value of plurality, or supplementation by independent moral theories. Pluralism can call attention to the variety of normative orders that claim legal authority, especially at the global level in which such orders appear to have multiplied and asserted themselves with greater force, but it is illustrative and (at best) critical. Lacking normative content, it does not shape the structure or substance of the moral theories that constrain it.

9.1.2 The Methodological Response

The descriptive account of legal pluralism (and pluralism more generally), although normatively indeterminate and incomplete, nonetheless shapes prescriptive theorizing about the normative universe in interesting and important ways. This is especially true of global legal pluralism.

It might be helpful to return to the definition that I gave in the previous section and expand upon what I take to be the central methodological content of legal pluralism, as it bears on a theory of justice. As I stated, legal pluralism straddles the line between description and prescription. At first glance, it is a statement about the nature of legal objects—legal systems or legal “spaces” more broadly—and of the structures created by the interaction of these objects in the world. The central claim of legal pluralism is that law is plural: that, at any given moment, a population is governed or a sphere of human activity is constituted by more than one authoritative source of norms; that these sources of norms are of roughly similar type (that is, they are the same kind of object); and that these sources of norms are not (or not understood by their subjects to be) arranged in a predetermined hierarchy. The law of the state, the official legal system, is only one source of legal norms, besides which must be counted the law of indigenous peoples, religious groups, professional communities, transnational organizations, and many more (including the law of other states). These sources are autonomous in the sense that each depends for its existence and legitimacy on internal reasons and principles, and not on the sanction of an external legal authority. These sources can conflict, as more than one of them simultaneously lays claim to govern a specific sphere of human activity.13

At the level of description, however, the legal pluralist thesis is, in principle, agnostic about the moral worth of legal norms or legal sources and about the desirability of mutual respect or accommodation between legal systems. Yet legal objects are inherently normative. Legal rules authoritatively define relations between persons, determine their rights and obligations directly, or lay out the ways in which they may themselves determine these obligations. A descriptive theory about normative objects may suggest or rule out certain moral propositions that are congenial to or incompatible with (as the case may be) its descriptive conclusions. The legal pluralist thesis, even though it is (as Andrei Marmor has said of legal positivist jurisprudence) “still basically descriptive and morally neutral,”14 may have normative consequences in one of two ways, which I will call “intrinsic” or “extrinsic” to the identification of legal systems.15 Intrinsically, the identification of multiple legal systems that simultaneously bear on the same sphere of human activity—systems that each fulfill the criteria for being a legal system, whatever those criteria may be—means that we cannot exclude or dismiss a (usually nonstate) legal system from consideration when counting legal claims. When we ask, “what is the legal norm at play in this sphere?” we must count all the norms of all the legal systems in that sphere. And we then have to think about how to resolve conflicts among them without defining some norms out of the category of law. The intrinsic (formal) mode of global legal pluralism is methodological. It informs us about the nature of legal objects and the ways in which they can interact or be manipulated, but it does not tell us how they ought to be used or which values should be pursued through them.

By contrast, the extrinsic mode in which legal pluralism has normative consequences for a theory of justice is substantive, not methodological. Extrinsically, if we think that a certain end or value external to law is necessarily fulfilled though certain kinds of norms (through legally proclaimed and legally enforceable norms, for instance), then the identification of legal systems also matters. Justice, for instance, may require an institutional structure through which persons may claim rights and discharge duties. In any sphere of human activity that should be governed in accordance with certain principles of justice there may be more than one legal system to which these principles may directly or indirectly apply. Assuming some disagreement about what justice requires and how it should be implemented, this can lead to inertia, indeterminacy, or outright conflict.

The problems that legal pluralism presents for a theory of justice can arise at any scale, domestic or transnational, but it poses special problems at the global scale. Global legal pluralism concentrates its attention on the existence of legal objects outside, between, and across national borders, and the interaction of these objects among themselves, but especially their relation to the traditionally studied objects of state law. Where the canonical theory of justice takes the domestic sphere to be the paradigmatic site for the application of justice, global legal pluralism looks beyond the borders of the nation-state to international and transnational legal orders. Where the canonical theory ascribes legitimacy to norms of public and private law generated by a liberal and democratic state, global legal pluralism finds sources of potentially binding legal norms outside the democratic polity. And where the canonical theory grounds legal legitimacy on a shared or overlapping consensus about what justice requires, global legal pluralism allows a wider and more radically diverse range of legal voices to enter the conversation.

It is important to differentiate between the formal plurality and the substantive diversity of legal orders. In principle, global legal pluralism only holds that there exists more than one source of legal validity; but it says nothing about whether there is also an irreconcilable plurality of principles (of justice or otherwise) that morally justify these orders. It is possible to conceive of a plurality of legal orders, all of which appeal to the same moral principles to justify their legitimacy. In practice, of course, this is not the case, and legal pluralism not only describes but sustains a variety of legal orders that appeal to different, sometimes irreconcilable, often illiberal or undemocratic moral principles. It is far from certain that the actually-existing legal orders that enter into pluralist interaction are to be celebrated enthusiastically and without reservation or criticism. These orders may certainly be valuable to their adherents (or, at the very least, to the officials that sustain the legal order), but the values, norms, and effects of these orders might conflict with the values and norms of other legal orders or produce destabilizing consequences that undermine other orders or disrupt the institutions that allow for plural coexistence. This is the crux of the pluralist insistence on the incommensurability of normative orders and the intractability of conflict.16 On substantive grounds, the canonical theory of justice—which is, after all, a moral theory—might simply be incompatible with the normative world that global legal pluralists present. Some of the legal orders that global pluralism identifies might run afoul of universal moral principles such as individual autonomy and democratic self-governance. The “jurisdictional hybridity” of overlapping legal orders might prove unmanageable, unable to provide sufficient guidance in constructing principles that should structure a just society, or deliberating about their implementation.17 It might require a fundamental (and unattractively restrictive) revision of the grounds of justice in a pluralist society, or it may require the acceptance of (no more attractive) militant methods of reducing divergence and ensuring compliance.

I will put aside these extrinsic substantive moral concerns that global legal pluralism creates for a theory of justice in order to focus on the more methodological or intrinsic challenges. I admit that the project is optimistic, but perhaps not unrealistically so. It is, for me, as it may be for other pluralist liberals, an exercise in what John Rawls refers to as “reflective equilibrium,” a deliberation on whether my commitments, descriptive and prescriptive, are coherent with each other and whether, taken together, they result in morally acceptable principles.

9.2 Rawls’s Theory of Justice under Conditions of Global Legal Pluralism

Although legal pluralism has attracted the attention of liberal theorists, Rawls’s theory has not received sustained attention from global legal pluralists. This is both puzzling and completely understandable, given competing tendencies in Rawls’s work. Rawls is, on the one hand, an avowed pluralist at the level of ethical value, of institutional justification, and even of global political order. Yet, on the other hand, he is guided by methodological assumptions that rule out, sometimes outright, other times by implication, the very uncertainty, hybridity, and conflict that global legal pluralists take to be a constitutive feature of the world. The ambivalence of the Rawlsian project leads many pluralists to ignore it altogether and to turn instead to ambiguous or inchoate grounds from which to make normative assessments about the desirability of a plural global order.18 Ironically, by contrast, this avoidance deprives Rawls and his interlocutors of the opportunity to critique their own methodological assumptions in light of the observations that global legal pluralists have made.

There are, however, grounds for convergence. As Sanne Taekema points out in this Handbook, global legal pluralists seem to converge on broadly liberal presuppositions.19 Ralf Michaels perceives, however, that this has more to do with contemporary liberals—including those associated with Rawlsian liberalism, like Will Kymlicka—accepting pluralist assumptions than with pluralists embracing liberal normative justifications.20 And even then, liberals appear to embrace (some) aspects of pluralism only strategically, and not because they recognize in plural legal systems a different and incommensurable basis of legitimacy.21

Rawls himself, by contrast, welcomes far more normative diversity both in the domestic and international spheres, the former through the exclusion of associations and communities from the direct application of liberal principles of justice,22 and through the inclusion of “decent hierarchical peoples” as “bona fide member[s] of a politically reasonable Society of Peoples”23 who meet “moral and legal requirements sufficient to override the political reasons we might have for imposing sanctions on, or forcibly intervening with, its people and their institutions and culture”24 but who are not, and are not expected to be, part of a full-fledged liberal consensus.

9.2.1 A General Outline of Rawls’s Theory of Justice

The account of justice as fairness developed by John Rawls over the last half of the twentieth century is still, despite its many critics, the point of departure in discussions of justice from the domestic to the global scale. Rawls’s aim is to work out a set of principles to govern the way in which social institutions distribute political, economic, and social goods. These principles are an elaboration of the intuition that individuals are free and equal, that each person has equal dignity, that economic and social cooperation should work to everyone’s advantage, and that for social institutions to be morally acceptable it must be possible to justify them to everyone, especially to the least advantaged members of society. Rawls calls this theory “justice as fairness” because it is the outcome of a fair decision procedure, one in which no one can take advantage of their superior strength or intellect or the favorable conditions of their birth in order to appropriate more resources than those otherwise situated. The result of this procedure are two principles of justice: the first mandates that “[e]ach person has the same indefeasible claim to a fully adequate scheme of equal basic liberties, which scheme is compatible with the same scheme of liberties for all” and the second mandates that “[s]ocial and economic inequalities … are to be attached to offices and positions open to all under conditions of fair equality of opportunity … [and] be to the greatest benefit of the least-advantaged members of society.”25

The principles of justice do not govern individual conduct or particular associations. Their subject is the basic structure of society: “the main political and social institutions of society fit together into one system of social cooperation, and the way they assign basic rights and duties and regulate the division of advantages that arises from social cooperation over time.”26 Rawls singles out the basic structure as the first subject of justice, as distinguished from instances of “local” justice (justice within particular associations or institutions) and international justice or, as he would go on to call it, the “law of peoples.”27 In order to focus on the domestic basic structure as a core case, Rawls makes some simplifying assumptions, including the idea that the basic structure is a unified network of institutions, that society is a closed system that is entered only by birth and exited only by death, and that all—or nearly all—the persons in society affirm the principles of justice and guide their conduct by them.

Rawls originally grounded his theory of justice as fairness on an account of the person and of the human good derived from Immanuel Kant’s moral philosophy. In later work, however, he concluded that the principles of justice he endorsed could not be grounded on any single philosophical view, but rather on the public political culture of a liberal society, “a shared fund of implicitly recognized basic ideas and principles.”28 This political culture is in turn drawn from and supported by a variety of “reasonable comprehensive doctrines,” worldviews rooted in “a tradition of thought and doctrine” that organize values in distinctive ways.29 There are many doctrines that, despite their differences, are “reasonable” in that their proponents “will think it unreasonable to use political power, should they possess it, to repress comprehensive views that are not unreasonable, though different from their own.”30 The emergence of these various doctrines is inevitable, because human beings, reasoning freely and in good faith, will reach different conclusions about the ordering of values and social institutions, and “this diversity can be overcome only by the oppressive use of state power.”31 Rawls calls the resulting diversity of comprehensive views, each supporting public principles of justice albeit for different reasons, the “fact of reasonable pluralism” of comprehensive views.32 Rawls explicitly states that “the fact of reasonable pluralism is not an unfortunate condition of human life” but rather a normal outcome of human reason operating in free social institutions, and that the absence of such pluralism would be evidence of oppression.33

In one of his last major works, Rawls turns to international law and the global order to develop a set of principles to govern relations outside the boundaries of the nation state. He postulates a separate basic structure of international society, a set of institutions governed by principles that regulate relations between “peoples.” Rawls traces the conception of reasonable pluralism in Political Liberalism to the society of peoples, as one of degree and not of kind:

In the Society of Peoples, the parallel to reasonable pluralism is the diversity among reasonable peoples with their different cultures and traditions of thought, both religious and nonreligious. Even when two or more peoples have liberal constitutional regimes, their conceptions of constitutionalism may diverge and express different variations of liberalism.34

Rawls does not think that there is a global public culture sufficiently robust to sustain a thick conception of justice between individuals at a global scale; the political cultures that hold within “peoples” are more substantial. Yet, he does think there are sufficient principles to support the principles of a global society in which peoples—understood collectively and institutionally—are regarded as free and equal.35 This global society is not restricted to liberal constitutional regimes, but includes other “well-ordered peoples,” among which are nonliberal but nonetheless “decent hierarchical peoples.”36 The principles of justice that operate on the international sphere are therefore more attenuated than those that hold on the domestic sphere, and effectively correspond to the moral principles of national sovereignty and human rights of modern international law. Nonstate legal orders do not figure into the picture.

9.3 Global Legal Pluralism and the Conditions of Practical Possibility

Rawls’s theory of justice, like all accounts of practical reason, stands between description and prescription, between more-or-less realistic suppositions about the structure of social reality, and normative conclusions about expected and required institutional and individual behavior in this reality. Since justice is a juridical concept—expressed in terms of rules and standards, rights and duties, desert and compensation—the description of the legal universe in which these rules, standards, rights, and such are articulated, proclaimed, and interpreted is especially relevant to a theory of justice. Certain inevitable and irreducible features of legal reality are therefore relevant to the construction and implementation of a theory of justice and should inform the principles put forth by such a theory. If global legal pluralism is true, then it should affect the formulation of Rawls’s theory of justice, as one of the irreducible features of legal reality, one of those limits of practicable political possibility that a theory of justice must take into account.

In Rawls’s late reflections on his philosophical project, he articulates four roles that political philosophy should play: to find a basis of consensus in face of deep political disagreement; to reconcile us to the persistence of this deep disagreement and to the historical institutions that have developed over time to manage it; to orient our divergent ends so that they “cohere within a well-articulated conception of a just and reasonable society”; and to direct us in the construction of a “realistic utopia” through the examination of “the limits of practicable political possibility” allowed by existing social conditions.37 The most important condition that Rawls foresaw as limiting the practical possibilities of a theory of justice was the fact of reasonable pluralism, the irreducible multiplicity of deeply held comprehensive views about the most important aspects of human life. This multiplicity, Rawls argued, is an inevitable consequence of the free exercise of human reason and can only be overcome—if ever—through oppression and unjustified coercion.38 Nonetheless, even under conditions of pluralism it should be possible to find shared principles on which to build a just society as long as the plurality of comprehensive views consists of reasonable doctrines, that is, if all such views or doctrines accept the fact of pluralism and refuse to use political power to repress other reasonable views.39

While it is only in his later philosophy, beginning with the lectures that culminated in Political Liberalism, that Rawls comes to articulate the limits imposed by the fact of reasonable pluralism, the broader idea that political philosophy operates within the constraints of practicable political possibility is present throughout Rawls’s work, from A Theory of Justice40 through Political Liberalism41 and The Law of Peoples,42 as well as Justice as Fairness: A Restatement.43 Theories of social justice rely on empirical assumptions about institutions, norms, and agents.44

Rawls’s account of justice as fairness avoids the problems of porousness and conflict by stipulating a categorical distinction between domestic justice and transnational, international, or global justice, and giving methodological priority to the domestic over the global.45 This stipulation is part of a number of methodological decisions that Rawls makes at the outset of his project and that are usually grouped under the label of ideal theory, most important among them the assumption that the principles of justice in a well-ordered society are transparently public to all and enjoy full compliance of its members. These stipulations would seem to announce the incompatibility of Rawlsian justice with the global legal pluralist description of law, and global legal pluralists have therefore dismissed or simply ignored the Rawlsian account as out of touch (at best) or complicit (at worst) with the perpetuation of a statist model of law.

I think this dismissal is too hasty. Rawls’s methodological stipulations about the relationship between global and domestic law do not contradict the description of the global legal order offered by pluralists. They operate at a different level of theorization. But that does not mean that Rawls’s methodological assumptions do not affect the way that the theory of justice develops or the way that it takes account of multiple legal orders or of deep global diversity. I will consider, in very general terms, only one of Rawls’s idealizations affected by legal pluralism: the idealization of a “well-ordered society” as requiring the full and effective compliance of citizens with a shared and public conception of justice. In both cases, the effect of legal pluralism on the theory of justice is not to make it incoherent or impossible to realize, but rather to render it less final, less stable, and more dependent on contestation and negotiation. Global legal pluralism affects the structure of Rawls’s theory of justice by pushing it to accept more ambiguity in the formulation of principles and a greater scope of negotiation in their pursuit and implementation.

9.3.1 Idealizing Assumptions about the Well-Ordered Society

Rawls’s theory of justice makes certain simplifying assumptions from the start, which limit the subject of his inquiry to a society operating under “realistic, though reasonably favorable conditions.”46 The first limit is implicit in the idea of a “well-ordered” society: “[A] society is well-ordered when it is not only designed to advance the good of its members but when it is also effectively regulated by a public conception of justice.”47 This standard is met if two conditions hold: full compliance under favorable conditions.48 The condition of full compliance with the principles of justice means all (or nearly all) members of the society accept the validity of the principles of justice and desire to act in accordance with them, and (because the conception of justice is public) they know other members of the society are similarly motivated. They do not seek to shirk from their obligations or undermine just institutions in order to advance their particular ends, but rather accept as a good—a good for each of them as well as for society as a whole—the condition of living in a society governed by a public conception of justice. The second condition of a well-ordered society is one of effectiveness: the institutions of a well-ordered society—those permitted or justified by the public conception of justice—must be able to satisfy that conception. This, in part, means that a society has sufficient resources and has attained a sufficient level of development for institutions to thrive, that is, that the society exists under favorable conditions. Institutions that effectively satisfy the public conception of justice under favorable conditions are stable, in that they generate their own basis of support, that is, they motivate those subject to them to comply with the principles of their own accord.

Now, the idea of a well-ordered society is, obviously, an idealization. Many (if not most) societies are not well-ordered in this way, because compliance (not only acquiescence or conformity, but an effective desire to act on public principles) is not full or nearly full, conditions are not altogether favorable, and institutions and individuals fail to fulfill their duties, leading to general cynicism or avoidance. The constitutive elements of political society are also idealizations, though more explicitly normative. Societies are not closed, even if entry and exit are difficult (and made even more so by morally questionable legal barriers); not only individuals but also goods and capital and even norms themselves, straddle and cross borders constantly. And political power is idealized in two ways: coercive power in the hands of the state is not always (perhaps only barely) citizens’ power over themselves, and coercive power is also not the exclusive prerogative of the state, but is also exercised by nonstate institutions.

Many scholars have understandably questioned the usefulness of a theory of justice that proceeds from such important counterfactuals.49 Some of this opposition may be rooted in Rawls’s own ambiguity about the use of ideal theory in his work. Sometimes, Rawls appears to restrict the definition of ideal theory to the assumption of strict compliance, sometimes he extends the use of the term to apply only to a society operating under favorable circumstances (and thus less constrained by considerations of cost and feasibility), and other times he defines the theory as specifying the ideally just society that serves as a model for further political theorizing.50 I do not intend to settle this question here, because my use of idealization is much more modest. As Laura Valentini writes, “there is no right answer to the question of whether a normative political theory should be ‘ideal’ or ‘non-ideal’ (meaning more-or-less realistic). What types of idealizations are appropriate, and what facts ought to be taken into account in the design of normative principles depends on the particular question the theory itself is meant to answer.”51 The question, then, is what is the use in retaining Rawls’s idealizations when thinking about justice under conditions of global legal pluralism, instead of simply ignoring them.

9.3.2 Pluralism and the Constraints of the Concept of Right

When it comes to idealizations attached to the idea of a well-ordered society, the question is whether attachment to global legal pluralism is incompatible with full and effective compliance. Is it possible for a society to be well-ordered, in Rawls’s sense, if conditions of global legal pluralism obtain? Persons living in conditions of global legal pluralism are subject to many legal norms, which are validated by different authoritative sources, and which sometimes not only bear on the same area of human activity but also offer conflicting guides to action. The idea of a well-ordered society allows us to discern whether the acknowledgment of legal orders beyond the nation state is evidence of recalcitrance or nonconformity with a public conception of justice, or makes the enactment of such a conception difficult or impossible. Put a different way, confronting the idea of a well-ordered society with the thesis of global legal pluralism allows us to consider whether full and effective compliance requires that citizens recognize and strive to maintain a single legal order governed by the principles of justice, as opposed to a multiplicity of legal orders not all, perhaps, governed by those same principles.

There are elements in Rawls’s account that would suggest that strong legal pluralism is incompatible with a theory of justice, or at best a falling away from the ideal conditions of the theory, in which individuals would be motivated by a single shared public conception of justice applicable to the whole of society. At the most abstract level, the choice among principles of justice (and all ethical principles) is limited by what Rawls calls the constraints of the concept of right.52 These constraints are formal conditions necessary for a theory of justice to fulfill the role that it is designed to play, namely, “that of assigning basic rights and duties and determining the division of advantages.”53 Rawls enumerates five constraints: principles of justice should be general (formulated without proper names), universal in application (able to hold for any moral person), public (known to be known and accepted by everyone), must impose an ordering of conflicting claims, and must be final (“[t]he parties are to assess the system of principles as the final court of appeal in practical reasoning”).54

It is especially the last two constraints that appear to exclude strong legal pluralism, as pluralism is defined by the presence of conflicting claims to legal authority and a lack of a final arbiter or court of appeal. But it is not clear that these two constraints survive Rawls’s reformulation of his theory in light of the fact of reasonable pluralism—only generality, universality, and publicity are mentioned in Justice as Fairness: A Restatement.55 One reason, applicable to the constraint of finality, may be that, in Political Liberalism, individuals hold various comprehensive views that support a public conception of justice; the conception of justice is the common referent in discussions over the reasonableness of public policies and principles, but the comprehensive doctrines are—for each individual—the final court of appeal on matters of truth.56 In Rawls’s mature theory, the theory of justice is freestanding, in that it does not depend on any given comprehensive view, but it is in another sense, no longer autonomous. Individuals holding different comprehensive views can nonetheless discuss the reasonableness of alternatives with each other from a standpoint of mutual respect, offering each other reasons framed in such terms that they are acceptable to each other’s comprehensive views. In this way, the constraint of publicity takes on much of the role of ordering and finality in the theory.57

9.3.3 Pluralism, the Circumstances of Politics, and the Circumstances of Law

The second reason, applicable to both the constraint of ordering and of finality, is not present in Rawls, but proposed by Jeremy Waldron as a correction to the theory.58 Waldron develops the idea of the circumstances of politics, those conditions of collective human action that make politics both possible and necessary.59 The circumstances of politics are the need for concerted human action and disagreement about the direction that this action should take. “Disagreement would not matter if there did not need to be a concerted course of action; and the need for a common course of action would not give rise to politics as we know it if there was not at least the potential for disagreement about what the concerted course of action should be.”60 Of particular importance is disagreement about what justice requires. These disagreements, Waldron explains, are of a kind with the disagreements that Rawls admits into the fact of reasonable pluralism. Indeed, they are a product of the same mechanism of human reason acting upon difficult practical questions.

The fact of reasonable pluralism and the circumstances of politics together suggest that, while a shared set of rules or procedures are necessary for political deliberation, including deliberation about what justice should be, much of that deliberation will need to be negotiated and cannot simply be theorized into consensus. “[T]he need for a common view does not make the fact of disagreement evaporate.”61 While Waldron’s is a move away from the extremes of ideal theory, it is not a wholesale abandonment of idealization; disagreement about what justice requires can still be theorized (against the evidence of the actual, non-ideal world) without reference to “bad faith, ignorance, or self-interest.”62 The principles embedded in the idea of justice as fairness simply take on a more explicitly procedural quality and become the basis of ongoing political discussion.

Extending Waldron’s idea further, might not we postulate the circumstances of law as similar conditions which make both possible and necessary certain legal procedures, principles and institutions that negotiate among contesting authorities? A central thesis of legal pluralism is that legal norms and legal meaning emerge in various communities through processes of norm creation and interpretation, a process Robert Cover called jurisgenesis.63 This is a natural development of the self-organization of human beings. The suppression of legal orders may sometimes be necessary—some legal orders are themselves hostile to pluralism—but it always involves real or symbolic violence and deprives a community of its basis of commitment—what Cover calls the jurispathic element. Because of this, suppressions of legal orders “should be treated as unusual occasions requiring strong normative statements regarding the contours of the public policy.”64

Pluralists, moreover, consider the multiplicity of legal orders to be a constitutive feature of the rule of law. As Harold Berman put it:

Perhaps the most distinctive characteristic of the Western legal tradition is the coexistence and competition within the same community of diverse jurisdictions and diverse legal systems. It is this plurality of jurisdictions and legal systems that makes the supremacy of law both necessary and possible…. The very complexity of a common legal order containing diverse legal systems contributed to legal sophistication. Which court has jurisdiction? Which law is applicable? How are legal differences to be reconciled? Behind the technical questions lay important political and economic considerations: church versus crown, crown versus town, town versus lord, lord versus merchant, and so on. Law was a way of resolving the political and economic conflicts. Yet law could also serve to exacerbate them.65

These jurisdictional conflicts, as with Waldron’s circumstances of justice, made the development of legal procedures both possible and necessary. With the projection of jurisdictional conflicts beyond the national realm as a result of increasing globalization, global legal pluralism likewise generates procedural responses that constitute global legality.66 These procedures do not presuppose a shared conception of justice, or even a settlement of the question of which institutions have jurisdiction to implement whatever conception is arrived at, but they provide a framework for articulating the boundaries of jurisdiction and of checking the ambitions of monistic and jurispathic legal systems. Within these procedures, a liberal society may negotiate the sphere of application of its distributive principles with full awareness that there are spaces that will resist a definite ordering, and must be accommodated, circumvented, and sometimes confronted.

9.4 Conclusion

If legal pluralism is a fact or circumstance or theorization about justice, it cannot be assumed away by stipulation, or relegated to later stages in theorization, but must be taken as a limit of “practical political possibility” from the start. However, this seems to make justice a far more contested and unstable concept than Rawls seems to have intended. Perhaps tellingly, Rawls’s idea of a well-ordered society is taken from Jean Bodin’s phrase une République bien ordonnée in the opening paragraphs of the Six Livres de la République,67 which, in 1576, inaugurates the modern account of unitary sovereignty.68 Rawls’s theory of justice, especially in its later acceptance of some form of pluralism, is a far cry from Bodin’s “absolute and perpetual power of a commonwealth,”69 but it shares with that early vision an aspiration for a theoretical “settlement” that pluralism denies. Yet, just as disagreement about what justice requires does not make deliberation and discussion impossible, nor does disagreement about the scope of legal jurisdiction preclude the formulation of principles of justice applicable to social institutions. It does, however, make a final philosophical formulation of principles of justice impossible apart from the actual practice of politics and law.
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10.1 Challenges for Conceptual Theories of Law

One of the perennial discussions in legal philosophy is: What is law? Many theorists have tried to answer this question by identifying certain characteristics of law that are deemed essential for the concept of law. Indeed, according to Julie Dickson it is the core business of analytical jurisprudence “to isolate and explain those features which make law into what it is.” Philosophy should search for the distinctively legal, namely, “those essential properties which a given set of phenomena must exhibit in order to be law.”1 Examples of characteristics that have been suggested are associations with sovereign state orders, sanctions, force, authority, primary and secondary rules, institutions, and practices of legality.2 I will call theories that thus try to elucidate the concept of law and provide definitions conceptual theories of law. These theories may be philosophical, but also sociolegal or even doctrinal (for instance, in the context of international private law).

For such conceptual theories, global legal pluralism presents a number of major challenges. For most theories it is already a challenge to deal with international law, especially in its emerging stages. When does it become law? What are the reasons to call it law—or not? Is there one international legal order, or is it a loose collection of legal orders? Most contemporary philosophers of law now recognize international law as law and have reconstructed their theoretical tradition so that they can deal with this recognition, even though it may not always fit easily in their theories. However, global legal pluralism presents an even more radical challenge to conceptual theories of law, for at least four reasons.

First, it recognizes a wide variety of types of law. It includes many types of nonstate law, such as customary law, internal rules of semi-autonomous social fields, ethics codes, and disciplinary rules of professions and enterprises. At the international level, there is not merely interstate law, such as treaties between states, but also phenomena like lex mercatoria, customary law, and covenants between nongovernmental organizations (NGOs), businesses, and states. Global legal pluralism recognizes normative orders as legal orders that do not know enforcement agencies, courts, secondary rules, sanctions, and other characteristics that have been traditionally identified as distinctively legal. This wide variety of phenomena not merely challenges existing theories of law but also raises the more radical question whether there are any significant characteristics at all that these normative orders have in common.

Second, it recognizes a wide variety of law-producing actors. Most traditional theories of law focus on lawmaking institutions associated with the state, such as legislatures, courts, and bureaucracies. Global legal pluralism takes a very broad view with regard to nonstate law, and thus also recognizes many more actors that can produce law outside the state legal order. For example, Paul Schiff Berman includes norms made in “tribal or ethnic enclaves, religious organizations, corporate bylaws, social customs, private regulatory bodies, and a wide variety of groups, associations and non-state institutions.”3 At the international level, we can mention examples such as communities of transnational bankers, the International Olympic Committee, NGOs, and enterprises.

Third, the phenomenon of gradually emerging legal orders, such as those of international law, is undeniable. Many legal orders are not created at a specific constitutional moment, but emerge from normative orders that gradually come to look more like law, until almost everyone will regard them as law. This confronts us with the question whether a legal order can gradually emerge and become more law during the process. This is a clear challenge with regard to international law, but a similar question is raised, for example, by self-regulation and ethics codes in the medical field that gradually evolve into disciplinary law and then are codified in state law. Is law a gradual concept or is there a clear cutoff point, using a clear criterion, at which we can say of emergent orders that they now should be recognized as law, but not before? Global legal pluralism seems to suggest that a gradualist concept of law does more justice to reality.

Fourth, the pluralism of global legal pluralism is not a loose collection of separate and sovereign legal orders. These legal orders overlap and are intertwined in many ways. To take one example, the legal orders of the European Union, the Council of Europe (especially the European Convention of Human Rights), international law, and domestic law of member states are intertwined in a dialectical interplay. They influence each other in various ways, and although each legal order may claim supremacy over the other in certain respects, these claims can be contested, as the German Solange cases show.4 Similarly, in the field of biomedicine, professional ethics, disciplinary law, state law, and international treaties and codes are part of a dialectical intertwinement rather than being relatively separate legal (or nonlegal) orders. This phenomenon of intertwinement may be problematic not only for many positivist theories but also for systems theories that presuppose a more strongly separate existence of legal orders and focus on the borders between orders. Global legal pluralism rather suggests that there are no strict borders and that many legal orders are at most relatively autonomous and partly intertwined.

I formulate these four challenges as mere challenges to conceptual theories of law. Although some of these challenges may seem fatal to specific theories, none of them needs to be perceived as knockdown arguments. Philosophers can always try to critically reconstruct their theories in such ways that the reconstructed theories may seem—at least in the eyes of the true believers—able to meet the challenges that global legal pluralism poses. We may discern three different strategies to deal with the challenges posed by global legal pluralism: monist, relativist, and pluralist.

Monist approaches stick to the search for one universal concept of law. They look for essential characteristics that define what makes a normative order to a legal order. Most theories also provide a clear definition of law, though H.L.A. Hart is a famous exception.5 This may allow these theories to exclude as nonlegal a number of orders that a broad version of global legal pluralism identifies as law. In most positivist theories, this leads to the exclusion of some forms of customary law and of the internal rules of organizations and professions. In recent years, various attempts have been made to construct such monist theories of law, based on legal positivism or Dworkinian interpretivism, but allowing the definition of law to include some legal orders other than the domestic state law that characterized these traditions in their original form.

These attempts are valuable in their own right because they may provide important insights into the rich phenomenon we call law, as well as into related phenomena such as morality. However, in the end I believe these attempts all fail because they are not pluralist enough to fit the reality of global legal pluralism. A crucial criterion for accepting or rejecting theories is that they can conceptualize in a productive way the most important phenomena and topical problems we actually see in the world, and in my view most positivist theories—if not all—have been unable to do so. Nevertheless, I will not further discuss this critical thesis as it would require an elaborate discussion of the limitations of every conceptual theory of law and every refinement and every adaptation suggested in the recent literature. Instead, I want to focus not on critique but on construction, on developing an interactionist theory that is suited to the task.

Relativist approaches are on the opposite side of the spectrum. They state that law is a highly variable phenomenon and that there is no possibility to find one common definition or one common concept. Therefore, the best thing to do is to refer to the views of the participants in a certain practice. If they call a normative order law, then the legal scholar should accept that qualification. Such a relativist theory has been developed by Brian Tamanaha. According to Tamanaha, “[l]aw is whatever people identify and treat through their social practices as ‘law’ (or droit, recht, etc.).”6 If ordinary people call something law, researchers must simply accept that label. This view was adopted by Paul Schiff Berman.7 It is a sympathetic approach as it does not impose the researcher’s own views on a phenomenon, but rather takes a bottom-up approach: let the ordinary people decide rather than the theorist.

Although it may seem sympathetic, we should reject conceptual relativism.8 First, it replaces the possible ideological bias of the scholar with the ideological bias of the society, which is even worse, because it may be less explicit. A society strongly oriented toward Catholic natural law may deem a liberal abortion statute to be not law, whereas an identical statute in a liberal society whose culture is strongly influenced by legal positivism is deemed law. Second, it is impractical as it will often be inconclusive in divided countries. Whose view on law do we have to take into account: that of the Republicans or that of the Democrats? And which Republicans: those who hold Catholic natural law views or the more moderate ones? Does the minority of legal practitioners have a stronger force in determining the society’s view on what law is, or do we focus on the men and women in the jury box? As there will often be no conclusive reason to prefer one group’s view over the other, for practical reasons we are often stuck with a deadlock, and thus without a useful concept of law. Third, it makes comparative legal research or even international legal philosophy impossible. When researchers don’t have a common notion of law (as well as many related concepts), they will compare apples and oranges. I encountered an interesting example when teaching a jurisprudence class in London. After discussing Berman’s article in class, I asked the students whether the internal disciplinary rules of the legal profession, with its elaborate procedures and heavy sanctions like disbarment, constituted law in their eyes. Much to my surprise, most students (including a barrister) did not want to call this law. In the Netherlands, there is no doubt the equivalent is called law, if only because it is called disciplinary law and has a statutory basis. Those UK students, however, influenced by their own legal culture and the traditional association of law with state law, preferred a different label for a phenomenon that looked in all respects quite similar to me. Thus, the use of the label of “law” becomes rather arbitrary and controversial.

Pluralist approaches are the third strategy to develop conceptual theories of law. This chapter will elaborate this strategy. In response to the variety of phenomena that global legal pluralism analyses, it accepts both conceptual pluralism and definitional pluralism. It regards the concept of law as plural, as there may be different, incommensurable conceptions of law that are all defensible and all provide important insights. And it accepts that there is a plurality of defensible definitions of law and that the adequacy of the definition may depend on the context and the purpose for which we need a definition. Pluralism, however, is not relativism in Tamanaha’s sense: the conceptions and definitions of law do not depend on the unreflective views of the participants in a practice, but on a reflective judgement by scholars that certain conceptions and definitions are the best ones for a specific purpose in a specific context.9 My suggestion is that for such a pluralist strategy we should try to find a starting point in the tradition of American pragmatism.

For various reasons, pragmatism provides a productive angle to deal with the challenges identified earlier. It eschews essentialism and the search for universal truths and universal or essential characteristics. It takes account of contextual differences and is especially interested in dynamic evolution and variations in phenomena. Moreover, it is skeptical of “pernicious dualisms”10 and strict separations, such as separations between law and morality or between different legal orders. If this chapter aimed to provide a complete overview of the pragmatist tradition, it should certainly include authors like Llewellyn and Pound. However, I want to focus on two more recent authors, namely Lon L. Fuller and Philip Selznick, because they provide the most important intellectual resources for understanding global legal pluralism, even if they never explicitly discussed international law.

10.2 Lon L. Fuller

Lon Fuller is best known for his book The Morality of Law and his debate with the legal positivist H.L.A. Hart.11 For our purposes, two other, less-known books are more important because they provide a broader perspective that contributes important insights to a theory of law that can deal with global legal pluralism. These are the short encyclopedic book Anatomy of the Law12 and the posthumously published collection of essays Principles of Social Order.13

For Fuller, law is a purposive enterprise, a practice. In The Morality of Law, he focuses on the legislative enterprise. “Law is the enterprise of subjecting human conduct to the governance of rules. Unlike most modern theories of law, this view treats law as an activity and regards a legal system as the product of a sustained purposive effort.”14 A purposive enterprise can be more or less successful. This implies that law is a gradual phenomenon. Moreover, it is an enterprise that can take place in different contexts and thus may take different forms. This leads to a radically pluralist view of law: schools, organizations, even a group of friends on a camping tour may constitute legal orders. He bluntly declares that there are tens of thousands of legal orders in his country, the United States, alone.15 Whether the enterprise of legislation is more or less successful depends on whether it meets the eight principles of the internal morality of law.16 Legislation is embedded in an interactional practice: a reciprocal relation between legislator and citizens. In order to subject human conduct to the governance of rules, the legislator has to treat citizens as autonomous persons. If a legislator provides incoherent or incomprehensible rules, let alone retroactive rules, citizens cannot be guided by those rules.

In Principles of Social Order, Fuller discusses other processes of social order apart from legislation, such as contract, mediation, adjudication, and managerial direction.17 Each of them has its own internal morality, responsive to the specific type of law and its functional demands. Each of these types of law can be more or less successful in its enterprise and thus more or less law.

Anatomy of the Law is Fuller’s most inclusive work as he tries to do justice to the valuable insights in both legal positivism and the natural law tradition. He distinguishes two main types of law, implicit law and made law.18 These names are confusing because it suggests that as soon as someone formulates the norms of implicit law explicitly, it becomes made law; moreover, all law is man-made. Therefore, I prefer terms also used by Fuller in his work, namely, interactional law and enacted law.19 This typology is very helpful for understanding global legal pluralism because it does justice both to positive law produced by legal authorities and to horizontal, interactional law.

Enacted law is law that comes into existence as the result of an explicit enactment by a legal authority—for example, a legislature, a court, but also an official in an organization. Interactional law is law that comes into existence through a gradual process of interaction in which a standard of conduct emerges that gives rise to legal obligations. Interactional law may be described as “a set of reciprocally adjusted expectations that functions as a basis for order between the parties.”20 Interactional law finds its implicit expression in the interaction itself, whereas enacted law is the explicit formulation by an enactment of a legislature or some other lawmaking institution. In enacted law, the formulation of the norm is supposed to precede the action not only in time but also as the source of the law. In interactional law, the formulation comes only after it has emerged in the interaction, if at all, and the interaction remains the primary source of the law, even after it has been formulated. Thus, the two names refer to two different sources of law, enactment and interaction.

In modern societies, enacted law takes the form of black-letter law, usually consisting of a set of rules. Enacted law is explicitly produced as law by institutions that claim the authority to make law and to pronounce authoritative statements regarding its contents. The most important ones are, of course, legislatures and courts but these are certainly not the only ones. Many government organizations and officials have delegated regulatory power and can produce regulations that are considered binding upon those who are subject to their powers. Moreover, in every organization of a certain scale, whether it is a governmental organization or a business, there are some officials or institutions that set internal rules for the employees and for those who are dependent on their services. Other such examples are churches, professional associations, and even soccer clubs: these organizations may also have law-producing authoritative institutions.

Gerald Postema explains the concept of enacted law (or, in his terminology, made rules) as follows:

Made rules are given canonical verbal formulations by a determinate author at a reasonably precise date. The practical force of made rules depends on the authority of their makers or the offices they occupy. Thus, made rules presuppose both authors and relations of authority and subordination.21

Enacted law emerges out of vertical relationships. That need not be the commanding authority of an absolute dictator, but the relationship is one between the lawmaker and the subject. This vertical order is embedded in a more horizontal order, but the vertical aspect of authority is essential in enacted law. There are authoritative institutions that claim to have lawmaking and law-enforcing authority. This type of law can usually be described in the familiar frameworks of legal positivism, like a union of primary and secondary rules (H.L.A. Hart) or an institutionalized system claiming authority (Joseph Raz).22 However, for a full understanding of enacted law, we need to go beyond legal positivism, because the reason why enacted law has obligatory force cannot be fully understood from within a legal positivist framework.23 One of Fuller’s central theses is that enacted law is embedded in a reciprocal pattern of interactions between citizens, legislators, and other officials.

For a description of interactional law (or implicit rules), we may also turn to Gerald Postema:

[I]mplicit rules arise from conduct, not conception. Verbal formulations may more or less accurately capture the rules implicit in the conduct, but the formulations are always post hoc and strictly answerable to the conduct. No formulation is authoritative in virtue of its public articulation alone. Although implicit rules arise from the conduct of determinate agents, typically they have no precise date of birth and no determinate authors. They presuppose no relations of authority and subordination; thus, their practical force depends neither on authority nor on enactment, but on the fact that they find “direct expression in the conduct of people toward one another.”24

It is this ongoing practice that is the basis for the obligatory force of interactional law. Interactional law is usually implicit in the interaction, but it can be made explicit by formulating the rules and putting them on paper. For example, the continuing relationship between business partners can be laid down in a contract, and this may acquire a certain legal status in its own right.25 However, often the contract will not be followed to the letter because the underlying practice requires adaptation and both partners will understand the need for these adaptations. For the partners in the contract, the implicit interactional law is more authoritative than the written contract. As long as this orientation to the underlying practice is considered to be the basis of the obligatory force, we can speak of interactional law, even if the norms have also been formulated in contracts, treaties, codes, or even statutes.26

Interactional law usually arises out of interactions having a horizontal character, but it may also arise out of interactions with a more vertical dimension. Indeed, interactional expectations are also present in vertical power relationships, when, for example, a person in power gives orders to citizens and the citizens decide to accept and obey those orders or do so only in part. Even in an autocratic state, when the state uses statutory norms to regulate the actions of its citizens, the interactional element is still present and essential. The state orders specific actions, but the citizens have to acquiesce to the norms in order to give them effect. In some cases, these patterns of interaction and reciprocal expectations may intensify and acquire, in the opinions of all actors involved, obligatory force; then we may even speak of interactional law in a predominantly vertical relationship. Even vertical relationships are often characterized by a combination of enacted and interactional law.

It may appear as if these are two completely different systems of law. However, they are not. They are intertwined. There are always interactional elements presupposed by enacted law and, especially in modern complex societies, enacted elements that influence interactional law.27 Enacted law must be interpreted in order to be applied, and for that interpretation we must rely in part on moral considerations as well as on the interactional legal norms that are accepted in society or in relevant subsections of it.28 Moreover, there are certain implicit principles of interpretation that are not often formulated in enacted law itself, but that are fully part of the interpretive practice, as, for example, the principle that in case of conflict, a newer statute has more weight than an older statute. Such principles may be considered part of the interactional law that makes enacted law possible.

A more fundamental illustration of how enacted law presupposes interactional law is Fuller’s internal morality of law.29 If a legislator wants to enact law, he does not have full license to do whatever he wants. In order to make law that can act as guidance to those subject to it, he must respect the principles of legality; otherwise he will simply fail to draft a law that can guide behavior. For example, if the legislator does not publicize the laws, the citizens cannot act on them; if the laws are inconsistent or vague, they will simply not know what they are expected to do. Many legal positivists have regarded these principles as mere demands of effectiveness. If a legislator wants to be effective, he should respect them. However, this misses the fundamental point.30 For Fuller, legislation is embedded in a framework of interactional expectations based on reciprocity. The legislator expects the citizens to follow the law, but the citizens also expect the legislator to be reasonable. A citizen is expected to act as a responsible citizen, and the legislator is expected to act as a responsible legislator. The legislator must enable citizens to guide their actions and pursue their own aims within the context of a stable legal framework. The ideal of the rule of law and the ideal of democracy as a common enterprise to govern society responsibly are central to these interactional expectancies. If the legislator violates the principles of legality, or more fundamentally, the expectations following from this normative order, he loses legitimacy and weakens the bond of reciprocity between legislator and citizens. In extreme cases, citizens will no longer take account of the laws, because following them can no longer be seen as a reasonable demand. Thus, the possibilities and constraints of enacted law are embedded in interactional law. It is this reciprocal relationship between legislator and citizens that is the basis for the internal morality of legislation. Those positivists who reduce the eight principles to demands of effectiveness can only do so because they mistakenly take the relationship between legislator and citizens as merely one of a unidirectional exercise of authority. Fuller, on the contrary, would argue that even if the superficial relationship is one of a unidirectional exercise of authority, it can only give rise to valid obligations if it is embedded in an underlying interaction based on reciprocity.

The reverse also holds true: interactional law builds on enacted law. Modern societies are so strongly permeated by enacted state law that there is no longer such a thing as a private realm completely free from the influence of enacted law. When patterns of interactions emerge and form interactional law, this is not a purely spontaneous process. The actors will have been strongly influenced, sometimes consciously, but usually unconsciously, by the norms of the state legal order when they think about the terms of cooperation. There is usually a dialectical interplay between citizens’ ideas about what is reasonable and fair and the principles laid down in statutes.31 Statutes often codify customary law, but they also modify it, and moreover, they make one uniform code. If a statutory norm has been in the books for two hundred years, which is the case in many European countries with Napoleonic codes that were introduced in the early nineteenth century, then this has also, in various direct and indirect ways, influenced the popular legal consciousness and general practice. In as far as this has happened, interactional law builds upon enacted law. Moreover, each one reinforces the other.

An example of such a mutual reinforcement of interactional law and enacted law is the contract. From the perspective of state-enacted law, contracts are binding because a statute says so. Most European civil codes contain a provision to that effect. From the perspective of interactional law, however, contracts are binding because they explicitly formulate what was already implicitly understood as a set of mutual obligations on the basis of a cooperative relationship. The fact that the norms of interactional law and enacted law converge implies that contracts contain a strong obligatory force. We should not be reductionist here and try to reduce the force of the contract to only one of the sources; both are a source in their own right. There is no need to try and base all claims to validity and bindingness on merely one source. Both interactional law and enacted law can give rise to legal obligations, and if they both point in the same direction, the obligatory force is only reinforced.

We must add even more complexity to the story. The contract itself is also a source of law in its own right.32 Once it has been signed, it constitutes a relatively autonomous legal order, based on mutual consent. The terms of the contract are the primary sources of the obligations following from it; both the underlying interactional law and the enacted law on contracts are, from this perspective, only secondary sources. So there are three perspectives on the meaning of the contract. Each of them can claim to give an explanation for why the contract can create obligations; each of them provides part of the truth. Especially in the context of international law, this is important as treaties play a central role in that context. Building on Fuller, but extrapolating his work beyond its original formulations, I suggest that we should understand contract—or treaty—as a distinct third type of law in its own right.33

10.3 Philip Selznick

After this long discussion of Fuller, I want to turn briefly to his contemporary Philip Selznick.34 Lon L. Fuller and Philip Selznick have many things in common. They stand out among the legal theorists of the 1960s and 1970s because they both accept a broad form of legal pluralism and explicitly pay attention to law outside the context of state legal orders. Moreover, they emphasize contextual variation and variation within law, and they have a gradual and dynamic view of law. Law is a gradual concept, and an order can be—and become—more or less law. Both also emphasize the intertwinement between different types of law and different legal orders. Whereas Fuller is a lawyer with a strong theoretical interest, Selznick is a sociologist with an interest in legal and social theory. Selznick not only shares many ideas with Fuller but also adds two important insights.

The first is his suggestion that legality should be understood as an ideal and that law is a normative system oriented toward legality.35 The core notion of legality is “the progressive reduction of arbitrariness in positive law and its administration.”36 Legality is a complex ideal, consisting of a set of constitutive values. Ideals are more open to interpretation than principles; in different contexts different aspect of the ideals may be emphasized.37 Moreover, ideals are also more open to evolution. Therefore, if we focus on law as a practice (or set of practices) oriented toward the ideal of legality, it may be easier to discern change and variation. Consequently, understanding law not in terms of Fuller’s eight principles of legality but in terms of the more fundamental ideal of legality leads to an account that is more pluralist and dynamic. In the context of democratic legislation, these values lead to Fuller’s eight principles of legality, but in other contexts, the values may be associated with a different internal morality and, thus, with different sets of principles of legality.38 For Selznick, the distinctively legal may be found in law’s orientation to this master ideal of legality.39

The second suggestion is the idea of incipient or emergent law. Formal law may evolve out of informal settings. In its early stages of development, we may call this emergent or incipient law. This notion is based on Selznick’s study of law outside state institutions, especially in administrative agencies and industrial relations. In Law, Society, and Industrial Justice,he claims that in the internal functioning of organizations, principles of legality such as fairness and due process already are present and thus a form of incipient law within these organizations can be found.40 Moreover, he includes Hart’s minimal definition of law as a union of primary and secondary rules.41 Through the combination of this criterion of secondary rules and the orientation toward legality, he provides two criteria to identify law. He thus provides a basis for understanding the legal character of the normative orders at the organizational level.

10.4 Legal Interactionism

Based on Fuller’s and Selznick’s theories I have developed a theory I call legal interactionism.42 Legal interactionism recognizes interactional law as a source for legal obligations, but also accepts that contract and enacted law may constitute relatively autonomous legal orders in their own right. Even though, ultimately, the obligatory force of enacted law and contract is embedded in an interactional pattern, it does not reduce the obligatory force of contract or enacted law to that of interactional law.

Legal interactionism implies a broad form of relative legal pluralism, accepting that there is a great plurality of relatively autonomous legal orders—orders that are partly autonomous and partly intertwined. Rather than accepting one criterion as the “distinctively legal,” legal interactionism emphasizes that the concept of law is plural in character and can best be analyzed in terms of a dynamic family resemblance. Because of this pluralist character, legal interactionism can do justice to both an enormous body of state-enacted law and the emergence of interactional law in various areas of law, including international law. Moreover, it can also do justice to the undeniable fact of global legal pluralism.

Interactional law emerges from the interaction of a great many actors on the basis of their shared understandings. This is in stark contrast to positivist theories that usually focus on law as the product of specific state authorities such as legislatures and courts. In this paradigm, “law” refers to the interaction of these actors, the various practices in which legal norms emerge, the norms themselves, and the legal doctrine that emerges from these practices. Normative development is the result of an interplay between various societal stakeholders. Even if, in the end, the courts or the legislature may formulate the norms authoritatively, their role is much less important than it is commonly described in legal theory. For example, in the development of bioethics and biolaw, legal scholars and moral philosophers have played a leading role, in combination with various groups in biomedical practice and in society at large. This is typical of the interactional paradigm. Legislatures and courts certainly play a role, but it is frequently a more marginal one and also different from the traditional roles accorded to them. They participate in a social dialogue and help to structure and guide it, often leaving open the direction that development should go. In a sense, to implement their general ideals, they rely more on practice than on theoretical doctrine.

Legal interactionism, as I understand it, differs from Fuller’s theory in The Morality of Law in one important respect.43 In line with the later work of Fuller, I do not regard interactional law as the only source of law. Legal institutions often take on a life of their own. In some cases, law may even best be analyzed in terms of general commands enforced with sanctions. Thus, I develop a more consistently pluralist account of legal interactionism, accepting that interactional law, enacted law, and contract can all be important sources of law.

We may summarize legal interactionism in four theses. First, we must accept an irreducible plurality of sources or types of law, each with its own distinct characteristics (pluralism with regard to sources of law). Each of these sources may create obligatory force. The three most important sources are interactional law emerging as the result of interaction, enacted law created as the result of authoritative enactment and contract or treaty, created by consent. Second, there is not one characteristic or set of characteristics that constitutes the distinctively legal, but a dynamic family resemblance (conceptual pluralism). Third, law is a gradual concept; therefore, there are different dimensions according to which a normative order can be more or less law or not law (conceptual gradualism). Fourth, a multiplicity of definitions is legitimate, to be justified in light of context and purpose (definitional pluralism).

I have elaborated the first thesis in this section and will discuss the remaining three in the next two sections.

10.5 Conceptual Pluralism

How does legal interactionism address the question of the concept of law? It embraces conceptual pluralism for three reasons. The first reason is that law may be regarded as a dynamic family resemblance concept.44 With the broad diversity of types of law that legal interactionism recognizes, it is difficult to find traits that all these different types of law have in common. That does not mean that we cannot find a number of traits that are often present. Almost all the characteristics that have been suggested as essential and defining of the “distinctively legal” are frequently present in various legal orders. They thus provide important insights in our understanding of those legal orders in which they can be found, even if they do not constitute universal or essential characteristics. This holds for characteristics such as sanctions, authority, and secondary rules that are frequently present in many legal orders. The association with the sovereign state, however, is only present in some orders, namely, state legal orders. Of course state legal orders are for practical purposes the most important ones. Even so, legal interactionism’s emphasis on interactional law, contract, and enacted law in nonstate organizations makes clear that for conceptual purposes this association with the state is certainly not necessary.

The notion of family resemblance is often understood in a static way, as if there is a settled collection of characteristics that are variably present in a group of family members. However, families are dynamic phenomena. Members die, new members are adopted into the family, marry into the family, or are born to family members. Thus some traits wither away and others are introduced into the family that were not present until they were incorporated through marriage, adoption or birth. Therefore, we should understand the notion of family resemblance in a dynamic way: some types of law may become less important over time and new ones may arise. For example, the reliance on customary law in the domestic law of civil law countries largely disappeared after the major Napoleonic codifications, only to re-emerge a century later through the rise of international and global law. Some traits may be very important in a certain era: the association with the state was central to our understanding of law in the nineteenth century, but was less so before Napoleon, and is becoming less important again in the era of globalization. Other characteristics may emerge. For example, our understanding of sanctions may radically change in the emerging law of the internet world where negative reviews on Airbnb or Uber may more seriously damage commercial interests than state fines.

However, to fully understand the concept of law we have to move beyond the notion of family resemblance to a second reason to embrace conceptual pluralism. According to authors such as Radbruch, Fuller, Selznick, and Dworkin, law is oriented toward certain ideals or values such as justice and legality.45 As the interpretation of these open values can give rise to endless controversies about the best conception of law, we should regard law as an essentially contested concept.46 However, according to most legal positivists, law can be understood without reference to values and only requires references to social facts. Therefore, it is contested whether law is to be regarded as an essentially contested concept. This is a second order contest; hence, we can call law a second-order essentially contested concept.47

This notion of law as a second-order essentially contested concept does not merely apply to the general concept of law but also to distinct legal orders. Can we understand state law interpreted by judges, or customary international law emerging from the interactions of states and other actors, as oriented toward the value of legality or not? Some orders may be more strongly oriented toward legality than others, and in some it may even be lacking. Perhaps state law in a totalitarian dictatorship can best be analyzed as commands enforced by sanctions, where the orientation toward legality is lacking or quite minimal. This may imply that it is less law when measured against the principles of legality, but I would not go as far as Fuller in his Morality of Law to say that such an order is not law at all, because that would presuppose an essentialist understanding of law. Thus, there is variation among legal orders here.

The third reason for embracing conceptual pluralism to understand law is that it is an essentially ambiguous concept.48 Law can be modeled in two different ways that are at least partially incompatible. The first model, which I call “law as a product,” focuses on statutes and judicial rulings, and on law systematized as a doctrinal body of rules and principles. The second model, which I call “law as a practice,” focuses on the practices by which law is constructed, changed, and applied. My claim is that we need both models to fully understand law. However, both models are incommensurable, just like the two models of an electron, as a small particle and as a wave, are incommensurable. As a result of this fundamental incommensurability, it is not possible to develop a theory of law that is both coherent and complete. Consequently, we cannot avoid conceptual pluralism: there is a plurality of legitimate conceptions of law that each can illuminate certain aspects of the phenomenon called law. Sometimes, for example, when doctrinal scholars study law, a conception based on law as a product may be most helpful. If we focus on interactional law on the other hand, a model of law as a practice may generate more important insights. Even so, we can get the best understanding if we alternate between the different models and, consequently, between the different conceptions of law that may be generated by those models.

Legal interactionism thus provides three reasons for conceptual pluralism, the thesis that law can be best understood by alternating between different, competing, and partly incommensurable conceptions of law.49 Each conception helps us to understand some aspects of the complex and variable phenomenon of law but is blind to other important aspects.

The fact that we can understand law in terms of a dynamic family resemblance and as a second-order essentially contested concept is also the reason for arguing that law is a gradual concept. Law can have more or less of the characteristics that are included in the family resemblance, and it can have each of these characteristics to a greater or lesser degree. Moreover, the orientation toward ideals of legality and justice can also be stronger or weaker and the realization of these values is a gradual process. Because of the gradualism in these two aspects, it is best to regard law as a gradual concept. Therefore, legal interactionism embraces conceptual gradualism.

10.6 Definitional Pluralism

Definitional pluralism is a logical implication of conceptual pluralism. If there is not one unified concept of law, but a plurality of defensible, partly incompatible conceptions, there cannot be one general definition of law. Which conception of law and, consequently, which definition of law is the most adequate, depends on the purpose, the methods and the object of study. Constructing a definition is not about finding some essential characteristics but requires a stipulation. For the purposes of their specific study researchers may define law in a specific way.

This does not mean that everything goes. Researchers have to provide good reasons for a specific conception of law and for the associated definition. These reasons will depend on the object: obviously a definition of law that focuses on sanctions, secondary rules, and authoritative institutions may be less helpful in the context of international law than in the context of domestic law. They will also depend on the methods of research: a sociologist may need a definition that can be easily operationalized in terms of observable phenomena whereas a legal philosopher may more strongly focus on the core values that are important in understanding law. An interesting illustration of how the methods may influence the choice of definition can be found in the work of Philip Selznick. He advocates a conception of law in which law is oriented toward the ideal of legality; yet in his empirical study of law in the context of industrial relations, he uses a definition of law based on Hart’s idea of a union of primary and secondary rules.50 The choice of definition may also be determined by the purpose of a study: if a doctrinal scholar wants to describe the legal doctrine on euthanasia as interpreted by the courts, she may choose a different definition than an anthropologist who wants to describe the legal framework as understood by the medical profession.

A definition of law is not only important for researchers but also for legal practitioners. The objective identification of what counts as law has important practical consequences. For this issue, however, an academic debate on the definition of law in general is not very relevant. It is not determined by philosophical or sociological debates but is a matter of reconstruction of the explicit and implicit criteria of a particular legal order for recognizing norms as legal. State legal orders usually have a set of norms of recognition, determining when a specific norm is to be counted as law, or more broadly as legally relevant. Some of these rules are statutory, some of them have been developed by the judiciary, some others even by citizens, legal scholars, or social groups. These norms of recognition may not be uncontroversial nor may they be a clearly distinguished set. The Dworkin-Hart debate provides an example of this. In my reading, Dworkin’s primary criticism in “The Model of Rules” is not about a philosophical theory of law, but about how lawyers debate about what is to count as law.51 That is an internal criticism, from the perspective of legal practice. To determine what is to count as law for the purposes of a particular legal order is a question that can only be determined within the internal perspective of that order.

That is not a matter of stipulation, but a matter of critical reconstruction. The result of this critical reconstruction may be controversial as Dworkin’s critique on Hart demonstrates. To take another example: Brunnée and Toope have suggested that there are three requirements for the emergence and continued existence of international law.52 These are a community of practice, a practice of legality, and a continuing practice of legality. As international law scholars, they submit that this is the best possible construction of what should count as a legal order at the international level. Obviously, however, this suggestion is not uncontroversial.53 Though legal theory and sociology may provide important input, the discussion is primarily one taking place within the internal perspective of international law. For some specific international legal orders, the adequacy of their conception and definition may be doubted. For example, their theory only focuses on interactional law, and therefore may be less adequate to describe the gradual emergence of the legal order of the European Union. For the gradual thickening of the institutional character and the increasing emphasis on black letter, enacted law in the European Union, their definition of law may be less helpful.54

10.7 Conclusion: How Legal Interactionism Can Deal with the Challenges of Global Legal Pluralism

In the introduction to this chapter, I identified four challenges that global legal pluralism presents for conceptual theories of law. I have argued that legal interactionism can adequately address these challenges and that, therefore, it is a good theory of law for the twenty-first century. Let me conclude by discussing how legal interactionism deals with each of the four challenges.

First, there is a wide variety of types of law. This is a central issue in legal interactionism. According to Fuller, there are two main types of law: enacted law and interactional law. I have argued that, especially in the context of international law (treaties) and global law (covenants), a third main type should be recognized, namely, contract, based on consent. These types of law are not completely separate legal orders; on the contrary they are intertwined and mutually reinforce each other. Nor can they be reduced to one main type; each of them can be law in its own right—even if its claim to legitimacy may be reinforced by the fact that it is not an isolated legal order but embedded in a network of legal orders and in underlying interactional patterns. International law thus is an intertwined collection of numerous legal orders. The legal character of one legal order reinforces the obligatory character of the other with which it is loosely or more intensely connected.

Legal interactionism implies conceptual pluralism: the concept of law is open to different conceptions. The various conceptions of law are connected in a family resemblance, and the choice for which conception is the most productive should be based on reasonable arguments. Legal interactionism also implies definitional pluralism. There may be many different useful definitions of law, but we should be able to present reasonable arguments why we prefer one specific definition, referring to the purpose, the methods, and the object of study. Conceptual pluralism should be distinguished from relativism as advocated by Tamanaha and Berman.55 Legal interactionism and relativism have in common that they accept that there is a wide variety of types of law and that there is a legitimate plurality of conceptions and definitions of law. However, for relativism the choice for a certain conception and definition depends completely on the views of the participants in a practice. Legal interactionism argues that this position should be rejected (see my arguments in section 10.1). The choice should be made by the scholars studying law, and it is not an arbitrary or purely subjective choice; they need to provide reasonable arguments for their choice.

The second challenge is that according to global legal pluralism there are many law-producing actors. Of course, this is central to interactional law, one of the three main types of law recognized by legal interactionism. Customary law, one of the forms that interactional law takes, is not just some form of law that we need not take seriously any more—it is crucial to our understanding of law. Interactional law can be law between states, or between a state and its citizens, but mostly it is between citizens or different organizations. Moreover, legal interactionism also has a richer understanding of enacted law, as it includes not merely enactment by state agencies but also by authorities within bureaucracies and commercial enterprises.

The third challenge was that of emergent legal orders. Here, legal interactionism provides a good theory, but its competitive edge against other theories is less obvious. After all, most positivist theories provide certain criteria regarding when a legal order exists, and as long as these criteria are not yet met, there is not yet a legal order. This answer is simpler than the answer provided by legal interactionism, which holds that law is a gradual concept and that normative orders become gradually more (or less) law during their evolution. Even so, in my view, the latter is preferable because the gradual concept of law does more justice to social reality. Even if theorists may claim there are clear criteria and thus a clear cutoff point in which a normative order becomes law, for participants in those practices, it is more like a gradual development and a cutoff point may seem quite arbitrary.

Finally, the fourth challenge, that of intertwinement. Legal interactionism does not connect law to sovereign state legal orders nor does it presuppose that legal orders are fully autonomous. On the contrary, it claims that legal orders are intertwined, that contract and enacted law may be embedded in and reinforced by interactional law, and that the reverse holds as well. Legal orders are relatively autonomous56 and are open to other legal orders—and to morality—in a variable degree. We can no longer deny global legal pluralism nor the existence of multilevel legal orders, like in the combination of the legal orders of the European Union, the Council of Europe, and the domestic law of the member states. Legal interactionism provides a good description and explanation of the dynamic intertwinement between these legal orders. Therefore, it is the most adequate conceptual theory to study law in the twenty-first century.
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Pluralist Authority and the Relation between Plurality and Pluralism


Nicole Roughan*






Because authority has a waxen nose, that can be bent in different ways, she must be fortified by reasons.1

— Alan of Lille, twelfth century

Alan of Lille’s suggestion of the relation between the pliability and normativity of authority helpfully reminds us that authority practices are ripe for manipulation, most obviously by those claiming authority but also by those who appeal to it or invoke it for particular purposes. A fortification with reason or reasons is supposed to render such claims and appeals to authority subject to evaluative testing, to provide a standard of normativity against which an agent’s purported authority can be verified. Such a view of authority should sound a note of caution for those who explore, evaluate, or endorse the claims to authority made by various phenomena of legal plurality that are the objects of the present collection on global legal pluralism. It raises a set of concerns about both the plausibility of such claims, their evaluation in relation to each other, and the potential for plurality of claims and invocations of authority to exist without pluralism itself being justified—for there to be space between plurality and pluralism.

A pluralist jurisprudential interpretation of waxen authority and its fortification would raise concerns about both the plurality of those exercising (or at least claiming) authority, as well as the plurality of reasons that might be used to fortify or indeed check those claimants. In essence, the jurisprudential worry generated by legal plurality is that it may be all very well to fortify authority with reason, but what if both authorities and reasons are plural? What if there are a number of claimants of law’s authority over the same subjects, and/or divergent practices of subjects recognizing “their” legal authorities? The interaction of the phenomena of nonstate, trans-state, interstate, substate, and state legalities prompts the dual questions: can reason still fortify even when reasons are plural, and can reason (plural or otherwise) fortify plural and overlapping authorities, or would it instead recommend their monistic integration or ordering?2

This chapter sets out to defend the centrality of authority’s dual elements (of reasons and relations) to the exploration of two key challenges that global legal plurality and global legal pluralism pose for legal theory.3 The first is a concern about the intelligibility of legal plurality, given plurality of reasons and plurality of relations between claimants and subjects of diverse legal authorities, whose overlap or interactions challenge the very existence of authoritative reasons and relationships. The problem of plurality, so isolated, is whether the kinds of practices that make up the phenomena of global legal plurality are consistent with laws’ claims to authority at all. In contrast, the second concern, (or set of concerns), surround global legal pluralism understood as an endorsement of such plurality. These examine the justifications for a range of different normative responses to the facts of diversity, interaction, and overlap between claimants of law’s authority over subjects. The second challenge, the problem of pluralism, thus admits of a range of different approaches that broadly respond to plurality by embracing and endorsing it on the basis of reason(s) and value(s).

My aim in this chapter is not to add directly to work on the first or second challenge, much of which is represented by other contributors to this volume. I will explore both, though will say less here about the problem of plurality, on which I have written at length elsewhere,4 and will only point out the structure and direction of arguments about the problem of pluralism, on which others have concentrated valuable attention in more fine-grained and contextual work. Instead, the aim is to defend the centrality of an idea of authority (over other ideas that might be important to a pluralist jurisprudence) to accounts of both plurality and pluralism, while at the same time demonstrating that a focus on authority can integrate these two concerns without collapsing one into the other.

Section11.1 begins by addressing a meta-question for the field of pluralist jurisprudence, regarding the separability or integration of theoretical accounts of legal plurality and legal pluralism. It asks whether plurality of laws can be recognized (as laws) absent a normative commitment that endorses such plurality, and considers the variety of perspectives from which the two must be either integrated or kept apart. Section 11.2 then outlines, by way of a little revision and a little more provocation, a jurisprudence of plurality that addresses the questions of (a) “plurality of what?” and (b) “what is plurality?” Section 11.3 offers a similar overview of a jurisprudence of pluralism, which outlines three structural questions common to evaluative positions on plurality: (a) instrumental versus intrinsic justifications; (b) claims to normativity or normativities; and (c) subject-addressing or subject-referring justifications. Section 11.4 then returns to the idea of authority to argue that a focus on authority’s rational and relational elements (rather than legality itself or its other component features) can clarify the relations between plurality and pluralism by pointing to a mode of subject-centered analysis and evaluation that does not presume either plurality’s justification nor pluralism’s analytical purchase.

11.1 The Relations between Plurality and Pluralism in Pluralist Jurisprudence

The study of pluralist legal phenomena requires both a sensitivity to facts about interacting and overlapping legal orders, regimes, institutions, and systems that carve up, integrate, decentralize, or fragment the global “disorder of normative orders;”5 and a sensitivity to particular normative responses to those facts, which might include pluralism (as an embrace of plurality) or various kinds of monist rejection or constitutionalist ordering of plurality. While the distinction between plurality and pluralism is not a new concern, to delve into the relation between legal plurality and legal pluralism (and to set up the claim that an idea of authority helps to makes sense of both) is to confront the preliminary task of isolating and identifying those candidates for pluralist legality (or candidate legal orders)6 whose existence and interaction kick-start worries about authority in the first place. It also provokes the task of characterizing their interactions as being more or less pluralist and explaining whether that means separate, autonomous, diverse, or simply numerically multiple.7

The question of “what counts” as legal plurality, both demarcated from other forms of normative plurality and distinguished from monistic legality, has been well-treated elsewhere, including by the scholars represented in this collection.8 Debates continue over both the content of any such demarcations, their theoretical plausibility, utility, and desirability, and their methodological entailments.9 For present purposes, these debates are important because they speak to either the separation or the integration of the challenges posed by plurality and pluralism. They raise the question whether legal plurality, as a type of normative plurality, can sensibly be perceived, identified, and analyzed without an evaluative commitment or at least a disposition that makes possible identification of multiple contenders for legality. In other words, is plurality itself only perceptible through a “lens” or way of looking at the normative landscape that is disposed to treat normative orders other than (or detached from) the state’s as being candidates for the status of legality?10 Does perception of legalities (rather than legality) derive from a practice of recognition that is, at its heart, pluralist and so may already be normatively and not just analytically charged? Alternatively (and perhaps more critically), could it involve an evaluative disposition which doesnot treat legality itself as a status having distinctive analytical or normative significance, so that any distinctions between legal and nonlegal ordering are either analytically or normatively suspect, and what is left is simply subject to politics or social practice?11

It is impossible to provide a single or general response to these questions, for both their seriousness and their answers depend on the particular standpoint from which the relation between plurality and pluralism is perceived. A judge, for instance, is not likely (and likely is not permitted, within her role) to take the view that legality statuses do not matter analytically or normatively. Instead, a judge in one legal order, faced with an overlap with another, will have to take a position on the interaction of those orders.12 Perhaps there will be norms guiding or constraining what the judge is to do in the face of apparent plurality, such as those norms that direct judges in state systems to deal with the system’s interface with public international law, with foreign or transnational legal orders triggered by cross-border interactions, or with nonstate orders such as religious or indigenous law. In light of such norms, but also in their absence, the matter will then be resolved through a judge’s discretion, choices about application and interpretation, and reasoning practices or techniques that may be more or less open to the embrace of plurality.13

Clearly, however, the judge’s perspective is not the only one which matters, nor is it obviously the one that matters most.14 Those of other officials, including lawmaking officials, may reveal pluralist or monist commitments, in so far as matters of the design and operation of legal institutions reflect practices of deference, recognition, association, cooperation, and other forms of interaction between systems, or the converse practices of isolation, systemic closure, and exceptionalism. Such a perspectival link between plurality and pluralism is not limited to the agents who claim laws’ authority. Jurists, those theoretically minded lawyers whose role requires a technical proficiency in legal ordering, as well as a reflective propensity to challenge that ordering, may need to embrace alternative orders in the course of addressing those challenges. Laws’ subjects may also be more or less well-disposed toward legal plurality—some may consciously or unconsciously advocate plurality when they use one legal order to bring a challenge against another, as in the invocation of international law against a state in violation of that law, or when they use a privately developed regulatory framework—another candidate for legality—to work around a state legal order or to settle private disputes that state law could not or does not settle. The perspectives of both laws’ officials and laws’ subjects, then, may reveal either an embrace of plurality or its rejection, in the course of practices which run the two challenges together.

In contrast, a perspective of a legal theorist involves abstracting from those practices some account of legal plurality and/or exploring its justification. The difficulty, as Twining argues, is that there is little direct instruction about pluralism to be taken from its forms; a view of the social facts about plurality would not point one way or another in debates over pluralism.15 My point here is not intended to take a position on a methodological dispute over the severability of descriptive and evaluative projects; rather it is that such a dispute points to the importance of the substantive features of legality about which a theorist of plurality or pluralism might worry. A pluralist jurisprudence (that tries to make sense of both the diversity and interaction of the normative orders that are candidate contributors to global legal plurality), might pursue one or more of a variety of potentially distinct substantive ideas about what is characteristic, if not definitive, of legality itself. These include ideas that have waned in and out of general (not just pluralist) legal theoretical interest—including authority, power, institution, rule, system, office, sovereign, order, community, justice, obligation, reasons, and value, When these ideas are treated by the different approaches (whether analytic, normative, sociological, anthropological, economic, or otherwise) that compete for ascendancy in their explanation or evaluation, they generate different degrees of integration between plurality and pluralism.

There must therefore be not one jurisprudential perspective on the relation between plurality and pluralism, but many.16 To this diversity is added the difficulties borne by any attempt to address plurality and pluralism in light of the relation between internal and external perspectives about law. Melissaris, for instance, has argued that pluralism requires an “interperspectival” sensitivity, which does not simply take an internal understanding of law shaped by our training, as lawyers, to recognize the analytic features of law in “our” system, to be exportable in an engagement with others’ internal perspectives.17 Yet the challenges of such an interperspective, which may cross not only intersystemic divides but also ones marked by political, linguistic, and cultural differences,18 have led some to conclude that it cannot be done, and that all that is left to legal theorists wishing to explain plurality is to turn to nonessentialist ideas of legality that avoid a singular answer to the challenge of analyzing what it is about legal plurality that renders it plurality of law at all.19

There are, however, a number of reasons (both methodological and substantive) to address a challenge of plurality, head-on, as a challenge about the nature of legality itself. At least one of these is directly concerned with the relationship between legal plurality and legal pluralism; namely, the challenge of characterizing forms and formalities of law as a social institution. For all that a social scientist or sociologist of law might wish to adhere to a spectrum of institutionalization in which the formalities familiar from state law need not be necessary to (nor even characteristic of) legality, instead only exemplars at one end of a spectrum, if jurisprudence is to say anything about plurality it needs to do so from a position which acknowledges that such formalistic versions of legality have a large (and perhaps disproportionate) influence on the ways in which plurality itself is met with the responses of pluralism or monism.

In brief, if there are candidate claimants of legality, and if the status of legality matters because it will generate and institutionalize a set of normative responses among either candidate order’s officials and/or subjects, then it also matters whether these are interactions of legal orders or nonlegal orders. When at least one of the interacting candidate legalities (and not necessarily a state) is structured in a way that makes legality itself an institutionalized normative domain complete with boundaries of inclusion and exclusion,20 then it matters how that domain shares that status with others or sees its equivalent status in those others. If it offers a pluralist embrace or at least recognition, then it distributes statuses of legality in a way that turns its jurisdictional space into a meeting point of recognition practices, rather than a border that only looks inward.21 In contrast, if it rejects an interacting candidate for legality by withholding or integrating that claimant’s legality status in favor of its own, then it rejects plurality. In either case, the response of pluralism or monism may not be as intellectually robust or reflective as a fully considered “intraperspectival” jurisprudence might hope for, but it may reflect or reveal the extent to which laws’ communities of practice are willing to deal in plurality and endorse any perceived values of pluralism.

On its face, therefore, the second challenge of justifying global legal pluralism is separable from the first of analyzing global legal plurality, so that there can be plurality without pluralism, and the two to be theorized separately (as they are in the following). Ultimately, however, whether or not those two challenges are conceived as separate or integrated will depend on the answer to two questions tied to the first challenge of theorizing global legal plurality: “plurality of what?” and “what is plurality?” as well as a careful analysis of pluralism that articulates the kinds of normativity that pluralism might valuably serve or instantiate, and for whom such service is valuable.

11.2 Plurality

11.2.1 Plurality of What?

Despite doubts over the utility of asking the basic ontological question “what is law?” it seems the derivative pluralist question of “what is ‘legal’ in legal plurality?” remains a point of orientation around which pluralist concerns in jurisprudence still line up. Together, however, they raise the further question of what exactly is being pluralized in an account of legal plurality.22 The contenders include, at least, plurality of:






   i. systems (in the Hartian sense, entailing union of primary and secondary rules)



  ii. orders (whether constitutionalized or fragmented)



 iii. coercive enforcement (or claims thereto)



 iv. claimants of law’s authority



  v. subjects of law’s authority



 vi. forms of law



vii. communities, polities, or lawusers






It is clear that some of these potential objects of plurality are more descriptive, while others more normative, but also clear that they can be fit back together into integrated complex objects—such as institutionalized normative orders, or normative social practices, or subjects thereof. This presents another way of treating the range of objects of plurality: grouping together accounts that concentrate on plurality of institutions; those focused on plurality of ways of ordering or systematizing; and those focused on plurality of laws’ normativities, values, or justifications.

In the first category, institutionalist accounts of plurality both pluralize and diversify what counts as a legal institution, so that law-applying, law-enforcing, and lawmaking institutions are not simply the formal organizational institutions as they appear in statist jurisprudence, rather include less formal or even informal social institutions that are jurisgenerative (in Cover’s sense) and in which normativity arises from forms of interaction that do not require systemic self-recognition as a specialized domain of normativity (in the way that state law tends to do), but includes normative institutions built on direct forms of human interaction.23 Such an interactional account of legal institutions, in particular, opens up not only plurality of forms of institutions but also plurality of degrees of specialization, insulation, or even closure between those institutions and other normative social practices. In addition, the broader sociological notions of institutions open up the category of institutions that matter to understandings of law. For instance, the institutions of legal education, and institutional practices of lawyers, may play a role in either generating or at least making accessible aspects of a legal order. In a pluralist context, these institutions may take on particularly important roles in both the practice of plurality and the advocacy of pluralism before those who are empowered with making choices between the embrace and rejection of plurality.24

In the second category, work focuses on plurality of ordering and systematicity, including accounts of legal order that are broader than a Hartian analysis of a legal system,25 but also studies of the systematizing or ordering features of legality that directly attend to relations between different candidates for legality.26 Such ordering devices range from accounts of single-systemic norms and institutions of jurisdictional openness rather than closure, through to norms regulating intersystemic relationships ranging from accommodation to harmonization or what Delmas-Marty calls “unification through hybridisation.”27 Examples include the coupling of internal and external rules of recognition,28 interinstitutional norms,29 “institutional criteria for mutual recognition” or “mutual intelligibility,”30 linkage rules,31 through to a “constitutionalism of interdependence”32 or cosmopolitanism,33 which both seek to combine ordering through norms and institutions, with ordering through values and principles.

A third set of interests is broadly evaluative, seeking to assess pluralist legal phenomena and their interaction against one or more evaluative standards. For instance, taking the example of public international law and its interactions, recent work has examined conditions of its legitimacy,34 justifications for its authority,35 its approximation of the rule of law or specific public law values such as legal accountability or transparency,36 or its provision of some other specific normative good such as rights to self-determination, peace, and security or protection of human rights in general.37 A separate line of argument may evaluate plurality through principles of justice, either treating legality statuses as being among the tools for redressing historical injustices against communities whose legality statuses have been colonized, or treating legality itself as subject to distribution and so rendering legality statuses to be matters of distributive justice.

Plurality of law, or laws, then, might be conceived through any one or combinations of these more precise objects, though a full account of what is legal and what is plural will likely need to deal with them in combination. What seems clear, however (and quite apart from the particular ideas or combination of ideas that are revised in light of plurality or pluralism), is that the range of concepts connected to law, which are each, together, ripe for pluralist re-examination, generate the further and perhaps more jurisprudentially engaging question: “what is plurality?”

11.2.2 What Is Plurality?

While the earlier ontological question about plurality of law has, at least in part of its history, been treated as a question about conceptual categories and the extension of the conceptual apparatus surrounding legality to multiple and diverse normative phenomena, the accompanying and perhaps more (jurisprudentially and politically) pressing questions have sought to explain both the interaction of whatever phenomena are considered legal or at least proximate to legality and the ways in which diversity itself may color those interactions.

This offers up different options about what plurality is. Plurality, particularly as distinguished from pluralism, might operate as a mere counting term—to mean multiplicity or simply the quality of being plural.38 Yet unlike mere numbers, or other pure abstractions, the plurality of phenomena such as law do not simply multiply the instances of the thing they purport to count but also raise the prospect of their interaction in ways that may contour the very phenomena themselves39—upsetting their salience, their identification, their operation, or their justification. Furthermore, unlike natural phenomena, plurality of laws (or other social phenomena) is suggestive of diversity that puts pressure on whether and how both theorists and jurists can understand just what is being counted and what is interacting.

Plurality, then, might be understood, jurisprudentially, to mean multiplicity, diversity, or interactivity. Of these, multiplicity seems the least important—legal orders that do not come into interaction do not (much) trouble a pluralist jurisprudence. Even if they are diverse, such diversity may only trouble the strictest analytical approach which sought to fix a definitive concept of law and, in order to do so, had to determine which diversities would rule phenomena in or out (and why). For other jurisprudential interests, and for the practice of plurality among those lawmakers and law-appliers faced with the choice of embracing or rejecting plurality, the interaction of laws may be more significant than their multiplicity or diversity.

If plurality is most interestingly conceived as interaction, there is still a range of objects that might be taken to interact. For instance, interaction may be thought to occur between norms—as in the incorporation or adoption of norms between systems, for example, through one system’s adoption or copying of another’s norms or its harmonizing or hybridizing norms with those of others or adopting further norms to regulate the interaction of norms.40 Interaction of norms in this sense is not especially problematic for jurisprudence, in so far as law is regarded as an open system that reserves and exercises the ability to incorporate norms from others.41 More problematically, however, interaction might be thought to occur between claims to authority over subjects;42 between entire orders, complete with secondary rules around jurisdiction, validity, offices, and institutions that may be incompatible with each other;43 among agents of different orders, including legal officials, each weighing up and manifesting their own system’s deference or supremacy practices;44 or simply among practices of treating other systems as intelligible as legal systems.45

Interaction of law may also result from law’s normative and territorial spatiality, which, as in Lindahl’s phenomenology, sees an order or system regulating or responding to claims about boundaries between legal, illegal and “a-legal.”46 Boundaries between individual legal orders simultaneously generate the likelihood if not the necessity of their interaction, and global legal plurality thus involves the overlap and interaction (conflicting or otherwise) between these different boundary-setting practices and claims. In such accounts the importance of boundaries is that they mark out the range of laws’ normative claims over subjects. That is, spatiality itself can be taken to be a feature of law’s ordering of some subjects, in respect of some activities, and measured against some standards, where the boundaries themselves set up the relation between those inside and outside laws’ claims, their regulated and unregulated activities, and their rightness or wrongness according to law. If this is the way legal orders order, then all it takes, for orders to interact, is for more than one legal order to operate on either side of any of these boundaries.

The range of options here echoes the previous section’s discussion of “what is plurality?” If plurality is conceived as interaction, the more precise question asks: interaction of what? Claims to authority? Institutional orders’ jurisdictional closure norms or linkage norms? Orders as a whole? Laws’ officials? Laws’ subjects? Inevitably, these questions lead to those of pluralism, and the questions of what (if any) sorts of interactions, between which objects, are justified. While some of the more descriptive aspects of the objects of interaction might leave open the normative case for or against pluralism, those objects of interaction that are themselves deeply normative have direct implications for the justification of pluralism as a response to plurality.

11.3 Pluralism

To justify pluralism is to evaluate and then endorse plurality. Legal pluralism will be justified if legal plurality serves or carries some value in an overall assessment, as against its alternatives of legal monism or constitutionalism. Yet there is a range of frameworks for such an evaluation to employ. One, for which I will argue in the following section, is to place plurality amid other options inside an account of legitimate authority. Others, however, may evaluate plurality within some other fundamental normative framework—such as a system of public and private rights; an account of just distribution; an ideal of the rule of law; or a quality of public (political) reasonableness. Some of these may be rendered consistent with, complementary to, or even (on particular accounts) reducible to one another—that is, one might construct an ideal of the rule of law that could be fit within an account of the reasons relevant to the justification of authority, or to the very existence of public and private right, or the just distribution of access to systemic privileges, powers, and burdens. Arguments within these different evaluative frameworks address questions such as: under what conditions does reason (or do reasons) favor plurality of authorities? Is there some value in either or both the diversity and interaction of orders characteristic of global legal plurality? Does such value depend on the type of plurality being practiced, and who is doing the practicing? Or is there a defensible metaphysics which, while unable to endorse pluralism per se, would permit it on the basis of political neutrality or even-handedness between values? Additionally, or alternatively, is the status of legality itself sufficiently valuable, either instrumentally or intrinsically, among those who claim it for their own normative orders, as to be a matter for just public distribution or for recognition and enforcement as a matter of right?

My focus here is not on the application or interaction of these evaluative frameworks, rather it is on structures of arguments that are common to them all, in light of the preliminary caution that, to justify a pluralist response to plurality, one must adopt not only an evaluative framework but also its associated positions on matters of foundational philosophical disagreement. These include matters such as the nature and metaphysics of normativity, reasons, and rights; the unity or plurality of value; the relations between political, legal, and value pluralism (and the methods by which these concerns are addressed); as well as on matters of foundational moral and political disagreement, about autonomy, self-determination, and equality; about subsidiarity, sovereignty, and constitutionalism, and about distribution, publicness, and privacy.

A further preliminary caution is that a full justification for pluralism cannot be offered in the abstract. It rather requires careful contextual work to explore whether, in any particular relation of interaction (between systems, orders, claimants of authority, or subjects of laws) there are justifications for the perpetuation of plurality or its reductive integration under an order that either belongs to one or other of the interacting pluralist phenomena or is external to their relationship (such as MacCormick’s “pluralism under international law”). In these contexts, furthermore, pluralism’s comparators may be monism (i.e., the assertion of a singular legal order over others) or other forms of constitutionalism, which order interactions of legal plurality through institutions of their own. The comparator, always a creature of context, can make an important difference to the aspects of plurality that are subject to defence or critique.

There are at least three key structural points to make about such evaluations of plurality, which recur despite important differences between contexts of interaction between and among state and nonstate, suprastate, and interstate candidates for legality. The first structural point addresses (a) the intrinsic or instrumental character of a justification for plurality. The second (b) asks whether a justification for plurality must sound in one general domain of normativity, or whether there are distinctive justifications in different (and plural) normative domains. The third (c) points to the centrality of laws’ subjects to any case for pluralism, but also to an ambiguity over whether the subject is the addressee and recipient of a justification or merely its reference point.

11.3.1 Instrumental and Intrinsic Justifications

The first and obvious point is that, structurally, pluralism’s justification will depend on its conformity with or service of some valuable end. Pluralism’s worth (as with monism or various forms of constitutionalism) is instrumental rather than intrinsic. However, this point may be qualified by the concern that the particular value that pluralism is to serve may not be self-evident or straightforward to decipher, at least from an external perspective. For instance, consider examples where plurality is endorsed as a way of one legal order’s recognition or deference to a nonstate community’s practice of self-determination. If the practice of self-determination (e.g., of a religious/ethnic minority or indigenous community) were intrinsically valuable for its members (and this is, of course, controversial), then an endorsement of plurality in which that community orders itself with its own legal order could have some similar intrinsic value as part of the very practice of living out membership in that community, or indeed a wider community made up of polities rather than a single polity.47 However, in addition to controversies between liberal culturalist and liberal nonculturalist justifications of plurality’s value for subjects,48 further controversies surround law’s role in the working out of the life of a community, including disagreements over who is (justifiably) included in the “self” which gets to self-determine, and the content of rights to be self-determined.49 Such tensions suggest that self-determination, including living under one’s own community’s laws, may be of instrumental and constrained (and not intrinsic nor absolute) value toward some larger notion of autonomy, dignity, or other idea of personhood.

Beyond such examples of plurality’s value in divided or interacting polities, in which practices of plurality of law are central to practices of cultural and value pluralism and their values linked closely together, legal plurality may serve a number of more clearly instrumental ends. As Krisch argues, pluralism may entail particular virtues of adaptability or allow for contestation that includes those who would otherwise lack access to political or constitutional power in a monistic setting. Krisch’s case for pluralism values its potential to check any single order’s control over all levels of governance and decision-making, in ways that reflect both subjects’ practices of affiliative differences and the imperfections of any single order’s own assessment of values.50 In contrast, however, pluralism may also (as some constitutionalist accounts worry), upset ordering and settlement, deny democratic majorities the control or deference that they believe their numbers to warrant, create carveouts from one legal order’s valuable commitments around human rights or other substantive ends, or simply dispute one or other aspect of the monistic assumptions that have often accompanied ideas about the value of the rule of law.51

As Andrew Halpin and I have argued elsewhere, care needs to be taken with the normative pursuits in which legal pluralism endorses plurality.52 Not only may there be reasonable normative arguments on both sides of a political contest between pluralism and monism and/or claims to plurality appearing on both sides of a dispute, but the consequences of interaction of laws may not always generate the political consequences that advocates of pluralism intend or would endorse. Plurality, in this sense, does not carry its own internal values, though in some contexts it may be so closely tied to the realization of some external values that these appear intrinsic to plurality itself. Nor is pluralism always successful in achieving whatever ends plurality may be hoped to serve, rather pluralism, as the embrace of plurality, may have the counter effect of triggering backlash or pushback against the recognition of plurality. A pluralist jurisprudence may therefore reveal how a plurality of laws can connect with normative promises, but may also show that plurality of laws are only justifiably endorsed by practices of pluralism (as the endorsement of the facts of plurality) on the basis of justifications external to the mere facts of plurality itself, and then only on the conditions of effective realization or furtherance of those values.53

In summary, the first structural point was to stake a position on the kind of justification (instrumental or intrinsic) that pluralism might carry, but with sensitivity to the inevitable association with external values that any normative case for pluralism must engage and the inevitable constraints on its instrumental effectiveness. In some ways this is a false debate, for at the level of detail that is required to make a claim about plurality’s own value, or its value for some further end in any particular context, the arguments for and against pluralism are going to cover similar content. For instance, if pluralism is considered part of the valuable practices of self-determination for some nonstate community, then arguments to that effect will cover the same ground as those arguments about the ways in which pluralism may serve that community’s self-determination.

11.3.2 Normativity or Normativities

The second structural point, which is in many ways more general and arguably more foundational, links the case for pluralism with either a domain of normativity or domains of normativities. It divides accounts in which legal plurality entails overlapping appeals to a single domain of practical normativity, from those in which the diverse phenomena making up legal plurality are regarded as making claims to different practical normativities.54 This difference, in turn, renders pluralism to require either an argument about plurality’s value in a single, general domain of normativity or an endorsement of pluralist claims to their own (autonomous) normativities, which treats these as distinctive or at least separable, if not equal or incommensurable. The difference is of fundamental importance for it marks a difference between treating claims to normativity as being interdependent or independent.55

As a preliminary point, however, I do not mean this question of normativity or normativities to be addressed descriptively by looking at the mere making of claims to normativity. As a descriptive practice, different normative orders claiming to govern or at least regulate subjects may be more or less easily individuated; and the more diverse the forms and institutions such claimants take, perhaps the more easily individuated they are likely to be. Normativity, however, cannot simply be equated with internal perspectives about validity or their own justifications, particularly in a pluralist context where there are different and competing internal perspectives yet overlapping or interactive subjects.56 Rather the question is about the plausibility of individuating within the very normativity that these different claimants lay claim to.

Recent work from Victor Muñiz-Fraticelli emphasizes that such individuation is not simply descriptive. He argues that one of the structural features of legal pluralism (in common with both value pluralism and political pluralism) is that claims to the normativity of diverse phenomena of plurality are grounded on independent and not derivative foundations.57 Thus various phenomena of nonstate law claim that the sources of their authority are independent from that of states, deriving from distinctive foundations and to be tested out and justified independently of each other.58 The pluralist normative universe, in that view, is pluralist all the way down. Yet the further and perhaps more pressing question is whether the normative universe is also pluralist all the way up: do all these different purported legalities lay claim to the same domain of practical normativity? Muñiz-Fraticelli’s account may (incorrectly, I think) be interpreted to suggest that what is at stake is a plurality of normativities—that not only are the claims to normativity separate, but that they are claims to separate oughts—that is, that state law’s claim to normativity is a claim to a different normativity than (for example) international law, religious law, or indigenous law.59

The view that normativity itself is plural, however, is rejected by accounts in which there is but one normative universe—a single world of oughts where there can be different degrees of normativity and different (sometimes forceful) perspectives on its content, but only one general domain, whether explained as the domain of practical reason, or of value, or some other rendering of ought.60 Such a monistic account of thenormative realm, importantly, does not equate to a monistic account of value (because the world of oughts might be marked by value pluralism, complete with incommensurability or incomparability),61 nor rule out different degrees or even types of normativity within that general domain—as in the difference between binding and guiding reasons or explanatory and justificatory reasons. Importantly for the interests of pluralist jurisprudence, the notion of a general domain of normativity would not and does not prevent plausible subdomains from working out and practicing particular internal or formal normativities, and arguably, this is precisely what many legal orders do.62 On the monistic view of normativity, however, these both lay claim to and remain subject to evaluation within the general domain— as is familiar in branches of legal theory that treat law as claiming authority and distinguish between the validity of legal norms and those norms’ justification or imposition of moral obligations.

The position on the singularity of normativity, despite the existence of different domains in which reasons or values are weighed, pursued, and have effect, is particularly important for pluralist jurisprudence. On this view, even if we can individuate different normative orders and even if we can identify internal norms that each seeks to apply to manage those orders’ relations with one another, the claims to normativity made by those orders, and by the interorder norms, are claims to the same things. They are claims about what subjects ought to do. If they are taken to claim space in the same domain of normativity, the phenomena of legal plurality interact in ways that can (and need to) be evaluated and explored in light of justifications for or against pluralism.

That raises the alternative question whether the phenomena of global legal plurality really claim to the same degree or type of normativity. Many clearly claim authority in the way that Raz and others argue is foundational to law. That is, they claim the normative power to change the normative situation for their subjects, by binding, empowering, or permitting those subjects in the realm of action. Other phenomena, however, may claim something else (and, arguably, something less). They may, through normative practices, claim to set standards that guide, indicate, nudge, signal, or simply appeal to relevant persons or communities, communicating which behaviors, conforming to norms, are advantageous or even necessary. They may claim to alter choices, to render salient or advise on certain options, to enhance predictability of what other actors will do, and so on.

This is not the place to engage in an interpretive placement of different pluralist phenomena on one or other side of this divide, and I will also set aside, for the following section, the implications of this distinction for thinking about authority and its centrality, but it raises here some important challenges for any justification of pluralism. These include the challenge of finding a justified response to plural claims to the same binding normativity, as well as a separate challenge of finding a justified response to plural claims to different degrees of normativity. In the first instance, two legal orders may claim to bind; in the second, one legal order may claim to bind and another order (leaving open for now the question of its legality) may claim to guide. Would those differences make a difference to the content or structure of a justification? It could, if in the overall weighing of the kinds of reasons or values that would support or deny pluralism in any particular context, at least some of these reasons would be “reasons for decision,” in which differences between decision via authority and decision via guidance/nudging/appeal, and so on, may be significant.63

More obviously, the difference between normativity and normativities makes a difference to justificatory questions around pluralism. If there is but one single domain of normativity to which there are different claims, then their justifications will have to contend with whatever the plural claimants of normativity can offer and what their effects will be in a way that integrates rather than simply ranks those claims.64 I will argue later that this integrative approach to justification can be realized in an account of authority.

11.3.3 Subjects as Recipients or Referents for Justification

Perhaps the most striking feature about arguments around normativity or normativities is that they place the subject at the center of either a monist view of normativity (what does the subject have reason to do?) or a pluralistic view of normativities (what, in different domains of normativity, does a subject have reason to do, and can those reasons interact across domains, with what implications for the subject’s practical action?). The final structural point, therefore, and the one that is going to take this chapter at last back to the idea of authority, is about the centrality of the subject to any questions of justification.

It may seem obvious, again, but arguments about justification are always subject-centered. They may be directly subject-oriented, in the sense of being justification to some purported subject, understood as a claim to that person’s acceptance, recognition, or understanding. Alternatively, they may entail justification on the basis of reasons, and so remain subject-centered, despite not being subject-oriented, because the reasons which determine justification or otherwise are the subject’s reasons. Here the difference between justification to someone and justification for someone lies in the way in which the subject is conceived in relation to the justification. Justification to someone makes an appeal to their will—to persuade that person to see what is valuable about that which is being defended. Justification for someone, in contrast, is an appeal to reasons that apply to her regardless of her own belief in those reasons’ applicability, except in so far as such belief is an instrumental component of achieving the rational justification—whether through mere recognition of an authority, scheme of just distribution, practice of self-determination, or participation in some process of authorization, distribution, or self-governance.

In either case, the arguments put some idea of the person(s) (or member(s) or subject(s)) at the core of a justification, so that pluralism is good for them or good for them to recognize. This structural differentiation has deep metaethical roots whose contest is beyond what can be offered here, but for questions around pluralism it is important to see how the focus on subjects as direct addressees or indirect referents of justification comes under pressure in pluralist contexts, where either reasons or recognition of reasons pertain to subjects in distinctive but interacting normative systems. Both subjects’ reasons, and subjects’ susceptibility to either recognize or participate in the practice of pluralism, will be affected by the facts of plurality and their interaction with subjects across other normative systems. Plurality makes either subject-centered structure of justification more complex than it is in a setting of subjects where reasons and responses to reasons are both shaped by the same (more or less) shared norms.65

I have suggested that these structural points about intrinsic or instrumental justification; normativity or normativities; and subject-receptive or subject-referencing justifications feature in different evaluative frameworks in which the value of pluralism is defended or challenged via accounts of legitimate authority, distribution, rights, or even legality itself. I turn now to the defense of the centrality of legitimate authority as a particular framework for both exploring and evaluating the complexities of plurality and pluralism.

11.4 Why Authority?

The preceding sections have offered up a number of different ways to explore plurality and evaluate pluralism, and it may be that all of these, or some combination of them, must be addressed to fully satisfy both tasks. This final section, however, argues that an account of authority can both reveal and frame (if not always answer) the challenges set out previously.

There are number of different reasons to turn to an account of authority to explore global legal plurality and/or global legal pluralism. In earlier work I have argued that a focus on authority, and specifically the authority of law, promises more, for a pluralist jurisprudence, than those institutional and systemic notions of legality that operate through an idea of jurisdiction with its impasses between institutions of different systems (or even between their respective norms of interaction) or which simply run out in the face of challenges over overlapping and interacting normative systems.66 Instead, I have suggested that a better way of making progress to understand and evaluate the sheer plurality of normative orders is to concentrate on the authority that they claim over subjects.

I do not wish to reiterate that line of argument here, rather to suggest a further, complementary argument for authority’s centrality to work on global legal plurality and pluralism. The centrality of an account of authority, to both the plural and the pluralist challenges to legal theory, arises from the very complexity of a notion of authority itself. The complexity lies in the dual elements of relations and reasons of authority that were invoked at the chapter’s opening. Authority’s relational and rational elements, taken together, work to entwine without collapsing together the challenges of plurality and pluralism. Authority is not only central because it helps to avoid or even work through the sheer collision of the institutional aspects of legalities but also because, in its emphasis on plural claims to normativity over subjects and its invitation to test out their justifications to and for those subjects, it centers around the subjects of these claims and their practical implications for those subjects. In doing so, it melds together the concerns of plurality and pluralism as matters about subjects’ reasons and relations of authority.

11.4.1 Authority’s Complexity: Reasons and Relations

Authority, in the context of global legal pluralism and plurality (though also, I take it, in general) not only appears a pliable power in the hands of its holder, but is also pliable as a concept, offering different payoffs among those who work on plurality and pluralism. That pliability draws attention to components of authority in which pairings of features—sometimes in tension with one another, other times coherent—can be the basis of pluralist insights.67 The most basic of these are that authority is both a power and a role, entailing both reasons and relations.68 In other words, authority is not only reason-giving and reason-dependent but also gives rise to and depends upon relationships between those who hold the power and those who are subject to it. This is of special interest to pluralist scholars because to the extent there is special salience, significance, and perhaps skepticism in the coherence of these two elements, when both the rational and the relational aspects of authority are pluralized.

On the side of reasons, a number of scholars have articulated accounts of the authority of pluralist phenomena in terms of their respective abilities to serve subjects’ reasons for action.69 The broadly instrumentalist foundation of such an approach persists even as it is modified by the addition of hybrid content that adds procedural to substantive instrumentality, or which adds a robust coordination model that is particularly demanding in contexts of contested pluralist authority,70 or which regards the service of reasons as being best fleshed out by adherence to some common cosmopolitan reason. The difficult part of such accounts, however, if one adopts the monistic account of normativity (which rejects the claimed autonomy of the authority claims themselves) and also admits value pluralism, lies at the point of integrating the various claims to normativity so that they may be evaluated. The key question is, if more than one authority can generate different reasons for the same subject, must there be a further common principle or institution to determine overall normativity, or can they be evaluated in some other way, perhaps one which leaves open their plurality without collapsing their authority?

My own earlier work has argued for an account of authorities that does not depend on controversial comparisons of their merit according to moral/political principles nor resort to contingent explanations of either the de facto power that one jurisdiction happens to wield over another or the presence of a third-party arbitrator of what counts as authoritative. Instead, it treats plural claimants’ legitimate authority over overlapping and interacting subjects as being relative (interdependent) authority.71 The core of that account was that the subjects of authority are, by virtue of the reasons that apply to them, frequently subjects in overlapping or at least interacting relationships of authority. The account of relative authority argued that whenever there are multiple authorities whose service of their subjects brings them into overlap with other authorities (which, in turn, purport to serve their own subjects, who may also be overlapping or interactive), that authority is relative and not independent. Its legitimacy depends in part on the relations between the relative authorities. In that argument, evaluating the reasons offered by these authorities to their subjects is not a comparative exercise, rather an integrative one. It does not ask which of the potential authorities would best serve the subjects, because value pluralism may rule out any answer to that inquiry. Instead, it asks in what combination, or in what kind of relationships, could those plural candidates for authority serve their subjects—together or otherwise.

The account of relative authority is not itself pluralist. It may sometimes endorse plurality among authorities but only under the condition (the relativity condition) that their relationship serves their subjects. The clearest example of such an interauthority relationship serving subjects is one of coordination in pursuit of effective solutions to problems of common concern, but this is not the only potential content of a relativity condition. Where there are authorities with valuable procedural service to subjects and having equally or incommensurably valuable substantive service, then the appropriate relationship may be a contestation that keeps alive the plural values and preserves the standing that those authorities carry for their respective subjects. On the other hand, pluralism may be ruled out—if one claimant of authority over subjects could serve them better on its own, either because of its own qualities or because monism is necessary to the provision of a particular service. The idea of relativity as interdependence renders the authorities’ legitimacy to be conditional on a relationship between the authorities, and this may keep alive their distinct relations with subjects or it may reveal such plurality to be unjustified.

Relational features of authority are thus crucial to the working out of legitimate authority in contexts of plurality, where a discussion of plurality of authorities entails not only that there are plural reasons applying to subjects, but that there are plural reasons applying to subjects within (and because of) their different but overlapping or interacting authority relationships. If a state and a tribal government, a religious council, or other institution claims authority, they claim to bind some person(s) and successes of their claims depend not only on whether their claims are justified but also whether that person/those persons sufficiently recognize or identify the claimants as authorities, taking into account their plurality. This involves recognition of a role of authority,72 in which authority is claimed and that claim is received, not just perception of the reasons some claimant offers. Equally, there is deep relationality in the solution offered up by relative authority, which triangulates authority relations so that the primary authority-subject relationship requires the claimant of authority in that relationship to be appropriately engaged with others with overlapping or interactive claims while retaining the role of an authority for that subject.

Closer attention to the relational element, therefore, reveals that relationality does not only contribute to the existence and content of reasons, rather carries its own contribution to understanding authority amid global legal plurality and pluralism. Perhaps most importantly, it reveals that the very practices of claiming and receiving authority) are not only normatively significant with their own implications for reasons, but are crucial to authority’s existence at all. If plurality of claimants of authority over subjects casts doubt over which (if any) genuinely fills a role of authority, and so disrupts the relations between authorities and subjects, then that very absence of relations of authority entails that there will be no authorities to generate reasons and no subjects for whom to generate reasons.

The interaction of reasons and relations in an account of authority is not only crucial to working out the value of pluralism or its alternatives. It also assists with an answer to questions about plurality, including what counts as legal and what counts as plural in legal plurality. Here the relational practices surrounding claiming and receiving authority may offer more precision about just what global legal plurality is. As suggested earlier, there are apparent differences among different normative phenomena: over what they claim, to whom those claims are addressed, and the ways in which those claims are received. For instance, a standard-setting body, even if it intended its claims to bind a particular group of producers or providers of the goods and services to which its standards pertain, and even if it would serve some persons’ reasons for such standards to indeed have authority, may not be recognized by those persons as filling a role of authority. Such relations of authority therefore provide an analytical framework for tracking the difference between legal plurality and more generic normative plurality of the sorts that feature in the work of many legal pluralist scholars. Some do not operate as claims to authority in which there are both reasons generated and received, and manifest relations of hierarchy and subjection. The hard part is doing the empirical, interpretive, and analytical work to identify those distinctions in any context or at any point in time and to track them over time and through changes in those contexts, including changes prompted by plurality of authorities affecting authority relations.

Further links between legality and a claim to authority remain controversial, not only because jurisprudents still divide over whether law claims moral authority (as for Raz) or legal authority (as for Hart, Kelsen), or whether it claims authority at all, but also because debate remains over whether claims to authority must entail strong, binding normativity or whether authority itself might entail some softer, guiding normativity. The present concern is to centralize authority in accounts of legal plurality precisely because it takes law to claim authority and treats that as a claim to binding normativity and a relation of hierarchy and subjection. Without rehashing those positions, the insight offered by the addition of the relational emphasis is perhaps more open, and more sociologically engaged, than strict analytical positions on either side might be. Thus to the extent that social practices support distinctions between relations of authority treated as generative of binding normativity, and relations of other softer degrees of normativity, then that distinction remains important and can be analyzed. Yet importantly, the relational emphasis brings with it more room for practices of claiming and recognizing authority to be modified by their participants as well as broader communities of interpretation, allowing changes in degrees of normativity in those relationships. Thus what starts out as soft or “liquid”73 authority can transform into hard or solid authority, complete with binding normativity, through relational practices such as the assertion and reception of interpretive control.74 In reverse, what starts out as claims and receptions of solid authority may cease to be practiced as such, when the relations of authority break down due to failures on the part of the claimant or doubt among subjects of its ability or legitimacy to fill its role.75

Thus the full idea of authority, replete with reasons and relations, and mindful of the impact of plurality on both and the impact of both on pluralism, helps to clarify what is at stake in debates over what counts as legal plurality and whether pluralism is justified, by shifting attention away from the forms of institutionalization, systemic features of primary and secondary rules, degrees of comprehensivity, or assertions of supremacy over other systems, toward exploring, sociologically and analytically, what normativity is claimed and what is received in relations of authority.

11.5 Conclusion

The key to understanding both plurality and pluralism, then, is to account for their entanglement without assuming that the former entails the latter, or that the latter is always justified when the former exists. This chapter has argued that a complex notion of authority, in which both reasons and relationships determine the existence and justification of authority, can illuminate such a perspective on plurality and pluralism. For when authority’s reasons and relationships are pluralized vis-à-vis the subjects of those reasons and relations, the very existence and justification of authority depends on the ways in which plural claims and receptions of authority interact as well as on the impact of such interaction on the values that pluralism might carry.
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chapter 12

Global Legal Pluralism and the Rule of Law


David Lefkowitz




Legal plurality, the existence of distinct regulatory regimes that make overlapping claims to authority, is hardly a new phenomenon. However, recent patterns of globalization have increased its incidence and, in so doing, given rise to a greater awareness of the extent to which legal plurality already characterizes many societies or social spaces.1 One consequence has been the emergence of a vibrant debate among legal theorists concerning how best to respond to the conflicts legal plurality can generate. Monists maintain that we ought to strive to forge a unitary legal order in place of any plural ones we encounter.2 While this might involve the eradication of all but one of the existing legal orders, more often it takes the form of establishing hierarchies among norms or institutions, or the adoption of jurisdictional norms that carve out separate social spaces for different legal orders. Normative legal pluralists take the opposite stance, arguing that we should eschew the ideal of a single, fully integrated legal order in favor of an approach that seeks to manage legal plurality without eliminating it.

In this chapter I consider a common argument monists level against normative legal pluralism, namely, that it conflicts with fidelity to the ideal of the rule of law. Multiple critics have recently pressed this objection against two prominent advocates of normative legal positivism, Nico Krisch and Paul Berman, and so I take the latters’ attempts to rebut that criticism as the starting point for my assessment of its success. Both Krisch and Berman employ the same three strategies to respond to their rule of law critics. The first involves an attempt to show that appearances or assumptions to the contrary, a plural legal order fares no worse than a unitary one when measured against the standards of providing legal subjects with certainty and predictability. A second rejoinder advanced separately by both Krisch and Berman holds that increases in tolerance, or respect for the exercise of communal and individual autonomy, warrant whatever diminution in the rule of law results from (or will result from) a practice of government informed by normative legal pluralism. Finally, both theorists invoke an account of law’s distinctive normativity informed by sociolegal jurisprudence and constructivist political theory to disarm rule of law objections to normative legal pluralism, either by contesting the premises on which they rest, or by providing reasons to conclude that the critics’ worries are seriously overdrawn.

Following a brief synopsis of rule of law challenges to normative legal pluralism, I critically assess each of these three strategies. I conclude that the first two, which I label the argument from equivalence and the argument from trade-offs between conflicting values, do not succeed. However, I also maintain that critics of normative legal pluralism underestimate, or simply fail to notice, normative legal pluralists’ ability to leverage their conception of law’s legitimacy to address rule of law concerns.

12.1 Rule of Law Challenges to Normative Legal Pluralism

A number of authors contend that we ought to reject normative legal pluralism because it conflicts with fidelity to the rule of law as a political ideal. Their concern is twofold. First, normative legal pluralism undermines the action-guiding function of law, and therefore disregards the way in which government in accordance with the rule of law recognizes human agency, our capacity to act for reasons. Second, normative legal pluralism endorses the exercise of arbitrary or unconstrained rule by judges, and perhaps other legal officials as well, and so fails to respect individual autonomy (i.e., our capacity to set our own ends and to choose the means to them). These features render normative legal positivism defective both as an account of law and as an account of the morally justifiable, or legitimate, exercise of political power.

Certainty, determinacy, and predictability figure centrally in the ideal of the rule of law, and account for many of the properties associated with government in accordance with that ideal.3 These include the public promulgation of clear, prospective, and general norms that do not require the impossible, and congruence between those norms and their application and enforcement in particular cases.4 Where a government generally satisfies these conditions, its subjects can use the law to guide their conduct; for example, to identify their rights and duties vis-à-vis various public and private actors. Of course, individuals may sometimes find themselves subject to two (or more) conflicting legal norms, emanating from two (or more) different legal orders. Such cases can be reconciled with fidelity to the rule of law, however, as long as there exist commonly recognized rules for adjudicating such disputes. Even where the conflict is a novel one, say because one of the legal orders has only recently come to exist, or because one of the legal orders has only recently recognized the existence of the other, the rule of law can still offer a regulatory ideal, a standard for structuring their relationship to one another to which the two practices of government ought to aspire. Yet normative legal pluralism eschews the development of shared or common rules that eliminate legal plurality. In doing so, it appears to endorse the preservation of a state of affairs in which conflicting claims to legal authority remain unresolved, and so one in which agents’ subject to both authorities cannot use the law to plan their lives. Though particular conflicts need not go unaddressed, normative legal pluralism holds that judges ought to exercise discretion in managing such disputes. Thus, Berman writes that judges should sometimes consider developing hybrid norms to decide the cases before them, while Krisch maintains that normative legal pluralism entails that individuals’ “rights and duties are not ultimately defined by law but remain open to political determination.”5

Patrick Capps and Dean Machin maintain that we ought to be deeply troubled by normative legal pluralism’s embrace of judicial discretion and its concomitantly dismissive attitude toward legal certainty and predictability.6 Taking their inspiration from Lon Fuller, they write:

[T]o respect the rule of law is to respect the agency of the legal subjects able to orientate their behavior to law. To set up a system which does not take this feature of law seriously is to treat the legal subject merely as a thing subject to the whims of those exercising power. Respect for the legal subject, at least in terms of the rule of law, is a value not taken particularly seriously by Krisch’s account [of normative legal pluralism].7

Pavlos Eleftheriadis employs Ronald Dworkin’s notion of political integrity to advance a similar objection to normative legal pluralism.8 Political integrity requires that a political community not treat its members capriciously, but instead act on the basis of a single, coherent set of principles. Courts exhibit the virtue of integrity, and so fidelity to the rule of law as a political ideal, if they “identify legal rights and duties, so far as possible, on the assumption that they were all created by a single author—the community personified—expressing a coherent conception of justice and fairness.”9 As Krisch concedes, normative legal pluralism “does not place emphasis on integrity thus understood; it allows for disjunctions and contradictions and it abandons the hope of constructing one coherent legal order to which the individual is subject.”10 The result, Eleftheriadis points out, is “a version of what Dworkin calls a checkerboard law,” where government is “either unpredictable or just unprincipled.”11

Berman’s critics likewise attack him for what they perceive to be a cavalier attitude toward the rule of law. Michael Giudice employs Joseph Raz’s account of the nature of law to develop this objection.12 According to Raz, law necessarily claims authority over its subjects. When that claim is justified (i.e., when law actually enjoys legitimate authority over its subjects), they ought to defer to the law’s judgment regarding what they have most or undefeated reason to do rather than acting on their own assessment of the reasons that apply to them. But what if an agent finds herself subject to two (or more) legal authorities who issue her conflicting directives, with each claiming to have the last word regarding the permissibility or impermissibility of the type of conduct at issue? As Giudice points out, “multiple conflicting norms simply cannot all be treated as authoritative at the same time, on the same occasion, since to treat any one of them as authoritative would be to fail to treat the others as authoritative.”13 Since our agent cannot use the law to determine what she should do, she will need to act on her own judgment. Giudice concludes:

from a citizen’s or non-official’s perspective, a situation of multiple and conflicting claims to authority would bring with it all the uncertainty and indeterminacy that we would expect when the law is not settled and there are no means to predict how official institutions will decide, or even whether their decisions will be given any authority themselves. From an official’s perspective, any decision taken will necessarily be an act of law-making, or at best an attempt at law-making, as the decision might not be recognized or accepted in subsequent practice. The attempt, whether successful or not, will be an attempt to establish legal order where it is currently absent due to conflict.14

Of course, many defenders of legal positivism (as a philosophical account of the nature of law) will argue that we should not necessarily be troubled by the implication that judges will need to engage in lawmaking in circumstances characterized by legal hybridity. While their decision-making will be legally unconstrained, it will still be morally constrained.15 Yet as Giudice points out, we ought to consider whether courts are equipped to legislate well (i.e., to produce law that enhances subjects’ conformity to the reasons that apply to them) and whether “it might be [morally?] inappropriate to assign such roles to courts in the first instance.”16

Whereas Giudice appears to be most concerned with the fact that Berman’s version of normative legal pluralism “would essentially unsettle what is meant to be settled by authoritative legal norms,” Alexis Galán and Dennis Patterson’s greatest concern is with the discretion it accords judges.17 Berman’s normative proposal is defective, they write, because “it does not provide meaningful guidance on how matters such as norm conflicts should be decided.”18 To illustrate their claim, they point to Berman’s suggestion that judges adopt a more capacious and flexible choice-of-law doctrine, one that directs them to take into account “a variety of normative communities with possible ties to a particular dispute,” including nonstate ones.19 Galán and Patterson maintain that this renders whatever decision a judge reaches arbitrary, since Berman “does not indicate how we should evaluate competing elements when determining the relevant affiliation in a given conflict,” and so provides “no grounds for criticizing a decision as several community affiliations can be considered equally significant.”20 Moreover, if Berman’s normative legal pluralism sanctions any number of judicial resolutions to a conflict arising from legal plurality, then the two or more legal orders whose claims to jurisdiction give rise to the conflict will fail to provide their subjects with the certainty and predictability that is a hallmark of the rule of law.

If successful, the rule of law criticisms detailed here appear to provide weighty reasons to reject normative legal pluralism. Normative legal pluralists offer a variety of responses to these arguments, however, and it is to a critical assessment of those responses that I now turn.

12.2 The Argument from Equivalence

One strategy both Berman and Krisch employ to respond to their challengers is to argue that normative legal pluralism fares no worse than a unitary legal order at providing legal certainty and predictability.21 For instance, in defending a normative legal pluralist approach to choice of law, Berman observes that “current choice-of-law analysis is already quite unpredictable and often arbitrary.”22 Yet even if this assessment is correct, it does not provide a rebuttal to those who criticize normative legal pluralism on the grounds that it necessarily conflicts with fidelity to the ideal of the rule of law. After all, they are not committed to defending the existing practice, but to a moral standard they maintain ought to inform the exercise of government. If current practice fails to meet that standard, then it ought to be reformed so that it does so.

Krisch, too, suggests that rule of law critics of normative legal pluralism exaggerate the degree to which a unitary legal order provides its subjects with legal certainty and predictability.

[E]ven for the legal expert, let alone for the average citizen, the law necessarily appears indeterminate in many respects. In the face of unclear language or competing principles, we cannot know what the law is until a final court judgment tells us, and then it is too late to adjust the behavior that is triggered by the judgment in the first place. Legal certainty then seems to be just as elusive as it is in pluralism.23

Krisch’s conclusion is contestable; the frequency with which unclear language, or the ineliminable vagueness of many natural language terms, or conflicts between norms, leaves subjects unable to identify the law of a particular legal order is a contingent matter. But for that matter, so is the frequency with which legal plurality will produce conflict; after all, the norms of two or more communities that claim jurisdiction over a given actor vis-à-vis a particular type of conduct may sometimes, or even often, coincide. Therefore, we should be quite cautious when it comes to drawing any general conclusions regarding the relative degrees of uncertainty present in a unitary or in a pluralist legal order.

Furthermore, part and parcel of government in accordance with the rule of law is a commitment to coherence or systematicity. This goes beyond mere consistency among the norms that together constitute a given legal order, a standard that would still leave room for a good deal of indeterminacy regarding what the law is. Rather, as Jeremy Waldron notes:

there is a felt requirement essential to law that its norms make some sort of sense in relation to one another…. This broader sense of the systematicity of law helps explain why we think of a body of law as consisting of not just legislation and decisions in particular cases, but also principles whose content reflects powerful themes that run implicitly through the whole body of law and that are reflected in various ways in its explicit norms. The principles of a legal system … represent the underlying coherence of its enacted laws and its formal holdings.24

As a consequence, “law can present itself to its subjects as a unified enterprise of governance that one can make sense of…. [O]ne can make sense of the ‘big picture,’ with an understanding of how the regulation of one set of activities relates rationally to the regulation of another.”25 This characterization of law clearly overlaps to a considerable degree with Dworkin’s notion of law’s integrity. Neither Waldron nor Dworkin maintain that it serves to eliminate uncertainty or unpredictability; indeed, Dworkin argues for the superiority of his account of the nature of law over its rivals precisely because it anticipates and accounts for the fact that disagreement over what the law is will be an unavoidable feature of any law-governed society.26 Nevertheless, the “pull of coherence” in a unified legal order can significantly shrink the scope of uncertainty and unpredictability in two ways. First, it enables subjects and officials to identify obvious, or maybe better, uncontestable extensions of legislation or precedent.27 Second, it narrows the range of acceptable extensions even in contested cases, or in Dworkinian terms, it restricts constructive interpretations of the law to those that fit with the past practices of the community. Thus, the commitment to coherence provides some reason to think that, over time, a unified legal order will exhibit less uncertainty and unpredictability than will be present in a social order characterized by a commitment to sustaining legal plurality, one that at least on Krisch’s account explicitly rejects a commitment to integrity.

Krisch anticipates this response; as he puts it, the claim that in a unitary legal order “legal reasoning and judicial proceedings may be subject to constraints, and reflective of a particular rationality, that the openness of the pluralist order is not.”28 However, he challenges its veracity as a description of how courts actually decide cases, appealing to empirical studies of adjudication by constitutional courts in the United States and Germany.29 The persuasiveness of this argument depends in part on how Krisch and the social scientists on whose research he draws distinguish legal arguments from political and strategic ones. If the former is associated with a narrow characterization of law and legal argument, say that associated with Legal Positivism as an account of the content of the law, and Legal Formalism as an account of legal reasoning, then Krisch’s conclusion may well be warranted. If instead we adopt a broader conception of the law and of legal reasoning, as do legal theorists such as Fuller (invoked by Capps and Machin) and Dworkin (invoked by Eleftheriadis) who make the ideal of the rule of law the centerpiece of their legal philosophy, then Krisch and the social scientists he invokes may err when they conclude that judges on these courts make law on the basis of political reasoning, rather than finding law on the basis of legal reasoning.30 As Dworkin notes, judges typically purport to do the latter, and their official opinions typically exhibit a commitment to the ideal of coherence or systematicity along the lines Waldron describes, though not necessarily to every element of Dworkin’s account of the value of the rule of law as a political ideal. If, for the previously stated reasons, that commitment does in fact serve to mitigate the extent of uncertainty and unpredictability that characterizes a given legal order, then we have some reason to expect that over time a unitary legal order will generally do better than a pluralist one when measured against the standards of offering guidance to subjects and constraining arbitrary rule.

Respect for human agency and individual autonomy does not exhaust the value of the rule of law. Rather, government in accordance with that ideal is also valuable in virtue of the respect it exhibits for human beings as creatures capable of making and assessing normative arguments.31 In this regard, a pluralist legal order might prove superior to a unitary one, insofar as it provides more opportunities for contestation. Krisch makes just such a claim in response to the concern that normative legal pluralism pays insufficient heed to the value of the rule of law, and it is one that Berman embraces as well.32 As we have seen, rule by publicly promulgated, clear, prospective, and general norms exhibits respect for subjects as creatures capable of acting for reasons and as the primary authors of their lives. Yet fidelity to the rule of law also requires that the administration of the law satisfy various procedural requirements, such as a right to be informed of the violations of the law with which one is charged, as well as the evidence supporting an accusation, and a right to mount a defense to those charges. The purpose of these procedures is to enable legal subjects to make the best argument they can regarding what the law requires, permits, or forbids in a dispute to which they are a party. As Waldron notes, this dimension of the rule of law ideal reflects the fact that “law is a mode of governing people that treats them with respect, as though they have a view of their own to present on the application of a given norm to their conduct or situation.”33 In sum, government in accordance with the rule of law exhibits respect for our capacity to act for reasons, to be the target of normative claims, as well as our capacity to offer reasons, to be the source of normative claims. Of course, in providing actors with an opportunity to contest the law, we may also generate more uncertainty regarding the content of our rights, duties, powers, and immunities.34 Nevertheless, respect for human beings as reason-giving creatures requires that we bear this cost.

But how does recognizing that the rule of law is valuable in part because it respects people as creatures capable of making arguments regarding what the law is, and what it implies in their particular case, lend support to normative legal pluralism? Krisch maintains that it makes clear that “what matters … is whether individual freedom is best promoted by subjection to clear rules or by participation and deliberation over the content of the law.”35 He then suggests that, for Waldron, “the balance may easily tip in favor of the latter,” since Waldron rejects strong judicial review of the type practiced in the United States in favor of the supremacy of a democratic legislature.36 The implication appears to be that we should not be put off by normative legal pluralism’s commitment to managing normative conflict politically, rather than resolving it legally. Yet Krisch proceeds too quickly here. First, one can embrace an understanding of law as an argumentative practice, and of the rule of law as including procedures that facilitate contestation and reason-giving, while still distinguishing legal reasoning (i.e., adjudication) from political participation and deliberation in the crafting of new law (i.e., legislation). This is Dworkin’s view, for example.37 Second, one’s view on who should have the final say regarding what the law is has no necessary implications for whether we ought to embrace normative legal pluralism or adopt instead an approach to government that strives for a fully integrated legal order. Thus, we might accept Waldron’s argument against strong judicial review while also maintaining that political deliberation, whether by legislators or by judges, ought to be informed by a commitment to integrity. Indeed, this appears to be Waldron’s position. He argues that “legislating with integrity is … a duty incumbent upon society as a whole: it is an aspect of the morality with which citizens deal with one another, under the auspices of their most serious society-wide relations, namely, law and law-making,” and that “even when … incoherence is the price of political support in the legislature, lawmakers should strive to enact measures which have integrity and which do not disturb the integrity of the legal system as a whole.”38 Moreover, as we saw earlier, it is precisely because of law’s commitment to coherence or integrity that its subjects can use it to make arguments regarding their own and others’ rights, duties, powers, and immunities.39 Thus, while respect for human beings as creatures capable of formulating and applying normative standards to hold themselves and others accountable may entail that law should be made democratically and identified on the basis of constructive interpretation, it may also require that both practices be informed by a commitment to systematicity, coherence, or integrity of precisely the sort that normative legal pluralism rejects.

12.3 The Argument from Trade-offs among Conflicting Values

The rule of law is not the only moral standard we use to criticize or justify a given practice of government, of course. Nor does it always trump fidelity to other moral standards, such as principles of justice. These observations undergird the second strategy both Berman and Krisch adopt to respond to their rule of law critics, namely, arguing that the advancement of other values compensates for whatever diminution in fidelity to the rule of law follows from the adoption of normative legal pluralism. Berman suggests that a pluralist legal order may prove superior to a monist one because it produces better substantive decisions and also fosters tolerance and inclusion.40 In a similar vein, Krisch defends a pluralist legal order on the grounds that it better advances respect for individual and communal autonomy than does a unified one. In part, he writes, that is because the creation of a single, integrated legal order inevitably involves the imposition of one community’s moral judgments on other communities.41 But in addition to protecting communal autonomy, a pluralist legal order also promotes it by providing multiple sites for contesting attempts to govern and mechanisms for doing so even in the absence of electoral forms of democratic participation.42 Moreover, because it makes no attempt to impose an overarching order on the exercise of political power, a pluralist legal order can better respond to the fluid nature of contemporary social life, including rapid changes in the content of communal norms, the emergence of new communities, and the decay of old ones.

Berman’s and Krisch’s arguments can be challenged on two grounds. The first concerns the veracity of their causal claims. What evidence do we have that a pluralist order will engender greater tolerance than will a monist one, at least if the latter takes fostering tolerance to be among its core aims? Though the latter, liberal legal order may only realize a weak form of legal pluralism, it may also offer communities a principled basis on which they can press their claims to greater self-determination.43 In contrast, it is not obvious how a pluralist legal order will actually contribute to fostering restraint in the exercise of political power. Indeed, Capps and Machin contend that in a pluralist legal order any restraint in the exercise of political power will only reflect a modus vivendi premised on a balance of power between parties to any jurisdictional dispute.44 Note that this conclusion holds even if competing regulatory bodies invoke their own moral (as opposed to prudential) norms to justify their assertions of jurisdiction. From the standpoint of the other party to the dispute those norms will appear as mere preferences, that is, as statements of another community’s desires, rather than as categorical norms that bind actors independently of their specific ends or goals.

The second objection holds that insofar as Berman and Krisch embrace a communitarian meta-ethic, they cannot justify the claim that individuals or communities ought to tolerate others or limit their exercise of political power as necessary to respect individual or communal autonomy. On the one hand, if there is no universal standpoint from which it is possible to make moral claims, one outside of any particular community’s actual moral practices and norms, then the argument for tolerance or respect for communal autonomy can only be conditional. For example: if a given political community happens to be a liberal one, then within broad limits it ought to tolerate other communities. The same conclusion may not hold for illiberal communities, however, and there may not be grounds for arguing that all communities should strive to be, or to become, liberal ones. This appears to be Berman’s view, as he writes, “I do not believe there is a position outside of a particular culture and socio-legal system where one can stand and even try to provide a definitive answer” to questions about individual rights.45 Consequently, “different decision-makers will reach different conclusions under different factual scenarios, and I personally will agree with some decisions and disagree with others based on my own political, moral, and ethical commitments.”46 In invoking tolerance as a moral reason to embrace normative legal pluralism, then, Berman must only intend to address those who are already committed to participating in a common enterprise of accommodating and fostering multiple worldviews. There is nothing to say to those who do not share that commitment.47

On the other hand, suppose that respect for autonomy is a universal norm, or similarly, that some other value noncontingently grounds a principle of tolerance that applies to all human beings (or moral agents) as such. If so, then we ought to develop norms and institutions that best ensure the exercise of political power honors or advances these principles, which may include a single, integrated political order in which government is always conducted in accordance with the rule of law. As Capps and Machin write:

if regulatory bodies must tolerate others which respect public autonomy then why should these general, mutual and moral public-autonomy justified principles not be employable to resolve contestation between regulatory bodies? Creating the right kind of procedures may be difficult but not conceptually impossible.48

Of course, normative legal pluralism might still be defensible at present, as a lesser evil than the type of unitary legal order likely to emerge at this point in human history. Krisch sometimes suggests as much, writing that “because many of the current structures of global government entrench, rather than remedy, the inequalities of world politics … [pluralist] contestation and change are more likely to further fairness and justice than efforts at stabilization through stronger legalization.”49 As I noted in the previous paragraph, there are some reasons to be suspicious of this argument, which ultimately depends on empirical claims that lie beyond the scope of this paper. Yet even if the lesser evil defense of normative legal pluralism succeeds, it may also be conditional on social facts that we should strive to change. The upshot, then, will be a less radical argument for normative legal pluralism than the one premised on a communitarian meta-ethic, in that it will treat a pluralist legal order as neither ideal nor inevitable.

12.4 The Argument from Legitimacy

Berman and Krisch also draw on their understanding of law’s distinctive normativity, one informed by sociolegal jurisprudence and constructivist political theory, to respond to rule of law criticisms of normative legal pluralism.

As we saw in section 12.1, Giudice’s conclusion that normative legal pluralism conflicts with the rule of law follows from a characterization of law’s legitimacy in terms of a subject’s surrender of judgment, that is, his or her deference to the law’s determination of what she has an undefeated reason to do, even where that conflicts with her own assessment. This Razian account of law’s legitimacy may be aptly characterized as an abstract, philosophical one in the following sense: it treats the question “what makes law legitimate?” as one we can and should answer by reflecting on (a) the concepts of law and authority, (b) a specific, moral understanding of human beings as autonomous agents, and (c) an intuitively attractive (to some) conception of practical reason. Like many others who pay heed to legal plurality, however, Berman maintains that we ought to apply the insights of sociolegal scholarship and turn our gaze away from abstract questions of legitimacy and toward empirical questions of efficacy.50 For normative as well as descriptive purposes, Berman contends that “the lived reality of communities and day-to-day perceptions of legitimacy and efficacy are far more important than philosophical models.”51 On one interpretation, this statement merely expresses a pragmatic position: while philosophers concerned only with truth may rightly wrestle with the question “when and why should free and equal moral agents accept the law as legitimate,” practical men and women, including judges and legislators, should concern themselves with better understanding when and why people will accept the law as legitimate.52 A more radical interpretation, however, collapses the distinction between de jure and de facto legitimacy by making it a condition for the existence of norms that they be practiced, that is, efficacious in virtue of being perceived to be legitimate.53 To anticipate a position developed in slightly more detail later, law’s legitimacy is not a function of its satisfying some objective standard, such as enhancing an agent’s conformity to right reason. Rather, it is a function of its successful use in an ongoing social practice whereby people hold one another (and themselves) accountable.

The sociolegal account of law’s legitimacy on which Berman relies differs in two important respects from the philosophical one Giudice presumes. First, whereas the Razian account treats law as a tool that agents can use to better respond to the reasons for action that apply to them, Berman emphasizes the ways in which law serves to shape the identities of those it regulates. According to the legal consciousness scholars whose views he endorses, “law operates as much by influencing modes of thought as by determining conduct in any specific case. From this perspective, law is a constitutive part of culture, shaping and determining social relations.”54 Second, the Razian conception of law’s legitimate authority suggests a hierarchical picture of law, according to which political superiors rule and political inferiors obey. In contrast, Berman emphasizes the argumentative nature of law, the way in which all those who participate in the life of the law exert some influence on its content.55 We have, then, two very different accounts of law’s normativity.

Even this brief sketch of the sociolegal analysis of law’s normativity suffices to indicate how Berman could respond to Giudice’s concern that normative legal pluralism is incompatible with the rule of law. Whereas Giudice frets that in situations of legal plurality actors will have to engage in the very sort of deliberation on the basis of first-order reasons for which law necessarily purports to be a substitute, Berman maintains that legal reasoning always involves an appeal to first-order reasons. Law does not provide actors with exclusionary reasons because it does not demand subjects’ surrender of judgment. Instead, law consists in the elaboration or extension of actors’ existing normative commitments, which reflect their identities as occupants of various social roles, to address both familiar and novel cases. Where familiarity has produced a widespread consensus among a particular community of actors regarding appropriate and inappropriate conduct in the type of situation at hand, the act of constructive interpretation that yields a finding of law may well go unnoticed. If the case is a novel one, then actors’ constructive interpretation of the law may be more deliberate, involve greater recourse to abstract principles and argument, and be more contentious. In either case, however, findings of law will flow from an understanding of the bearing that various considerations have on the case or conduct in question.56 That is, they will be judgments of what is appropriate or inappropriate, notjudgments of what some agent, an authority, maintains is appropriate or inappropriate. It is true that the communitarian account of legal validity and legitimacy on which Berman relies entails that legal plurality may sometimes pose a significant challenge to actors’ ability to regulate their interactions according to law. However, what Berman would likely characterize as faulty assumptions regarding the nature of law lead Giudice to mischaracterize that challenge.

How might a focus on the considerations that strengthen or weaken law’s de facto legitimacy, and a conception of law as an argumentative practice whereby agents continuously negotiate the terms on which they ought to live together, enable us to address the rule of law concerns with normative legal pluralism? Consider, first, the claim that normative legal pluralism undermines people’s ability to use the law to plan their lives and in so doing fails to respect them as autonomous agents. No matter how well a given legal system might do at satisfying criteria like clarity, publicity, and so on, its utility will be limited if those it addresses do not perceive it to be legitimate; that is, if they do not take it to be a reasonable expression of the values or purposes to which they are committed qua occupants of a certain social role. For example, if a ruling class treats the law as legitimate, but the rest of those purportedly governed by the law do not, then the law will offer the latter only a limited form of guidance, namely, the ability to predict what members of the ruling class will do (to the extent that the law speaks to that question in any particular case). For the law to play a more comprehensive role in actors’ exercise of self-determination, they must internalize it, which is just to say that they must treat it as specifying eligible or mandatory goals, and the proper or improper means to pursuing them. As both Berman and Krisch point out, maintaining or enhancing law’s de facto legitimacy may sometimes require modes of government that generate greater uncertainty and unpredictability.

For instance, in his defense of a pluralist approach to choice of law, Berman endorses the justification offered by the New York State Court of Appeals in Neumeier v. Keuhner57 for abandoning an existing choice-of-law rule pertaining to personal injury cases in favor of an ad hoc, case-by-case approach. This approach, the court held, produced “more just, fair, and practical result[s]” and the eventual formulation of “new rules of general applicability, promising a fair level of predictability.”58 If we take law’s legitimacy to be a function of both fit with past political decisions and substantive beliefs regarding what is “fair, just, and practical,” and we recognize that these two considerations may sometimes conflict, then we must be prepared to accept that judges and other actors will sometimes give greater weight to the latter consideration when constructing the law.59

Likewise, Krisch advocates normative pluralism in part because of its fit with an incremental approach to the pursuit of normative change, one he defends as desirable because the resulting legal evolutions are more likely to be viewed as legitimate by the law’s subjects than if those same changes, or more ambitious ones, are pursued via the imposition of a unitary legal order.60 This conclusion follows from two claims. The first concerns law’s normativity, which Krisch characterizes in terms of socialization, that is, the development and evolution of legal consciousness. As he notes, “socialization is most successful when new norms resonate with existing ones or do not run up against entrenched normative convictions … [which] suggests that processes that can avoid head-on confrontations on entrenched issues hold greater promise for limiting large-scale resistance and thus for inducing change over time.”61 The second concerns the extent to which individuals’ identities as members of particular communities—national, regional, and global, in his example—are likely to inhibit or undermine attempts to resolve conflicts by creating a single, integrated legal order. Krisch observes:


for those with strong loyalties to national communities, regional or global decision-making may be anathema; for those who believe global problems need to be tackled globally, and European problems in a European framework, it will appear as a moral imperative. In order to build a stable political order, such identifications cannot be ignored; they need to find reflection in the institutions themselves.62

The upshot is that for all the uncertainty and unpredictability a pluralist legal order may engender, if the law of the various legal systems that comprise it enjoys greater legitimacy than would the law produced by a top-down attempt to replace it with a unitary legal order, individuals will be better able to use the law to plan their lives in that plural order than they would be were the existing overlapping jurisdictional claims ostensibly eliminated via the imposition of a single, fully integrated legal order.

A conception of law as an argumentative practice may also assuage much of the worry that normative legal pluralism accords officials, and particularly judges, too much discretion. The essence of law, Berman maintains, “is that it makes aspirational judgments about the future, the power of which depends on whether the judgments accurately reflect evolving norms of the communities that must choose to obey them.”63 Whether a finding of law succeeds is entirely a matter of its acceptance by members of the community within which it is advanced, and their acceptance depends in turn on whether they view that characterization of the law as the correct extension of their historical practice of holding one another to account. Thus, every manifestation of an understanding of a community’s law is aspirational in the sense that an actor’s implicit or, sometimes, explicit assertion—“this act is appropriate or justifiable”—awaits a response from other members of the community, namely, conduct that either endorses that claim or challenges it. That response will not always be unanimous, of course, since the members of any community may sometimes disagree about the proper extension of their past practice, including which past acts count as constituents of the practice, and which ones count as deviations from it. In that case, it may be difficult or even impossible to know what the law is, or there may be no answer to that question. The key point here does not concern the fact that some uncertainty and unpredictability is an unavoidable feature of legal governance. Rather, it is that no actor has the power to unilaterally determine what the law is, and so how political power ought to be exercised. That power lies only with some community of agents whose shared understanding of what the law is, manifest in their use of it to hold themselves and one another accountable, settles that question.64

The foregoing remarks shed an illuminating light on Berman’s contention that when adjudicating conflicts arising out of legal plurality, judges should sometimes seek to develop new, hybrid norms. This counsel may appear to encourage judges to exercise discretion at odds with fidelity to the rule of law, as both Giudice and Galán and Patterson note. Yet because any proposed hybrid norm can only be “an aspirational judgment about the future,” one that succeeds only if others embrace it, the judge’s power to govern remains quite circumscribed. Some critics may remain unsatisfied, on the grounds that this only shows that judges and other officials may be socially constrained in how they may govern (i.e., in what they can do), while the rule of law requires that judges be legally constrained, (i.e., limited in what they have the authority, or a right, to do). This criticism misconstrues the nature of the constraint the practice of legal argument places on officials, however. The claim is not that they should engage in a strategic calculation of the likelihood that their ruling will be effective, for example, upheld by other courts and enforced by those empowered to do so. Rather, the claim is that judges, and ultimately all participants in the life of a given legal practice, are constrained by the fact that law aspires to legitimacy; that is, to the voluntary embrace of the law by its subjects in virtue of the fact that they take it to express the values or basic principles to which they are committed. In other words, judges and others are constrained by their fidelity to the ideal of government in accordance with the rule of law.65

For the reasons outlined in sections 12.2 and 12.3 of this chapter, I conclude that neither the argument from equivalence nor the argument from trade-offs between conflicting values provides a compelling response to rule of law worries with normative legal pluralism. The argument from legitimacy appears more promising, however. Moreover, any final conclusion regarding the attractiveness of normative legal pluralism will need to take into account the ways in which it endorses fidelity to the rule of law. Though a full recounting lies beyond the scope of this chapter, one point bears emphasis, namely that we ought not to conflate normative legal pluralism with a wholesale rejection of the rule of law as a political ideal. Only those who argue that the exercise of political power should not, or cannot, be constrained by law defend that conclusion, and neither Krisch nor Berman make such a claim.

To the contrary, Krisch argues specifically for preserving the independence and equality of communities that satisfy the rule of law (to an adequate degree). Moreover, he maintains that in a pluralist order, the rule of law “continues to provide guidance for institutional design and decision-making in all parts of the [pluralist] political and legal system, and especially in the construction of the interface norms at the heart of the pluralist postnational order.”66 The general idea appears to be that legal officials, and judges in particular, should seek to advance the rule of law by striving for consistency between overlapping, autonomous, normative communities rather than by constructing a single, coherent set of norms or institutions. The goal is not to eliminate conflict by developing a comprehensive, integrated system, but instead to implement a piecemeal strategy for managing legal plurality without extinguishing it. Judges can best do so by “managing conflict through incremental adjustments that forbear from grand theoretical arguments in favor of pragmatic solving of immediate issues confronted by the office holder.”67 To that end, Krisch encourages courts to adopt a form of minimalist reasoning that aims at what Cass Sunstein calls incompletely theorized agreement.68

This position mirrors in certain respects the one Berman defends; for example, in holding that judges should forbear from “jurispathic” conduct and adopt instead a context-sensitive approach to managing legal (or normative) plurality. Unlike Krisch, who recommends pursuing stability for the right reasons by refraining from arguments premised on the first principles of any particular community, Berman entertains the possibility of hybrid norms that might enjoy legitimacy in virtue of their incorporating, albeit imperfectly, the claims of multiple communities. Still, in fashioning new hybrid norms to address conflicts generated by legal plurality, Berman’s “jurisgenerative” judge will adhere to both the procedural and formal aspects of the rule of law, namely, by giving due consideration to the normative claims of different communities (advanced by parties to the dispute qua members of those communities), and by crafting hybrid rules that are general, intelligible, practicable, and so on. None of this is to deny that conflicts arising from legal plurality will need to be resolved politically. Whatever the resolution, however, the result will be government in accordance with the rule of law, not the rule of terror or managerial rule, the two modes of government with which the rule of law properly contrasts.69
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chapter 13

Legal Pluralism and the Problem of Evil


Detlef von Daniels




13.1 Introduction

The fundamental working assumption of legal pluralism is that we inhabit a world of multiple normative communities, only some of which enforce their norms through officially sanctioned coercive force and formal legal process.1 In a global perspective, legal pluralism can be studied everywhere, from the past to the present, in local and global circumstances.2 Since legal pluralism abstracts from official state law from the outset it is not simply a juridical discipline like any other but has roots in other disciplines, in particular ethnology, history, and sociology, and branches out into philosophy and legal theory. It is moreover, unlike traditional disciplines, not a self-standing area of studies such as physics, metaphysics, or mathematics, but a critical, self-reflective discipline insofar as it reacts to already established discourses in specific fields. The default position legal pluralism reacts to is foremost not only some form of state-centered positivism, but increasingly also some forms of narrowly constructed international law or human rights triumphalism.3 The two fundamental questions of legal pluralism are therefore to come up with an appropriate theory of law or normative practices and a more equitable ethical theory.4 The problem of evil—its definition, relation to the good, and apparent triumph over it in mundane perspective—is not part of the canonical questions raised in this debate. It might even appear to be too fundamental (“metaphysical”) or too remote to be dealt with in this context. Crimes against humanity, as an instance of extreme evil, will arguably be condemned by all sides in the debate, whereas the human condition, that people are free to choose or agree upon different courses of action, both good and evil, is usually taken for granted from a legal perspective. I will, however, show that the problem of evil is a way to reflect upon three underlying problems that pertain to legal pluralism in particular as a critical, self-reflective theory.

First, legal pluralism is prone to be absorbed by its “saved subjects” (in literary terms: the revolution is devoured by its own children5). Second, there is no safe theoretical space outside or above political contestation. Third, the legal pluralist herself potentially exerts influence on the observed through her observations. All three problems are far-reaching theoretical issues in themselves, and their relation to the debates about pluralism might not be obvious at first sight. Instead of developing these questions further abstractly, I will demonstrate how these three issues accompany the development of the debate on legal pluralism and how the problem of evil emerges as its underlying enigma. I will start with a discussion of the origins of legal pluralism in the work of Eugen Ehrlich and argue that even though he championed the social forces of living law he lacks the conceptual means to address their unsettling side effects emerging at his time. I will then show that Ehrlich’s counterpart Hans Kelsen found himself in a theoretically equally unfortunate situation. I will end with a meditation on a scene in Jonathan Littell’s novel The Kindly Ones that explains how the very practice of scholarship might inevitably be consumed by the night of the twentieth century. Together these three genealogical explorations will not “solve” the problem of evil or add a new quandary. Instead, the reflections show how legal pluralism can become aware of its own limitations.

13.2 The Problem of Evil: A Literary Account

A succinct way to open the dimension of the question of evil would be to ask whose side of a given discussion Mephisto would join. In a scholarly context, people might cringe even at considering this question, since Mephisto apparently does not exist in reality, but only as a bogeyman in the political-theological discourse of American religion.6 To this trite charge that he is “Dicis et non es,” that is, words with no reality, Mephisto in Thomas Mann’s novel Doktor Faustus replies, “[t]ut tut tut, ever the skeptic, ever the same lack of self-regard” and proceeds to explain to the protagonist of the novel, the composer Adrian Leverkühn from the German town Kaisersaschern, his special relation to him:

Had you but courage to say to yourself, “Where I am, there is Kaisersaschern,” why then, of a sudden the matter would be in accord. … You value yourself too low, my friend—and value me too low as well in limiting me so, wishing to make naught but a German provincial of me. German I am, German to the core, if you will, but then surely in an older, better sense, to wit: cosmopolitan at heart.7

This conversation, culminating in the eerie twist that Mephisto is “cosmopolitan at heart,” contains, in a nutshell, the thesis of this chapter: considering the problem of evil helps to reveal the dark, unenlightened sides of one’s own theory or self.8

To bring the problem of evil into established debates in legal pluralism one might consider the following quandary: What if Mephisto had said after one has come up with a “new” pluralistic (or alternatively state-centered, positivist) legal theory, or engaged in a respective practice, “Good job! This is exactly what I would have recommended!” How could this be possible? Since he apparently has no say in the whole debate? Yet, as a German proverb says, “the devil is old” and knows how to sneak into minds and hidden sanctuaries. It is therefore spurious to hope for a new trick he hasn’t already come across. However, a genealogical introspection into the legacy of legal pluralism might help to prepare ourselves when we meet uncanny sights again.9

13.3 The Origin of the Debate on Legal Pluralism

Even though the problem of legal pluralism is arguably as old as the law itself,10 the debate on its significance started with Eugen Ehrlich’s studies on “living law” in Bukovina11 and reached a first culmination, on a theoretical level, with the dispute between Eugen Ehrlich and Hans Kelsen.12 Ehrlich was one of the first academic lawyers who realized that the official law of modern bureaucratic states often had little to do with the actual life of peoples who continue to live according to their own laws and customs, for which Ehrlich coined the term “living law.” His example was not the law under colonial rule but social life in Bukovina, a remote region of the Austro-Hungarian Empire (nowadays between Ukraine, Poland, and Romania) where different ethnicities, religions, and national minorities lived together in a semi-autonomous way under the law of the Austro-Hungarian Empire.13 As a law professor at the German-speaking university in Czernowitz, the administrative capital of the Bukovina, Ehrlich studied the living law of the various mostly rural communities in order to provide a framework for fostering their economic and cultural development in more equitable ways. His research culminated in his wide-ranging Fundamental Principles of the Sociology of Law, in which he provided an initial theoretical framework for legal pluralist studies.

According to Ehrlich, “living law” is to be understood as the practice of specific communities or social groups, and exists not because of enforcement by the state, but as widely accepted within a given group. He claims that throughout history and different circumstances there are a small number of “facts of the law” (usage, domination, possession, declaration of will) that give rise to various social orders.14 Even though state law has some influence on social order, Ehrlich claims that “at the present as well as at any other time, the center of gravity of legal development lies not in legislation, nor in juristic science, nor in judicial decision, but in society itself.”15 Because he aimed at an understanding of a very wide range of phenomena—not just local communities but also professional communities such as mercantile societies—he used a very wide, pragmatic concept of law. Given this brief outline, Ehrlich could thus easily be included among contemporary contributions in legal pluralism that study local communities in postcolonial contexts or normative practices within professional communities and try to defend the independent legal standing of such norms vis-à-vis overreaching ambitions of official law. However, the full range and tragedy of Ehrlich’s position comes only into sight when considering the cultural context and ensuing theoretical debate with the counter position.

Ehrlich implicitly assumed in his writing that the default position of lawyers at his time was a kind of black-letter, state-centered positivism.16 The theoretical debate about legal pluralism, however, was initiated by Hans Kelsen, whose legal positivism was a more refined theoretical position. At the time Ehrlich worked in the Bukovina, Kelsen was professor of law at the University of Vienna, the cultural and administrative capital of Austria-Hungary. His devastating review of Ehrlich’s book set the tone for later disputes between legal pluralists and legal positivists.17 Kelsen criticized Ehrlich for failing to come up with a proper definition of law in contrast to moral rules or social customs, for confusing the descriptive and prescriptive sense of rules, and—instead of clarifying the concept of law—obfuscating issues through a methodological mishmash. A short equally dismissive reply followed from Ehrlich, in which Ehrlich accused Kelsen of misinterpretation, blinded by idiosyncratic presuppositions. Two more counter replies only buttressed the mutual lack of understanding.

At its surface, the debate appears to be about the proper definition of law, the correct way to demarcate the domain of jurisprudence, distinct from related disciplines such as sociology or political philosophy, and the proper task and method of jurisprudence.18 Since in addition to his pure theory of law—in contemporary terms an essay in analytical jurisprudence—Kelsen wrote ethnological, sociological, political, and philosophical studies later in his life himself, one might think that the debate on the proper domain of jurisprudence is somewhat spurious.19 Yet the heated and occasionally even personal exchange between the two scholars might also indicate that there was more at stake, namely, the fear of some ominous developments that could already be sensed in the years leading up to World War I, but not yet determined. Curiously, both scholars shared this feeling and a common concern for something at risk, namely, a concern for the precarious political and social compromise established in Austria-Hungary.20

13.4 The Austro-Hungarian Modus Vivendi as Background for Ehrlich’s Legal Pluralism

It has already been indicated that Ehrlich’s interest in living law was prompted by the multitude of religious and ethnic groups peacefully living in the Bukovina and his desire to provide more equitable means of economic and cultural developments. One might consider his ethnological interest in the law and the lives of the mostly rural, disadvantaged groups in the Bukovina from the point of view of an academic lawyer as the hallmark of the ethos of a legal pluralist. This ethos is also apparent in that Ehrlich did not indiscriminately record all customs, but aimed at singling out only those that were condensed into legal maxims or wisdom (Rechtssätze)21 and did not outright conflict with state law.22 For this reason, Ehrlich considered the living law of groups as the “moral forces of society.”23 However, his moral convictions remained mostly implicit, because, as a sociologist, he was well aware of the diverse and often conflicting ideas of justice. Thus, he did not promote a “communitarian” concept of justice in distinction to a “liberal” one,24 but stated that these two stand in an eternal tension:

Among all of the ideas of justice that have been described until now there is not one that has failed to encounter an antagonist in the course of historical development who, in the deepest chest-tones of genuine conviction, would proclaim the opposite as that which alone is just. This affords a deep insight into the nature of justice.25

Nevertheless, there is one idea of justice that is a current undertone in his writings, namely, justice as equity. He consistently condemned indiscriminate or abstract legal regulations that were not attentive to the needs and customs of the governed group. At the same time, he defended equitable solutions practiced in social groups, even if they were not in accordance with the official law.26

Because Ehrlich did not write anything on public law or political philosophy, his esteem for the certainly imperfect social and political compromise established in the Austro-Hungarian Empire becomes apparent mostly in retrospect. Right at the beginning of World War I, he joined a peace movement of intellectuals and politicians who sought to sound out the conditions for a lasting peace in Europe. Ehrlich explained in a memorandum aimed at the anti-German and anti-Austrian English audience why a forceful dissolution of the multicultural and multiethnic Austro-Hungarian Empire would not simply “liberate unjustly incarcerated nations” but would most likely result in yet another, though different, wave of ethnic tensions and social conflicts.27 But this does not mean that he defended the aristocratic regime of the Empire. On the contrary, he held the Hapsburg rulers accountable for failing to build up a common, multicultural Austrian identity, neglecting the social and cultural needs of many of their subjects, and thus contributing—due to sheer stupidity and blind allegiance to a belligerent Germany—to “the fall of a great empire.”28

13.5 Kelsen’s Legal Positivism as a Second Answer to the Historical Condition

The previously mentioned account of Ehrlich as founder of a legal pluralism with an implicit ethos is well known and could easily be elaborated through more historical studies.29 It might, however, be unfamiliar to hear that Hans Kelsen, who is often seen as the epitome of a kind of highly abstract legal positivist thinking, which shows no concerns for any real life or social considerations whatsoever, was initially driven by very similar concerns. To this end, it is necessary to read Kelsen in a contextual way as providing answers to specific questions of his time.30

Kelsen’s form of legal positivism is built on three building blocks: the thesis of the separation between the domains of the “ought” and the “is,” the thesis of a hierarchy of norms, and the thesis that the highest norm, the so-called Grundnorm, or basic norm, conceived as a (transcendental) presupposition.31 The contemporary discussion of these three theses (though under different labels) is what defines the Anglo-American tradition of legal positivism or analytical jurisprudence. For this reason, it might be unclear how the origin of this discourse in Kelsen could arise out of a concern shared by sociologists and early legal pluralists such as Ehrlich. To see this connection, one has to take into account that Kelsen’s main objective was not to develop a theory about “law” understood as a natural kind,32 but a theory about “legal science, “that is, a theory aiming at purifying the German tradition of scholarly and interpretive writings about the law (Rechtswissenschaft).33 According to Kelsen, legal science needs to realize that there is no necessary connection between law and morality, and that its proper domain is to analyze the legal “ought” that can be worked out by presuming the basic norm.

This perhaps arcane-sounding program can be explained by considering the theoretical alternatives and social tensions to which it responded. In late nineteenth-century German legal science, the idealistic quest to provide a firm basis for law in morality or reason was discredited, as there were simply too many natural law theories around, each mirroring the convictions of its author. Likewise, the promise of the historical school of Friedrich Karl von Savigny of finding the true spirit of Germanic law through historical studies tended to dissolve into either mere historical studies or dimly disguised justifications for nationalistic ideologies. In Austria-Hungary, these kinds of academic discussions were especially heated because everybody was aware that the implicit constitutional compromise between different nations, ethnicities, social classes, and traditions was untenable in the long term, even if nobody could think of a feasible and peaceful solution. Against this background,34 Kelsen first developed his theoretical account in a discussion of the supremacy of Austrian over Hungarian law.35 His reasoning was that legal science could only overcome the irresolvable ideological conflicts between Hungarian nationalist and Austrian defenders of the Empire by avoiding all ideological or value-based arguments and concentrating solely on its own proper domain, the analysis of the legal “ought.” Only then could the law be perceived of as a consistent and value-free means of social regulation and resolving conflicts.36

This idea might appear from a contemporary liberal perspective that takes certain value judgments—especially individual liberty and a republican form of government—for granted as an exercise in a “utopia of legality.”37 However, seen within its historical context it had a very practical social backing. In political debates, the Austro-Hungarian Empire was under attack from all sides of society: for clerics it was too liberal, for liberals it was too social, for socialists too capitalistic, for republicans too feudal, for the avant-garde too old-fashioned, and all nations tried to get the most out of it by denouncing the Empire as unjust. There was only one group throughout all the various milieus and ethnicities that overwhelmingly supported the common bureaucracy,38 the large Jewish population. Arguably they sensed that whatever might come afterward would turn out to be worse for them.39 For this very practical reason, namely, to preserve a fragile but at least peaceful and rule-of-law-based modus vivendi,40 the interests of Kelsen and Ehrlich aligned, even though they approached the common objective from two different angles. Ehrlich wanted to preserve the local traditions of the various ethnicities and social groups by acknowledging them through his research and by providing the means for cautious economic and cultural developments.41 For Kelsen, Ehrlich’s attempt was just another way to contaminate legal science with ultimately unjustifiable subjective value judgments and a mishmash of methods that obstruct the law’s role of being a neutral arbiter. Ehrlich, on the other hand, could have replied that Kelsen’s utopia of legality is not just pure cognition but a social reality itself, which due to its social insensitivities might de facto serve a state-driven, “imperialistic” agenda. So, each could see in the other the extreme manifestation of what they abhorred the most, even though they implicitly valued the same political system, a sozialer Rechtsstaat (i.e., a social welfare state founded on the rule of law) that leaves room for diverse identities and competing belief systems. They even shared the esteem for the professional ethos of academic lawyers of enlightening through scientific,42 value-free scholarship the state bureaucracy.

13.6 The Gorgonian Head of Power Stares at Us

Up to this point in the analysis, the problem of evil might have been implicitly present in the form of knowledge about the subsequent history of the twentieth century. But it did not come up as a topic or question within the theories. It would be precipitous therefore to conclude that Ehrlich or Kelsen would have denounced each other’s theories—let alone the other in person—as “evil.” However, the roaring thunders of World War I already formed the background for this academic debate and heralded the tragedies and terrors of the twentieth century. Ehrlich died in 1922 but had to witness the dissolution of the multiethnic Hapsburg Empire and the rise of xenophobia and resentful nationalism in his native Bukovina. The newly formed Kingdom of Romania incorporated the Bukovina under a nationalistic agenda that was bound up with xenophobic (anti-German, anti-Ukrainian, and, last but not least, anti-Semitic) sentiments.43 The German-speaking university of Czernowitz was transformed into a university with the explicit mission of fostering nationalistic narratives and consciousness among young Romanians. The “old-fashioned” multicultural-minded faculty was ousted, and attempts by Ehrlich to return to his home university, which he had served for many years, failed due to anti-Semitic and nationalistic protests from students and faculty members directed against him.44

The exact details of these events that played out at the international level (the establishment of the principle of self-determination of “civilized” people in the Treaty of Versailles), at the national level (the formation of nation-states in Eastern Europe), and at the local level in Czernowitz need not be expounded here in detail. Curiously, the clearest instances of what one might call “evil” are not to be seen at the international or national level but at the local one. The peace negotiations after World War I—at least the initiative by President Woodrow Wilson—included noble objectives.45 The prospect of a restoration of a multiethnic Danube state under Austrian tutelage was after the inner-ethnic fighting the Hapsburg generals imposed upon their troops likewise no longer tenable so that the dissolution of the Empire was inevitable. But the way in which the Romanianization proceeded in Czernowitz—harassing and evicting non-Romanian, especially German, Ukrainian, and Jewish citizens—in order to allot expropriations in the form of farms, houses, government positions, university posts, and the tacit forbearance of anti-Semitic riots foreshadowed even more savage forms of ethnic cleansing to come. It was so to say the Gorgonian head of power that surfaced once the veil of “living law” was lifted.46

One might reason that all this is irrelevant for legal pluralism, as it all happens outside the scope of Ehrlich’s theory. But it depicts an important gap in his work, which is at the same time an archetypical instance of the first fundamental problem of legal pluralism named in the beginning: the revolution is devoured by its children. Ehrlich fails to account for the inner dynamics of groups of “living law” and their repercussions on other groups in a broader societal context because he has no conceptual means of explaining how “living law” can outgrow its guardian, turn into official state law and become itself oppressive. Even though he starts from the idea of a living, that is, dynamic, law, he presumed that various groups and associations in society are basically static and always remain subject to an all-encompassing state bureaucracy that forms a system of its own. In this respect, Ehrlich’s thinking remains bound to a nineteenth-century pre-democratic conception of an opposition between state and society, in which the (monarchical) state has a social basis (the aristocracy) and legitimacy of its own, but does not arise through a self-constituting process out of civil society (bürgerliche Gesellschaft). Therefore, Ehrlich also fails to see—and has no means of conceptualizing—that through some (nationalistic) ideology one group within a broader society can presume to represent the “true” society, while depicting minorities as internal enemies. It is the vexing problem that a democratic process—in Ehrlich’s terms, a living law-based process47—can have antidemocratic or authoritarian consequences. Moreover, a greater awareness of judges and the state bureaucracy for the “living law” can reinforce xenophobic or nationalistic ideologies of these living law groups once they gain the upper hand and dominate administrative positions.

As a legal pluralist, Ehrlich was especially disappointed that his hopes for a peaceful future for Jews in Eastern Europe were irrevocably damaged. In one of his political essays he analyzed how economic, social, and ethnic problems and tensions, in which Jews found themselves, were intertwined, and that the formation of nation-states would not solve any of them. Forlornly he notes that he belonged to the generation that had hoped for an assimilation of Jews among the German-speaking population, especially in Austria-Hungary. Together they could have sustained German culture within Eastern Europe’s cultures and helped to develop these countries economically.48 (Especially in a chapter on evil it is important to note that besides the slogan of the “Jewish problem”49 voiced by anti-Semites all over Europe there was also—if only a dim—prospect of a “multicultural resolution.”)

Ehrlich personally experienced the double-edged evil of anti-Semitism. Since he was known in Czernowitz as an assimilated German-speaking Catholic Jew, he was rejected by the new Romanian government. His offer to learn Romanian and teach in Romanian was seen as a sign of “typical Jewish fickleness and national unreliability.” Thus his trust in the integrity of legal institutions, the ethos of the academic community, and his hope for a growing enlightenment through value-free scholarship was shattered.50 In his writings he referred to anti-Semitism only once, calling it an “imprudent student prank,”51 maybe hinting at the joke as a last resort to affirm a human existence in turbulent times.

13.7 The Rule of Law as Minimal Background Condition for Legal Pluralism?

Contemporary scholars of legal pluralism in postcolonial circumstances will easily recognize similarities between the recounted events and developments taking place elsewhere. The struggle for power, the ambition of dominating others, and the formation of political movements through xenophobia may even appear to be an anthropological constant. But the historical account on its own does not suffice to give an account of evil, let alone a theory. Not even desires such as the struggle for power or the lust to dominate others are in themselves evil since they can be tamed and made to work for some better end, just as greed can be channeled to stimulate a market economy, and thirst for power transformed into a law-abiding authority.52 Similarly, nationalism, that is, the invention of an “imagined community” with a common history,53 is not “evil” per se but can be a precondition of liberation from a colonial regime and for the formation of a stable political community. As long as minority rights are respected, and the newly formed nation abides by the rule of law and the law of nations, even nationalism can become unproblematic.54 Given such a framework legal pluralist studies could be seen as spadework for (later) peace and institution building in a way that is less state-centric and more amenable to local understandings of justice and legal practices.

Explaining the details of such a framework in terms of basic principles of liberalism might appear to be far off and even lead astray the usual topics and problems with which legal pluralism is concerned. However, because at least some basic values such as respect for the rule of law, toleration for minorities, and maybe some consultation processes are incorporated into most accounts of legal pluralism,55 it is necessary to realize that even such minimal value commitments have an inherent dialectics as well. To this end, it is helpful to follow the development of Kelsen’s thoughts a bit longer.

I have argued above that Kelsen’s form of positivism is better understood as a post-foundational answer to multiethnic conditions under circumstances of radical value pluralism. But there is also another Kelsen, namely, the democratic theorist of the interwar republics.56 After the demise of the empires both Germany and Austria were transformed from constitutional monarchies into republics; however, both republics were constantly under pressure. They faced resistance from the conservative or monarchically disposed elites in law and bureaucracy and were fundamentally opposed by communist and proto-fascist movements. Kelsen was one of the few prominent law professors who defended the liberal democratic form of government against a socialist people’s republic, a monarchy, or a proto-fascist corporative state (Ständestaat), which were the alternatives discussed at the time.

His defense took on a specific form. He did not, like later twentieth-century social contract theorists, start from a number of liberal premises, as these were not widely shared and accepted by everyone. Instead, he gave a formal and procedural defense of democracy.57 Starting from the historically informed premise of radical value-pluralism, Kelsen shows that no party or ideology can expect to win over the other through rational discourse. Therefore, he argues that a continuing contestation between government and opposition with recognized rights for minorities would be the most rational way to stabilize these conflicts in a peaceful manner. For legal science and the judicial bureaucracy, he again proposed to pursue a scientific, that is, value-free and apolitical, mode of analysis, because the incorporation of any substantive values into such disputes or administrative decisions could only endanger the coherence and stability of the legal apparatus and the modus operandi of a given regime.58 This short description might suffice to characterize the distinctiveness of Kelsen’s approach vis-à-vis later post-Rawlsian liberal political theories. At the same time, it is helpful to keep this minimal or formal justification in mind as a counterfoil to assess the perversion of law and morality during the Nazi regime. So strangely enough Kelsen could in some aspects be seen as a founding father of all legal pluralists that hold on to some minimal rule of law standards.

13.8 The Dialectics of Minimalism

From the point of view of political theory, one might think that with the formulation of the idea of a rule-of-law-based and minorities-respecting democracy (or decent consultation hierarchy) all suppressive side effects of nationalistic exuberance and in any case outrageously wicked actions are theoretically exorcized.59 However, the history of the Weimar Republic shows that among the many factors that brought about its decline were also some repercussions of political theory in the public sphere. Thus, political theory or more generally political thinking cannot presume to be an innocent bystander or an impartial arbiter but has a dark side as well. As long as some thin or minimal normative account is presumed in legal pluralism, the dialectics of political theory pertains to it as well. So, the genealogical reading of the development of political theory entails a lesson for legal pluralism insofar it reveals that there is no place above political contestation. The further entanglement of Kelsen’s theory is again an archetypical instance that proves this point.

The most influential and fierce opponent of Kelsen’s compromise-based account of democracy was in Weimar times Carl Schmitt. Even though Schmitt is nowadays infamous for being a “Nazi theorist,” one has to keep in mind that in the 1920s, at the time he was writing his most famous books and articles, he was arguing as a constitutional lawyer, thus presenting his agenda as an “integrative”60 or value-laden interpretation of the Weimar Constitution. Schmitt’s fundamental thesis is that “the genuine political distinction is the one between friend and foe.”61 This thesis does not directly revoke liberal claims, for example, by saying that “all men are created unequal,” but instead challenges the premises of the liberal tradition. It declares that the first political question, that is, the formation of a political community or a volonté générale, cannot be traced back to non-political, for example, moral, aesthetic, economic, or other criteria, but is an independent and original distinction. By introducing this distinction not abstractly but concretely as a friend-foe opposition Schmitt suggests at the same time that the formation of the political always takes place in the midst of a specific historical situation. In other words, every actual political “we” (representing a volonté générale) is already built on the bedrock of past wars, historical injustices, and deteriorated ideologies. Thus, the world Schmitt evokes is devoid of any ideal counterimage like Rawls’s original position but is always the real, historical world, traversed by irreducible conflicts in which there are only some islands of rationality or order.

Through this theoretical intervention, the theory of constitutional democracy, which appeared in Kelsen’s rendering as the solution to the ideological turmoil, becomes part of the problem. Once the basic objective of facilitating peace and reconciliation between various groups and ethnicities is no longer presumed as the most fundamental value as in Kelsen (and as implicitly by many legal pluralists) but instead, as in Schmitt, is consciously revoked, and struggle (in German, Kampf) is promoted as the inevitable reality, political theory itself turns into a tool to enable and fuel ethnic or ideological conflicts. When peace and reconciliation are said to represent simply one side of the conflict, there is no way to find peace and reconciliation on a higher level, there is only struggle all the way up (or down).

The relation of this “dialectics of political theory” to debates on legal pluralism is indirect but reveals nevertheless a recurring feature. Whatever proto-liberal or minimalist framework one might think of to tame, regulate, pacify, or fight underlying social tensions and conflicts found in groups regulated by unofficial law, can itself become a party to the conflict and thus intensify the ideological struggles. Therefore, the idea of staying clear and above ideological conflicts by formulating only minimal moral standards is inherently problematic because the distinction between “moral” and “immoral” judged from a neutral vantage point breaks down into a friend-foe opposition once this vantage point is drawn into the conflict.

This is not to say that the liberal tradition of political theory is completely helpless vis-à-vis Schmitt’s challenge. One of the best responses given at the time was Kelsen’s critique of Schmitt. Toward the end of the Weimar Republic, Schmitt employed his theoretical distinction to a practical, political end by arguing that only the president (who happened to be the conservative Hindenburg) represents the “people as a whole” but not the “pluralistic dispersed parliament.”62 Kelsen answered this shrewd attack on democratic institutions, not by criticizing Schmitt’s implicit values or convictions directly, but instead by showing through a sharply pointed, meticulous, and devastating critique how Schmitt failed on his own terms as a constitutional lawyer.63 However, one might also reason that Schmitt has indirectly won the argument, since through his ferocious form of critique Kelsen had shown that even though he valued peace and conciliation he pursued his goal through contestation, thus the very kind of friend-foe distinction where one side has to lose and no reconciliation is possible. This observation is not a structuralist analysis but reflects some of Kelsen’s commitments as well. As previously shown, Kelsen agreed with Schmitt that ultimately there is no rational way to decide between completely different value commitments and that the law is not suited to decide such questions through any form of value-based (in Dworkin’s terms, integrative) interpretation. Instead, Kelsen hoped that the courts could function as neutral arbiters and that a pure theory of law could stay out of value conflicts so that at least the “science of law” could be saved from endless and idle value conflicts. However, the story of Kelsen’s life, together with the perversion of law in Nazi Germany, furnished this hope with a blistering warning, which adds another aspect to the cautionary tale.

13.9 The Demise of Legal Profession and Scholarship

With the advent to power of the Nazi party, Kelsen was among the first professors to be ousted from his university position at Cologne, since he was reckoned to be a “typical communist Jew.”64 As in Ehrlich’s case, it did not help that Kelsen had written a critique of communism and was a baptized Christian (he considered himself to be agnostic). Again, the dismissal and the encompassing biographical events have a theoretical significance because they reveal that certain pragmatic presuppositions Kelsen took for granted could be revoked. Even though Kelsen acknowledged value pluralism, he still presumed that its underlying fundamental beliefs, for example, individualism or collectivism, could at least somehow be understood and reconstructed as respectable philosophical traditions. However, it is impossible to argue with someone who denies his or her opponent an equal standing due to racial prejudices. If whatever a Jew says does not count or will be held against him or her, the basic precondition for any civilized dealing with conflicts is revoked. Moreover, with the passing of an openly racist law,65 an element of irrationality is introduced into the law, so that it loses its claim to be at least in principle or potentially a rational order of human affairs. Last but not least, academia itself, the battlefield of ideas, turned out to be especially prone to political corruption arguably due to its dependence on career networks.66

These three elements taken together, namely, a political theory that lends credibility to an antidemocratic (more specifically, non-rule-of-law-abiding) regime, the introduction of the germs of irrationality into the law, and the lack of integrity on the part of academia and the legal administration suffice to give at least a partial account of the degeneration of a reasonably well-functioning republic into one of the most atrocious regimes in history. One example might show that reversal of the meaning of legal institutions did not require a complete overhaul of all laws, institutions, or replacement of all officials, but that some slight changes sufficed.

A typical state law examination in Nazi Germany might involve a “Jewish” tenant whose lease is terminated and who then sues his “Aryan” landlord.67 (There were strong tenant protection laws in place even during this time.) If the candidate solved this case by merely politicizing in the best Nazi jargon, he would fail. However, a candidate who would solve the case lege artis in favor of the Jewish tenant would also fail. The magical way of passing the exam was to show first that one had mastered the “fit” dimension and then, at the last possible moment, evoke the “justification” (or maybe we should say “squeeze”) dimension and interpret the law according to the “appropriate” values.68 Theories about those two dimensions were also developed by academics at this time and after the war, mysteriously, reformulated by merely changing the underlying values.69

The example highlights the general point that neither the existence of a legal system, value-based theories of interpretation, engagement with “Western” political theory, nor a judiciary trained during republican times (as was the case with many Weimar lawyers) sufficed to shield the law from turning into a pernicious institution. Even the ultimate resort of rationality invoked by Kelsen, namely, the natural sciences, propelled only by the inherent logic of discovery, turned out to be just as corruptible as law and politics. Without any hesitation representatives across all scientific fields were eager to show how they could integrate the Nazi ideology into their studies, thus introducing the irrational Jewish/Aryan dichotomy into biology, physics, engineering, and so on.70

The dialectics of political theory is not merely a historical case study of a remote (and fortunately extinct) tribe, but entails a cautionary warning for contemporary debates about legal pluralism. Any attempt to obtain a neutral position beyond political quarrels in the field, for example, by presuming only a minimal normative standard, or a neutral position beyond theoretical debates, for example, between various versions of pluralism by presuming a pragmatic concept of law, is at risk of being drawn back into the dispute by depicting the underlying assumptions as one part of the debate. Especially when the implicit assumption of law as a means of peaceful conflict resolution and scholarship as a rational and verifiable endeavor is drawn into doubt the dialectics of political theory inevitably pertains to debates on legal pluralism as well. One might think that the complete demise of Western scholarship is merely a hypothetical dystopia. However, legal pluralist scholars will easily recognize such patterns in post-conflict societies or areas of limited statehood. Moreover, the assumption that the international practice of scholarship or the integrity of the scholar herself can, in any case, be presumed and separated from worldly turmoil on the ground can also be questioned. Again, a further step in the genealogical reading prepares the way for this insight. This step finally forces us to face the problem of evil, which has so far only subliminally propelled the insights into the fundamental problems of legal pluralism.

13.10 In the Eye of the Hurricane

The name “Auschwitz” has become the symbol of evil in its most monstrous forms. Even the mere mention of it requires elaborate efforts to avoid using it as a superficial gesture or failing to grasp its never-ending, multifaceted wickedness. At this point, we are apparently not only in the eye of the storm of the twentieth century but also very far away from anything that can be described or grasped with methods of legal pluralism, or maybe legal theory.71 And yet there is one more fundamental problem of legal pluralism that can be explained by reflecting on the Holocaust.

Since the Nuremberg Military Tribunals, the monstrous bureaucratic killing machine the Nazis installed with its widespread system of camps has been elaborately described, its relation to the war machine, the military-industrial complex, and areas of civil society have been analyzed, and reports of victims and survivors have been assembled so that Holocaust studies has become a discipline in its own right. However, there is still one gap in the literature: we know of only very few reports, diaries, autobiographical, or semi-fictional writings from the inside, from culprits, accomplices, and bystanders, so that this part of the story, its innermost abyss, remains mysterious.72 This realization of the silence, good conscience, or even “healthiness of evil”73 would in itself be worth reflecting. However, the apparent absence of firsthand reports can at least to some degree be filled by a literary account. Jonathan Littell’s The Kindly Ones is one of the first novels written from the perspective of a (fictitious) SS (Schutzstaffel) officer, and thus invents the voice and reasoning of a perpetrator.74 More than in other novels, it is important to distinguish between the views uttered by the main protagonist—a self-obsessed, sexually depraved SS officer and serial murder—the aesthetic point of view of the novel, and the interpretation the author and critics give afterward.75 Because the book is not a roman à thèse, it invites us to engage, in spite of its topic, in a “free play” of imagination and understanding.76 The second chapter relates directly to the discussion about legal pluralism. The narrator and main protagonist, a high-ranking SS officer named Dr. Aue, is sent to the Caucasus and assigned to come up with a “manageable” definition of who among the various ethnic groups is to be labeled as Jewish. The group of the so-called Bergjuden, a local ethnicity living in the Caucasus mountains, poses a special problem, as they do not fit the simplistic Nazi ideology that all Jews must have a common racial origin and subsist like a foreign body among a truly native population.77 During the course of his investigation, Dr. Aue assembles historical reports, and writings of ethnologists and anthropologists, and informs himself about the customs of the local population. Thus, he works in the best fashion of a legal pluralist, only he does so as a representative of a murderous regime. The crucial point of the story is that it is not only the protagonist who can be singled out as the perpetrator, but all scholarly, scientific writings, and personal reports he consults that become part of his perverse occupation. In the novel, this insight is exemplified in the character of Dr. Voss. He is introduced as a preeminent linguist who uses the advances of the Wehrmacht to collect more material and firsthand experience for his studies on undocumented Iranian languages. At the same time, he delivers the counternarrative to the scheme of Dr. Aue and his colleagues in the SS. When asked by Dr. Aue what he thinks about the “problem” of the Bergjuden, Dr. Voss replies, “[t]he way they’ve put it, it’s absurd. The only thing you can say about these people is that they speak an Iranian language, practice the Mosaic religion, and live according to the customs of the Caucasian mountain people. That’s it.” To Dr. Aue’s insistence that they “must have an origin,” Dr. Voss shrugged his shoulders: “Everyone has an origin, most of the time a dreamed one.”78 It is all too tempting to hail Dr. Voss as the voice of reason. However, Littell resists depicting one character as the mouthpiece of the author, but instead ends the episode with two striking twists. The counterspeech delivered by Dr. Voss is rendered as a private conversation; thus he does not leave any paper trails in official files. Moreover, Dr. Voss doesn’t survive long but is shot during one of his field trips, notably not by an enemy or resistance fighter, but by a local farmer who witnesses Voss trying to seduce his daughter. The last scene in which Voss appears describes how the polyglot and polymath scholar dies in a hospital while mourning incomprehensible vowels.

In the ensuing conference meeting among officers of SS, the Wehrmacht, and a representative of the Reich (again an over-the-top literary fantasy) on the “final solution” of the question of the Bergjuden, the views of Dr. Voss do not play any role. The crucial and unsettling point of this meeting is that all scholarly activities, regardless of their orientation or premises, are drawn into the perverse logic of extermination. Thus, it is the practice of scholarship itself, the systematic collection of knowledge that involuntarily contributes to the ends of a perverse administration.79

The lesson for the practice of legal pluralist scholarship is far-reaching. The problem that the scholar might exert influence on her subject through her scholarship is no longer an abstract theoretical worry but becomes an existentialist dimension like in Job’s temptations. Especially when it comes to exploring uncharted terrain, for example, by recording customs and classifying members of a community for the first time, knowledge means power and is prone to be abused.

13.11 Coda

The genealogy of the discourse on legal pluralism reveals three fundamental questions that underlie pluralist scholarship until today. While examining Ehrlich, we have seen how the pluralist spirits Ehrlich invoked haunted him like veritable ghosts, once they emerged as nationalistic ideologies of the very groups whose customs he previously studied. Kelsen’s minimalist fallback position of providing a framework for political contestation of different groups turned out to be untenable once his implicit value presuppositions (peace and reconciliation) became a party to the whirl of ideological conflicts. Both scholars came to witness how a constellation of ideas and pragmatic presuppositions they took for granted crumbled before their very eyes. However, evil did not appear as a topic of their theories but unfolded in the background through unaccounted moments. At the deepest and most unsettling level, the example of the literary character Dr. Aue reveals that even pluralist scholarship itself often rests on the advance of an imperialistic agenda and is prone to be drawn into it, so that scholarship itself is at risk of ending up as a curio in a killing field. The aim of the genealogy is making pluralist studies aware of an additional layer of problems. One’s favorite subject can turn out to be the monster of tomorrow, one’s favorite fallback position party in a political conflict, and even one’s own research, destined for some archive, can be abused so that Mephisto has the last laugh.

Throughout the genealogy, the problem of evil slowly unfolded as driving force. However, the account is not a theory because it does not pretend to give a definite description of evil and its different kinds (metaphysical, psychological, moral), as if it could then be in all contexts determined and defeated. The literary excursions at the beginning and the end have indicated why any such theoretical attempts are incomplete and insufficiently complex. At the same time, they have advanced the hope that education through the arts might provide better ways of fostering moral judgment, notably not moral theory.80 In this respect, the account is more realistic and more abstract than any theory. It acknowledges that what later on is easily recognized as evil works typically at the back of one’s own theory and therefore cannot be determined by it or any other theory. The answer to the implicit question on which side of the debate between legal pluralists and legal positivists Mephisto himself would show up is therefore paradoxical: on each side and in each occupation or cause of action. This is, however, no reason for despair but instead a cause to recollect and remember that resistance against the inclination to evil and its uncanny attraction is not to be found in any worldly institution, but only in the sublime whispering of one’s inner, uncompromisable but ever-changing soul. The richness of historical examples and depth of literature might help to inculcate one’s moral judgment, but only in real life can it be proven.
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Value Pluralism and Legal Pluralism

Using Radbruch’s Value-Based Approach to Law to Understand Global Legal Pluralism
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14.1 Introduction

Global legal pluralism is hard to miss. In today’s world of online communication and intertwined economies, transboundary legal relations and the accompanying relevance of multiple legal rules from various sources are inescapable. However, although there is convergence in the acknowledgment of the phenomenon of global legal pluralism, the same cannot be said of the theoretical and normative accounts of the phenomenon. There is debate whether global legal pluralism needs to affect the concept of law: can we still apply a theory like H.L.A. Hart’s in a context of pervasive pluralism?1 There is great diversity in normative positions on how to deal with the problems of global legal pluralism: is pluralism an aspect of law that needs to be contained, for instance, through constitutionalism, or can it be regarded as a normative proposition itself?

In this chapter I focus on some of the theoretical underpinnings of these normative positions. To be more precise, I am interested in the connection between normative positions on legal pluralism, as something good to have, and underlying ideas about values. The question I ask in this contribution is what ideas of value pluralism are relevant to understanding (global) legal pluralism. The inspiration for that question is an observation about the link between a dominant strand of normative thinking about global legal pluralism and liberalism. Proposals for a normative theory of global legal pluralism share philosophical presuppositions that can be classified as broadly liberal.2 They are liberal in the sense that they affirm the need for respecting the life choices and conceptions of the good of individuals. Nico Krisch’s idea of public autonomy3 and Paul Schiff Berman’s emphasis on multiple community affiliations,4 two of the most prominent defences of normative pluralism, may both be plausibly interpreted as liberal in outlook.5 Although the debate among these scholars is mainly on the merits of legal pluralism, which concerns whether we should endorse pluralism of legal orders or legal norms, the link to liberal theory brings in an important other form of pluralism: value pluralism. The philosophical foundations of liberalism do not concern law, but the basic values of a moral and political view and the possibility of pluralism of these values. Once one starts to consider the relationship between value pluralism and normative positions on legal pluralism, it becomes necessary to conceptualize both forms of pluralism. Whereas legal pluralism traces the differences, relations, and conflicts between different legal orders, value pluralism typically deals with the differences and conflicts between values within a moral or political order. In this chapter, the focus is on the relationship between these two concepts: to what extent and in what ways are value pluralism and legal pluralism connected?

One reason why this question is of interest may be found in the similar tensions between universal and particular aspects of problems of pluralism. Theories of value pluralism claim that there is no overarching value to which particular values can be reduced and that there are no principles to rank values a priori. However, in political philosophy this claim engenders a universal liberal norm of respect for various conceptions of the good. Similarly, the affirmation of legal pluralism may be said to depend on a universal norm of respect for various legal orders.

A second reason for investigating the link between value pluralism and legal pluralism is the observation that legal orders usually reflect the value systems of the communities that uphold these orders.6 National legal systems express the moral and political values of their society (or at least of the powerful groups within that society); specific legal regimes reflect the aims and values of the communities that create and sustain them.7 However, accepting the link between a legal order and a value system as given may obscure the internal tensions within that order or system.

Both themes, the universal versus particular and the link between legal system and community values are at the heart of Anglo-American debates on liberalism and law. There are also rather different traditions of thought that offer a theory of value pluralism in relation to law. In this chapter, I present one such theory by way of contrast to liberal legal pluralism: the value-oriented legal philosophy of Gustav Radbruch. The particular reason for drawing attention to Radbruch’s work is his idea of the basic values of law as antinomic, as all required yet conflicting. I explore the relevance of this idea for global legal pluralism.

These objectives also entail that some issues that are central to understanding global legal pluralism receive little attention here. In this chapter, the sociological and anthropological accounts of legal pluralism will mostly be in the background.8 I understand the existence of various legal orders and value-laden practices as a phenomenon in need of conceptual clarification and theoretical explanation. In order to make sense of theories of pluralism, especially value pluralism, it is necessary to study the normative accounts of pluralism too. Both legal and value pluralism are issues on which a theoretical explanation of the phenomenon almost inevitably gives rise to the normative question of how to deal with conflicting legal norms or values. I thus take a position in the theoretical debate, tracing the developments of value pluralism and legal pluralism, but take the normative views as part of the subject matter to be analyzed.

Section 14.2 starts off with some distinctions in value pluralism and an explanation of how I understand these. In section 14.3 the discussion of value pluralism is linked to theories of liberalism. It also contains a discussion of how to understand legal pluralism in the context of a liberal political order. Section 14.4 then concerns ways in which that discussion can be transposed to the global level. Sections 14.5 and 14.6 apply the theory of Gustav Radbruch, as a specific theory of the internal value pluralism of law, to global legal pluralism. In section 14.5 I explain his ideas of value relativism and the relationship between law and a set of basic values. In section 14.6 I argue that his account of the antinomic character of law’s values is useful to understand relationships between values in global legal contexts.

14.2 Conceptual Distinctions in Value Pluralism

The concept of value pluralism may refer to various ideas and is used differently in diverse academic disciplines and fields of philosophy. In the context of political philosophy, value pluralism is an idea that is used, most notably by Isaiah Berlin, to underpin a liberal political theory.9 A crucial distinction made there is the distinction between pluralism of values and pluralism of value systems.10 Pluralism of values is the subject of debate in moral philosophy and can be summarized as the view that basic values are not reducible to one overarching value. In this sense value pluralism can be contrasted with classical utilitarianism, which brings all value under the rubric of the greatest happiness of the greatest number. Utilitarianism is only one version of value monism, however; Kant’s deontological theory also claims unity of value.11 Value pluralists deny that such a common measure of value is available. As Galston explains, this form of value pluralism denies that values such as friendship, good health, or knowledge can be measured according to one grand criterion, and additionally it denies that a definite ranking between these values can be made: values are incommensurable.12 Most value pluralists would not say that this makes choosing between values in concrete cases impossible, but the ranking of value that takes place in a particular situation is context-bound and not generalizable.13 Moreover, many value pluralists believe that such choices will often involve a moral loss, the loss of the value that cannot be chosen.14 Value pluralism understood in this way informs a range of further positions about the moral choices individuals need to make and about the ordering of society and its institutions such as law. It is, for instance, an influential factor in thinking about the moral virtues of judges and their value choices in hard cases.15 It is important to distinguish value pluralism from value relativism. Although these positions are combinable, it is not necessary to be a relativist about value, that is, believing that the meaning of values is dependent on someone’s personal or cultural background, when defending value pluralism.16 Value pluralism refers to the irreducible differences between values, but it is not a claim about the ontological status of values. It is compatible with a relativist claim about the source of values, but also with objectivist claims that values are grounded in reality or human experience. For instance, many moral realists, believing in moral truth, are value pluralists as well. Such theories contend that the factual contexts in which a value has meaning will differ.17 In the context of political theory, value pluralism takes on a different guise. Although value pluralism as just explained may also ground political theories of value pluralism, the focus here is on the conflicts between the values of different individuals or groups and on the question of how a society may deal with such conflicts. In the political context, one may abstract from the question whether individuals hold different values because these values depend on their subjective preferences or cultural upbringing, or because their individual well-being depends on certain values objectively. For political choices, the fact that there is an irreducible plurality of values is the central problem to deal with.

The distinction between pluralism of values and of value systems becomes relevant when value pluralism is studied at the level of a group or society. The plurality of values means that different individuals and groups will make different choices between these values and will adhere to conceptions of a good life that make different rankings and combinations of values. Pluralism of value systems may therefore be described as the plurality of sets of values that each form a comprehensive vision of the good. In the context of political philosophy, it is the existence of multiple value systems that is an important inspiration for liberal theory: mechanisms need to be in place to allow for the peaceful coexistence of the adherents to different value systems. It is therefore not so much the pluralism of values, but people’s adherence to different values in their world view and life choices that creates the puzzle of how to achieve a working political system under conditions of pluralism.

However, the distinction is not as clear-cut as it would seem. Although we may think of values as discrete elements that build up a comprehensive view, there are also less demanding forms of value clustering than a comprehensive conception of the good. We can distinguish all kinds of value practices that involve only partial ideas of the good life but in which various values play a role.18 For instance, whereas a particular group of people may adhere to the views of Rudolph Steiner as a comprehensive way of life, others may only see the value of Steiner or Waldorf schools, holding different comprehensive world views. The values involved in the pedagogy of the schools, although rooted in a particular world view, may be accepted for this area of life only. Value pluralism thus also applies to different practices or normative orders within a society, in which individuals or groups take part. If social practices are understood as normatively laden interactions, in which values are realized,19 individuals taking part in different practices may experience the pull of the various values belonging to each of these practices. The discussion in ethics about role morality versus personal morality illustrates this well: a lawyer may hold professional values that may come in conflict with personal values in difficult cases.20 The dilemmas of professionals are often value clashes of this sort. Moreover, the values within these practices may also be plural: in constitutional law, the values of equality and nondiscrimination may be in tension with the values of free expression and association.

With the help of a threefold distinction among plurality of values, of value practices, and of comprehensive value systems, it is possible to map different types of conflicts and pluralities of values. A useful second distinction to help such mapping is the distinction between internal value pluralism within a practice or value system, and the external value pluralism between different practices or value systems. If one takes the point of view of an individual experiencing pluralism, she may experience a need to choose between values within a particular value practice, such as the professional ethics of being a doctor—a problem of internal value pluralism, or a conflict between these professional medical values and the values of her religion—external value pluralism between different practices or systems. 21 Moreover, she may also experience a clash of her own professional and religious values with the values of a patient or with the values of the legal system, which are different forms of external value pluralism.

Speaking of value practices and systems in relation to individuals also brings in the groups or communities that uphold these values. It is, however, more complicated to spell out the relationships between communities and values than to account for the ways in which individuals may relate to values. One important issue is the concept of community: does this need to be reserved exclusively for groups with strong attachments of members to each other and shared comprehensive value systems? Or are communities variable in the strength of their bonds? If one takes the former view, this would mean contrasting communities with looser associations as carriers of value systems or value practices. Such associations or networks are then not concerned with comprehensive value systems but only with upholding a particular practice. If one takes the latter view, of the variability of community, it is useful to distinguish thicker from thinner forms of communities on a gradual scale.22 Thicker communities are bound by various ties and share values in different areas of life while thinner communities are built on fewer mutual relationships and limited shared values. Whereas an orthodox religious group is a good example of a thick community, international “communities of practice” are an example of thin communities that only interact in a particular purposive context, for example, implementing a particular treaty regime.23 The variable view of community seems more plausible,24 and moreover, it makes sense in the context of this discussion, because it is in line with the differentiation of value practices and systems. That implies a diversity beyond a simple distinction between limited or one-dimensional practices versus comprehensive systems of value. Professional practices are a good example of areas in which ideals of a good professional are leading and in which there is more deliberation on the basis of values than in more instrumental practices such as commercial business practices.

To sum up, this generates the following map of value pluralisms. The conceptual basis is the pluralism of values as irreducible to each other. Such pluralism of values may play out in value practices and comprehensive value systems, giving rise to internal pluralism within such a practice or system. Internal pluralism is to be contrasted with the external pluralism between different practices or systems. Practices and systems can be mapped out on a scale from very limited, weakly value-based practices to thicker value practices, such as professional ones, to comprehensive value systems giving a full conception of the good. That gradualism to a large extent corresponds with a gradual difference between thin communities of practices and thick comprehensive communities.

Although I will not discuss legal pluralism as extensively as value pluralism, a few basic distinctions are necessary. Michaels gives a clear definition of legal pluralism: “Legal pluralism … describes a situation in which two or more laws (or legal systems) co-exist in (or are obeyed by) one social field (or a population or an individual).”25 Griffiths makes the distinction between weak and strong legal pluralism: “weak” signifies pluralism of legal orders or regimes within and acknowledged by a larger, overarching order while “strong” signifies the coexistence of legal orders or mechanisms without an overarching order.26 For Griffiths, the essential point of legal pluralism is sociological: he sees legal pluralism as an empirical feature of the life of social groups.27 That sociological point is not the focus of this chapter. The distinction between weak and strong legal pluralism, however, is useful conceptually and can be applied to theoretical and normative positions too.28 Depending on one’s concept of law, legal pluralism can be seen as more or less easily distinguishable from normative pluralism. Klabbers and Piiparinen define normative pluralism as “the idea that behavior can be evaluated from the perspectives of a variety of normative orders or normative control systems and thus, importantly, can also be justified from a variety of such perspectives.”29 Morality and religion are normative orders that are not legal, but they do make competing claims about people’s behavior. This raises the perennial question of the distinction between law and morality, which is beyond the scope of this chapter.30

14.3 Value Pluralism and Legal Pluralism within a Liberal Order

Having laid out different concepts of value pluralism, the question now is how value pluralism relates to legal pluralism. Rather than discuss the connections between value pluralism and legal pluralism in the abstract, I think it is more useful to do this in a particular context. Given that the recognition of value pluralism is closely connected to the justification of a liberal political order,31 a natural starting point is the question of how value pluralism as a foundational principle of liberalism is related to views on legal pluralism in a liberal order. Does value pluralism entail a form of legal pluralism, or may a liberal order do as well or better without legal pluralism?

It is clear that the most important consequence of value pluralism for liberal theory is that individuals’ endorsement of different values or value systems needs to be respected. The combination of the fact of pluralism and the normative commitment to individual freedom leads to this rather directly. As most liberal theorists realize, this is not enough to generate genuine respect for individual choices: circumstances must be such that different value choices are sustainable, and this may require more than a negative duty of respect. In the debate between liberalism and communitarianism, a crucial point was the communitarian claim that individual well-being is dependent on being embedded in a social environment.32 Individuals identify with the communities they belong to, and respecting an individual’s choices therefore entails respect for that community identification. This in turn leads to the requirement that the conditions for the flourishing of communities need to be maintained, and in many cases this will require positive action on the part of the state. At this point, legal pluralism within the state may be introduced: it may be important for the flourishing of particular types of communities that they also have the chance to uphold their own legal rules. This is most evident in relation to religious communities.33 Many religious communities believe that the religious rules rather than a secular authority should govern issues such as marriage. Many legal systems leave (some) room for legal pluralism here, with diversity of marriage requirements according to the different religions. In this sense, a liberal argument may be constructed (with some help of communitarian input) to argue for legal pluralism within a liberal state.

However, it is evident that this creates an internal tension within a liberal order: respect for communities may be necessary for individual well-being, but this respect encounters a limit when a community does not promote the well-being of individuals. In many cultural traditions, the well-being of women, for instance, is subordinate to upholding religious or cultural norms, such as Catholicism restricting the priesthood to men or honor codes restricting women’s freedom of movement. There is debate over the question of the extent to which a liberal order should make room for illiberal communities. Galston, for instance, argues that liberalism should not be too restrictive and allow all ways of life that are compatible with “the minimum requirements of civic unity.”34 With regard to religious freedom of association, Galston argues that only religious practices that clearly infringe upon minimal basic goods necessary for all should be banned.35 Raz argues that the main requirement for liberal society is that there is a range of meaningful options available to individuals to choose from. Because viable options depend on being sustained by culture, this argument also supports cultural groups. But “[cultural groups’] moral claim to respect and to prosperity rests entirely on their vital importance to the prosperity of individual human beings.”36 For Raz, respect for cultural communities is conditional: if they do not respect the right of exit of their members or they oppress them, a liberal state should take measures against them.37 Other liberal thinkers are less open to allowing illiberal cultural groups within liberal society, especially with arguments based on gender equality. Okin argues that group rights for minority cultures are problematic because many such cultures are patriarchal and force women into subordinate roles, if not overtly, then usually by raising them into these roles.38

These arguments on the compatibility of multiculturalism and liberalism are directly relevant to the question of the space for legal pluralism within liberal orders: the arguments on the acceptable limits on (illiberal) cultural communities carry over to pluralism of legal orders. A good example is the difficult discussion on the extent to which the Australian legal order should accommodate the legal order of Aboriginals, which includes physical punishments in its criminal law.39 How strictly should basic liberal principles such as the harm principle be interpreted in contexts such as these? There are no easy answers on the exact limits, but it seems fairly clear that any liberal legal order will use certain basic liberal values such as the freedom to make fundamental life choices, bodily integrity, and freedom from oppression as the basis for general norms that override illiberal aspects of the other legal orders within its territory.

It is therefore questionable how open to pluralism a liberal order may really be. The basic logic of a liberal legal order is universalistic: every individual has a right to a wide range of freedoms compatible with the freedoms of others. To be sure, perhaps in order to avoid a natural law position, many liberal theorists restrict the scope of their theory to particular states, especially when it comes to law rather than moral principles. If a constitutional state is seen as the primary vehicle for giving legal shape to liberal values, it is the task of such a state to uphold the liberal political order.40 This means that legal pluralism will have to be a part of that order and fit its basic logic. A plurality of legal orders is possible as long as the basic values of those orders do not contradict the liberal constitution. This is an attenuated idea of legal pluralism, or “weak pluralism” in terms of the distinction made by John Griffiths.41 The constitutional order is supreme: it allows other legal systems to operate within its order, but it can always limit that operation or withdraw support.

Linking value pluralism to legal pluralism within liberalism thus seems to lead to the recognition of diverse cultural value systems and the legal practices connected to them, but with serious limitations based on the values supporting individual liberty.42

14.4 Value Pluralism and Legal Pluralism in a Global Setting

In the context of this Handbook, the most important question regarding the links between value pluralism and legal pluralism concerns the context beyond the nation state: to what extent does the idea of value pluralism in relation to legal pluralism as just sketched in section 14.3 carry over to the global context? Or should a different connection between the two be made in order to make sense of global legal pluralism?

The idea of global legal pluralism derives much of its plausibility from the perception that there is an enormous variety of different kinds of legal regimes or orders at the global level.43 Apart from state laws and classic intergovernmental organizations such as the United Nations, there are all kinds of other intergovernmental organizations, from the World Bank and the World Trade Organization to the African Union and the Arab League. Additionally, and theoretically even more interestingly, there are various nonstate actors active at the global level, with a diversity of roles and purposes. Examples include standard-setting agencies like the International Organization for Standardization (ISO), certification bodies like the Forest Stewardship Council (FSC) and private regulators of, for instance, the internet, such as the Internet Corporation for Assigned Names and Numbers (ICANN).44 Many of these organizations have important regulatory powers or influence, but may not seem to be as relevant for a discussion on value pluralism: can one see ISO norms as expressing values and its regime forming a value practice? Here, it is important to note that the groups involved in making and using such norms are communities only in the thinnest sense possible: people work together for the sole purpose of upholding this particular scheme or regime, while their other value commitments may diverge greatly.45 In this section and in section 14.6, I will pursue the idea that value pluralism is relevant to these various legal orders at the global level, because they do express value commitments in some form.

Compared to value and legal pluralism within a state, global pluralism at first sight comes across as a multiplication of the values and legal orders involved: the diversity of values and communities and the variety of legal orders are much greater. However, theoretically, this need not lead to a radically different account. Or so it seems. If one simply moves the liberal position to the global level, it would seem that we could hold on to the same individualistic freedom-oriented principles as the core and try to apply the argument to the diversity of communities and societies.46 The main problem with this move is broadly recognized: how can such a vision be enforced if there is no world state or political order to back it up?47 One can dismiss this question as simply a practical problem, but it may also signify a crucial difference from value pluralism within a liberal order. There is no overarching order that we can make sense of. I will not go over the discussions of the impossibilities of a world community, a global demos, or a global constitutional order, because that takes us away from the central theme of this chapter.48 I understand the lack of a world order to be inescapable and an aspect of the global setting that needs to be theorized. Although a liberal theory may still be used as a basis for criticizing particular communities, practices, or legal orders for not respecting individual rights, this then needs to be done from the point of view of a different particular community, practice, or legal order.49 If it is only possible to claim that liberal theory should underpin particular political regimes and legal orders, rather than posit it as the basis for a world order, there is a problem with using liberalism as the basis for understanding and addressing global pluralities. This means that the liberal argument from value pluralism is not equally applicable in a global context. Moreover, the case for a strong rather than weak legal pluralism is much more plausible here: what overarching framework for managing pluralism of legal orders is there?50 The more radical plurality both in terms of values and in terms of legal orders seems to call for a different approach than a liberal theory with a strong strand of universalism. An alternative could therefore be to look at a more radical type of theory after all and to consider a form of relativism. This need not be relativism as an alternative to value pluralism, like a theory that posits that ultimate values are completely relative to culture. There are also theories of value pluralism that bring in particular elements of relativism in order to understand variation and plurality in law.

Here I discuss one particular theory that combines a philosophical account of pluralism of legal values with a relativism of, in my terms, value systems and value practices: the theory of Gustav Radbruch. I think it is worth exploring if his relativist theory of value pluralism has meaning for global legal pluralism. Although Radbruch is best known for his supposed turn to natural law after World War II,51 his legal philosophy is based on a relativist theory of plural values. What makes his work particularly relevant to the theme of this chapter is that he sees law as a value-oriented part of social reality, in which particular constellations of values are at play. Radbruch may therefore provide ideas to understand legal orders as sharing certain values, while still seeing them as particular systems of law.

14.5 Radbruch’s Value-Oriented Theory of Law

The legal philosophy of Gustav Radbruch is based on the neo-Kantian view that social reality is value-oriented; every part of social reality is characterized by orientation toward a particular value that gives it its distinctive direction.52 The value that is characteristic of law is justice, which Radbruch understands as formal equality, a general idea of treating like cases alike. Law is not, however, completely focused on justice; it is oriented towards a broader idea of law (Rechtsidee), which is composed of, in addition to justice, the values of purposiveness and legal certainty.53 These three values have a particular relationship to each other: each presupposes the others, but is in conflict with them as well. The formal value of justice cannot exist without purposiveness, because it needs a criterion to determine what counts as equal; both together require legal certainty because a final determination needs to be given to provide closure. These three values are described by Radbruch as antinomic: they require each other, but they also pull in different directions, making conflicting demands. The idea of law both requires that law is right (that it serves formal equality) and that it is positively determined (that it serves legal certainty). On the one hand, law’s rightness demands a final determination, but on the other hand the determination in positive law may turn out to be unjust. These internal tensions, which Radbruch derives from conceptual points about the nature of the three values, are combined with a relativist value theory. Radbruch believes that the value of purposiveness, which brings in moral ideas of the good, does not have determinate content: its content varies with the political views in society. Moreover, the ranking of the different values of the idea of law is also a matter of relativity: in each time and place different choices will be made, prioritizing different elements of the idea of law. Radbruch’s postwar views may therefore be interpreted as a criticism of Nazi law as prioritizing their view of the good (the greater glory of the German people) to the extreme without having any regard for justice or legal certainty. Radbruch’s theory therefore has a normative edge because he disqualifies views that do not encompass all three values. In particular, a legal order that does not aim to serve justice in any way does not count as law.

Radbruch’s theory is relativistic in two ways: every legal order will have its own constellation of the three values of law, and in every legal order a different political view will be dominant (and in competition with other views) leading to a particular view of the purpose of law. His theory is not relativistic about values themselves. He is a value pluralist in that he believes in four basic values—truth, the good, beauty, and justice—but these need to be presupposed if one wants to understand human culture. Although this particular form of neo-Kantianism may seem quaint, the basic idea that each part of social—in Radbruch’s terms “cultural”54—reality is oriented to a value or set of values that guides it is not so strange. Theorists such as MacIntyre or Selznick also understand social practices in such a way.55 Selznick’s idea of law as normative system oriented towards the master ideal of legality could be said to resemble Radbruch’s idea of law as a value-oriented cultural reality. However, Selznick does not see values as a set of ideas that have logical internal relationships; he sees them as arising from social practices with highly variable degrees of realization and variable relationships to other ideals.56 Selznick’s ideas are based on a sociological outlook: establishing what goes on in social life. This gives flexibility, but in a way it may also ground the theory in observed empirical variation or unity. Radbruch’s theory contains more philosophical system-building, although he does take the variations of law and politics of his time into account. Radbruch’s theory is especially interesting because of the notion of the antinomic character of the idea of law: three necessary but conflicting values.57 This internal value pluralism of law, with its variable particular form, is the part of this theory that I think may be useful to understand global legal pluralism.

14.6 Antinomies of Legal Values in the Global Setting

The basic idea here is to apply Radbruch’s relativist theory of the value pluralism of law to the interactions of legal orders in the global setting.58 This means understanding law in the global context as a form of social reality that is oriented to Radbruch’s three legal values and understanding particular legal orders as instances of law in which the ordering of these three values takes particular forms. With regard to the values of justice and legal certainty, the values that are characteristic of law in the sense that they give law its distinctive character, this does not seem to be a particularly problematic proposition. Of course, one may quarrel with the starting point of Radbruch’s project, with seeing law as a value-oriented part of social reality, but if this starting point is accepted, seeing justice and legal certainty as governing values of law seems plausible.59 It is less clear how the value of purposiveness would apply. Purposiveness is the value that brings in variable ideas of what is morally good, which seems to leave open the determination of the content of law. However, Radbruch interprets the value as introducing specific forms of political theory, conservatism, forms of individualism (liberal or social-democratic), and what he calls transpersonal theories.60 In my view, this part of Radbruch’s relativism is rather outdated and reflects the neo-Kantian schemes a bit too directly. However, if the idea of purposiveness is interpreted more broadly, as the value that links to nonlegal, social, and political values, which are to be realized in legal orders, it is not such a strange idea. Seeing law as a value-oriented practice, justice and legal certainty may be the common orientation points of all orders that deserve to be called law while the value of purposiveness, the idea of what is morally and politically good, is the entry point for the substantive values of particular legal orders. As Cotterrell argues, purposiveness may also demand a certain ethical stance of the jurist as someone who needs to promote law’s social significance and tries to connect law to the social issues of its time.61 Thus, Radbruch’s theory can provide three things: it yields a criterion to distinguish law from other normative orders, it accounts for variable content of global legal orders, and it makes sense of the tensions between the three basic values of law and the relative importance they have in different legal orders. I will discuss each of the three points in some more detail.

One of the difficult issues in relation to legal pluralism generally, and global legal pluralism in particular, is the drawing of the line between legal orders and other normative orders.62 Does it make sense to regard, for instance, the standards set by a certification body such as the FSC as legal norms, and the functioning of the scheme as legal practice? In terms of Radbruch’s theory, it would be decisive whether this regime is oriented toward justice and legal certainty since these are the two values particular to law. Using these values as criteria, the question is whether the standards and procedures of a regime such as the FSC display a clear orientation toward formal equality and positive determinations of the meaning of norms for concrete cases. Given the importance of the standards for the certification practices and the elaborate system of certification of particular projects and complaint procedures about these particular decisions, it does not seem so far-fetched to call it law. To apply Radbruch’s theory outside the context of the state some more work is required to elaborate how a serious orientation toward formal justice and legal certainty shows in practice; for instance, it seems that the value of legal certainty hinges upon actors fulfilling the role of final arbiter on legal questions. If these actors are not judges, what is necessary in terms of the authority of actors and the procedures in place to judge that there is sufficient equivalence to the judicial role? Given the emphasis Radbruch places on the finality of judgment as required by legal certainty, one may also argue that the plurality of legal regimes is a serious problem: something more is needed than a final judgment within the regime itself. It also needs to be sustained when it comes in conflict with the judgments passed in other regimes. Although Radbruch’s theory can be used to argue that regimes such as the FSC’s have a prima facie legal character, one could reserve judgment whether this is a full-blown legal order depending on the effectiveness of its final judgments. One may also argue that the same holds for judgments by legal actors in state legal orders: these may also be more or less effective.63 It may therefore be worthwhile to see the distinction between law and nonlaw as gradual, depending on the extent to which justice and certainty are realized in practice. This way Radbruch’s theory can be associated with Lon Fuller’s idea of legality, which is a gradualist conception of realizing law’s moral principles.64 One might use Fuller’s idea of legality as enabling “the enterprise of subjecting human conduct to the governance of rules”65 to support Radbruch’s notion of legal certainty: ensuring the predictability of law’s application for the persons subjected to it. These ideas together also show why resolving the conflict between legal orders or regimes matters: in the end, it is about providing guidance for people’s activities and closure to their problems. The theories do not provide a general criterion for resolution; they are focused on providing understanding—conflict-resolution is up to practical decision makers in concrete situations.

The second issue concerns the variability of legal orders in light of the relativism of the value of purposiveness: how may that be applied to the global legal context? Such an application requires thinking through how global legal orders may be characterized if we see them as value-oriented practices. What are the basic values these orders try to realize, in addition to justice and legal certainty? The European Union may be used as an example. From a historical perspective, thinking of how the European Communities started out, it seems clear that the value of economic integration was crucial: it was the main driving force for making the European order into a genuine legal order. Over time, especially since the Maastricht and Lisbon treaties, the European Union has become more expansive in the values it aims to realize, at least as stated in the treaties. Article 2 of the Treaty of the European Union (TEU) reads:

The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.66

Interestingly, the value of economic integration is not included although its importance is evident from the aims stated in Article 3 of the TEU.67 And still, in many of the European Union’s policies and regulations, economic goals, such as a good business climate, are a dominant consideration.68 Other global legal orders have very different value-orientations. For example, the International Criminal Court (ICC) may be regarded as an institution that serves to combat impunity for crimes against humanity. Here, the value of purposiveness may be interpreted as the basic moral values of human life, dignity, and peace. In the earlier example of the FSC, we may identify the value of sustainable development as its substantive orientation. Where Radbruch applied his relativism of purpose to political parties and the ensuing value-orientation of a state at a particular time, in the global context, purposiveness can be used to understand the various substantive aims of particular regimes. As Radbruch argued, political groups may be seen as pursuing their own interests, but they need ideas to express these interests. Once such value-laden ideas are used, the logic of value-based reasoning needs to be respected.69 The same may be said of global legal regimes or orders: although they may be initiated to further the interests of particular groups, their substantive values or purposes become important in their own right.

The third question then is how these various values that enter legal orders through their broader purposes interact with the legal values of justice and legal certainty. Here, too, Radbruch’s relativist insights seem to apply. In some contexts, such as the ICC, the conflicts between different values mirror the value conflicts that also exist in national legal orders. The tension between the value of the defendant’s rights and legal certainty’s requirement of nonretroactivity versus the moral value of punishing horrendous crimes, which sometimes calls for extensive interpretation of legal rules, is also present there. In other contexts, there is a particular emphasis on the specific value of that legal order. This seems to be arguable in relation to the European Union: its value of economic integration seems present in many areas of regulation, also in areas where the paramount value would seem to be a different one. It is, for instance, interesting to see how the European Union regards the reform of the justice sector in member states primarily as a tool to enhance efficiency in economic relations.70 In that context, it is an interesting question how legal certainty is interpreted: is it seen as a value in its own right or as subordinate to economic efficiency? And similarly, is justice something that may be traded for stimulating cross-border business transactions? These considerations are not meant as a critique of the European Union (that would require much more elaborate arguments) but as raising issues in terms of the tension between the three values of law. At least it seems clear that Radbruch’s antinomies of values in law may provide a useful lens to regard conflicting elements within legal orders, and that it gives support to critical arguments that values of justice or legal certainty are subordinated to values of purpose too easily. The normative position that the balance between the three values necessary for law needs to be maintained and must be redressed if one of the values appears to lose out yields a useful perspective on problems in legal orders of many kinds.

Does this framework of legal values help to make sense of the interactions between legal orders then? Or to put it differently: does it have promise to improve our understanding of global legal pluralism? I think it does. It may be able to provide an account of the dynamics of the relationships between different legal orders. For example, thinking of the public protest against the trade agreements between the European Union and (at the time) the United States and Canada, the Transatlantic Trade and Investment Partnership (TTIP) and the Comprehensive Economic and Trade Agreement (CETA), respectively, much of the discussion was on the arbitration clauses of these treaties. The criticism highlighted the inequality of the arbitration procedure: because it is only the private investor who can initiate it, it is seen as favoring transnational business enterprises over states and shielding business interests from scrutiny by public courts. A possible interpretation of the protest is that there is currently less patience with treaties that are perceived as one-sided and too focused on economic interests. The value of justice thus seems to serve as a way to channel the protest. One might regard such protest as a debate on particular procedures, but I think it is more plausible to interpret it as a debate involving issues of justice: the inequality of the system is criticized. In such a situation, the economic purpose of a particular regime, transatlantic trade in this case, is confronted with the value of justice as understood by a particular group, in this case citizen groups in European countries. What Radbruch’s theory helps to highlight is that even between different legal orders, such values are important: to understand the tensions between them and to see that these tensions are inescapable. If one value starts to dominate too much in a particular legal order, criticism that other values are neglected may be expected from the perspective of another order. One of the interesting aspects of the global setting is that internal value relationships of a legal regime may be criticized from the point of view of a different legal regime. Thus, the resources for criticism are greater. On the other hand, because of the pluralism of legal regimes it is uncertain whether these resources will be used and particular regimes may be in danger of unchecked domination of one value.

In this way, a value-oriented approach steps back from the more technical and procedural conflicts that may arise between global legal orders. This may be an advantage: seeing connections at the level of values may make it easier to start a dialogue on how to accommodate difference. However, it may also be a disadvantage: in some cases, going back to the level of basic values leads to a hardening of the conflict because people realize that the interests at stake are connected to cherished ideas they are unwilling to give up. Overall, I think it is sometimes helpful to change perspective, and regarding global legal pluralism through the lens of Radbruch’s value pluralism is a fruitful way to do so.

14.7 Concluding Remarks

Radbruch’s theory brings discussion of values to bear upon law very directly. In relation to global legal pluralism it is an exploration of the values at play in transnational legal orders and of the tensions within and between orders in the global setting. This provides a different perspective on the role of values in global legal pluralism than implied by the more commonly used liberal outlook. From a liberal perspective, global legal pluralism appears as a problem or promise in terms of the basic universal values of individual choice and freedom from oppression. This focus on liberal political values gives little attention to the role of distinctively legal values and their interactions with other values. Having an eye for the tensions between values, both within value practices or legal regimes and across these, is an important additional perspective on global legal pluralism that acknowledges the significance and difficulty of value discussions in transnational law.
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part III

Global Legal Pluralism and Constitutionalism


Giventhe concern of Lefkowitz and others that global legal pluralism may be incompatible with important liberal and rule-of-law values, it is useful to see how a constitution-like framework for accommodating legal pluralism might be constructed. Of course, any argument grounded in constitutional principles might be antithetical to at least some visions of legal pluralism because constitutions might be thought by their nature to impose a single view upon the plural reality. But even conceding that point, we might ask whether ideas of legal pluralism could be incorporated into theories of legitimacy and constitutional order to at least render them more complex and less jurispathic than they otherwise might be.

This section begins with Neil Walker’s ruminations on the inevitable imbrication of the territorially bounded and the cross-border. He notes a conundrum at the core of territorially bounded liberal conceptions of law. Liberal conceptions of popular sovereignty depend on a background premise of the moral primacy of free and equal individuals. But that premise has universalist or cosmopolitan implications, which in turn suggests a kind of global equality across territorial boundaries. And equality across territorial boundaries in turn frustrates the premise of bounded communities exercising popular sovereignty. Walker’s response to this conundrum is to emphasize the fact that legal systems contain cosmopolitan pluralism in their deep structure. Like Roughan’s theory of relative authority articulated in Part II, Walker envisions legal systems connecting across borders in ways that are neither top-down universalist nor bottom-up eclectic.

Miguel Maduro and Neil Komesar attempt to flesh out how such constitutionalism beyond the state might be identified and evaluated. They caution, however, that in thinking of constitutionalism beyond the state, we must be pluralist in both our methodology and our choice of evaluative lens. They argue that no constitutionalist model will ever solve all the challenges such models might face: challenges based on concerns about democratic legitimacy, popular sovereignty, political representation, efficiency, individual freedom, equality, and so on. Indeed, all constitutional systems, even those associated with nation-states, face similar challenges with regard to some or all of these legitimacy problems. Therefore, Maduro and Komesar ask scholars and policymakers to stop using ideal types as a reason for rejecting the possibility of constitutionalism beyond the state. Instead, we could look at the way such constitutional arrangements are in fact forming and then use a variety of philosophical frames and a comparative approach to developing ways to improve the constitutional legitimacy of such structural arrangements. Because no perfect type of arrangement will apply globally, they conclude that, in the end, constitutionalism beyond the state is irreducibly plural in type, aim, and evaluative criteria.

Next, Oren Perez tries to develop an empirical—and surprisingly quantitative—way of measuring how and to what extent such constitutional structures can emerge. He proposes to measure the degree to which emergent quasi-legal systems, such as corporate codes of conduct, develop a kind of networked constitutional force. Such networked constitutionalism, Perez argues, can arise through a complex web of cross-references and the borrowing of standards from one governance node to another. By empirically studying how thick those webs become, Perez proposes to identify a standard by which we can evaluate whether such systems have developed their own constitutional legitimacy.

Finally, Erin Ryan argues that a pluralist frame of analysis is not only useful to conceptualize constitutionalism beyond the state but also to understand nation-state constitutionalism itself. Using the federalist structure of the U.S. Constitution as her case study, Ryan argues that a pluralist lens helps us to see how a federalist structure allows multiple ports of entry to governance even within one putative national polity. Thus, a voice unheard in one forum might find a way in through another forum. And the constant tug of war both among the states and between the states and the national government—as well as the dialogic processes this tug of war produces—is an instantiation of a more pluralist approach to governance. Significantly, scholars of federalism tend to be unaware of the literature on legal pluralism. But understanding federalism as a form of legal pluralism allows us to see federalism as a way of building a dialogic form of governance, where top-down solutions are always contested, not just through opposition to the system as a whole but in the very constitutional structure of the system itself.









chapter 15

Law Unbounded? The Shifting Stakes in Global Normative Order


Neil Walker




15.1 Of Law and Boundaries1

Historically, boundaries—and in modern history the particular boundaries associated with states—have been vital framing devices for law. They have been so not just in the literal sense of encasing and enclosing legal authority, of delimiting legal jurisdiction. More broadly, they invite and enable a whole way of thinking about and of realizing law, one that involves a broad set of benefits and opportunities on the one hand and of limitations and dangers on the other. Today with the increasing globalization of trade, capital markets, human mobility, information systems, political structures, and cultural forms, and the development of forms of order that escape established patterns of public authority,2 it is widely accepted that legal boundaries, though very far from irrelevant, are not what they once were, nor even necessarily where they once were. The aim of this chapter is to investigate some of the normative implications of this shift with particular reference to the trans-state-boundary movement and occurrence of law. As we shall see, as the significance of legal boundaries changes, what is at stake and what require to be justified in terms of the balance between law’s rootedness and its mobility also alters. And one important consequence of this is that we must work harder to find justifications of law’s increasing transnational reach that do not rely on highly contested versions of strong universalism.

Both the general idea of boundedness and a particular territorially focused way of specifying boundaries figure large in the construction of law in the so-called Westphalian system of sovereign states of the fading age of high modernity. In the received and stylized version of the Westphalian model, constitutional law registers as the highest and encompassing law of the sovereign state, understood as a coincidence of people, territory, and government arranged into a monopolistic authority system that stands distinct from, and independent of, other such coincidences of people, territory, government, and their monopolistic authority systems. Considered globally, the various state constitutional sites established a pattern of mutually exclusive frameworks of original authority. International law—on this version at least, although as we shall see there are more robust readings of its modern development—was very much a secondary order of law, parasitic upon state constitutional authority. It was little more than the law among sovereign states and as such, it both acknowledged these sovereign states as its presumptive authors and understood its threshold purpose to be the very preservation of the system of sovereign states.

The idea of boundaries enters into this picture in various ways, and this has a number of implications for the overall character of law in the Westphalian system of sovereign states. Let us examine this step by step. First, one of the key defining characteristics of the legal-normative order of the modern state is that it refers to something discrete, singular, and holistic, possessing an identity and integrity of its parts that distinguishes it from other legal orders. Therefore, it presupposes an idea of boundedness. That is to say, whatever it is that provides a discrete and singular legal order with whatever coherence it has qua legal order must also incorporate a demarcating element, something that allows us to differentiate between what is internal and what is external to the legal order. Secondly, however, the two more particular defining characteristics of sovereign states—namely, that, looking inward, they possess an internally monopolistic character and that looking outward, they be independent of and so nondependent upon other state normative orders—necessarily imply that the specification of the boundaries of these state normative orders, and so of their limits, can, in the perspective of the state sovereigns, only ultimately be an exercise in self-limitation. But thirdly, then, how can the possession of these twin characteristics by each sovereign order—monopoly and independence—be consistent with the retention of these same characteristics by all sovereign orders? Does the pursuit of monopolistic authority and the refusal to defer to any external constraint by some sovereigns not undermine the capacity of other sovereigns to enjoy internally monopolistic and externally unconstrained authority?

It is in answer to that question—the old question of the possibility of anything properly and stably legally normative arising and subsisting among sovereigns—that the idea of territory becomes so important in fleshing out the notion of legal and political boundaries under the state system. The organizing principle of the territorialization of authority is one of spatial demarcation. Its suitability to the Westphalian system of sovereignty is a function of three factors. One, it has an unconditional and absolute quality. Jurisdiction is presumptively possessed over just whoever is physically in the territorial area without exception of person or subject matter except what might be specified in sovereign-consented rules of public or private international law. Two, the absolute character of the demarcation is consistent with an idea of mutual exclusivity and so mutual possibility. Sovereignty, therefore, is not a zero-sum attribute, but one that may be reciprocally accomplished. Three, such reciprocity is encouraged by the symmetry of the territorial condition. The conditions of sovereignty under the basic territorial principle are not just mutually possible but also identical for all parties.

15.2 The Territorial Principle and the Constitutional State

The territorial principle, in short, is vital in guaranteeing both the internal monopolistic dimension of state sovereignty and also the external dimension—the framework of mutual accommodation through which the variety of sovereign authorities can coexist without the (sovereignty–denying) imposition of a higher global sovereign. Yet, the territorial conception of boundaries has other significant effects upon the modern development of law within the state. To begin with, the quality of law the territorial state nurtures is quite different from that associated with preterritorial conceptions of rule. In prestate forms, legal and political authority tended to be status-based and embedded within existing hierarchies of social relations. Such status, whether derived from charisma, dynastic descent, divine endowment, or military or other virtue, and whether or not it was labeled “sovereign,” tended to be understood in a relational and multilayered fashion as presupposing a network of connections involving loyalty and allegiance between social inferiors and superiors. By comparison, under the rubric of a territorial sovereignty involving a singular and abstract title to rule and a comprehensive scoping of persons and things within the territory, law becomes impersonal in its relations, clear and economical in the assumption and communication of its jurisdiction, and standardized in its method of rule. In turn, these various factors have an ambivalent significance. They serve both to increase the social power of law via rule by law and to encourage the kind of generalization of legal coverage of the state and society, formal equality, and uniformity of treatment we associate with the rule of law.

In the second place, even though the state of territorial sovereignty predates the constitutional state founded on popular sovereignty, the former supplied some of the structural and cultural conditions that made the latter possible. Structurally, the internally monopolistic and externally nondependent quality of the container of territorial sovereignty may initially serve the pattern of top-down absolutist rule. Yet, in its refusal of limits other than self-limits, it can equally serve the ideal of collective self-rule, with the acted-upon “multitude” of the former transformed into the self-acting “people” of the latter. What is more, at a deep cultural level, the development of law’s generalizing and standardizing qualities helps feed the core notions of individual freedom and equality, from which the high modern aspiration and variable achievement of the constitutional self-government of a single-status community emerges.

When the constitutional state does so emerge, this second incarnation of the territorial state has three key distinguishing features. First, there is originality of collective agency, referring to the idea of such constitutional self-government as the product of an irreducible pouvoir constituant or constituent power—a power that resides in “the people” conceived of as a nonderivative and unencumbered source. Indeed, in the tradition of foundational documentary constitutionalism, this original power is not simply a retrospective construction, a popular homologation of nonpopular origins, but through the work of constituent assemblies, popular conventions or other constitution-making devices may inform a process of active collective authorship. Second, there is the equiprimordiality and symbiosis of public and private autonomy, with political voice and civic freedom each the condition of the other and each equally crucial to the realization of the core underlying values of freedom and equality. Third, there is primacy of political identity: this refers to a deep aspect of political culture—the idea that the governing political persona of the individual is that of citizenship of the state polity, and that such citizenship announces the general associative bond in terms of which particular interests and beliefs are articulated and negotiated and other commitments and loyalties are circumscribed. In other words, the constitutional state contains and cultivates the three desiderata of popular self-authorization, a balance between public and private freedom, and the development of a governing form of legal and political identity qua citizen that provides both a key status of membership and the sense of affinity and commonality that makes the polity an effective engine of power. In so configuring itself, the constitutional state, we should stress, is just as dependent on territorial boundaries as its predecessor. Territory is instrumental in defining and confining the people as subject, the citizenry as object, and the relevant sphere of public autonomy.3

So, to recap, the notion of boundaries is important under the Westphalian order in developing the idea of the sovereign state with monopolistic and exclusive authority, in nurturing the rudiments of the Rechtsstaat, or rule of law, and in providing an amenable juridical environment for the movement from absolutism to constitutionalism, complete with popular sovereignty, a symbiotic mix of private and public autonomy, and an idea of citizenship as a promise of political equality and a key part of the motivational glue of effective political community. In such a vision, boundaries, or at least the key legal boundaries, tend to be (state) wide and so sparsely distributed within a territorially coded global “map” of law. They tend to be relatively settled, mutually exclusive, and reinforcing. And on account of their typical emplacement of each individual legal subject and citizen inside one polity and outside all others (the exception of dual or multiple citizenship being, until recently, globally rare), these boundaries tend to be deeply consequential for that legal subject and her life-chances.

The legal configuration of political modernity that we have just sketched raises a number of distinct normative challenges. First, just because they are so consequential, much turns on the precise specification of the location of state boundaries. Yet, this is a specification that is logically prior to any of the social and political cues—a constitutional expression of popular sovereignty, a sense of common citizenship—that might serve to justify its terms, even if these cues often reinforce the original specification once in place. There is something inevitably and irreducibly arbitrary, therefore, about the initial cut, an arbitrariness that is exacerbated by the self-reinforcing tendency. Secondly, in pluri-ethnic or pluri-national communities or communities otherwise divided in terms of the ingredients of active collective identity and affinity, the wider political community of the state may fail the common legitimation and motivation test and be vulnerable to fracture. Conversely, in the name of integration the political community of the wider state may be insufficiently accommodating of difference for minorities located within the boundaries.

Thirdly, and of more immediate relevance to the present discussion, there is a reverse problem for the outsiders. Just as it may be difficult to justify the structural tendency of the territorially coded Westphalian system to treat all insiders in a manner that is indifferent to their particular group identities, it is just as difficult to justify the corresponding structural tendency for the “inside” or “own” legal order to treat all outsiders (noncitizens) unequally to insiders. More broadly and even more profoundly, it is as difficult to justify our own legal order treating its insiders in a manner that is nonequivalent to how all other legal orders treat all “our” outsiders as “their” insiders.4 For, of course, if the legal rights and obligations of free and equal individuals flow from membership of a particular and bounded political community, there can be no guarantee of equivalence of legal treatment of equally free and equal individuals who happen to be citizens of other particular and bounded political communities.

Here, we encounter perhaps the most vivid normative paradox of the modern legal global architecture and its treatment of boundaries. The very background modern premise of the moral primacy of the free and equal individual that justifies their collective agency through popular sovereignty, with its strong self-determining particularity, also has universalist or cosmopolitan implications—a sense of being tied to the human condition itself rather than to some special status or situation in the order of things.5 These implications in turn suggest the kind of equivalence or commonality of treatment across boundaries, which the prevalence of just that model of popular sovereignty is likely to frustrate. Common treatment across sovereign boundaries is instead dependent upon the contingency of international legislation, again as a gift of state sovereigns and so effectively interparticular legislation, or a modest range of claimed global standards under the category of ius cogens, general principles of international law, international customary law, and so on. But how can such a stark distinction between insiders and outsiders, with only limited exceptions for interparticular law and a narrow band of shared global norms or standards be justified? In a nutshell, if the underlying moral imaginary of the modern political age seems to pull us in opposite directions simultaneously, requiring us to value both state and other types of group particularity and trans-state and transgroup commonality, and yet the dominant structural tendency still tends to favor the territorially coded local sovereign unit, are not the claims of law’s universal or cosmopolitan potential bound to be neglected or understated?

15.3 Globalization and the Mutation of Legal Boundaries

If these are the vexed questions of the Westphalian order, today there is some shift in focus and so in focal questions. Under conditions of globalization legal boundaries mutate. They become more frequent and more porous, are less often territorially coded, and less strongly so when they are. State legal orders are now joined in the global picture by new legal orders comprising subnational actors, regional supranational actors, global, functionally specific transnational actors, and private or hybrid private-public actors. These normative orders are either only incidentally territorially delimited—in the case of functionally defined communities such as the World Trade Organization or the hybrid public-private Internet Corporation for Assigned Names and Numbers—or, even where territory remains significant as a boundary criterion—as in the regional multipurpose legal orders such as the European Union. It is neither the only such boundary criterion (e.g., under the European Union’s differentiated integration arrangement some member states are “inside” for some purpose and “outside” for others, as the development of selective membership domains such as the Schengen Area and the eurozone indicate), nor one that is unique to that legal order. Territory, in these cases, stands as a necessary condition rather than a sufficient condition of the jurisdiction of a particular normative order, which is also defined and delimited in terms of purpose. Territory, then, becomes an outer and residual boundary rather than a singular and decisive boundary of the nonstate legal order. And just because of the emergence of these new types of nonstate order, states, too, become more like the newcomers in terms of relying on a mix of territorial and functional boundaries. They gradually lose the monopolistic territorial jurisdictional claim that was one of the hallmarks of Westphalian sovereignty, while retaining the independence or autonomy of authority in relation to external entities, which was the other hallmark.

In a nutshell, the differences between the role of legal boundaries in the new globalizing order of late modernity and in the Westphalian order of high modernity are quite stark. The key legal boundaries under the globalizing order tend to be no longer exclusively state-based but instead are now both state-based and non-state-based. These boundaries tend to be more densely present within the global map of law and to be no longer primarily territorial, but instead either both territorial and functional or even primarily functional. They tend to be no longer mutually exclusive and mutually accommodated but instead are now overlapping and interlocking and sometimes mutually contested. Finally, given the new scope for multiplicity and diversity in the polity-membership and regulatory location of the individual citizen and subject, while the state remains the primus inter pares of legal and political communities, any particular such legal boundaries, even state boundaries, tend to be somewhat less profoundly consequential for that legal subject and her life-chances in terms of their situating her inside or outside the boundaries of any particular polity.

This changing significance of boundaries has clear implications for the shape of the three normative challenges set out earlier. First, in a context of multiple-polity membership and multiple boundaries, the co-ordinates of any particulate boundary may not always be so significant, albeit the specification of these coordinates in the absence of singular forms of political identity may be even more problematic than under the Westphalian system (e.g., who are the “Europeans” of the EU political community when no one is primarily European—a puzzle that helps explain the frequency with which the European Union has enlarged through extending its boundaries). Secondly, where boundaries are multiple and layered, the problem of structural minorities within particular communities becomes amenable to partially external and so multilevel solutions rather than purely internal ones.

Thirdly, and most directly pertinent to us, the problem of common treatment across legal boundaries takes on a new significance. As noted, this is in part a question about the differential treatment of insiders and outsiders within the boundaries of a particular legal order, but it is also, more broadly, and more profoundly from a global point of view, about comparability of legal treatment, and so transferability of legal ideas and doctrines across different orders. That is partly an urgent practical question and partly a deeper ethical question, again with important long-term practical consequences. In the first place, the practical question. More frequent boundaries and more overlapping boundaries imply more boundary disputes involving judicial and other actors. Therefore, as the recent intensification of debate over constitutional pluralism has shown, there is a growing demand for trans-systemic and so nonhierarchically ordered principles (or pragmatics) to resolve issues arising among normative orders.6 Then, the deeper ethical question. Where the claims of popular sovereignty and common citizenship no longer sound so comprehensively and so confidently in the highly particular ideologies of justification of the authority and content of a state normative order, where there are instead more overlapping and functionally limited orders and more overlapping membership of such overlapping orders, the sense of the inherent connectedness of different peoples and legal orders, always latent within the modernist vision of free and equal people, and so of the amenability of legal norms to migration across borders, becomes more palpable. In turn, this has cumulative and self-reinforcing effects on legal practice, as with the acceptance of state citizens as direct subjects of international human rights treaties, the immediate jurisdiction of the International Criminal Court, or more broadly, the growing practice of recognition in national courts of doctrines and legal judgments of foreign law and international law.

15.4 The Migration of Legal Ideas: The Shifting Justificatory Burden

As intimated in the introduction, the gathering trend of the trans-systemic migration of legal ideas, and so the increasing porosity of borders, somewhat shifts the stakes in the debate over the relative rootedness or mobility of law. While legal rootedness within the state and other locally bounded jurisdictions still requires as much justification as ever, there is now more pressure on the other side of the debate. There is, in short, a greater justificatory burden on those who would defend or advocate the increasingly mobile understanding and practice of law that has taken hold. That justification, moreover, cannot simply involve deference to the long-term empirical trend—a recognition that the high modern idea of collective self-determination of a particular, holistic political community has lost some of its traction due to powerful economic and cultural forces. There must also be a positive justification for how we treat the new porosity of legal orders and interdependence of forums of authority7—something beyond a mere acknowledgment that we cannot avoid their closer interconnectedness.

In the most general terms, such positive justifications of the trans-systemic reception of legal ideas can be particular, universal, or modular in nature. Let us look at these three briefly in turn, with particular reference to where the justificatory burden is most palpable in legal decision-making; namely, the invocation of foreign or international law in national courts.

The particular refers to a justification couched entirely in terms of its utility to the receiving or borrowing system conceived of as a self-interested political and cultural monad, without reference to any broader conception of an extra-systemic or trans-systemic source, resource, or other ethical consideration. Such an approach need hardly detain us, since it simply avoids or ignores, and so begs the relevant question: why borrow, why connect? If the outside legal system is just an inert part of the environment of facts about the world and knowledge of the world from which the inside system draws when making its own self-interested calculations, then any connection is merely contingent, the knot of connected legality merely incidental. If we have nothing to learn from the other, and not even anything to gain from displaying consideration of the other beyond what is necessary to serve our immediate needs, then there is no need to mention the legal other as normatively relevant.

But of course, in practice this is not the case. There is a regular and growing pattern of the self-conscious and self-avowed borrowing or transfer of legal ideas, and, at least implicitly, this invokes some connection between the transboundary giving and receiving of the norm that is thicker than the utility of the moment and of the particular transaction. As Waldron suggests in his discussion of the evolving idea of ius gentium, legal systems always take from other legal systems for either epistemic or authoritative reasons: either on the basis that there is something to learn from the other order just in view of its being a species of the one “law” genus; or because the other law is somehow authoritative or of special persuasive value to us, again in part in view of its being a species (all the more so if it the same or a similar species) of the one “law” genus and so comprehensible within the (soft or hard) terms of a single normative hierarchy.8

Does that mean, then, that the epistemic or authoritative value must rest on some notion of a realm of universal normativity, of a set of moral norms that properly apply to all of us regardless of legal boundary constructions? After all, to recall our earlier discussion of the foundations of modern state-centered constitutionalism, is the deep tension or paradox of the modern legal and political imaginary not precisely about the competing claims of the universal and the particular from one and the same deep moral source of ideas of (both individual and collective) freedom and equality, so justifying a strong investment in universal norms to balance the particularity of the bounded sovereign state and its analogues? And, supporting this conclusion, do we not see this tension played out in many contexts of discussion of law in the age of globalization, whether in the debate over unity versus fragmentation (i.e., a single general order versus multiple “self-contained systems”) in international law, in the discussion about universality versus cultural particularity in human rights law, or in the debate over the self-evident content and status of crimes against humanity in international criminal law? Do we not best conceive of both the epistemic and the authoritative dimensions underpinning the mobility of constitutional ideas in terms of a contribution to some kind of universalism? In learning from each other when addressing our own problems, or in recognizing that there is something authoritative about the laws of others just in view of the weight of the argument that like cases should be treated alike across legal orders, each of which places freedom and equality at its moral centre, are we not committing to some form of universalism? Granted, this may be what Michael Walzer would call an “iterative” rather than a “covering law” universalism, where we are both influenced by previous provisional iterations of the universal norm in resolving our own context-specific and culturally specific cases, and in turn feed these solutions back into the reiterated universal.9 Under such a model, the global is conceding something to the local, but does that not simply make it a more attractive model, one that recognizes and seeks to resolve the tension between the universal and the particular in its own terms? In this way, can the universal not fill the gap left by the inadequacy of the state sovereign particular—an inadequacy, to recall, that has been aggravated under conditions of globalization?

The answer to these questions rather depends upon what we mean by universalism. It may be a context-specific universalism rather than a rigidly “top-down” universalism we are referring to, but that is not the only spectrum along which we can differentiate between different degrees of universalism. We may, in addition, conceive of a spectrum between a universalism of the whole and one of the parts. By a universalism of the whole, or a holistic universalism, I mean a universalism not just of individual legal concepts and precepts but of the entire joined-up model of the legal order. On this view, any particular legal order should not simply utilize the same general ingredients (albeit with some local seasoning), but to pursue the cooking metaphor, should use the same basic recipe book. Or to switch metaphors, not just the individual body parts but the overall anatomy should conform to a particular template. To the extent, for example, that the universal reception and application across legal systems is advocated by a model of constitutional structure that places an overall type of legal norm categorically at the top of the normative hierarchy—such as classical first generation individual rights provisions always trumping democratic preference—this would be of a system-shaping quality sufficient to occupy the holistic end of the spectrum. But transboundary migration at this level of intensity does not in practice take place, or where it does it tends to be viewed as a quasi-imperial imposition or attempt, a particular masquerading as universal. While there may be plausible answers to skepticism about such robust versions of universalism,10 such an approach is in danger of redressing the balance too far (and, just as importantly, of being seen to do so)—of encroaching too much upon the remaining legitimate domain of the local collective particular.

If, on the other hand, we think of a universalism of the parts, we seem to be on more promising ground in accounting for the legitimate scope of transboundary migration, and indeed for the burgeoning practice of transboundary migration of ideas and doctrines. A number of writers have tentatively suggested models of legal mobility along these lines. Klaus Gunther, for example, has recently discussed the idea of a universal code of legality that transcends borders and can provide the general context of shared meaning for the movement of legal ideas between systems.11 The idea of a code suggests something like a language, a general set of discursive and normative resources that can be drawn upon differently in different legal orders—from very broad categories of legal architecture such as “competence” or “sanction” to more operationally focused but still general concepts and principles, such as “fair procedure,” “proportionality/balancing,” “strict liability,” or the idea of special status relationship giving rise to special duties in contract, tort, criminal liability, and so on.

The universal code is a suggestive idea. Yet it carries with it an obvious whiff of danger, a threat that it might collapse into the very opposite of holistic universalism. For rather than the “imperial” imposition of a template, we may end up with a purely demand-led eclecticism, one that threatens again to beg the question of why we invoke the intelligence or authority of other law when the aim is exclusively to improve one’s own.

But that would be to miss the deeper potential of a code. Rather than thinking of a purely demand-led eclectic borrowing from a general arsenal as the only alternative to holistic universalism, perhaps we can conceive of something in between these two extremes. This is where, to invoke a final metaphor, the idea of modularity enters the picture. A modular system, say, in education or—to switch metaphors one last time—in furniture design, is one where the parts exhibit a certain degree of standardization if you like. They have certain universal features whose (normative) properties can be adapted to a broad but finite range of environments or external purposes (both within the same house and in other houses) and in so doing combine with other standard parts again in various but finite ways.12 Similarly in law. If we look at the transnational career of concepts such as proportionality, subsidiarity, or fair procedures, what we see is neither a universal rolling out of the same idea in the same context nor a purely opportunistic and path-independent redeployment of an old idea for a new purpose. Instead, we see a series of incremental adaptations of standard forms to new purposes and new design scenarios, which nevertheless retain much of the normative purpose of the old (e.g., the movement of proportionality between criminal law and administrative law, the development of the idea of subsidiarity from one of the relative autonomy of associations from the state to the relative autonomy of levels within the state, or the movement of a duty to give reasons from public authorities to private authorities also implicated in the provision of public goods) and do so in ways that can rely upon trans-systemic “fit” with other basic and standard elements of legal furniture, such as the justiciability of disputes.

In this way legal systems do connect and do also harbour an open-ended potential to connect—so revealing a basic cosmopolitan tendency in their deep structure We do learn from the other, and can even indeed ascribe some authority to the other, through the adaptation and new combination of standard forms that store and convey certain basic normative purposes. It is neither “top-down” holistic universalism nor “bottom-up” eclecticism, therefore, but something in between, in the inherent modularity of law, which allows legal systems to continually reconnect across borders in ways that simultaneously underline their design uniqueness and display and hopefully stress and refine the best features of their deep family resemblance. Any good and effective justification of late modern law’s increasing transnational reach depends at least in part on the endorsement and continued pursuit of this line of thinking.
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chapter 16

Constitutionalism without Borders and Governance beyond the States

A Comparative Institutional Approach
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Transnational impacts are ubiquitous. States do not exist in a vacuum. In an interdependent world there are many common goods—from addressing climate change to economic growth—and the actions of any state can and often do affect the welfare of other states. This imposition of mutual externalities and the existence of common global and transnational goods provide both the need and justification for governance beyond the state. But having a justification for governance beyond the state tells us nothing about the form that governance beyond the state should take. Where should decision-making power and responsibility lie? How much decision-making should be shifted to formally constituted transnational processes, and how should the decision-making of these processes be designed? Should and can states remain the primary actors in these transnational processes? That still remains the dominant form. But should it be?

In this chapter, we will explore the role of governments, governance, and constitutions in the world order. The starting point is constitutionalism as framed by the nation-state. On one level, this seems straightforward. We are still predominantly a world of nation-states, and they will remain the building block of the world order. There is some truth to this—but only some. As a matter of description, states are now part of a world order governed away from their control. There are formal and informal, public and private, transnational decision-making bodies as well as treaties, organizations, networks of private and public officials, and other interconnections between states that impact how those states and the world are governed. Much of what actually happens in and among states is determined not by governments or by networks of public officials, but by the interactions of uncountable numbers of, for example, buyers and sellers. From the inception of trade, governance beyond the state has always been partially the product of bottom-up forces beyond governments. In the twenty-first century, the strength of these market forces is both obvious and pervasive.

Interdependence has always led to governance. As world interdependence grows, so does the need and claims for governance beyond the state. At the same time, the forms of governance beyond the state we see developing are strongly contested and, more importantly, difficult to map and assess. We seem to lack a framework of analysis for governance beyond the state and the choices it entails. Furthermore, those forms of governance beyond the state seem to increasingly depart from the paradigm of state delegation and eliminate the distinction between the state as an international and internal actor. In some cases, they also increasingly recognize individuals as actors of the global order. Even if the constitutional nature of the emerging forms of transnational and global governance is contested, what cannot be denied is their impact on state constitutionalism.

We want to set out an approach to understanding how state constitutions and the governance mechanisms or, even, constitutionalism of the world interacts and how we might begin to understand and reconsider both the “is” and “ought”—the positive and the normative—of the role of states. In considering these questions of constitutionalism, we want to avoid a common but deadly analytical trap: perfectionism or single institutionalism. It is all too common to display the parade of horribles that constitutes any accurate description of existing institutional alternatives and then to suppose that some solution or any solution would be superior. The proposed or supposed alternatives are often ideal forms or at best subjected to much less examination than that supplied to reject present forms. For obvious reasons, none of this will do. All institutional alternatives are imperfect and in the enormous and complex world of governance beyond the state, all institutional alternatives are highly imperfect. Only comparative institutional analysis will suffice.

As we try to understand these institutional alternatives, we will often cast their strengths and weaknesses in terms of the patterns of influence or power created by the dynamics of participation that they promote and that dictate their actual workings. In other words, a central issue will be who is actually represented in the decision-making process. All decision-making processes—notably political processes, courts, and markets—operate through the dynamics of participation, and all suffer from inadequacies or incompleteness in participation. There may be many competing goals or values at play in considering constitutions and constitutionalism, but how well any of these will be achieved will be determined by the functioning of the decision-making institutions chosen and, in turn, the functioning of these institutional alternatives will be determined by the dynamics or patterns of participation.

Processes of governance beyond the state change the forms and locus of power at the national as well as the international levels. They also challenge the character and conditions supporting state constitutionalism and with it they require a rethinking of constitutionalism itself. We need to consider the consequences of governance beyond the state for state constitutionalism and in turn whether it is better or even possible to move to a form of transnational or even global constitutionalism. This requires us to revisit the ideals of constitutionalism and to discuss its different possible forms. A comparative institutional and participation-centered perspective reveals a set of paradoxes involving many balances such as the procedural balance between inclusion and intensity of participation and the substantive balance between individual autonomy and civic solidarity.

The character of the constitutionalism we reveal adopts no particular constitutional model and offers no across-the-board solutions. Indeed, it reveals why such sweeping solutions are suspect. We will identify a series of constitutional choices and provide a set of constitutional criteria, but there are no undisputable or easy answers. The ideals of constitutionalism embody so many paradoxes and tensions that one can never provide a final answer but simply a context for understanding various answers.

In the end, we see the constitutions of states and state decision-making as generally the best political structure on which to base governance beyond the state. This result is both qualified and paradoxical. The imperfections of state decision-making produce the need for transnational and global governance and yet the states remain the predominant imperfect institutional alternative to make decisions for the globe. None of this suggests that forming international structures for transnational governance is not a good idea. In fact, depending on the potential for mutual externalities and also on the conditions determining participation in those structures, there may be cases where the state is no longer the best structure for governance of certain issues and common goods. A supranational polity such as the European Union probably provides a good example of the latter and of how governance beyond state regimes may come to develop. But at the global level, we do suggest that states (or other polities, such as the European Union maybe) will and should remain at the center of these structures and that in most instances political participation is still best, albeit imperfectly, translated through states as participants in these international structures. This does not mean, however, that governance beyond the state and constitutionalism will turn a blind eye to the dynamics of participation within the states of relevance for governance beyond the state. On the contrary, states may remain dominant in the global order but governance beyond the state and constitutionalism will also change those states. What is most interesting and important to us is to trace the interactions between transnational and national decision-making processes—political, judicial, and market—and to see how these interactions impact constitutionalism in general.

These interactions produce and are produced by complex patterns of participation where it is often the unintended or the unseen that will prevail. The decisions of states and of transnational governance are driven by the impact of interests operating not only through these political process but also through international markets that determine what nations have and to what nations must react. But states impact markets and, in that way, other states. When nations commit to free trade, they create interdependencies and further potential issues of governance beyond the state. But if they limit trade, that will produce its own transnational and global problems. The only way to penetrate this morass is to try to understand the workings of the markets, states, and potential and actual governance beyond state mechanisms. Only from such an understanding will we be able to determine what combination of mechanisms will meet the needs of the globe.

In section 16.1, we consider the impact of globalization, of increased transnational interdependence, and of governance beyond the state on the form and locus of power. In section 16.2, we explain how such processes challenge state constitutionalism and then discuss the relation between constitutionalism and state constitutionalism. We argue that state constitutionalism is simply a contextual representation of constitutionalism. In section 16.3, we argue that state constitutionalism may, however, still be the best available proxy for constitutionalism. Section 16.4 is devoted to an analysis of different current constitutional perspectives on governance beyond the state, both for and against global and transnational constitutionalism. There we point to the limits of these approaches by referring to what we call their single constitutional character.1 The final section (16.5) discusses what an alternative approach may look like.

16.1 Globalization and the Locus of Power

As Francisco Rubio Llorente has reminded us, constitutions are “the forms” of power.2 They allocate power, attempt to control or discipline power, and, in this way, legitimate and civilize power. It does not follow from this perspective that wherever there is power, there should be a constitution. It does, however, require any legitimate exercise of power to be traced back by reference to some constitutional authority and that any conflict between different constitutional authorities must itself be regulated by constitutionalism.

Traditionally, states were the holders of ultimate authority and had a monopoly over power, encapsulated in the traditional conception of sovereignty. Others could exercise such power but only in so far as it was delegated, authorized, or tolerated by the state. Constitution and power coincided in the same locus: the state.

Governance beyond the state implies a change in the locus and form of power. It involves transfers of power to global sites and changes in the mechanisms that determine the exercise of such power. Participation and representation are impacted by these changes. This altered authority cannot always be traced back and legitimated through the state’s constitution, and the changes in processes of decision-making and the dynamics of participation can alter the state constitutional order.

These changes in the locus and form of power through governance beyond the state take several forms. First, increased judicialization of the transnational arena can be seen in the growth of third-party dispute resolution in international law, the multiplication of international and regional courts, in particular in humanitarian law and human rights, and the role of courts in regional integration regimes. The World Trade Organization (WTO) is the strongest example. Second, there are increased, albeit profoundly different, forms of supranational integration of policymaking in the context of: regional regimes of integration, such as the European Union, the North American Free Trade Agreement, and the Southern Common Market (known as MERCOSUL); international bodies such as the United Nations, including extended use of Security Council powers, such as in terrorism individual sanctions; or informal bodies of coordination such as the G8 and now the G20. Third, decision-making powers have been granted, in many instances, to standardization processes and associated technocratic international bodies and agencies. Fourth, transnational networks that cut across nation-states and create political and power links between private and public actors (such as members of the national administrations or judges) increasingly provide soft influence in decision-making.3 Fifth, we are also witnessing a “privatization” of international law as private actors increasingly determine and shape international legal litigation, either directly, through a right of access to international courts, or indirectly, by influencing judicial actions brought by states. Sixth, more open markets and free trade increase the role allocated to international markets in shaping the regulation of economic activity. Finally, there are both economic and social areas of life whose regulation, by the intrinsic transnational nature of their activities’ governance structures (as a result of technological chances or others), has fallen in the hands of transnational private bodies, be they associations (e.g., sports) or companies (e.g., in many aspects of the digital sphere, free speech).

As these examples make clear, we see governance beyond the state as more than centralized forms of decision-making. In our view, they include forms of social decision-making that take place at the transnational level where the use of power is no longer traceable or legitimized by reference to the constitutions of the states. Rules, formal dispute resolution, and political deliberation are the most direct forms of governance beyond the state, but the processes of power transfer are broader. There are less formalized and even atomistic forms of decision-making at the transnational level that have, in effect, taken over some of the state’s governmental functions. These processes (such as the market) have embedded mechanisms of representation and participation that produce social decisions, requiring them to be subject to constitutional analysis.4 In the following examples, we will highlight some of these changes in the locus and form of power raised by the processes of governance beyond the state. We also highlight the extent to which all these emerging institutional alternatives, providing governance beyond the state, are subject to the same risks of institutional malfunction as traditional institutions. It is only the patterns and nature of those institutional malfunctions that varies. This is a first warning not to adopt a theory of governance beyond the state centered around a preferred institutional alternative and, instead, to focus on the criteria necessary to constantly choose among those imperfect alternatives.

16.1.1 International Organizations and Power Changes

International organizations have usually been conceived as instruments for reducing information and transaction costs among states and providing the necessary framework for viable cooperation among them. Traditionally, they were not expected to have autonomous decision-making power or directly impact domestic policymaking. But this classical conception of international organizations has become increasingly outdated. Regional integration in some cases creates supranational entities that do more than create the conditions for international or regional cooperation. This is also, in part, the case for international organizations such as the WTO or the International Labour Organization. Once such international organizations acquire either standard setting—even if nonbinding—or dispute-settlement authority, they are perceived by social actors as possessing some independent power worth exercising influence. These actors will attempt to pursue their agendas by influencing their decision-making. As a result, international organizations develop political and social results that may diverge from those of their initial masters (the states) or, at least, different from what would be the results arising simply from the state composition of the same interests. When the decision-making of these organizations profits influential social actors, these actors are therefore likely to work to reinforce the organization’s power. This empowering cycle has promoted and strengthened their role as part of a global political arena. In the process, the power and control of traditional state political processes decreases.

The social actors who influence the decision-making of these international organizations may be different from those who participate in domestic political processes. Or they may be the same actors, but the strength of their influence may be changed by the different dynamics of participation in these international organizations. Some actors or interests are disempowered, while others are empowered. This has constitutional and social relevance. The constitutional balances of representation and participation resulting from state political processes, as framed by state constitutions, are altered. At the same time, these new centers of decision-making assume certain functions of governance that have traditionally been subject to the democratic standards of the state. This raises claims of a democratic deficit.5 These altered dynamics of participation explain the skepticism with which some social groups see international trade and globalization. But whether and to what extent democracy is harmed or promoted by these changes requires an understanding of the trade-off between the real workings of participation and representation in the “constitutions” of these various decision-making processes.

16.1.2 The Transfer of Power to the Market

Regulatory competition arising from international trade reduces states political control over the economic sphere. Liberalization of trade generates competition among the products and services of different polities which, in turn, leads to competition among the regulatory frameworks to which those products and services are subject. National political processes reflect the need for the products and services of the state to be competitive in the global market.6 The consequence is a transfer of power from political processes to the global market. It is the “market”7 that will choose between competing regulatory policies. Again, it becomes crucial to assess the “constitutional quality” of representation and participation in such a market and to assess the consequences of such changes. The market has the powerful disciplining force of competition. But the market has its own malfunctions that parallel shortfalls in the dynamics of participation in the political process. Interests with dispersed impacts will have a difficult time finding representation in the market for the same reasons that dispersed interests have problems in the political process. This shortfall in market participation creates social problems, such as environmental degradation. As a general matter, inequalities in information can skew both market results and political process results (and for that matter, judicial results). These information asymmetries both impact the dynamics of participation and are impacted by them. As always, understanding the extent to which these market failures justify political response—global, regional, or state—requires understanding the behavior of both the relevant markets and of the political and judicial decision-making processes called into play to control these markets.

16.1.3 Technocratic Forms of Global Regulation

A similar change in power, and the respective dynamics of participation, occurs when, instead of trusting the regulation of international trade to the market, we decide to subject it to standards set by international technocratic bodies. Both markets and these technocratic bodies have inherent decision-making processes and, through these decision-making processes, likely produce different sets of outcomes than those that may result from the traditional political processes within national democracies. These institutions decide on the basis of a community and a dynamic of participation and representation that is different from that of states’ political processes. As long as there are a variety of standpoints that can be translated into technocratic positions—and there almost always are—even the decisions of technocrats will be determined by bottom-up forces of participation that characterize all political decision-making. Expertise is not a shield against asymmetries in participation and, consequently, institutional malfunction.

The results depend on characteristics such as the availability of information and the motives and independence of the technocrat. An omniscient public official motivated by the public interest can glean the concerns and interests of his or her constituents and choose superior policies. If we drop the assumption of public-interest motivation, then these results are subject to doubt. Concentrated interests able to marshal the payoffs will be favored. If we drop the assumption of perfect knowledge but retain good motives, we find distortions and biases analogous to those in the situation where self-interest prevailed. The now partially ignorant, but still public-interested, official must depend on others to provide information. Given that concentrated groups have significant advantages in understanding and effectively representing their viewpoints, the public-interested official will garner a distorted picture of public policy implications, and the interests of concentrated groups would be given too much weight in final results.

In addition to being able to present a distorted picture of the public interest to the public-interested but ignorant public official, overrepresented interest groups can alter outcomes through the election or appointment process. Officials with ideological or public-interest perceptions consistent with those of the overrepresented constituent interests are more likely to be elected or appointed. As long as candidates exist who represent a range of views on the public interest, the same biased results can occur by an evolutionary process of replacing public officials whose views of the public interest are inconsistent with the views of the overrepresented group with public officials who have consistent views.

16.1.4 Interaction with Domestic Patterns of Representation and Participation

The traditional actors or participants at the international level will most often be nation-states, and it seems straightforward that the positions of these nation-states will be determined by the dynamics of participation in the states’ political processes. However, the simple fact that national decision-making is now about the role of the state as a participant in a global or transnational decision-making process alters the dynamics of decision-making in national, political, and judicial processes’ representation. Once we accept that states do not have a homogeneous national interest and that there are different mechanisms and forms of participation involved in different areas of domestic policymaking, one of the consequences of the increased number of policies that are “appropriated” by foreign and commercial policies is that the relevant participants in the framing of those domestic policies change. These changes can take the form of shifts in the role of official decision makers, such as the empowerment of executives at the expense of parliaments, or by producing new arenas for certain domestic actors to challenge the deliberations of a nation-state’s political processes in the definition of the social good. The emerging global decision-making processes can be used by different social actors to challenge a particular domestic political outcome that they did not favor. The latter can produce the reconsideration of democratically achieved national policies or offer some citizens the option of exit with regard to the decisions of their political community.

All of these avenues challenge and change the balance of representation and participation. This alteration in the patterns of representation and participation alters the realities of state constitutionalism and explains the suspicion with which such processes are seen by some social groups, particularly those that see themselves disempowered by such processes. The question arises, therefore, whether demands for constitutional legitimacy should only follow institutionalized political arrangements that coincide with the states or whether they should be altered by the changed dynamics of participation associated with the realities of transnational decision-making. More generally, if states cannot constitutionally control governance beyond the state, what ought to?

16.2 Transnational Interdependence and State Constitutionalism

16.2.1 The Challenge to State Constitutionalism

According to traditional constitutional theory, state democratic constitutions guarantee the democratic self-government, under the rule of law, of their respective political communities. That guarantee is grounded on three features: (1) establishing ultimate decision-making authority, (2) providing the political closure necessary to guarantee self-government, and (3) promising an appropriate balance between all affected interests.8 All these features are affected by increased interdependence and the processes of governance beyond the state.

The national constitution is the paramount expression of sovereignty as the ultimate source of power in the political and legal organization of society. Political authority is grounded in the people, and “the people” organizes itself and the exercise of power in the constitution. Even the claim of authority for international rules under international monist theories of international law supremacy do not challenge the fundamentals of national constitutional sovereignty as that supremacy is traditionally legitimized through reference to a previous self-binding commitment of the states supported by pacta sunt servanda.9 In this view, international instances of shared, pooled, or even limited state sovereignty do not really challenge state sovereignty because this international sovereignty is delegated by the states and limited by the strict mandates of that delegation. However, as we have seen, the new forms of regional and global governance beyond the state increasingly claim political and normative authority independent from the states. In some cases, such as the European Union, the supranational power is even, in effect, backed up by a claim of constitutional supremacy.10 Claims of authority independent of the nation-states challenge the traditional conception of sovereignty and require us to embrace a notion of competing sovereignties.11 National constitutions are no longer the sole determiners of ultimate authority. The trend toward a framework of constitutional pluralism is one way to rationalize this change.12 But the normative justification for any of these positions must ultimately come from comparative institutional analysis by asking which structuring of decision-making is most sensible to the demands of constitutionalism, even when this takes place beyond the state. This competition between different claims of ultimate constitutional authority requires a framework for comparison between those claims and the institutions that support them that only comparative institutional analysis and a participation-centered approach can offer.

The second affected feature of state constitutionalism is the link between closure and self-government. Democracy requires closure in order for the self-government of a particular political community to be possible13—to guarantee that the democratic deliberations of that political community are translated into effective policies within that political community. The narrative of how globalization challenges this is well known: states are increasingly affected in their capacity to autonomously determine their domestic policies by external constraints derived from both international organizations, competition with other states, and the extraterritorial effects of other state’s policies.14 As mentioned earlier, as interdependence grows, so do mutual externalities among states. Both these externalities themselves, and the international organizations set up to regulate them, limit the closure protecting the policy autonomy of states. This question of policy autonomy is again cast in terms of participation in two ways. First, state political communities perceive an “intrusion” (or inclusion) of “outsiders” in what they have decided. Second, less policy autonomy alters the relative power of the voice of each citizen of that polity and more generally alters the dynamics of participation as defined in the national constitution. There are more participants, and this can be seen as diluting the influence of the national actors. The externalities resulting from the impacts of other states’ decisions are perceived as a loss of democratic control, and this is attributed to decreased participation in what matters within one’s political community or even as a submission to another political community without participation therein. When international organizations or other coordination mechanisms are set up, a voice may be given but at the expense of the quality and intensity of participation. Mutual externalities may require a large forum for decision-making, but, on the other hand, larger numbers combined with the increasing complexity of policy solutions and of the processes of decision-making may decrease the power of the many to the advantage of the concentrated few.

The third feature, representative balance, is also linked to participation but in a different manner. When we refer to the democratic autonomy of national political communities protected by national constitutions, we are also thinking of the autonomy of the members of such political communities to define the balances of participation and representation in those political communities—how the constitution structures the mechanisms of representation and participation of different members of the political community in different institutions. As noted before, however, interdependence affects the participation of those different groups and, in so doing, may empower some at the expense of others. It does not simply empower outsiders at the expense of insiders, it also changes the balance of power among insiders. Furthermore, it generates mutual claims for participation in the decision-making processes of other political communities.

The challenge brought by interdependence to these three pillars of state constitutions can easily be presented as a challenge to constitutionalism itself. In this case, state constitutionalism is not simply a nation-state’s expression of constitutionalism but embodies a certain dominant conception of constitutionalism. It identifies constitutionalism with the borders and conditions offered by nation-state political communities. Is it possible to see these challenges as something other than an erosion of constitutionalism? Can constitutionalism survive these challenges to state constitutionalism? In the next section, we argue it can. Not because constitutionalism can, at the current moment, survive without state constitutions but because constitutionalism can be distinguished from state constitutions. It can exist beyond the nation-state though, currently, it cannot survive without state constitutions. What follows is a claim for a constitutionalism beyond the nation-state that continues to take into account and rely on state constitutionalism.15

16.2.2 State Constitutionalism as a Contextual Representation of Constitutionalism

Constitutionalism raises three basic quandaries: defining the polity; balancing the fear of the few and the fear of the many;16 and deciding who decides. Resolving these quandaries defines the core of constitutionalism, and each raises fundamental paradoxes. With respect to all of them, state constitutionalism can be seen as both a promoter of and a limit to constitutionalism.

The polity is the most basic parameter of a constitution. Constitutional questions have always been addressed within a preexisting polity, normally the nation-state. Relations of individuals within and with the polity are regulated by constitutional law. Relations among polities, instead, have been concerned with a different set of actors (the states) and defined by a different set of rules (international law). A state constitution both defines and presupposes a polity or political community whose members are bound by that constitution. It is from this political community and its people that the democratic process draws its legitimacy.

Constitutional and democratic theory scholars normally refer to “the people” as the basis of the polity and commonly presuppose that “a people” already exists. But these suppositions leave important questions unanswered. What makes a people? Who has the right to be considered as part of the people? Why should participation and representation in the constituted decision-making processes be limited by the requirement of belonging to such a polity? Who will participate given the constitutional design? It almost certainly will not be all the people and certainly will not be all the people equally?

This is the paradox of the concept of the polity in relation to constitutionalism and democracy. By its nature, a national demos limits democracy and constitutionalism. Participation in national democracies is not granted to all those affected by the decisions of the national political process, but only to those affected who are considered citizens of the national polity. Democracy at the national level involves an inherent problem of inclusion when it is defined by national polities.17 This problem of inclusion is not solved simply by taking the others into account in decisions that affect them. National polities tend to exclude many who would accept their political contract and are affected by their policies simply because they are not part of the demos as understood in a certain ethno, cultural, or historical sense. In this way, although national polities are the basic instrument of democratic constitutionalism, they also by nature limit full representation and participation.

Like defining the polity, resolving the balance between the fear of the few and the fear of the many creates inherent tension in constitutionalism. All major constitutional arguments and doctrines must confront a complex system of countervailing forces set up by constitutional law to promote the democratic exercise of power (assure that the few do not rule over the many) but, at the same time, limit that power (assuring that the many will not abuse their power over the few). Constitutional law sets up the mechanisms through which the many can rule but, at the same time, creates rights and processes to the protection of the few. Separation of powers, fundamental rights, and parliamentary representation are all expressions of these fears.18 Traditionally, the many have been associated with the decisions taken by the majority through the political process, while the protection of the few is associated with individual rights. The function of judicial review of legislation has frequently been argued on substantive or procedural conceptions of minority protection.19

This classical picture of constitutional law has been challenged by the multiplication of social decision-making forums and the insights brought by new institutional analyses. As a general matter, resolving the constitutional balance between the fear of the few and the fear of the many confronts important issues of institutional behavior and institutional choice.20 First, they require an appreciation of the behavior of political processes. The two basic fears track two traditional concepts of political malfunction: majoritarian and minoritarian biases. Both versions of political malfunction are based on an appreciation of the dynamics of participation. Variation in the dynamics of participation forms a two-force model of politics that reveals the conditions under which the fear of the few or the fear of the many is likely to be most relevant.

Minoritarian bias, most often associated with the interest-group theory of politics, focuses on the distribution of the benefits of political action. Interest groups with small numbers but high per capita stakes have sizable advantages in political action over interest groups with larger numbers and smaller per capita stakes. Higher per capita stakes make it more likely that the members of the interest group will know and understand the issues. In the extreme but not uncommon case, the members of the losing majority—often consumers or taxpayers—do not even have the incentive to recognize that they are being harmed. The majority is not stupid or innately passive. The per capita impact on each member of the majority is just so low that it does not even justify the expenditure of resources necessary to recognize the issue involved.

Even if members of an affected group recognize the impact of the legislation, we may still observe no willingness to contribute from these members and, more importantly, no collective action from this group. The severity of this shortfall in representation depends on the degree or extent to which members of the group free ride. At one extreme, if only a few free ride and the efforts of others take up the slack, there is no underrepresentation. At the other extreme, if all free ride, they will have no political representation, and everyone in the group will lose.

When one considers this interaction between the costs and benefits of political participation, it is relatively easy to see why the dominant image of the political process and its biases is minoritarian. There is, however, significant variation in each of the factors we have discussed. Consequently, there are significant sources of variation or gradation in the dominance of the few and the dormancy of the many. As the absolute per capita stakes for the majority increase (even holding constant the ratio between majoritarian and minoritarian per capita stakes), members of the majority will more likely spend the resources and effort necessary to understand an issue and recognize their interests. In turn, variation within the distribution of the per capita benefits of political action—the degree of heterogeneity—affects the probability of collective action on behalf of the majority by subgroups of higher stakes individuals.

On the cost side, the probability of majoritarian response varies as the costs of political action vary. These costs depend on the rules and structural characteristics of the political process such as size and population of the jurisdiction, size of the legislature (number of legislators), frequency of election, size and scope of the legislative agenda, and the rules of the legislature (and agencies). Smaller numbers of voters are easier to organize, it is easier to prevent free riding, and therefore, the probability of majoritarian activity increases. Smaller legislatures with fewer legislators mean that it is easier to understand the position of any legislator, and, therefore, it is easier to discipline unwanted action at the ballot box and to make the threat of such voting known and credible. Complexity and, therefore, the cost of information also vary with the subject matter of the issue in question. The degree to which someone understands any issue also depends on that person’s stock or endowment of general information. In significant degree, this stock is determined by culture, formal education, and the coverage of the press and media.

Thus, the political influence of concentrated minorities varies depending on the complexity of the issue involved, the absolute level of the average per capita stakes of the larger group, the unevenness of the distribution of the larger group, and the chance that this heterogeneity will produce catalytic subgroups and the availability of free or low cost information to the larger group. Taken to its logical conclusion, this analysis suggests not just that the relative advantage of the concentrated group will vary, but that there may be instances in which the larger group can dominate and even be overrepresented. This potential for domination stems from the simplest dimension of the difference between larger and smaller groups: the number of members in the two groups. In the most straightforward sense, larger numbers of members translates to political power via voting. Voting provides large groups with a form of political action that, in the right circumstances, can be a powerful substitute for the organizational advantages of special interest groups.

The extent to which the political process in question is subject to minoritarian or majoritarian bias is only half the necessary analysis. Comparative institutional analysis requires us also to ask about the characteristics of the alternative decision-making processes meant to alleviate the particular political malfunction. Changes within the political process meant to correct minoritarian bias may aggravate majoritarian bias and vice versa. And then there are the courts. When fundamental rights are raised, so is the role of the courts, meant to interpret and enforce these rights. The adjudicative process, like the political process, is subject to its own malfunctions and its own dynamics of participation.

All decision-making processes and proposed reforms—global, regional, or national—are made up of combinations of these various processes seen across a wide variety of settings. In this context, old labels and ideas must be subject to examination. Calling something democratic or even the presence of democratic forms such as elections and parliaments does not tell us that the results are democratic or even majoritarian. Interest group theories of the political process have demonstrated, for example, how democratic decision-making may, in effect, be controlled by a few against the interests of the many.21 An appreciation for the realities of institutional behavior and institutional choice has helped to challenge idealized visions of the workings of state democratic institutions. In this light, there is no reason why instances of transnational and global governance cannot be seen as themselves correcting instances of majoritarian or minoritarian biases in state institutions that state constitutionalism has not adequately addressed. Alas, there is also the possibility that these changes may also aggravate these state political malfunctions. The important insight, however, is that none of these forms of governance beyond the state can be viewed a priori as either counter to or supportive of ideals like democracy. An appreciation for the realities of institutional behavior and institutional choice is necessary to yield those insights.

The final paradox is that of who decides who decides. In many ways, this is the ultimate constitutional question. State constitutions have always been conceived as holding the answer to that question. Whether one conceives of constitutional law as a “grundnorm,” a set of rules of recognition, positivized natural law, a higher command of a sovereign supported by a habit of obedience, or any other articulation, national constitutions have always been seen as the highest law of the legal system, the criterion for its legitimacy and for the validity of all sources of the law. By challenging the authority of state constitutions, new sites of governance beyond the state require, as we have previously seen, a pluralist conception of power. But a pluralist conception means that there is no single answer to the question of who decides who decides. While this feature may appear to challenge state constitutions, it does not necessarily challenge constitutionalism.

In reality, the question of “who decides who decides” has always been the bedrock issue of constitutionalism, and it is never completely resolved even in state constitutions. This tension is a normal consequence of the divided systems of power inherent in most constitutions. In fact, it seems to be the goal of the Madisonian view of separation of powers as creating a mechanism of checks and balances. Although state constitutions may have developed historical answers to this issue, they are a product of historical and cultural context and are not an unchanging systemic feature of those constitutions or of constitutionalism in general. On the contrary, the nature of the organization of power inherent in constitutionalism requires the question to be permanently open and frequently reassessed. In this way, the pluralist relations of power brought forward by governance beyond the state may challenge state constitutions but are consistent with the ideals and actual functioning of constitutionalism.

By understanding the paradoxical character of constitutionalism, we can free ourselves from the intellectual boundaries of state constitutionalism. There is nothing in constitutionalism that makes national polities the natural and only possible jurisdiction for full representation and participation. There is nothing that dictates that the fear of the few and the fear of the many must be addressed within a national polity. Good institutional choice and, therefore, good constitutionalism may require that the best balance of these fears lies beyond national jurisdictions. Finally, it is artificial to think that state constitutionalism can provide the final answer to who decides who decides when constitutionalism is precisely about dividing (and, in this way, limiting) authority. Seen in this light, state constitutions become a simple contextual expression of constitutionalism.

Constitutionalism is therefore both possible and necessary outside the state. But what does and should this mean for state constitutionalism? What claims can the latter have with regard to an emerging constitutionalism beyond the state? Constitutionalism beyond the state or even global constitutionalism does not mean a global constitution. The fact that state constitutionalism is simply a contextual representation of constitutionalism does not mean that it is no longer the best representation of constitutionalism. In other words, state political communities may still provide the best context on which constitutional ideals can be promoted, and state institutions may still provide the closest approximation to full participation and representation with respect to many issues. That is an issue of institutional choice and requires a serious and difficult comparative institutional analysis. When that is the case, state constitutionalism can still be considered as the preferred form of constitutionalism and the best way to constitute governance beyond the state.

16.3 State Constitutions as a Proxy for Constitutionalism

As we have seen, constitutionalism strikes difficult balances concerning the size of the polity, protection against the excesses of the political process, and the choice of which of many complex decision-making processes will decide. Each of these balances requires difficult choices about institutions and about goals like promoting the ideals of freedom and full participation that dominate constitutionalism. State constitutionalism has developed a series of instruments that promote and preserve these ends such as separation of powers, democratic decision-making through representative bodies, and the doctrine of fundamental rights. Nation-states strike these constitutional balances in a variety of ways. This variety may reveal a normative continuum of better and worse responses, a continuum that reflects differences in setting such as the size of the nation-state and the diversity of its population or in its history and the path that history has dictated. Most often it is a combination of these factors.

There are both analytical and programmatic lessons here. The institutional choices and comparative institutional analysis involved in understanding national constitutional choices carry over to the transnational level. The constitutional choices inherent in governance beyond the state raise the same difficult choices about size of polity, protection against political malfunction, and the decision of who decides. At the global level just as at the state level, we need to be suspicious of panaceas and aware of relevant trade-offs. Governance beyond the state means an increase in numbers and complexity. In this complex world, the best, but far from ideal, vehicle for global constitutionalism may, in many circumstances, paradoxically be state constitutionalism. In this section, we will suggest why this odd programmatic alternative may make sense. In subsequent sections, we will expand on the analytical insights gathered here to examine a variety of approaches to and arguments against and for constitutionalism beyond the state.

In understanding the role of state constitutionalism in constitutionalism beyond the state, it may be useful to distinguish between achieving a procedural and a substantive balance in constitutionalism in general. The procedural balance is between intensity and inclusion in promoting participation in the decision-making process. This has a twofold dimension. In the first place, decision-making processes should not only promote equal participation but also ought to reflect the intensity of the impacts on the different affected interests. In the second place, decision-making processes must resolve the tension created when the relative participation and representation of each individual changes with the number of participants included in deliberation. There are inherent trade-offs here in what interests and people are effectively represented. It is easy enough to see how procedural choices yield substantive results.

Substantive constitutionalism can be cast as the balance between individual autonomy and civic solidarity. Constitutionalism is about safeguarding a society of equal and free individuals and providing them with instruments to pursue happiness in the exercise of their freedom. Here are the traditional roles of liberty and equality. Needless to say, the underlying assumptions behind these goals or the ways to achieve them are highly contested. Society requires governmental mechanisms to manage the conflicts between its members and to provide to all members of that society equal instruments to pursue happiness in the exercise of their freedom. These goals require government action and protection against government action. Freedom and liberty require government and can be destroyed by it. Constitutionalism is forged in the heat of this tension. This constitutionalism must also embrace the principles of equal treatment and distributive justice, making this tension both deeper and more obvious.

State constitutions, with national political communities and their artificial borders, offer advantages in managing these constitutional tensions. These advantages stem from the existence of a traditional political community and its underlying long-term political contract Where a political community can be developed beyond the state, these advantages will tend to follow it. The context provided by the traditional pathways—underlying established national political communities—make it easier to confront the trade-offs necessary to strike the constitutional balances necessary to support governance beyond the state. In a world of high numbers and complexity, these established contexts for decision-making often make it more likely that decision-making tensions can be satisfactorily worked out. They create a better chance of a more democratic process by significantly lowering the costs of participation.

Established paths of majoritarian democracy, for example, make deliberation possible by lowering distrust and opportunistic behavior, and, in some cases, they can promote the trust or at least the familiarity that can allow a greater sense of empathy and fairness.22 In a world in which some will win and some will lose in political decision-making, the familiar pathways of an established political community make it easier to maintain the balances between the scope and intensity of participation and individual autonomy and civic solidarity. First, they help assure the losing side that their loss in one instance can become a victory in another. In other words, there are no permanent losers and winners.23 No one always wins and no one always looses. Second, it avoids zero-sum decision-making: those who win, knowing they may lose in the future, have a greater interest in taking all interests into account and in balancing participation with intensity of impacts. It limits absolute winners and loosers: who wins doesn’t win everything and who looses doesn’t loose everything. In turn, this sense of the long-term supports structural arrangements that qualify and control democratic decision-making in order to safeguard values such as individual autonomy or distributive justice through the role of devices such as fundamental rights. The full development of constitutional ideals and their trade-offs require a context of application that is not dominated by one-shot decisions but is, instead, grounded on the stable framework provided by a political community.

All of these realizations must be understood in the context of the transnational decision-making that concerns us. This is far from an ideal world, and the institutional alternatives available are far from perfect. No one observing the realities of even the most respected state constitutions and communities can miss the serious and even tragic episodes that formed their character. There is nothing ethereal about state constitutionalism. If it is the best, then it is the best of imperfect alternatives. But it is this difficult and complex context that gives the established and sometimes subtle pathways of state constitutions, with their political communities, their advantage. Established institutional pathways matter, and they matter most as numbers and complexity increase.24

Communities are not, in this sense, contrary to a liberal perspective. An appropriate theory of liberalism must make room for communities in the pursuit of individual autonomy. This is so for three reasons. First, communities provide the deliberative space and established decision-making processes necessary for the pursuit of individual autonomy. Without participation in deliberative processes, there is not true individual autonomy and without the democratically organized institutions of political communities, it is difficult to find a context in which to express or realize individual autonomy.25 Second, communities promote the civic dynamics necessary to effective individual participation in those common deliberative processes and public spaces.26 Third, communities enhance individual autonomy by providing joint spaces for differentiation. The existence of different communities promotes a higher possible realm of individual choices even in contexts where collective action is necessary. Individual autonomy in a social setting presupposes choices and negotiation. Communities provide the context and even the language that allows for this choice and negotiation. Again, we are far from suggesting that existing political communities achieve these results perfectly or even near perfectly. We are suggesting instead the more relevant possibility that, in many contexts, they will do it best.

The tensions of constitutionalism to which national political communities and constitutions respond can only be addressed at the transnational level with an appreciation for the pathways necessary for their resolution. The political contract underlying national political communities and its subtle evolution over history provide the basis on which to develop both the political and social viability of the normative project of transnational constitutionalism. This is not to say that state constitutionalism is the only form of constitutionalism possible or that constitutionalism beyond the state is a nonstarter. On the contrary, it is already taking place, and it is rendered necessary by the increased interdependence between political communities. But often, its starting point will have to be state constitutionalism or forms of constitutionalism linked to other emerging political communities, such as the European Union.

We now must confront the questions raised by attempting to construct governance beyond the state on the foundation of state constitutionalism. If the nation-state is the building block, does that signal the end of any claim for constitutionalizing governance beyond the state? And if transnational constitutionalism can exist in the absence of a global polity community, how do we reconcile this form of constitutionalism with the claims of state constitutionalism? In order to move constitutionalism to the arena of governance beyond the state, we must somehow move beyond a normative theory of political communities to a normative theory of social decision-making. This emphasis on the realities of decision-making allows us to imagine constitutionalism without a constitution. But even if such a move is necessary and possible, we must consider if and when this form of constitutionalism ought to displace the constitutionalism linked to national political communities, particularly absent a transnational political community. We will address these questions in the rest of the chapter.

16.4 Constitutionalism at the Transnational and Global Level

Normative conceptions of governance beyond the state tend to reflect a myriad of philosophical perspectives. Constitutionalism is not absent from these discussions but is more frequently assumed than exposed. The tensions and balances we have discussed and the issues of institutional choice and participation that we have emphasized are merged. When constitutionalism appears in the context of most governance beyond the state discussions, it tends to play a rhetorical role. There are those who use it to legitimize the process of governance beyond the state and those who use it to oppose the governance beyond the state. In this section, we will briefly review a variety of uses of constitutionalism beyond the state that have been, more or less explicitly, put forward.

16.4.1 Alternative Programs for Constitutionalism beyond the State

16.4.1.1 Rights Constitutionalism

Ernst-Ulrich Petersmann speaks of a developing international constitutionalism with as yet undefined contours.27 For Petersmann, trade law is the major example and even the engine of global integration and its emerging constitutionalism.28 He conceives of the WTO and the agreements derived from the Uruguay Round as the primary conduits for such global constitutionalism. He argues for a “rights-based” constitutional development from the ground up, through individual litigants and courts, similar to what happened in the European Union.29 Petersmann departs from a certain Kantian conception of the international community. He perceives the new forms of global and transnational governance as deriving their legitimacy from the use made by individuals of human rights and international trade. In his view, it is the role of international trade law to guarantee the freedom of individuals in the international arena so that they can fully enjoy their personal autonomy. Constitutionalism is promoted, in the global arena, by extending the scope and application of international trade law, human rights documents, and dispute-settlement mechanisms. For Petersmann, there is an emerging process of global constitutionalism where democracies will operate “in a constitutional framework of national and international guarantees of freedom, non-discrimination, rule of law and institutional ‘checks and balances.’”30

Petersmann’s vision, shared by others, transfers to the global arena the conception of constitutionalism as a constraint on public power shared by Hayek and the ordo-liberals.31 Under this view, international human rights and international trade law are not in opposition, but are complementary. Both international trade law and international human rights are seen as largely deregulatory. They both set out limits for the state in attempts to control voluntary activity.32 But this conception of both human rights and international trade law is hardly universally accepted. Some conceptions of human rights require strong government intervention. Even international trade law may enhance trade by setting international regulatory standards to which all economic operators must conform rather than by simply liberalizing trade through the elimination of regulatory standards. The historical evolution of markets and trade has been based on the evolution of systems that impose and enforce standards. Whether the strategy of imposing or removing standards is superior in any setting depends on many considerations. The paramount issue is again institutional choice: the question of whether an imperfect market or any of a number of imperfect regulatory regimes will be best in promoting trade or in balancing trade with other human rights. There is no a priori way to answer this question and, therefore, to define a single conception of human rights even in this narrow sense. The answer to this question determines which of the available processes of governance beyond the state holds the necessary legitimacy to enforce human rights or international trade.

The conception of global constitutionalism espoused by Petersmann and others is a minimal notion of constitutionalism: nondiscrimination, individual rights (mainly, economic rights), and dispute-settlement mechanisms empowered to enforce those rights and, in the process, decide a wide variety of regulatory and social issues. This position is filled with institutional choices, many of which are unexplored. It contemplates that this will develop into a set of individual constitutional rights protected at the global level from any form of power. International trade will fuel the development of an international rule of law through these economic rights and dispute-settlement mechanisms. The emphasis is on the imperfections in the political process at the state level, and the substituted institutional alternative is the adjudicative process at the global or transnational level. Government on the state level will be limited in favor of market determinations, and these limitations will be enforced by courts, presumably on the global and transnational level.

The problem is that these analyses tend to be single institutional. There can be no doubt that political processes—national or transnational—can be highly imperfect. They may be subject to either minoritarian bias or majoritarian bias or both. But severe imperfection is only a necessary condition for rejecting an institutional alternative, and, given the setting of high numbers and complexity, it is a trivial necessary condition. At high numbers and complexity, all institutional alternatives are likely to be highly imperfect. The alternative institutions to which decision-making is transferred by this set of human rights are implicitly assumed in an idealized form. These idealized institutions tend to be either courts or markets. But, as the analysis of the paradoxes and tensions of constitutionalism has hopefully highlighted, such institutions are themselves subject to other forms of constitutional suspicion and potential malfunctions. They have their own dynamics of participation with their own problems of skewed representation that in many instances parallel those in the political processes. Indeed, if we are speaking of courts as a central decision-maker, we must face the tremendous difference in size and resources of the reviewed and reviewer. Courts can review only a tiny portion of the output of political processes especially those that involve the imposition of market controls.33 Once again the correct analysis must be comparative institutional, not single institutional, and that precludes easy, a priori conceptions of governance and ignoring the institutional shortcomings of preferred alternatives.

16.4.1.2 Political Constitutionalism: The Cosmopolitan View

Another Kantian and liberal trend focuses on the ideal of a cosmopolis.34 Here the ambition is greater than in the previous case: creating a global civil society that can reconstitute, at that global level, the national political contract without relying on an agreement among the nation-states. The existence of a global political community would make it possible to have global democracy. Such an ambition is supported by the liberal normative aspiration of greater inclusion and, therefore, the associated removal of the national borders that restrict the full realization of the ideal of a society of free and equal individuals. In this light, global or transnational governance becomes a welcome foundation on which to build this global democracy. The proposals on how to do this vary,35 but they all have both bottom-up elements—for example, promoting the creation of transnational political action—and top-down elements—promoting the democratic reform of international organizations such as the United Nations.

There are several problems with these programs. The first is how to transform these ideal situations into a workable constitution. Ideal institutional alternatives are not available, and, therefore, real institutional alternatives must enter the analysis. When they do, the implicit assumption that higher levels of governing are the obvious means of the realization of these liberal goals is no longer viable. An assumption is now transformed into a problematic inquiry which again cannot be resolved by recourse to ideal types.

The problem is not just pragmatic. Without sufficient care for the realities of institutional choice and comparative institutional analysis, the cosmopolitan expression of governance beyond the state can easily yield nondemocratic processes. More broadly, focusing on a limited perspective of constitutionalism equated with larger political communities and global constitutionalism assumes away the tensions and balances we discussed earlier. There are essential and nontrivial issues about the realities of participation and representation here, such as the balance between scope and intensity of participation. The larger political community may in theory be more inclusive, but a significant increase in numbers and complexity changes the dynamics of participation. Per capita stakes decrease, and the costs of effective participation increase. These changes increase the possibility that many individuals will not or cannot effectively participate in any of society’s decision-making processes, and, therefore, the movement to the global or transnational level may actually mean less participation and individual autonomy. Smaller jurisdictions exist not only because large ones are not possible. They exist because, in some instances, they provide for better participation and allow for greater differentiation and individual autonomy.36 Whether and to what extent smaller or larger jurisdictions better achieve any given desired result is the basic and contested inquiry. It is an inquiry that must not be assumed away.

16.4.1.3 Procedural Constitutionalism: Alternative Deliberative Processes

In an effort to counteract political malfunction at the global and transnational level, some have proposed a form of procedural constitutionalism by focusing on the quality of the deliberative processes adopted at the global level. These proposals call for greater inclusion of civil society on transnational decision-making (e.g., participation of nongovernmental organizations), increased access to the deliberative process, and adoption of higher standards than states regarding transparency and access to information. These alternative forms of participation are intended to increase the legitimacy of constitutionalism beyond the state. But the legitimacy they promote does not appear sufficient to outweigh the more traditional democratic legitimacy of the state that they seek to replace. Although they furnish governance beyond the state with some democratic insights, they leave unanswered how we should resolve, in most cases, the tough institutional choice between these reformed processes of governance beyond the state and the traditional democratic state. Both are imperfect for different reasons. More importantly, these attempts at deliberative reform fail to recognize the realities of bottom-up political processes in which different forms of participation are relevant. In some cases, more access to the decision-making processes and higher transparency may not solve but aggravate problems of participation. The dynamics of participation depend on both the costs of participation and its benefits. If the individual benefits are low because they are diffused (as it is often the case with dispersed groups), then easier access and higher transparency may simply make the decision-making process more expensive for diffused interests and, therefore, even more susceptible to capture by concentrated interests. Tactics such as delay or skewed representation may undermine rather than aid the interests of the underrepresented, making governance beyond the state less—not more—democratic. In a world of high numbers and complexity (the world of governance beyond the state), concentrated interests may be the ones that exploit the advantages of programs or procedures meant to create easier access and higher transparency. Once again the implication of the dynamics of participation on the real workings of governance at any level is the central inquiry in determining the best constitutional strategies for governance beyond the state. It is unwise to unnecessarily truncate that inquiry by assuming the validity of a small set of procedural reforms. Again, such a limited (single institutional) conception of constitutionalism will not serve us well.

16.4.2 Positions Rejecting Constitutionalism beyond the State:

16.4.2.1 The State View

A first argument against global constitutionalism can be encapsulated in the slogan: “small is better.” We have already presented the presumption that small communities work better in processing differently affected interests. Transaction and information costs are lower; participation is more viable, more intense, and more effective; and a culture of cooperation is more likely. For some proponents of limited size, small communities are associated with the ideals of deliberation where rational discourse is fully possible, different perspectives are taken into account, and decisions are achieved through consensus.37 There is a central concern about the roots of democracy. The vision is that power should be as close as possible to the people. As the polity moves from the local to the global, democracy may lose its quality and the great ambition of global constitutionalism (to include all) becomes its greatest handicap. Although proponents of smallness acknowledge the dangers of exclusion and tyranny involved in small communities, they assume that nation-states have dominated these risks and, as a consequence, governance beyond the state is a step too far.

As with the other positions we have reviewed, smallness captures useful insights. Numbers and complexity make a difference, and there are disabilities associated with increasing size. But these insights do not make a case for a sweeping rejection of the big and acceptance of the small. Smallness is an inherently limited view of constitutionalism: small is not always better. Because of the exclusionary features of small jurisdictions and the frequent externalities of their decisions (lower inclusion) and because the dynamics of participation imply a greater risk of majoritarian bias (a minority may be easy to identify and insulate from the rest of the community), smallness trades one set of problems for another, and it is the careful consideration of this trade-off that is the issue that must be central.

Underlying some views opposing constitutionalism beyond the state is the normative assumption that it cannot (and not simply that it currently does not) secure the necessary conditions of political loyalty. There is more than smallness here. This sort of political loyalty would require some form of ethno, cultural, or historical identity and not simply civic commitment. Here, constitutionalism is not a producer of values but instead is produced by them. This is a thicker communitarian view. It does not form a community for values deliberation, but it embodies, instead, the values of a preexistent community. The attachment to smallness, on the other hand and in itself, does not require such a preexistent community of values. It simply argues that democracy works better in smaller jurisdictions.

An emphasis on political loyalty detached from any presumption about smallness actually tends to favor the state as the single form of constitutionalism and, therefore, as constituting the optimal form of legitimacy for governance beyond the state. Because nation-states have formed and been formed by long-term political communities, governance beyond the state, built on state constitutionalism, helps solve the absence of an underlying political community in governance beyond the state. Thus, Koskenniemi argues that, in spite of the generalized international agreement on a human rights discourse, the lack of a true international consensus on the content of human rights robs global governance of its legitimacy.38 For him, preventing an authoritarian definition of the rights and other principles of international law requires the intermediation of the state “because its formal-bureaucratic rationality provides a safeguard against the totalitarianism inherent in a commitment to substantive values, which forces those values on people not sharing them.”39 Following this view, governance beyond the state would be limited to cooperation and institutionalized debate among states.40

Even though we lean toward a central place for state constitutionalism in the world order, this view seems troubling. First, it ignores the reality that, as the same author recognizes, international organizations do more than simply enforce preexisting agreements. They establish and define priorities and policies.41 Even if we could still say that many of these priorities and policies are defined by deliberation where states’ representatives participate, we still must ask whether the decision-making regime should be state constitutionalism or traditional international law. Second, the Koskenniemi position makes too broad a claim of constitutional legitimacy for the state to be opposed to transnational governance, particularly in a context of increased transnational interdependence. As we will argue in more detail later, Koskenniemi may be right if he is simply noting a presumption in favor of national political processes. That presumption should not be absolute, however, and there are even instances where transnational constitutionalism can be legitimate precisely because of the role it plays in improving national political processes.

16.4.2.2 The Structural Bias View

Another critique of governance beyond the states focuses directly on fears about the character of transnational decision-making. Such attempts would be illegitimate not because of their transnational or global character but because of their structural biases. Its processes are seen, at best, as empowering the market at the expense of political processes and, at worst, as empowering particular economic interests at the expense of the general community. In some cases, these problems are traced to decentralized power.42 In others, they are associated with the centralized authoritarian imposition of one power over all others.43

Despite the fact that these critiques focus on decision-making, they are cast in terms of fears about the imposition of questionable values or at the least of values out of context. They see international trade, for example, as embedding particular moral and societal visions that either embody contestable notions of societal values to be imposed on all political communities or transpose those values to totally different contexts without taking into account the particularities of those contexts.44 The argument is that these values are often exported in an idealized form that does not even correspond to the reality of their application in their home systems.45

There are deeper issues of both goal choice and institutional choice buried in these arguments, and their often circular nature makes it difficult to unpack them and examine them critically. At base, they are perfectionist and single institutional and, therefore, do not provide much insight into the analysis of constitutionalism. In some cases, they deny the legitimacy of the outcomes of democratic deliberation because they deny that the conditions for such democratic deliberation can be fulfilled by current societies. In other cases, they deny the possibility for rational deliberation. Although it is clear that current constitutional forms do not provide a full realization of constitutional ideals, this will be true for any real-world attempt at constitutionalism or any structure for governing. The best of human decision-making and, therefore, the best of constitutionalism can never provide a perfect reflection of all the involved interests and their intensity. It can only provide approximations.

We do not doubt that there are serious malfunctions in existing systems. But institutional choice and institutional behavior must be the cornerstone of any effective examination of constitutionalism. And any adequate consideration of institutional choice requires institutional comparison. Unfortunately, these theories of structural bias usually do not put forward plausible institutional alternatives, and where institutional alternatives are advanced, they are never critically examined to see whether they suffer from even more serious institutional malfunctions.

The problems of perfectionism and single institutional analysis are hardly, however, exclusive to those who emphasize structural biases. We have seen them in many other places. Those who argue for a rights constitutionalism forget that these rights must be defined and they are in effect trusting the definition of those rights to either the market (economic competition under free trade and nondiscrimination) or courts. Perhaps these are superior solutions, but they are highly imperfect, and whether they are better than, for example, states’ political processes is the issue to be decided, not the conclusion to be assumed. They distrust national states’ political processes and highlight their potential malfunctions. But they ignore the potential malfunctions in the transnational institutions that they empower. Their preferred institutional alternatives dwell in transaction costless or frictionless worlds, but the institutional alternatives they attack are assessed and found wanting in real-world contexts. The arguments for cosmopolitan perspectives suffer from a similar shortcoming. They stress the gains in inclusion generated by democratic transnational and global institutions but ignore the many democratic malfunctions that arise in the context of larger jurisdictions of participation. Champions of the state and its sovereign powers also adopt a single institutional perspective. They highlight the democratic deficiencies of transnational and global processes but ignore many of the current malfunctions of the state, both in terms of inclusion of outside interests and participation of certain domestic interests. The same could be said of the deliberative transnational theories. They assume that perfect deliberative conditions are easy to establish and function frictionless through the right procedures but ignore that in massive and complex societies with high transaction and information costs, those procedures may actually increase some of the traditional political malfunctions. Even higher transparency and access to information do not work as universal improvements and, therefore, cannot be espoused without serious examination of its implications in the real world. As always, issues surrounding the realities of the dynamics of participation lurk. The higher participation of the so-called actors of the civil society may, in some instances, be part of the solution, but, in others, it may be part of the problem.

These realizations do not mean that the solutions embodied in these various positions are without merit. On the contrary, they highlight different aspects of the potential democratic and constitutional issues and possibilities of different institutional alternatives. But, in doing so, they in effect prove that, in a frictionless world, all these institutions provide perfect participation and that, in the real world, none would do so. In the perfect market, people would freely express their preferences through what they buy. The aggregation of all the voluntary market transactions would bring about the most democratic decision (that most preferred by either the higher number of people or by the higher intensity of their different preferences). In states, perfect national political processes would have no problem collecting the necessary information to aggregate collective preferences, expressed according to the intensity of the stakes of the different affected interests, whose full participation would be assured by the absence of information and transaction costs. Those states could then frictionlessly coordinate their preferences with those of all other states in a transaction costless world of international relations. In this frictionless world, the same could be said for international organizations, which would be capable of collecting all the necessary information and reflecting the interests of all participating states. In fact, international organizations could make the most localized decisions because they would have no problem in measuring the intensity of the different interests to design and harmonize decisions at all levels. Of course, decisions could also be left to local deliberative processes because, in such a costless world, they could perfectly reflect all the local interests and internalize outside costs by frictionless negotiation with other locales.46 To sum up: in a frictionless world, institutional choice doesn’t matter. Anything and everything works. Constitutionalism could take any form at any level.

But we live in a massive, complex, and difficult world where the best choices will be highly imperfect. In that world, institutional choice is essential and difficult, and comparative institutional analysis matters. It is the core of constitutionalism and of the real-world practice required by the paradoxes it embodies. When analysts decide to attack existing choices as highly imperfect, they are always correct. But the existence of these severe imperfections provides only a trivial necessary condition for reformation. When these analysts offer solutions that come from the frictionless world, they are fundamentally and analytically mistaken. In the highly imperfect world of high numbers and complexity, frictionless solutions are unavailable and, therefore, promoting them is useless and misleading. Constitutions and constitutionalism must be formed in the real world, and at their very best they will be imperfect.

16.5 From Constitutions to Constitutionalism as a Framework of Analysis for Governance beyond the State

Like others, we are searching for the best mode of constitutionalism for governance beyond the state. But we do not expect to find a new constitutional model with a complete architecture of principles and institutions. In fact, it is our position that no such model can be found. There is such a variety of governance beyond the state settings that any “one-size-fits-all approach” is at best suspect. Instead, we put forward a methodology for constitutional choices in governance beyond the state that can make use of the insights of the theories we have discussed and, in doing so, reflect the paradoxes and tensions upon which constitutionalism is founded. These paradoxes and tensions coupled with the high transaction, organization, and information costs of our world mean that the institutional choices that are the building blocks of governance beyond the state will always be difficult in two senses. First, the choices will tend to be close and problems in one alternative will often be mirrored by parallel problems in the other. Second, in a world of high numbers and complexity, the real best choices will be far from the ideal. We will often be choosing the best of the bads. We can hide from these realities, but only at the cost of irrelevance.

Pieces of the analytical framework we are proposing have surfaced as we have discussed the various approaches on governance beyond the state and constitutionalism. First, the usual approaches to constitutionalism in a context of governance beyond the state suffer from a problem shared by many forms of law and public policy analysis. They are single institutional: they focus on a particular set of malfunctions and propose a constitutional alternative without taking into account the paradoxes and balances of constitutionalism and the potential constitutional malfunctions of the alternatives proposed in a world of high transaction and information costs. For want of a better term, we can call the manifestation of this pervasive problem in the governance beyond the state context single constitutionalism. It is a conception of constitutionalism not as normative framework for institutional choices but as embodying a particular institutional choice.

In the governance beyond the state context, single institutional analysis is commonly accompanied by perfectionism. Perfectionism is in turn manifested in two ways. First, there is the belief that showing serious malfunctions in existing institutions makes the case for reform. There are malfunctions of all sorts: political, market, judicial, administrative, and so on. The argument that existing markets, political processes, and courts are subject to severe malfunction is at the same time always true and, standing alone, largely irrelevant. It might seem that this very common sort of single institutional analysis is justifiable because it sets out a necessary condition—in the form of market malfunction or political malfunction, for example—for institutional choices such as government or transnational regulation or deregulation. Moreover, the degree or extent of market failure or political malfunction would seem critical in assessing the case for regulation or deregulation and, therefore, single institutional analysis would seem at least a good first approximation of comparative institutional analysis.

Upon closer inspection, however, none of these arguments for single institutional analysis holds. Yes, market failure or political malfunction are necessary conditions. But they are trivial necessary conditions with little analytic value. They are always fulfilled and, in a complex world, always significantly fulfilled. The best functioning market or political process is far from perfect; transaction costs or political process participation costs are always considerably greater than zero.

More importantly, a single institutional approach cannot be justified even as a first approximation of comparative institutional analysis because institutions tend to move together. The same conditions—usually wrapped around the increasing costs of information—that cause one institution to deteriorate also cause the institutional alternatives to do so. In particular, all institutions deteriorate as numbers and complexity increase creating a similar movement of institutions and ruling out a role for single institutional analysis. That institutions tend to move in a similar direction does not mean that they move identically. As numbers and complexity increase and, therefore, transaction costs and other participation costs increase, institutions can vary in the rate if not the direction of their movement. It is here that comparative advantages and superior institutional choices lie. But for present purposes the central point is both simple and fundamental: that institutions move together makes single institutional analysis irrelevant and comparative institutional analysis essential albeit difficult.

The second version of perfectionism is the mirror image of the first. Proponents of reforms set up idealized visions of these reforms. They tend to see the advantages of their reform in terms of the superiority of some set of social goals that they associate with a given institutional form. Markets are associated with allocative efficiency, including, at the transnational level, through regulatory competition. Political processes are associated with redistribution. When arguments are made for a higher or lower level of political decision-making, they often imply different assessments of who is better placed to determine the scope and interests to be taken into account in allocative justice. Courts are often associated with protection of individual rights both at national and transnational levels. These examples only scratch the surface of the quite sophisticated philosophical considerations of goals and values that accompany these quite unsophisticated considerations of institutions. The realities of institutional choice do not allow these simple associations of goal and institutions. Even if one can establish without doubt a single vision of the good, nothing about institutional choice and, therefore, law and public policy follows. Depending on the setting, courts or political processes may be the best at producing allocative efficiency, markets or courts may be the best at achieving fair distribution, and political processes or markets may be the best at protecting individual rights. Assuming a hardwired connection between any goal and any institution is analytically precarious. This failure is compounded when it is accompanied by the assumption that the institutional form wrongly associated with the given goal functions frictionless.

Put simply, the normative project of constitutionalism cannot be pursued by assuming perfect or idealized institutions or processes. Participation costs, such as transaction and information costs that mediate between constitutional rules, processes, and individuals make all institutional alternatives highly imperfect and disrupt the idea that any institution mirrors some constitutional ideal. Any constitutional argument based on an institutional ideal in comparison with an institution operating in a world of transaction and information costs is doomed from the start. Second, constitutionalism itself recognize this. This is why it is inherently paradoxical and grounded on a permanent balance between opposing tensions. Any form of single constitutionalism, which advocates for a particular institutional model of constitutionalism, ignores the paradoxes of constitutionalism and how they require different institutional alternatives.

It is in this context that we must address the interaction between the national and the international and, therefore, the relationship between state and transnational constitutionalism. Here state constitutionalism is simply a contextual representation of constitutionalism and not its single expression. There is nothing in constitutionalism that requires its limitation to the borders of the states. This does not mean, however, that state constitutionalism is both unnecessary and without normative authority. We tend to believe that, in this complex world of imperfect institutional choices, state constitutionalism is often the better alternative because of the advantages created by the existence of traditional political communities at the level of states or, arguably, also the European Union. These communities provide political and social loyalty, linked to a long-term political contract, that allows for the better contextual resolution of the tensions of constitutionalism. They also lower the costs of participation in the processes of national and transnational decision-making by leaving in place familiar structures and processes. None of these advantages comes without costs, and these costs will vary with setting and, therefore, so will the reliance on states as the participants in governance beyond the state. In other words, recognizing the particular legitimate authority of state constitutionalism cannot ignore the ultimate need for new forms of constitutionalism beyond the state that interdependence is creating. This obviously requires more than a simple reference to the international commitment of the state. It requires a constitutional form of controlling the extent of autonomous normative decisions that are left for transnational institutions and of reviewing their impact on state constitutionalism. They also require a constitutional form of balancing the competing state constitutional claims that come into conflict through the mechanisms of interdependence (such as those of free trade).47

The reality is that, even if we begin with a perception that governance beyond the state is or should be built on state constitutionalism, we have not gone very far in understanding the place of governance beyond the state. There is an interaction here between normative and positive analysis. As we examine particular forms of governance beyond the state and the theory and reality of their attempts to navigate this constitutional balance, we see the various forms of constitutionalism appear. The basic actors in each instance may in theory be the states. But the reality of decision-making that emanates from the structures lying behind entities like the WTO has evolved beyond a world of national veto and unanimous decision-making. The story of this evolution is different for each such organization, but it is clear that it raises questions of institutional choice and constitutionalism beyond the state.

In its broadest sense, constitutionalism is a normative theory to allocate, discipline, and govern power in such a way as to maximize constitutional ideals such as freedom and full participation and representation. Such a theory is applicable to larger and smaller jurisdictions of social decision-making, to political processes, and to courts or markets. It is and ought to be applicable to any institution that exercises power. Its expression does not have to be the same as state constitutionalism. We cannot require governance beyond the state to be legitimated under the same conditions as those of state constitutional law. But we must require it to be legitimized in constitutional terms or at least for the governance choices it requires to be assessed in constitutional terms. We should not confuse constitutions (the constitutionalism of political communities) with constitutionalism.

Constitutionalism beyond the states will often be, contrary to state constitutionalism, a constitutionalism without a political community. It cannot therefore be based in the traditional constitutional model of the state. But it must proceed through analogous institutional choices, based on comparative institutional analysis, and taking into account the constant trade-offs between the constitutional values of inclusion and intensity of participation, the different stakes of potentially affected interests, and the way the different institutional alternatives interact with transaction and information costs. The fact is that governance beyond the state cannot aspire to reflect the democratic and constitutional model of the states, but, instead, its normative value can be found in providing new institutional alternatives to correct some of the malfunctions of states in a context of increased interdependence. Down this path are inevitable trade-offs and difficult institutional choices. But it is the only path to good governance beyond the state.
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What is the distinctive mark of legal governance at the transnational level? Legal pluralism has generally adopted an agnostic approach to this question, focusing instead on the more descriptive task of cataloging the entities that populate the field of global governance and of analyzing the interactions between them. So-called transnational law provides an important terrain of engagement for this debate. Private transnational legal structures can be found in diverse areas, ranging from trade-related issues, to corporate responsibility, human and labor rights, and environmental protection. The challenge for transnational constitutionalism—as with other areas of legal pluralism—lies in developing an institutional model that explains how constitutionally embedded legal authority can arise independently of the institutional structures of state-based public law. In this chapter I propose a novel response to this question, which is based on the idea of networked constitutionalism. In this framework a legal order generates its own validity through an emergent, network-based process. By developing a complex web of interrelated and cross-referencing norms, enforcement mechanisms, and institutional structures, such a network can achieve systemic autonomy and legal authority that is independent of the political apparatus of the state.

What is the distinctive mark of legal governance at the transnational level? Legal pluralism has generally adopted an agnostic approach to this question, focusing instead on the more descriptive task of cataloging the entities that populate the new global pluriversum and of analyzing the interactions and collisions between them.1 However, disengaging with the fundamental questions of the nature and evolutionary dynamics of global law has left legal pluralism without a sound theoretical basis for differentiating law from nonlaw in the transnational arena.

In this chapter I offer a novel framework for thinking about these questions, focusing on the terrain of transnational law. Private transnational legal structures can be found in diverse areas of global governance, ranging from trade-related issues, such as financial reporting, corporate governance, product standards, and copyright, to core sustainability issues focusing on corporate responsibility, human and labor rights, and environmental protection.2 Transnational constitutionalists such as Gunther Teubner, Neil Walker, and Thomas Kleinlein have argued that transnational law regimes have a constitutional quality that justifies thinking of them as law. Teubner described transnational law as follows: “In the sea of globality, only islands of the constitutional will emerge. The new constitutional reality is characterized by the co-existence of independent orders, not only of states, but at the same time also of autonomous non-state social structures.” 3 Neil Walker has emphasized similarly the way in which these new forms of law challenge our conventional understanding of legal authority.4 Other scholars, such as Martin Loughlin, have been more skeptical of this argument. For Loughlin, “[g]lobal law is ratio; it is the expression of a type of instrumental reason that informs the guidance, control, and evaluation mechanisms of the many regulatory regimes that now permeate contemporary life.”5 It does not possess the kind of authority attributed to it by transnational constitutionalists.

At the core of the debate about transnational constitutionalism lies the question of how can nonstate law develop systemic autonomy? That is, can we develop a theory of law that allows us to understand an emergent system like transnational law as an autonomous legal order whose authority cannot be traced back to state-based sources? This effort faces several challenges. Although transnational law has the appearance of law in its textual underpinnings (its myriad codes and guidelines establish a textual environment that greatly resembles national law),6 it lacks the institutional building blocks that are associated with law in its domestic and international manifestations. Transnational law lacks a judicial system, which plays a crucial role in generating the communicative dynamics characteristic of domestic legal systems. It also lacks a legislative structure that links the legal system with the political sphere and provides it with legitimacy. Furthermore, transnational law does not possess the kind of societal solidarity and deliberative structures (a demos) that are considered essential by democratic theorists for the emergence of constitutional regimes.7 These missing institutional components raise doubts about the capacity of transnational law to generate the kind of reflexive communicative dynamics characteristic of autonomous legal systems. An argument that transnational law constitutes a new type of legal authority operating beyond the traditional structures of state politics must therefore be accompanied by an institutional model that explains how such authority can arise independently of the institutional structures of state-based public law.8

In prior work, I have proposed a new theoretical framework for thinking about nonstatist legal authority: networked constitutionalism.9 This framework offers a new way of imagining the constitutionalization of law at the transnational level, by modeling transnational legal authority as an emergent, network-based phenomenon. The model is based on two tenets. First, it offers an alternative empirical explanation for the emergence of postnational authority based on network analysis. Second, it develops a new metaphysical understanding of grounding that does not simply mirror existing state-based constitutional paradigms. Through this two-pronged approach, the theory of networked constitutionalism seeks to respond to the critique of transnational law skeptics such as Martin Loughlin.10

The idea that networks play a significant role in global governance can be found in the work of other scholars,11 but there has been no attempt to provide a complete and empirically driven account of the constitutive function of networks in the evolution of postnational legal authority. The literature on legal pluralism, for example, has tended to focus on the dilemmas generated by the interaction between the network nodes. Teubner and Fischer-Lescano have studied the problem of regime collisions.12 Nico Krisch and Paul Schiff Berman considered potential responses to the problem of colliding normative regimes, ranging from interface norms (Krisch) to dialectical legal interactions (Berman).13 Although this analysis touches upon important issues, it leaves unanswered the question of how these pluralistic systems acquire their authority. Other works have attempted to unfold the fundamental logic of transnational networks. However, their conceptual approach was not sufficiently refined to capture the complex institutional pathways through which transnational networks evolve and operate. For example, Neil Walker used the ambiguous term “mutual irrigation” to describe the interaction between “post-national institutions of governance.”14 Karl-Heinz Ladeur has written about a “new relational ‘rationality of networks,’” in which “legal meaning must be generated from several overlapping texts and contexts of practice in an experimental approach that comprises both the domestic and the transnational realms.”15 Zumbansen and Bhatt have discussed “the thickening of the transnational constitutional space” through coevolution “with the actual development of specialized institutional and procedural norms, which continue to exist in fragmented, regulatory realms.”16 All these accounts capture important intuitions about transnational networks, but they stop short of developing an explicit account of the constitutive role of networks in the self-foundation of transnational law and of the exact institutional pathways by which it takes place.17 Thus, we need a more rigorous model of networked constitutionalism, and in this chapter I explore an approach that incorporates ideas from mathematical network theory.

The next section explores the problem of grounding in the discussion of postnational legal authority. The chapter then proceeds to describe the model of networked constitutionalism and concludes with some general reflections.

17.1 The Grounding of Transnational Law

If state-based law is usually grounded by reference to a positivist source, a social contract, a demos, a rule of recognition, or some other external authority, a challenge for postnational authority (or other nonstate legal authority) is to determine where the grounding for such authority originates. With regard to transnational authority specifically, I argue that the key to responding to this challenge lies in developing a better understanding of transnational authority’s distinctive mechanisms of self-grounding.

The question of grounding is critical for the idea of transnational legal authority because the mechanisms by which the paradox of grounding is resolved domestically do not exist at the transnational level. Gunther Teubner phrased this puzzle as follows:

The contradiction remains: the self-foundation of social subsystems is taking a global course, while only nation-state institutions are available to ensure their political-legal constitutionalization. … Which constitutional subjects, then, will replace nation states to advance the constitutionalization of the global sectors? Can the system of international politics take on this role? Or will the global function systems develop their own constitutions? Or will they be replaced by other transnational configurations—regimes, formal organizations, networks, assemblages, or ensembles?18

Nico Krisch provided another formulation of this problem, which emphasizes the lack of a common demos in the transnational space:

One of the main challenges behind this task is to clarify what self-government through a constitution could mean in a space such as the postnational in which there is no uncontested collective that could express its will in constitutional terms. After all, one of the most prominent challenges of constitutionalism and democracy beyond the state is based on the alleged lack of a common “demos.”19

Martin Loughlin’s critique of the postnational law argument provides yet another account of this dilemma by focusing on the question of “institutional grounding,” here presented by Neil Walker:

For [Loughlin], law is not really law unless it is located within a firm and resilient institutional framework—a framework epitomised by the state legal order but by no means restricted to this one type. The stuff with which I am concerned, according to Loughlin, is really just “regulation”—a kind of ratio-based instrumental reason concerned with the achievement of narrow transnational purpose which may well lack the kind of institutional grounding associated with law.20

The problem facing transnational lawyers—what Martin Loughlin has termed “avant-garde legal scholars”21—is to develop an account of the self-authorization of law outside the boundaries of state politics. The solution provided by networked constitutionalism to this challenge is based on two interrelated moves. First, it demonstrates how law can emerge independently of the state. Second, it develops a new conceptual framework for understanding the self-authorization of law.

I argue that the field of transnational law has developed a novel form of grounding that is based on the emergence of cyclical, self-validating network structures. Grounding refers to the relation of noncausal dependence that holds between legal facts and their determinants.22 The idea of grounding undergirds the fundamental concept of validity, which distinguishes between the law (i.e., rules) in force and that which is not law.23 Facts about what the law is, relative to a particular legal system, are facts about what rules are valid according to the relevant rule of recognition (R) or a hypothesized grundnorm (G).24 The grounding relation is assumed to satisfy certain structural principles, in particular, irreflexivity, asymmetry, and transitivity.25

According to the network model, grounding can be secured also through cyclical processes of cross-referencing. Cyclical grounding is achieved by a recursive process of external recognition that takes place at the code-citations layer. In contrast to a conventional constitutional model, in which validity is transmitted in a top-down fashion, here validity is established through a cyclical process, in which each reference indicates (implicitly) the validity of the referenced legal text. The recursive cross-referencing between the codified texts of the different regimes also serves as a boundary-mapping mechanism that determines which texts, out of the global universe of “legal-like” texts, possess the normative quality of validity. In other words, it designates a subcomponent within the total network of candidate legal texts, which has a constitutional capacity and forms a constitutional ensemble. In contrast to the conventional understanding of grounding, this account conceptualizes the grounding relation as reflexive, symmetrical, and transitive.

While this recursive, network-embedded understanding of grounding is paradoxical from a logical perspective (a cyclical referencing structure cannot confer validity on its participating components, if none of them have possessed it before linking with the other nodes), the sociolegal dynamics it unleashes can change the political reality in a way that makes the grounding paradox tolerable. Once the network of cross-references becomes sufficiently dense, and exhibits multiple cycles of validation that are complemented by textual references to public law instruments, a social convention is created, which makes the idea of an autonomous transnational legal authority, detached from the political apparatus of the state system, both intelligible and acceptable.26 Another way to make this point is by stipulating the emergence of an atypical, recursively generated, rule of recognition, which designates as valid the rules promulgated by the norm-making institutions that are part of the network, without embedding this rule in a hierarchical constitutional structure.

However, for this sort of self-validating network authority to emerge, certain conditions must be satisfied, related, in particular, to network topology (density and complexity) and dynamics (intensity of the communicative interactions that take place within the network). A model transnational constitutionalization27 must elaborate the structural and dynamic conditions that enable the emergence of such networked-based legal authority. Significantly, I argue that once these structural and dynamic thresholds are satisfied, the network can develop synergistic dynamic (positive normative and compliance externalities) that can lead to the emergence of a new form of distributed transnational authority, which I term networked or ensemble constitutionalism.

This account reflects a radical departure from Hans Kelsen’s pyramidal normative order.28 In contrast to Kelsen, the authority of the network nodes (the distinct codes or regimes) cannot be traced back to a single institution, regime, or code, whether within the network or outside it. Rather, the legal authority of each regime co-emerges with the evolution of the network, and it fully crystallizes only after certain thresholds of density and intensity are exceeded. While certain transnational law regimes may hold a more central position in the network compared to others, the relation between central and peripheral regimes is not hierarchical (in contrast to the hierarchical structure of national judicial systems). Rather, the center/periphery distinction evolves as a form of spontaneous, nonhierarchical, internal ordering. Central regimes play a more significant role than peripheral ones in facilitating the diffusion of knowledge within the network, in recruiting new subjects, and in expanding the network boundaries by forging new ties with external transnational law regimes.

The concept of networked authority also differs from the conceptual framework that undergirds the literature of legal pluralism.29 Although both networked constitutionalism and legal pluralism share the idea of poly-centrality, their position with respect to legal authority is different. The model of ensemble constitutionalism assumes that the authority of transnational legal regimes is an emergent property of the network; legal pluralism has approached the puzzle of legal authority as a question that needs to be studied separately for each regime. Further, some legal pluralists have sidestepped the question of legal authority, abandoning the effort to differentiate between systems of shared norms on the one hand, from emergent legal systems on the other. The idea of networked constitutionalism is based on the belief that this distinction matters and is crucial for understanding the dynamics of transnational legal systems.

17.2 Pathways to Transnational Networked Constitutionalism

17.2.1 From Hierarchy to Network: The Topological Realization of Networked Constitutionalism

The model of networked constitutionalism considers the transnational network of legal regimes as a multiplex network. In a multiplex or multilayer network, a common set of actors is connected through multiple types of socially relevant ties.30 Each of these interaction types can be represented as a different layer of the multiplex network.31 The emergence of autonomous legal dynamics is contingent upon the realization of several structural thresholds across four key layers.

17.2.1.1 Creation of Validity through Cross-Referencing of Legal Norms

This layer focuses on cross-references between the legal codes that are part of the network.32 Note that the kind of external validation one expects to find in these cross-references is implicit. Explicit forms of validation, such as empowering legislation that delegates lawmaking power to another institution, are likely to be rare.33 Instead, any cross-referencing between codes constitutes an implicit recognition of the validity of the cited code. Although such reference can also be driven by epistemic considerations, the normative facet of the reference, that is, the act of recognition underlying it, is prior to the epistemic measure and facilitates it, because it acts as a metacognitive device that selects the factual strata through which learning is performed.

A key methodological and theoretical problem in this context is determining what qualifies as a “codified text” that should be considered part of the network. In a transnational context there are no secondary rules indicating which text is legal, and hence valid, and which is not. Any marking is performed recursively and simultaneously through processes of self-reference and external reference. Self-reference or self-authorization is achieved by marking the “legal” text with terms that have clear legal connotation, such as “standards” or “principles.”34 External-reference denotes the process of external recognition by other codes, which takes place through cross-citation. Finally, there are two primary types of codes: first-order norms that regulate a particular field of action35 and second-order norms that regulate how first-order norms are revised.36

17.2.1.2 Linking Texts and Subjects: Indirect Ties through Affiliation

Law without subjects is not law. In domestic legal orders there are automatic mechanisms of subjectivization that turn people, through birth or residence, into “legal subjects” who are bound by the law of the state.37 At the transnational level such automatic mechanisms do not exist. Law must recruit its subjects. Such recruitment can take various forms. In the corporate social responsibility (CSR) domain, the main recruitment mechanisms are certification and membership. In the case of lex digitalis, the main mechanism is that of standard digital contracts, which is how Google, Facebook, and Amazon impose their rules.38

From a network perspective, the subjectivization process can be captured by a bipartite (or affiliation) network. A network is bipartite if its nodes can be divided into two sets in such a way that every edge connects a node in one set with a node in the other set.39 In a network with a constitutional potential, the first set includes a list of distinct standards (associated with different regimes) and the second a list of subjects (e.g., firms). Figure 1 shows an example of a bipartite network of transnational law codes and firms as two separate sets. Firm A is linked to codes A and B, firm B is linked to B, and firm C is linked to C and A (Figure 17.1).
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Figure 17.1. Bipartite (or affiliation) network





A bipartite network may be analyzed either as a whole, or by focusing on the network induced (or projected) on one set of the nodes.40 For example, in the transnational law network described earlier, it is possible to study the bipartite network of codes and firms as a whole, or alternatively consider the induced networks: either the induced transnational law codes network, where two codes are connected by an edge if at least one firm is a member of both, or the induced firms’ network, where two firms are connected if they are linked to the same code. When the focus is on the interaction between transnational law regimes the focus should be on the induced network of codes. Using the previous example, the induced networks have the following form: in the induced network of codes, codes A and B, and A and C are linked because they have common firms associated with them; but codes B and C are not linked because they have no firm in common (Figure 17.2). In the induced network of firms, firms A and B, and A and C are linked because they are linked to common codes, but firms B and C are not linked because they have no code in common (Figure 17.3).
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Figure 17.2. Induced Network of Codes
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Figure 17.3. Induced Network of Firms





17.2.1.3 Network Politics: Direct Institutional Links

Law needs politics and deliberative structures to gain legitimacy. In a network structure, this political dynamic emerges through the interaction between the different regimes. One way to capture this interaction is to consider the institutional links between the organizations that are responsible for administering the standards. Such links can take various forms. We can distinguish between four types of institutional connections: governance, partnership, compliance cooperation, and membership. These links constitute yet another form of external recognition, operating alongside the cross-referencing.




• Governance covers participation in the founding of other schemes or in theirgovernance bodies. For example, Fair Trade is a co-founder of ISEAL41 and is represented on the board of directors of ISEAL.42



• Partnership covers various forms of collaboration. For example, Global Reporting Initiative (GRI) is an ally of Carbon Disclosure Project (CDP),43 and Forest Stewardship Council maintains a liaison with International Organization for Standardization.44



• Compliance cooperation covers schemes that provide traceability or compliance services to other schemes. For example, UTZ’s Code of Conduct for the tea, coffee, and cocoa sectors provides traceability services to the Roundtable on Sustainable Palm Oil.45



• Membership covers schemes that are members46 of other schemes. For example, the Textile Exchange is a member of Better Cotton Initiative,47 and the Union for Ethical Biotrade is a full member of ISEAL.48






The political interactions between regimes can be captured also through other mappings. One way is to map the affiliation network of regime directors. In this mapping, one can consider the links that are formed between regimes that have directors in common.49

17.2.1.4 Joint Ethos

Common concepts that indirectly link the various codes through joint reference provide a further manifestation of the network. Formally, such structures are realized in a bipartite subnetwork, where the first set includes a list of the distinct codes and the second includes a list of concepts. Examples are such notions as sustainability, free trade, health, poverty, and so on.

17.2.2 Networked Authority as Emergent Property: Mechanisms

To understand how the network structure can facilitate the emergence of a new type of transnational authority, we must delve deeper into the multilayered dynamics of the network. The legal authority of the regimes that are part of the network is an emergent property, which is crystallized only when the network exceeds certain structural thresholds. A key aspect of this evolutionary process is the recursive process of external recognition, which is realized, primarily, at the layer of cross-references between transnational law codes. The emergence of constitutionalized authority depends on the existence of intensive interactions also in the other layers of the network, that is, in the layer of indirect affiliations, of institutional connections, and of joint concepts. These layers contribute to the emergence of authority in various ways. First, the direct ties between the transnational law institutions constitute another form of external recognition, which supports the implicit forms of textual recognition discussed earlier.50 A further condition for the emergence of legal authority is that law should have a discernible effect on social life. We should not confuse effect with efficacy, however. The autonomy of law is preserved if its norms are singled out as independent items for communication, even if conformity to primary norms is not fully realized.51 Ultimately, the network structure facilitates such effects even in the absence of state-based enforcement mechanisms. In particular, the institutional ties between the transnational law bodies—for example, CSR organizations—whether in the form of direct links or of cross affiliations involving firms and codes, create a synergistic effect that enhances the regulatory efficacy of the network as a whole by developing positive externalities between the enforcement mechanisms of the various regimes.52 This synergistic effect is critical for the capacity of the network to realize its normative potential.

The network architecture also creates a sociopolitical stratum through which the legal regimes that form the network can gain political legitimacy. From a procedural perspective, the network architecture provides opportunities for cross monitoring and exchange of ideas, which can provide an alternative to the deliberative structures associated with state politics. As a result, a topological analysis of a particular transnational network can assess only the deliberative potential of a particular network. To determine whether this potential is actually realized, it is necessary to look beyond the structure of the network into the communication flows that run through that structure.

The emergence of a joint ethos through cross-referencing can act as a substantive legitimizing mechanism. It can guide the network and provide it with a common ground. With regard to CSR schemes, for example, the idea of sustainability operates as a common purpose of this type, which through its common invocation across the network provides legitimacy to the constitutional ensemble as a whole, and consequently to the legitimacy of each of its constituent regimes. With regard to global health governance, the underlying ethos is the notion of health.53 Mutual engagement with the concept of sustainability or health through the ensemble constitutes a positive normative externality, which enhances the regulatory power and legitimacy of the network as a whole.

17.2.3 Networked Authority in the CSR Domain

In order to understand how transnational law can develop its own networked validity, we can use CSR as a case study.54 Most CSR schemes have some sort of compliance structure, even if a relatively weak one.55 For example, to become a member of the UN Global Compact (UNGC), a firm must voluntarily pledge (among others) to operate responsibly, in alignment with the UNGC principles,56 and to report annually on its ongoing efforts.57 In the case of UNGC, the ex ante selection principle is relatively weak (willingness of the firm to formally commit to UNGC); the ex post compliance mechanism is also relatively weak, based on annual reports. Social Accountability International’s SA8000 Standard has a different institutional structure: it requires firms that want to demonstrate compliance with SA8000 to undergo a process of certification carried out by third-party auditors and to commit to a process of continuing third-party auditing.58 The GRI is based on a self-declaration by the organization to the effect that it publishes its sustainability reports in accordance with GRI principles, but it also includes optional stricter forms of compliance through third-party auditing.59

CSR bodies use various terms to refer to their standards, including standards (e.g., Bonsucro), principles (e.g., Women’s Empowerment Principles), criteria (e.g., Global Sustainable Tourism Council), code of practices (e.g., Responsible Jewelry Council), and position statements (e.g., International Council on Mining and Metals). Some entities have several codes for different sectors, types of products, and types of firms. Some entities also promulgate “constitutional” standards that refer to the structure of the organization or to the revisions procedures of first-order standards.

Networked validity depends in part on the degree of authority one normative regime accords to others. In the case of these various CSR codes, therefore, we can look at the variety of ways each references the others, drawing on the following taxonomy:

Incorporation: Compliance with the criteria of the referenced code meets a requirement/criterion in the citing code. Although rare, this is the strongest citation type.

Example: “For Aquaculture Stewardship Council (“ASC”), chain of custody is certified through application of the Marine Stewardship Council (“MSC”) chain of custody system, to which ASC CoC [Chain of Custody] requirements have been added as a scope, to ASC certified aquaculture products. Only products that originate in ASC certified farms and are sold through an MSC certified chain of custody (with ASC CoC scope) are eligible to carry the ASC ecolabel.”60

Partial grounding: The citing code draws in some way on the content of the cited code to complete its own normative content (including general references at the end of the citing code).

Example 1: “Living wage: hourly wage paid (when calculated as a function of a standard working month) meets basic needs of workers and their families and to provide some discretionary income. (Adapted from Fair Wear Foundation)”61

Example 2: “Recognized management systems such as ISO 14001 and the Eco Management and Audit System were used as references in preparing the Code and may be a useful source of additional information.”62

Textual indications of collaboration: The text includes references to institutional collaboration between the organizations behind the citing and cited codes.

Example: “The Global Compact collaborates with other frameworks—for example, the [GRI], CDP and ISO 26000—to ensure that standards are aligned and that meeting the requirements of one framework helps to comply with the others.”63

Acknowledgment: This residual category includes all citations that do not fall under the previous categories. The citation is commonly used to add some necessary background information.

Example 1: “The Reporting Guidance on the 10th Principle against Corruption equips business with a practical means to report on anti-corruption policies and actions comprehensively and effectively. It includes a broad set of reporting elements and is rooted in existing practice, including indicators of initiatives such as the [Partnering Against Corruption Initiative] PACI, FTSE4Good, Transparency International, the [GRI] and the International Corporate Governance Network.”64

Example 2: “Another example is the global sustainability reporting framework developed by the GRI, which sets out principles and indicators that organizations can use to measure and report their economic, environmental and social performance. In 2008–09, the GRI worked with the International Finance Corporation on a research and consultation project aimed at addressing the gap between gender and sustainability reporting.”65

Using these categories, my analysis of a sample of fifty-seven CSR codes has revealed that these CSR codes form a well-connected citaion network: fifty-three of fifty-seven codes (92.98 percent) were part of one network; that is they either cited at least one other code or were cited by another code.66 The average path length is 2.86, which means that we can arrive from one code to another in about only three steps on average (this applies only to codes where there is a possible path, given the graph directionality).67 This dense web suggests a form of transnational legal order based on networked self-validation.

17.3 Conclusion

The idea of networked constitutionalism conceptualizes transnational legal authority as an emergent, network-based property. The idea of networked constitutionalism challenges the very understanding of grounding by defining it in cyclical, recursive terms, which implies that grounding is a reflexive, symmetrical, and transitive relation. This account reflects a radical departure from Kelsen’s pyramidal normative order. The authority of the network nodes (the distinct codes or regimes) cannot be traced back to a single institution, regime, or code, whether within the network or outside it. Rather, the legal authority of each regime crystallizes as the network exceeds certain thresholds of density and intensity. This new conceptual framework is supported by network driven empirical analysis of CSR codes, which demonstrates that it is indeed grounded in current transnational praxis.

The concept of networked constitutionalism also contributes to the literature on legal pluralism. Legal pluralists often limit their focus to the interaction of legal and quasi-legal systems while sidestepping difficult questions about when a normative community actually becomes a legal system and how to determine the authority of an emergent legal regime. Networked constitutionalism provides one possible answer to this puzzle. If a global governance regime develops a sufficiently dense network of codes, rules, and standards that cite, incorporate, or rely on each other, then such a web can recursively produce a unique type of formal and legitimate authority. A study of CSR codes provides support for this model.

Of course, there remain many open questions that can be explored drawing on the theory of networked constitutionalism. First, what are the mechanisms that drive the evolution of a network with constitutional features?68 Second, how common are such constitutional ensembles? Are there examples beyond the CSR domain? Third, a simple structural analysis is not enough: it is necessary to explore also the communicative dynamics of the network, which is a much more difficult task. Finally, there is the question of steering: is it possible to control and direct the evolutionary path of such systems using various institutional and regulatory mechanisms? Nevertheless, the theory of networked constitutionalism provides a way of understanding (and actually quantifying) how a self-validating legal order can emerge by developing a dense web of reinforcing and legitimating cross-references.




1 This quote from Paul Schiff Berman is instructive. The task of legal pluralism, he argues, has been defined primarily as descriptive enterprise, “cataloging the inevitable hybridity that arises when multiple legal or quasi-legal systems occupy the same social space, as well as the resulting strategic interactions that occur among those navigating the various regimes.” Paul Schiff Berman, “Global Legal Pluralism as a Normative Project,” University of California Irvine Law Review 8 (2018): 149–81, 152.

2 See, e.g., Tim Bartley, “Institutional Emergence in an Era of Globalization: The Rise of Transnational Private Regulation of Labor and Environmental Conditions,” American Journal of Sociology 113, no. 2 (Sept. 2007): 297–351, 299; Oren Perez, “Private Environmental Governance as Ensemble Regulation: A Critical Exploration of Sustainability Indexes and the New Ensemble Politics,” Theoretical Inquiries in Law 12, no. 2 (2011): 543–79, 548; Oren Perez, “The Green Economy Paradox: A Critical Inquiry into Sustainability Indexes,” Minnesota Journal of Law, Science & Technology 17, no. 1 (2016): 153–219; David Vogel, “Private Global Business Regulation,” Annual Review of Political Science 11 (June 2008): 261–82, 271.

3 Gunther Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization, trans. Gareth Norbury (Oxford: Oxford University Press, 2012), 52; see also Gunther Teubner, ed. “Global Bukowina: Legal Pluralism in the World Society,” in Global Law Without a State (Aldershot, UK: Dartmouth, 1997), 3–30; Gunther Teubner, “Fragmented Foundations: Societal Constitutionalism Beyond the Nation State,” in The Twilight of Constitutionalism?, eds. Petra Dobner and Martin Loughlin (Oxford: Oxford University Press, 2010), 327–42.

4 See also Neil Walker, “The Shaping of Global Law,” Transnational Legal Theory 8, no. 3 (2017): 360–70, 369; Thomas Kleinlein, “Between Myths and Norms: Constructivist Constitutionalism and the Potential of Constitutional Principles in International Law,” Nordic Journal of International Law 81, no. 2 (2012): 79–132.

5 Martin Loughlin, “The Misconceived Search for Global Law,” Transnational Legal Theory 8, no. 3 (2017): 353–59, 356.

6 For concrete examples, see, e.g., Social Accountability International, Social Accountability 8000: International Standard, June 2014, http://www.sa-intl.org/_data/global/files/SA8000Standard2014(1).pdf; The Equator Principles, June 2013, https://equator-principles.com/wp-content/uploads/2017/03/equator_principles_III.pdf. For a general discussion of the linguistic features of law, see Emile de Maat and Radboud Winkels, “Automated Classification of Norms in Sources of Law,” in Semantic Processing of Legal Texts: Where the Language of Law Meets the Law of Language, eds. Enrico Francesconi et al. (Berlin: Springer-Verlag, 2010), 170–91; Bernhard Waltl et al., “Classifying Legal Norms with Active Machine Learning,” in Legal Knowledge and Information Systems, eds. Adam Wyner and Giovanni Casini (Amsterdam: IOS Press BV, 2017), 11–21.

7 Nico Krisch, Beyond Constitutionalism: The Pluralist Structure of Postnational Law (Oxford: Oxford University Press, 2010), 14–15.

8 Loughlin, supra note 5.

9 Oren Perez and Ofir Stegmann, “Transnational Networked Constitutionalism,” Journal of Law & Society 45 (2018): S135–62; see also Oren Perez, Reuven Cohen, and Nir Schreiber, “Governance through Global Networks and Corporate Signaling,” Regulation & Governance 13.4 (2018): 447–469.

10 Loughlin, supra note 5.

11 Anne-Marie Slaughter and David T. Zaring, “Networking Goes International: An Update,” Annual Review of Law & Social Science 2 (2006): 211–29; Stepan Wood et al., “The Interactive Dynamics of Transnational Business Governance: A Challenge for Transnational Legal Theory,” Transnational Legal Theory 6, no. 2 (2015): 333–69; Gregory Shaffer, “Theorizing Transnational Legal Ordering,” Annual Review of Law & Social Science 12, no. 1 (2016): 231–53; Veerle Heyvaert, “The Transnationalization of Law: Rethinking Law through Transnational Environmental Regulation,” Transnational Environmental Law 6, no. 2 (July 2017): 205–36; Walker, supra note 4, at 15; Krisch, supra note 7, at 237; Gunther Teubner, “Coincidentia Oppositorum: Hybrid Networks Beyond Contract and Organisation,” in Networks: Legal Issues of Multilateral Co-operation, eds. Marc Amstutz and Gunther Teubner (Portland: Hart Publishing, 2009), 3–30; Andrea Hamann and Hélène Ruiz Fabri, “Transnational Networks and Constitutionalism,” International Journal of Constitutional Law 6, no. 4 (2008): 481–508.

12 Gunther Teubner and Andreas Fischer-Lescano, “Regime-Collisions: The Vain Search for Legal Unity in the Fragmentation of Global Law,” Michigan Journal of International Law 25, no. 4 (2004): 999–1046.

13 Krisch, supra note 7, at 286; Berman, supra note 1, at 165.

14 Walker, supra note 4, at 15.

15 Karl-Heinz Ladeur, “The Emergence of Global Administrative Law and Transnational Regulation,” Transnational Legal Theory 3 (2012): 243–67, 249. For other attempts, see Heyvaert, supra note 11, at 216; Hamann and Ruiz Fabri, supra note 11.

16 Peer C. Zumbansen and Kinnari Bhatt, “Transnational Constitutional Law,” TLI Think! Paper (2018), https://ssrn.com/abstract=3117352.

17 Gunther Teubner’s work on connected contracts offers a more sophisticated conceptual framework than some of the other accounts, but it also stops short of developing a full account of network-driven authority. We discuss Teubner’s contribution later from Teubner, “Coincidentia Oppositorum,” supra note 11.

18 Teubner, Constitutional Fragments, supra note 3, at 44–45. He also noted:
Global self-foundation and national constitutionalization are irrevocably drifting apart, causing pressure to de-territorialize societal sub-constitutions. Yet the triangular constellation of politics-law-subsystem which, as shown in the previous chapter, bore the societal sub-constitutions in the nation state, has no counterpart in the global context. Its role in both enabling and limiting system autonomy remains unfulfilled.

Ibid., 44; see also ibid., 55, 61.



19 Krisch, supra note 7, at 55.

20 Walker, supra note 4, at 368.

21 Loughlin, supra note 5.

22 Samuele Chilovi and George Pavlakos, “Law-Determination as Grounding: A Common Grounding Framework for Jurisprudence,” Legal Theory 25, no. 1 (2019): 1–24, 7.

23 Niklas Luhmann, Law as a Social System, eds. Fatima Kastner et al., trans. Klaus A. Ziegert (Oxford: Oxford University Press, 2004), 125.

24 Stephen Finlay and David Plunkett, “Quasi-Expressivism about Statements of Law: A Hartian Theory,” in Oxford Studies in Philosophy of Law, vol. 3, eds. John Gardner, Leslie Green, and Brian Leiter (Oxford: Oxford University Press, 2018), 49–86. The concept of validity contains, however, an inevitable circularity: validity can be determined only recursively, that is, by reference to valid law. To circumvent this circularity, legal philosophers add to this narrative a further element: the collective acceptance of the officials of a particular legal system that R is the rule of recognition in that system. Ibid., 21–22. However, as Liam Murphy has argued, this is a problematic solution, since it leaves unresolved the question of what could provide the grounds for such acceptance. The officials cannot base their acceptance, Murphy notes, “on any beliefs about what the law is, obviously, since what they accept as the rule of recognition determines what the law is. It seems they have no rational basis at all for coming to believe that a certain list of norms provides the ultimate criteria of validity in their legal systems.” Liam Murphy, “Law Beyond the State: Some Philosophical Questions,” European Journal of International Law 28, no. 1 (Feb. 2017): 203–32, 209. A common response to this bootstrapping problem is to cling to some mythical moment in the history of law. Gunther Teubner, “Breaking Frames: The Global Interplay of Legal and Social Systems,” review of Le droit ou les pasachotes du Jeu, by Michel van de Kerdrove and François Oss, American Journal of Comparative Law 45, no. 1 (Winter 1997): 149–69.

25 See Stephan Kramer, “Logical Puzzles of Ground,” in The Routledge Handbook of Metaphysical Grounding, ed. Mike Raven (New York: Routledge, forthcoming). A relation R is reflexive provided that no element is related to itself (in other words x cannot be a ground of itself); a relation R is asymmetrical provided that when x is related to y, then y is not related to x (in other words if x is a ground of y, y cannot be a ground of x); a relation R is transitive provided that when x is related to y, and y to z then x is related to z (in other words if x is a ground of y, y is a ground of z, then x is a ground of z).

26 This type of cross-referencing is relatively static; its structure changes only when the texts are revised, but it is likely that the communicative interactions that occur within and across organizations that are part of the network also feature such cross-referencing. Yet, it is much more difficult to study these communicative interactions empirically than it is to study the citation patterns.

27 See Perez, “Private Environmental Governance as Ensemble Regulation,” supra note 2, for the first elaboration of this idea. Note that we do not argue for exclusivity; there can be mechanisms other than networks that facilitate the emergence of private transnational authority. For general accounts of the ideas of emergence and synergy, see Peter A. Corning, “The Re-emergence of ‘Emergence’: A Venerable Concept in Search of a Theory,” Complexity 7, no. 6 (2002): 18–30.

28 Michael Baurmann, “Legal Authority as a Social Fact,” Law and Philosophy 19, no. 2 (Mar. 2000): 247–62.

29 See, e.g., Armin von Bogdandy, “Pluralism, Direct Effect, and the Ultimate Say: On the Relationship between International and Domestic Constitutional Law,” International Journal of Constitutional Law 6 (2008): 397–413; Krisch, supra note 7.

30 Michael T. Heaney, “Multiplex Networks and Interest Group Influence Reputation: An Exponential Random Graph Model,” Social Networks 36 (2014): 66–81, 67; Shai Pilosof et al., “The Multilayer Nature of Ecological Networks,” Nature Ecology & Evolution 1 (Mar. 2017); Mark E. Dickison, Matteo Magnani, and Luca Rossi, Multilayer Social Networks (Cambridge: Cambridge University Press, 2016), 21. As we can see later, there can also be differences in the identity of the actors (nodes) between the different layers.

31 Mikko Kivelä et al., “Multilayer Networks,” Journal of Complex Networks 2, no. 3 (Sept. 2014): 203–71; Lois M. Verbrugge, “Multiplexity in Adult Friendships,” Social Forces 57, no. 4 (June 1979): 1286–309.

32 Antje Wiener and Philip Liste, “Lost Without Translation?: Cross-Referencing and a New Global Community of Courts,” Indiana Journal of Global Legal Studies 21, no. 1 (Winter 2014): 263–96.


33 For the features of empowering legislation, see, e.g., “Delegating Law-Making Powers to the Executive,” in Guidelines on Process and Content of Legislation, 2014 Edition, by Legislation Advisory Committee, 49–55, http://ldac.org.nz/assets/documents/92c6a8d0cd/LAC-Guidelines-2014-edition.pdf; Peter H. Aranson, Ernest Gellhorn, and Glen O. Robinson, “Theory of Legislative Delegation,” Cornell Law Review 68 (1982): 1; Ronald A. Cass, “Delegation Reconsidered: A Delegation Doctrine for the Modern Administrative State,” Harvard Journal of Law & Public Policy 40, no. 1 (2017): 147–99.

34 Another condition for considering a certain text as legal is that it be structured using the legal language of duties and obligations. For example, the Equator Principles use commanding language. Principle 2 states, “[f]or all Category A and Category B Projects, the EPFI (Equator Principles Financial Institutions) will require the client to conduct an Assessment process to address, to the EPFI’s satisfaction, the relevant environmental and social risks and impacts of the proposed Project.” The Equator Principles, supra note 6. Principle 1 of the Global Compact states that “[b]usinesses should support and respect the protection of internationally proclaimed human rights.” United Nations Global Compact, “The Ten Principles of the UN Global Compact,” https://www.unglobalcompact.org/what-is-gc/mission/principles (accessed Mar. 23, 2019).

35 E.g., Social Accountability International, supra note 6; Social Accountability International, “SA8000® Standard,” http://www.sa-intl.org/index.cfm?fuseaction=Page.ViewPage&PageID=1689 (accessed Mar. 22, 2019) (“The SA8000® Standard is the leading social certification standard for factories and organizations across the globe.”); “The Equator Principles,” http://equator-principles.com/about/ (accessed Mar. 22, 2019) (“The Equator Principles is a risk management framework, adopted by financial institutions, for determining, assessing and managing environmental and social risk in projects.”).

36 See, e.g., Fairtrade International, Standard Operating Procedure for the Development of Fairtrade Standards, June 24, 2016, https://www.fairtrade.net/fileadmin/user_upload/content/2009/standards/SOP_Development_Fairtrade_Standards.pdf. This category also includes institutional norms, which determine the organizational structure of the institution behind the code.

37 Gennady M. Danilenko, “International Jus Cogens: Issues of Law-Making,” European Journal of International Law 2, no. 1 (1991): 42–65, 43.

38 Jane K. Winn, “The Secession of the Successful: The Rise of Amazon as Private Global Consumer Protection Regulator,” Arizona Law Review 58, no. 1 (2016): 193–212; Stefan Grundmann and Philipp Hacker, “Digital Technology as a Challenge to European Contract Law—From the Existing to the Future Architecture,” European Review of Contract Law (forthcoming), https://ssrn.com/abstract=3003885 (accessed Mar. 22, 2019).

39 Stephen P. Borgatti, Martin G. Everett, and Jeffrey C. Johnson, Analyzing Social Networks (Los Angeles: Sage, 2018), 275.

40 M.E.J. Newman, “The Structure and Function of Complex Networks,” SIAM Review 45, no. 2 (2003): 167–256; Matthieu Latapy, Clémenece Magnien, and Nathalie Del Vecchio, “Basic Notions for the Analysis of Large Two-Mode Networks,” Social Networks 30, no. 1 (Jan. 2008): 31–48.

41 https://www.isealalliance.org/.

42 ISEAL Alliance, “Governance,” http://www.isealalliance.org/about-us/our-governance/our-board (accessed on Mar. 22, 2019).

43 https://www.cdp.net/en/info/collaborations.

44 International Organization for Standardization, “Organizations in Cooperation with the ISO,” http://www.iso.org/iso/home/about/organizations_in_liaison.htm (accessed on Mar. 22, 2019).

45 UTZ, “Traceability Service,” https://www.utzcertified.org/en/traceabilityservices/traceability-services (accessed on Mar. 22, 2019).

46 The UN Global Compact uses the term “participants” instead of “members.” Many codes distinguish between membership and certification. Membership reflects participation in the governance of the code as an organization; certification is provided to organizations that meet the requirements of the standard promulgated by the relevant CSR code. In some cases, the two categories overlap. In this analysis, we focused on membership, whereas in the analysis of the affiliation network we focused on certification (or membership that is equivalent in substance to certification).

47 Better Cotton Initiative, “BCI Members,” http://bettercotton.org/wp-content/uploads/2015/09/20160606_BCI-Members-List-Jun.xls (accessed on Mar. 22, 2019).

48 ISEAL Alliance, “ISEAL Members,” http://www.isealalliance.org/our-members/full-members (accessed on Mar. 22, 2019).

49 Michael Barzuza and Quinn Curtis, “Board Interlocks and Corporate Governance,” Delaware Journal of Corporate Law 39 (2014): 669–701; Eelke M. Heemskerk et al., “Where Is the Global Corporate Elite?: A Large-Scale Network Study of Local and Nonlocal Interlocking Directorates,” Sociologica 2 (2016): 1–31.

50 For a study of this phenomenon, see Perez, Cohen, and Schreiber, supra note 9.

51 Brian Z. Tamanaha, “Socio-Legal Positivism and a General Jurisprudence,” Oxford Journal of Legal Studies 21, no. 1 (Spring 2001): 1–32.

52 For a more detailed explanation of the synergy effect, see Perez, Cohen, and Schreiber, supra note 9.

53 Simon Rushton and Owain David Williams, eds., Partnerships and Foundations in Global Health Governance (Hampshire, UK: Palgrave Macmillan, 2011); Andrew F. Cooper, John J. Kirkton, and Ted Schrecker, eds., Governing Global Health: Challenge, Response, Innovation (Oxon: Routledge, 2016).

54 For a more detailed empirical analysis of CSR and its networks, see Perez and Stegmann, supra note 9.

55 The only exception is ISO 26000, which has no certification option. Although in most of the CSR schemes the signatories are firms and not governments, we also included some key schemes in which the signatories are governments, like the Kimberley Process Certification Scheme, Organisation for Economic Co-operation and Development Guidelines for Multinational Enterprises, and the Extractive Industries Transparency Initiative.

56 See UNGC, “What’s the Commitment?,” https://www.unglobalcompact.org/participation/join/commitment (accessed on Mar. 23, 2019).

57 See UNGC, “Why Report?,” https://www.unglobalcompact.org/participation/report (accessed on Mar. 23, 2019).

58 Social Accountability International, “Social Accountability Accreditation Services: SA8000 Certification,” http://www.saasaccreditation.org/certification (accessed Mar. 23, 2019) (“Certification lasts for three years, with a series of required surveillance audits throughout the three year period.”).

59 See GRI 102: General Disclosures 2016, at 41, https://www.globalreporting.org/standards (accessed Mar. 23, 2019).

60 ASC, ASC Tilapia Standard, Apr. 2017, 6, https://www.asc-aqua.org/wp-content/uploads/2017/07/ASC-Tilapia-Standard-v1-1-Clean.pdf; see also Textile Exchange, Textile Exchange Accepted Equivalent Standards, Aug. 5, 2014, 2–4, https://textileexchange.org/wp-content/uploads/2016/06/TE-Accepted-Equivalent-Standards.pdf.

61 Union for Ethical Biotrade, STD01—Ethical BioTrade Standard, Apr. 11, 2012, at 11, https://static1.squarespace.com/static/58bfcaf22994ca36885f063e/t/5b759a458a922d5fcb167db2/1534433862425/std01+-+ethical+biotrade+standard+-+2012-04-11_ENG_new+logo.pdf.

62 Responsible Business Alliance (RBA), RBA Code of Conduct, Jan. 2018, 8, http://www.responsiblebusiness.org/media/docs/RBACodeofConduct6.0_English.pdf.

63 UNGC, Guide to Corporate Sustainability, Dec. 2014, 40, https://www.globalcompact.de/wAssets/docs/Nachhaltigkeits-CSR-Management/un_global_compact_guide_to_corporate_sustainability.pdf.

64 Ibid., 26.

65 UN Women, Women’s Empowerment Principles, 2nd ed., 2011, 14 n.3, http://www.unwomen.org/-/media/headquarters/attachments/sections/library/publications/2011/10/women-s-empowerment-principles_en%20pdf.pdf?la=en&vs=1504. For another example, see Fairtrade International, Fairtrade Textile Standard, Mar. 22, 2016, 18, https://www.fairtrade-deutschland.de/fileadmin/DE/01_was_ist_fairtrade/03_standards/fairtrade_textilstandard_englisch.pdf.

66 See Perez and Stegmann, supra note 9.

67 Gephi’s average path length is a sum of all the possible shortest paths’ length between each two nodes (considering the edges’ direction), divided by the number of paths. For example, in a network of four nodes, connected by the edges: A→B, B→C, B→D, D→B, the average path length is 1.429: the sum of the lengths all the shortest paths (10), divided by their number (7).

68 The model we propose is different from Barabási’s famous scale-free network, in the sense that we are not focusing just on the hubs but on the ensemble constitutional structure as a whole. Albert-László Barabási, “Scale-Free Networks: A Decade and Beyond,” Science 325, no. 5939 (July 24, 2009): 412–13.
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18.1 Introduction: The Legal Pluralism Critique of Monism

This chapter uses the dynamic federalism model of constitutional dual sovereignty as an analytic window into the larger legal pluralism discourse that has emerged in recent decades. Legal pluralism explores the significance of the multiple sources of legal authority and identity with which individuals simultaneously engage.1 These overlapping sources of normative authority range from local, national, and international institutions of government to private sources of “quasi-legal” norms generated by tribal, religious, commercial, professional, or other associations.2 Scholarly advocates of legal pluralism challenge the tradition of legal monism—so entrenched that its presumptions often go unnoticed—which views legitimate legal authority as deriving only from an established source of sovereign or natural authority that unambiguously trumps all competing forces.3

The broadest conceptions of legal pluralism considers not only the authority rooted in formal state sovereignty but also normative forces deriving from international trade practice, indigenous law, religious norms, corporate social responsibility, private arbitral procedures, engineering standards, and others.4 The growing overlap between them is a byproduct of the increasingly complex infrastructure of legal, political, and private norm generation within which we all operate.5 Nevertheless, while the vocabulary of legal pluralism may be new, the analysis applies to normative overlap that has been with us for some time. For example, private commercial norms can rival the importance of international law in business and trade contexts, especially when conflicts undermine state-based legal infrastructure—as occurred after World War II, when the International Chamber of Commerce harmonized stranded international business transactions.6 And for some groups, especially indigenous and religious minorities, the lived experience of many features associated with legal pluralism is long familiar.7

Constitutional federalism, also characterized by multiple sources of authority within a single geographical territory, reflects important features of legal pluralism’s positive account, but avoids the more controversial features of legal pluralism’s normative account. Indeed, since at least the 1980s, the legal pluralism discourse has generated considerable scholarly debate over both the positive and normative power of the model. As a descriptive matter, proponents contend that legal pluralism more accurately captures the full scope of political contest in pluralist societies, including that within federal systems,8 and the full array of normative forces operating on individual actors.9 Many also tout the normative value of legal pluralism, arguing that more purposefully engaging these multiple sources of norm generation and legal identity will provide a better framework for inclusive and deliberative policymaking.10

Yet legal pluralism has also been met with robust opposition. Skeptics critique the concept for failing to provide a coherent definition of “law” that can distinguish between legitimate and illegitimate normative forces.11 They warn that the unresolved analytical foundations of legal pluralism will foment intractable political conflicts between irreconcilable underlying principles—especially when the liberal principles that undergird most western democracies collide with the illiberal principles of competing tribal or religious rules.12 They argue that embracing legal pluralism will threaten the hard-fought accomplishments of national and international institutions, by weakening the presumed prerogatives of nation-states.13

The legal pluralism literature is itself marked by a plurality of views about how best to operationalize its normative insights. For example, constitutional pluralism, an important subset of the wider pluralism discourse, sidesteps some anxiety about the threat pluralism may pose to statehood by focusing exclusively on the relationship between heterarchical sources of sovereign authority in realms of territorial overlap, especially the European Union.14 Constitutional pluralism challenges legal monism less forcefully than wider legal pluralism, because it is concerned only with sources of state-based, sovereign authority—avoiding thornier questions about commensurability between state-based and nonstate sources of law. Still, even constitutional pluralism remains subject to criticism by those skeptical of the mechanics of heterarchical legal pluralism in any form.

By each of these views, however, legal pluralism has framed a powerful critique of the hegemonic monist vision of law that provoked it. Even if the legal pluralists’ normative proposals never satisfy their critics, they have indelibly reshaped the way that the scholarly community reflects on competing normative forces within society. Legal pluralism forces us to consider whether the traditional monist model is, at best, overly simplistic, and at worst, harmfully divorced from the intersecting personal and political dynamics that challenge the overall legal enterprise. While debate continues over the workability of nonhierarchical pluralism as a normative project, even legal pluralism skeptics have acknowledged that the pluralist critique provides an important descriptive account of the normative complexity within cosmopolitan societies.15

Without engaging the full debate over legal pluralism, this chapter explores the realm in which legal pluralism is least controversially and most undeniably made manifest—constitutional federalism. Federal systems are founded on the premise that multiple sources of sovereign authority create simultaneous normative forces on the legal actors within them, including individuals, businesses, municipalities, and other associations. Just as constitutional pluralism is less fraught than wider legal pluralism, considering only sovereign authority, hierarchical systems of federalism are yet one step further removed from the fray, resolving some of the heterarchical uncertainty created by constitutional pluralism through the ordering device of federal supremacy.

For that reason, acknowledging the legal pluralism inherent within federal systems of government does not resolve legal pluralism’s larger challenge to “statism” and the questions it raises about the relationship between state and nonstate sources of normative authority.16 Nonetheless, the structural features of federalism can provide valuable platforms for cross-jurisdictional deliberation and policymaking that resonate with pluralist good-governance proposals. Normative legal pluralists argue that governance architects should endow institutions with more inclusive procedural mechanisms that encourage dialogue and engagement, providing multiple ports of entry for normative communities seeking to be heard.17 When more normative interest groups are enabled to participate in rule generation, goes this argument, the resulting order will be more robust and representative of the overall society’s concerns.

Many of these are the precise benefits touted by proponents of the dynamic model of federalism describing American governance,18 where the mechanics of dual sovereignty provide multiple opportunities for interest groups and stakeholders to participate in legal policymaking at different points of jurisdictional scale.19 These “multiple ports of entry,” a hallmark of legal pluralism,20 ensure that resulting legal policies are better informed by the full panoply of values and interests at stake than they could under a fully centralized (or monist) approach. Arguably inefficient and rife with uncertainty, federalism—like legal pluralism—nevertheless allows a creative space for contestation and dialogue, enabling the various tensions within the system to play themselves out within the structure of the system itself.

This chapter thus uses federalism as a lens to explore the pluralist critique and its proposals for inclusive norm generation. It presents federalism as a “vanilla” example of legal pluralism at work, so tame by comparison to full pluralism that it threatens to bore even the constitutional pluralists.21 Even so, there are noteworthy parallels between the positive and normative claims of legal pluralism and federalism, especially the dynamic model federalism. Probed here, these include a shared emphasis on the creation of systemic spaces for dialogue, contestation, and negotiation between competing interest groups (normative interests in the case of pluralism, and jurisdictional interests in the case of federalism). Both models embrace procedural tools for generating consensus when substantive agreement is unforthcoming, and both reject the “zero-sum” models of governance that preceded them. The analogy between dynamic federalism and legal pluralism also raises interesting questions about the wider relationship between state-based law and nonstate normative authority.

The analysis proceeds as follows. Section 18.2 introduces federalism as system of dual sovereignty, briefly reviewing the American and European models. It presents federalism as an example of simple pluralism, characterized by overlapping sources of sovereign authority, and explores the convergence between normative legal pluralism and dynamic federalism. Section 18.3 considers examples of negotiated governance in American federalism to assess the claims by normative pluralism for more inclusive dialogic governance. After cataloging various forms of negotiated federalism in the United States, it considers the benefits that dialogic processes can confer on governance and explores the legitimizing values of bargained-for consensus as a procedural impasse tool. Finally, section 18.4 considers three meta-phenomena shared by legal pluralism and dynamic federalism: their disaggregable positive and normative accounts, their rejection of the categorical zero-sum assumptions that weakened their predecessors, and the challenges they each face contending with circumstances in which the zero-sum analysis may hold currency.

18.2 Federalism as Legal Pluralism

Federalism provides a working model of legal pluralism in its simplest form, one that seems as uncontroversial as it is incontrovertible. Pioneered in the United States and evolved in the European Union and other nations around the world,22 federalism is a system of government that divides power between a central administration and regional subunits, each with separate authority to directly regulate their mutual citizens.23

In the late eighteenth century, the American invention of dual sovereignty represented a revolutionary break with the monist, monarchical norms of the contemporary European powers and other monist orders around the world, such as the great dynastic reigns of East Asia.24 At the time, the possibility that multiple sovereigns could operate within the same geographic territory was a truly radical idea.25 Hundreds of years later, the contemporary federalism discourse mirrors the newer legal pluralism discourse in important ways, especially regarding the emerging model of dynamic federalism.

This section reviews federalism as system of dual sovereignty, briefly exploring the American and European models. It presents federalism as an example of simple pluralism, characterized by multiple sources of sovereign authority. It then explores the convergence between normative legal pluralism and dynamic federalism, especially revealed in their shared emphasis on dialogic processes and negotiation as a path toward good governance.

18.2.1 Federalism as Dual Sovereignty

At its heart, federalism provides a mechanism for allocating authority that assesses which kinds of policies should be set centrally—yielding the same answer throughout the federation, and which should be decided more locally—enabling different answers in different parts of the federation.26 Accordingly, the basic inquiry in federalism is usually: who should get to decide?27 Should the local28 or central government be entitled to make a final policy decision?29 (Or indeed, some level between or beyond the two?) Dual sovereignty focuses constitutional attention on the local and national levels, and this duality gave rise to the traditional model of “dual federalism,” which views the two levels of government as working in relative isolation.30 However, this separationist model has been challenged by a newer, “dynamic federalism” model that recognizes the many ways in which the agents of multiscalar governance cross porous jurisdictional boundaries to collaborate, compete, and negotiate for influence over the direction of shared policy concerns.31

Today, twenty-five nations containing some 40 percent of the world’s population have crafted domestic systems of governance based on the principles of federalism.32 Other nations, some of them with their own domestic federal systems, also participate in transnational federations, such as the twenty-eight nations that are currently member states within the European Union.33 Every system of federalism developed in response to unique historical circumstances, so no federalism is the same as any other.34 Accordingly, while this chapter focuses on the American system with which I am most familiar, important distinctions prevent it from serving as a representative for European federalism, or that of any other nation.35 Still, most federal systems are similarly characterized by the presence of multiple levels of government empowered with distinct sources of sovereign power, such that none can fully displace the others within their specifically designated realms of authority.36

18.2.1.1 The American Model

In the United States, for example, separately sourced authority is vested in the national government and fifty regional states. As I have described in previous work,37 the U.S. Constitution confers a set of sovereign powers on the national government, while reserving to the states the residual sovereign authority associated with their preconstitutional police powers to regulate for the public health, safety, and welfare.38 The list of “enumerated” powers delegated to the central administration includes both specific powers (such as those over postal roads, copyrights, and war)39 and comparatively open-ended powers (to tax and spend for the public welfare, to regulate interstate commerce, and to regulate as “necessary and proper” for carrying out other enumerated powers).40

Where legitimate national governance conflicts with state or local law, the central (or “federal”) law has preemptive force under the Constitution’s Supremacy Clause.41 However, the Constitution’s Tenth Amendment clarifies that those powers not delegated to the national government are reserved to the states (or to the people), indicating their retention of this separately sourced sovereign authority.42 The dividing line between local and national authority is not always clear,43 nodding toward the uncertainties of constitutional pluralism.44 Accordingly, American federalism is sometimes portrayed as a brute force contest between state and federal power, but it is better characterized as “a site of negotiation in which political actors at various levels of government work out a continually shifting balance between competing good governance values.”45

In previous work, I have argued that the interpretive touchstone for allocating contested authority in zones of jurisdictional overlap should be the advancement of the good-governance principles that undergird federalism,46 such as maintaining checks and balances, fostering transparency and accountability, balancing autonomy and interdependence, and harnessing distinctly local and national governing capacity:

Federalism is, at its heart, a strategy for good governance—based on a set of clear values that we hope federalism will help us accomplish[:] the maintenance of (1) checks and balances between opposing centers of power that protect individuals, (2) governmental accountability and transparency that enhance democratic participation, (3) local autonomy that enables interjurisdictional innovation and competition, (4) centralized authority to manage collective action problems and vindicate core constitutional promises, and finally (5) the regulatory problem-solving synergy that federalism enables between the unique governance capacities of local and national actors for coping with problems that neither can resolve alone.47

Governance in pursuit of these values channels the normative forces of competing sovereign authority toward worthy ends. Hewing closely to these directives, good governance:

advances individual dignity within healthy communities. It enhances democratic governance principles of self-determination while recognizing the responsibilities that group members hold toward one another. It creates a laboratory for innovations in governance from multiple possible sources and facilitates multiple planes of negotiation among competing interests and interest groups. It appropriately honors both sides of the subsidiarity principle—the directive to solve problems at the most local level possible—which notably couples its preference for local autonomy in governance with the expectation of effective regulatory problem-solving (and by implication, at whatever level will achieve it).48

That said, good governance values can conflict in a given instance,49 opening possibilities for multiple sovereign decision makers to reach different conclusions about how best to move forward. Productively navigating conflicts among different good-faith interpretations of what good governance demands is the greatest challenge for all multilevel systems of government.

Nevertheless, the unbridled constitutional pluralism that federalism might unleash is tempered in nations like the United States by use of a hierarchical preemption directive—here, the U.S. Constitution’s Supremacy Clause—to regulate jurisdictional overlap. A preemption directive is a constitutional ordering device that explicitly privileges the authority of one sovereign authority over another in a potential zone of jurisdictional conflict. For example, in the United States, most state and municipal government authority extends broadly to whatever is required to protect the public welfare, while the national government may act only to specifically enumerated powers.50 However, the U.S. Constitution’s Supremacy Clause gives priority to legitimately exercised national power over state or municipal authority where they conflict.51 Thus, in realms of legitimate jurisdictional overlap, the federal decision maker may hierarchically override conflicting decisions by a state or local authority.

Preemption directives cut against the heterarchy of pure constitutional pluralism, but they affirm the essential legal pluralism inherent within federalism by anticipating the conflicts that will arise by the simultaneous operation of distinct sources of sovereign authority. They are designed to mitigate the difficulties that arise when competing sovereign agents come to contrasting conclusions about how to use their authority in shared regulatory arenas, a problem that has grown in tandem with the expansion of shared regulatory arenas.52 These controversies have intensified as growing national (and international) interdependence widens the scope of jurisdictional overlap,53 together with increasing regulatory competition from sources of normative authority that lack constitutional parity in places like the United States, such municipal governance, regional partnerships between states,54 and separately sovereign indigenous peoples.55 Yet expanding overlap does not necessarily imply more preemption, as the benefiting sovereign often yields its constitutional privilege for political or prudential reasons. In the United States, for example, federal regulators routinely cede authority to state or local partners within programs of cooperative federalism,56 and federal courts routinely yield their supremacy to state courts under various abstention and preclusion doctrines.57

Moreover, although the Supremacy Clause favors national authority where there are legitimate conflicts, the structure of American dual sovereignty ensures that no level of government possesses absolute power, so neither the national nor local level can fully displace the other. In congruence with the principle of subsidiarity, regulatory matters are generally governed at the most local level with capacity to resolve them.58 In the United States, the constitutional enumeration of powers tracks those regulatory arenas in which central governance is presumed necessary, and leaves other matters to the competence of state or local governance.59 As such, the fifty American states deal separately with issues that fall within their exclusive regulatory purviews (for example, most issues of family law, education, land use, healthcare, and criminal law), and they variously engage with the national government and one another to cope with issues that straddle jurisdictional boundaries (often including environmental law, public health, national security, and many aspects of commercial law).60

18.2.1.2 The European Model

There are similarities in the allocation of central and regional authority within the European Union,61 but also important differences from the American model. To begin with, it operates from a less settled constitutional order, and from a far less settled theory of federal hierarchy (or heterarchy, as the case may be).62 The constitutional pluralism discourse first arose in response to the problem of defining and defending the operation of the European Union in the absence of a fully theorized account of the relationship between its legal system and that of its individual member states—especially after the jurisdiction of the Union was expanded in the early 1990s under the Maastricht Treaty.63 For example, Germany is one of the primary champions of the European Union, but the German Constitutional Court has sparred with the EU Court of Justice in resisting the preemptive force of EU institutions when efforts to protect the fiscal health of the union conflicted with German economic sovereignty.64

As Professor Neil Walker has explained, the very nature of the EU federation remains contested among legal theorists.65 While most commentators are satisfied to categorize the European Union as a federal system, given its defining characteristics as a central administration with regional subunits possessed of separate authority,66 other theorists point to unresolved problems with the federal designation—including the muddiness of the federal constitution,67 the unresolved preemptive force of its legal system,68 and the lack of a consistent consensus among key constituencies to identify as a federal union.69 European pluralists argue that a more heterarchical brand of constitutional pluralism better describes the European Union today, one that emphasizes the separate constitutional integrity of the member states and the federation, without asserting the constitutional superiority of one over the other.70

Walker observes that successful constitutional pluralism in Europe requires a heavier theoretical lift than most pluralists have thus far provided, but he makes a credible attempt. Comparing it to a purely federal model, he reflects on two critical features that an EU pluralist constitutional order must achieve: “Like the federal solution, its settlement should enjoy a deeper and wider endorsement across its various constituencies; yet unlike the federal solution, that endorsement should not be such as to undermine the order’s basic condition of duality.”71 The constitutional pluralism that Walker aspires to on behalf of the European Union contrasts with the U.S. model of federalism in restraining federal supremacy but reflects it in recognizing that jurisdictional overlap can strengthen the operation of independent sovereign authorities, rather than undermine them.72

18.2.2 Federalism as Pluralism

While federalism departs from pure legal pluralism and even constitutional pluralism in important ways,73 its endemic pluralism is most apparent in the overlapping jurisdictional reach of the local, national, and even international institutions within which its denizens function—and the multiple legal identities such jurisdictional overlap creates for them. For example, an American living in Houston is, at the bare minimum, both a Texan and an American (and as any Texan will tell you, there is plenty of friction between those two legal identities).74 At a minimum, a German citizen of Munich is simultaneously Bavarian, German, a member of the European Union, subject to the NATO Alliance, and under the jurisdiction of the International Criminal Court.

As federalism scholars have noted, these overlapping legal identities become constitutive factors for individuals within federal systems.75 They impel citizens in complex, sometimes conflicting, often confusing directions—as for the Scottish citizens who overwhelmingly opposed Brexit, but must prepare to leave the European Union with the rest of the United Kingdom.76 However, complex legal identities can also be enlightening. They promote cosmopolitanism, enabling those engaged with them to better appreciate the breadth of conflicting values so often at stake in difficult policy contexts.77 As Professor Jean Leclair has described in the Canadian context, “In Canada, federalism makes it possible for citizens, who so desire, to refuse to be instrumentalized by nationalist programs, all of which have the common denominator of flattening the teeming complexity of their lives; it can be used to undo the clasps of the cultural straightjackets that people are forced into.”78

Other aspects of federalism cut against pluralism.79 As noted, strong federal supremacy in the American model moderates the challenges of heterarchical pluralism by subjecting jurisdictional conflicts to a hierarchy that privileges national authority. National preemption is a feature of many federal systems that cuts against both the advantages and disadvantages of full pluralism. When national authority reflexively preempts conflicting local authority, any benefits of the dialogic process touted by pluralists will be lost. Nevertheless, enabling preemption also resolves some of the uncertainty created by pluralism that its skeptics assail. Preemption appropriately curbs potential excesses of pluralism in contexts where the need for decisive action—perhaps to respond in an emergency or to resolve unsurmountable collective action problems—outweighs the need for additional deliberation.80 From the perspective of most federal nations, it is a worthwhile trade-off in most contexts.

Moreover, other features within federalism moderate the dialogic costs of preemption by facilitating local input to federal policymaking. For example, most federal legislatures are composed of local representatives, providing a straightforward path for local input into national deliberation.81 The American model further enables agents at all levels of government to wield significant influence in the making of interjurisdictionally relevant policy, even where local authority is validly subject to federal preemption.82 As I have previously observed, “many of the most interesting preemption debates in the United States have shifted from questions about whether the national government could preempt local involvement to whether it should preempt,” given the many benefits of engaging multiscalar input.83 The relationship between multiple sources of sovereign authority in the European Union are even more complex, given that member states have taken inconsistent positions on nature of the hierarchy between EU legal authority and the conflicting domestic authority of the member states.84

18.2.3 Dynamic Federalism as Legal Pluralism

Synergy between the ideals of pluralism and the practice of federalism are especially salient in federal systems characterized by the dynamic model of federalism that has disrupted the American discourse in recent years.85

Dynamic federalism emphasizes fluidity and overlap between multiple sources of authority in advancing the good-governance principles that undergird federalism.86 As noted, the new model departs from its separationist predecessor, dual federalism, which guards an idealized boundary between distinct spheres of local and national jurisdiction, minimizing overlap and cross-fertilization in policymaking.87 Yet just as traditional monist assumptions have come under assault by the pluralist critique, American federalism scholars and participants have increasingly recognized that the enterprise is marked more by competitive and collaborative dynamics than the mutually exclusive tracks of the old model.88 Analogous to the positive account of pluralism, the dynamic model describes a federalism thick with exchange among multiple stakeholders whose values and interests become more salient at different points of jurisdictional scale.89 And analogous to the normative account of pluralism, dynamic federalism affirmatively recognizes the value of this rich, multiscalar exchange.90

Systems of dynamic federalism converge with the more normative visions of pluralism at the structural level, by enabling multiple platforms in governance for competing interest groups to vie for influence over the direction of policymaking.91 In creating multiple ports of entry for deliberative policymaking at different levels of government, federalism increases valuable opportunities for participation, exchange, and negotiated policymaking between competing interests and values—just as the normative pluralism proponents advocate.92 Moreover, claims in support of both dynamic federalism and legal pluralism contend that consensus-based dialogic processes are often the best available option for shepherding sustainable governance outcomes in the absence of substantive agreement.93

A key assumption shared by the proponents of pluralism and federalism is that governance proceeds best when decisions are taken with the benefit of as much stakeholder input as is feasible. For example, Professor Paul Schiff Berman has argued that providing alternative lawmaking communities more formal access to policymaking deliberations will lead not only to more informed substantive decisions but to greater tolerance, inclusion, and respect for governance outcomes by participants who will feel that their concerns have been taken seriously—even when their own views did not prevail.94 He advocates for the conscious design of “jurisgenerative” procedural mechanisms, institutions, and discursive practices that maximize the opportunity for plural voices to participate in societal decision-making.95

Such calls for dialogic processes as a means of good governance resonate profoundly with the benefits touted by the champions of dynamic federalism, who make similar claims in support of federal systems that encourage intersovereign dialogue and negotiation.96 For example, I used remarkably similar language to describe the promise of dynamic federalism for improving governance in pluralist societies, pointing to the mechanisms it enables for fostering negotiation, balancing stakeholder input, and navigating the contested values that so often underlie governance conflicts.97 Federalism enables “multiple sites for political contest and innovation,” which have fortified the United States against the forces of pluralist fragmentation, “effectively rechannel[ing] regional frustration away from calls for secession and into a more cohesive fabric of vibrant multilevel governance.”98 Discussed further in section 18.3, much of this exchange takes place through various forms of intergovernmental bargaining by agents from competing sources of sovereign authority.

18.3 The Shared Importance of Dialogic Process

Paralleling claims by the proponents of dynamic federalism,99 the proponents of normative pluralism maintain that redesigning governance to account for multiple sources of legal identity and authority will improve pluralist governance by creating shared deliberative spaces that can more effectively channel normative conflict.100 Distilled, the shared argument is that widening the circle of participation in negotiated decision-making will better account for key differences of perspective among citizens—which may ultimately lead to better substantive decision-making and will at least encourage greater investment by participants in the outcome.101

Putting flesh on the bones of these bold claims, this section considers the extent to which American federalism successfully promotes dialogic, negotiated governance, and then reflects on the implications for normative pluralism’s claim for more inclusive negotiated governance. First, it reviews the various ways in which dynamic federalism fosters negotiated governance in the United States. Then, it considers the benefits that dialogic processes confer on governance, using the example of Negotiated Rulemaking in the United States. Finally, it explores the legitimizing values of bargained-for consensus as a procedural impasse tool for good governance when substantive agreement on policy content cannot be achieved by other means.

18.3.1 Negotiated Federalism and Dialogic Process

In the United States, intergovernmental bargaining between local and national actors is virtually endemic in areas of jurisdictional overlap, or those policy realms in which both local and national actors hold legitimate regulatory interests or obligations.102 Broadly understanding negotiation as “an iterative process of joint decision-making”103—that is, any outcome resulting from multiple minds after some back-and-forth communication—negotiated federalism encompasses a wide range of interjurisdictional governance in the United States,104 and presumably elsewhere.

In Federalism and The Tug of War Within and preceding scholarship, I began the process of cataloging the largely uncharted landscape of federalism bargaining in the United States, building a taxonomy of at least ten different types of opportunities for intergovernmental negotiation available within various constitutional and statutory frameworks. 105 The taxonomy is organized into overarching categories of conventional bargaining, negotiations to reallocate authority, and joint policymaking bargaining:106

The conventional group includes examples in which the iterative process most resembles colloquial understandings of bargaining as a simple exchange, or a purposeful and time-bounded collective deliberation. These include: (1) interest group representation bargaining, by which state actors lobby federal lawmakers; (2) enforcement negotiations, including those over individual enforcement cases, state-federal enforcement partnerships, and enforcement matters within programs of cooperative federalism; and (3) negotiations over more administrative details, resource allocation, or settlement of litigation ….

Negotiations to reallocate authority, or to depart from an otherwise established legal order, take place in contexts of overlap in which a constitutional or statutory provision provides an initial answer to the question of who gets to decide, but the parties choose to bargain around that line. Examples include: (4) spending power bargains, in which the federal government negotiates to extend its regulatory reach into zones otherwise constitutionally reserved to the states [through the use of conditional federal funding]; (5) bargained-for encroachment and commandeering, two closely related (but occasionally unconstitutional) forms in which states bargain to assume federal power or become bound by federal law; and (6) negotiations for various exceptions and permissions within frameworks of statutory law.

The final and most theoretically interesting category draws elements from the prior two, partnering local and national actors in negotiations that lead to new substantive policies. Joint policymaking forms include: (7) negotiated rulemaking under the Administrative Procedure Act; (8) policymaking laboratory negotiations, by which federal laws create “fill-in-the-blank” state policymaking zones and otherwise invite state proposals to modify federal law; (9) iterative policymaking negotiations, which create a limited forum for shared state-federal policymaking over time; and (10) intersystemic signaling negotiations, by which separately deliberating state and federal actors trade influence over the direction of shared policy. Negotiations within this final category receive the most sustained attention because they hold the most meaningful promise for bilaterally balanced federalism interpretation.107

This positive account of “federalism bargaining” describes negotiations between competing sovereign agents that range from conventional political haggling, as over the terms of proposed legislation;108 formalized methods of collaborative policymaking, as created by various federal statutes, including the Medicaid health insurance program or Coastal Zone Management Act;109 and more remote signaling processes by which state and federal actors share responsibility for evolving public decision-making over time, for example, over medical marijuana enforcement.110

Some forums for conventional intergovernmental negotiation are purposefully created within other legal frameworks. For example, within some programs of cooperative federalism, premised already on a bargained-for exchange of conditional federal funds, Congress invites additional bargaining by inviting state participants to propose innovations to federal baselines, the details of which are often heavily negotiated with the overseeing federal agencies.111 In addition, federal agencies sometimes invite state stakeholders to negotiate the terms of administrative rulemaking early in the process, affording them more influence than under the traditional model, in which stakeholders may comment on an agency’s proposed rule only after work has neared completion.112

Other forms of bargaining depart even further from the conventional model. These include forums for long-term, iterative sharing of policymaking authority with states that may not even register at first as negotiation—such as the Clean Air Act’s formal creation of a two-track vehicular emissions program, in which EPA sets one standard but allows states to choose between that one or a competing standard set by California, resulting in dynamic regulatory competition between the two standard-setters.113 Another example might be the intersystemic signaling that unfolds between state and federal policymakers over issues like marijuana and immigration enforcement, which effectively partners them in a subtle pattern of call and response, even as they are nominally acting independently.114

18.3.2 The Benefits of Dialogic Governance

Writ large, then, American federalism is a negotiated dialogue among the various levels and branches of government,115 balancing multiscalar input and the distinctive functional capacities of legislative, executive, and judicial decision-making.116 Negotiated federalism affords opportunities for these multiple stakeholders to voice their concerns, participate in governance, compete in policymaking, and renew their commitment to the system that affords them these opportunities. Similar benefits of dialogic process are also claimed by the champions of legal pluralism, who advocate for more normatively inclusive dialogic processes in pluralist governance. If negotiated multiscalar governance delivers on this promise, it might support the call for more normatively inclusive negotiated governance. This section considers whether Negotiated Rulemaking, an example of administrative bargaining in the American system, substantiates claims in favor of negotiated governance—concluding that it can, at least in some instances.

The myriad examples of negotiated federalism support the assertion that dynamic federalism provides a structural forum for intersovereign contestation and dialogue. The most successful examples suggest that it can lead to more effective interjurisdictional governance than a less consultative process, especially in areas of intense jurisdictional contest, such as environmental117 and national security law.118 It is difficult to produce statistically satisfying comparisons of negotiated governance and the alternative, because it is almost never possible to run the same governing dilemma through both governance methods in a scientific fashion. However, some evidence of the dialogic benefits of negotiated governance can be found in the literature reviewing negotiated rulemaking,119 a structured form of negotiated governance that partners multiple stakeholders in complex administrative rulemaking.120 Comparisons between negotiated rulemaking and the traditional notice-and-comment method, which involves much less negotiation, indicate that the dialogic benefits predicted by legal pluralism and dynamic federalism can be realized in appropriate contexts.

Negotiated Rulemaking is a tailored form of interest group bargaining in which stakeholders and agency personnel work together to produce the elements of an administrative regulation early on in the process of rulemaking.121 It stands in contrast to traditional notice-and-comment rulemaking, in which stakeholders are invited to provide responses to the agency’s proposed rule much later in the process, after the agency has already invested substantial time and effort in its proposal.122 Participants in negotiated rulemaking generally report that the process is usually more subjectively satisfying than traditional rulemaking—even for the government representatives who are voluntarily ceding their primary rulemaking authority to the negotiated rulemaking process.123 Participating agency personnel and regulated parties form more cooperative relationships, facilitating both the future implementation and enforcement of the rules created by the process.124 This affirms the intuitions of legal pluralists that dialogic processes build stronger relationships within a polity, even among opposing interest groups.

In many ways, the results of negotiated rulemaking are also more efficient. The final regulations are clearer to stakeholders and usually include fewer technical errors, so that less overall time, money, and effort are expended on enforcement.125 Shepherding a proposed rule through public comment takes more time under negotiated rulemaking than the traditional alternative, but negotiated rules receive fewer and more moderate public comment during the public comment process and are less frequently challenged in court by regulated entities.126 The final products of negotiated rulemaking are therefore implemented more quickly and with greater compliance from stakeholders than the results of traditional rulemaking.127 Researchers report that the process also confers valuable learning benefits on participants, who come to better understand the concerns of other stakeholders.128 The process encourages participants to become more invested in the consensus they help create, and they often go on to campaign for the success of the regulations they help create with their constituent communities.129

Nevertheless, the literature also reports on the limitations of the Negotiated Rulemaking model. Fair representation is critical to the success of negotiated rulemaking, but it can be difficult to ensure proper representation of all interest groups at the negotiating table.130 The transparency characteristic of good governance can be compromised by prenegotiation consultations among the parties.131 Not all subject matter is appropriately subject to negotiation, such as those matters impacting fundamental rights, especially those of insular minorities.132 Finally, there is the impossibility of achieving consensus when interests insufficiently overlap.133

Similar limitations can hamstring negotiated governance in all contexts, and they are likely to hamper the seamless deployment of normative legal pluralism as well. In the context of negotiated federalism, depending on the circumstances, the need to break a deadlock may justify the use of preemptive authority. It is not as clear how legal pluralism should cope. But as in all cases of negotiation, questions of preferable alternatives loom large. American federalism also demonstrates examples where the choice to preempt without engagement led to total failures of governance, as in the case of the REAL ID Act, enacted to improve identification after the 9/11 attacks—in which the states simply declined to comply with federal mandates after having been cut out of the policymaking process.134 Accordingly, the architects of governance must query whether it is preferable to risk deadlock in pursuit of consensus or risk the backlash that can follow a failure to consult at all.

18.3.3 Consensus Process as Best Alternative

Dynamic federalism and legal pluralism also herald the value of bargained-based consensus as a procedural impasse tool in policymaking arenas where substantive agreement cannot be procured by other means. Bargained-for consent, when it is genuine, can procedurally legitimize negotiated results in the absence of substantive agreement on content. Mutual consent ensures fairness, “on the theory that no deal is reached unless all parties agree, and reasonable negotiators will not bargain for results that contravene their best interests.”135 Genuine consent is procured when bargainers who can be trusted to (1) understand their own interests and (2) faithfully represent their principals (3) reach a bilateral agreement that each side genuinely prefers to no agreement.136 Through the iterative process of communication, compromise, assessment, and agreement, bargainers regularly substitute mutual consent for substantive agreement on the merits.137

Scholars in both fields argue that bargaining is often the best (and sometimes, the only) available alternative for bridging pluralist dissensus.138 When parties cannot reach substantive consensus about why an outcome is legitimate, they substitute procedural consensus by agreeing to defer to the results of a fair bargaining process, legitimized by the above principles of mutual consent.139 As I explained in Federalism and the Tug of War Within,


For thousands of years, human cultures worldwide have turned to procedurally-based negotiated outcomes when mired in substantive disagreement, essentially substituting procedural consensus for the missing substantive consensus. Negotiators defer to bargained-for results on the simple grounds that, even without a more convincing substantive rationale, the results must hold merit if all parties are willing to abide by them. In other words, even if the parties cannot agree on a rationale that explains why the negotiated result is the right outcome, if they can actually agree on some outcome that they all prefer to a stalemate—then, goes the wisdom of bargaining, that outcome must be a worthy choice. If it was reached through a fair process of exchange, then it holds decisional gravity that exceeds random chance or a forced alternative, and warrants deference in the future.140

Wisely crafted forums for negotiated governance should include procedural mechanisms to help ensure that bargaining will be consistent with the consent principles that legitimize bargaining in general, and I have recommended opportunities to engineer legitimizing procedures into state-federal bargaining at the level of regulatory design.141

The value of negotiated governance can go beyond the mere accomplishment of any agreement. In the federalism context, I suggest that negotiation is not just a de facto response to regulatory uncertainty about who should decide, but can itself be a constitutionally legitimate way of deciding, especially when other governance mechanisms have failed.142 Competing sovereign agents frequently use consent-based process to navigate federalism dilemmas that other means of constitutional interpretation have failed to clarify—for reasons of political gridlock, regulatory abdication, litigation, or other obstacles.143 I argue that these negotiated results warrant deference if both the legitimizing principles of bargained-for consent are honored144 and the negotiation process is consistent with the procedural expressions of the core federalism values that constrain good multiscalar governance in any context.145

Not all federalism bargaining will satisfy these criteria.146 But when it does, bilaterally negotiated outcomes warrant interpretive deference as a means of implementing constitutional federalism directives,147 when we understand federalism interpretation as a means of constraining public behavior to be consistent with constitutional values.148 Indeed, surveying the landscape of jurisdictional overlap yields many instances in which the very process of intergovernmental bargaining proves more able to balance competing constitutional values than judicial or legislative decisions alone.149

Legal pluralist Paul Schiff Berman similarly advocates for the deployment of dialogic, consensus-based processes to bridge normative divides in which the prospect of forging substantive agreement is daunting. He argues that pluralism recognizes the inevitability of normative conflict, but rather than attempting to erase it, a pluralist framework “seeks to manage it through procedural mechanisms, institutions, and practices that might at least draw the participants to the conflict into a shared social space.”150 He observes that this approach “draws on Ludwig Wittgenstein’s idea that agreements are reached principally through participation in common forms of life, rather than through agreement on substance.”151 Better still, dialogic processes afford participants the opportunity to learn more about the concerns of their counterparts, opening greater possibilities for forging consensus on even the substance.152

Berman suggests that building these shared social spaces will require the creation of “procedural mechanisms, institutions, and practices for managing pluralism” that will inspire participants to wrestle with the difficult questions of multiple affiliation rather than shunting aside normative difference.153 He advocates for constitutional mechanisms for managing global legal pluralism that capitalize on the use of procedural constraints to shepherd pluralist deliberation in healthy directions of inclusion, tolerance, and engagement.154 He proposes a variety of such mechanisms to encourage dialectical legal interactions between competing normative interests, including many that resonate with the procedural tools of dynamic federalism, such as subsidiarity schemes, preserved spaces for local variation, hybrid participation agreements, and purposeful jurisdictional redundancy.155

18.4 The Shared Rejection of Zero-Sum Governance

In addition to their shared emphasis on dialogic processes as a tool of good governance, the legal pluralism and dynamic federalism discourses share three meta-phenomenal features, explored in this section. First, both contain positive and normative elements that are markedly disaggregable, in that interpreters might subscribe to both accounts, or they might accept the positive account while rejecting the normative account. More importantly, both models begin by rejecting the zero-sum assumptions that left their respective predecessors unable to account for the full dynamics of on-the-ground governance. Finally, both models must nevertheless contend with the possibility of circumstances where the zero-sum analogy holds.

18.4.1 Disaggregating the Positive and the Normative

As discussed earlier, legal pluralism and dynamic federalism include both positive and normative elements, with distinctive roles in the discourse. The positive elements are devices of description, by which each attempts to convey an accurate, working model of the elements of governance on which they focus. The positive account takes no position on whether the picture it paints is attractive or unattractive, or desirable or undesirable; it simply tells a story. By contrast, the normative elements are value-judgment based proposals, asserting how good governance should work, and what must be done to accomplish that. In both discourses, these elements are frequently disaggregated.

Again, each discourse begins with a positive account of the status quo that, it claims, better captures the complex dynamics of actual governance than the preexisting model. Legal pluralism describes the simultaneous normative force of multiple sources of authority and the complex dynamics this creates for the individuals and entities within cosmopolitan societies.156 Dynamic federalism describes the richness of intersovereign engagement in the negotiation of interjurisdictional governance, and the interpretive possibilities it creates.157 In both cases, the positive account is persuasive, because it conveys a reality that, once described, is hard to discount. Multiple sources of authority do exert normative force in pluralist societies, and modern federalism is clearly marked by intergovernmental engagement.

The two discourses then advance normative accounts, both of which prove more controversial than their descriptive counterparts.158 Legal pluralism shifts from describing the fact of normative overlap to advocating for the institution of more inclusive dialogic processes to improve governance by engaging all communities of interest.159 Similarly, dynamic federalism moves from the observation that intersovereign engagement abounds to the assertion that it leads to better governance than separation, for many of the same reasons.160 Interjurisdictional governance achieved through consultation and negotiation is more likely to produce outcomes that appropriately balance the values and interests in conflict, and in which participants who feel respected are more likely to invest meaning. Both normative accounts hinge on the good governance benefits of inclusion, engagement, and negotiation, and both herald the value of procedurally derived consensus when substantive agreement is unavailable.161

Markedly in the legal pluralism and dynamic federalism discourses, these positive and normative accounts can be—and frequently are—disaggregated. That is, the interpreters or architects of governance might subscribe to both accounts, or they might accept the positive account while rejecting the normative account. Many governance scholars reluctant to embrace the normative proposals associated with legal pluralism have nevertheless acceded to its description of the multiple legal identities juggled by individual actors and the overlapping normative forces of both state-based and nonstate sources.162 Similarly, many federalism scholars have accepted the positive account of dynamic exchange and intergovernmental bargaining in federalism without endorsing the normative claim that it is an effective means of governing.163

18.4.2 The Rejection of Zero-Sum Governance

The next shared feature likely accounts for the controversy that each normative account has generated in comparison to its paired positive account. In contending for their normative visions of good governance, both legal pluralism and dynamic federalism reject critical assumptions underlying the preceding theoretical model about the allocation of authority within governance.

The pluralist model departs from the prior monist model, in which legitimate legal authority derives only from a territorial sovereign.164 Dynamic federalism departs from the separationist dual federalism model, which polices an idealized boundary between mutually exclusive spheres of national and local regulatory authority.165 Yet the most important similarity here is how the rejected assumptions are themselves related. In rejecting the prior models of monism and separationist federalism, legal pluralism and dynamic federalism each reject the “zero-sum” approach to governance embraced by their intellectual predecessors.

18.4.2.1 Rejecting Zero-Sum Federalism

The entrenched role of negotiation in American federalism reveals a dynamic relationship between state and federal power that departs from the stylized, strict separationist model that predates it, one which I previously coined “zero-sum” federalism.166 The zero-sum model of federalism, which predominated the American federalism discourse until relatively recently, assumes that jurisdiction is a finite and fixed-sum competitive resource, in which more for one competitor necessarily means less for the other.167 Focusing on sovereign antagonism within the federal system, it envisions the federal and state governments as locked in a bitter, winner-takes-all struggle for power, in which every jurisdictional gain by one side represents a loss for the other.168 By contrast, the dynamic federalism model acknowledges sovereign competition while also recognizing the ways in which engagement enhances the ability of both sovereigns to achieve their regulatory goals and obligations.169 Countless real-world examples of interjurisdictional governance reveals that the boundary between state and federal authority is less a bright line and more an ongoing project of negotiation, taking place on levels both large and small.170

For example, in advocating for both the positive and normative features of dynamic federalism in environmental law, Professors David Adelman and Kristen Engel specifically target a zero-sum model of environmental governance for rejection in their proposal. They frame this version of zero-sum federalism as the “matching principle,” directing that regulatory authority be assigned to the level of government that roughly “matches” the geographic scope of the subject problem, and exclusively to that level.171 As they explain:

A hallmark of environmental federalism is that neither federal nor state governments limit themselves to what many legal scholars have deemed to be their appropriate domains. The federal government continues to regulate local issues, such as remediation of contaminated industrial sites, which have few direct interstate connections and few benefits from federal uniformity. At the same time, state and local governments are not content to confine their attention to issues of local concern, but are developing policies on environmental issues of national or even international scale, such as global climate change. Nor do environmental issues “stay” in the control of any particular level of government, but rather tend to pass back and forth between them like the proverbial football. The current system of environmental federalism is thus a dynamic one of overlapping federal and state jurisdiction ….

This dynamic system is [] antithetical to the prevailing economic orthodoxy of federalism scholars. Legal academics have long maintained that an optimal level of government exists for regulating a given environmental problem. The orthodox view, which we refer to as the “matching principle,” is premised on the elementary economic theory that efficient regulation is possible only when the regulating entity fully internalizes the costs and benefits of its policies. A corollary of this principle is that the regulatory authority should reside at the level of government that roughly “matches” the geographic scope of the subject environmental problem. Hence regulation of intrastate groundwater ought to be regulated by state and local governments, whereas climate change should be addressed at the international level. This static model is incompatible with the existing dynamic system, as it precludes overlapping and shifting regulatory authority between the states and federal government.172

Instead, they advocate a dynamic model of federalism that more accurately reflects the reality of U.S. environmental governance, and through its ability to respond adaptively to changing circumstances, produces what they see as better normative results:

We reject the traditional static optimization model for an adaptive one. Our approach draws on an emerging trend in legal scholarship that calls for a dynamic model of federalism. We start with the unremarkable observation that environmental problems are multifaceted. Sources of environmental harm may be the manifestation of numerous failures, market as well as regulatory, that arise along numerous dimensions and at widely variant temporal and spatial scales. Further, the initiative to address environmental problems will originate from more than one level of government based upon a variety of political, socioeconomic, and environmental factors, each differing from the other in the mix of these variables. This diversity of contexts proves to be an essential asset in a complex and dynamic world.

The simplicity of the matching principle, in this light, comes at a significant price because it assumes away much of the inherent complexity of environmental problems. Further, the static nature of the matching principle’s economic model ignores the constantly shifting landscape in which environmental policy is set, with its disruptions from both natural processes and human interventions. Rigid adherence to the matching principle … is counterproductive in such an environment because it increases the risks of freezing policies in local maxima (dead ends) and decreases responsiveness to changing environmental conditions.173

Indeed, it should not be surprising that so much federalism-sensitive governance is accomplished through dynamic collaboration, competition, and negotiation, given how these features are built into the very structure of American government.174 The bicameral nature of the legislature, the presidential veto, and even the subtle invitation to iterative policymaking afforded by judicial review—prompting Congress to try again to meet constitutional muster, or signaling the concerns that future legislators must heed175—all speak to the way American governance is, by design, an iterative process of joint decision-making. The interest-group representation model of democratic governance itself anticipates how lawmaking will reflect the results of bargaining between competing interest groups.176 Federalism affords federal supremacy and Tenth Amendment protection for those instances in which decision-making truly is a zero-sum game—but dynamic federalism suggests they may be far fewer than the zero-sum model of dual federalism assumed.

18.4.2.2 Rejecting Statist Monism

Similarly, the legal pluralists have rejected statist monism, which assumes that allowing normative competition from non-sovereignty-based sources will undermine the state. In doing so, legal pluralists are calling for a non-zero-sum normative world—a legal order in which law is composed, or at least influenced, by the full variety of norms and principles that influence the people within it.177 The insight of legal pluralism is that more can be merrier, and even if all norms do not end up equally persuasive in the marketplace of ideas, we are all better off when these normative sources are acknowledged and contended with, rather than swept under a rug. That swept-under norm could be critical to understanding those outside the majority community. It might just be a really good idea.

For example, Professor Monica Hakimi argues that the World Trade Organization (WTO), the international institution governing cross-border trade, was routinely the site of pluralist conflict that strengthened, rather than corroded, the effectiveness of the institution.178 As this history of pluralism conflict within the WTO demonstrates, Hakimi explains that “ineradicable governance conflicts are not necessarily dissociative for a political community. … Rather, allowing these people to keep having their conflicts in relatively constructive ways can itself be productive for the group. Conflict is a way for those with diverse priorities to engage together on and invest in their joint enterprise and thus to preserve it as a going concern that binds them.”179 By her account, enabling discursive pluralist competition to play out at the WTO strengthened the entire community, rather than simply creating zero-sum winners and losers in a given instance.

Legal pluralism thus heralds the promise of greater normative inclusivity. Its advocates contend that opening the process to more voices will improve governance by facilitating exchange, encouraging normative competition, and enabling nonstate norm generators to contribute in contexts where state-based law may never be as effective.180 Pluralism opens the door to innovation by inviting the creative capacity of nongovernment actors into realms where they might even outperform the state (or where the state is manifestly underperforming).181 Ideally, pluralist structures, institutions, and procedures can strengthen the overall conversation simply by enabling new players to join it. Pluralists point to compelling examples of productive dialectic between private and state-based authorities, including federal deference to Native American courts, the influence of international professional associations like the International Chamber of Commerce, and even transnational corporations and NGOs.182

18.4.3 Contending with Zero-Sum Realities?

All that said, the idea of nonstate-based sources of “law” provokes deep anxiety for those who worry that the state is best positioned to protect the liberal values and fundamental rights that most democratic societies hold dear.183 If we entertain sources of law from beyond the state, will that weaken the ability of the state to guarantee good governance? If religious law holds currency in a pluralist society, what will that mean for members of a minority faith, or no faith at all? Can we trust the purveyors of private norms to be as zealous in protecting the public interest as the public institutions of government?

These are serious concerns, although it is worth considering whether they assume that the liberal state is performing better in this capacity than it really is—in some contexts, perhaps more mistakenly than others. Of course, not every sovereign state is a liberal state with these values, making the concern inapposite in some nations from the start. But even among those nations that purport to be liberal states, we hear increasingly cogent critiques of the idea that the liberal state is the best vindicator of these liberal values of good governance. In the United States alone, consider the intractable problems we are currently experiencing regarding democratic accountability and campaign finance issues.184 Similar issues have bedeviled the European Union, leading to withdrawal movements such as Brexit.185

Nevertheless, such anxiety begs the question whether there may be legal realms pertinent to the legal pluralism proposal that, as in the federalism context, really are zero-sum games—legal realms in which allowing nonstate actors to play meaningfully diminishes the ability of the state to govern effectively. Strengthening the authoritative force of private norms could harmfully displace state law in those realms in which state-based law really does perform better. For example, while environmentalists are pleased that private industry seeks to self-regulate under principles of Corporate Social Responsibility, many worry that allowing these private norms to displace formal environmental regulation by the government could dangerously undermine public health and the environment.186

This brief consideration barely scratches the surface of these issues, many of which have been well-trod elsewhere.187 However, the zero-sum analytical framework signals several important questions on which more research is needed. For example, if there are zero-sum realms in the statist-pluralist context, how can we identify them? And having identified them, how can we ascertain which sources of law will be more effective to resolve the identified problem? Important scholarly canons provide us a starting point for thinking about these issues, such as John Braithwaite’s work on social capital188 and Elinor Ostrom’s work on private regulation,189 yet much remains for the next generation of scholars in this important and ongoing conversation. For even if we identified areas where we might prefer one kind of regulation or another, how could we meaningfully protect zones of exclusive jurisdiction for each where it may be needed? After all, even when a lawmaking community attempts to exclude alternative normative communities, positive accounts of both legal pluralism and dynamic federalism suggest that such efforts may fail.

On this last point, it is worth recalling that even dynamic federalism relies on the twin devices of preemption and deference to protect the regulatory prerogatives of each sovereign in realms that fall outside the zone of jurisdictional overlap. Dynamic federalism is more determinative than unbridled pluralism, because the federal government retains the constitutional trump card of federal supremacy (and in the United States, the Supreme Court has shown periodic—if inconsistent—willingness to enforce jurisdictional boundaries).190 Yet even then, ongoing state resistance to federal marriage, marijuana, and immigration policies demonstrate that hierarchy cannot always eliminate the forces of legal pluralism.191

To be sure, the hierarchical supremacy of federalism is inconsistent with true constitutional pluralism, and it may be antithetical to pluralism more generally. On the other hand, it boasts advantage as a practical means of resolving conflict in circumstances where that has been adjudicated necessary. Correspondingly, the American Tenth Amendment provides constitutional fortification for a zone of local authority against national preemption. It will be interesting to see whether these devices of federalism, which initially seem so ill-fitting to pluralism, will nevertheless hold currency in the evolution of an operational model. Or, alternatively, whether the policing of jurisdictional boundaries will always prove vulnerable under conditions of serious social contestation.

18.5 Conclusion

This Handbook defines the field of legal pluralism and charts a conceptual path forward at a moment in history—rent by pluralist conflict—that highlights the need for intersystemic dialogue, now more than ever. Legal pluralism provides a critical perspective on contemporary legal relationships that challenges the hegemonic model of uniform, monist, and even sovereignty-based legal relationships, just as the new dynamic federalism model challenges the strict separationism of traditional dual federalism.

Just as dynamic federalism has forced our reconsideration of dualism, the critique of monism framed by legal pluralism is persuasive—especially in legal realms that intrinsically transgress the old-fashioned monist model, such as the internet, indigenous peoples, international trade, and global environmental challenges. It helps deconstruct the complicated issues of legal identity and orientation faced by individuals and entities operating in environments transected by competing normative authorities, be they from state law, religion, professional norms, corporate governance, or other sources. Yet legal pluralism also raises troubling questions about the relationship between state-based and nonstate laws, the appropriateness of legal hierarchy and heterarchy, and whether there are zones of state or private authority that should be protected from one another, as constitutional federalism attempts.

While a fully normative theory of legal pluralism may remain inchoate, the institution of federalism provides an uncontroversial example of simple legal pluralism in practice. In recognizing the operation of multiple sources of sovereign authority within the same geographic territory, federalism creates a legal realm that is pluralist by definition—while sidestepping the vexing questions that pluralism raises about the commensurability of state-based and nonstate norms.

Federalism also provides a model of working pluralism in which many of the benefits of legal pluralism heralded by its champions are made manifest. The dynamic federalism model demonstrates the potential of the pluralist project in fostering the interactive, dialogic, and dynamic features of intergovernmental negotiation that federalism enables and to which pluralism aspires. Federalism creates a formal structure for governance in which those holding conflicting values and interests can compete and collaborate toward a fully informed, jointly constructed, and often hard-won consensus. Yet many federalisms rely on a preemptive hierarchy between sovereigns that, while not dispositive in all instances, aims to limit some of the uncertainty that worry pluralism’s critics. The American model has hardly worked out the pickle of federal supremacy, and the European model takes an entirely different approach.

The relationship between federalism and pluralism is thus one of simultaneous opposition and overlap—not unlike the subjects of governance that they explore. As the ongoing federalism and pluralism discourses unfold, it will be interesting to see where they continue to converge and diverge, and what each can learn from the other.
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part IV

Global Legal Pluralism and International Law


The idea of international law might seem, at first glance, to be antithetical to the idea of pluralism. After all, international law seems to aim for a universalist embrace of a single set of norms or procedures that will apply globally. In addition, at least historically, the only relevant actors in international law were nation-states. These states, acting through multilateral and bilateral treaties, through the United Nations, or through the creation of international institutions, were seen as both the authors and subjects of international law.

This section suggests that such an understanding of international law is at best an oversimplification. Instead, the authors of the chapters here see international law as itself a forum for dialogue and contestation that adds a distinct set of norms to a plural arena of norms and creates the possibility for a range of actors beyond the nation-state to make claims. Further, the norms and procedures of international law can be viewed through a pluralist frame, creating the context for a less hierarchical, more hybrid approach to the creation of international law itself.

Frédéric Mégret lays out a theoretical framework for understanding international law both as an instance of legal pluralism and as a forum for pluralist dialogue. Instead of viewing international law as hierarchically superior law, Mégret argues that we should first see international law as itself plural and notes that there are many different traditions of international law and conceptions of what international law is. Then, he notes that international law may often be pluralist in its mechanisms of decentralization or deference to multiple conflicting normative communities (as, for example, through interpretive devices such as the margin of appreciation doctrine). Further, international law can be formed from decentralized and non-state-based lawmaking communities, as in transnational business norms. And international law, through human rights norms, can be seen to support pluralism within nation-states as well. Finally, Mégret suggests that international law, through its forums for participation, constantly creates the possibility for pluralism because “every act of participation, especially by nonconventional international legal actors who constitute themselves as international law’s subjects in the process, is also an act of reinvention, perhaps even of contestation of international law.”

Monica Hakimi goes even further than Mégret and argues that the central premise of international law monists is wrong. Those seeking a hierarchically superior position for international law often argue that pluralism leads to fragmentation, which undermines law and destabilizes political community. But Hakimi argues that far from undermining law, fragmentation can actually be constitutive of a political community. She suggests that allowing “people to keep having their conflicts in relatively constructive ways can itself be productive for the group.” According to Hakimi, conflict is a way for people “to participate together and invest in the joint enterprise, despite their many disagreements, and thus to preserve the enterprise as a going concern that binds them.” Using the World Trade Organization (WTO) as a case study, she contends that intense conflicts surrounding the structure and operation of the WTO actually helped strengthen and preserve, not corrode, the political and lawmaking community of the WTO itself.

Turning to international criminal law (ICL), Elies van Sliedregt argues that legal pluralism is inherent in the distributed nature of ICL, where international norms are often prosecuted in local courts. Indeed, the very premise of the International Criminal Court is that the court will only have jurisdiction if local authorities are unwilling or unable to investigate or prosecute. Van Sliedregt observes that if the norm enforcers are local, we should neither be surprised nor necessarily alarmed that local values may creep into these prosecutions. And she examines two different cases to see how both local conceptions of justice and the universalist aspirations of ICL can be balanced.

Sometimes criminal courts are established with an eye toward navigating the international and the local. Over the past two decades numerous hybrid courts have been established to address postconflict justice issues. The promise of hybrid courts has always been that they will occupy a productive middle ground. On the one hand, it may be problematic to have a purely international court with international prosecutors and judges enacting justice in a location physically and psychically removed from the locally affected population. On the other hand, a prosecution in local courts may raise concerns about the court’s capacity and impartiality. Hybrid courts seek to bring international personnel and norms of justice to a local setting and potentially combine those international substantive and procedural norms with local conceptions of justice. Elena Baylis surveys the mixed success of these hybrid courts. Perhaps inevitably, the lofty promise of hybrid courts has given way to the messy reality: sometimes these courts have failed to build sufficient local buy-in, sometimes they have failed to fulfill what international criminal law advocates consider to be minimum standards of justice. And sometimes, the courts have languished entirely. Of course, as Baylis rightly points out, such shortcomings only suggest that no model is perfect or solves all potential problems. That too is part of the pluralist reality, and it does not mean that the model is not worth continuing and improving.










chapter 19

International Law as a System of Legal Pluralism


Frédéric Mégret




It is customary to think of international law in universalist and unitary terms. International law applies everywhere; there is only one international law. The move to a substantively thicker notion of international law has if anything radicalized the claim to universality, although it may also have exposed its fragility. At any rate, when international lawyers have been concerned about the unity or plurality of international law,1 they have tended to understand something quite different than the sort of debates that have animated the paradigm of legal pluralism.2 Although some international law work mentions legal pluralism in passing and a significant amount of relatively recent legal pluralist work has an interest in international law,3 there are, with a few notable exceptions,4 extremely few systematic conceptual treatments of how the two might relate.

It is uncommon, in particular, to conceptualize international law as either a system that is dedicated to maintaining a certain pluralism or even a system that is itself pluralist. There is something almost counterintuitive and even humbling about the suggestion that international law can be understood from the point of view of legal pluralism. On the one hand, international law is a legal system of legal systems, anchored in a pluri-secular history of trying to regulate relations between states at the most macro and universal legal level. On the other hand, legal pluralism might be thought of as a rather marginal scholarly paradigm first developed to understand the relations of colonizers with indigenous groups. Nonetheless, international law does, surprisingly, display at least some basic characteristics that might predispose it to pluralism: the absence of a world state, the sheer diversity of societies globally, and its traditional coordinating role.

In this chapter I therefore examine some of the ways in which international law might be better understood as a pluralist system, specifically as a legal pluralist system. In that respect, the chapter is sensitive to the fact that legal pluralism is both the name that can be given to a particular scholarly paradigm and to actual legal arrangements that seem to exhibit key features of that paradigm. Similarly, international law is a body or a branch of the law, but it is also a particular epistemological way of producing knowledge about the world or, at least, about itself. Or, put differently, one could say that there are “actual legally pluralist systems” and that there is “an international law,” but both are also ways of understanding and imagining reality: “legal systems can be characterized by a multiplicity of overlapping legal orders,” or “the world can be understood as organized around a series of neatly delineated and self-ruled territorial entities.”

The two—the thing itself and the mode of understanding—are distinct but obviously closely related: if international law is effectively legally pluralist, then it stands to be better understood through a legal pluralist lens. Inversely, if international law as a discipline is not meaningfully legally pluralistic, then legal pluralism might represent a critique of some of international law’s assumptions. The debate is complicated by the fact that both straddle, often soto voce, the descriptive/prescriptive line, and many claims are made on their behalf that are also subtle defences of what they stand for: “legal pluralism better gives voice to indigenous voices crushed by monist colonization” or “international law protects against imperial incursions” could be such standard statements.

As will become clear, my interest is primarily in seeing international law from the point of view, or as a form of, legal pluralism. This is a relatively narrow question about international law, which may be mostly of interest to international lawyers. It does not presuppose that asking a question about international law is the most interesting scholarly pursuit to understand the world’s legal fate—and indeed I remain open to the possibility that asking a question about international law is ultimately less helpful than understanding how legal pluralism might work globally. Nonetheless, trying to understand international law as a legal system that exists and has consequences in the world, and trying to understand it in a way that does not fall prey to stereotypes and simplifications, are surely a good use of legal pluralism as a methodological and theoretical lens.

19.1 The Connection between Value Pluralism and Legal Pluralism in International Law

International law often prides itself loosely on being “pluralist,” but the different meanings of pluralism remain little prodded. Pluralism as a term is often used to designate both a commitment and a state of affairs, an ethical and a political concept. It is not clear, for example, how international law’s value pluralism—the most standard ethical defense of international law—might relate to its hypothetical legal pluralism, and indeed whether the two have any logical connection. In this section, starting from classical international law, I seek to chart a path that might connect to legal pluralism. The section assumes a fairly conventional model of international law, which will be complicated in the following section. Its key insight is that value pluralism and legal pluralism are not the same thing, but that they do have connections worth exploring.

19.1.1 Origins: Value Pluralism and Incommensurability

International law is classically understood as emerging on the ruins of the fiction of a single community of mankind, specifically following the Reformation and the wars of religion. It was based on a profound disillusionment about the ability of Christian faith, natural law, or even reason itself to provide an undisputed backdrop to theorizing about global norms. It can be understood, accordingly, as being based on the fundamental liberal idea of value pluralism. As Andrew Hurrell put it:

One of the perennial attractions of a state-based, pluralist conception of international society is that it seems to provide one way—and perhaps the least bad way—of organizing global politics in a world where actual consensus on fundamental values is limited or where there is widespread skepticism as to how a cross-cultural morality might be grounded.5

The Grotian tradition is often associated with giving effect to this value pluralism through international law,6 but earlier thinkers such as Gentili had been grappling with exactly this dilemma of universalism and pluralism.7 By emphasizing the overarching importance of natural law, and beginning to move international law away from its commitment to one particular God, international law became more accepting of the inherent plurality of the international system against the claims of empires. International law thus became, famously, a system of coexistence based on the equality of its parties, a minimalist system of legal regulation that was fundamentally liberal rather than metaphysical in its inspiration. That system was highly decentralized—an “anarchical society” in the memorable words of Hedley Bull8—and the absence of a world state was not accidental or a weakness to be remedied through greater integration, but very much a desired and constitutive feature. If anything, the centrality of value pluralism has only been magnified in a context where the international system has long moved beyond theological squabbles within Christianity to a much more highly heterogeneous contemporary world. Its theoretical premise has been further actualized through a deeper understanding of liberal thinking as based on the incommensurability of values.9

Historically, the narrative may not be as convincing as it appears, particularly in that it relies heavily on the coming into being of a mere idea about the ends of international life. It is true that the drafters of the Westphalian compromise were highly aware of the breakdown of ideas about the unity of Christianity, but their problem was also a more immediate one: how to avoid war in a system of increasingly sovereign states. It was power and its imbalances, more than value pluralism, that really informed the construction of the system of states. In other words, from the start the point about value pluralism may have been that it was something to be managed in a tragic world rather than necessarily celebrated. The commitment to value pluralism, moreover, had its obvious limits, as shown by the fact that the relative tolerance extended to European powers was not extended to peoples of a radically different ilk, those who were seen as straying too far beyond the emerging liberal theology.

Still, whether as a problem to be managed or an ideal to be celebrated, it is clear that value pluralism had a powerful structuring role on international law. Over time, these basic ideational assumptions about, for example, the absence of some overarching standard of justice by which to decide right or wrong tended to produce self-reinforcing externalities, until they became so rooted into the reality of the international system as to seem to simply describe “what was always already there.”

19.1.2 International Law as a Reflection of Legal Pluralism

The question, however, is whether and how value pluralism might have translated into legal pluralism, a more complex question than appears at first. On one account, there is clearly some appeal to the notion that value pluralism’s natural continuation is legal pluralism. If different groups have different values, then they may aspire to different legal systems. This is all the more so because different cultures will produce not just different legal systems but different culturally irreducible conceptions of what law and a legal system actually are. From a purely sociological perspective, the multiplicity of life-worlds may go a long way to explaining the actual diversity of legal orders: it is because, in effect, different peoples aspire to be regulated differently that, over time, they develop their own legal systems.

From a normative perspective, sovereignty has long been defended as more than the more or less fortuitous breaking down of the world into separate islets of value incommensurability; it has instead been justified, notably, as a receptacle of self-determination and even democracy. In that vein, control over “one’s laws” is clearly a central feature of the actualization of that premise, so that the legal pluralism that results from the operation of the system is endowed with a particular legitimacy. Westphalian pluralism, in that reading, is thus not just an ordering principle for an international system prone to war; its pluralism is arguably “willed” by the peoples that animate the world’s sovereignties. International law, then, ideally provides a protective and nurturing environment for various peoples to go their separate legal ways.

Note that in this respect international law’s broad structural characteristics can be seen as ideally propitious to legal pluralism. For one thing, international law is itself the product of various influences (Roman, scholastic, civil law, common law, Third World, etc.) and so it can lay claim, if not to being quite legally pluralistic—in that these influences have become submerged and amalgamated—at least to being a product of legal pluralism.10 This might then prompt periodic rediscoveries of how some of its various constitutive strands can adapt “plurally” to the exigencies of international regulation.11 Moreover, given the absence of a centrally controlling sovereign to dictate the law, one might think international law remarkably immune to the “ideology of legal centralism” much reviled by legal pluralists.12

A system that is wary of a singular account of global values is also one that is probably less likely to be fixated on a single source of legal authority and therefore more likely to be accommodating to a diversity of legal forms. Moreover, the absence of a sovereign has traditionally led international lawyers to be at the vanguard of efforts to redefine law epistemologically as not linked to sovereign command.13 International lawyers thus at least share with legal pluralists a noncentralized understanding of the law, one that readily understands law as emanating from sources other than sovereign command. One might therefore think that, at least as an ideal type, international law is as naturally pluralist as domestic law is naturally monist.

One perhaps simplistic but certainly intuitively appealing vision of international law as a legally pluralistic system, then, is simply that it presides over and also supports some two hundred–odd, irreducible legal systems that manifest a fundamental aspiration to a remarkable degree of legal pluralism (customary/codified, common law/civil law, monist/pluralist, etc.). Sovereignty provides the envelope for a “hundred legal flowers to bloom.” These systems, moreover, do not exist informally in the shadow of what might be an overpoweringly global cosmopolitan law. Rather, they exist very much formally according to the prescriptions of international law itself. International law might thus appear as at least a form of weak legal pluralism, attributing or at least recognizing spheres of legal competence to states, and thus in one stroke aligning its value pluralist ambition and its legally pluralist instantiation.

In addition to this “horizontal” pluralism, the very coexistence of an international law and a range of domestic laws creates the conditions for the system’s own “vertical” pluralism, a complex coexistence between the international and the domestic that is constantly renegotiated. It is almost, in this context, as if the normal domestic equation of legal pluralism were inverted internationally. Rather than components barely maintaining a sense of legal autonomy in the face of overpowering monist (state) forces, it is the higher and supposedly unifying system that operates at the discretion of and is vulnerable to continued assertions of legal sovereignty by its components. Whereas classical legal pluralism sought to examine the interaction of (infra-state) “folk law” and “state law,” international legal pluralism might rest on the assumption that this time it is the supra-state law that has folk status and has to countenance hard-law-producing units in its midst. By the same token, international law’s claim to primacy ensures that the question of its domestic incorporation can never be eluded, just as domestic law is increasingly open to international law, giving rise to new forms of pluralism in which the domestic and the international are truly only semi-autonomous in relation to each other.14

19.1.3 The Ambiguities of International Law’s Legal Pluralism

Having said that, the exact link between value pluralism as an oft-quoted but by no means uncontroversial basis of international law, and legal pluralism, as a sociolegal concept, remains complex. One possibility, in fact, is that there is no necessary link, generally speaking, between the two. Legal pluralism has not always flowed from a recognition of the inherent worth of various legal and moral traditions; rather, it seems to have often resulted from precisely the neglect of these other traditions. International law, in turn, could well be based on a strong recognition of value pluralism yet be legally monistic, at least in the sense of excluding other parallel legalities—a form of hegemonic liberalism. Value pluralism, therefore, is not necessarily adverse to legal pluralism but nor is it without its own centripetal tendencies.

To a large extent, this flows from the very philosophical nature of pluralism as a normative proposition. As John Tassoulias emphasizes, “Value pluralism is not the relativist claim that the truth of value judgments is brutally relative to some framework or other, with no objective assessment of frameworks themselves being possible. Instead, pluralism is a normative thesis about value, one that claims to be objectively true.”15 In fact, it is difficult to find a pure pluralist stance—one that would defend pluralism on pluralist grounds—because such a stance might be deemed to constantly undermine itself. Value pluralism at a certain level may come back to haunt value pluralism, as even that benign commitment to tolerance may become submerged by an even more radically pluralist account, one that ends up positing that not even pluralism can be defended. Hence the need for some kind of backstop to prevent the pluralism of anarchy from degenerating into the pluralism of chaos. It may not be that surprising, then, that a strong commitment to value pluralism translates into a commitment to one global legal order, even one that strongly protects various domestic legal orders in the name of a limited commitment to both value and legal pluralisms.

Pushed to the extreme, one might even argue that this unitary international element is logically prior to and normatively more important than whatever pluralism it underscores. In effect, international law is also deeply rooted in the common ethos of liberalism and its inevitable limitations when it comes to fully recognizing a wide diversity of value/legal systems, particularly those whose values might be deemed to clash with liberalism. And, it has in all likelihood historically been sustained by much more than a bland and open-ended commitment to diversity—a sense of civilizational commonality that at times has barely hidden the provinciality of its European roots. If nothing else, universality and pluralism thus often appear as two sides of the same coin in international law, one underscoring the other.

This is not to mention the fact that, for all its purported commitment to pluralism and insistence that it has its roots in an anarchical society, part of the discipline has long aspired to transcend that horizontality and render the “international community” into a much more integrated whole—in short, to shed its pluralist origins to assert a newly found monist will. Although most cosmopolitans today profess their appreciation of the worth of value pluralism, they are also quite attracted to the prospects of “world law.” The effort to sublimate international law through universalism has arguably accompanied international law since its origin and remains a powerful pole of attraction going forward. Even without going that far, it is highly unlikely that international lawyers would see international law as “one legal order among others” in a heterarchy, and thereby relinquish what has always been international law’s claim to primacy over domestic law and to being the highest legal system.16

That in itself might still make international law a viable contender for legal pluralism, if it were not for the fact that public international law has historically translated value pluralism into a rather fixed and territorialized formula for allocation of lawmaking authority. Indeed, the ambiguity of the pluralist international law stance, such as it may be, is that it is itself embedded in a rather monist narrative about what the relevant entities are (all be it for the purposes of constructing a legitimate pluralism). It is states that must account for what pluralism there is, states that are seen as the highest embodiment of pluralism, and states that incarnate peoples’ self-determination. As if by magic, this then aligns value pluralism, legal pluralism, and the actual distribution of sovereigns at the expense of the many ways in which they obviously do not overlap. For example, it assumes too readily that “peoples” are relatively unitary and homogenous actors that stand for unique values and aspire to one law, an assumption that has long been challenged by legal pluralism.

Of course, Westphalian pluralism may have a self-fulfilling quality: endow sovereign states with a monopoly of jurisdiction backed by force and, sooner or later, over the course of a few centuries, through Jacobin centralization and the crushing of alternate legalities, some may well approximate the conditions that the model seems to presuppose. But it would be extraordinary if the system of states actually overlapped neatly with every conceivable legal form or aspiration, and it is highly unlikely that this will ever come to be. The unifying international law focus on “peoples” expressing distinct and homogeneous legal preferences via unitary sovereigns is a fiction belied by the survival of legal pluralism even (or perhaps a fortiori) in self-determining and democratic societies. The multiplicity of hybrid jurisdictions (Québec, Scotland, Louisiana, etc.), the persistence of indigenous law (Bolivia, Peru, Canada, Australia, the United States), the significance of customary law (South Africa, Namibia, Zimbabwe), not to mention deeply devolutionary federal arrangements, attest to the persistence of legal pluralism even where international law, for its own epistemological reasons, chooses to see only sovereigns.

Of course, this is not to say that states might not tolerate or experience strong legally pluralist currents; merely that this is something about which international law, on its face, is largely indifferent. In this context, international law’s validation and reinforcement of sovereignty as the principal locus of pluralism is part and parcel of the construction of the normative monopoly of states within their territory. Law confirms sovereignty’s status domestically as, potentially at least, a crushing response to internal pluralism. Nor is it easy to imagine that international law could do otherwise, in a context where its own authority derives from the states whose legal monopoly it concurs to protect. To be sure, therefore, the state system stands for a degree of legal pluralism (the pluralism of sovereigns, from an international perspective), but it is also the single major impediment to that pluralist promise (the centralism of states, from an internal perspective).

Another problematic feature of Westphalian legal pluralism is that, as models of pluralism go, it is an exceptionally tidy model, almost too tidy to be true. This puts it at odds with some of the best features of legal pluralism which seek to provide ways to acknowledge, explore, and engage legal complexity. In fact, Westphalian pluralism’s portrayal of legal ordering as constituted by a series of black boxes that operate centrally and self-referentially is almost bound to fail as a descriptive account. This is on the one hand because of the artificially exclusive tendencies of sovereign territory in a context where domestic law production is effectively multiple; and, on the other, hand because much “domestic” law has historically been conceived as applicable on bases other than territory, such as personal status. It is hard not to see how much intra-state legal pluralism, for example, has its origin in transnational flows, most notably colonization and imperialism.

Legal pluralism, by contrast, has always emphasized the coexistence of legal orders within loosely defined spaces, a vision that certainly seems closer to reality in many settings, just barely below the surface of international law. For example, legal pluralism’s origins in the exploration of colonial law and its multiplicity of coexisting legal orders certainly seems richer and more cogent than what might be a pure public international law analysis that merely highlights that a particular state is the colonial suzerain in this or that territory without more. The International Court of Justice, for example, has been faulted for its occasionally myopic understanding of how international law is produced and its failure to take seriously alternate, nonstate and even non-national logics of law production.17 In general, international law’s fictions tend to radically overestimate the ability of sovereigns to keep other “laws” or “legal influences” at bay, to make themselves, as it were, into hypothetically “absolutely autonomous social fields” rather than the “partly autonomous social fields” that they most likely are.18

19.2 Different Modalities of International Legal Pluralism

How might international law nonetheless be reconceptualized as legally pluralistic? What space is there in the midst of international law’s ambiguities for evolutions? In this section I suggest different modalities of thinking about international law as a system somehow implicated in, sustained by, or better explained thanks to, legal pluralism. These I refer to as plural international law(s), pluralist international law, pluralism in the interstices, the functional pluralism of international law, the international law of domestic pluralism, and plurally constituted international law. In each case, I briefly examine how these relate to both legal pluralism and evolving conceptions about international law.

19.2.1 Plural International Law(s)

A first approximation might be that there are, or at least were, several bodies of international law coexisting simultaneously globally. It is worth remembering that international law was not always universal in that it was long imagined as merely the law of a particular, albeit relatively broad, community, namely, that of European or Christian nations. This is, of course, what it was, and other civilizations had their own concepts of intercommunal (and not quite international, in fact) law.19 International law, in other words, had a keen sense of its particularism and the extent to which its practitioners might encounter other legal traditions for dealing with intercommunal or intersystem relations. As it expanded gradually, the “part” increasingly imagined itself as the “whole.”

That expansion, however, was also accompanied by a “thinning” of what international law stood for (no longer Christian but secular; no longer European but universal; etc.), creating conditions from within which new opportunities for a sort of soft pluralism could emerge. New entrants sometimes pulled at the seams to negotiate, often between themselves, alternative paths to international law. A number of efforts have emerged historically, for example, not only to redefine international law lato sensu but to carve separate “international laws” from within its overarching framework. Perhaps the most notorious example is that of the “droit international américain”20 of Alejandro Alvarez, a leading Chilean jurist of the first half of the twentieth century, who argued that a separate, mostly Latin American international legal tradition existed that could not be dissolved into general international law. The attempt was met with skepticism and did not go very far, although it was discussed at the League of Nations. It triggered strenuous affirmations of the universality of international law, understood as the impossibility that there could be several truly parallel international laws.21 Most commentators pointed out that on a voluntary basis Latin American nations might well agree on a host of obligations that were not replicated elsewhere, but that to call this a separate international law was an abuse of terms given that effort’s very reliance on basic secondary rules of general international law. It was inevitable that a single international law would emerge despite these regional differences precisely to manage a heterogenous world.22

Still, the existence of different, community-based concepts of international law coexisting under a loose overarching framework is an intriguing notion that is worth keeping in mind. It suggests that there may be, if not several international laws operating in parallel, at least several traditions of international law. The interest in “comparative international law”23 is an interesting turn in that direction. It suggests that such traditions do exist, and that different states and scholars may envision quite different things when they speak of “international law.” That is, of course, hardly the same thing as claiming that there are, literally, different international laws applying simultaneously; but it does firmly locate the understanding and interpretation of international law within hermeneutic spaces that construct quite different conceptions of it.

Furthermore, there may at times be only a thin space between radically different understandings of what international law is, on the one hand, and the belief, on the other, that one can take exception from part of international law, occupy a distinct place within it, or organize the relations between a subgroup differently, whether as hegemon, coalition of the willing, nonaligned, revolutionaries, BRICS, global civil society, and so on. In fact, the failure of efforts to redefine international law entirely has arguably opened the way for regional or transregional groupings of states that seek to operate among themselves according to rules that are irreducible to international law’s generalist and minimalist prescriptions. In the process, they oscillate between a sort of international law separatism and a universalizing drive (e.g., regional human rights and integration courts,24 the principles of peaceful coexistence of the Panscheel Pact between China and India,25 “Bolivarian international law”26). As more and more of international law’s traditional ambition to provide a generalizable blueprint for interstate relations is encroached upon by these regional or interregional modes of regulation, international lawyers may awaken to the fact that their discipline is presiding over a vastly more pluralist system than they had traditionally allowed.

The emergence and consolidation of European law provides a ready example because it has, in a sense, gone far beyond Alvarez’s vision. The basis here is that the European Union has created an unprecedented legal community that has secreted a law that is neither domestic nor international. The resistance of the European Court of Justice to certain international law diktats—most famously Security Council resolutions imposing sanctions—lends credence to the idea of irreducible and overlapping legal orders, each with its own founding principle of validity and, as it were, revolving around its own axis, much in the way that legal pluralism has described.27 Although European lawyers will presumably recognize the primacy of international law, the ability of subinternational units—states and some regional organizations—to insulate themselves from international legal norms suggests that pluralism continues to be a neglected but plausible modality of international life, even as international law has never seemed stronger.

19.2.2 Pluralist International Law

More interesting for our purposes may be attempts to internally pluralize international law’s application in ways that acknowledge the sheer difficultly and undesirableness in certain fields of promoting singular international answers. The idea that decentralization in norm production is conducive to international law happens to be, incidentally, key to international law’s pedigree as a law that has long relied on self-interpretation and self-help.28 The need for diversification is all the more evident in those few areas where excessive centralization of the law’s production would expose the shallowness of its legitimacy. To be clear, not all and perhaps only a few areas of international law are suitable for such decentralization. For many areas, pluralism might spell international law’s demise: for example, the very point of international law regarding the use of force or diplomatic relations is that the same international law applies to all.

But what is true of the international law that applies horizontally among states may be less true of the international law that claims to apply vertically to them. The most obvious example here is human rights, where the interpretation of obligations by states does not directly affect the interests of other states and where, moreover, strong national specificities may militate, in principle and not just pragmatically, for a diversified application of similar rules. Confronted with increasingly intrusive and relatively well-monitored international human rights law obligations, states have reclaimed, paradoxically and within a horizon of commitment to rights, a sense of Westphalian pluralism. Some supranational courts, confronted with their own legitimacy dilemmas, have been inclined to grant states that leeway. This is why, for example, the margin of appreciation has become so central as a tool to manage the complex diversity of at least some regional human rights systems, most notably the European Convention on Human Rights.29

The margin of appreciation, through human rights, renews the promise of pluralism, even as it seeks to validate the force of certain supranational values. It is somewhat ironic that it is the most principled branch of international law, the one supposedly most implicated in the defense of fundamental values, that has gone furthest in adapting to local circumstances, and perhaps not surprising that this effort has been met by occasional scepticism. But it is worth noting that margin reasoning is also a way of fending off a more radical cultural relativist challenge that might more fundamentally derail human rights. Although the margin of appreciation is rooted in deference to value pluralism and particularly sensitive to differences of appreciation concerning mores, public order, or culture,30 it is also more often than not based on an understanding of the legal specificities of member states, and therefore of the legal pluralism implicit in the international system. For example, the interpretation of fair trial and due process rights will inevitably vary, depending on whether the criminal justice system in question is inquisitorial or accusatorial.31 Frequent interventions by a judge in one trial might be a shocking interference with adversarial debates or the very way the trial is supposed to work, depending on the judicial system in which they occur.

There is an inevitable messiness to the application of the margin of appreciation, one that will no doubt frustrate unitary cosmopolitans. But it seems that there is no way around it both politically and philosophically if one is going to more than nod at the reality of widely divergent national circumstances.32 Several scholars have, in fact, sought to justify and advocate for the expansion of margin of appreciation in human rights reasoning beyond European confines, a suggestion that makes sense given the far broader swathes of humanity over which universal human rights monitoring mechanisms preside.33 Some have even hinted that this renewed pluralism is made all the more necessary by the internal legal pluralism of some states.34 The need for pluralism in human rights interpretation is if anything reinforced by the fact that self-determination and minority protection, for example, are also specifically international human rights law notions that may militate for a degree of autonomy.

It is notable, nonetheless, that even in the European context there is much debate about the legitimacy of the margin, which is not without its detractors,35 although some may be merely concerned with the “abuse” or “inflation” of the doctrine.36 There is certainly a fear that the introduction of margin reasoning will wreak havoc on the delicate attempt to construct certain principles as absolute; create an inequality of rights within a nominally singular system; or perhaps lead international human rights law into an apologetic direction that merely reproduces the prejudices of the age through excessive kowtowing to sovereignties.37 It remains notable and paradoxical that the most universal system of human rights protection, that of the main UN human rights treaties, does not share the European enthusiasm for the margin of appreciation, even though the vast diversity of circumstances over which it presides would seem to make it even more in need of a way to reconcile diversity within unity.

Nor has margin of appreciation reasoning been adopted very enthusiastically beyond international human rights law, although there has been no dearth of suggestions to that effect, both generally,38 in domains involving the integration of sovereignties,39 and even in areas as axiologically loaded as international criminal law.40 It is sobering that international law is resistant to further pluralizing its application, even in a context where it is increasingly challenged to do so. Of course, margin of appreciation reasoning tends to merely reinscribe a particular kind of Westphalian pluralism, since it is states that are identified as the primary interpreters of legal diversity and international courts as the arbiters of its legitimacy. In fact, international supervisory organs might decide that they need to defer to some states’ desire to circumscribe or suppress domestic pluralism on, precisely, plural grounds. In that respect, there is no reason to assume that international legal pluralism will necessarily engender domestic pluralism.

19.2.3 Pluralism in the Interstices

Although I have earlier described international law as an exceptionally tidy way to organize the world and one that involves few of the overlaps of legality that are the very essence of legal pluralism, the practice of the international system has always been far messier than its theory would suggest. The interstices of the international system—both literal liminal spaces such as borders or seas and figurative ones such as the points of connection of various jurisdictional tectonic plates—are where one would expect to find sparks of legal pluralism. These interstitial spaces, in fact, have long provided international law with some of its most intractable puzzles, puzzles whose resolution could arguably be enhanced by tools less intent on thinking of sovereignty as a zero-sum game.

The tendency of states to extend jurisdiction beyond their borders, sometimes dubiously but sometimes with the blessing of international law, has invariably led to the possibility of several laws applying to individuals, groups, or corporations. If nothing else, this is reinforced by movement across borders, the movement created by human travel, the mobility of capital, and the ubiquity of corporate actors. In addition to jurisdictional competition between legal orders, this also creates opportunities for the subjects of such norms to seek to maximize their advantage by engaging in forum shopping or playing some legal regimes against others. In short, it raises the possibility of international, foreign, and domestic laws colliding in one space and creating at least short bursts of legal pluralism.41

Private international law, and specifically rules concerning conflicts of laws, is the body of law that has traditionally been called upon to arbitrate some of the resulting conflicts. Long relegated to the relative periphery of the international legal order as managing purely private relations, some of its practitioners and scholars have increasingly wondered whether it might not stand for a broader form of legally pluralistic regulation with distinctively public dimensions.42 Of course, conflict of laws in its traditional form is in many ways the twin image of public international law, and as such mostly concerned with giving effect, if at all, to foreign state law rather than nonstate law, as part of the self-reinforcing charade of statehood.43 It could do so, however, in ways that would do more than manage the tension between sovereigns, and instead contribute to the deterritorialization and, as it were, the recommunitarization of laws’ applicability.44 As such, it might, emerge as the quintessential mode of ordering in conditions of global legal pluralism.

19.2.4 Functional Pluralism

Another area of legal pluralism arises in relation to the emergence or reinforcement of logics of regime-specific regulation. On a functional rather than community, national, or regional basis, global regulation has been said to have splintered between general international law and various strands that are irreducible to it, such as the lex mercatoria45 or various form of transnational law.46 This is at the root of specifically “public international” anxieties about fragmentation.47

These developments have some of the unmistakable hallmarks of legal pluralism. For example, they connect certain groups, often operating on a transnational basis, to certain forms of self-regulation. Perhaps more importantly, they further contribute to loosening the stranglehold of the state on the definition of the law. Where international law has remained problematically wedded to sovereigns and a hierarchical model of law production, they herald a heterarchical world where no single regime of norm production is ever dominant. They are also a classic instance of legal pluralism in that, as semi-autonomous legal fields, they are both relatively isolated from the fulcrum of international law yet somewhat dependent on its infrastructure and assumptions.48

There is nonetheless some doubt about how such paradigms relate to international law. On the one hand, functional specialization and fragmentation could be considered to be part of a tussle within international law for domination, rather than a radically pluralistic phenomenon. If that were all that was at stake, then the relative hegemony of a particular form of international law discourse globally—say, that which has historically prioritized the protection of sovereignty and the pursuit of communal interests—might merely be replaced by another hegemonic vernacular, that of international trade law,49 global administrative law,50 or human rights.51 The functionally specialized is always at risk of becoming the general. Besides, it is not obvious that any of these regimes would be more pluralist than the public international law paradigm, potentially replacing its emphasis on sovereignty with global and hegemonic disciplines that have little interest in diversity. Or the multiplicity of legal logics at work globally may be subsumable or even absorbed by a resurgent, and happily pluralistic, international law.52

On the other hand, these paradigms could more durably coexist as self-encased legal orders “in the shadow” of international law, in which case they would represent an interesting step toward the constitution of parallel legal orders in the way that has long attracted legal pluralists’ attention. Even this understanding of the functional pluralism of international law, however, may remain quite elite and globally oriented. As Ralf Michaels put it, “[s]cholars of legal globalization are often interested more in the global than in the local, more in legal structures and institutions than in the culture of the communities that create them and live by them.”53 Pluralist these may be, but in a way that seems to prioritize the competition between a few select global legal-phenomena, rather than the infinite possibilities of a multitude of legal worlds. Although their contestation of international law’s dominance is strong, their project might not appear radically more pluralist than it was.

19.2.5 The International Law of Domestic Pluralism

Another way in which international law might be understood to be a legally pluralistic system is the extent to which it would somehow reinforce the case for legal pluralism domestically. Legal pluralism domestically can certainly prosper without international law’s encouragement, but one might think that in certain cases where legally pluralistic situations are targeted or repressed by the state, then international law may be called to arbitrate certain of the ensuing dilemmas. In the process, international law might become a constitutive force for legal pluralism domestically and convert itself into a guarantor of last resort for legal pluralism. This would be particularly the case if a strong connection could be forged between legal pluralism and internationally protected human rights.

As might be expected, there has been little appetite for international law to do this in a context where the state’s monopoly over law remains, if not sacrosanct, at least a natural starting point for the kind of legal centralism that international law has historically underscored; but there are elements in place for pluralism to at least become part of the international legal conversation. International law has long recognized the right to self-determination of peoples and the need to protect certain minorities. If there is one area of international law that has begun raising relevant questions in that respect, it is human rights. International human rights law recognizes the need to protect cultural rights, for example, understood mostly individually but also sometimes with a collective dimension. In particular configurations, notably in the case of indigenous peoples and in relation to some aspects of their rights (e.g., land tenure), international human rights law may ratify a strong element of legal pluralism.54

Neither the right of self-determination of peoples nor minority protection and cultural rights in and of themselves suffice to normatively ground legal pluralist arrangements. In fact, tolerance or recognition of parallel legal orders domestically may be the last thing on most international human rights lawyers’ minds, especially when so many other issues (culture, governance, land) are at stake. For the most part, international law’s renewed universalism through human rights has not particularly disposed it to welcome pluralist demands because of concerns with equality and the inherent dangers of subjecting rights to cultural variation. Revealingly, the question, when it is asked at all, is asked more in the form of whether legal pluralism is compatible with human rights (a question that is, incidentally, almost never asked, at least not as such, of legal centralism),55 rather than whether legal pluralism might be in some circumstances required by human rights.56

Even though the scholarly response to the latter question is typically more nuanced, key international human rights bodies have shown a real reluctance to sanction legally pluralistic arrangements on equality and rule of law grounds.57 Few have considered that legal pluralism is per se desirable, short of a very specific argument for encroaching on a presumption of equal application of law to all. The temptation has been strong in cases where legally pluralist arrangements might conceivably be to the detriment of rights, to reinvest the state with an obligation to monitor and discipline such arrangements closely.58 In other words, legal pluralism has tended to be seen as a possible variable within international human rights law, much more than it has been used, so far at least, to disrupt the fundamental categories of international human rights law.

19.2.6 Plurally Constituted International Law

There remains the possibility that more radical forms of pluralism are at work that would take a less conventional and predictable form than late-modern evolutions of international law such as functional fragmentation. These could involve a much wider range of social actors than the “usual suspects” typically associated with even a diversified model of production of international law (states, international organizations, certain nongovernmental organizations).59 They would also go beyond the ecumenic but still relatively conventional sense that diverse subjects partake in the production of international law—a truism that does not in and of itself fundamentally alter our understanding of international law.

As noted by Paul Schiff Berman,60 Robert Cover’s idea of “jurisgenesis” is a good starting point in that it suggests a way in which law is constantly being created by its subjects not simply through formal enactments but also through their actions and contestations.61 This jurisprudential intuition dovetails nicely with the fundamental critical legal pluralist intuition that the law is constantly being reinvented by its subjects even as they may seem to be merely complying with it.62 Combined, these suggest that every act of participation, especially by nonconventional international legal actors who constitute themselves as international law’s subjects in the process, is also an act of reinvention, perhaps even of contestation of international law.

Whether it is civil society actors taking part in the production of international law from below,63 or civil disobeyers of various stripes challenging domestic law on the basis of international law,64 or diasporas injecting quaint international legal mechanisms with meaning,65 or corporations binding themselves to international legal standards,66 or armed rebel groups unilaterally adhering to international humanitarian instruments to which they could not possibly be parties,67 or cities and other substate entities engaging in their own international law inspired “foreign policy,”68 the point is not only that there are more actors involved in international law’s production, as this is conventionally understood. Rather, it is that, even as they draw on and contribute to international law, these actors almost invariably change, fragment, and ultimately “pluralize” its meaning. They pry international law away from states’ supposed monopoly over its production, appropriate it, and regurgitate it in a variety of unexpected forms, in the process constituting themselves not only as objets of international law but among some of its more implausible subjects.

Self-regulation may create entire swaths of law that are somewhat connected to international law but are not really international law, or at least not the sort of international law that international lawyers are trained to recognize. Codes of conduct, for example, are parasitic on some key norms of international law and are sometimes encouraged by intergovernmental initiatives and frameworks, but they apply to actors that are not strictly subjects of international law and that, in theory, have no business getting involved in it. This “parallel international law” contributes new techniques of regulation that are a far cry from how treaties and customary international law operate, for example. It takes international law seriously enough to stake some of its norm entrepreneurship on it, but not seriously enough that it accepts all of its formalist and positivist limitations. In the process, nonstate groups challenge the monopoly of the states on international norm production, adjudication, and even enforcement and may contribute to creating a remarkably polycentric, networked, and sometimes subversive approach to international regulation.

19.3 Conclusion: Between Global Pluralism and Pluralist Constitutionalism

As this chapter hopes to have shown, simply because public international law is “stateless law” does not mean that it is naturally more inclined to recognize or defer to other “stateless laws,” whether those operate in the same space and potentially challenge it, or in a space that it has largely entrusted to sovereign governments. If international law does indeed stand for a promise of value pluralism, then that promise is imperfectly realized, and often stops where the law, as traditionally understood, begins. International law’s ability to incarnate legal pluralism remains limited, given its traditional focus on the state and, indeed, its own limited “state lite” concept of legality. It should be stressed that international law also moves beyond the state at its own risk, the risk of making itself less relevant altogether and of being overtaken by more natively or authentically pluralist paradigms. Indeed, trying to figure out whether and how international law is legally pluralist may get the question the wrong way around when what matters is increasingly: what, if any, is international law’s place within a broader legally pluralist world?

Indeed, “Westphalian pluralism” is at a very real risk of being transcended by what has been described as “postnational pluralism”69 or “global legal pluralism,”70 a pluralism far greater—and more genuinely pluralist—than the relatively tepid, static, and hierarchically ordained pluralism of classical international law. It is a pluralism that arguably encompasses a veritable smörgåsbord of the pluralisms described in this chapter, but still manages to go much further. At a certain level, the global legal pluralism paradigm is a direct, if sometimes muted, indictment of international law as a henceforth poor substitute for pluralism, one that is too wedded to territoriality, exclusivity, and hierarchy. It proposes to challenge international law’s quaint stranglehold on the definition of legal relations on a global level.

International law, then, is important to global legal pluralists, but it is not that important (and certainly not as important, in the overall order of things, as international lawyers think it is). Theirs is a paradigm that is genuinely pluralist but, as a consequence, neither strictly international nor, for that matter, particularly or necessarily public. It may herald the demise of international law as we may have once known it. “Law and globalization,” then, does not dismiss international law altogether, but it normalizes and perhaps even trivializes it as one legal order among many, rather than as the overarching legal order,71 pushing hard against international law’s traditional hubris.

Global legal pluralism may share with traditional international law a normative commitment to value pluralism, but its true roots methodologically are in the sociolegal search for thick descriptions of law in action, far beyond international lawyers’ monomaniac concern with state behavior. Global legal pluralists, in fact, see the many sites of law-producing authority as so far transcending the state and its typical institutions as to make an account fundamentally reliant on sovereigns both misleading descriptively and unappealing normatively. This is evident in global pluralists’ preference of scale (“global” rather than “international”) and their willingness to move beyond strictly public ordering. In fact, global legal pluralism is less about international law, or even some new category such as “world” or “global” law, than law globally. Global pluralism is in that respect a qualitatively and not just quantitatively more complex model than “domestic” legal pluralism, one that gives legal pluralism a potentially totalizing value for the exploration of all law. The emerging “strong,” unruly, and inchoate legal pluralism of the global system is increasingly at odds with the “weak,” tidy, and theoretically complete legal pluralism of international law, creating countless potentialities for challenge, reordering, and reinventing.

The prescriptive follows quickly on the heels of the descriptive, generally on the assumption that legal systems ought to give expression to the underlying social forces that animate them, and that systems that fail to do so will sooner or later be taken over by other logics. Global legal pluralism is characterized by interest in a series of tools to coordinate legal orders—deference, subsidiarity, margin of appreciation, and so on—rather than subordinate them to an overarching central framework. Between the temptation of reasserting sovereign jurisdiction and a rush forward to universal values, it delineates a via media in which neither is automatically nor always preferred.72 Legal pluralism, perhaps most importantly, corrodes international law’s foundational knowledge claims by suggesting a far greater continuum between the domestic and the international than was traditionally thought to be possible or even desirable. It also sets out legal pluralism fundamentally to be the norm rather than the exception, where international and domestic lawyers alike would have put it the other way round.

International law is certainly put on the defensive by these repeated attempts to frame law on a global level from a much more variegated perspective. One tactical retreat might simply be to stress that international law was never meant to describe everything, but that it almost certainly still describes something even if its borders are fuzzy, namely, a particular kind of intercommunal relations. That something is hardly negligible and, perhaps through sheer force of inertia, still manifests the continuing relevance and distinctiveness of state-centered law. By conceding its heuristic limitations, international law might at least lay claim to representing a certain kind of legal pluralism, even though it is hardly the totality of legal pluralism. Note that this would nonetheless leave international law vulnerable to the critique that, while it was quite clear about what modest role it does fill, that role is, indeed, modest.

Perhaps more interestingly, international law could fault legal pluralism for its lack of normative direction. Legal pluralism may well manifest a more uncertain, less teleological ethos, one that is ultimately more inclusive and tolerant.73 But its complexity is dizzying, its goal was always predominantly explanatory, and its project remains at times suspiciously unclear.74 Global legal pluralism “happens,” and no doubt it produces normative outcomes including a degree of “interlegality” or hybridization, deference, recognition, and so on where legal orders meet. What is perhaps missing in that picture, however, is a sense of moving beyond the otherwise quite useful descriptive project of complexifying the picture of how law is produced globally. This is especially the case in a context where, flush with elation at having perhaps fundamentally rewritten the legal script, legal pluralism may nonetheless occasionally awaken to its normative “dark side,”75 including an uncritical and unreflexive bowing to the peculiar and even an abdication of its normative responsibilities.

Can “global legal pluralism” as a paradigm manage “global legal pluralism” as a sociolegal reality, or does it only aspire to describe it? Is pluralism also a prescription? Is there something particularly desirable or admirable about it? What does it really mean to say that legal relations globally are pluralistic, and how does it begin to help us make sense of the very real dilemmas that confront global governance? Is legal pluralism a way of seeing the law, a form of law, or an alternative to law? Who, if anyone, is in charge? And what might international lawyers have to say to all this?

“Ordering pluralism” is a recurrent ambition in this day and age,76 although it is unlikely that this could involve anything as simple as maintaining the international system or existing hierarchies as they were.77 International law’s history, pedigree, and know-how make it a not unlikely contender, but there is significant, notably private, competition from other ways of conceptualizing global legal ordering.78 In this context, international law—although hardly the international law that was born in Westphalia79—could conceivably reinvent itself beyond the mere coordination of sovereigns as an ordering principle between legally pluralist and overlapping orders. Such is, arguably, its ambition, and in a sense, pluralism was always less an obstacle to coordination or even constitutionalization than an invitation to it.80 Global constitutionalism often acknowledges and takes as its starting point the challenges posed by fragmentation, which bears some obvious similarities with legal pluralism.81 A pluralist constitutionalism, for example, might aspire to arbitrate competing value claims and help loosely coordinate different regimes.82

But this chapter has also suggested that a true commitment to legal pluralism may involve recognizing the extent to which legal orders exist not only as a result of some official or officious sanctions from the system within which they are embedded, but on their own, irreducible terms and perhaps all the more so that they are not merely seen as subdivisions of a legal empire. Reasserting control over the inordinate, multifarious ways of global law may seem like a pipe dream for international law, one whose legitimacy is dubious, and that might even involve a degree of violence. The weakening of pluralism through its official recognition is also arguably what has led international law to incarnate at best a truncated version of pluralism.

At the same time, the prospect of letting global legal pluralism run its course autopoietically without any conscious effort at ordering its diverse manifestations may give free rein to ominous underlying projects of power and domination,83 represent an abandonment of lawyerly responsibility, and perhaps even dilute our concept of law beyond recognition, relevance, and, indeed, usefulness.
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chapter 20

The Integrative Effects of Global Legal Pluralism


Monica Hakimi*




Legal pluralism is rooted in a set of empirical observations about the world’s diversity. Because people have vastly different interests, goals, and values, they routinely disagree about how governance authority ought to be exercised. They disagree both about who should be entitled to make particular governance decisions and about what the decisions should be. And although they might at times find ways to compromise or change their positions, they often do not. The defining feature of a pluralist legal structure is that it does not finally or authoritatively resolve these conflicts. It allows competing claims about the exercise of governance authority to coexist and linger. Such claims are settled, if at all, with case-specific, discretionary, or provisional accommodations.

International lawyers widely understand that legal pluralism is a fact of global life and that it can, in certain settings, be desirable. But many still approach it with some trepidation. A prominent skeptical claim is that pluralist structures lack the “centripetal or integrative resources” for unifying people around a governance project1 and risk “unleash[ing] centrifugal forces that make a decently ordered public life impossible.”2 This claim has been salient with respect to two kinds of conflicts that are routine in international law: (1) conflicts that play out within particular legal arrangements, and (2) conflicts that cut across legal arrangements. For each kind of conflict, the claim is directed at the pluralist structure itself. The stated problem—the thing that is thought to disintegrate the association—is that competing legal positions are not reconciled or resolved but allowed to coexist, fester, and repeatedly reappear.

My goal in this chapter is to challenge that claim. Although other scholars have already argued that the claim is overdrawn, I aim to contest its central premise. I argue that ineradicable governance conflicts are not necessarily dissociative for the people who participate in them. To the contrary, creating space for these people to have their conflicts in relatively constructive ways can instead be productive for the group. It is a way for the participants to engage together on a joint enterprise, despite their many disagreements, and thus to preserve the enterprise as a going concern that binds them.

The chapter proceeds as follows. Section 20.1 elaborates on the skeptical claim and situates it within the literature on international law. Section 20.2 draws on work in political theory, anthropology, and U.S. constitutional law to establish the theoretical foundation for my retort. I explain why conflict can help constitute and fortify, rather than disintegrate or weaken, a political community—meaning the group of people who partake in a given governance project. Section 20.3 then uses that foundation to examine the political community that centers at the World Trade Organization (WTO). As applied to this community, the skeptical claim is especially unconvincing. Although the WTO’s future is uncertain, it for many years epitomized a strong and highly integrated global governance arrangement.3 It was also routinely the site of pluralist conflict. I argue that at least some of this conflict helped strengthen and preserve, not corrode, the enterprise.

My argument throughout the chapter is descriptive and analytic, not normative. I do not address the questions of whether the political communities that operate on the international stage are fair, who ought to participate in them, or what their governance projects ought to entail. My only normative assumption is that it is desirable to have some such communities. A political community gives the participants opportunities to interact on particular governance issues, so it provides the relational infrastructure for international law. In other words, having a political community makes global governance, if not possible, at least more realizable than it otherwise would be.4

20.1 Pluralist Conflicts as a Disintegrative Force

20.1.1 The Skeptical Claim

Turkuler Isiksel crisply articulates the skeptical claim in her 2013 article, “Global Legal Pluralism as Fact and Norm.”5 Isiksel recognizes that one virtue of legal pluralism is that it avoids the hegemony of a unified order. But she contends that legal pluralism is also “vulnerable to concerns about the centrifugal tendency of a ‘disorder of orders.’”6 Put differently, Isiksel doubts that we can “transform pluralism into an ordering philosophy rather than a diagnosis of disorder.”7 The reason for her skepticism is that she assumes that a pluralist structure is inherently or presumptively dissociative—that, because pluralist conflicts are not authoritatively resolved, they pull apart the members of a given political community and must be countered by some unifying force in order to keep the governance project alive. “After all,” she says, “the pressing task of social organization is not to amplify pluralism … but to find non-oppressive ways to channel and contain its centrifugal effects.”8 If we do not, Isiksel argues, we risk sliding into anarchy.9

A similar assumption is implicit in much of the work on the pluralism in international law. Scholars widely posit that global governance arrangements are constituted by the participants’ commonalities—shared interests, values, goals, or practices—and diminished by internal discord. Ineradicable conflicts that arise within a particular governance arrangement are treated as evidence that the association and thus the arrangement itself is weak.

For example, according to the rational choice approach to international relations and international law, states and other global actors establish joint governance arrangements in order to realize their mutual objectives or solve their common problems.10 The shared agenda is what binds the participants together. And while these actors might at times disagree about what they are doing together or why, such conflicts are treated as obstacles to the enterprise that must be overcome. Thus, most of the rational choice scholarship on international law focuses on how to buttress shared norms—usually, norms that have been collectively prescribed in law—or how to deter or settle related conflicts.11 Consider the usual, rational choice position on the WTO. It attributes the WTO’s success to the participants having been broadly committed to the same trade agenda and to curbing disputes that might otherwise have gotten in the way.12

The assumption that conflict is a disintegrative force also surfaces in constructivist theories on so-called “communities of practice.” Emanuel Adler defined a community of practice as a group of “people who are informally as well as contextually bound by a shared interest in learning and applying a common practice.”13 Adler acknowledges that the participants in a community occasionally disagree.14 But what defines and unites them as a community is their “like-mindedness” and shared practice—common “routines, words, tools, ways of doing things, stories, symbols, and discourse.”15 A number of scholars have built on Adler’s work to define the communities that engage with international law. Like Adler, these scholars define global governance communities by that which the participants share. More telling, they sometimes cite ineradicable divisions as evidence either that the participants do not belong to the same community or that their community is thin.16

The skeptical claim is not limited to pluralist conflicts that arise within a single global governance arrangement. The claim is also made about conflicts that cut across multiple arrangements.17 As is well known, international law consists of a patchwork of separate and partially overlapping arrangements. For example, the WTO is mostly independent of the Convention on Biological Diversity. Each has a distinct political community—the group of actors who engage with it—with its own priorities, textual references, and institutions. Several studies have shown that, even when the same actors participate simultaneously in multiple arrangements and support the policies of each in the abstract, they routinely disagree about how to balance those policies in discrete settings. The resultant conflicts are pluralistic because they play out across different arrangements and cannot authoritatively be resolved by any one of them. The dominant view among international legal scholars is that such conflicts damage both the specific arrangements at issue and the international legal system itself. One commentator colorfully captured this view by contending that “[t]he absence of obvious or agreed-upon mechanisms for resolving these disputes has threatened to tear international law apart at the seams.”18

20.1.2 Responses to the Skeptical Claim

Although scholars widely assume that the skeptical claim is true—that pluralist conflicts are inherently or presumptively dissociative for a group—they disagree about how serious of a problem it is. The most common response to it is to argue that pluralist conflicts usually are, can be, or should be curtailed.19 André Nollkaemper says that, given “the open and disputed nature” of a pluralist legal structure, “the key role at the interface” between contending governance claims is a “willingness to avoid conflict.”20 Paul Schiff Berman likewise argues that we should prioritize various processes and mechanisms to “help mediate conflicts by … seeking ways of reconciling competing norms, and by deferring to alternative approaches if possible.”21 Anne Peters presents constitutionalism as a framework for doing just that—in her words, “for refining the techniques for the avoidance of conflict, and for designing clever mechanisms for resolving the unavoidable ones, in the absence of a clear normative hierarchy.”22 These positions all concede the central premise of the skeptical claim; they accept that the conflicts that result from legal pluralism are generally corrosive and should be abated.

To be sure, a few scholars have challenged the claim head on. Yet even these scholars tend to leave its central premise intact. For example, Daniel Halberstam contends that the U.S. and EU legal orders are both pluralistic. His main point is that this structure is not inherently dissociative for a political community—that it is “not a principle of disorder, but a principle of organization.”23 He explains that “[n]either the lack of settlement regarding the hierarchy of legal systems in Europe nor the lack of settlement regarding the hierarchy of institutions in the United States leads to anarchy or chaos.”24 However, the reasons that Halberstam gives for this conclusion are that the key players in each system habitually defer to and accommodate one another and ground their competing claims for authority in shared constitutional values. His argument thus focuses on how the participants find common ground and defuse their conflicts so as to keep their arrangement going. He leaves open the possibility that, where those conditions do not hold, a pluralist structure is disintegrative.

20.2 Pluralist Conflicts as an Integrative Force

My point of emphasis is that pluralist conflicts can themselves be a centripetal force that helps to bind a political community and thus to keep its arrangement going. I argue that a political community is constituted and sustained by ongoing interactions about the governance project. These interactions can help construct the group, no matter whether they are harmonious or persistently conflictual. What matters is that the participants engage together on, invest in, and understand that they are part of a common governance project. For associations that are, like many that operate on the world stage, highly diverse or diffuse, conflictual interactions are likely to play an especially important integrative role. These groups are particularly reliant on conflict to bind themselves because they otherwise have little in common or limited opportunities to interact.

20.2.1 Conflict’s Constitutive Role

The idea that conflict can be constructive for a governance association might seem counterintuitive but is not new.25 Bernard Yack attributes the idea to Aristotle himself. An Aristotelian community is, according to Yack, comprised of “individuals who differ from each other in some significant way.”26 Of course, that kind of diversity creates the grounds for conflict. People with real differences invariably disagree about aspects of their social organization. But as Yack explains, Aristotle understood diversity as “a necessary element of community rather than the obstacle to social harmony that community seeks to overcome.”27 People coalesce into a community not necessarily by overcoming their differences but by engaging together in what Aristotle called a practice of justice—a practice of trying to establish and hold one another accountable to standards that are generalizable for the group.28

The practice of justice helps unify a community both by solidifying areas of agreement and by structuring persistent conflict. First, community members who engage in the practice might eventually converge on common policies. If they do, the policies can be communal glue that binds them.29 Second, even when—as is more often the case—a practice of justice “structures nothing more than the way we engage in conflict with each other, it still reinforces the sense that we participate with others in a community.”30 It does so because the people who partake in the practice presuppose that they are in a governance project together. They might disagree about which substantive standards are appropriate for the group, or about where governance authority for the group properly resides. But in arguing about those issues, they take for granted that certain governance standards apply to the group. They assume that it is a group.

The blend of commonality and conflict that binds a particular community depends on its own makeup. Yet highly heterogeneous and loosely structured communities are especially dependent on conflict to unify and sustain themselves. Members of these communities have little in common or few opportunities or reasons to interact. For them, the most plausible alternative to coalescing through conflict is not to coalesce through a drastic uptick in social unity. It is to have a less integrated community—one in which the members are less connected to the group or to its governance project.

To illustrate, imagine that dozens of loners live on a deserted island. The islanders do not have much in common or much reason to fight. They have almost nothing to do with one another. We would hardly call their bunch a community. Now imagine that they get together once a week to fight over island resources. At each meeting, they disagree—fiercely and intently—over the use and distribution of the available resources. Depending on the week, some islanders get what they want, while others bitterly lose out. Here, they at least have a recognizable governance association. Their resource disputes help constitute, rather than diminish, their association because they congregate as a group in order to have those disputes. Without the resources to fight over, they would not interact or have a common enterprise.31

Note that a community that is constituted largely through conflict is not necessarily weaker or more immature than one that displays high levels of social unity. Return to our hypothetical island. Assume now that the islanders terminate their weekly meetings and anoint a king to make all resource decisions on their behalf. The king acts arbitrarily, but the islanders follow his rule because they see themselves as his subjects and would rather spend their time leading their loner lives than arguing over resources. In this scenario, the islanders share a governance project and have minimal levels of conflict. If their earlier conflicts were corrosive to or did not help constitute their community, then anointing the king would have strengthened their community. But surely, the group has become less cohesive and integrated. The islanders are completely checked out of their governance project, no longer engaging together on it.

Some of the constructivist work on communities of practice gestures in a similar direction. It highlights that international communities are constituted through social interaction.32 And it acknowledges that the relevant interactions can be discordant.33 But because this work ultimately defines a community by that which the members share—by their common practice—it misses, or at least does not press, the key conceptual claim that I am advancing: a community is constituted not just by commonality but also by disharmony and discord. In order to interact as a group, the islanders needed a shared practice on when, where, and why they would meet. But that base of commonality was insufficient to generate their interactions. They also needed conflict. Without the resource disputes, the islanders would not have created or used a shared practice—or, therefore, engaged together on the governance project.

Readers might intuit that the community would be stronger still if its members interacted regularly and had minimal conflict. However, that vision of a community is completely unrealizable, and efforts to achieve it are often repressive.34 Even very homogenous and tightknit groups are replete with conflict. The commonalities that tie together the members of such groups and cause their lives to be so intertwined also give them many reasons and occasions to disagree.35 In other words, conflict can bring people together, but coming together brings conflict.36 Conflict is a part of, not inherently corrosive to, a social order.

Because conflict is inevitable in social life, creating space for it to occur routinely and in relatively productive ways serves an important systemic function; it helps stabilize and fortify a community in the face of inevitable divisions. If nothing else, a conflict exposes individual priorities and positions of relative strength or weakness within the group. When conflict is routinized, a community has ample opportunity to adjust its social structure so that internal strains do not become too intense to withstand.37 To be clear, this “rebalancing” does not necessarily entail resolving or addressing the underlying dispute. The balance that is struck at any particular moment might be transitory or contentious. What strengthens the association is the social structure’s contestability. It reduces the risk that tensions will build, that antagonistic alliances will harden, and that conflicts will express themselves in more virulent ways. Thus, even when a dispute does not lead to substantive change or resolution, it might serve to clear the air and release pent up hostilities that would otherwise fester and become corrosive.38 The point is that conflict is not only inevitable in human groups; it can also be productive for them.

It is not always. Some conflicts clearly diminish or threaten to tear apart a community. If the weekly meetings on the island become too combative, attendance might drop. Some islanders might prefer to do without the allocated resources than to engage with the group. Alternatively, a dissatisfied bunch might revolt and form a splinter group that competes with the original one for island resources. In either event, the community could dissipate. As several theorists have explained, however, the best way to avoid such destructive conflicts—and to maintain the community as a going concern—is not to try to ignore, suppress, or resolve intractable divisions. It is to enable community members to have their disputes routinely and on terms that reinforce, rather than undercut, their mutual association.39 The trick is to foster the “right” kinds of conflict.40

20.2.2 The Unifying Effects of Legal Conflict

A pluralist legal structure might do just that. In a pluralist structure, contests about the exercise of governance authority look a lot like the Aristotelian practice of justice. Adversaries advance competing claims on the law, but they assume that, whatever the law is, it applies to the relevant group.41 This is true, no matter whether the conflict is internal to a single arrangement or cuts across multiple arrangements. In either event, the conflict is about how or by whom authority is exercised for a particular community. Even as the conflict pits individual members against each another, it reinforces that the community is a community.

The idea that legal conflict can help constitute a political community has been developed in U.S. constitutional theory. To be clear, the idea here is that conflict itself does this work; a conflict need not be resolved and might best be left unresolved to nurture a community. For example, Robert Post and Reva Siegel argue that, on some issues in U.S. constitutional law, “authoritative settlement is neither possible nor desirable.”42 Their example is the right to an abortion. Because Americans disagree about this right, it has been pliable and contentious for decades. Post and Siegel contend that, “[s]o long as groups continue to argue about the meaning of our common Constitution, so long do they remain committed to a common constitutional enterprise.”43 By this account, the U.S. Constitution is “a discursive medium through which individuals and groups engage in disputes about ideal forms of collective life.”44 Such disputes can “strengthen social cohesion and constitutional legitimacy in a normatively heterogeneous nation like our own” because the Constitution is a key referent that defines Americans as a community.45 An intense and protracted constitutional conflict can bring Americans together to fight about their joint enterprise.

Further, several scholars have underscored that, in the face of deep normative divisions, such engagement with the enterprise is best sustained by keeping the law pliable.46 The Constitution’s contestability allows people with competing perspectives to continue tapping into and arguing through it—using constitutional law to advance their competing priorities, as they partake together in this governance project. By contrast, high levels of legal settlement risk estranging dissatisfied groups from the law.47 That risk might be especially pronounced in international law. Americans who are boxed out of constitutional law have other opportunities to participate in communal life, but such opportunities are more attenuated at the global level.

20.3 Pluralist Conflicts at the World Trade Organization

I use the WTO as my case study, because compared to many other global governance associations, the one at the WTO has been especially strong and well-integrated. The WTO “club” or “insider network” has consisted of actors who regularly interact on the trade project—national trade officials, international civil servants, academics, and private sector attorneys and consultants.48 WTO adjudicators have historically also been key players in this community. Other actors have participated more indirectly, episodically, or on the margins.

As discussed, the WTO’s success has often been attributed to the members’ shared precepts—their common objectives, rules, and practices—and to the mechanisms for curbing their disputes. I aim to show that that picture is deeply incomplete. Although the participants in the WTO have had plenty in common, they have also had profound, at times intractable governance disputes. In the face of these internal divisions, WTO law has helped constitute and strengthen the group partly through a pluralist structure. It has left unanswered and allowed the participants to keep fighting over key questions on trade governance.

20.3.1 Agenda Conflicts

Since the WTO was established in 1994, its participants have consistently grappled with the questions of when and how the WTO mandate on trade liberalization bends to accommodate other regulatory policies that individual states might want to pursue.49 These questions lie at the heart of trade governance. They are simultaneously about the content of trade policy and about the extent to which governance authority resides in the hands of individual states. Disputes about them have been a persistent and largely intractable feature of the WTO.50

In WTO law, the question presented is usually whether a national restriction on trade falls within one of the recognized “public interest” exceptions to liberalization.51 A series of decisions predating the WTO interpreted those exceptions narrowly, prioritizing liberalization over states’ autonomy to pursue other regulatory goals, like protecting human health or the environment.52 As discontent with that approach grew, the WTO Appellate Body shifted gears. It started affording states more discretion to restrict trade for other interests.53 Yet the Appellate Body has not in any meaningful sense established concrete rules of decision on the public interest exceptions or settled the lines of authority. Its test for assessing measures that are justified in the public interest has been opaque, shifty, and fact-specific.54 What the Appellate Body has done is move toward a more pluralist structure. It has created space for states to use WTO law to keep fighting about the proper balance between the WTO policy on liberalization and their own idiosyncratic regulatory goals. This balance is unstable and consistently at issue in WTO legal disputes.

The 2014 decision in EC—Seal Products is illustrative.55 Canada and Norway contested an EU regulation that prohibited the importation and sale of products containing seal, with exceptions for seals hunted by indigenous communities or for marine management. The case was widely understood to be about more than the particular regulation at issue; it was about the extent to which the WTO community would permit states to restrict trade in deference to their own national policies.56 The Appellate Body decided that trade restrictions for animal welfare can fall within one of the public interest exceptions to liberalization but that the particular regulation at issue was, in one respect, noncompliant.57 Trade scholars have criticized the decision for its muddy reasoning, departures from precedent, and failure to guide states on the larger contest that the case presented—that is, for preserving a pluralist structure, rather than defining more concretely the lines of authority in WTO law.58

But leaving that structure in place allowed states to continue arguing through WTO law. Here, WTO law brought states together to fight about their trade agenda on terms that reinforce that this is part of where trade governance happens. The alternative to having these conflicts in WTO law is not more unity on trade policy or more integration of the political community at the WTO. WTO members invariably disagree on precisely when and how the policy on liberalization intersects with other interests. The most plausible alternative is for the Appellate Body to try to settle the balance once and for all, and for dissatisfied states to dissociate, in one way or another, from the enterprise. After all, if the law were settled, states would have less reason to expend the energy to crystalize and fight for their positions—or, therefore, to engage with the WTO in this way. They might try to undercut WTO by shifting decision-making to arenas that they find more favorable. They might just disregard the WTO rules with which they disagree or refuse to participate in WTO processes when they are unlikely to prevail. By contrast, playing out their conflicts through WTO law at least kept them invested in the enterprise. It had the effect of sustaining, not dissolving, the association.

20.3.2 Constitutive Conflicts

The WTO community has also been beset by conflicts about its constitutive structure—about who may participate in governance decisions at the WTO and on what terms.59 For example, the participation of nongovernmental organizations (NGOs) received considerable attention in the 1990s and early 2000s.60 NGOs were becoming more aware of the WTO and interested in shaping trade policy. The initial response from within the WTO was meager. The General Council, which consists of all WTO member states, decided to give NGOs new opportunities to interact with and learn about the WTO, while keeping them at the periphery of WTO decision-making.61 The Council proclaimed that “there is currently a broadly held view that it would not be possible for NGOs to be directly involved in the work of the WTO or its meetings.”62 Shortly thereafter, the WTO Appellate Body decided, with highly legalistic interpretations of the relevant treaty, that WTO adjudicative bodies may consider amicus curiae briefs that NGOs submit.63

The Appellate Body’s legal decisions on amicus briefs provoked an intense contest.64 The dispute came to a head in November 2000, when the Appellate Body took the initiative to establish “working procedures” for the submission of amicus briefs in a case that was then before it.65 States responded loudly and negatively. They convened a special General Council meeting on the issue, and almost every state that spoke criticized the Appellate Body’s approach.66 Developing countries were especially vocal; their principal complaints went directly to the lines of authority within the WTO.

Uruguay’s comments are representative. It claimed that the Appellate Body’s working procedures improperly “affected the rights and obligations of WTO Members and altered the relationship between the bodies within the system.”67 Uruguay’s worries were twofold. First, the Appellate Body arrogated for itself “decisions on relations with NGOs while such decisions statutorily belonged to the General Council.”68 Second, the Appellate Body effectively “grant[ed] individuals and institutions outside of the WTO a right that Members themselves did not possess.”69 Egypt, speaking on behalf of the Informal Group of Developing Countries, echoed those concerns, underscoring that “[t]he WTO was a Member-driven organization and this basic fundamental nature of the organization had to, and would, remain as such.”70 India proclaimed that “the effect of the Appellate Body’s approach to amicus curiae briefs was to strike at the intergovernmental nature of the WTO.”71 As these comments reveal, the dispute was as contentious as it was not because amicus briefs are so important but because it went to the core of the WTO’s governance structure: would this community remain insular and controlled mostly by states, or would it integrate other actors and allocate more authority to its adjudicative bodies?

In the end, the contest over amicus briefs fizzled, without authoritative resolution. The Appellate Body decided that none of the nonparty briefs in the case before it satisfied its working procedures.72 Since then, WTO adjudicative bodies have accepted amicus briefs on a case-by-case basis, without establishing concrete rules on when such briefs are relevant.73 Meanwhile, NGOs have identified other ways to engage with the WTO,74 but their terms of participation remain fluid and contestable.75 Perhaps for these reasons, commentators have said that the amicus dispute “produced little more than frustration”76 or was “much ado about nothing.”77

Those statements again overlook how pluralist conflicts can construct a community. The amicus dispute not only presupposed that a political community at the WTO existed but also treated this community as worth fighting for—as if belonging and exercising authority in it mattered. The dispute was particularly significant because it gave developing countries, which historically have been marginalized at the WTO,78 an opportunity to reaffirm their stake in it and claim it as their own. Again, the alternative was not more unity or consensus. It was for one WTO organ to try to settle the issue, with the effect of further alienating an important constituency—either developing countries or the group of NGOs and their supporters. The Appellate Body’s legal decisions on amicus briefs incited a conflict that, though never really resolved, reinforced the community’s standing as an important locus of trade governance.

20.3.3 External Conflicts

Finally, states sometimes instigate conflicts between the WTO and other international legal arrangements. A well-known example is the extended conflict over the regulation of foods containing genetically modified organisms (GMOs). WTO law requires national restrictions on food imports that exceed international standards to be based on scientific risk assessments and “not maintained without sufficient scientific evidence.”79 In the 1990s, some states began resisting that standard, in favor of a more precautionary approach. These states failed to change the law within the WTO, so they looked elsewhere—to a legal arrangement that was more amenable to their preferences. They used the Convention on Biological Diversity to establish the Cartagena Protocol, which implicitly undercuts the WTO standard by endorsing the precautionary principle and openly preserving some state discretion in this area.80 Here, a group of dissatisfied states exploited international law’s pluralist structure to create a normative conflict between the WTO and the regime on biological diversity.

The conflict over the proper scope of a state’s regulatory discretion on GMOs has never really been resolved. A WTO adjudicative panel had the opportunity to define the WTO standard, in light of the Cartagena Protocol, in European Communities—Measures Affecting the Approval and Marketing of Biotech Products. The panel chose instead to decide the case on narrow grounds, without resolving the broader legal question.81 Thus, although that particular GMO dispute has dissipated, an authoritative settlement on the law has not been reached. Either side could easily reignite the legal conflict simply by reasserting its position in a new context.

Because many of the same states participate both in the WTO and in the Convention on Biological Diversity, the GMO dispute was simultaneously internal to the trade community and between it and the biodiversity one. There is little evidence that this dispute damaged the WTO. It might instead have helped to strengthen the WTO. If nothing else, it revealed the fortitude of the opposition to the WTO standard and provided opportunities for organic, even transitory adjustments. The dispute was also a way for dissatisfied states to continue engaging with and pressing for their vision of the WTO. The principal backers of the Cartagena Protocol worked through the Convention on Biological Diversity not because they had given up on the WTO or sought to shift the overall locus of trade governance but because they were invested in the WTO and wanted it to reflect their preferences. They provoked a normative conflict as a way of participating in the trade project.

20.4 Conclusion

The skeptical claim on legal pluralism assumes that pluralist conflicts are inherently or presumptively destructive to global governance associations. The assumption is wrong. Although such conflicts might in some circumstances be a centrifugal force that tears apart a community and corrodes its governance project, they can also—and probably more often—have the opposite effect. As the case study on the WTO suggests, these conflicts can be a centripetal force that helps keep the community going and allow its project to prosper. Scholars who advance the skeptical claim thus need to move beyond their sweeping platitudes and begin to examine pluralist conflicts that arise in discrete settings. They need to show that, in particular situations, such conflicts do more harm than good.

The argument is not just of theoretical interest; it has important practical implications. If we assume that political communities are constituted only by commonality and necessarily corroded by intractable divisions, the prescriptive message is clear: to the extent that we want to support a particular global governance arrangement, we ought to use international law to solidify as much consensus about it as possible and insist on curbing or deterring related disputes. But if conflict is itself constructive for the community, those moves will sometimes be wrongheaded and even counterproductive. The best way to strengthen a governance arrangement might be not to try to abate or manage pluralist conflicts but to allow such conflicts to thrive.
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21.1 Introduction

The debate about legal pluralism in international criminal law started as part of a broader debate in international law on fragmentation. In 2000, the International Law Commission added to its program of work the topic “Risks Ensuing from the Fragmentation of International Law.”1 Koskenniemi, in a 2002 paper published in the Leiden Journal of International Law, was one of the first to address fragmentation in international law.2 In 2006, he produced a voluminous report providing for means and ways to cope with fragmentation.3 What had sparked the debate about fragmentation was the proliferation of international criminal courts and tribunals.4 The development of international criminal law as a specialist regime of international law was perceived as posing a risk to the coherence and homogeneity of international law. Much of the anxiety over fragmentation stemmed from the collision between the International Court of Justice (ICJ) and the International Criminal Tribunal for the former Yugoslavia (ICTY) over the “overall control-test” in the Tadić case, in which the ICTY departed from settled ICJ law on attribution of liability and on qualification of the nature of an armed conflict, employing a standard of “effective control.”5 The fact that the ICTY had earlier referred to itself as a “self-contained’ system”6 fueled these concerns over fragmentation.

International criminal law is not a single unified body of norms, and the pluralism paradigm is useful to describe its heterogeneity. We can go further and grant pluralism a normative claim,7 embracing its cross-fertilization and legal dialogue potential. Pluralism in international criminal law, however, has come under attack. Attributing to pluralism a normative claim is said to defy international criminal law’s cosmopolitan ethos and universalist core.8 Moreover, it is said to undermine principles of legal certainty and universal jurisdiction.9 Stewart and Kayani in a recent piece on legal pluralism go further and blame legal pluralism for leaving intact transplants of colonialist rule.10 Legal pluralism, in their view, results in normative distortions, a cover-up of a system of subjugation.11 They claim there is “nothing inherently good about legal pluralism” and argue in favor of a universal international criminal law.12

How to balance the pluralist reality of international criminal law with its universalist pretension? Legal pluralism is, in my view, inherent in international criminal law and impossible to deny, prevent, or halt. Enforcement of international criminal law is outsourced to a large number of different bodies and institutions. It is bound to result in differing interpretations and approaches. We do not need to adopt a normative stance to argue in favor of international criminal law reflecting local values when enforced at the local level. Local justice will reflect such values by the mere fact that its norm enforcers are local. Criticizing any normative claim of pluralism is denying international criminal law’s distributed nature. Greenwalt, in what is one of the early and leading papers on pluralism in international criminal law, argues that the search for consistency and uniformity is misguided.13 International criminal law, he writes, “operates in an irreducibly pluralistic environment,” and the law applicable to international crimes “should not be the same in all cases.”14 This is why international criminal law scholars, instead of striving for unity, call for ways of managing pluralism.15

In this chapter I aim to answer the question of how to do justice to the universalist claim of international criminal law as an inherently pluralist body of law. I leave the descriptive-normative debate aside and take the pluralist nature of international criminal law as a given. Pluralism is the starting point from which to explore the questions and challenges it raises in the realm of international criminal law. Section 21.2 sets out the tension between pluralism and universalism at the International Criminal Court (ICC). Section 21.3 discusses the complementarity principle that underlies the ICC to explore whether it can encourage international harmonization. Section 21.4 discusses domestic criminal justice. The Van Anraat case serves as a case study to illustrate the practice of enforcing international criminal law at the domestic/national level. As an interim conclusion, I propose that a mixed approach, applying both national and international criminal law norms in enforcing international criminal law, is a viable way to operate in a pluralist context. In section 21.5, I challenge the mixed approach by discussing the (apparent) oddity of applying local law on the basis of universal jurisdiction. I look into the Alema case, which raises questions over legality and legitimacy in cases where courts impose local norms on non-nationals (at the time of the offenses) for crimes committed abroad. Based on the analysis, which essentially comes down to nuancing international criminal law’s universalist claim and arguing in favor of allowing room for local justice based on local norms, I formulate principles to manage legal pluralism while doing justice, as much as possible, to the universalist and cosmopolitan ethos of international criminal law.

21.2 Pluralism and the ICC

There are at least two reasons that account for the pluralist nature of international criminal law. First of all, international criminal courts and tribunals create distinct legal spaces; they each have their own statute, jurisdiction, and mandate. International lawyers, to quote Koskenniemi and Leino, “[h]ave always had to cope with the absence of a single source of normative validity.”16 This is particularly the case with international criminal law. With a well-developed body of ad hoc tribunal case law, an emerging body of case law at the ICC, hybrid, national-international systems like the Cambodia Tribunal and the Special Court of Sierra Leone (SCSL), and more and more domestic prosecutions, international criminal law can be referred to as inherently pluralist. This inherently pluralist nature might be thought to hamper judicial dialogue, though it might also foster it.17

The ICC most prominently functions as a separate legal system.18 This is due to its institutional layout, in particular its approach to sources of law. Unlike Article 38 of the Statute of the ICJ, Article 21 of the ICC Statute creates a hierarchy of sources. The Statute, the Elements of Crime and the Rules of Procedure and Evidence—ICC-specific documents—are the primary sources. Applicable treaties and the principles and rules of international law come second. General principles derived from national law come third. Customary international law is not specifically mentioned in Article 21, but it may be applied under the heading “rules of international law” in Article 21(1)(b). Moreover, the ICC, by referring to the provisions of its Statute, can justifiably ignore the precedents of other courts; Paragraph 21(2) only refers to principles and interpretations from its own decisions. Article 21—at least on paper—limits room for judicial development via intercourt judicial dialogue and cross-fertilization.

Secondly, international criminal law is enforced via national criminal justice systems. With the establishment of the ICC, which is a last resort court premised on the principle of complementarity, the paradigm of international criminal law has shifted to domestic criminal justice. States parties to the ICC are expected to take up international crimes prosecutions; only when a local system is inactive, or unwilling or unable to investigate or prosecute, does the ICC step in. Setting up the ICC as a complementary, last resort court with a regime that favors domestic prosecution comes with domestic enforcement and hence legal pluralism.

There are, however, ways of attempting to limit pluralism. So far, two mechanisms have been used: (1) outreach activities providing guidance to domestic lawmakers and legal professionals, and (2) intercourt, judicial dialogue. An example of the former is the Legal Tools Project at the ICC.19 The project has a twofold purpose under the communal banner of “knowledge distribution.” First, it facilitates implementation of the ICC Statute in the domestic sphere.20 Second, through a software platform—the so-called “Case Matrix”—it assists in organizing case files, aligning it with work processes at the ICC.21 As to the latter approach, judicial dialogue can limit pluralism among international courts because while international statutes may create distinct legal regimes, there is overlap in the substantive normative framework, in particular with regard to the core crimes and modes of liability. Cross-fertilization and intercourt judicial dialogue may engender a more coherent, and maybe eventually even a uniform, body of international criminal law that can guide domestic judges and lawmakers. Judicial dialogue amongst international courts requires an attitude of comity, of feeling part of a community of courts that share aims and purposes.22 Pauwelyn’s metaphor of a universe of interconnected islands comes to mind.23

In the early years of its existence, the ICC forged a distinct path away from ad hoc tribunal case law.24 More recently, the ICC has been more open and engaged in judicial dialogue with other international courts. In 2018, ICC President Fernández de Gurmedi made clear that international judicial institutions “are all part of an interconnected global justice system.” She admitted that “our mandates and jurisdictions are distinct but we all share a unique and same goal, which is to ensure accountability and solve conflicts through justice,” recognizing this state of connectedness contributes to building a more unified international justice system.25 Through interpretation and judicial dialogue certain statutory differences can be overcome. Let me give two examples.

ICTY law and ICC law, at least on the face of it, differ on the definition of crimes against humanity and the concept of command responsibility.26 Unlike the definition of crimes against humanity in the ICTY Statute, the ICC’s definition requires that crimes are committed as part of a widespread or systematic attack that is “pursuant to or in furtherance of a State or organizational policy to commit such attack.”27 By inserting what seems an additional threshold, ICC law provides for a narrower concept of crimes against humanity than the ICTY Statute. However, as Cupido has argued, looking at how crimes against humanity are proven at the ICTY, there is actually no difference with the ICC. In ICTY case law, policy is an evidentiary factor that proves that an attack was systematic. Recognizing that this statutory difference is not a “real” one when it comes to the application of the law means ICC courts can apply ICTY case law regarding the systematic nature of an attack.

The ICC concept of command responsibility, codified in Article 28 of the Statute, is unique in that it requires an explicit causal link; crimes must have been committed “as a result of a failure to act” by the commander/superior. The ICTY, however, insists that causation as a conditio sine qua non is not part of the theory command responsibility.28 Despite this difference between the command responsibility concepts, the ICC seeks alignment with ICTY law. In the Bemba case, the ICC effectively concluded that the causal element does not make sense as a general requirement for command responsibility.29 While there is still some ambiguity on the causation element,30 the law on command responsibility is aligned as much as possible to earlier international jurisprudence. Jackson, in a recent study on command responsibility, therefore concludes that, since World War II, the law on command responsibility is generally settled.31

Building integrated international criminal law will limit pluralism at the domestic level when enforcing international criminal law. After all, it solves the dilemma for domestic courts who seek for guidance in international jurisprudence from deciding which law to apply: ICTY law or ICC law?

21.3 Complementarity: Encouraging Harmonization?

Central to the ICC system of international criminal justice is the complementarity principle.32 Article 17(1)(a) of the ICC Statute stipulates that a case is inadmissible where it is being investigated or prosecuted by a state which has jurisdiction over it unless the state is “unwilling or unable genuinely” to carry out the investigation or prosecution. State parties retain the primary responsibility to investigate and prosecute crimes falling under the jurisdiction of the Court.

21.3.1 Positive Complementarity

The ICC Statute is clear: national jurisdictions play a central part in pursuing the aim of ending impunity for international crimes.33 Paragraph 6 of the ICC Statute’s Preamble calls it “a duty” of every state to exercise its criminal jurisdiction over those responsible for international crimes.34 The Statute does not make clear what this duty entails and to what extent there is deference with regard to domestic criminal law traditions and concepts when prosecuting international crimes.

Does it, for instance, limit the discretion of a domestic prosecutor to decide not to prosecute? The answer seems to be in the negative. In negotiating Article 17 of the ICC Statute, there was a stand-offish approach to domestic criminal justice affairs. Holmes recalls that “the underlying premise of the complementarity regime was to ensure that the Court did not interfere with national investigations or prosecutions except in the most obvious cases.”35 This leaves discretion on the part of the prosecutor and does not impose a duty to investigate or prosecute. In speaking of the “most obvious cases,” Holmes seems to allude to those situations where national proceedings are used to shield a person from prosecution.

In practice, the ICC does not wait until states “fail” the complementarity test. 36 The Office of the Prosecutor (OTP) works with national authorities to try to achieve complementarity through active monitoring and assistance.37 A good example of this “positive complementarity” approach is the situation in Colombia where the OTP has monitored the peace process and its transitional and accountability processes to ensure there is an accountability mechanism in place.38 In the Strategic Plan 2016–2018, the OTP mentions a number of tools it employs to comply with complementarity: knowledge centers, evidence sharing, open-source crime databases, platforms for exchanging confidential information, and capacity building by third parties.39

At the heart of the admissibility system of Article 17 lies the concept of genuineness. In Article 17(2), where the Statute deals with “unwillingness,” it lists a number of situations that trigger the ICC to consider a case admissible: sham proceedings, delayed proceedings, and nonindependent and nonimpartial proceedings.40 They all concern the situation where a state party does not genuinely take up or proceed with an investigation, prosecution, or a trial.41 Inability in Article 17(3) is not defined apart from being qualified to situations where there is a total or substantial collapse or unavailability of a state’s national judicial system. This is understandable: “unable” is more objective and fact-driven than “unwilling.”42

21.3.2 Shaping Substantive Law: Crime Definitions

While signing on to the Rome Statute does not impose upon states a duty to exercise jurisdiction, it certainly encourages states to do so.43 According to Benzing, ICC membership requires state parties to make their system of criminal law enforcement more effective.44 The question is to what extent does this affect substantive criminal law? Does it require state parties to incorporate the crime definitions of the ICC Statute? According to Robinson, a state party could in theory satisfy the complementarity test by relying on existing national offenses such as murder and assault.45 He points out, however, that this has risks because the penalty or stigma attached to a certain national offense does not reflect the seriousness of the crime under international law. Whether this is considered “unwillingness” on the part of the state party, triggering the ICC’s jurisdiction is not clear. In 2006, the ICTR refused a request of the ICTR prosecutor to transfer a genocide case to Norway, arguing that the country lacked specific laws on cases of war crimes. The defendant, former Rwandan business official Michael Bagaragaza, was charged with conspiracy to commit genocide for arming and training a militia to carry out attacks on Tutsi civilians. The Tribunal ruled that charges for multiple murder would not reflect the gravity of the charges46 and eventually decided to try Bagaragaza itself (after he pleaded guilty).47 The safest approach is to pass legislation recognizing genocide, crimes against humanity, and war crimes as distinct offenses. This does not necessarily require a verbatim incorporation of ICC offenses. Some states parties have opted for crime definitions in their own terminology, making clear they comply with customary international law.48 Other states have relied on crime definitions already implemented in their law as a result of ratifying the Genocide Convention and Geneva Conventions.49 They may have expanded the jurisdictional reach of these provisions as treaties may have more limited jurisdictional clauses than the ICC Statute.50 In some cases, however, states have adopted in their legislation crime definitions that deviate substantially from treaty provisions. France, for instance, has added to the four groups protected by the Genocide Convention (national, ethnical, racial, and religious) to include an individual who is a member of a group that is discriminated against on the basis of “any other arbitrary trait.”51 While this is not in line with the Genocide Convention and international case law interpreting it, it is hard to see how the ICC would seize on a case where more rather than less protection is offered to victims.52 Robinson puts it succinctly: states in incorporating international crime definitions are less likely to be found “unwilling” when definitions in domestic law are broader rather than more narrow than the international definitions.53

21.3.3 Shaping Substantive Law: Modes of Liability

Does signing the Rome Statute mean that its modes of liability need to be copied into domestic law? Article 25(3) of the ICC Statute provides for individual perpetration, joint perpetration, direct and indirect perpetration, as well as liability for attempt, ordering, inciting, aiding/abetting crimes, and participating in a common criminal purpose. Van der Wilt argues that the complementarity regime does not extend to the general part of a state party’s criminal law.54 It is difficult to see how concepts of liability that have been part of time-honored domestic criminal law should give way to the ICC modes of liability.55 This would have the undesirable effect of creating two types of criminal responsibility in one and the same criminal justice system: one for international crimes and one for common crimes. Greenwalt adopts a similar position. Any underinclusion of international liability concepts would not connote incapacity or bad faith to shield nationals from criminal responsibility, but rather point to sincere and deep convictions as to how to mete out criminal justice.56 For instance, rather than copying into national law the problematic provision on self-defense in Article 31(1)(d) of the ICC Statute, domestic legislatures and judges are better off relying on their established theories and concepts of self-defense. In this, we must bear in mind that quite a number of the provisions in the Rome Statute are the result of political compromises drafted by diplomats, international lawyers, and military experts. They are not necessarily skilled in drafting criminal law provisions. Moreover, many of the liability concepts in the ICC Statute and other international statutes have a domestic law pedigree; they are not inherently international. What is more, copying international liability theories into domestic law means importing sometimes controversial concepts of liability. For instance, the theory of indirect co-perpetration, read into Article 25(3)(a) of the ICC Statute, is a contentious concept.57 Furthermore, the international concept of duress, heavily influenced by Anglo-American common law with a strong utilitarian underpinning, conflicts with principles of human frailty underlying certain civil law jurisdictions.58

The way to look at the statutory provisions on criminal responsibility in the ICC Statute is that they vest the Court with the power to try those who have committed, directly or indirectly, international crimes; for the ICC they have a jurisdictional/“constitutive” effect. This is different for domestic jurisdictions. If anything, they have a mere declaratory effect, repeating what is already part of domestic criminal law. This position, favoring deference to domestic law on liability, means heterogeneity, allowing pluralism to persist despite the complementarity principle’s potential of shaping and making substantive law more uniform. So when Mégret argues that “complementarity has become part of the way in which international criminal lawyers project a sense of the international criminal law acquis, a sort of global package of norms that have to be adopted by states who become part of the ICC club,”59 I would add that this is most likely to be the case with regard to crime definitions, not with modes of liability.

Now, this does not stop those advocating for ICC membership and engaging in outreach activities to persuade legislatures to implement the whole package: crime definitions and modes of liability. The previously discussed Legal Tools Project, while it insists that implementation remains at the discretion of the state, does encourage close alignment to the ICC Statute.60 Amnesty International, in its “Guide on Effective Implementation,” takes the same approach.61 A number of states parties have indeed incorporated, alongside the crime definitions, the modes of liability of Article 25 of the ICC Statute.62 Some, however, have slightly modified them to fit the domestic context.63

21.4 Domestic Legal Practice: Nationalist and Internationalist Approaches

Providing for legislation that mirrors the Rome Statute does not in and of itself ensure alignment. Judicial attitudes equally play a role. Judges may choose to be guided by international case law when dealing with an international crimes case, most likely when they interpret international crimes definitions. The same is not necessarily true when it concerns modes of liability. When there is no separate codification of international theories of liability, judges may adhere to domestic criminal law when adjudicating international crimes cases and use legal concepts and theories that are equally applicable to common/ordinary crimes. On the other hand, dealing with international crimes may make judges decide to apply international concepts of liability. Here we have to discuss the Dutch case of Van Anraat.64

Frans van Anraat, a Dutch businessman, was prosecuted on counts of complicity in genocide and in war crimes because he had delivered the chemical thiodiglycol (TDG) to the regime of Saddam Hussein. TDG was used by Hussein to manufacture chemical weapons that were deployed in the massacre against the Kurdish population in the village of Halabja and in the war against Iran. The district court acquitted Van Anraat of complicity in genocide but convicted him for complicity in war crimes. The acquittal was based on the finding that Van Anraat had no “positive knowledge” of the main perpetrator’s genocidal intent. This standard derives from the ad hoc tribunals’ case law, where proof of knowledge of the principal’s mens rea is required for complicity, as well as awareness that the acts assisted the commission of a specific crime.65 This knowledge standard differs from the lower dolus eventualis/conditional intent standard under Dutch law, which employs a foresight test.66 The conviction for war crimes, on the other hand, was based on the national dolus eventualis standard. The court found that Van Anraat must have been aware of the considerable chance that his merchandise would be used to produce chemical weapons that would subsequently be deployed against Iraqis’ (perceived) enemies and that he must have accepted that chance.

The district court applied an international mens rea standard for genocide (knowledge of the principal’s intent)—and subsequently acquitted Van Anraat on that count—due to the special nature of the crime of genocide, more specifically, the special genocidal intent (“intent to destroy, in whole or in part, a national, ethnical, racial or religious group”). According to the district court, intent should be strictly construed in order to emphasize genocide’s unique position as the “crime of crimes.”67 Special intent was regarded as an element of the crime of genocide, an additional subjective requirement encapsulated in the international definition of genocide. Applying the Dutch dolus eventualis standard would have watered down the intent to such an extent that it would not accord with the definition of the crime of genocide.

This reasoning is not persuasive. First of all, applying the national standard for complicity in war crimes equally leads to a deviation from international criminal law and hence the “extension of the boundaries of liability under international criminal law.”68 The dolus eventualis standard under Dutch criminal law is broader than the knowledge-standard derived from ICTY law and the purpose-standard of Article 25(3)(c) of the ICC Statute. Second, it is a misconception to hold that combining dolus eventualis with a special intent crime such as genocide waters down the special intent and thus affects the special nature of genocide. The mens rea of complicity does not affect the elements of the crime. Complicity, in national as well as in international criminal law, is derivative liability, which means that the accomplice is not a perpetrator who fulfills the definitional elements of the crime. In other words, complicity liability, which in Dutch criminal law carries a lower maximum sentence than principal liability, has its own mens rea.69 On appeal, the ruling was reversed and the appellate judges decided against the district court’s internationalist approach to mens rea over domestic law. The appellate court referred to the legislative history of the Dutch International Crimes Act, which suggests an opposite conclusion: the application of national law is preferred when interpreting concepts like criminal participation and complicity, if only to prevent legal uncertainty.70 Moreover, and most importantly, the court of appeal found that “[e]specially regarding the question which degree of intention is required for a conviction on account of complicity in genocide, international criminal law is still in a stage of development and does not seem to have crystallized completely.”71

We see a similar “mixed approach,” applying international standards to crime definitions and national standards to modes of liability, in international refugee law. Article 1F(a) of the Refugee Convention excludes from refugee status individuals who have committed war crimes, crimes against humanity (including genocide), and crimes against peace. Applying this clause requires relying on “international instruments.” Across jurisdictions decision makers adhere to international norms for the interpretation of said crimes. This is different with regard to the interpretation of “committing,” a notion which encapsulates concepts of complicity and criminal participation. Here adjudicators tend to rely on domestic law concepts.72

A question that simmers through the debate on pluralism is that of the sui generis nature of international crimes. Liability theories modeled on domestic law may not capture the reality of mass atrocities and the systemic nature of these crimes. Mark Drumbl was an early critic of transplanting (“Western”) national criminal law concepts to international criminal law. In his work Atrocity, Punishment and International Law, he points to the paradox of international lawmakers emphasizing the extraordinary nature of international crimes, demarcating the difference with ordinary common crimes yet relying on the ordinary/domestic modality of punishment, theory of sentencing, and process of determining guilt or innocence.73 He argues that international criminal justice insufficiently takes on board local, non-Western perspectives on justice, which by embracing concepts such as collective guilt and punitive rituals that do not entail incarceration, deviate from key principles of Western-style justice.74 Mimicking Western justice is especially problematic when victim communities themselves provide for such justice mechanisms. Think of the gacaca system in Rwanda.75 Western-style international criminal justice may feel distant from victims and undermine the efficiency of individualized criminal trials premised on incarceration.76 Drumbl proposes what he calls a “cosmopolitan pluralism” theory of punishment based on universal values but diversified in its enforcement, leaving room for grass-roots and local justice mechanisms that differ from and exist alongside Western-style criminal trials.77

Drumbl’s plea for applying local concepts of law, doing justice to the values of victim communities, reinforces the argument against the imposition of an international theory of attribution and criminal responsibility. Similarly, Greenwalt argues that the idea of a uniform international criminal law is misguided. Such an “internationalist approach” creates fracture and inconsistency at the domestic level;78 it threatens the integrity of a state’s criminal justice system because it may cause a state to adopt criminal law principles for international crimes that are inconsistent with those otherwise applied.79 Indeed, as stated in the introduction to this chapter, heterogeneity in substantive international criminal law at the state level is inevitable. The common core Drumbl refers to when he talks of cosmopolitan pluralism refers to crime definitions and international criminal law principles that have crystallized over decades, sometimes centuries (e.g., command responsibility, superior orders defense, no prescription). Outside of that core, there will always be cross-jurisdictional pluralism, which he embraces because it is tailored to the needs of local communities.

As much as I agree with Greenwalt’s common sense approach to pluralism and Drumbl’s nuanced position on cosmopolitan pluralism, I would caution against an unqualified endorsement of legal pluralism. This would downplay the need for a “general part” in international criminal law.80 Unlike Greenwalt, I would argue in favor of developing a uniform, or at least harmonized, core of substantive international criminal law. Accepting pluralism at the national level does not disqualify pursuing a harmonized, general part at the international level. Substantive international criminal law is undertheorized and lacks a common “grammar.”81 Moreover, certain liability theories have developed as genuine, sui generis international liability theories (e.g., joint criminal enterprise, co-perpetration) that could be implemented at the national level alongside local law that traditionally forms part of the domestic general part (e.g., complicity liability, defenses, sentencing). Developing an international general part will contribute toward a more sophisticated substantive international criminal law, especially when drawn on (general) principles of time-honored domestic criminal law. In doing so, one must adopt a harmonizing approach. By looking beyond labels and concepts differences may be minimized to allow for developing an international theory of attribution.

21.5 Universal Jurisdiction: To Each, Their Own?

Recent case law sheds new light on the choice for domestic law that I advocate with regard to modes of liability, at least until there is a harmonized international general part. This requires discussing the Alemu case and universal jurisdiction.

There is no single globally accepted definition of universal jurisdiction but, for working purposes, it can be described as criminal jurisdiction based solely on the nature of the crime, without regard to the territory where the crime was committed, the nationality of the alleged or convicted perpetrator, the nationality of the victim, or any other connection to the state exercising such jurisdiction.82

21.5.1 The Alemu Case

On December 15, 2017, The Hague district court convicted Eshetu Alemu, a former official of Ethiopia’s military communist regime, to life imprisonment for participating in the commission of war crimes during the infamous “Red Terror” campaign of the late 1970s.83 The judges found the accused guilty of murder, arbitrary deprivation of liberty, inhuman treatment, and torture as violations of the laws and customs of war under the Dutch 1952 Wartime Offences Act. They used the concepts of superior responsibility and co-perpetration to establish his individual liability for these crimes.84 The court applied the “mixed approach” advocated earlier. The charged war crimes and command responsibility, concepts with an international law pedigree, were defined exclusively by reference to, and in compliance with, established (customary) international law. In particular, with regard to command responsibility, the court relied on ICTY case law to determine the scope of liability under international custom, as it existed during the “Red Terror.”85 With regard to co-perpetration, the judges referred to present-day Dutch law and jurisprudence to construct the legal elements of co-perpetration. Alemu was a Dutch national at the time of prosecution, but not at the time of the offenses. The court had jurisdiction based on two jurisdictional principles: the (active) nationality/personality principle for both the war crimes and the crimes under Dutch law (e.g., murder, deprivation of liberty) and universal jurisdiction for the war crimes. The court did not make explicit the principle on which it proceeded.

The exercise of extraterritorial jurisdiction, whether via nationality or via the universality principle, touches upon questions of legitimacy and legality. Is the principle of legality an obstacle to applying the law of the forum state (i.e., the state where the case is brought) to crimes committed abroad by—at the time—a non-national? With regard to the war crimes, can the fact that the charge concerns crimes for which there can be no impunity justify the exercise of jurisdiction? With regard to the domestic crimes, can the fact that the defendant later acquired Dutch nationality justify the exercise of jurisdiction?

It is generally perceived as a right to be tried by one’s home forum or by one’s peers.86 This corresponds with the default rule in criminal law that courts, when exercising jurisdiction over nationals for misconduct abroad, seize the matter and apply the law of the forum state.87 Unlike the general rule in international private law where adjudicators often apply the law of the state where the harm was caused, in transnational criminal law and in international criminal law, extraterritorial crimes are tried by the lex fori. In exceptional cases, courts may apply the lex mitior rule to extraterritorial crimes and impose the most lenient penalty when there is a difference between the laws of the forum state and the laws of the locus delicti state.88 Some jurisdictions restrict extraterritorial jurisdiction based on the active personality principle, and hence the application of domestic law, by requiring it to meet the double criminality rule. This rule requires that the conduct in question is punishable under the criminal law of two states: the state where it is prosecuted and the state where the crime was committed. For serious crimes, double criminality is generally not a condition.89 In Alemu, there was no double criminality test for crimes under Dutch law because Article 7(1) of the Dutch Penal Code does not require this test for misdrijven (i.e., serious offenses). Double criminality is generally not a requirement for international crimes. Their nature as being universally condemned comes with the idea that criminality can be presumed.

Van den Wyngaert considers double criminality an aspect of the legality principle.90 A person can only be accountable for conduct that was punishable under the law of the place where it was committed. This raises pertinent questions. If double criminality is part of legality and hence a fundamental human right, to what extent are the exceptions to double criminality (for serious crimes) compatible with the legality principle? Van den Wyngaert’s view means that Alemu could claim that as long as there is no verification by the court of double criminality, exercising jurisdiction would be an infringement on the legality principle and his human rights. This is even more so when we bear in mind that he acquired Dutch nationality after the crimes had been committed. On the other hand, for the war crimes charges no such double criminality verification is required because here the court exercised universal jurisdiction. And we encounter the internal inconsistency of the universality principle. The universality principle is a jurisdictional link that is considered weaker than the principal links of jurisdiction—territory and nationality91—yet this weakness is not compensated by double criminality verification. This inconsistency is suddenly visible when we compare universal jurisdiction to the active personality principle based on acquired nationality.

Concerns over the ambiguity of universal jurisdiction from a legal-certainty perspective is often addressed by arguing that the legality principle in international criminal law is different than in national law because the issue of foreseeability is less of a concern when it comes to the commission of mass atrocities. This, however, is not persuasive. A similar argument on foreseeability can be made regarding serious domestic crimes such as murder. Maybe we are looking at the wrong end of the telescope. Maybe we are comparing jurisdictional principles that are in essence very different: one is still based on classic principles of sovereignty and territoriality whereas the other transcends boundaries, sovereignty, and territoriality. The more pertinent question then is that of legitimacy. To what extent is a domestic court, exercising universal jurisdiction on the basis of international law, “allowed” to impose its normative framework on a non-national for crimes committed abroad?

21.5.2 Looking for Legitimacy

The Alemu case points to the other side of the legality principle, the democratic-legitimacy question. Can a court apply domestic law when it derives jurisdiction from an international title? In international private law, the choice of law model solves the question of both legitimacy and legality; a court applies pre-agreed foreign law, often the law of the state where the harm occurred or whose national caused the harm. Applying this model would make universal jurisdiction deviate from the general rule in criminal law that the law of the forum state applies. This can be justified by pointing to its separate place in criminal law on jurisdiction.

In an attempt to think creatively about the choice of law when looking for legitimacy in exercising universal jurisdiction, a place to start is the ius puniendi, the right to punish. I can think of three models that offer such legitimacy. First, the relationship model based on Anthony Duff’s work.92 Courts can be seen to act as representatives of the international community when they exercise universal jurisdiction. By adjudicating international crimes, they serve the interests of the international community. In performing this role, judges adhere to international crime definitions and to international norms of liability. This approach calls for a full-on internationalist approach, prioritising international law over domestic law. Secondly, domestic courts trying international crimes committed abroad by non-nationals act as caretakers temporarily relieving the courts that would normally have jurisdiction but that are temporarily unable (because of conflict, collapse of justice system, etc.). The caretaker model comports with the forum choice model of international private law, to the extent that it points toward applying foreign law. In international criminal law, we have, or had, a number of “caretaker” courts. Both the ad hoc tribunals for the former Yugoslavia and Rwanda acted as caretaker courts even though they largely applied their own law.93 The hybrid or mixed courts, the Special Court for Sierra Leone and the Cambodia Tribunal are better examples since they apply local law alongside international law. A third model links legitimacy to the justification of having mere standing. This model, advocated by Reeves, is premised on the idea that as long as domestic courts have standing, i.e. the ability to conduct fair and adequate procedures and can address the question of criminal responsibility, they can legitimately exercise universal jurisdiction.94 His theory—“Reason Dependence of Standing”—applies to international criminal tribunals and courts but equally applies to domestic courts exercising universal jurisdiction. Reeves’ theory does not come with a prescription of which law to apply. Given that in his view legitimacy links to the ability of tribunals and courts to apply their own law, this means, by analogy, that domestic courts exercising universal jurisdiction law can legitimately apply domestic law. This somewhat “nihilistic” approach has appeal because it acknowledges that any other justification is unpersuasive. Duff’s theory does not really work when applied to an elusive international “community.” We are all members of different communities in an increasingly global world. In that same vein we can disqualify the caretaker theory, which is premised on classic jurisdictional principles, in particular territoriality. Szigeti, in a recent paper on criminal jurisdiction, disqualifies traditional ways of thinking about jurisdiction as illusory and doomed since it is premised on territorial and extraterritorial terms.95

As long as there is no convincing theory arguing otherwise, the default position is that domestic courts can legitimately apply domestic law to international crimes committed by a non-national abroad. The “mixed approach” advocated in this chapter, despite legality and legitimacy concerns when there is no territorial or nationality link, still prevails.

21.6 Concluding Observations

Pluralism in international criminal law is a reality. Until we have an international body or institution that is in charge of enforcement, it is here to stay. Is this a problem? Yes and no. From legality, equality, and legitimacy perspectives, it is a second-best situation. Yet, it can be managed and as such lived with. A number of “management principles” emerge from the analysis in this chapter. First of all, any court dealing with international crimes needs to comport with core principles of international (criminal) law and human rights law: fair trial, due process, and no strict liability. Secondly, international crime definitions and concepts of liability with an international pedigree should, a much as possible, be interpreted by adhering to international norms and standards. Bearing in mind that the ICC is the only permanent international criminal court and that complementarity increasingly shapes the core of international criminal law, these standards can be found in ICC law. Thirdly, until we have a harmonized general part of international criminal law, national judges and lawmakers should stick to national law when it comes to attribution of liability.

Applying domestic law of the forum state is in my view legitimate even when a court exercises universal jurisdiction, deriving a title from international law. Drawing on Reeves’ “nihilistic” model, for the lack of another, leads me to conclude that there is no fundamental reason against applying the law of the forum state to a defendant who is not linked to the forum through territoriality or nationality. The mere fact of being able to conduct a fair trial and deliver justice is sufficient. Here the analogy to piracy is interesting. This crime, which essentially saw the birth of universal jurisdiction, is premised on the idea that any court, applying its own normative framework, has jurisdiction to try those considered hostis humanis for whom there can be no impunity, no place to hide. Unlike piracy, which belongs to the category of transnational crimes, international crimes are the product of a supranational justice system where the law is enforced by both domestic and international justice systems. This means that domestic courts enforcing international criminal law need to straddle national and international criminal law. We are back to the “mixed approach,” the only approach that comports with the reality of an inherent pluralist international criminal law centered around a common core of international values and norms.
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22.1 Introduction

The field of international criminal law is characterized by a core tension between its pluralist reality and its universalist aspirations. The raison d’être of the international criminal law of genocide, crimes against humanity, and war crimes is universalist: that such atrocities should not be tolerated in any context and that political and military leaders should not be shielded by their power, by their state’s sovereignty, or by local norms or practices. Nonetheless, the reality of prosecuting such crimes is inherently plural. Multiple entities may have jurisdiction over the same set of atrocity crimes, including local and national courts in the concerned postconflict state, foreign courts, international or internationalized tribunals as established by agreement, or the International Criminal Court (ICC). The laws applicable to the concerned crimes can be equally various, including customary international law, international treaties, the statutes of the concerned international or internationalized courts and of the ICC, and the relevant national and local laws. Furthermore, such crimes affect a variety of people and institutions in diverse ways: each of the many victims suffers individually; there are likewise a large number of perpetrators who variously participate in the crimes, some of whom are also victims themselves; in addition to the effect on individuals, intra- and intercommunity relationships are undermined; and the rippling impact can be extensive in scope, destabilizing states, causing floods of refugees, and undermining the international community’s sense of itself as civilized.

In addition, international criminal law also operates within the more expansive and highly pluralist setting constituted by transitional justice responses to atrocities. By their nature, atrocity crimes tend to be associated with ongoing conflicts or dictatorships, and their prosecution is often connected with transitions to peace or new political arrangements. Transitional justice mechanisms encompass not only prosecutions but also civil lawsuits, human rights claims, and nonjudicial mechanisms such as memorialization, education, and rule of law projects. There may also be authoritative nonjudicial entities engaged in investigating and assessing the atrocities, such as local justice systems, national truth commissions, or international commissions of inquiry. Transitional justice thus offers an alternative frame for conceiving of the pluralities that are significant to international criminal law: not only are there multiple jurisdictions, actors, processes, and norms within international criminal law, but also prosecutions are just one of the several strategies of transitional justice.

International criminal law and transitional justice also aspire to a multitude of aims. International criminal law draws several of its central goals from criminal law, such as truth-seeking, fair trials, and punishing perpetrators. Normatively, prosecution of genocide, war crimes, and crimes against humanity evinces a commitment to the substantive legal norm that political and military actors have an obligation to avoid targeting civilian populations, as well as to core procedural guarantees of due process in addressing violations of legal norms. These prosecutions also signify an expressive condemnation of these international crimes by the prosecuting institution or jurisdiction and by all those who fund or otherwise support these resource-intensive investigations and trials. In addition, prosecutions represent a response to the harms suffered by victims and their demands for retribution and compensation. Borrowing from the transitional justice context, international criminal law actors may harbor ambitious long-term and widescale hopes of promoting social and political change in the concerned postconflict societies, by producing a historical record of past atrocities, calling to account and removing political spoilers from the political sphere, promoting reconciliation between previously warring social groups, or prompting institutional reform.

Accommodating this multifaceted pluralism is particularly important in the context of atrocity trials because such settings involve many high-stakes, conflicting international and local preferences. Atrocity trials implicate the competing political and ideological interests of multiple international and local actors. International criminal law, national legal systems, and local justice practices may differ in their processes, legal norms, punishments, and accessibility. The selection of cases and defendants is inevitably hotly contested, as it is impossible to try all potential defendants, and the political stakes of prosecuting high-level political, military, and social figures are high. The harms that are being rectified are among the most terrible and are impossible to fully compensate through legal processes. In this context of intense interests and diverging preferences, courts hearing atrocity cases are called upon to make space for plural legal norms, processes, and values under extremely difficult circumstances.

Cosmopolitan legal pluralism offers a conceptual framework for pursuing such accommodation. Its defining characteristic is its emphasis on engagement between overlapping legal systems. Through the cosmopolitan pluralist lens, the aim of engagement is neither universalism nor pluralism as such. Rather, its purpose is to enable contextualized decision-making concerning conflicting norms through shared processes and institutions that allow for participation by varied legal actors and stakeholders.

In the international criminal law context, cosmopolitan pluralism finds its embodiment in hybrid tribunals, also known as internationalized criminal tribunals. Hybrid tribunals are ad hoc courts that have jurisdiction over atrocity crimes such as genocide, war crimes, and crimes against humanity and incorporate a blend of international and national components. Although there is increasing variation in the core elements of hybrid courts, typically they have had both international and national staff, have applied both international and national law, have been located primarily within the concerned state, and have been placed within the domestic court system. Because they are ad hoc institutions, there is considerable flexibility to design them to address the local circumstances and needs of particular postconflict situations by consciously selecting an appropriate blend of international and national features. Thus, hybrid tribunals represent a mechanism for international criminal law to adapt to its pluralist environment by incorporating international and national elements and thereby enabling engagement among plural legal systems and actors.

Over time, the idealized principle of hybridity in internationalized tribunals has inevitably given way to its imperfect practice. While the early literature on hybrid courts focused on their immense promise, later assessments have criticized the courts for failing to achieve their ambitious aims. More than fifteen years of experience with hybrid courts offers a basis for considering whether the cosmopolitan pluralist aim of engagement and accommodation between multiple legal systems is in fact being effectuated by hybrid courts. Overall, as institutions, some hybrid tribunals offer substantial opportunities for engagement between international and local actors, while others are significantly constrained by institutional design or operational choices.

The next section of this chapter provides an introduction to hybrid courts. The third section explores the idea of cosmopolitan pluralism as applied to hybrid courts. The fourth section evaluates the scholarly debate over cosmopolitan pluralism with regard to international criminal law norms in the context of hybrid courts.

22.2 History of Hybrid Courts

22.2.1 Origins

Hybrid courts originated as a means to address the shortcomings of purely international or purely domestic courts in trying cases of genocide, war crimes, and crimes against humanity. The United Nations had established ad hoc international criminal tribunals in the early 1990s to prosecute the atrocities in Rwanda (via the International Criminal Tribunal for Rwanda or the ICTR) and the former Yugoslavia (via the International Criminal Tribunal for the Former Yugoslavia or the ICTY) because of the inability of the national and local judicial systems to hear those cases. In these instances, the domestic systems were deemed insufficient for a combination of reasons, including ethnic bias, political sensitivity, and the capacity of the legal systems. International courts were expected to operate free of those concerns. However, the ad hoc international criminal courts struggled to have impact in the concerned states; they were described by the affected postconflict communities as distant and disconnected, representing predominantly international interests and preferences.1 The new hybrid institutions seemed to have the potential to optimize the strengths of each system by combining the idealized impartiality and expertise of an international court with the idealized proximity and connection of a domestic one.2

An example of an early hybrid court developed in the immediate shadow of the ad hoc international criminal tribunals is the Special Court for Sierra Leone (SCSL), which heard cases of war crimes and crimes against humanity committed by armed groups and the military during the civil war in Sierra Leone. The national courts were unable to try these cases because of their political sensitivity and the judicial system’s limited capacity at the end of the war. The SCSL blended international and domestic elements in several ways. Most prominently, it had jurisdiction over crimes under both international and domestic law, had both international and domestic judges and attorneys, and was located in Freetown for most of its trials and in The Hague for the trial of former leader Charles Taylor and for appeals.3

Pragmatic concerns, rather than a commitment to abstract principles, drove the initial creation of hybrid institutions during this period. In creating the first two hybrid tribunals in Kosovo and East Timor, the relevant UN administrations needed immediate venues for pending cases in states whose national systems suffered from fundamental bias or incapacity problems; in all of the early hybrids, the incapability of the local courts to hear highly political cases and the reluctance of the international community to fund and be accountable for additional international courts were significant factors. The hybridity of these tribunals was intended to grapple with these international and local needs and constraints by offering lower-cost but still reliable panels or tribunals that could begin functioning more quickly than fully international tribunals and that would involve a smaller commitment from the international community.4 Thus, the essential problem that the hybrid courts was designed to solve was not itself a problem of pluralism but a problem of an institutional gap. But in filling that gap, designers were faced with the many pluralities of international criminal law and transitional justice, and the solution they devised was a cosmopolitan pluralist one, intended to accommodate, rather than diminish, that pluralism.

22.2.2 Historical Arc

Overall, the hybrid courts and judicial panels created thus far include the Regulation 64 Panels in Kosovo (2000), Special Panels for Serious Crimes in East Timor (2000), the SCSL (2002), the Extraordinary Chambers in the Courts of Cambodia (2003), the War Crimes Chamber of the Court of Bosnia and Herzegovina (2005), the Special Tribunal for Lebanon (2007), and the Extraordinary African Chambers in Senegal (2013).5 In addition, the Special Criminal Court in the Central African Republic (SCC in CAR) (2015) and the Kosovo Specialist Chambers and Specialist Prosecutor’s Office (2015) have been established and are presently building both their rosters of key personnel and their institutional structures.6 There are also proposals for new hybrid tribunals to address many other situations, including atrocities in Syria, the Democratic Republic of Congo, Colombia, and South Sudan, among others.7

The historical development of hybrid courts can be envisioned as a first wave of tribunals established between 2000 and 2005, followed by the relatively unusual8 Special Tribunal for Lebanon (STL) in 2007, followed by a still-emergent second wave of tribunals beginning with the Extraordinary African Chambers in 2013. One understanding of this pattern is that the first series of hybrid courts were established in quick succession out of a sense of optimism about their potential, and then two factors led to a lengthy hiatus in the creation of such courts. First, the initial hybrids came under criticism as the difficulty of effectuating their potential became apparent, and so enthusiasm for these courts waned. Also, as the ICC became active, there was an expectation that it would be not just an international court but the international court prosecuting atrocity cases, eliminating the need for new international or internationalized tribunals. At this point, some predicted the demise of the hybrid court model.9

Nonetheless, there has been a resurgence in the hybrid form, with three new courts established since 2013, and many more proposed. This can also be attributed to two developments. First, the ICC has proven not to be a universal tool for international intervention in postconflict justice. It is impossible for a single court to address all the many situations of atrocity crimes globally, and the ICC has suffered from the same sorts of difficulties as other international and internationalized courts in its effectiveness and in engaging with concerned states; it has developed a particularly contentious relationship with the African Union.10 Accordingly, other forms of internationalized tribunals have regained some of their appeal.

Also, the new set of hybrids are in some ways different than the old. Their structures are more diverse, suggesting that their designers are more willing to trade off some of the core elements that promote engagement and transitional justice goals in favor of other aims. The new wave of hybrids also has a distinctly regional character; they tend to be operating with the support of and in the interests of regional actors. All in all, it appears that those developing these new hybrid courts have learned from the hybrids of the past how to use the form strategically.

22.3 Cosmopolitan Pluralism

The early literature on hybrid courts did not specifically reference the concept of cosmopolitan pluralism. Nonetheless, the overarching theme espoused by that literature—developing an institutional structure that enables engagement between the concerned international and national legal systems—is derived directly from cosmopolitan pluralism.

22.3.1 Core Concepts

In Global Legal Pluralism, Paul Schiff Berman proposes a cosmopolitan pluralist strategy for managing intersecting legal systems: “We might deliberately seek to create or preserve spaces for productive interaction among multiple, overlapping legal systems by developing procedural mechanisms, institutions, and practices that aim to manage, without eliminating, the legal pluralism we see around us.”11

Conceptually, hybrid tribunals seem to epitomize such cosmopolitan pluralist institutions. A cosmopolitan pluralist approach to international criminal law takes the existence of multiple, overlapping international and national legal systems as a given. Rather than debating the pros and cons of such diversity or advocating the hegemony of one system over another, cosmopolitan pluralism advocates establishing institutions and processes that “draw the [diverse] participants … into a shared social space”12 and thereby enable those participants to interact directly with one another. Thus, the sine qua non of cosmopolitan pluralism is engagement.13

Accordingly, in an international law context, where international and local systems converge, “successful mechanisms, institutions, or practices will be those that simultaneously celebrate both local variation and international order.”14 Of particular relevance to hybrid courts, Berman suggests that “a commitment to pluralist arrangements might lead to institutional designs that require hybrid participation.”15 Such hybrid institutions implement the cosmopolitan pluralist “preference for greater dialogue among multiple communities” within decision-making institutions affecting those communities.16

There are several features of this approach that are particularly important to its application to hybrid courts. This is a procedural pluralist strategy that differs in several ways from what might be called “substantive legal pluralism.”17 Its focus is on the types of structural features that characterize hybrid courts, unlike substantive legal pluralism, which concerns the norms being applied. Thus, it has the aim of developing procedures and institutions. Furthermore, also unlike substantive legal pluralism, which “generally seeks maximal accommodation of alternative norms,”18 cosmopolitan pluralism does not take a position on how conflicting norms should be weighed or which ones should take precedence. Its attention is instead on establishing a forum in which the process of considering the conflicting norms can happen. This makes cosmopolitan pluralism a particularly relevant mode of analysis for hybrid courts, whose defining characteristics are their structural features aimed at promoting engagement, rather than particular normative commitments.19

Also important is the broad scope of actions and actors that are taken into account by cosmopolitan pluralism. It “recognizes that nation-states must work within a framework of multiple overlapping jurisdictional assertions by state, international, and non-state communities.”20 As such, it not only considers the body of international criminal law norms and procedures and state-based national systems to be relevant, but also community justice systems. Even more expansively, in addition to formal legal systems and institutions, everyday justice concepts, expectations, and actions are also important:

[P]luralism assumes that the inquiry is the entire range of legalities that course through the everyday experience of people. This means that the lived reality of communities and day-to-day perceptions of legitimacy and efficacy are far more important than philosophical models. Moreover, the pluralist perspective is more likely to see individuals and groups, rather than just the state, as having agency and therefore playing crucial roles in navigating the interaction of normative systems and using the system strategically.21

Thus, it is not merely traditional legal actors or formal laws that are relevant to hybrid court engagement in a cosmopolitan pluralist sense but also the communities and individuals who are the audience for hybrid courts’ actions. This implicates the concept of perceived legitimacy, discussed later, by placing hybrid courts’ external audiences at the center of the engagement that cosmopolitan pluralism seeks to promote, in addition to the internal actors at the court. It also suggests the need for diverse engagement in the design phase, as well as the operational phase, of a hybrid court, as discussed later.

22.3.2 Cosmopolitan Pluralism in Hybrid Courts

The very features that make hybrid courts distinctively hybrid are those that also foster cosmopolitan pluralist engagement. Therefore, in assessing whether hybrid courts actually function as cosmopolitan pluralist institutions, we can evaluate the continued inclusion of these key structural features. We can also consider indicators that suggest whether those features are producing the anticipated engagement. The hybrid court literature has identified several possible engagement-oriented roles for hybrid courts, in particular, enhancing capacity building, norm penetration, and domestic perceived legitimacy. Finally, we can consider the availability of opportunities for engagement in the hybrid court development process. Each court’s key structures have been developed in a process of negotiation and design and accordingly reflect not only qualities of the concerned legal systems but also the interests of the most influential stakeholders. Because they are ad hoc institutions and because they share international and national components, the creation of a hybrid court presents an opportunity for participation by both international and national actors.

While cosmopolitan pluralism proposes engagement-oriented institutions as a means to accommodate plurality, it does not address the factors that will determine whether that engagement is effective. In this instance, hybrid courts quickly became the objects of criticism for their failure to achieve their ambitious aims. The evolution of hybrid courts as evinced in the second round of tribunals that have been established since 2013 suggests that court designers are now less focused on cosmopolitan goals than on other concerns such as security and ensuring effective prosecutions. Through these changes, some of these court designs have sacrificed elements of hybridity meant to promote pluralist engagement and other transitional justice goals. There has, however, also been a trend toward incorporating some new characteristics of tribunal design that provide additional institutional space for cosmopolitan pluralist engagement, in particular in provisions for public outreach and victim participation. While the earliest hybrids did not provide for either, a much greater emphasis on both has gradually developed, and both are components of all of the second-wave hybrid tribunals. Finally, while there is the potential for robust participation in hybrid court design by a wide variety of stakeholders, the extent of actual opportunities for participation in hybrid court creation and design is often limited.

22.3.2.1 Key Features

There are several key features that define hybrid courts; these were virtually universal across the early hybrid tribunals. It is notable that these features are structural in nature. Hybrid courts are not defined by a commitment to a particular set of norms or procedures among those prevalent in international criminal law.22

These structural features fall into two categories. Each of the early hybrid courts had two hybrid international-national components: their judicial and legal staff and their sources of law. The courts also had two features that increased their proximity to the concerned domestic legal system and communities, as compared to the previous, purely international courts: each court was geographically located primarily within the concerned country and all but one of the courts were incorporated as special chambers or panels within the concerned state’s national legal system.23

Each of these features was expected to promote engagement in some way. The mixing of international and national staff, it was thought, would enable direct interactions between international and domestic legal communities. In particular, international staff would offer proficiency in international criminal legal skills and standards, while national staff would provide expertise on the relevant national laws, procedures, and history.24 Various functions were meant to be served by incorporating both international and national standards, including enabling international and national staff to engage with each other concerning the content of these norms and encouraging incorporation of international criminal legal norms and due process standards into national systems.25 A geographical location within the affected state was expected to create a closer connection to the affected population by enabling greater awareness of the proceedings, including trial attendance. Placing hybrid courts within the domestic judicial system allowed for more ready interaction between the tribunal’s staff and those in other parts of the court system and organized the court in the same format as the existing system to the extent possible.26

These structural features represent an attempt to navigate two fundamental tensions. First, they embody an unresolved tension between internationalizing proceedings as a way of safeguarding them from the exigencies of the local setting and localizing proceedings as a way of ensuring that they are meaningful to local communities. One way this dichotomy manifests itself is as a question of the tribunal’s perceived legitimacy among domestic audiences, as well as in practical issues such as security.

Second, these features represent the tension between the traditional criminal law goals of truth-seeking, fair trials, and punishing perpetrators and the transitional justice/rule of law goals of transforming national justice systems, building a historical record, and promoting reconciliation. This dichotomy manifests itself in the structural balance between designs aimed at promoting engagement, which tend to favor maximum hybridization, and designs aimed at efficient litigation, which tend to favor singular, streamlined legal rules and staffing arrangements.

In addition, the two dichotomies are interrelated. The need for perceived domestic legitimacy is centered primarily on achieving the broader transitional justice goals, as the criminal law goals can to a much greater extent be achieved with or without the approval of domestic communities. Cosmopolitan pluralism speaks to both of these tensions.

Since the early wave of tribunals, the commitment to these core features has diminished, as hybrid tribunals display an increasing diversity in how they blend international and national components and the extent of their localization. Now, with the second wave of tribunals, it is no longer possible to say with certainty that a hybrid court will necessarily be located in the concerned postconflict country, that it will necessarily have both domestic and international staff in key positions, and so on. Rather, all that can be said is that these courts will in some way incorporate domestic and international components.27 Two of the three second-wave tribunals, the Kosovo Specialist Chambers (KSC) and Extraordinary African Chambers (EAC), do not have meaningful mixed staffing incorporating nationals of the relevant state.28 In addition, neither the KSC nor the EAC is based in the concerned country.29 Regarding the crimes themselves, most hybrid courts have jurisdiction over crimes under both international and national law;30 however, the statute for the EAC in Senegal does not provide for jurisdiction over any purely domestic crimes, reflecting its position as a hybrid court based in a foreign country.31 Finally, most hybrids continue to be part of a domestic legal system at least as a formal matter, including all three of the second-wave tribunals.32

Overall, of the newest tribunals, only the SCC in CAR maintains a traditional hybrid court design with all of the original features of hybrid courts. The other two courts appear to have made highly context-specific decisions in favor of other key priorities. The KSC prioritizes security and independence over engagement between international and domestic legal systems and actors; it is a highly international court with international staff, an international location, and total independence from the domestic justice system in spite of its formal position within it. The EAC in Senegal prioritized proceeding with a trial in a politically feasible location with jurisdiction and the capability to do so over holding out for a trial in conjunction with the concerned state; is at heart a foreign court, with a strong basis in its own national system, rather than the national system of the concerned state.

While the original features intended to promote engagement and connection have waned somewhat, two other factors promoting engagement have become ubiquitous: victim participation and public outreach. There has been a strong trend toward increasing opportunities for victim participation and reparations in international criminal law, enabling greater engagement with a core domestic constituency for courts hearing atrocity trials. Of the first wave of tribunals established between 2000 and 2005, only the Extraordinary Chambers in the Courts of Cambodia (ECCC) had a strong victim participation mechanism, which was based on domestic Cambodian law.33 Now, all three of the most recent, second-wave hybrid tribunals allow for active victim participation and reparations.34 In the Habré trial, the EAC allowed victims to participate as parties civile, and the court awarded them significant reparations. On the one hand, this trend has created greater opportunities for some domestic community members to participate directly in the tribunals. However, it has posed complexities in effectively managing large numbers of victims, in balancing victim participation rights with defendant rights, and in managing victim expectations concerning the extent of participation, reparations, and other trial-related matters.35

Outreach to the domestic public was also not an original component of the hybrid tribunals, but public outreach became a significant priority for hybrid tribunals with the SCSL and the ECCC.36 The SCSL has been particularly praised for its outreach efforts, as it regularly held meetings around the country, and broadcast updates about the Special Court’s activities over the radio. It also created an internal outreach office staffed primarily by Sierra Leoneans.37 Now, each of the second-wave hybrid tribunals has an office devoted to outreach and expects to engage in outreach activities of various kinds from the outset.38 This creates the opportunity to extend engagement over the tribunal’s legal norms and procedures outside the tribunal itself, into a dialogue with the national legal community and with the public as a whole.

Overall, if assessing hybrid tribunals as cosmopolitan pluralist institutions by their continued inclusion of the key engagement-oriented features, there are two trends. The first is a willingness to trade off the original hybrid and localizing components to address other concerns: eliminating mixed staffing to gain greater independence or avoiding a domestic location in pursuit of improved security, for example. The second is a growing commitment to initiatives that actively connect the courts to external audiences, including victims in particular and the domestic public in general.

22.3.2.2 Institutional Functioning

In her foundational article on hybrid courts, Laura Dickinson set out three engagement-oriented roles that they might achieve more effectively than purely international or purely domestic courts: fostering perceived legitimacy among the domestic communities in the concerned state, promoting capacity building among the legal personnel of the concerned state, and promoting norm penetration of international criminal law standards into domestic legal systems in the concerned state.39 Each of these aims is drawn from transitional justice goals and relies for its effectiveness on cosmopolitan pluralist engagement.

22.3.2.2.1 Capacity Building and Norm Penetration

These aims belong to the field of transitional justice and are derived from rule of law initiatives targeted at bolstering justice systems in fragile states. Such initiatives had become increasingly widespread in the decade before international criminal law emerged and infiltrated postconflict settings at around the same time as the first ad hoc international criminal tribunals were created. Rule of law programs are intended to enable national justice systems to function effectively, fairly, and in keeping with human rights norms concerning due process. For example, typical projects include training local judges and attorneys, so as to increase the capacity of the local legal community to do its work effectively, and modernizing the content of national legal systems through proposed legislative initiatives. Rule of law initiatives typically rely on providing foreign expertise to national legal systems through direct interactions between foreign experts and national actors, that is, through forms of direct engagement between legal systems of the kind advocated by cosmopolitan pluralism.

Because transitional states are often characterized by diminished numbers of qualified legal actors and by oppressive or outdated legal codes, rule of law programming is important for achieving transitional justice aims. Transitional justice scholars have advocated linking accountability mechanisms like hybrid courts with rule of law goals.40 Due to their novel mixed staffing design, hybrid courts offered the first opportunity to directly pursue these aims within the courts hearing atrocity trials. The primary mechanism by which the objectives of capacity building and norm penetration are to be achieved is the interactions among hybrid tribunals’ international and national staff over international and national laws; that is, through the cosmopolitan pluralist strategy of creating structures that enable engagement between different legal systems and actors.41

Concerning the role of mixed staffing, the expectation was that international and national judges and attorneys would interact in the course of their work, promoting the exchange of ideas, greater national staff awareness of international legal norms and vice versa, and enhanced national staff litigation skills. However, it is often reported that there has been less engagement among the international and national staff in the original five tribunals than was predicted. Obstacles such as language barriers and differing legal traditions have often divided international and national judges and attorneys. Also, many international attorneys and judges have focused time and energy primarily on their litigation tasks, rather than interacting with national colleagues, the domestic legal community, or the public.42

Upon evaluation, it is not particularly surprising that simply adding hybrid components to courts that are preoccupied with intense, complex litigation would not itself produce constructive engagement, in the absence of some internal mechanisms to incentivize such interactions. Judges and attorneys are trained in legal skills and regard litigation as their primary task; they are not trained in the relationship building and mentoring that are necessary steps to capacity building and norm transfer and tend to regard such activities as incidental. Nor do hybrid courts offer incentives for relationship-oriented, rather than task-oriented behavior; rather, staff members find themselves working against litigation deadlines on high profile, demanding cases.43

For hybrid courts to evince a real commitment to capacity building and norm penetration through mixed staffing, they would need to include more carefully refined mechanisms for promoting meaningful engagement, rather than relying on the mere existence of mixed staffing.44 If a hybrid court will not be in a position to target resources at capacity building and norm penetration, such efforts may be better outsourced to rule-of-law or training programs rather than relying on mixed staffing as the sole mechanism.45

Of the three most recent tribunals, only the SCC in the CAR is organized so as to permit interaction between international and national staff that would promote capacity building and norm penetration in the concerned postconflict state,46 with a mix of national and international judges in each chamber.47 Notably, the SCC adopts several mechanisms to make its mixed staffing structure more effective at purposeful engagement than past hybrids. The international judges and prosecutors announced thus far for the SCC are all from French-speaking countries and mostly from the region.48 In addition, the national prosecutors have participated in preliminary training on the relevant legal and institutional issues, so that capacity building is not left entirely to the relationships between international and national prosecutors.49

In addition to mixing international and national staff, the other component of hybrid courts that was intended to promote capacity building and norm transfer was the use of both international and national law. Here, the role played by hybrid courts in the domestication of international law norms has varied. This has depended in part on the way in which the hybrid court has incorporated international law, and in part on the domestic context, particularly the choices previously made by the concerned state’s legislature regarding international criminal law norms. Hybrid tribunals may directly apply international legal standards. Alternatively, they may enforce international law as previously domesticated by the national legislature.50 Prior domestication of international law has become more frequent since the early hybrids, in no small part because some states parties to the Rome Statute of the ICC have incorporated international crimes into national law. States also may integrate atrocity crimes into their national criminal code in order to pursue particular prosecutions. Senegal incorporated the definitions of atrocity crimes from international law into national law specifically in order to prosecute Habré in a domestic court. When it created a hybrid chambers instead, it made use of these domesticated standards. Hence, the norm transfer in this instance progressed from international law to domestic law, before progressing to the hybrid court, albeit always with the intention of conducting a prosecution.

The role that hybrid courts play in such domestication is complicated by the norm pluralism that is prevalent in international criminal law. As discussed in section 22.4, “International Criminal Law Norm Fragmentation/Pluralism,” there are increasingly multiple international standards from which hybrid courts may select, such as the multiple definitions of crimes against humanity espoused by prior courts. Like the other hybrid courts, the KSC has jurisdiction over crimes under both international and national law. However, both national and international law are defined according to the time at which the crimes occurred, that is, between 1998 and 2000. As a consequence, the court’s statute deploys a novel definition of crimes against humanity different from that of the previous international or hybrid criminal tribunals, but that represents a fair understanding of the state of customary international law on crimes against humanity during that time period.51 What implications this will have for the direction of its jurisprudence or its relevance for purposes of norm transfer to domestic courts remains to be seen.52

Finally, attempts to combine international and national law within the tribunal can raise internal difficulties in the court’s proceedings. Mixing international and national laws or procedures within a single tribunal might ideally promote cosmopolitan pluralist engagement between national and international staff concerning these legal standards. However, in practice, doing so can be problematic in a litigation context, where legal certainty is critically important to fair and effective proceedings. This can be troublesome for procedural standards as well as substantive ones. At the ECCC, for example, the decision to blend common law and civil law procedures proved to be confusing, caused delays, and created fairness concerns.53

Overall, it has become evident that incorporating mixed staffing or sources of law does not in itself produce an effective capacity-building or norm-penetration regime. Rather, court personnel must also establish supportive institutional structures and processes, as well as devoting resources to incentivizing genuine engagement. Furthermore, these enterprises must be compatible with the need for efficient, transparent rules and processes in the court’s core role of trying cases. As concerns norm penetration, the very possibility of holding trials may itself incentivize domestic legislatures to re-evaluate and update their domestic laws. With respect to capacity building, the SCC’s design choices suggest a greater awareness of the need to foster an environment that will enable international and national staff to interact effectively.

22.3.2.2.2 Domestic Perceived Legitimacy

Domestic perceived legitimacy is also meant to be achieved through several of the core structural features outlined earlier: the inclusion of national actors and laws in the tribunals, the guarantee of impartiality through the concomitant inclusion of international actors and laws, and the courts’ domestic locations. Perceived legitimacy, also referred to as sociological legitimacy, represents the relevant audiences’ subjective perception of whether an institution is legitimate. A court has attained perceived legitimacy when the “relevant public regards it as justified, appropriate, or otherwise deserving of support for reasons beyond fear of sanctions or mere hope for personal reward.”54 Perceived legitimacy stands in contrast to normative or objective legitimacy, which refers to the formal basis for an institution’s authority.55

Many international criminal law and transitional justice authors have written about the importance of perceived legitimacy to international criminal law institutions.56 Perceived legitimacy expresses the sense of engagement with the tribunal’s work that is a prerequisite for the long-term transformative effects sought by transitional justice—that is, that the concerned communities will accept the proceedings as authentic, feel satisfied that justice as they conceive of it has been served, and be better positioned to move forward constructively as a result, whether in the sense of social reconciliation, adoption of rule of law norms, or acquiescence in a shared historical narrative. Harry Hobbs argues that taking proactive measures to promote domestic perceived legitimacy is particularly crucial for hybrid courts because:

the total breakdown of civic trust, both horizontally and vertically, that characterizes states transitioning from authoritarianism or mass atrocity, severely weakens the prospect of acceptance of authority—particularly where a sizeable number of people may disagree with the court’s judgment. … Without legitimacy, the promised benefits of hybrid courts will be lost.57

Thus, the expectation of hybrid court proponents is that there should be a direct connection between domestic perceived legitimacy and transitional justice goals; hybrid courts’ structures are intended to promote one by achieving the other.

It is difficult to assess hybrid courts’ domestic perceived legitimacy because there is no way of directly measuring it; rather, such evaluations must rely on proxies. In addition, there have not yet been studies of the perceived legitimacy of the second wave of hybrid tribunals, and two of these tribunals have not even begun their work, so it would be premature to assess perceptions of their legitimacy at this stage. As such, this section focuses solely on the early tribunals.

One proxy for domestic perceived legitimacy is surveys of the concerned populations. According to such surveys, the ECCC and SCSL each had relatively high domestic perceived legitimacy,58 but the Special Panels in East Timor and the Kosovo Regulation 64 Panels did not have the approval of their domestic audiences.59 While such surveys cannot establish causal relationships between characteristics of the court and high domestic perceived legitimacy, the Sierra Leone survey suggests that the SCSL’s extensive outreach efforts may have had an impact: approximately 50 percent of Sierra Leoneans consulted indicated that they had participated in some sort of court outreach, and a substantial majority of those surveyed indicated they had a positive view of the court’s work and impact.60 The ECCC also engages in significant public outreach and has significant opportunities for victim participation and a strong domestic identity in terms of its staffing and its sources of law.

Besides direct inquiries through surveys, one can also consider proxies that measure public engagement with the tribunal as signals of its perceived legitimacy. Using trial attendance as such a measure, a domestic location had a visible positive effect on the extent of public engagement with the ECCC, where tens of thousands of Cambodians have reportedly attended proceedings.61 However, attendance at trials in East Timor, Bosnia, and Sierra Leone was often quite low, notwithstanding their domestic settings.62

It is particularly difficult to assess whether mixed staffing and mixed sources of law have had any effect on perceptions of or engagement with hybrid tribunals. Like Dickinson, Hobbs contends that domestic perceived legitimacy should be promoted by inclusion of national judges and attorneys; he characterizes this effect as the principle of “fair reflection,” that is, that perceived legitimacy increases when the judiciary is a “fair reflection … of the [affected] society in all its aspects.”63 However, this cannot easily be systematically assessed; studies of public perception are not that granular in their inquiries, nor are members of the public likely to distinguish the particular reasons for their overall assessment of a tribunal’s work.64

In fact, Stuart Ford argues that most members of the public are not aware of the staffing or other details of the tribunal’s structure. He contends that instead, an international criminal law tribunal’s domestic perceived legitimacy depends primarily on who the tribunal prosecutes. In his analysis, domestic audiences find hybrid courts to be legitimate if the courts reinforce their preexisting narrative of blame for the atrocities and to be illegitimate if they disrupt that narrative, irrespective of the court’s structure.65

It is also reasonable to inquire whether short-term measurements of domestic perceived legitimacy are an appropriate benchmark for a tribunal’s success in engaging with the concerned public. Transitional justice is a self-consciously long-term endeavor, and a public that is identified with the defendants of today may view a tribunal as illegitimate, while a future public may take a different view.66 Overall, it is difficult and perhaps premature to evaluate the effect of using hybrid structures on the domestic perceived legitimacy of atrocity trials.

22.3.2.3 Institutional Design Processes

While much of the literature on hybrid courts focuses on the functioning of the institutions in operation, the process for selecting a hybrid court structure and designing its key features also presents an important context for cosmopolitan pluralist engagement. Because the design phase is when determinations concerning key hybrid features like mixed staffing are made, the designers have considerable influence over the eventual functioning of the institution in ways that cannot later be changed. The design phase is also the only point at which many concerned stakeholders from the affected communities can directly engage, as once the court is functioning, only authorized actors, such as attorneys, judges, and in some instances designated victims, can play a role.

There are two general stages in the development of a hybrid tribunal: the negotiations over whether and how to create a tribunal, and the design of the tribunal’s particular structure and internal rules. As for the first stage, the initial call to create a tribunal to address conflict-related crimes has come from diverse sources, including international commissions of inquiry, the concerned national government, victims, and international nongovernmental organizations (NGOs). Among the motivations for establishing hybrid courts have been an immediate need for an unbiased court to hear existing cases (Kosovo Regulation 64 Panels, Timor, Bosnia), preventing further atrocities (Sierra Leone, Central African Republic), an international investigation (Lebanon, KSC), and the demands of victims (EAC in Senegal).67 The Kosovo Regulation 64 Panels and Timor Special Panels were imposed by their respective UN Administrations, but the other tribunals have been established through negotiation and agreement between an international or regional body and the concerned national government. The source of the demand for a tribunal may influence the course of negotiations and the ultimate structure of the tribunal.

The second stage of detailed development of the hybrid court’s structure can be distinctly technocratic, making use of international/foreign experts and drawing from existing models, such as other international or hybrid courts, the domestic legal system of the concerned state, or even the legal systems of the home countries of the internationals involved in the process.68 However, while models and experts play a significant role, consultation may also be had with other stakeholders, such as victims, the concerned public, and the national legal community.

Recognizing that “competing visions of substantive justice will exist within the affected society and the international community,” Jaya Ramji-Nogales argues that the process of developing transitional justice institutions like hybrid courts should “incorporate, or at least respond to, a variety of perspectives” so as to foster domestic perceived legitimacy and thereby promote rule of law norm adoption in the concerned state.69 Specifically, Ramji-Nogales argues that transitional justice institutions need buy-in from at least four groups: domestic “victims of the mass violence, perpetrators of the atrocities, and political elites” as well as “international justice proponents.”70 This “process pluralism”71 inquiry is relevant to both stages of the development process.72

However, hybrid tribunals may be created as political compromises to serve the interests of the involved negotiating parties, rather than focusing primarily on the aim of establishing an effective tribunal, much less opportunities for pluralist engagement.73 In addition, because atrocity trials are highly controversial and have significant implications for the concerned government, and because pluralist development processes are time-consuming and resource-intensive, there are substantial incentives to avoid engaging in large-scale public processes. Ramji-Nogales is critical of the processes that produced the first wave of hybrid courts, because some of the identified communities “have not been included in the process of creating the court[s],” to the extent that in some instances “those creating the courts have failed to bring even natural allies, such as lawyers and some elites, into the fold by excluding them from the process of creating and staffing the courts.”74

Several of the early tribunals were designed and implemented exclusively by international actors, while in other instances, national actors determined key elements of the court’s designs; none of the hybrid courts evinces signs of widespread consultation with other domestic communities. In the first two hybrid institutions in Kosovo and Timor, the hybrid tribunals were created by decision of the governing UN transitional administrations, and there were not opportunities for others to participate in the development processes. In both instances, this lack of consultation with the local legal communities produced criticism and resistance.75 By contrast, all of the later tribunals have been established following negotiation between the concerned states and the sponsoring international or regional bodies.

The ECCC’s development process provides an example of the effect that a state can have on key choices in institutional design and thus on the tribunal’s ability to function effectively. While numerous foreign, expatriate, and domestic Cambodian actors were involved in the process at various points, in the end, the Cambodian government determined certain structural features that proved to be problematic for the tribunal in practice. Each of these design components relates to an essential conflict over international verses domestic control and the Cambodian government’s preference for significant domestic authority within the tribunal.76

The second-wave tribunals show the influence of varying actors. The KSC was developed at the instigation of the European Union following successive Council of Europe and European Union investigations concerning crimes against Serbs during the 1998–2000 conflict. The EAC was the culmination of a long period of advocacy by victims and supporting international NGOs and was eventually created in cooperation with the African Union. The SCC was established at the behest of the CAR transitional government in agreement with a UN peacekeeping force. None of these courts appears to have been created through an expansively pluralist development process in the sense advocated by scholars. However, the EAC and SCC do seem to have engaged more broadly than in the past with domestic legal communities (in the case of the SCC) and victim communities (in the case of the EAC). Overall, the trend in hybrid tribunals seems to be toward a more expansive, if still not entirely inclusive, design process.

22.4 International Criminal Law Norm Fragmentation/Pluralism

The plurality of international criminal law norms has been the focus of enormous debate and academic commentary. Indeed, norm pluralism and the legitimacy questions that it raises dominate the literature on international criminal law pluralism. Plurality of norms manifests as vertical pluralism between international/hybrid and national courts and as horizontal pluralism among international/hybrid courts.77 It may concern procedural law, substantive law, or institutional rules and practices.78 It seems inevitable that there should be multiple conflicting legal norms and standards in the nascent and rapidly developing field of international criminal law. Not only are many international, internationalized, and national actors engaged in creating and interpreting these norms, but these entities have no obligation to follow or even consider each other’s determinations.79

By virtue of their ad hoc nature and hybrid design, hybrid courts must directly contend with norm pluralism in its most robust manifestation, both in their design phase and in the process of hearing cases. When a hybrid tribunal is being established, designers must determine which of the various international and national sources of law to incorporate into the tribunal’s founding statute and rules of procedure and evidence. Likewise, once a hybrid court is hearing cases, it may draw from a variety of national and international interpretations of the concerned legal standards. Hybrid tribunals may in some instances be more capable than purely international or purely domestic courts of weighing competing norms because of their mixed staffing structure; this provides them with potential expertise in both international and national norms as well as an opportunity for dialogue between international and national actors concerning those norms.80

This section will first briefly frame this debate and then assess cosmopolitan pluralist approaches to norm pluralism in the hybrid court context. However, this discussion of international criminal law norm pluralism will not be comprehensive; others have thoroughly reviewed and analyzed this issue, which is far too complex and wide-ranging to fully explain here.81

22.4.1 Pluralism or Fragmentation?

Proponents of pluralism in international criminal law norms conceive of this diversity as deriving organically from the diversity of lawmaking jurisdictions and origins of law, particularly national jurisdictions, which have always been numerous and incompatible. This perspective tends to treat international criminal law norm pluralism as a continuation of the prior diversified status of national criminal laws and jurisdictions, rather than as a disruption of a previously integrated international system.82 According to this view, some degree of pluralism is inevitable.83 Indeed, pluralism confers legitimacy on international criminal law to the extent that this pluralism is the result of courts appropriately drawing from domestic legal norms and processes and tailoring their legal standards to the local circumstances of the concerned cases and situations; by embracing pluralism, international criminal law will gain legitimacy in the eyes of the concerned domestic constituencies because its norms and processes will better accord with popular expectations and preferences, and with the treatment of other defendants in the concerned state.84

Concerns about contradictory norms, in contrast, derive from international criminal law as a part of international law and are typically framed as objections to fragmentation.85 From this perspective, international criminal law “is often perceived as a paradigm example of ‘fragmentation fears’ of ‘regime-collision’ in international law,” presenting potential conflicts between various sources of international law and their respective rules.86 By tolerating varying definitions of crimes, procedures, or modes of liability, international criminal law undermines its own authority as a universal, internally consistent body of law.87

While it is wide-ranging, the fragmentation–pluralism debate has frequently centered on the divergence of key legal substantive and procedural standards between different tribunals and jurisdictions. In particular, fragmentation fears coalesce around the need for consistency and predictability in the rights of defendants and the application of legal rules and procedures to them. This is a particularly salient subject for international criminal law in light of its state of active development, the often significant time lag between the commission of crimes and the possibility of pursuing prosecutions, and the concomitant concern that the rules applied to defendants should not postdate their crimes.88

Whether international criminal law diversity is characterized by observers as benign pluralism or destructive fragmentation also depends in part on the nature of the particular norms in question. For example, Larissa van den Herik and Carsten Stahn argue that international definitions of crimes should not be significantly modified because of the need for legal certainty in criminal law and because they are deemed jus cogens, while legal rules concerning modes of liability, defenses, or procedures might be appropriately localized.89 Others would characterize procedural pluralism as problematic to the extent that such divergence implicates human rights guarantees. Some of the most intense debate has been over modes of liability.

22.4.2 Cosmopolitan Pluralist Engagement on Norms

From a cosmopolitan pluralist perspective, the increasing multiplicity of international criminal law norms is merely a form of pluralism to manage through purposeful engagement. There are robust interconnections among the institutions and actors engaged in international criminal law that enable such engagement. These relationships have been variously conceived of as “a community of courts” hearing these cases,90 a transnational network of internationals and “post-conflict justice junkies” staffing and advising the courts,91 and a defined if constantly contested body of legal norms and procedures.

Cassandra Steer characterizes the relationships between these lawmaking jurisdictions, actors, and frameworks as “heterarchical.”92 This designation is both descriptive and aspirational. It is descriptive in the sense that the involved courts and their legal frameworks are nonhierarchical and heterogeneous. It is aspirational in the sense that Steer advocates for cosmopolitan pluralist engagement between these entities:

T]he “heterarchical” relationship is not a blind and autonomous but a self-aware and interconnected one. A judge at [sic] domestic or international level who is faced with a question on defenses or modes of participation in [international criminal law] may choose a certain direction influenced by a specific accessible or authoritative legal tradition. But she should do this with full awareness of the choices available to her, and harmonize her interpretation with some universal guiding principles.93

There is in fact considerable interaction between courts, as made visible in cross-citation between international and hybrid criminal courts’ judgments and reliance on other courts’ findings of fact, as well as in the less visible informal interactions that take place in the network of judges, attorneys, registry officials, and others who staff the international and hybrid criminal tribunals.94 However, this interchange is far from comprehensive. Enabling “full awareness” of the work of other courts is particularly tricky with respect to postconflict national and local tribunals, which are often divided by linguistic and legal cultural differences, as well as technological and resource constraints, from international and hybrid tribunals.95

As concerns the process of selecting among norms, while a substantive legal pluralist strategy would reject the idea of universal norms out of hand and promote maximum diversification of norms as a matter of principle, cosmopolitan pluralism is not so doctrinaire. It acknowledges that a community may have strong commitments to certain core values, to the extent that they cannot compromise them, and that certain standards may be regarded as universal in particular settings.96 Thus, adopting a cosmopolitan pluralist approach does not mean abandoning a commitment to central principles of international criminal law, such as the core crimes.

In this regard, several scholars have suggested pluralist approaches that maintain a commitment to certain universal norms while conferring with the concerned state’s legal system and communities to localize other norms. Among scholars focusing on pluralism in procedural rules, several propose such blended universalist/localist strategies that depend on considerable engagement among the systems to determine the desired combination of norms. Jenia Turner proposes a moderately localized approach, arguing that diversity in international criminal procedure is both inevitable and desirable to the extent that it reflects careful localization processes and adheres to international human rights law as the source of the core universal principles that cannot be abrogated.97 As concerns hybrid courts, she specifically notes that:

ad hoc and hybrid courts created to address crimes on a particular territory primarily aim to address the national and regional communities most directly affected by the courts’ work. … Adjusting the procedural approach of each court to match the priorities of the primary target audience could help strengthen the court’s local political legitimacy and therefore its ability to accomplish its goals.98

22.4.3 Hybrid Courts and Norm Pluralism

By virtue of their hybrid international/national staff, hybrid courts can serve as unique spaces for cosmopolitan pluralist engagement over norm selection in jurisprudence. Because of their ad hoc nature, they also present an opportunity for pluralist engagement concerning the norms included in the court’s founding statutes during the development process.

For the most part, hybrid courts participate in creating the pluralism of legal norms in the same way as other courts. One difference, however, is that hybrid courts may have some additional opportunity to pick and choose among national and international legal standards, as compared to national courts and the ICC, which are limited by their existing statutes, codes, and jurisprudence. Hybrid courts’ founding statutes typically establish the relevant laws to be applied by the tribunal, which is often some combination of national and international laws, and so these can be selected when the court is established.

Also, as described earlier, anticipation of a hybrid court may incentivize domestication of international criminal law, as it did in Senegal. Hybrid courts can thus contribute to national decision-making concerning norms and additional fragmentation or consolidation of those standards.

The SCC illustrates how these issues can emerge in hybrid settings. In CAR, the national legislature domesticated the Rome Statute’s crimes of genocide, crimes against humanity, and war crimes in 2009, and the CAR Special Criminal Court’s organic law adopts the national definitions of these crimes.99 On the surface, this sequence of events represents a norm transfer from the ICC and an opportunity for the hybrid court to develop jurisprudence of use to the CAR national courts, which also have jurisdiction to hear conflict-related cases, in addition to the ICC.

However, the CAR national definitions of crimes differ from the Rome Statute definitions in certain significant ways.100 Thus, as an initial matter, the hybrid court’s adoption of domesticated international crimes highlights the additional layer of pluralism introduced by “the double life of international rules, i.e., their simultaneous existence at the international level and in domesticated form at the national level.”101 It also implicates the fragmentation concerns raised previously. Since the ICC is simultaneously conducting an investigation in CAR, some CAR defendants may face charges under one set of definitions of crimes in the SCC, while other CAR defendants face charges under a somewhat different set of definitions in the ICC.102

This example highlights the potential significance of hybrid courts as a venue for dialogue concerning conflicting norms by international and national judges. The SCC’s international and national judges will have the opportunity to determine how to interpret and apply these definitions of crimes. They may extend the divergence between the national and international definitions by developing judicial interpretations of these crimes under the national definitions. This jurisprudence may be more prominent internationally by virtue of having been issued by a hybrid court than it would have been if produced by a domestic court. Alternatively, they may choose to interpret the domestic provisions so as to hew as closely as possible to international standards, thereby minimizing the differences and the attendant norm fragmentation.

Finally, in interpreting and applying competing definitions and rules, hybrid courts’ potential sphere of influence also extends well beyond the courts of the concerned state. While other internationalized courts and the ICC do not have an obligation to consider each other’s jurisprudence, they in fact do so with some regularity.103 Similarly, domestic courts of other states could treat hybrid courts’ decisions as persuasive authority when hearing atrocity cases.

22.5 Conclusion

Hybrid courts are characterized by a paradigmatic set of structural choices that serve to address the pragmatic problem of a need for tribunals to hear atrocity cases amid the constraints of the national and international parties’ interests and resources. Thus, the impetus for creating a hybrid court is not itself primarily pluralist, but the act of creation is; in designing the structure of the court, the creators must take into account the multiple relevant legal systems and actors and determine how to combine them. In addition, a key anticipated benefit of implementing a hybrid court rather than an international court in the international criminal law context is that it is expected to enable connection between the international system and domestic audiences, including both legal and popular audiences, and thereby to promote transitional justice and rule of law aims.

As such, hybrid courts incorporate several key cosmopolitan pluralist ideas: that accommodating multiple systems is better than implementing a single, hegemonic system, that engagement between conflicting systems and actors produces constructive connection, and that not only formal systems but also popular justice concepts matter as law. Hybrid courts also represent the cosmopolitan pluralist commitment to building pluralist institutions and processes, rather than an alternate substantive legal pluralist project of maximally accommodating diverse norms.

Hybrid courts offer opportunities for cosmopolitan pluralist engagement, but the extent to which these opportunities are realized vary among the tribunals. To the extent that lightly hybridized courts like the KSC and EAC have domestic effects, it will be primarily by virtue of having held the trials, rather than through the sort of capacity building and norm transfer that were initially identified as goals of hybrid courts. Similarly, to the extent that these tribunals have domestic legitimacy in the concerned states, it will not be because of their domestic character. In contrast, the SCC has adopted a more intensively hybridized model that offers ample opportunity for capacity building, norm transfer, and interchange between international and national actors to interpret the court’s domesticated international crimes.

In assessing hybrid courts’ effectiveness as cosmopolitan pluralist institutions, there can be little doubt that hybrid tribunals continue to offer more space for cosmopolitan pluralist engagement than purely international or domestic courts. This engagement seeks to negotiate the inherent tension between the interest in responsiveness to local expectations and victim concerns, and the need for the hybrid tribunal to be able to act independently.104 The partial retreat from hybridization in some second-wave tribunals may represent a refocusing on the original, primary aim of international criminal law—fair, effective, efficient trials—rather than the broader aims of transitional justice that hybrid courts’ cosmopolitan pluralist nature seems to promise.105 Ultimately, the core reasons for creating a hybrid court are to foster both connection to and distance from local communities, norms, and systems, and this is a conflict that can only be mitigated, not resolved.




1 The Human Rights Center and the International Human Rights Law Clinic, University of California, Berkeley, & the Centre for Human Rights, University of Sarajevo, “Justice, Accountability, and Social Reconstruction: An Interview Study of Bosnian Judges and Prosecutors,” Berkeley Journal of International Law 18 (2000): 102, 139–47; see generally Timothy Longman, “The Domestic Impact of the International Criminal Tribunals for Rwanda,” in International War Crimes Trials: Making a Difference?, eds. Steven R. Ratner and James L. Bischoff (Austin, TX: Univ. of Texas School of Law Press, 2004).

2 Laura A. Dickinson, “The Promise of Hybrid Courts,” American Journal of International Law 97, no. 2 (Apr. 2003): 295–310.

3 Statute of the Special Court for Sierra Leone, Sierra Leone-United Nations, Jan. 16, 2002, 2178 U. N. T. S. 145.

4 In Kosovo, the UN Administration established the Regulation 64 Panels within the domestic system to counteract bias in sensitive cases by introducing international judges; similarly, in East Timor, the UN Administration there established the Special Panels to avoid anticipated problems of bias and lack of capacity in conflict-related cases. In Sierra Leone, the government had requested an international tribunal, but the United Nations was unwilling to commit to financing another international court; a hybrid tribunal funded by voluntary donations represented an acceptable compromise. In Cambodia, the United Nations and other international actors sought an international tribunal, but the Cambodian government was unwilling to agree to one; there, a hybrid tribunal with strongly domestic features was the compromise. In Bosnia, the election of hybridity was driven by the ICTY’s completion strategy; establishing a hybrid War Crimes Chamber enabled the ICTY to have sufficient assurance of the international standard of national trials to transfer cases to the national authorities. Padraig McAuliffe, “Hybrid Tribunals at Ten: How International Criminal Justice’s Golden Child Became an Orphan,” Journal of International Law and International Relations 7 (2011): 1–65, 22–30; Bogdan Ivanišević, “The War Crimes Chamber in Bosnia and Herzegovina: From Hybrid to Domestic Court,” International Center for Transitional Justice (2008): 1–44, 6; Caitlin Reiger and Marieke Wierda, “The Serious Crimes Process in Timor-Leste: In Retrospect,” International Center for Transitional Justice (Mar. 2006): 1–41, https://www.ictj.org/sites/default/files/ICTJ-TimorLeste-Criminal-Process-2006-English.pdf.

5 Beth Van Schaack, “The Building Blocks of Hybrid Justice,” Denver Journal of International Law and Policy 44, no. 2 (Winter 2016): 101–209, 102. When the UN Mission in Kosovo ended, international judges and prosecutors associated with the new European Union Rule of Law Mission in Kosovo succeeded the Regulation 64 Panels. This list does not include domestic courts that have merely received international assistance, such as the Iraqi High Tribunal, but only includes courts with structural components that are both international and domestic.

6 Patryk I. Labuda, “The Road Ahead—Building Momentum for Justice in the Central African Republic,” Justice in Conflict, June 7, 2017, https://justiceinconflict.org/2017/06/07/the-road-ahead-building-momentum-for-justice-in-the-central-african-republic%E2%80%A8/; Kosovo Specialist Chambers and Specialist Prosecutor’s Office, “Specialist Chambers Fully Judicially Operational,” July 5, 2017, https://www.scp-ks.org/en/specialist-chambers-fully-judicially-operational.

7 Van Schaack, supra note 5, at 102.

8 The STL is unusual in several ways. It is the only hybrid tribunal to prosecute defendants for terrorism rather than for one of the core international atrocity crimes of war crimes, crimes against humanity, or genocide. Also, it was established to deal with a single incident, the assassination of Prime Minister Hariri, rather than to address a more extensive set of crimes, although its jurisdiction can be expanded if the tribunal determines that other, related crimes have occurred. Statute of the Special Tribunal for Lebanon, art. 1, S/RES/1757 (May 30, 2007).

9 McAuliffe, supra note 4, at 5–6.

10 Mass withdrawal from the Rome Statute was a topic of discussion at an African Union meeting in 2013, the year that the Extraordinary African Chambers were established by agreement between the African Union and Senegal.

11 Paul Schiff Berman, Global Legal Pluralism: A Jurisprudence of Law Beyond Borders (Cambridge: Cambridge University Press, 2012), 9.

12 Ibid., 144.

13 Ibid., 9. In this regard, cosmopolitan pluralism intersects with the literature on law as a practice or interaction, e.g., Sanne Taekema, “Between or Beyond Legal Orders: Questioning the Concept of Legal Order in Light of Interlegality,” in The Challenges of Interlegality, eds. Jan Klabbers and Gianluigi Palombella (Cambridge: Cambridge University Press, forthcoming), https://ssrn.com/abstract=3078574; Wibren van der Burg, The Dynamics of Law and Morality: A Pluralist Account of Legal Interactionism (New York: Routledge, 2016); Emanuel Adler, Communitarian International Relations: The Epistemic Foundations of International Relations (London: Routledge, 2005).

14 Berman, Global Legal Pluralism, supra note 11, at 149.

15 Paul Schiff Berman, “The Evolution of Global Legal Pluralism,” in Authority in Transnational Legal Theory: Theorising Across Disciplines, eds. Roger Cotterrell and Maksymilian Del Mar (Cheltenham, UK: Edward Elgar, 2016), 151–88, 182.

16 Ibid., 182.

17 Ibid., 155.

18 Ibid.

19 Hybrid courts do have normative commitments in a broad sense to international criminal law and due process, of course. This is important when comparing hybrid courts to other transitional justice mechanisms or to the possibility of having no justice mechanisms at all. However, they do not have normative commitments in the narrow sense to particular definitions, rules, or standards within the context of international criminal law or due process. As discussed in section 22.4.3, when norms such as the definition of crimes against humanity are disputed or multiple, for example, hybrid courts may select any of these norms.

20 Berman, “The Evolution of Global Legal Pluralism,” supra note 15, at 180.

21 Ibid., 179–80.

22 See discussion supra note 19.

23 They were diverse in other significant ways, to be sure.

24 Also, international staff were expected to ensure that the proceedings were unbiased, while national staff would provide a tangible connection to the domestic legal system and community.

25 In addition to these engagement-oriented functions, by giving hybrid courts jurisdiction over the international crimes of genocide, crimes against humanity, and war crimes, designers hoped to enable prosecution of these most serious atrocities, even in states that did not already include these crimes as part of their domestic criminal codes. Authorizing jurisdiction over purely national crimes enables prosecution of other crimes that may be particularly significant in a given context. Mandates for international due process standards, rights, and procedures support a high standard of human rights and procedural guarantees in the proceedings. A requirement that the tribunal use national procedures harmonizes the proceedings with any national trials, facilitates participation of national judges and attorneys, and may promote the legitimacy of the tribunal vis-à-vis the national legal community and concerned population.

26 However, this is not typically noted as a key element of hybrid courts.

27 This raises the conceptual question of which features should be considered necessary for a court to be considered “hybrid.” Harry Hobbs reviews several prominent attempts to define precisely what a hybrid court is, or to establish minimum characteristics that such a court must have. He and other scholars agree that “hybrid criminal courts exist along a spectrum ranging, at the one end, from purely international criminal courts, such as the ICC, to purely domestic criminal courts at the other.” Harry Hobbs, “Hybrid Tribunals and the Composition of the Court: In Search of Sociological Legitimacy,” Chicago Journal of International Law 16, no. 2 (Winter 2016): 482–522, 490–92; see also Van Schaack, supra note 5, at 101. In accordance with this chapter’s focus on pluralism, it similarly takes a broad view of what constitutes a hybrid criminal court, including all courts that are not purely international or purely domestic in their component parts and that are tasked with addressing particularly serious crimes. It thereby excludes domestic criminal courts that have merely received international assistance (like the Iraqi High Tribunal) and international criminal courts that merely concern events in particular states (like the ICTR).

28 In addition to the original five tribunals, the STL also has mixed national-international staffing. The only formal exception is the newly established KSC, which has entirely international staff due to concerns about political pressure or influence on national staff. In addition, the EAC, constituted to prosecute atrocities committed in Chad, is based in the national justice system of Senegal. Thus, the national staff of the EAC in Senegal are also foreigners vis-à-vis the concerned state of Chad. Erica Bussey, “Striking the Right Balance—Blending International and National Components in Hybrid Courts,” Justice in Conflict, Mar. 14, 2018, https://justiceinconflict.org/2018/03/14/striking-the-right-balance-blending-international-and-national-components-in-hybrid-courts/.

29 The EAC (2013) is in Senegal rather than in Chad because the defendant was living in exile in Senegal, Chad did not seek to prosecute him, and the series of events that led to the establishment of the EAC focused on Senegal’s obligation to prosecute. The KSC (2015) is in The Hague for security reasons; it has offices in Kosovo but will not hold proceedings there. Overall, six of the nine existing hybrid courts have been primarily based in the concerned country, including all five courts established in the first wave of hybrids between 2000–2005. These are the Regulation 64 Panels in Kosovo, the Special Panels in East Timor, the Extraordinary Chambers in the Courts of Cambodia, the War Crimes Chambers in Bosnia, and the SCC in CAR. Of these early tribunals, the SCSL was the first to make any exception to this practice; while it was based primarily in Freetown, it held its final trial of Charles Taylor in The Hague due to fears that the trial might destabilize the tenuous peace in Sierra Leone if located there. The STL was the first hybrid tribunal to be located primarily in a foreign location, with its courtroom also in The Hague, again for security reasons. Sarah M.H. Nouwen, “‘Hybrid Courts’: The Hybrid Category of a New Type of International Crimes Courts,” Utrecht Law Review 2, no. 2 (Dec. 2006): 190–214, 206–209.

30 The only tribunal that cannot prosecute any international crimes is the STL, which has jurisdiction solely over an assassination that killed twenty-two people and applies Lebanese law on terrorism. This reflects the strong influence of the Security Council on the design of the tribunal. Although the attack likely met the definition of the international crime of crimes against humanity, the members of the Security Council, who were needed to vote to establish the tribunal, did not all agree with doing so, due to the small scale of the attack as compared to previous mass atrocities. U.N. Secretary-General, Report of the Secretary-General on the Establishment of a Special Tribunal for Lebanon, ¶¶ 21–25, S/2006/893 (Nov. 15, 2006).

31 The EAC statute does, however, make reference to the Senegalese Criminal Code and Criminal Procedure Code. Sarah Williams, “The Extraordinary African Chambers in the Senegalese Courts: An African Solution to an African Problem?,” Journal of International Criminal Justice 11, no. 5 (Dec. 2013): 1139–60, 1146. Also, while the SCSL had jurisdiction to prosecute violations of national law, it did not do so, relying solely on international law. In addition, two of the three most recent tribunals’ definitions of international law represent a trend toward domesticating international law standards. The EAC statute incorporates international crimes as previously adopted into domestic law. Ibid. The SCC in CAR applies domesticated versions of the international crimes, as revised when they were incorporated into CAR law, rather than versions drawn directly from international sources.

32 The only exceptions are the SCSL and the STL, both of which were established as independent institutions. However, the KSC is functionally independent of the Kosovo court system. Robert Muharremi, “The Concept of Hybrid Courts Revisited: The Case of the Kosovo Specialist Chambers,” International Criminal Law Review 18, no. 4 (Nov. 2018): 623–54, 640–41.

33 The ECCC process allows victims to “participate actively at the pretrial and trial stage” without having to make a showing of personal injury to do so. Jenia Iontcheva Turner, “Pluralism in International Criminal Procedure,” in Oxford Handbook of Criminal Process, eds. Darryl K. Brown, Jenia I. Turner, and Bettina Weisser (Oxford: Oxford University Press, 2019). In contrast, the SCSL, established in 2002, had a traditional adversarial approach to victims: they were called as witnesses and permitted to make statements in the sentencing phase, but were otherwise not allowed to participate in the proceedings or to seek reparations. While Bosnia allowed victims to seek compensation as civil parties to criminal cases in principle, in practice judges referred victims to pursue separate civil proceedings, and victims played a traditional accusatory role as witnesses. Ivanišević, supra note 4, at 21–22.

34 Philipp Ambach, “Hybrid Justice for Victims of Mass Crimes—Making the System Meaningful,” Justice in Conflict, Mar. 19, 2018, https://justiceinconflict.org/2018/03/19/hybrid-justice-for-victims-of-mass-crimes-making-the-system-meaningful/.

35 This tension has typically been resolved by allowing victims to participate as a group with a common legal representative or representatives, which limits victims’ ability to participate individually or directly, but allows the court to proceed more efficiently. In addition, courts have often lacked the needed funds for victim reparations, with the result that victims’ expectations of reparations have been raised without any means of fulfilling those expectations; the Habré victims have not yet been paid, for example. Ambach, supra note 34. A related issue for genuineness of participation and perceived legitimacy is whether victims are allowed to choose their own legal representative. Ambach, supra note 34; see also “Special Criminal Court in CAR: What Role Should Victims Play in Procedures?,” Avocats Sans Frontieres, Oct. 18, 2017, https://www.asf.be/blog/2017/10/18/special-criminal-court-in-the-central-african-republic-what-role-should-victims-play-in-procedures/.

36 Before this, little to no effort was put into outreach in the Kosovo Regulation 64 Panels or the East Timor Special Panels, nor was it a priority for the War Crimes Chambers in Bosnia. The Kosovo Regulation 64 Panels did no outreach, no radio broadcast, and had little contact with journalists. Similarly, the East Timor Special Panels did not have an outreach section or engage in any outreach for several years. Parinaz Kermani Mendez, “The New Wave of Hybrid Tribunals: A Sophisticated Approach to Enforcing International Humanitarian Law or an Idealistic Solution with Empty Promises?,” Criminal Law Forum 20 (Mar. 2009): 53–95, 77–83. Similarly, the Bosnian War Crimes Chambers did very little outreach and did not communicate much with media, though it did benefit from the outreach work of nongovernmental organizations. Ivanišević, supra note 4, at 35–36.

37 International Center for Transitional Justice, The Special Court for Sierra Leone Under Scrutiny 35–36 (March 2006), https://www.ictj.org/sites/default/files/ICTJ-SierraLeone-Special-Court-2006-English.pdf.

38 For example, the SCC in CAR began actively engaging in outreach while the court was still in the process of organizing and hiring its key personnel. Eva Ottendorfer, “Outreach, In-Reach or Beyond Reach? Lessons Learned from Hybrid Courts,” Justice in Conflict, Mar. 15, 2018, https://Justiceinconflict.org/2018/03/15/outreach-in-reach-or-beyond-reach-lessons-learned-from-hybrid-courts/.

39 Dickinson, supra note 2, at 299–305.

40 Jane Stromseth, David Wippman, and Rosa Brooks, Can Might Make Rights? Building the Rule of Law After Military Interventions (Cambridge: Cambridge University Press, 2006).

41 Dickinson, supra note 2, at 306–308; see also Berman, Global Legal Pluralism, supra note 11, at 173–74.

42 McAuliffe, supra note 4; Elena Baylis, “Function and Dysfunction in Post-Conflict Justice Networks and Communities,” Vanderbilt Journal of Transnational Law 47 (May 2014): 625–98; Elena Baylis, “Transnational Collaborations in Transitional Justice,” in International Law as Behavior, ed. Harlan Cohen (Cambridge: Cambridge University Press, forthcoming).

43 McAuliffe, supra note 4; Baylis, “Function and Dysfunction,” supra note 42; Baylis, “Transnational Collaborations,” supra note 42.

44 McAuliffe identifies the Bosnia War Crimes Chambers as a relatively successful example of capacity building and norm transfer, in part because international actors deferred to their national colleagues to the extent possible, rather than controlling the proceedings, as well as other measures such as large-scale training programs for national defense attorneys. The ICTY assessed the War Crimes Chamber as being capable of holding fair proceedings for purposes of receiving a transfer case in 2005. McAuliffe, supra note 4, at 38, 46. McAuliffe was skeptical about the prospects for more pervasive domestic legal effects, however. There are a wide variety of practical mechanisms, including some drawn from the closely related field of rule of law initiatives, that could reshape the internal organization of hybrid courts to more effectively pursue these ends. Elena Baylis, “What Internationals Know,” Washington University Global Studies Law Review 14, no. 2 (2015): 243–316; Baylis, “Transnational Collaborations,” supra note 42; Hobbs, “Hybrid Tribunals and the Composition of the Court,” supra note 27, at 513.

45 Baylis, “Transnational Collaborations,” supra note 42.

46 As noted earlier, the KSC has solely international staff. The EAC in Senegal has both international and national staff, however, the national staff are not those of the concerned country, Chad, so there is no possibility for capacity building or norm penetration vis-à-vis the country where the atrocities occurred.

47 Loi Organique, No. 15.003 portant création, organisation et fonctionnement de la cour pénale spéciale, June 3, 2015, art. 11–14, https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/implementingLaws.xsp?documentId=92C4EC76991F04C4C1257ECB004E25D5&action=openDocument&xp_countrySelected=CF&xp_topicSelected=GVAL-992BU6&from=state.

48 “‘Looking for Justice’: The Special Criminal Court, a New Opportunity for Victims in the Central African Republic,” Human Rights Watch, May 17, 2018, https://www.hrw.org/report/2018/05/17/looking-justice/special-criminal-court-new-opportunity-victims-central-african.


49 The Africa Group for Justice and Accountability and the Wayamo Foundation, Year 2017 Annual Report, 13–14, http://www.wayamo.com/wp-content/uploads/2018/02/2018.01.-04-WAYAMO-Annual-Report-2017.pdf.

50 Nouwen, supra note 29, at 207.

51 Mathias Holvoet, “The Continuing Relevance of the Hybrid or Internationalized Justice Model: The Example of the Kosovo Specialist Chambers,” Criminal Law Forum 28 (Mar. 2017): 35–73, 48–56.

52 Holvoet considers that the KSC may nonetheless make use of ICC jurisprudence, for example. Ibid., 56–58.

53 John D. Ciorciari and Anne Heindel, Hybrid Justice: The Extraordinary Chambers in the Courts of Cambodia (Ann Arbor: The University of Michigan Press, 2014), 268.

54 Richard H. Fallon, Jr., “Legitimacy and the Constitution,” Harvard Law Review 118, no. 6 (Apr. 2005): 1787–853, 1795.

55 Harry Hobbs, “Towards a Principled Justification for the Mixed Composition of Hybrid International Criminal Tribunals,” Leiden Journal of International Law 30 (Mar. 2017): 177–97, 180. While important, objective legitimacy is not relevant to this discussion of cosmopolitan pluralism.

56 Nobuo Hayashi and Cecilia Bailliet, eds., The Legitimacy of International Criminal Tribunals: Studies on International Courts and Tribunals (Cambridge: Cambridge University Press, 2017); Margaret M. deGuzman, “Gravity and the Legitimacy of the International Criminal Court,” Fordham International Law Journal 32, no. 5 (May 2009): 1400–65; Yvonne Dutton, “Bridging the Legitimacy Divide: The International Criminal Court’s Domestic Perception Challenge,” Columbia Journal of Transnational Law 56 (2017): 71–122; Stuart Ford, “A Social Psychology Model of the Perceived Legitimacy of International Criminal Courts: Implications for the Success of Transitional Justice Mechanisms,” Vanderbilt Journal of Transnational Law 45, no. 2 (Mar. 2012): 405–76.

57 Hobbs, “Principled Justification,” supra note 55, at 180.

58 Hobbs, “Hybrid Tribunals and the Composition of the Court,” supra note 27, at 510–11.

59 McAuliffe, supra note 4, at 41–42.

60 No Peace Without Justice, Making Justice Count 49–52 (September 2012), http://www.npwj.org/content/Making-Justice-Count-Assessing-impact-and-legacy-Special-Court-Sierra-Leone-Sierra-Leone-and.

61 Dutton, supra note 56, at 88.

62 McAuliffe, supra note 4, at 40.

63 Hobbs, “Hybrid Tribunals and the Composition of the Court,” supra note 27, at 495.

64 Alternatively, Harry Hobbs has promoted a regionalized strategy for international judicial appointments. In some contexts, regional staffing may promote domestic legitimacy as there may be a stronger relationship between the concerned state and the home state of the tribunal’s international staff; however, this depends on the relationship between the concerned state and others in the region. In some instances, those relationships may be antagonistic or other states in the region may even have been engaged in the concerned conflict. Hobbs, “Hybrid Tribunals and the Composition of the Court,” supra note 27, at 484–86. Similarly, to enhance domestic representation, Erica Bussey advocates appointments of domestic judges that represent a broad range of social groups, if possible. Bussey, supra note 28. The Bosnia War Crimes Chamber has deliberately recruited judges from all three of its ethnic groups. McAuliffe, supra note 4, at 47.

65 Ford, supra note 56, at 405. If so, this does not undermine the broader point that domestic audiences are evaluating hybrid courts’ legitimacy by the standard of the courts’ engagement with their own concepts of justice. It does suggest that decisions about whom to prosecute are more compelling indicators of whether the court is engaging with those ideas than other factors.

66 Nor does Ford’s critique suggest that concerns about representation and structure are irrelevant in the face of competing prosecution decisions; Ford himself argues that tribunal determinations may be persuasive to domestic audiences in the long-term. Ibid.

67 Of course, there have been multiple aims for establishing each institution.

68 For example, there are now multiple models for victim participation from which designers have borrowed. The ECCC drew from Cambodian domestic law in providing for extensive victim participation. In contrast, the SCSL’s election of limited victim participation seems to reflect both the prior models of the ICTY and ICTR and the adversarial system predominant in Sierra Leonean national law. Turner, supra note 33, Part IV.2 (ICC, ECCC and SCSL). The ICC has been in the forefront of developing processes to enable victim participation and provides a relatively recent model that focuses specifically on the exigencies and security demands of atrocity trials. Ambach, supra note 34.

69 Jaya Ramji-Nogales, “Designing Bespoke Transitional Justice: A Pluralist Process Approach,” Michigan Journal of International Law 32 (2010): 1–72, 4; see also Mark A. Drumbl, Atrocity, Punishment, and International Law (Cambridge: Cambridge University Press, 2007), 208.

70 Ramji-Nogales, supra note 69, at 16. She contends that “ideally, a transitional justice mechanism would indicate that preferences of each of the players, including differences in perspective within those groups, were considered and taken into account in its design and procedures.” Ibid., 62–63.

71 Carrie Menkel-Meadow, “Process Pluralism in Transitional/Restorative Justice—Lessons from Dispute Resolutions for Cultural Variations in Goals beyond Rule of Law and Democracy Development (Argentina and Chile),” International Journal of Conflict Engagement and Resolution 3 (2015): 2–32.

72 As described earlier, transitional justice encompasses many processes, of which international criminal law is just one. These strategies are not intended to be mutually exclusive; rather, transitional justice comprises multifaceted responses constituted of multiple processes that are selected and adapted to address the concerns of the affected communities. Also, transitional justice has a fundamental concern with localizing justice and in particular with adopting modalities that are most meaningful to the particular place and harms. As such, transitional justice suggests a limit to the local legitimacy of international criminal law, no matter how pluralist in development or structure; it posits international criminal law as a potential threat to the broader pluralism of transitional justice processes, as it tends to draw focus and resources from other, potentially more appropriate transitional justice processes. Drumbl, supra note 69, at 13.

73 McAuliffe, supra note 4; Williams, supra note 31.

74 Ramji-Nogales, supra note 69, at 31. Certainly, this was the case in Kosovo and East Timor, where the hybrid panels were imposed by the UN Administration without consultation with the local legal communities.

75 In both instances, the UN Administration had carte blanche to make such decisions, and there was no national government with which to negotiate. In the case of the Kosovo Regulation 64 Panels, the decision to create them was a direct response to concerns about bias and unfairness from domestic judicial panels hearing war crimes cases. While there was not domestic consultation, there had originally been a proposal for a separate hybrid war crimes court that was rejected at least in part because of the Kosovo legal community’s protests. Van Schaack, supra note 5, at 117–20. In Timor, the special panels were “entirely the initiative of the international staff within the UN administration” and were based on a model for the Kosovo hybrid court proposal that was not implemented there. While there was not a national government in place, there was a “well organized civil society” that could have been involved in the development process. Reiger and Wierda, supra note 4, at 13–14.

76 In particular, John Ciorciari and Anne Heindel identify as structural flaws the division of key roles into joint national and international positions, the mix of civil and common law, and the lack of an adequate mechanism to prevent political intervention by Cambodian national authorities. These hybrid elements have resulted in considerable internal conflict within the tribunal, as well as gridlock and critiques of the court as being susceptible to domestic political influence. Ciorciari and Heindel, supra note 53, at 10–13.

77 Elies van Sliedregt and Sergey Vasiliev, “Pluralism: A New Framework for International Criminal Justice,” in Pluralism in International Criminal Law, eds. Elies van Sliedregt and Sergey Vasiliev (Oxford: Oxford University Press, 2014), 19–29. In addition, observers have noticed pluralities of norms even within individual tribunals, where the appellate chambers would be expected to resolve such inconsistencies. Turner, supra note 33. This chapter does not address such internal plurality, which is different in kind than pluralism between courts.

78 Larissa van den Herik and Carsten Stahn, eds., “‘Fragmentation,’ Diversification and ‘3D’ Legal Pluralism: International Criminal Law as the Jack-in-the-Box?,” in The Diversification and Fragmentation of International Criminal Law (Leiden: Martinus Nijhoff, 2012).

79 International criminal law explicitly accepts its multiplicity of jurisdictions. This recognition is embodied legally in, for example, the ICC’s complementarity rule, which grants jurisdiction to the ICC only if a national jurisdiction is unwilling or unable to prosecute the case. U.N. General Assembly, U.N. Doc. A/CONF.183/9, Rome Statute of the International Criminal Court, July 17, 1998, art. 17(1)(a). Similarly, the founding statutes for ad hoc international or hybrid courts typically delineate their relationships to the concerned national courts. Nonetheless, this jurisdictional pluralism gives rise to questions of legitimacy, particularly as concerns conflicting legal norms.

80 Of course, tribunals like the KSC and the EAC, which do not have meaningful mixed staffing structures, do not have this advantage.

81 Elies van Sliedregt and Sergey Vasiliev extensively review and evaluate this debate in the introduction to their edited volume, supra note 77, as do Larissa van den Herik and Carsten Stahn in the introduction to their edited book, supra note 78. See also Drumbl, supra note 69; Alexander K.A. Greenawalt, “The Pluralism of International Criminal Law,” Indiana Law Journal 86, no. 3 (Summer 2011): 1063–130; Nancy Amoury Combs, “Seeking Inconsistency: Advancing Pluralism in International Criminal Sentencing,” Yale Journal of International Law 41 (Winter 2016): 1–50.

82 Van Sliedregt and Vasiliev, supra note 77, at 7–17.

83 Greenawalt points to the inevitability of pluralism, in that a completely consistent international criminal law system would nonetheless conflict in arbitrary ways with domestic courts’ treatment of ordinary criminal actors; this occurred in the sentencing discrepancies between Rwandan genocidaires sentenced in the ICTR, who faced a maximum penalty of imprisonment, and those tried for ordinary crimes in Rwandan domestic courts, who faced a maximum penalty of death. Greenawalt, supra note 81, at 1101; Combs, supra note 81, at 25–40.

84 Greenawalt, supra note 81, at 1063; Combs, supra note 81, at 1.

85 Fragmentation as a concept emerged from the relatively recent discussion of the authority of the International Court of Justice (ICJ) vis-à-vis the ICTY and from a related 2006 International Law Commission report on the risks of fragmentation of international law. Van den Herik and Stahn, supra note 78, at 5.

86 Thus, international criminal law is seen as a canary in the coal mine of increasing diversification of international law, challenging the authority of long-standing actors like the ICJ and the traditional hierarchy of sources of law, and thereby threatening the legitimacy of international law as a legal framework. Ibid., 2–4.

87 While this perspective conceives of international criminal law as initially integrated and cohesive, van Sliedregt and Vasiliev note that this is counterfactual. International criminal law has never existed as a single, coherent body of law, but rather has been accreted over time from many sources. Van Sliedregt and Vasiliev, supra note 77, at 7–17.

88 One particularly controversial issue has been the application of Joint Criminal Enterprise by some international and hybrid tribunals but not others and the relationship of this form of liability to national modes of responsibility. Marjolein Cupido, “Pluralism in Theories of Liability: Joint Criminal Enterprise versus Joint Perpetration,” in Pluralism in International Criminal Law, eds. Elies van Sliedregt and Sergey Vasiliev (Oxford: Oxford University Press, 2014), 128; van den Herik and Stahn, supra note 78, at 59. Sentencing standards and the balance between victims’ rights of participation and procedural protections for defendants have also been hotly debated. Combs, supra note 81, at 1; Turner, supra note 33.

89 Van den Herik and Stahn, supra note 78, at 41.

90 William W. Burke-White, “A Community of Courts: Toward a System of International Criminal Law Enforcement,” Michigan Journal of International Law 24 (Fall 2002): 1–102.

91 Baylis, “Function and Dysfunction,” supra note 42.

92 Cassandra Steer, “Legal Transplants or Legal Patchworking? The Creation of International Criminal Law as a Pluralistic Body of Law,” in Pluralism in International Criminal Law, eds. Elies van Sliedregt and Sergey Vasiliev (Oxford: Oxford University Press, 2014), 62.

93 Ibid.

94 Patricia M. Wald, “Tribunal Discourse and Intercourse: How the International Courts Speak to One Another,” Boston College International and Comparative Law Review 30 (Winter 2007): 15–28; Stewart Manley, “Referencing Patterns at the International Criminal Court,” European Journal of International Law 27 (Feb. 2016): 191–214 (finding that the ICC cites itself most and also references other international criminal tribunals); Nicola Palmer, Courts in Conflict: Interpreting the Layers of Justice in Post-Genocide Rwanda (Oxford: Oxford University Press, 2015) (discussing ICTR’s use of gacaca court records); Baylis, “Function and Dysfunction,” supra note 42, at 625.

95 Elena Baylis, “The Persuasive Authority of Internationalized Criminal Tribunals,” American University International Law Review 32, no. 3 (2017): 611–44.

96 Berman, “The Evolution of Global Legal Pluralism,” supra note 15, at 174.

97 Turner, supra note 33, Part V; see also Drumbl, supra note 69, at 186–87.

98 Turner, supra note 33, Part V.

99 Patryk I. Labuda, “The Special Criminal Court in the Central African Republic: Failure or Vindication of Complementarity?,” Journal of International Criminal Justice 15 (Mar. 2017): 175–206, 187–90; Loi Organique, No. 15.003 portant création, organisation et fonctionnement de la cour pénale spéciale, June 3, 2015, art. 3, https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/implementingLaws.xsp?documentId=92C4EC76991F04C4C1257ECB004E25D5&action=openDocument&xp_countrySelected=CF&xp_topicSelected=GVAL-992BU6&from=state.

100 It is uncertain why the CAR legislature adopted these versions of these definitions rather than the Rome Statute definitions in 2009, well before the creation of the SCC. Certainly, the easiest approach would have been to adopt the Rome Statute’s provisions directly, so these differences may have a particular domestic significance.

101 Van den Herik and Stahn, supra note 78, at 40.

102 Of course, this fragmentation was not caused by the SCC per se; national law already diverged from international law, and national courts other than the SCC continue to maintain jurisdiction to try atrocity cases concurrently with the SCC.

103 Manley, supra note 94, at 209; Wald, supra note 94, at 24–26.

104 Phil Clark, “The Obsolescence of International Law? Comparative Perspectives on International Criminal Justice from the African Great Lakes,” in Ten Years On: Transitional Justice in Post-Conflict Sierra Leone, eds. K. Ainley et al. (Justice and Security Research Programme, 2013), 19–20.

105 Sarah Williams suggests that the EAC represents a court that is solely focused on prosecuting rather than on other goals; this is similarly true of the KSC. Williams, supra note 31. The complexities brought about by the ECCC’s negotiated, strongly blended structure have prompted some authors to suggest a streamlined, established structure and procedures as the default for hybrid courts, rather than negotiation over the details of tribunal structure. Ciorciari and Heindel, supra note 53, at 263–64.







part V

Global Legal Pluralism and Conflicts of Law


Conflicts of law is the legal technique potentially best suited to respond to global legal pluralism. Instead of arguing about what law is or whether nonstate law should be called law, conflicts of law is focused on a more pragmatic question: whether a foreign order (of whatever sort) might appropriately supply norms to resolve the particular dispute at issue. And though historically conflicts of law was limited to private law matters and state-based law, there is no reason that the technique of conflicts of law should be so confined.

Conflicts of law has another advantage as a technique for responding to the reality of global legal pluralism. It is explicitly designed as a device to force decision makers to be self-conscious about their jurispathic actions. Thus, instead of simply assuming that the law of one’s own community always and inevitably should be applied to every dispute, conflicts of law asks decision makers to consider whether the norms of some other community might be applied to the legal question at hand. Arguably, the mere asking of such a question is a pluralist mechanism for accommodating hybridity.

In this section, Ralf Michaels presents the broad contours of the case for conflicts of law as the ideal technique to address global legal pluralism. First, he points out that the “most appropriate discipline to deal with a plurality of legal orders is the discipline that was established for this very purpose.” Second, he argues that, unlike international law—which often tries to assume a mythical hierarchically superior subject position outside of any legal system—the conflicts-of-law analysis always takes place from within the context of a particular community. The decision maker considers whether to adopt a foreign norm, but that decision maker is firmly anchored in the home legal system as that decision is being made. This means the conflicts-of-law decision is always simultaneously outward-looking and community-based, fulfilling global legal pluralism’s twin imperatives (and making the conflicts-of-law approach similar to the idea animating the hybrid courts discussed in Part IV). Third, Michaels contends that the technique of conflicts of law helps provide a framework for channeling difficult political questions about how much to defer to other communities’ norms. Considering such fraught matters with the seemingly technical approach of conflicts of law may help, Michaels argues, because political conflicts are frequently unsolvable unless they are turned into technical conflicts. Finally, Michaels points to the ethics of engagement that conflicts-of-law thinking fosters. By forcing self-conscious consideration of other normative systems, this engagement gives primacy to the underlying ethical value of acknowledging and considering pluralism, rather than sweeping such pluralism away through hegemonic imposition.

Horatia Muir Watt likewise emphasizes the ethical potential of a conflicts-of-law approach. If always applying one’s own law is parochial, conflicts-of-law thinking ideally creates a space of “hospitality” to foreign law, an inter-alterity that is itself an ethical embrace of pluralism. And such inter-alterity need not exclude universalist norms, such as those connected to human rights. To the contrary, Watt argues that true pluralism allows consideration of those norms as well and the political valences that undergird them. She concludes that conflicts-of-law thinking can “infuse hybrid normative interactions with ideas of tolerance and mutual accommodation; and ensure accountability in the global decision-making processes through deliberation, contestation, and recognition.”

Thus, conflicts-of-law methodology functions as the legal negotiation of difference. It requires decision makers to engage with the Other and to consider alternative norms proposed by alternative communities, both state and nonstate. And it provides a variety of techniques that instill habits of mind. These habits of mind instantiate an ethics of tolerance, engagement, and self-reflective self-restraint, precisely those qualities that are most required when navigating global legal pluralism.









chapter 23

Global Legal Pluralism and Conflict of Laws


Ralf Michaels




23.1 Theme

Global legal pluralism makes three claims about law:




1. law includes both state law and nonstate law;



2. there is a plurality of laws;



3. laws overlap and interact in certain ways.






The first and the second of these claims go against what can be called methodological nationalism: conceiving of law exclusively within a state paradigm. They are important insofar as they go against this paradigm that has shaped legal thinking in the West since the nineteenth century. In a broader perspective, however, neither of these claims is actually particularly challenging.

The first claim, that there can be nonstate law, can seem challenging vis-à-vis the currently dominant paradigm of law, and indeed the modern notion of state law cannot simply be imposed on nonstate normative orders.1 Viewed in historical and comparative terms, it is the idea that all law is state law that is the exception; state law is the anomaly. Before the emergence of the modern state, all law was nonstate law, and even during the reign of the state, this was long true outside the Western world and to a large extent within it. For many anthropologists and some sociologists, it has always been normal to refer to certain nonstate orders as law.

The second claim, the plurality of laws, has been an empirical reality since different groups of humans interacted with each other. The state paradigm did not abolish this plurality, given that there have always been several states. The so-called Westphalian model with its emphasis on sovereignty provided a tool to invisibilize this plurality. Inside the state, sovereignty meant inclusivity; it became possible therefore to focus on one’s own law and ignore all others. Outside the state, only states were relevant actors in the international realm, meaning again that it was possible to think (international) law as one system. But this invisibilization did not make the plurality of laws go away; it merely marginalized it.

The third claim, namely, that laws overlap and interrelate, has received the least amount of attention, though it presents the greatest challenge for global legal pluralism. Theoretically, the question is how we should understand and conceptualize the interrelation of overlapping laws, as well as the question of whether laws can be thought independently of each other. Practically, the question is what it means for one legal order to recognize another order as law, and in what ways legal orders respond to each other. This chapter focuses especially on the practical question, but the relation with the theoretical question will become clear.

None of these questions, the last one included, is a new question for the discipline of law called conflict of laws.2 Indeed, the discipline derives one of its names from these conflicts.3 That discipline was long confined to private law and to relations between the laws of states, and may therefore have seemed inappropriate for situations of global legal pluralism. Nonetheless, if the concept of law is broadened to encompass nonstate law, the natural consequence would be to simultaneously broaden conflict of laws to include conflicts with and between nonstate laws. Mostly, this does not happen. At best, conflict of laws is named as one of many approaches towards managing plurality without attention to any specificities. At worst, it is ignored altogether.4

But conflict of laws is not simply one of many mechanisms. Gunther Teubner suggests a unique position for conflict of laws: “In a world society with neither apex nor centre, there is just one way remaining to handle inter-constitutional conflicts—a strictly heterarchical conflict resolution.”5 Horatia Muir Watt even suggests synonymy between conflict of laws and global legal pluralism.6 This chapter aims to support this claim that there is something specific about conflict of laws, and that conflict of laws is therefore specifically well equipped for problems of global legal pluralism. In section 23.2, I discuss three other existing types of responses to plurality and their shortcomings for the demands of global legal pluralism. I then lay out, in section 23.3, the core elements of a conflict of laws approach to global legal pluralism and survey some of the proposals that have been made for such an approach. In section 23.4, I discuss the four advantages that conflict of laws has over other approaches: its expertise, its epistemology, its technical nature, and its ethical content. Since all of this is rather abstract, I sketch an application to a concrete case in section 23.5, before I conclude in section 23.6.

23.2 Three Types of Responses to Plurality

Once the existence of plurality and overlaps of laws is recognized, the question is how to respond to it. What is needed are both epistemological and practical responses. Epistemologically, it is necessary to understand and conceptualize the interrelatedness of laws. Practically, it is necessary to find legal responses to the interrelatedness, especially to resolve, if only for the concrete case, existing conflicts.

The epistemological and the practical questions are themselves linked: certain types of practical questions relate to certain types of conceptualization of interrelatedness. It seems helpful, therefore, to focus on the epistemological background of different types of responses. Paul Schiff Berman has helpfully compiled a whole list of such legal mechanisms:7 “dialectical legal interactions,” margins of appreciation, limited autonomy regimes, subsidiarity schemes, hybrid participation arrangements, mutual recognition regimes, safe harbor agreements, and regime interactions within the international system. Here, these and similar approaches are grouped under three headings on the basis of their structure.

23.2.1 Uniform Techniques

An often-unquestioned assumption of conflicts is that their resolution must be made from a neutral position and with binding force for all parties to the conflict. Within one legal system, this neutral position exists within the law and is exercised by a state institution: the judge or the legislator. Between legal systems, it is not immediately clear where such a common law and a neutral position would exist. But this does not keep many scholars from looking for techniques to achieve this. I call these techniques uniform techniques because they aim to create, or presume, uniformity.

One type of uniform technique operates within the legal system of which the interrelated laws are part. Where different parts of a legal system are in conflict—because on their face they appear to give conflicting responses to similar situations—the legal system frequently provides responses as to which of them should prevail. The law has long recognized a number of interpretive presumptions to deal with such conflicts. According to the lex posterior rule, the later rule presumably trumps over the earlier one. According to the lex specialis rule, a specific rule trumps, where it applies, over a general rule. Under the lex superior rule, a higher rule (e.g., the Constitution) prevails over a lower rule (e.g., ordinary law). We can call these resolution techniques infrasystemic because they operate within one system.

A related type of technique does not presume that all interrelated laws belong to the same system. However, it presumes that a hierarchically superior law applies to both of them and is therefore capable of resolving conflicts between them with binding force for both. In this way, public international law can (or could) be used to resolve conflicts between different domestic laws, or state law could be used to resolve conflicts between different customary laws. We can call these techniques hierarchical.

Although both infrasystemic and hierarchical techniques originate within legal systems, both have been proposed to resolve conflicts between legal systems that exist in global legal pluralism. Infrasystemic techniques have been prominent especially in the debate about the fragmentation of international law. Analysts ask which of several different regimes was made later8 or which is more specific (e.g., a specific bilateral investment treaty in relation to general EU law).9 Such infrasystemic techniques also provide the solution favored by the International Law Commission.10

In other areas of global legal pluralism, hierarchical techniques are favored. For example, Neil MacCormick resorts to international law to resolve conflicts between EU law and domestic law.11 Similarly, Mireille Delmas-Marty invokes international law and general principles to resolve conflicts within what she calls “ordered pluralism.”12

Arguably, both types of technique are mostly inadequate for global legal pluralism. They presume conditions that exist for domestic law but are largely absent from the global plane. Infrasystemic techniques presume the existence of one legal system within which the interrelated laws exist, and they rely on that system and the presumption of a uniform lawmaker. The lex posterior rule assumes that a legislator, by passing new law, implicitly abolishes old and incompatible law. The lex specialis rule assumes that a lawmaker, by focusing specifically on a problem, thereby either specifies or abrogates the more general law it has made elsewhere. In the absence of a uniform lawmaker, both assumptions are unwarranted. Infrasystemic techniques must assume global law to create one great system. They are, in this sense, related to natural law theories.13 And they are subject to the same criticism that has been brought against natural law.

Hierarchical techniques are subject to a related critique. They must assume the existence of a superior law. They are therefore related to what John Griffiths has called “weak legal pluralism”—a pluralism that takes place under the umbrella of a higher law.14 He pointed out one problem with them: they are, in the end, not truly pluralist because they establish one hierarchically superior set of rules or norms that resolves conflicts and thereby disentangles what was once entangled. His criticism of such solutions in and through state law, predominantly in the colonial and postcolonial context, was directed specifically at an ideology that sees state law as that higher law and as the ultimate arbiter of conflicts. As such, his criticism would not apply to those who seek solutions above or beyond the state. But in a generalized form, the criticism remains the same: a higher level must be found that is necessarily neutral and that makes the pluralist situation effectively go away. For hierarchical techniques to work, the hierarchy between the interrelated laws must be uncontroversially established. This may be the case within a legal system (e.g., the supremacy of the Constitution), but it is not, at least not automatically, outside. Thus, the prevalence of international law over domestic law is not clear: from the perspective of domestic law, a domestic law that explicitly rejects international law will trump international law. The prevalence of human rights law over (state and nonstate) laws may be normatively desirable, but critiques of human rights law mean that it cannot be presumed as the basis for resolving conflicts.

A second problem can be added to the first: a solution that creates different layers also creates conflicts between these layers. If the higher level is recognized as higher, it can resolve these conflicts by itself (in what French theory calls the hierarchy of norms). If it is not universally recognized, however, then the solution must be found in a yet higher level, like when MacCormick wants to resolve conflicts between state law and EU law on the basis of international law.15 This becomes an endless chain: now conflicts with international law must be resolved. Arguably, legal pluralism by definition bars resort to a higher level.

23.2.2 Extralegal Techniques

Proponents of infrasystemic and hierarchical techniques are often aware of the problematic assumption of uniformity they have to make. They make them, presumably, because they fear that the only alternative is lawlessness. Without infrasystemic or hierarchical techniques, it is often assumed, legal resolution of interrelation is not possible. This means that the risk of unresolved conflict is high, and the only hope to resolve conflict lies in extralegal mechanisms.

Many such extralegal mechanisms have been proposed. Among them is dialogue between different institutions (as advocated, e.g., by Anne-Marie Slaughter)16 or “contrapunctual law” (as proposed by Miguel Maduro).17 The idea here is that institutions in charge of overlapping issues resolve their disagreement not through law but instead through a process of interaction, to bring their positions in accordance with each other. Such a process, though often recommended, is not without problems.18 One of the problems is that it may be inconclusive: it may overcome a conflict, but it may also fail. Another problem is simply that dialogue rarely takes place in a setting without power imbalances, and that therefore what looks like dialogue becomes in fact imposition. A third is that such extralegal mechanisms often go beyond the competences of respective institutions. Courts, existing within one legal system, are not automatically entitled to engage with institutions elsewhere.19

A second suggestion, supported in particular by Nico Krisch, takes up the finding that dialogue may be inconclusive and that consensus may not always be desirable.20 In this perspective, conflict (and, by extension, entanglement) become actually attractive features because they provide spaces for politics, for struggle, for progress. This position seems more attractive from a normative position. But it concedes too quickly the claim that resolutions of conflicts between legal orders can only be resolved in extralegal ways.

23.2.3 Decentralized Legal Techniques

In the end, both uniform and extralegal techniques, different as they are in every other regard, rest on a common intuition, namely, that legal resolutions of conflicts are possible only within a legal system. This presumption presents challenges for global legal pluralism. To allow for legal solutions (uniform legal techniques), one must give up on plurality. To allow for plurality, one must give up on legal solutions (extralegal techniques).

But the presumption is false. A third set of techniques exists that is legal but not uniform. It consists of techniques that exist within each law and respond to real or potential interrelations in a decentralized way. Some such techniques operate purely unilaterally: they restrict a law’s reach in order to avoid or minimize the risk of conflicts with other laws without an inquiry as to whether such conflicts actually occur. For example, under the presumption against extraterritoriality, laws are not normally applied outside a state’s territory, regardless of any other law’s conflicting claim to regulation. Other techniques respond to actual conflicts through a unilateral restriction of their scope. An example is comity, an umbrella concept for various ways in which courts refrain from exercising jurisdiction or applying their domestic law in view of regulatory interests of another law.21

These mechanisms deserve a longer and more careful analysis than I am able to provide right now, especially given the differences between them. Some fall more into the nonlegal category mentioned earlier (especially what Berman calls dialectical legal interactions, to some extent also the hybrid participation arrangements). Others invoke supranational values very much akin to the hierarchically superior model discussed earlier.22

Yet all of them share, I believe, two shortcomings, which relate them to the two other types of techniques named before. First, they all incorporate attempts to minimize conflict, to reduce its occurrence. They are techniques designed to overcome and resolve conflict; nonresolution is viewed as inferior. This is indeed a position taken by legal theorists arguing from ideas of internal coherence of law. But, as discussed earlier, it is not clear a priori that the uniform resolution of a conflict is preferable.23 The idea that the uniform resolution of conflicts is preferable is a remnant of infrasystemic thinking. Between systems, it can lead to underregulation: where each system unilaterally withdraws to avoid conflicts, regulatory gaps emerge.

Second, all these techniques are, from a purely technical perspective, relatively simplistic devices. By and large, most of them consist merely of restraint devices: a normative order restrains its own reach in view of another, grounded, typically, in certain policy considerations. This puts a lot of argumentative weight on these policy considerations, and means, on the other hand, and for the same reason, a withdrawal of law itself from addressing the truly hard questions. In this regard, these techniques are reminiscent of the extralegal techniques discussed earlier: they yield answering the really hard questions to mechanisms that are not strictly legal.

23.3 Conflict of Laws as Technique for Plurality

So much for other techniques. Now what about conflict of laws? It consists, traditionally, of three subfields. Jurisdiction deals with the competence of courts to deal with cases in view of their connections to several legal systems. Choice of law deals with the question which law is applicable in such situations. Recognition and enforcement of judgments, finally, deals with the question to which extent decisions of one legal system are given force in another legal system. The most important of these three for purposes of this chapter is choice of law, and so I will confine myself to this here.

23.3.1 Techniques

How does conflict of laws operate? It is hard to answer this question in the abstract, given the almost dizzying variety of methodological approaches that exist in the discipline.24 Whether there is an essence to conflict of laws remains, for the time being, an open question. Nonetheless, it may be possible to list a number of elements that characterize most approaches to conflict of laws.25 The most important element, and one that distinguishes conflict of laws from the other techniques, is that choice of law and jurisdiction are separated. This means that a court may have jurisdiction but nevertheless not apply its own law. It means, more importantly, that a court may apply a foreign law. The deference to the foreign law is therefore not merely one of restraint but one of embrace. This distinction is crucial. Approaches of restraint resolve conflicts between laws through disentanglement: if each law confines itself, it is hoped that the overlap no longer takes place. Conflict of laws, by contrast, operationalizes the entanglement and continues it through the institutions of one law applying the rules of another law. Foreign law is rarely applicable in toto: the focus is on the resolution of a concrete conflict, and the applicability of foreign law is limited to the relevant rules. As a consequence, a court may end up applying different laws in the same case: a husband’s tort liability to his wife may include the law of Italy (where the couple lives), the law of France (where the tort happened), and the law of Germany (where the case is litigated).

A second important element in conflict of laws is that it is, with rare exceptions, domestic law. Each legal system determines, for itself, the relation between itself and another law. Another legal system may come to different conclusions. Under New York’s conflict-of-laws regime, for example, French law may be applicable to a certain transaction, whereas French conflict of laws may designate New York law to apply. A conflict of laws is thus resolved but not in a uniform matter. The discipline has developed the doctrine of renvoi as a partial response. Under the doctrine, courts in one legal system may take into account also the conflict-of-laws regime of the other legal system. This doctrine can sometimes minimize the potential for conflicting results, but not always: in my example, if both the courts in New York and France were to take into account each other’s conflict-of-laws regime, they would each end up with the application of their own law, and the conflict would remain.

A third important element, finally, is the technical character of conflict of laws. Other doctrines ultimately end up with a balancing of respective interests of the different laws in order to resolve a conflict. Conflict of laws, by contrast, is mostly anathema to such balancing, and with good reason, because balancing can properly only be done within one system. Instead, most methods of conflict of laws require a high level of technicality in order to determine the applicable law. For example, under the so-called traditional method, a court will have to go through various steps. It will first have to characterize the issue in question: does it belong to tort law, contract law, or marriage law? Doing so provides the court with a connecting factor, for example, the place of the tort, and leads to the second step of localizing: where is the place of this tort? If I send you poison by mail and you take it and get sick, is the place of the tort the place where I put the poison in the envelope, the place where you take it, or the place where the poison finally works? The applicable law will be the law of that place, but the third step—application—includes some further issues: should the conflict of laws regime of the foreign state be considered (renvoi)? Should foreign law remain inapplicable because it violates policies of the forum (public policy exception)?

The extremely technical character of this method, combined with its blindness to the substance (except in the public policy exception) has led to the development of many other methods. One of these is interest analysis: courts are required to determine which legal systems are interested in the application of their own laws and then resolve remaining conflicts. Instead of balancing these interests, a court will frequently determine which of them would be more impaired by nonapplication of its law.26 Although interest analysis may appear simple and untechnical, making it applicable may require a fair amount of technicality. Here are the rules the New York courts developed for the specific case of liability in view of so-called guest statutes:27

1. When the guest-passenger and the host-driver are domiciled in the same state, and the car is there registered, the law of that state should control and determine the standard of care which the host owes to his guest.

2. When the driver’s conduct occurred in the state of his domicile and that state does not cast him in liability for that conduct, he should not be held liable by reason of the fact that liability would be imposed upon him under the tort law of the state of the victim’s domicile. Conversely, when the guest was injured in the state of his own domicile and its law permits recovery, the driver who has come into that state should not—in the absence of special circumstances—be permitted to interpose the law of his state as a defense.

3. In other situations, when the passenger and the driver are domiciled in different states, the rule is necessarily less categorical. Normally, the applicable rule of decision will be that of the state where the accident occurred but not if it can be shown that displacing that normally applicable rule will advance the relevant substantive law purposes without impairing the smooth working of the multistate system or producing great uncertainty for litigants.

23.3.2 Existing Proposals

This idea that conflict of laws, even if in a modified version, could be made useful for issues of global legal pluralism has found at least some supporters in existing scholarship. Many of their ideas have been developed in the context of international and supranational law; they may therefore not be applicable in other areas without modifications.28

Paul Schiff Berman has proposed such a modification.29 His suggestion is that conflict of laws must move beyond both a strict preference for the lex fori and strict territorialism in order to account for the requirements of global legal pluralism. Legal orders (and the actors in them) should be more willing than they are to defer to other regulatory interests, even if those are the interests of nonstate groups and their normative systems. Berman refrains from providing concrete rules or solutions and emphasizes that the general openness to deference is more important than the resolution of concrete conflicts.

A more concrete expansion of conflict-of-laws approaches into the realms of international and especially European law has for some time been a focus in the work of Christian Joerges and others.30 Joerges uses a political understanding of conflict of laws, based on ideas of interest analysis, towards a constitutionalization of plural regimes. He develops this approach against the insight that deterritorialization and globalization weaken the regulatory force of the state, yet supranational regulation is not an option. His model is three-dimensional; its three dimensions concern interdependence, the regulatory state, and the turn to governance, in particular the inclusion of nonstate governance. It combines elements of interest analysis with Habermasian ideas on deliberation and the concept of comitology and thus goes beyond a strictly legal towards an interdisciplinary understanding.

Like Joerges, Horatia Muir Watt has proposed that conflict of laws must both endorse a governance function and become interdisciplinary in order to remain capable of dealing with issues of global legal pluralism.31 She suggests that conflict of laws’ traditional distinction between law and politics, between public and private, has made the discipline blind to its political implications. What is necessary, in her view, is to move conflict of laws away from its obsession with technicalities and instead include political considerations: human rights obligations of private actors, private regimes and their quasi-lawmaking capacities, and questions of governance at large.

If the focus of these two European authors is one of politicization and deformalization, some authors in North America, perhaps against the experience with the antiformalist US conflict of laws, go a slightly different path. Annelise Riles has suggested, based on a cultural understanding of law, to link conflicts of laws with cultural conflicts and thereby expand the scope of the discipline.32 Following this, Karen Knop, Ralf Michaels, and Annelise Riles also propose a conflict-of-laws response to issues of conflict and overlap outside of the realm of private law, for example, for the relation between domestic and international law, that between feminism and multiculturalism, and that between financial regulators in the world.33 Unlike others who de-emphasize the need for multidisciplinarity and a rejection of technicality, they view the value of conflict of laws precisely in its technical character as a way to deal with intrinsic politics.34

Much of the discussion about conflict-of-laws approaches has concerned the fragmentation of international law. Already in the 1950s, Wilfred Jenks suggested such an approach for the conflict of treaties.35 This suggestion remained largely isolated, however; most scholars preferred the infrasystemic techniques as adopted also in the International Law Commission, sometimes also extralegal mechanisms.36 Against this trend, Gunther Teubner has proposed to understand and resolve conflicts between different functional regimes within international law through conflict-of-laws techniques.37 He suggests a modification: connecting factors must be functional as opposed to territorial, and the result of the method is not the application of one or the other regime but instead the creation of a new substantive rule. Dirk Pulkowski favors the resolution of such conflicts on the basis of which regime would be more impaired by nonapplication,38 an approach inspired by traditional conflict of laws.39 Michaels and Pauwelyn, finally, suggest that different constellations yield different responses.40 They suggest that the uniform techniques favored by the International Law Commission work well where regime conflicts exist within one functional regime. Within trade law, it may make sense to apply a lex specialis approach. As between functional regimes (like environmental law and trade law), a common system is arguably lacking, so a conflict-of-laws approach is more promising.

23.4 The Fourfold Advantage of Private International Law

It is not necessary, in the context of this chapter, to select a particular approach. It is, however, worth discussing in what way conflict of laws is specifically well equipped for issues of global legal pluralism. Four different factors can be named: the discipline’s experience with plurality, its epistemological take on plurality, its specifically technical character, and its ethical potential. Each will here be discussed in turn.

23.4.1 Experience

The first reason is simple and straightforward: the most appropriate discipline to deal with a plurality of legal orders is the discipline that was established for this very purpose, and that is conflict of laws. Modern conflict of laws is a discipline with many hundreds of years of experience and, in consequence, expertise. There is no reason to invent a new discipline to take its stand.

Opponents often point to two alleged shortcomings of conflict of laws: its (sometimes exaggerated) complexity and the fact that there is no agreement in the discipline as to the proper method. These are odd criticisms. Though conflict of laws is not as impossibly complex as it is sometimes described by those who have not seriously engaged with it, it is undeniably more complex than many other disciplines. This is, however, a consequence of the complexity of its object. Reasoning between laws is unavoidably more complex than reasoning within one system. The disagreement about the proper method should be viewed as an advantage, not a disadvantage. It is precisely the wealth of different methods and tools, the variety in its experience, that qualifies private international law to deal with legal pluralism. In this sense conflict of laws is less like an ordinary discipline (like contract law) and more like a foundational subject like legal philosophy (with which it shares the stance that laws are its object).

One main, but erroneous, argument against the usefulness of conflict of laws for global legal pluralism is its narrow focus. The discipline, in its current form, is confined in two ways. First, it concerns only conflicts between regimes of private law: contract, tort, family, and the like. Public law is excluded and left to other devices more in accordance with the decentralized legal mechanisms described earlier. Second, conflict of laws is traditionally confined to conflicts between state laws. Both these constraints are significant for global legal pluralism, which is not confined to private law (and indeed challenges the public/private distinction altogether) and which operates importantly with nonstate laws.

But it would be a fundamental mistake to conflate conflict of laws as it currently exists with conflict of laws as a discipline. Conflict of laws is a discipline whose object is law; it is therefore almost necessarily shaped in different times (and places) by the respective dominant concept of law.41 The fact that conflict of laws adapted to the state paradigm of law when this was predominant in the nineteenth and twentieth century should rather serve as a sign for the discipline’s adaptability. All in all, the discipline’s history reveals an almost mesmerizing plethora of different methodical and conceptual approaches: a treasure trove for new ideas.

There is little doubt that conflict of laws can be extended beyond its traditional confinement to domestic private law. As to the restriction to private law, this is a consequence of the importance of sovereignty under the state paradigm. It was thought that conflicts between public laws were conflicts between sovereign commands that could be resolved only through diplomacy—the origin for the uniform and extralegal mechanisms discussed earlier. The confinement of private international law to private law is thus closely linked to the rise and fall of the public/private distinction in law more generally. In the world of global legal pluralism, sovereignty has become significantly more complex: it is often shared and overlapping, rarely absolute and complete as it was under the Westphalian model.42 Arguably, after the rise of public law, we can see a return to the private.43 Conflict of laws matches this world.44

A related question is whether conflict of laws can adapt to nonstate laws and regimes. This is not merely done automatically by expanding the notion of what counts as law. The “law” in traditional conflict of laws is state law: recognizing other normative regimes as law in a jurisprudential sense does not automatically make them apt for conflict of laws.45 For example, nonstate law is often not as comprehensive as state law. What would we do with a traditional rule that designates the tort law of a legal order as applicable when that system has no tort law? Moreover, noninstitutionalized laws often provide no clear answers to legal questions without prior discussion within the community; this creates problems when such issues are adjudicated in another legal system. In response, it may be necessary to go back to conflict of laws and its experience with other nonstate law. But that experience exists.

23.4.2 Epistemology

Conflict of laws is apt for global legal pluralism for a second reason: it provides an adequate epistemology. It accounts for what Griffiths calls the reality of legal pluralism better than any other discipline. This may sound like a curious claim: we do not usually think of legal disciplines as epistemological endeavors. But conflict of laws not only rests on but also encapsulates such an epistemology. Recall the first of the three claims of global legal pluralism discussed earlier: that nonstate law is also law. This question is often discussed as an ontological one and thus becomes one about the nature of law. Conflict of laws sidesteps this ontological question in favor of an epistemological approach. Its question is not whether a foreign order is law, but whether it should be recognized as such for the purposes of conflict of laws.46 The question of what is law is answered not from the nature of the normative order itself, but instead from the perspective of the forum asked for recognition. And it is turned from an ontological question to an ultimately pragmatic one. Put differently: there is no ontological truth (no is/ought crossover) that forces a judge, say, in country B, to recognize legal order A as law. Instead, it is a decision taken by and within country B.

Related to this is a second reason why conflict of laws is epistemologically attractive: it is positional. Because conflict of laws exists within each domestic law, its perspective is always only that of this particular legal system. If a French court recognizes a rule of Palestinian law as applicable, it makes a claim with regard to the French system, but not a universalist claim. Conflict of laws thereby avoids the “view from nowhere,” which is so especially harmful to legal pluralism—the idea that although law is plural and nonhierarchical, there exists a hierarchically superior epistemological position from which legal pluralism can be understood objectively.

Finally, there is a third epistemological advantage: questions in conflict of laws are concrete and confined to what matters for the actual issue under consideration: what matters is whether the Lebanese rule on comparative negligence is valid, not the nature of Lebanese law at large. Thus, one big question of global legal pluralism—whether law must be a system—can often be avoided as simply irrelevant.

23.4.3 Technique

Conflict of laws has a third advantage over other approaches: its technical character. Of course, this technical character is often viewed as a disadvantage. The most widespread criticism is that technique obfuscates underlying issues of politics by pretending that solutions to conflicts are dictated through a neutral, mechanical process and not as a result of political decisions made between different conceptions of the right and the good. Opponents of conflict of laws use this as a reason to favor other techniques for the resolution of conflicts, despite their inadequacies.47 Even some proponents of conflict of laws concede the criticism and suggest that conflict of laws must become less technical in order to respond adequately to the challenges of global legal pluralism.48

However, both parts of the criticism—that technicality makes the politics invisible and that technicality is inadequate to resolve ultimately political conflicts—can be refuted. As to the first criticism, it is certainly true that a naïve use of techniques can invisibilize the underlying politics, a criticism that has long been made of legal formalism. But this is not necessarily the case. The language of conflict of laws can be used in an “as if” mode: problems can be described in a technical way as if they were unpolitical, although we are all aware that they are not.49 (This is analogous to the way in which we can refer to a dot of chalk on the board as if it were a dot, although we know it is not.) Or, even more strongly, we can understand the technical language of conflict of laws itself as a political language. We can understand its technical elements—connecting factor, personal law, characterization, dépeçage—as concrete expressions of otherwise abstract political issues—center of authority, identity, shared authority.50

The second criticism—namely, that the field’s technical character makes it inapt for the resolution of ultimately political conflicts—is equally faulty. Its presumption—that a political conflict must be resolved with political means—is not only unwarranted but arguably demonstrably false. Law resolves political conflicts with technical means all the time; that is one of its main functions. As between different entities, a political solution is often impossible because of the absence of a proper mechanism (like majority vote) that exists only within, not between, legal orders. As such, then, political conflicts would frequently be irresolvable unless they are turned into technical conflicts. Technicality, counterintuitively, becomes a tool in the hand of the critical analyst. It is in this sense that Koskenniemi has proposed a return to formalism in public international law and that conflict of laws can resolve conflicts precisely because of its technical nature. Again, this happens in an “as if” mode: the political conflict is of course never merely a technical one, and the solution of the technical conflict alone is not the same as the solution of the political conflict. At the same time, the technical character of the discipline may provide a better reason for the acceptance of its results.

23.4.4 Ethic

Finally, private international law can be understood as an ethic, namely, an ethic of engagement. It is not always appreciated that private international law, in this way not unlike public international law, has always served the overcoming of enmity.51 What distinguishes it is the way in which private international law does this.

Within private international law there is a discussion as to its relation to justice and values. As for justice, the question is whether conflict of laws is neutral with regard to justice, whether it furthers substantive justice, or whether its role lies in the achievement of a specific kind of justice called conflicts justice.52 In parallel, the question of values has three parts: whether conflict of laws is “value-free,” whether it furthers substantive values, or whether there are specific conflicts values at stake.53 But the claim here is not merely that conflict of laws can further certain ethical values, but that it can itself function as an ethic.

Horatia Muir Watt has recently emphasized the ethical potential of conflict of laws.54 She distinguishes three ways in which law can deal with foreign law: intolerance, tolerance, and hospitality. Private international law, she argues, should not exclude foreign law in the way that lex forism (the strict priority of the law of the forum) would require. Nor should it merely tolerate foreign law in the way of traditional multilateralism—unlike other doctrinal tools of jurisdictional self-restraint. Rather, drawing on Derrida, she argues that private international law creates a space of hospitality for the foreign law.55 Conflict of laws becomes the discipline that deals with interalterity.

This is promising especially for global legal pluralism. Exclusion of the foreign, at least as a principled approach, is indeed incompatible with the ethical requirements and demands of legal pluralism. So is, in fact, tolerance, which is expressed especially in the doctrine of comity. Tolerance suffers from two big shortcomings. First, it carries within itself an element of disdain for the other: we must tolerate only what we disagree with. Second, it is mostly incapable of formulating the precise limits of toleration in a rational way.

However, hospitality, which Muir Watt prefers, comes also with its own constraints. Derrida formulates a demand of unconditional hospitality: the host is required to offer literally everything to his guest.56 Applied to conflict of law this would mean deference to foreign law without limits. This seems too demanding, and indeed Muir Watt, when she translates the ethical requirement into a methodological approach, does not go as far. As a consequence, however, what she uses is no longer hospitality.

The better approach, borrowed from another of Levinas’s students, namely Waldenfels, is responsivity.57 Responsivity suggests that the mere existence and presence of the foreign law already puts an ethical demand on us and requires us to respond—without determining how that response looks. An ethic of responsivity does not refuse the other, it does not accept it unconditionally, and it also does not draw necessarily arbitrary a priori limits of tolerance. Instead, an ethics of engagement takes the other seriously as simultaneously other and directed to us—as simultaneously separate and entangled.58 We are required to take seriously what the foreign law says and needs, to relate it to what we say and need, to find a solution that in the end is necessarily ours but at the same time informed by and caring for the position of the other. It does not prioritize compromise, but it does require understanding and compassion.

The mode of this ethic, importantly, is not dialogue, tolerance, or compromise.59 The ethic of engagement involves listening and understanding. But it remains a unilateral approach: it asks from us, not from the other; it creates an engagement within the legal order, not an extralegal outreaching to the other. The mode of this ethic is, somewhat counterintuitively, technique: an ethics of engagement formulates ways and strategies in which the other can be understood and responded to without denying its otherness.

23.5 Conflicts for Global Legal Pluralism: An Example

If all of this is somewhat abstract; an example may be able to demonstrate some of the promises of a conflict-of-laws approach. In the well-known Kadi affair, the legal question before the European Court of Justice (ECJ) was one of conflict (or, if you will, of entanglement).60 The UN Security Council (UNSC) had, in a resolution, required all UN member states to freeze the assets of certain individuals allegedly related to al Qaeda and the Taliban. It offered no process to allow individuals on the list to question their inclusion. The European Union had implemented the UNSC resolution in an EU regulation. This regulation was now challenged as being incompatible with European human rights.

Through the process before European courts, three approaches were tried. The Court of First Instance refused to review the EU regulation in light of the assumed superiority and bindingness of international law.61 Additionally, it analyzed whether the UNSC resolution was compatible with international law principles of due process and found that it was. Advocate General Maduro argued against such a subjection of EU law to international law and advocated, instead, for a complex interactive approach along the line of the Solange decisions of the German Constitutional Court: EU institutions should defer to the UNSC as long as fundamental human rights were followed. The ECJ, finally, rejected both approaches in favor of a priority of EU law: the ECJ did not have to measure its own law against international law, and the regulation could be annulled.

The approaches have been analyzed from the perspective of international law as representing monism (Court of First Instance), dualism (ECJ), and some kind of intermediate solution (Advocate General). They could more fruitfully be analyzed as conflict-of-laws approaches. From this perspective, the ECJ decision represents the kind of lex forism, or exclusion, that Muir Watt rejected: a court that refuses to engage with the other law and applies, ultimately, only its own law, in rejection of the other. The decision of the Court of First Instance, by contrast, is (or appears to be) one of total hospitality (or of lex causae): it prioritizes the foreign law on the basis of its presumed hierarchical superiority over its own law. Only the Advocate General defends an approach that approximates an actual conflicts approach, which is one of limited deference.

Redrafting the approaches in this way also helps to see some weaknesses in the approaches that have, as far as I can see, been underestimated so far. The ECJ refusal to account for international law has seen the brunt of the criticism. A conflict-of-laws analysis can divide this critique into a justified and an unjustified part. It is indeed inappropriate to reject a priori the normative claims of other legal orders (in this case international law), but it is not inappropriate to reject its normative claim, in its entirety, a posteriori. Conflict of laws frequently ends up in the exclusion of one law in favor of the other, though only after analysis.

A conflict-of-laws analysis can find weaknesses in the approach of the Court of the First Instance, too. First, the presumed hierarchy of international law over EU law would need to be grounded not in some objective truth but in a specific conflicts rule that is intrinsic to EU law. This is so because hierarchy rules exist only within one legal system, not between them. Second, when the court starts interpreting international law, it falls into the problems that are well known from private international law of interpreting and applying foreign law.

In many ways, the Advocate General’s approach is the most attractive from a conflict-of-laws perspective because it starts with the possibility that either law could be applicable, and it invites an engagement. At the same time, arguably, viewing it as a conflict-of-laws approach demonstrates the relative technical paucity of the approach. Essentially, what we find, from the perspective of law, is a two-step approach. On a first step, the adequacy of the foreign law is determined based on formal criteria (in this case hierarchical superiority). In the second, the deference is denied if it undermines core values of EU law. This is, in essence, a system of a system-designating rule combined with a public policy exception. Numerous other tools available in conflict of laws—characterization, renvoi, adaptation—are ignored, as is the experience that emerges from hundreds of years of fruitful methodological struggles with these doctrines.62

A richer approach might find a more technical and therefore more adequate solution. It might, for example, restrict the deference owed to international law to matters of substance (e.g., who is on the list and what the consequences of that are) and maintain issues of procedure (including the possibility of challenging the list) to the referring system, in this case EU law. This would be in accordance with a classical distinction between matters of substance (for which foreign law may be applicable) and matters of procedure (for which, in principle, lex fori governs). It might consider a renvoi from international law, insofar as the UNSC typically leaves matters of implementation to the member states. It might consider assessing, on the basis of several factors, whether international law or EU law is more appropriate. And it might, finally, insist on European public policy as a last barrier against an otherwise applicable UNSC resolution. All in all, the technicality of conflict of laws would allow a more finetuned response to a difficult problem.

23.6 Conclusion

One of the biggest shortcomings of discussions of global legal pluralism is that they, with rare exceptions (as named earlier), ignore conflict of laws as a discipline. This is a main reason why these discussions have stalled. Global legal pluralism is widely accepted as a helpful description of law in the world, but because a more precise conceptualization and theorization is lacking, that description has little impact for further analysis. Proper discussions would instead assess, empirically, the legal ways in which actors and institutions respond, in a decentralized manner, to the situation of global legal pluralism. They would then, for a normative project, use these approaches to develop proper responses to global legal pluralism that can be legal in nature despite the absence of global institutions. Such steps would naturally lead to the conflict of laws, albeit in modernized form, as both the empirically and normatively most appropriate response to global legal pluralism. This chapter, in its brevity, could only sketch some of the elements of such an approach. May it motivate more such analyses.
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24.1 Introduction

“In a world society with neither apex nor centre, there is just one way remaining to handle inter-constitutional conflicts—a strictly heterarchical conflict resolution. This is not just because of the absence of centralized power, which could be countered by intensified political efforts, but is rather connected with deep structures in society which Max Weber called the ‘polytheism’ of modernity. Even committed proponents of the ‘unity of the constitution’ are forced to agree that the unity of the nation-state constitution is now moving toward a ‘clash of civil constitutions’, toward mutually conflicting rationalities to be defused by a new conflict of laws.”1

Teubner’s striking statement elevates the conflict of laws to a meta-constitutional level. This chapter seizes upon this opportunity to ask whether the discipline has specific insights to bring to some of the most significant issues that challenge contemporary legal theory2 in its attempts to integrate the radical changes wrought by globalization in the normative landscape beyond the nation-state.3 A global legal paradigm,4 that is, a legal consciousness5 comprising modes of reasoning and a conceptual structure adapted to the new normative landscape, requires an overhauling of the concepts with which to understand law’s foundations and features. It also mandates a reconsideration of the values that constitute its normative horizon; calls for an adjustment of methodological and epistemological tools with which to understand social complexity; justifies a renewal of the terms of the debate about legitimacy of political authority. Such an enterprise also reinforces the conviction that, conversely, private international legal thinking has all to gain from attention to the various other legal disciplines that have preceded it in the effort to “go global.” From this double perspective, its ambition is to further the efforts already undertaken by various strands of legal pluralism, as an alternative form of “lateral coordinate approaches”6 toward the crafting of a “jurisprudence across borders.”7

Pluralism is in; conflicts are out. Indisputably, globalization, or its contemporary (fourth?8) avatar, is inflicting an identity crisis upon the conflict of laws.9 One of the reasons for this is that it shows the link between legal methods elaborated in view of dealing with conflicting norms and the framing of law’s origins, functions, and objects within a particular legal paradigm. In other words, modes of legal reasoning in the face of conflicting norms and claims to authority reflect various conceptions and expectations as to what law is and does, where it comes from and the types of issues it deals with. Change affecting these assumptions and representations about the world affects established forms of legal knowledge; probing them is a distinctly “dangerous method.”10

Traditionally—that is, in the course of the last century and under the influence of classical legal thought in international law11—the ordering of competing normative claims outside any particular domestic system was sought in (public or private) international law. It was understood both to provide an overall scheme of intelligibility through which to understand other social spheres and to make available operational tools with which to define authority, allocate responsibilities, and guide the conduct of public and private actors. However, the emergence of competing, diffuse (post-Westphalian) forms of authority challenges the law in these ordering functions.12 In the wake of displacements of power from public to nonstate actors,13 struggles for legitimacy occur between state-bound or endorsed legal systems and other unidentified sources. Moreover, sovereignty, the foundational concept of the international and domestic legal order, appears inverted or subverted, investing in private actors, or indeed signifying obligations toward the international community rather than supremacy.14 It is difficult to understand what “law” signifies in this environment, since its existing structure and syntax assume, implicitly, a horizon confined to the nation-state (either within the nation-state, or the interactions between nation-states). From a theoretical perspective, therefore, a new conceptual scheme is required in order to take seriously—whether to legitimize, challenge, or govern—new, diffuse and disorderly expressions of power and normativity—those of the “unauthorised” actors of late modernity,15 which do not necessarily fit traditional forms of legal knowledge.

However, the crisis that affects the conflict of laws seems to be more acute than the minor earthquakes suffered by neighbouring legal disciplines. Public international law has adapted to the massive arrival of nonstate right-holders by transforming itself into an overarching welfarist system and exploring its own relationship to global justice.16 Comparative law has left behind its static classifications of family traditions to join forces with the anthropology of legal transfers17 or contribute to the aesthetics of global spaces.18 Moreover, while analytical jurisprudence arguably loses its relevance outside the legal order of the nation-state, various schools of legal pluralism have undertaken to “disborder” jurisprudence19 so as to grapple with the possible foundations of legal authority beyond state boundaries.20 Global, cosmopolitan, or societal constitutionalism21 and more improbably, global administrative law,22 are the result of a similar turn involving a radical overhaul of central disciplinary assumptions. Thus, the complex normative conflicts of our global age have become, arguably, an exciting new discipline, theoretical and empirical, drawing on an array of highly diverse ideas from which private international law, timeworn and bounded, is paradoxically excluded.

This new legal theoretical literature is now self-consciously global; it is also, in its most plausible avatars,23 largely pluralist. As Paul Schiff Berman points out:24

It has now been approximately 20 years since scholars first began pushing the insights of legal pluralism into the transnational and international arena. During those two decades, a rich body of work has established pluralism as a useful descriptive and normative framework for understanding a world of relative overlapping authorities, both state and non-state. Indeed, there has been a veritable explosion of scholarly work on legal pluralism, soft law, global constitutionalism, the relationships among relative authorities, and the fragmentation and reinforcement of territorial boundaries

Competing plural and transnational assertions of authority are singled out as the emblematic feature of our complex world, while the defining problem in contemporary legal thought lies in the interactions of legal traditions, social spheres, cultural values, rights and identities, epistemologies, or world-visions. Various responses come in the form of a search for consensus (around constitutional values), the promotion of new utopias (the quest for global justice), the celebration of diversity as competition (law and economics), the devising of methodologies designed to mediate or coordinate (systems theory), or renewed definitions of authority and legitimacy (sociolegal studies).

At first sight, the conflict of laws would appear to fit quite well among these pluralist strands of thought. Indeed, in his impressive panorama or theories of global law, Neil Walker classifies together, as models of a “lateral-coordinate approach,” both the conflict of laws and legal pluralism.25 From within the discipline of the conflict of laws, this is hardly surprising. The links between pluralism and conflicts are surely ancient; an influential definition of private international law sees its function as management of horizontal pluralism,26 while the work of Santi Romano27 has (paradoxically, given the subsequent ideological path of the latter) become a reference for “unilateralist-statutist” doctrines that encourage openness to foreign law on its own terms Of these two related schools of thought, however, pluralism, with its contemporary constitutional overtones, its comparativist pedigree, and its connection to transnational societal concerns, is in. Conflict of laws, long a thriving intellectual field,28 is out. Why, then, has its status so declined as to be reduced “parochial boundary-maintenance”29 while the various brands of legal pluralism flourish? As a descriptive enterprise, “global legal pluralism is now recognized as an entrenched reality of the international and transnational legal order.”30 Normatively, or as a theoretical project, it is perhaps the most promising avenue with which to approach contemporary jurisprudential questions dissociated from the domestic legal order.

One explanation might be that the conflict of laws has lost out within in its own orbit. This is not to deny that there is a flourishing industry of traditional private international rule-craft around the world; indeed, codification seems never been to have been so popular.31 But this does not help dispel the impression that the jurisprudential vein is elsewhere and that there may no longer be any reason, possibly other than the strength of the professional lobby,32 to support the survival of the conflict of laws at all costs, unless as a subdepartment of internationalized contract law, a technical adjunct for intra-EU market issues, an auxiliary to international commercial arbitration, or a largely strategic tool for cross-border forum-shoppers. Legal issues arising in connection with cross-border collisions of rights and norms seem to fall within the remit of other, more recent, more overbearing or more political principles such as federalism (or free movement in the European Union) or human rights, which both sweep away private international techniques and methods into the great sea of proportionality.33 Moreover, much high-profile cross-border economic litigation is composed of questions of domestic contract law under party autonomy. In other fields, notably of personal status and family relationships, either the idea of recognition34 suffices, or conflict rules break down under the pressure of public policy. Perhaps, then, the sleeping discipline (dog or beauty?) should be left to lie, as a vestige of the pre-global age.

A further consideration is that it has have missed the very turning which it was eminently well placed to take,35 and which might have invested it both as queen of the great new issues of jurisprudence in a world of colliding norms and as provider of the methodological toolbox which compose the new legal paradigm beyond state borders.36 It might have inspired an authoritative perspective, born of a multisecular experience, which to approach unfamiliar expressions of sovereignty or novel assertions of jurisdiction. It might thereby have provided a better understanding of our pluralistic world in which competing nonstate norms must find their place among more venerable law-like forms. It might have led the critical stance on informal empire,37 peopled by multinational corporate actors, contractual cross-border value chains, and markets without borders, which are the very stuff of private (international) law. The problem, then, is arguably deeper than mere irrelevance. Its shortcomings, or worse, its darker sides for which it has already come under fire for their role in the modern imperial enterprise, may be the very cause of the great imbroglio beyond the state in which the law itself is losing out in favor of alternative more credible world-visions.

24.1.1 Conflicts Are Back … Well, Sort Of

On each of these points, alternative disciplinary vocabularies have arrived on the scene and displaced the conflict of laws with more exciting “intimations”38 as to contemporary “changes of state.”39 Without theoretical renewal, the once revered conceptual discipline no longer delivers on a world-vision with which to make sense of global chaos—a point on which the promise of legal pluralism is far more ambitious. Whatever the reasons that have led to its current eclipse, however justified its dismissal by current research, and notwithstanding the wealth of its history and potential, the discipline is probably not, or no longer, asking the right questions, proposing the appropriate methods, or using an adequate epistemology. Yet, paradoxically, at the very moment where it might seem to be displaced by competing vocabularies, a closer look shows it, on the contrary, to be invested with a new relevance. Pluralist thinking has “caught on” to conflicts. In many respects, the insights of the new global thinking have overtones of the reinvention of the wheel—if in a richer, interdisciplinary mode.

Global constitutionalism is framed as providing for the modes of interaction between overlapping normative systems. Political science calls for “interface norms.”40 The central problem singled out by contemporary legal pluralism is framed in terms of competing norms and claims to authority, while proposed solutions for their mutual accommodation take the form of deference, coordination or synthesis, and competition. The diversity thus described, the terms defined, the methods used, and the values involved are all largely familiar to the history of the conflict of laws, in one era or another. The discipline grew out of the concurrence of different claims to authority (religious and secular; political independence); had to confront heterogeneous traditions of lawmaking (written and oral customs; formal and informal systems); pitted “conflicts justice” against alternative aspirations such as economic efficiency; dealt variously in individual rights or legal systems; included unrecognized states and indigenous peoples; wheeled between public law and private law; experimented with substantive rules, principles of deference or subsidiarity; became torn between attachment to neutrality and the pursuit of values; oscillated between community building and the dictates of sovereignty; provided the emblematic space to explore the virtues of rules and standards, security and flexibility; explored the limits of toleration and still swings constantly from faith in universalism to resignation before irreducible cultural interpretations.

It is hardly surprising, therefore, that private international legal methodology—albeit substantially revisited—has attracted new attention, to the point of being mooted as the only plausible content of “global societal constitutionalism.”41 As Paul Berman recognizes, “these (private international law) doctrines become a core way of navigating the interactions, using principles that navigate between legal formalism and political practicality.”42 In this respect, the conflict of laws contains a sophisticated arsenal of methodological principles which certainly fit the pluralist idea of coordination and which it is unnecessary to develop in detail here. Choice of law rules and standards of all sorts, diverse “approaches,” theories of incidental application, renvoi, and, with a pinch of imagination, subsidiarity, deference, deliberative polyarchy are but a few of the techniques at its disposal with which it can offer the navigation map that legal pluralism arguably lacks. Arguably, the conflict of laws would have been able to “set the ground-rules for interaction among relative authorities”43 with a little nudging. Nor need it be disdained as a clever toolbox, moreover. It has a rich jurisprudence of rights (transitory or not), law (including the status of foreign law), comity, sovereignty, coordination, or tolerance. Recently, it has appeared as a sophisticated repository for interdisciplinarity,44 providing a discursive framework that structures thought,45 an epistemology of complex systems46 or a new launch pad for global governance.47

Like science,48 then, the return of the conflict of laws is on the cards. It appears as a serious candidate for occupying a significant governance function in “global legal space” defined as beyond the reach and out of bounds of state sovereignty or state-endorsed institutions. After all, its line of business has long been making sense of interactions that cross state boundaries and fall between the gaps between domestic sovereignty and public international law. At the same time, however, complacency would be largely misplaced. The conflict of law’s contemporary intellectual abeyance certainly warrants a humble detour by the various thriving strands of global legal theory.49 Indeed, it may have much to learn from other disciplinary vocabularies, either about the definition of conflicts or their modes of resolution, and this could lead in turn to a radical reformulation of its own core issues. Indeed, if encounters between heterogeneous norms or expressions of diverse types of informal authority are central to the understanding of the normative landscape beyond the confines of state sovereignty,50 the traditional schemes of intelligibility that underlie the conflict of laws need to take on board various additional dimensions of global complexity. If it does so and succeeds in living up to this challenge, it may emerge considerably enlightened by global legal theory. The reverse is true, too, however.

What follows, then, is something in the way of a collaborative, interdisciplinary effort. Several thorny issues or choices confront both the conflict of laws and legal pluralism when they claim relevance outside international or infrastate contexts, respectively. This chapter proposes to explore the ways in which the former can gain from and contribute to the newer insights of the latter. It will revisit the anatomy of “conflict” (section 24.1) in order to reformulate the matrix of the discipline correlatively (section 24.2) and change the perspective from which questions of legal theoretical import are asked (section 24.3). It will perhaps come as no surprise that practice has not waited for these insights, as will be seen in conclusion. Are we on the way, then, to a legal pluralist revival of the conflict of laws?

24.2 The Anatomy of Conflict

What’s in a conflict?51 “Conflicts” within the meaning of the conflict of laws are notoriously more complex than they might seem at first sight. They are not necessarily understood as confrontational. Sometimes indeed, they are “false.”52 In other instances, they imply that a law deliberately “offers” its competence but will defer to a refusal.53 More frequently, they signify that several laws are simultaneously available for possible use, to the extent that they all include the issue at hand in their scope or all appear to be default rules for international contracts. Only occasionally do they really involve exclusive and incompatible claims to regulate.54 And yet again, some such claims may be merely “incidental.”55 In turn, legal pluralism suggests that norms meet, clash, or combine, independently of state borders, according to multiple patterns of instable and recursive interaction in global context. Comparing these perceptions of normative interaction shows the conflict of laws approach to focus more tellingly on the underlying stakes, on the condition however that its templates integrate the greater complexity (section 24.2.1) and the very centrality of hybrid normative encounters (section 24.2.2).

24.2.1 Close Encounters: A Third Kind?

Private international law understands “conflict” in terms of three distinct ideal types. Thus, simultaneous assertions of jurisdiction in respect to a single situation or the issues to which it gives rise are theorized as giving rise to either confrontation, cooperation, or competition between the contending laws or legal systems. Correlatively, three main methodologies—unilateralism, multilateralism, and party choice—provide respectively, also in ideal form, a response to the particular problems thus defined. Theorized in the course of the past century—largely in the wake of various political projects involving the establishment of liberalism, the story of state sovereignty, and the modern international public legal order—the discipline’s approach to the interactions between plural, conflicting norms naturally bears the marks of the great simplifications56 of modern law’s “mythodology.”57 Its main challenge was to grapple with territorial monopoly, in order to craft the ways in which the “relevance”58 of foreign systems might find expression despite the constraints of the legal framework imposed by public international law. With varying degrees of (im)plausibility, doctrines such as vested rights, transitory torts, and the perception of foreign law as fact were all attempts to bypass the legal impregnability of the nation-state boundaries that global pluralism dismisses as increasingly irrelevant today. However, globalization weakens the claim of these fictions to any plausible description of the postnational world, or the forms which law takes “beyond the state.” As Berman again points out, “what we might be done with is the (perhaps always fictitious) idealized vision of the nation-state as a single authority operating autonomously within bounded territory.”59

In stark contrast therefore to the traditional, simplified view of conflicts stands the postmodernist viewpoint of global legal pluralism. As Neil Walker muses, the intimated features of “global law” take on the dynamic, unstable, and recursive characteristics of the complex processes that it claims to capture.60 One of the comparative attractions of global legal pluralism is to reflect in its methodology the intense circulation of ideas and the constant mutual irritation, the “in-between worlds” that “interlegality” produces.61 Embracing instability, contingency, dynamics, disorder, and polyarchy in its definition of interactions between normative orders, global-pluralist legal theory sees “the state and the interstate system as complex social fields in which state and non-state, local and global social relations interact, merge and conflict in dynamic and even volatile combinations.”62 Indeed, the vocabulary and the metaphors are highly revealing. Collisions, interaction, merging, recursivity, interwoven diversity, mutual provocation, in-between worlds, irritations, interferences (understood in an electrical mode), disruptions, or distortions are all used by pluralists to express multiple new patterns of encounters between legal systems. They fit the postmodern paradigm of the tentacular rhizome, or the accelerated intensity of hyperreality.

This vision certainly suggests a richer understanding of the “interminglings” between social systems than the three horizontal schemes of coordination, competition, and confrontation to be found within the paradigm of the conflict of laws. Beyond its obvious focus on confrontation, the term “conflict”—curiously understood to cover complementarity—does not adequately express mutual “irritations” that set off a series of unpredictable and potentially far-reaching consequences when the internal make-up of each system differs.63 Nor does an overly static vision do justice to the dynamics of these interactions with which, in practice, the conflict of laws itself has to cope in the form of strategic navigation by private actors of multiple regimes, from fiscal and investment regimes to familiar forum shopping for procedural tools.64 Indeed, strategic U-turns and the resort to clawbacks and countermeasures are so much part of the global picture that the concept of “fraud on the law,” a pillar of continental general theory designed to neutralize attempts to circumvent the “natural” forum, has been rendered impotent.65 In turn, EU law draws attention to the diagonal dimensions of conflicts in multilayered systems.66 Furthermore, using the pluralist framework of societal constitutionalism, Teubner attempts a classification of regime collisions which signals the increased new intricacy of “problem areas.” These are “(1) the collision of a particular sub-rationality with other sub-rationalities; (2) collision with a comprehensive rationality of world society; and (3) the collision of the function-maximization with its own self-reproduction.”67 Among the “intimations” of global law, Walker points out the “double deformalisation” that transforms “the paradigm conflicts case … between state legal orders which are symmetrical and largely mutually exclusive” so as to include “trade and mix of first-order authority between regimes with quite different but often significantly overlapping substantive jurisdictions.”68

Significantly, awareness of the pervasive complexity of normative interaction69 is also a feature of all the other disciplines that have positioned themselves to survey or regulate, from various standpoints, the global legal landscape. Outside the conflict of laws, then, the new global problematic is that of “conflicts.” Legal sociology explores the “no-man’s land of colliding spheres of meaning (sinnwelten).”70 Comparative law, renewing its alliance with anthropology and global history, explores the dynamics of legal transfer and the contested internal makeup of each legal culture, full moreover of “unofficial portraits” and informal subcultures.71 Human rights theory, now indissociable from its own set of critical strands, has taken on board the intersectionality of identities72 and moreover shows up the contestations that take place within the discourse of human rights itself. The spate of recent cases that have come up in Western societies, in relation to the diverse cultural practices of immigrant populations, illustrates the multiple standpoints which can emerge in a conflict otherwise framed in apparently univocal terms. Wearing a full veil or burka in a secular (or monoreligious) society that prohibits ostensible (or nonorthodox) religious wear in public,73 can be viewed, diversely, as an identitarian assertion in the name of self-expression, a femininist stance, a form of resistance against the perceived repressive nature of state secularism, a practice mandated, encouraged or condoned by a foreign law governing personal status, a submissive gesture within a sexist subculture, or the sign of deep social unrest in a class-based system. In legal terms, it could take the form of a human rights claim,74 a traditional issue of applicable law (personal status), an instance that requires a political acceptation of foreign or religious cultures in a multicultural society,75 or a national security event.76 A proportionality analysis has to weigh in all these viewpoints and is certainly better equipped methodologically to embrace this multifaceted situation than any single perspective.77

From the standpoint of legal pluralism, bringing to bear the lens of a conflict-of-laws analysis will facilitate the analysis of sensitive cases of mutual irritation between hybrid regimes, whether or not in a transnational context. Once the “conflict” is identified, its multiple dimensions are better grasped and ultimately, the needs of each system more appropriately accommodated. As Berman says:78

[C]onceiving of these clashes (between religious and state law) in conflicts terms reorients the inquiry in a way that takes more seriously the non-state community assertion. As a result, courts must wrestle both with the nature of the multiple community affiliations potentially at issue and with the need to articulate truly strong normative justifications for not deferring to the non-state norm.

If it is willing to take on the greater complexity, the conflicts approach, then, is right.79 Thus, on the one hand, pluralism could gain by “conceiving of a battle between state and non-state law in terms of conflicts doctrine (which) will tend to change the framework of decision.”80 Putting conflicts in the limelight allows multiple complex stakes to surface. Conversely, the potential contribution of pluralism to the conflict of laws would be to make “the choice-of-law decision a constructive terrain of engagement among multiple normative systems, rather than an arm of state government automatically and without reflection imposing its normative vision on all within its coercive power.”81 The latter description might of course appear to conflicts lawyers to be a reductive view of what conflicts law actually does. Nevertheless, following this path would undeniably enlarge (universalize?) the jurisdiction of the conflict of laws to encompass social conflicts of all types, whether or not the crossing of state borders is concerned. The “irritant” that this might represent, however, now needs to be addressed, in turn.

24.2.2 Mainstreaming Conflicts

For the conflict of laws, framing these interactions in the alternative vocabulary of global legal pluralism emphasizes their omnipresence and expresses the idea that they are no longer (as they were in a pre-global setting) simply marginal encounters between territorially bounded legal systems. “Wherever one looks, there is conflict among multiple legal regimes.”82 An awareness of the pervasiveness of normative interaction is what sets apart new global versions of legal pluralism from its more classical antecedents. Berman observes that:83


[P]luralism had always sought to identify hybrid legal spaces, where multiple normative systems occupied the same social field. And though pluralists had often focused on clashes within one geographical area, where formal bureaucracies encountered indigenous ethnic, tribal, institutional or religious norms, the pluralist framework proved highly adaptive to analysis of the hybrid legal spaces created by a different set of overlapping jurisdictional assertions (state v. state; state v. international body; state v. non-state entity) in the global arena.

However, in the case of the conflict of laws, the potential change of course that would result from an acknowledgment of the ubiquity of conflicts is not merely quantitative nor is it limited to a reversal of the respective scope of principle (domestic cases) and exception (international cases). The pervasiveness of conflicts means, much more radically, that conflicts are no longer merely a problem of overflow to be dealt with at the confines of law’s usual business, but a permanent, all-pervasive feature of the normative landscape, reflecting the intensity of global processes. If conflicts are now “mainstreamed” as Neil Walker puts it, conventional wisdom stands on its head84 and the perception of conflict changes. From simple and marginal situations of horizontal antagonism or antinomy in international cases, to situations of pervasive mutual irritation, the phenomena involved are more numerous, complex, and heterogeneous than are the formal legal systems of the world of sovereign nation-states.

Putting conflicts at the very core of global law means, first of all, that the issue of threshold that arises in the conflict of laws—the notoriously difficult determination of what is “international” as opposed to the purely domestic—becomes irrelevant. If global encounters between different systems are not limited to law that is state-endorsed and territorially bound, then there is no reason to balance out the interests expressed in various normative systems (laws, standards, principles, indicators) differently, according to whether they arise within the confines of one state territory or are framed as involving a problem of conflict of laws. The burqa case provides ample illustration of this. The normative conflict arises whether or not there is a traditional international conflict of laws opposing the personal status of the veil-wearer and the prohibitive position of the forum. The required international element does not change the terms of the interactions involving religion, culture, or gender, since even in the absence of a permissive foreign law, either there is a right that trumps the subordinate forum law or there is an overriding value (republican neutrality, security considerations, etc.) that trumps the right. This example also shows the links between the question of threshold (when is there a conflict of laws?) and the tricky issue of equal treatment or nondiscrimination. Formulating a right in terms of nondiscrimination (on grounds of religion, cultural practice, or gender) is a demand for justification of differential treatment; identifying such grounds is precisely the problem that lies at the heart of the conflict of laws.85 Using an alternative vocabulary does not change its terms. The issue of when justice allows differential treatment persists whether or not there is an international conflict of laws.

Secondly, putting conflicts in the limelight may contribute a key to the “legitimacy conundrum,” which stalls attempts by contemporary pluralists to respond to the question of the foundations of transnational authority86 and the nature of law in a world of overlapping claims by “unauthorised” actors of the “second” modernity.87 Since most analytical jurisprudential explanations are still bound either to sovereignty or the domestic polity,88 they lose purchase correlatively to nation-states’ “loss of control.”89 Various strands of sociolegal theories and societal constitutionalism turn away, therefore, from governance or constitutionalist projects, which tend to project familiar state-bound structures onto the global scene. In this respect, a first significant insight from these global pluralist conceptions is that it is implausible, for the moment, to envisage authority beyond the nation-state in any form other than concurrent claims.90 This is in keeping with the idea that global law is aspirational—intimation rather than law made flesh.91 A further, connected contribution is that sociological explanations of authority that were marginal within the doctrinal context of nation-state—such as Weber’s fourth category of “charismatic” authority—have risen to overriding importance beyond the state, where expert knowledge, the power of image, rating agencies, and other spin doctors all flourish.92 But however novel, tentative, and anti-essentialist, it is striking that this renewed theoretical reflexion does not seem to change the terms of the questions being asked. The jurisprudential quest is to grasp the features of law-likeness without the support of the formal theory of sources of law. When confronted with unaccountable mafia-like private authority, or repressive religious practices, or indicators sponsored by the very entities being assessed, the question is usually whether such phenomena are sufficiently law-like to be considered as law, albeit beyond the state. Even global law’s eerie “intimations” are seen to present familiar characteristics in this respect.93 In other terms, the renewed description of intermingling, hybrid jurisdictional assertions as a new state of global affairs, does not appear to modify the legal consciousness94 into which such claims will have to fit.

What can a conflict of laws approach bring to this debate? It is true that when the conflict of laws reached maturity within the framework of the modern state, it implicitly took statehood as a criterion for assessing the legitimacy of the norms it would accept within its “community of laws.”95 However, detached from state sovereignty, the additional contribution of the conflict of laws would be to point to these interactions themselves as the starting point from which to approach issues of legitimacy. This would mean renouncing a decision of the legitimacy question—in other words to sift through concurrent claims ex ante and deal with it ex post and in relative terms. This idea seems perfectly in line with global law’s instable reflexivity. It suggests that the legitimacy question arises in different terms according to the type of claim—collaborative, confrontational, concurrent—that is being made in respect to other legal systems.

For example, is a private corporate code law or not law (legitimate or illegitimate? binding or softly decorative?). This might not be the right question to ask or the right way to ask it. It may be, for instance, that when a corporate actor undertakes, in a private code made available to investors, to work toward a more ethical or egalitarian workplace,96 those commitments should be binding—and apt to be invoked against it—to the extent that it is supported by values present in its environment. The same code might not, however, in other circumstances, serve as governing law (as in the case of a global value chain, when competing state norms guarantee improved hygiene, security, or environment for the stakeholders involved, or when fundamental rights are threatened). Accepting that legitimacy issues arise ex post and can receive variable, relative answers according to the type of conflict in which they are involved comes closer to capturing the complexity of the normative landscape beyond the state. As pluralism itself reminds us, “the primacy of a function system can, however, only be claimed within a particular local and situational context. It changes from place to place and from situation to situation.”97 It is time now to explore the insights to be garnered, in turn, from other elements of this pluralist approach.

24.3 Beyond Rights: The Anonymous Matrix

The complexity inherent in patterns of “conflict” as enhanced by a pluralist vision can also be observed in respect of the normative phenomena involved in these encounters.98 Under various, traditional conflict of laws doctrines, the concept of “laws” has admittedly come to include multiple phenomena (rules of various types, whole legal systems, judgments, or rights). These categories are also understood to be the tangible expression of antagonistic sovereign wills, contradictory policy-driven rules, colliding values, different legal traditions, or mutually exclusive legal orders. But legal pluralism suggests that the traditional matrix of the conflict of laws may not adequately capture the complexity of colliding transnational regimes, of which formal law is only one among many. It moves the focus from traditional state-bound law to self-referential social systems, inviting a radically new reading of the normative and social landscape beyond the state (section 24.3.1). Incomplete, the traditional matrix may also be misleading. The centrality of litigation and the rise of fundamental rights have put the spotlight on antagonistic individual claims invoked by different right-holders, so that rights have tended to become the focus of conflict of laws analysis. An alternative approach understands such individual rights-claims to be the visible expression of conflicts on a deeper level, involving “anonymous” social systems (section 24.3.2).

24.3.1 Autonomous Rationalities

“Societal constitutionalism,” the specific brand of pluralism advocated by Gunter Teubner,99 makes a direct connection between its own vision of “colliding function-systems” and the conflict of laws.100 It is also deliberately attuned to the features of the global and is not therefore merely an extension of infrastate pluralism to the transnational sphere. As such, it is certainly one of the most original and productive strands of contemporary global legal thought. In short, its sociological perspective sees as the central evolution of late modernity (that is, emerging within the modern state and accentuated by globalization) the multiplication of areas of autonomous action in society, each developing its own formal rationality, in mutual indifference to each other. It claims a poststructuralist pedigree101 to the extent that it was Foucault who first identified “radically de-personalizing power phenomena and identifying today’s micro-power relations in society’s capillaries in the discourses/practices of ‘disciplines.’” This results in “escalated differentiation, pluralization and reciprocal compartmentalization of separate spheres.”102 Such spheres concern culture, science, the economy, or law, but also more specialized subspheres such as finance, ecology, human rights, or the lex mercatoria, which will be questioned later. These processes describe and explain the crisis of politics in the modern state. It is no longer possible for any authority to represent the whole of society. The political constitution of the state can no longer channel “the collective energies of the whole society, founding the nation’s unity. In modernity, the collective potential is no longer available as a whole, but has been dispersed into numerous social potentials, energies, powers.” This is due to the narrow specialization of the “communicative media of each social sphere—power, money, knowledge, law.”103

Like the nation-state emerging in early modernity, these social subsystems are self-referential, establishing themselves through processes by which, ex nihilo, they constitute their own autonomy. The specific contribution of societal constitutionalism is to analyze this move toward autonomy as the development by each sphere of its own “constitution.”104 Obviously, the concept of constitution advocated here must be dissociated from the nation-state.105


Firstly, the constitution should be disconnected from statehood, so that transnational issue-specific regulatory regimes may be considered candidates for constitutionalization. Secondly, the constitution should be decoupled from institutionalized politics, thus allowing other areas of global civil society to be identified as possible constitutional subjects. Thirdly, the constitution should be decoupled from the medium of power, thus making other media of communication possible constitutional targets.106

The idea advocated by Teubner is then to borrow insights from the discipline of constitutional sociology, relating both to the conditions surrounding the constitution of social systems and the contributions made by legal norms to this process, and then to generalize these insights to nonstate systems. Thus, a constitution dissociated from state requires “a legal imagination which can call upon the founding myth of a collective … a constitution does not necessarily require a demos, a primordial ethnic group or intermediary structures, but it does need a legal imagination of revolution and memory.”

In support of this point, it can indeed be observed that even private regimes have their founding myths, which are at the heart of their constitutions and legitimize their “jurisgenerative power.” Global law itself, in Neil Walker’s account, has to confront self-referentiality107 and, to do so, creates its own pedigree by appealing to the past in its own ongoing process of self-constitution.108 This is where, for instance, human rights or the lex mercatoria, each with particularly powerful mythical imaginaries, appear as possible constitutionalized regimes. Günter Frankenberg provides a highly plausible account of human rights narrative as a drama of redemption or occasional reconciliation, which “draws its liberating appeal from the widespread view that these rights are inventions of reason and justice and therefore very much incarnate the good in an evil world.”109 In turn, Samuel Moyn points out the “myths of deep origins” of human rights despite their very recent emergence in global political consciousness.110 Similarly, in respect of the lex mercatoria, Teubner shows how the constitutional self-validation of the lex mercatoria also appeals to the history of ancient trade customs.111 The “culture of the past” of the common law112 or the natural rights pedigree of the civil law tradition are other examples in more traditional spheres. The conflict of laws itself is no exception; its own “saga” comprises a dramatic narrative of its foundational moment, as Pierre Gothot has brilliantly shown.113

The requirement of a foundational myth is linked in Teubner’s account to the constitution’s first essential function, which is to supply a way of dealing with the “paradox of self-reference”114 or how a political system emerges out of nothing. Self-foundation or “mystical self-recursivity”115 is described as a feature of the political constitutions of nation-states. “The self-constituting social system refers to the law which in turn supports self-foundation.” This means that the problem of self-reference is dealt with as it were by externalizing the paradox to the law. The same phenomenon can be observed in other social systems: their respective paradoxes of self-foundation are externalized to the law. “When a social system gives itself a legal constitution, it finds an escape from the deficiencies of self-foundation and its paradoxes.”116 This is well illustrated by the example of the lex mercatoria, developed later. A second function of constitutions—at least, of successful constitutions—is to “induce limits within each social system through ‘self-steering’ mechanisms.” On the one hand, subsystemic rationality can develop pathological, self-destructive tendencies (“turbo-autopoiesis”). This compulsive growth dynamic can be seen in the politicization, economization, juridification, medialization, and medicalization of the world.117 External political interventions as limits or breaks on these compulsive dynamics are therefore necessary to avoid chaos. The example of the financial system provides excellent evidence here. On the other hand, such interventions need to be “transformed into a self-domestication of the systemic growth dynamic.” This means that they require a form of translation so as to be integrated within the system in ways the latter can understand, as it were in its own grammar. “Fight fire by fire; fight power by power; fight law by law; fight money by money.”118

Although societal constitutionalism developed in order to understand changes which take place within the late-modern state, these ideas apply equally well to global regimes which cross the boundaries of nation-states. “In transnational contexts, it is the issue-specific regimes that form new kernels around which collective identities crystallize.” However, these regimes are distinctive because their

primary constitutional aim is to dismantle nation-state barriers: to break down the close structural couplings between the function systems and nation-state politics and law, and to enable function-specific communications to become globally interconnected. … Constitutive rules thus serve to unleash the intrinsic dynamics of the function systems at the global level. Unburdened by nation-state restrictions, the systems are now placed to follow, globally, a programme of maximizing their partial rationality.

This is quite clear in the context of the global economy, where “the dismantling of national production regimes releases destructive dynamics in the global systems; destructive dynamics in which the one-sided rationality-maximization of one social sector collides with other social dynamics.”119

The most familiar illustration for private international lawyers of an autonomous self-constitutionalizing system with “destructive growth tendencies” can be found in the transnational market regime (the global version of the lex mercatoria120), which has sprung in the past few decades from the idea of party autonomy. Such a regime of unaccountable private authority, complete with its own inner logic, structuring principles, and private jurisdictions, prospers notably through extreme liberalization of arbitration.121 It shows furthermore a marked propensity to expand into neighboring areas such as investment law, where it clashes with other regimes.122 It has come complete with a philosophical doctrine designed to legitimate the “regulatory lift-off” it has achieved, in respect of limits contained either in the laws of nation-states or indeed, as the context of investment arbitration shows, fundamental rights.123 This is largely “how private corporate actors govern.”124 In Teubner’s words, “corporate constitutional politics have successfully dismantled nation-state production regimes whenever they impede the global expansion of corporate activities.”125 But why has the market regime’s own environment not secreted limits which the system might internalize?

One answer is that the conflict of laws has played a considerable role in the career of this particular functional regime by its eager espousal of unlimited “party autonomy,” or contractual freedom of choice of the governing law, which fulfills a key function within the global political economy of private ordering. In this respect, while the principle emerged as part and parcel of the “mythodology” of modern law, it has also worked less visibly to destabilize modernity’s assumptions about the relationship between law and sovereignty, which are now at the heart of the theoretical turmoil within the traditional legal paradigm. Since sovereignty itself is no longer the privilege of the nation-state, clashes occur between the market regime and the very national legal orders which are responsible for freeing the genie of the lamp; but also with alternative rationalities, such as culture or ecology, or indeed with human rights, which as we shall now see may also be expressing, sub rosa, the rationalities of the latter. It is on this last point that the societal constitutionalist analysis takes these legal-pluralist insights further in a way that is equally stimulating for conflicts lawyers.

24.3.2 Impersonal Rights

Periodically, the conceptual starting point of the conflict of laws analysis moves from systems, abstract rules, policy orientations, or values to rights. The rights model was initially adopted within the common law tradition (in the form of Dicey’s vested rights) and after a period of dominance of the civilian conception of concurrent legal orders,126 it is now dominant once again in the very different context of international and regional constitutionalism (in the form of human or fundamental rights). In a political context in which territorial sovereignty supplied a means to resist the borderless realm of the Catholic Church,127 this model was imagined as a means of circumventing the monopoly of the law of the forum in order to let in (as it were through the window) foreign law, suitably tamed and deprived of its sovereign edge, in the form of previously acquired rights. Its contemporary expression is the now familiar avenue through which transcending values of a higher legal order are given primacy over norms that are not conform, displacing if necessary the horizontal choice of law rule if it is not attuned to recognition. In the European context, the Wagner case handed down by the European Court of Human Rights is the most striking illustration to date of the impact of fundamental rights on conflict of laws reasoning.128 Here, the right to a normal family life129 overrides the prohibitive outcome obtained by applying the choice of law rule of the recognizing forum.

While the priority of vested rights was linked to chronology, the primacy of fundamental rights is a question of content. In both cases, however, the methodological significance of the turn to a rights paradigm is that it points toward recognition (of existing rights) rather than allocation (of laws poised for future application). Recognition preempts the conflicts of laws by trumping the application of more restrictive laws. There is much food for thought here for private international lawyers, who have not yet fully embraced the suggestion, mooted by Teubner, that human rights “might themselves take effect as ‘conflict of law rules’ between partial rationalities in society.”130

Similar to international law (from which they are deemed to stem), human rights possess a high profile in contemporary moral consciousness.131 They are indubitably powerful insofar as they are currently the most disruptive language in which ostensibly nonpolitical contestation of existing social structures can take place.132 As Samuel Moyn points out in The Last Utopia, their relevance in the past three decades owes much to “the desertion of the stage by alternative promises to transcend the nation-state.” But it is counterproductive—suicidal, even—to compel them to take on all the “burden of morality” which brought other ideologies low, including the embrace of utopian politics or global governance, which they were not designed to do.133 Emerging from “a yearning to transcend politics, human rights have become the core language of a new politics of humanity that has sapped the energy from old ideological contests. … Born in the assertion of the power of the powerless they have become bound up with power of the powerful.”134 By extending its purview from the mission of catastrophe prevention and incorporating aspirations that are emphatically visionary but necessary divisive, human rights discourse becomes “a recipe for the displacement of politics, forcing aspirations for change to present themselves as less controversial than they really are.”135 The point of Moyn’s intervention is that human rights should leave room for other political utopias to come. “Put another way, the last utopia cannot be a moral one.”136

Integrating the insights of pluralism within the conflict of laws—now newly placed to solve all manners of global legal interaction—points to a way, if not of relieving human rights of this tremendous “moral burden,” at least of questioning their epistemological dominance within the law—and thereby clarifying their role within a renewed vision of globalized conflicts. Pluralist authors such as Ladeur and Teubner insist that it is misplaced to see the conflicts of laws as colliding rights.137 According to societal constitutionalism, the correct matrix for framing the contemporary conflict of social systems is “anonymous” or impersonal: “on one side of the new equation is no longer a private actor as the violator of fundamental rights, but the anonymous matrix of an autonomized communicative medium.”138 “Both the ‘old’ state-centered and the ‘new’ poly-contextual human rights question should be understood as people being threatened not by their fellows, but by anonymous communicative processes.” This means that vertical conflicts are not to be understood as involving an individual right-holder against a state authority, but as pitting the impersonal exigencies of two differentiated regimes. Indeed, in this context, “fundamental rights are not defined by the fundamentality of the affected legal interest or of its privileged status in the constitutional texts, but rather as social and legal counter-institutions to the expansionist tendencies of social systems.”139 This is necessarily valid, too, for the horizontal effects of human rights (that is, in the relationships between private actors). Thus, if violations of fundamental rights stem from the totalizing tendencies of sectorial rationalities, there is clearly no longer any point in seeing their horizontal effect as if rights of private actors have to be balanced against each other. “The imagery of ‘horizontality’ unacceptably takes the sting out of the whole human rights issue, as if the sole point of the protection of human rights was that certain individuals in society threaten the rights of other individuals.”140 “Fundamental rights,” as understood here, differ from “subjective rights” in private law as they are not about mutual endangerment of individuals by individuals, that is, intersubjective relations, but rather “about the dangers to the integrity of institutions, persons and individuals that are created by anonymous communicative matrices (institutions, discourses, systems).”141

However, although human rights should thus be reinterpreted as expressing underlying rationalities of social systems rather than purely individual claims, they remain an indispensable heuristic both under current argumentative conventions142 and given the constraints of litigation.143 Interestingly, though, through their use in this respect, they actually take on the function of conflict of law rules. “By protecting, for instance, the integrity of art, family, or religion against totalitarian tendencies of science, media, or economy, fundamental rights take effect as ‘conflict of law rules’ between partial rationalities in society.”144 The fact that human rights are not to be taken at surface value makes them appear all the more indispensable within the project of societal constitutionalism. The normative agenda of the latter is to “construct constitutionally guaranteed counter-institutions in different social areas.” In other words, to put a break on the growth proclivity of autonomous systems. Usefully in such a context, “fundamental rights act not only as spaces of individual autonomy, but also as guarantees to include the entire population into the function systems.”145 Obviously, this new function does not solve the problem of overload as described by Moyn. But it helps see behind the monolith and invites acknowledgment of their (here, epistemological) contingency. Beyond rights, the question, now, is to frame an adequate methodology to deal with conflicts framed as collisions between two function-systems each obeying its own inner logic. This is where perspective comes, as it were, into the (renewed) picture.

24.4 Questions of Perspective

A significant epistemological feature of global legal pluralism lies in the necessarily decentered perspective it advocates for envisaging modes of communication of social systems between beyond the state.146 A similar displacement of perspective is an equally important part of contemporary thinking in other related fields engaged in critical reflection on law under globalization. It can be seen, for example, in comparative law and anthropology, which reverse the relationship between center and periphery and explore the spread of ideas and institutions (legal transfers) from the point of view of the receiving (colonized or neocolonized) legal order.147 A similar stance is adopted by critical strands of public international law, which seek to bring “third world” perspectives into a field that is largely dominated by a Western, capitalist center.148 Further instances can be found within human rights doctrine, which has incorporated standpoint analysis first advocated by gender and subaltern studies.149 In all these cases, the epistemology has normative underpinnings in pluralist values of mutual tolerance. It is trite but nevertheless striking in the light of these recent developments elsewhere, that decentering also has a long intellectual history within the conflict of laws.150 Therefore, when legal pluralism advocates a heterarchical, reflexive approach to manage polycentric interactions among social systems, the conflict of laws is able to make available a supportive methodological framework (section 24.4.1). Moreover, in response to the usual critiques of pluralism, it shows that pursuing open-ended mutual accommodation does not exclude drawing the line at the threshold of tolerance nor does it contradict the requirements of sovereignty, wherever vested (section 24.4.2).

24.4.1 Recursive Reflexivity: Unilateralism in Network Mode

The decentering enterprise natural to the liquid structure of postnational governance151 excludes any overriding perspective from which to view autonomous social regimes and order them in any reassuring semblance of hierarchy. The appropriate methodology must necessarily take the form of mutual accommodation. What, then, should be done about true or irremediable conflicts? A similar difficulty seems poised to be carried over into global space: however descriptively adequate and normatively attractive, pluralist theories are surely of little use once the autonomy of normative regimes and the ensuing competition for supremacy are established.

The conflict of law reached a similar conclusion long before contemporary globalization in respect to unilateralist doctrines. While normatively attractive, unilateralism suffered from its radical inability to solve problems of overlaps and gaps, since it could offer no overarching perspective from which to choose between conflicting laws equally desirous of applying or not applying. The problem was a stock of “orphaned” relationships,152 or in the more recent vocabulary of functionalist methodologies, “unprovided-for cases” before which even policy analysis was seen to stall.153 Renvoi, which is basically a unilateralist stance within multilateralism,154 is similarly and notoriously vulnerable to an unending tennis match unless chance comes up with two identical connecting factors in succession. How helpful is it, then, for the conflict of laws to succumb to the pluralist siren of “a more fluid frame that has no categorical separation among legal spheres, but that also does not fully merge them or even define ‘the degree of authority’ the norms of these different spheres possess”?155 In short, how, without central norms, do you actually solve the conflicts? When pushed on this point, legal pluralists agree on the fact that there comes a time where some sort of limit has to be drawn. The threshold of toleration is conceived as something similar to the exception of public policy in the conflict of laws; correctly analyzed, this exception actually belongs to a unilateralist-pluralist scheme in the conflict of laws.156

This is where it becomes interesting to follow the lead of societal constitutionalism in order to understand what the decentered standpoint implies in terms of methodology. According to this strand, at the start, a decentered standpoint means reasoning in terms of networks and nodes rather than hierarchy or monism. This is a familiar move in legal theory. Networks, in the place of hierarchy, have already become the new mode of conceptualizing relationships between more traditional legal systems and provide an alternative model for the international legal order challenged by fragmentation.157 Its avatars are the judicial dialogue at regional level and various recent developments in the case law of the European regional courts in respect of their mutual relationships and those with other international authorities.158 Furthermore, the influence of economic theories of regulation inspired by systems theory have carried networks into the very heart of private law: the “organisational contract” is a networked structure, which transcends more traditional categories of contract, tort, and corporation.159

On the one hand, as a matter of structure, “networks are an institutional answer to rationality conflicts that result from the differentiation and autonomization of systems, in our context of transnational function regimes.”160 They are “a peculiar combination of bilateral individual relations and multilateral overall co-ordination,” which responds to “the fragile co-existence of different, mutually contradictory normative orders of the network nodes.” On the other hand, as a matter of method, reasoning in terms of networks in respect of conflicting social systems implies a specific form of reactivity of each node to its environment, and vice versa, in a form of “recursive reflexivity.” Thus, writes Teubner, “networks offer an institutional answer to conflicts of norms by transforming … external contradictions into internal imperatives of the network nodes, which can be made situatively compatible with one another.” Networks “translate the external contradictions manifested in conflicts of norms into the internal perspective of the individual nodes, which internally reflects the relations between various levels, subsystems, network nodes, and the overall network.”161 This produces “a ‘paradoxical structure’ of inter-institutional interweaving” triggered by (pervasive) situations of conflicting (and by definition, unstable) norms. Here:

[The] rationality premises of one system are to be exposed to those of the others. Because modern society has no central authority, all efforts at conflict resolution should be decentralized, they should put pressure on “the function systems to develop a stronger regard for the overall social environment. Because nobody else can do this.”

In this respect, an explicit connection between this new reflexive pluralist approach and the conflict of laws has been made by Gunter Teubner.162 Naturally, and once again, the perception of conflict (here as the mutual interference of dynamic global processes) mandates the methodology. Decentralized interweaving appears as the most appropriate response to the complex global processes described earlier. The picture which emerges is that of self-contained, self-referential regimes related by networks, that are exposed, not just to “horizontal” conflicts but also to “vertical” and “diagonal” conflicts specific to multilayered governance.163 In response, each network node “internally develops its own conflict of laws from which perspective it can decide conflicts of norms.”164 There is no network center to decide norm conflicts between nodes; rather, the nodes decide the issues for themselves in a decentralized manner.

Of course, this is far from unheard of in the conflict of laws, albeit in respect of national legal orders. It looks much like a description of intrafederal conflict of laws in the American system, where each state manages conflicts on its own account within a wider, loose framework of coordination provided by the network system (such as full faith and credit or mutual recognition). Beyond regional structures, Alex Mills has proposed a similar conceptualization of the conflict of laws in terms of polyarchy, federalism, and peer review.165 Even from a traditional conflict of laws perspective, the insight according to which each node reacts on its own account to conflicting signals from its environment, all the while aspiring to some sort of global coordination, is perfectly comprehensible.166 Indeed, it has long been accepted in this context that (unless there is an international treaty) each legal system can only decide conflicts for itself (even when it integrates elaborate devices such as renvoi that purport to integrate the viewpoint of various legal systems outside itself). This also led to the discovery that there is no such thing as a subjective right “out there”:167 as Wengler showed back in 1933, a right can only exist from the extremely relative perspective of a particular forum.168

But this cursory glance at the history of the conflict of laws also shows that, conceivably, each node might function in a closed mode, as under particularist multilateralism during the twentieth century.169 The difference then is in the requirement of reflexivity, which leads each node to evolve by integrating the information it receives from its environment. Thus, reflexivity takes the idea a step further and requires that “each node then has the responsibility to incorporate into its internal perspective the norms of the other nodes as well as those of the overall order.”170 Once again, however, this clearly rings a bell. Under the intellectual influence of Rolando Quadri,171 the unilateralist revolt against mainstream multilateralism explicitly rejects the closure of the latter and embraces a more complete attention to the other that is certainly more in line with the methodological dictates of reflexive pluralism. The traditional reflexive devices of the “general theory” of the conflict of laws—renvoi, preliminary questions, and characterization lege causae—are all, after all, borrowed from unilateralism.172 Moreover, reflexive responses to the conflict of laws have regularly surfaced in “cosmopolitan substantive”173 or synthetic forms. Indeed, the proposal formulated by Teubner in cases of conflicts involving transnational specialized regimes (such as a conflict between party autonomy and the requirements of health, culture, finance, or the environment) is for a “substantive law approach,” which “takes up elements from the conflicting constitutional norms in each case and reflects these in the shape of a new substantive norm oriented at the same time towards the ‘ordre public transnational’. This leads to a form of hybrid law as, from the viewpoint of the deciding authority, the substantive norm internalizes alien constitutional norms into its own law, but at the same time leaves their autonomy undisturbed.”174 Interestingly, some years ago, Von Mehren and Trautman had suggested this methodology for the needs of interstate conflict of laws, according to which each legal order reinvents the foreign norm in the light of a synthesis of different values.175 But is there any limit, consistent with the premises of pluralism, to this reflexive open-endedness?

24.4.2 Tolerance and the Inversion of Sovereignty

Conceptualizing modes of interaction is not enough to respond to the conundrum that has plagued legal pluralism constantly, within or without the state. Is there a limit to the tolerance of alterity, when the values of the receiving system are perceived to be threatened? Must a liberal, Western culture turn a blind eye to practices that it perceives as antagonistic to its political morality, such as hate speech or excision?176 This is the point at which theories of legal pluralism usually fall short of providing an answer. Deferent to the other, respectful of alterity, they also appear as apologetic, devoid of politics, making no demands on the world.177 A recent debate on the place of religious justice (sharia courts) in a secular state illustrates the apparent dilemma. Pluralists see no reason to prohibit the peaceful exercise of religious jurisdiction within a predominantly secular community. Of course, this politically liberal position is critiqued for the excess of tolerance across the political spectrum, from rights advocates worried about illiberal practices to nation-state sovereigntists worried about giving any authority at all to nonstate communities.178 But the familiar internal—as it were, methodological—critique is formulated in the other direction, by Patterson and Galán, who argue that pluralism is not really pluralism unless “liberal communities allow sharia courts to operate regardless of whether or not they violate fundamental values of the liberal community.”179

However recurrent, the objection is not insuperable, however (whether addressed to legal pluralism or to liberal theories of justice more generally). An answer can be found for instance in terms of the Rawlsian doctrine of overlapping consensus, now also used to conceptualize heterarchical relationships between overlapping legal orders in the international arena.180 In turn, global legal pluralism advocates acceptance (here, in the case of sharia courts), “so long as those courts do not entrench upon fundamental values of the liberal community.”181 This is where the conflict of laws provides additional insights. It is the point on which the conflict of laws diverges from legal comparatism; specifically, whereas both are geared to understanding otherness, the problem of private international law is ultimately to fit difference into the legal universe of the forum. Here, too, the methodological contest within the conflict of laws becomes highly significant.182 While multilateralism is assimilationist in that it reduces the acceptance of alterity to models it can immediately comprehend, unilateralism, built on mutual accommodation, responds to this challenge by pushing back the limits of acceptance of difference until it threatens the substantive values of the forum. The limit is defined by substance, not form. In continental theory, the variable intensity of the exception of public policy, according to whether a situation has been created abroad or within the forum is part of the unilateralist scheme.183 According to this doctrine, which has taken on a more contemporary form in the “principle of proximity,” situations which would normally be intolerable if they were to be created with the direct implication of the forum through close connection to local society can nevertheless be recognized ex post.184 This device therefore serves to push back the point at which the forum will refuse to recognize a foreign institution. This is why the pluralist response makes sense, as Berman explains, the values of pluralism do not necessarily trump any other values a community might hold. It simply cannot be that legal pluralism is only a true normative position if it is pursued to the exclusion of all other values, interests, and commitments.185

That such a limit must be set in respect of transnational regime conflicts beyond the state is also a conclusion reached in a different way by Teubner’s societal constitutionalism. The problem is set in structural terms, as the need for “countervailing tendencies” in respect of the “compulsive growth compulsion” of autonomous regimes.186 The disquieting conclusion which comes of the observation of specialized systems such as finance in the global arena is that “the self-reproduction of function systems and formal organizations follow an inexorable growth imperative.”187 This idea can equally be expressed, in Polanyi’s terms, as a consequence of the “disembedding” of such regimes from their social roots.188 In terms equally familiar to the conflict of laws, they generate externalities within their environment, thereby threatening the global commons.189 The explanation is to be found in the specific structure of these specialized systems, which are “oriented towards one and only one binary code.” As such, and differently from the social systems of nation-states, they destroy “the inherent self-limitations which worked effectively in the multifunctional institutions in traditional societies.” This, then, is the particular problem of globalization: “when the function systems become global, thus freeing themselves from the dominance of nation-state politics, there is no longer an agency to set them limits, stem their centrifugal tendencies, or regulate their conflicts.”190 Whatever methodology is used then to decide the conflicts which arise from such externalities needs to set from the outside the very limits which such systems have eaten up from the inside.191 Teubner proposes the concept of “sustainability” with which to capture the idea. Originally, this principle was designed to restrict economic expansion at the expense of the natural environment with a view to the protection of future generations. It is proposed here, however, that it should not be limited to the relationship of the economy to nature, nor to the relationship of a social system to just one of its environments. “Sustainability must be reconsidered in application to all function regimes; it must at the same time include not just the natural environment, but all relevant environments. Environment is to be understood here in the broadest sense, as the natural, social, and human environment of transnational regimes.”192

Dealing with externalities through widespread adhesion to the idea of sustainability is certainly both coherent and desirable as a system of coexistence of overlapping social systems, in the same way as it makes sense in dealing with other tragedies of the global commons such as climate change. But however reasonable it may seem, this pluralist stance still leaves open a fundamental question, which falls traditionally within the remit of political and legal philosophy. It is basically the same issue of sovereignty that has always been the core dilemma of private international law. How can adhesion to what is basically a duty to cooperate (for instance, in protecting the global commons) be conciliated with sovereignty (be it that of a nation-state or an autonomous network node)? Global legal pluralism responds that a deliberative (really open) approach is constitutionally necessary. An approach which might seek to achieve a form of overlapping consensus between different axiological outlooks can be said in this respect to be a feature of a “new constitutionalism,” indeed the only possible content of global constitutionalism. As Berman notes,

[S]cholars of constitutional pluralism seek structures to guide constitutive systemic interactions beyond the nation-state, and pluralism can offer a helpful rubric for building such structures. Significantly, as Walker’s work makes clear, legal pluralism provides a way to reinvigorate constitutional discourse by reorienting it away from the structure of a single state and towards a discussion of how to manage constitutive interactions among multiple normative systems.193

In this respect, Nicole Roughan argues that what pluralists need to develop in order to combat monist conceptions of the law (with Raz in mind, notably) is an “account of law that explains how different supremacy claims can be integrated and mutually recognized while upholding the authority of law.”194 Her idea of “relative authority” aims to provide such an account: relative authorities that must “cooperate, coordinate, or tolerate one another if they are to have legitimacy.”195 In this model, the claim to legitimate authority actually occurs through interdependence and interaction. Mireille Delmas-Marty develops a similar idea, the passage from “solitary sovereignty” to “solidary-sovereignty” (de la souveraineté solitaire à la souveraineté solidaire).196 Both these positions evoke the conclusions reached within international relations theory on “sovereignty as symbolic form.” This takes us back to the question of perspective. Indeed, Jens Bartelson shows how the concept of sovereignty has become inverted in international politics.197 Initially designed to protect the political community of the nation-state from outside intervention, it is now used to justify external interference. Full sovereignty is the attribute of good states (benchmarked as such) that have conformed to the requirements of international law. Sovereignty, in other words, has come to do work that is the very reverse of its initial function. The concept has been turned inside out; perspective is reversed.

24.5 Conclusion: Conflicting Rationalities in Practice

Bartelson’s analysis, which perfectly captures the theoretical move by which contemporary pluralist legal theory establishes the conflict of laws as its new axis, is conducted in the sophisticated terms of aesthetics.198 However, as is often the case, practice has not waited for theory to catch up before making an equally adventurous move. It has already had to confront conflicting claims, values, interests, ideals, and norms, which appear beyond the remit of state law in varied spheres and with diverse stakes and complex dynamics. It is naturally less free than legal theory to break out of conventional vocabularies in order to react appropriately.199 However, a particularly daring example, which both acknowledges the conflicts between expanding autonomous regimes and proposes an equally pluralist response in terms of its analysis, can be found in a recent child slavery case in U.S. federal court, involving cocoa farms in the Ivory Coast. Appropriately, as an illustration of a problem that is emblematically global, it concerns the functioning of worldwide value chains and commodities markets, which are arguably today the most potent recipes for destructive externalities in the global social and ecological environment.200

The court (here, the U.S. Court of Appeals for the Ninth Circuit) refers (for jurisdictional purposes, under the Alien Tort Statute) to the economic leverage exercised by a particular brand in the world commodity market, from which it then draws legal inferences. In Doe I v. Nestle USA, Inc.,201 the Court asserts:

[T]he defendants had enough control over the Ivorian cocoa market that they could have stopped or limited the use of child slave labor by their suppliers. The defendants did not use their control to stop the use of child slavery, however, but instead offered support that facilitated it. Viewed alongside the allegation that the defendants benefitted from the use of child slavery, the defendants’ failure to stop or limit child slavery supports the inference that they intended to keep that system in place. The defendants had the means to stop or limit the use of child slavery, and had they wanted the slave labor to end, they could have used their leverage in the cocoa market to stop it. … [T]he defendants participated in lobbying efforts designed to defeat federal legislation that would have required chocolate importers and manufacturers to certify and label their chocolate as “slave free.” As an alternative to the proposed legislation, the defendants, along with others from the chocolate industry, supported a voluntary mechanism through which the chocolate industry would police itself.

Remarkably, neither territory nor sovereignty nor the requirements of foreign policy are part of the legal reasoning used by the court, although they have been the focus of (private international) law’s more familiar approach to the governance of corporate conduct abroad. On the other hand, what the Court is clearly attempting to do, within the formal confines of a determination of jurisdiction, is to bring the pressure of the legal system on a point (in various vocabularies, a “hub,” weakest link or “pressure point,” or a point of “jurisdictional touchdown”) in a global production chain. Furthermore, the passage cited draws attention to other normative phenomena involving private power, self-regulation, reputational pressure, and certification of compliance to moral standards. The leverage of private actors within the market, through their brands, is acknowledged as are the power of regulatory capture through lobbying and the triumph of self-regulation. The legal response can be understood in terms of social responsibility, jurisdictional touchdown, victim access to justice (rather than territorial jurisdiction, contract, corporate form, market), and a political horizon in which the pursuit of profit or market efficiency is balanced against other values.

On reading the case, the time seems ripe—indeed, it may be a question of survival of the discipline—for the conflict of laws to absorb these pluralist understandings, which it can enhance in turn with the body of knowledge that first emerged in a premodern context of plural authorities, unchartered territories, and indeterminate boundaries between the public and the private spheres. Indeed, enriched conflict of laws theory has the potential to serve at the problematic heart of global law and its relationship to global justice, by contributing principles with which to govern nonstate authority; infuse hybrid normative interactions with ideas of tolerance and mutual accommodation; and ensure accountability in the global decision-making processes through deliberation,202 contestation,203 and recognition.204
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part VI

Global Legal Pluralism and Transnational Commercial Transactions


Those interested in legal pluralism have often focused attention on the behavior of commercial tradespeople. Commercial transactions have always crossed territorial borders, of course, and legal disputes therefore are often jurisdictionally contested. In response to uncertainty about the legal regime to be applied, businesses may seek to develop their own mobile legal jurisdiction or develop trade-specific norms that will operate universally, distinct from nation-state sovereignty. From the oft-mythologized medieval lex mercatoria to the modern use of industry standard-setting bodies, arbitral panels, and uniform commercial codes of conduct, we see commercial actors developing alternative jurisdictions and alternative legal rules that at least at times challenge the formal law of sovereign entities.

John Linarelli charts this history in a useful framing chapter for this section. He catalogs the wide variety of legal regimes that might regulate contemporary transnational business transactions and places these regimes in comparative and historical context. He also describes the interdisciplinary literature on the development of group-based norms. This literature provides perspectives on when such norms are most likely to arise, how they might harden into law, and the degree to which they promote efficiency or instantiate power, or both.

Gralf-Peter Calliess and Insa Jarass focus on the development of uniform nonstate merchant law through the International Commercial Terms (Incoterms) and the Uniform Customs and Practice for Documentary Credits (UCP) that have been promulgated by the International Chamber of Commerce (ICC). Although the ICC is not a sovereign entity, Calliess and Jarass argue that the Incoterms and the UCP are effectively operating as uniform transnational law and are often given deference by state-based courts. As such, these private regimes have become a substitute for more official regimes such as the Convention on the International Sale of Goods.

So why do corporations obey these sorts of informal rules and standards of conduct even when those rules and standards do not come with official enforcement mechanisms to back them up? Kishanthi Parella addresses this question by providing a socio-institutional account. According to Parella, corporations bind themselves to institutional frameworks to give those corporations more legitimacy or to restore prior reputational damage. But in binding themselves to those institutions, the corporations are then pulled into compliance with those institutions’ norms. And this sort of compliance can prove to be even more important than the rules promulgated by territorially based sovereigns.

Finally, Shahla Ali shows how these same sorts of nonstate norms and codes of conduct can develop compliance bite not just because of the institutional mechanisms Parella describes but also because international arbitrators might apply these nonstate norms and standards to resolve disputes. These nonstate rules can include industry standards, customs, and practices. Further, national courts, because they generally uphold arbitral awards, effectively ratify and enforce those standards as well. Ali argues that, “[o]ver time, resort to these various quasi-legal standards is contributing to the creation of an independent transnational set of norms that is reshaping the global arbitral system.”

Whether all of this nonstate lawmaking is a good or bad thing likely depends on the context and the particular evaluative criteria being applied. But it is clear that much of the interaction in the transnational commercial arena is not governed solely by state-based law. Indeed, in many cases when it comes to regulating conduct, the state’s power is relatively insignificant compared with the role other normative systems play.









chapter 25

Global Legal Pluralism and Commercial Law


John Linarelli




Multiple, overlapping, and systemically interactive normative orders regulate commerce, trade, and finance. A diverse set of state and nonstate actors produces this “dense thicket” of rules.1 The recognition of the status of some of these rules is contested. Despite the plurality of sources of rules at work in markets, our understanding of these rules, how they operate, what they are, whether they deserve recognition as what societies usually conceptualize as law, and their historical lineage are the subject of significant disagreement and confusion. This chapter offers a taxonomy and classification of the sources of norms and ground clearing on the different kinds of norms at work in the global economy.

Section 25.1 of this chapter surveys the literature on the history of the law merchant, with a focus on whether a medieval law merchant or lex mercatoria existed and, if so, in what form and content. It explains that while some legal scholars and jurists have offered visions of an “a-national” law merchant going back into at least the Middle Ages, historians are far more careful and skeptical in their findings. It is unlikely that a body of common rules on the substance of commercial law applied in England and across Europe in the Middle Ages. Still, the rules of commerce even then displayed substantial pluralism as a mix of rules from different sources on procedure, evidence, dispute resolution, and a body of official rules and privileges applicable to merchants. Section 25.2 provides a taxonomy of the plural sources of commercial law existing today, comprised of a mix of official state law in the form of domestic and international law as well as a host of soft law norms. Section 25.3 deals with the pluralism of legal orders governing commercial law in the nineteenth century, with the rise of the modern European nation-state. It lays the groundwork for thinking about plurality in present-day commercial law. Section 25.4 explores the contemporary debates about the existence of a contemporary law merchant and a transnational commercial law. Section 25.5 examines the various schools of thought that have something important to offer to improve our understanding of pluralism in commercial law. It focuses on advances in law and economics, law and society approaches, positivist accounts attempting to elucidate the conditions in which plural commercial law orders might be understood to be legal in concept, and critical accounts questioning whether plural orders in commerce and finance promote power, ideology, and injustice. Section 25.6 explains how soft law dominates the regulation of global finance and banking. A brief conclusion offers predictions of future domains for plural normative orders governing commerce and finance, in particular with the rise of digital technologies.

25.1 The Contentious History of the Law Merchant

A widely accepted version of the history of the law merchant that many commercial lawyers, arbitrators, and economists accept is that in the Middle Ages, a coherent body of substantive mercantile law existed in England and across continental Europe. This law is conceptualized as autonomous in nature, produced entirely outside of official courts and independent of the laws and edicts of monarchs, and it is thought to have governed trade across vast distances and in local fairs and towns, until Lord Mansfield eventually incorporated it into English common law or until legislation rendered it ineffective or invisible in the nineteenth century. This substantive body of commercial law is known, at least in the English language literature, as the medieval law merchant or lex mercatoria. The consensus among legal historians is that this version of history is seriously lacking in evidentiary support. There is scant evidence of an autonomously generated legal system for commerce in the Middle Ages. Rather, the rules governing commerce of the past were a mix of expeditious procedure, local market privileges granted to merchants by lords and abbots, and location- and trade-specific ways of doing business not rising to the level of binding general rules. According to Emily Kadens, “[t]he historical lex mercatoria was not a single, uniform, essentially private legal system, but rather iura mercatorum, the laws of merchants: bundles of public privileges and private practices, public statutes and private customs.”2 Further, there was no incorporation of a body of merchant jurisprudence into the common law, but rather an evolution of the common law itself.

That a misleading picture of the medieval law merchant is offered in some of the literature does not mean that no pluralism existed in the norms governing commerce in the Middle Ages. The historical evidence supports a more modest thesis that the rules of commerce of the time were plural in nature. These rules were a mix of official law, some mainly local merchant custom, dispute resolution in fair courts for a time, the dispensation of official privileges for merchants to trade in fairs and towns, and the use of merchant practices in the pleading of forms of action in common law courts. The mix of official and unofficial rules and state engagement and support very generally resembles the current situation for transnational commercial law, discussed in section 25.4.

The earliest known mention of a lex mercatoria, or what came to be known as the law merchant, was in a late thirteenth-century work now known as the Little Red Book of Bristol.3 The use of the term was unique to England, though in Germany one might see the phrase jus mercatorum used to refer to a set of pre-code sources of special rights and privileges for merchants.4 The Red Book “is both an instructional manual on how to conduct a mercantile court and a series of recommendations on how to improve the process in such courts.”5 Its author appears to have been the recorder of the city of Bristol, an official of the royal courts, sometimes sitting as a judge, whose main responsibilities were recording legal proceedings for the King. Beyond the Little Red Book, occasional passages appear in the records of various fair courts, decrees, and documents, but they reflect an evidentiary, procedural, and local character for the law merchant.6 In The Carrier’s Case decided in 1473, Chancellor Robert Stillington is reported as stating that the ley marchaunt is the same thing as the lex naturae, a “universal law throughout the world.”7

Not until seventeenth-century England do we see evidence of some movement to define a law merchant as a universal body of substantive legal doctrine with binding force beyond any locality or kingdom. As explained in an influential treatise on the subject, the medieval law merchant was “essentially a creation of seventeenth-century lawyers, and common law lawyers at that.”8 The idea of a law merchant was deployed historically to resolve political conflicts. For example, in his early 1600s work, The Question Concerning Impositions, Sir John Davies argued that the law merchant is a part of the law of nations, an argument he used to support the king’s power to impose duties on imported goods. Davies had a political motive: to support the Stuart monarchs to levy revenue through royal prerogative and without the need to obtain the consent of Parliament.9 In 1622, Gerald Malynes’ polemical work, his Consuetudo vel Lex Mercatoria, was first published. It took sides in a jurisdictional dispute between the then Admiralty and Chancery courts and the King’s Bench regarding which court had jurisdiction to decide merchant disputes. For Malynes, the law merchant was “[c]ustomary Law approved by the authorie of all Kingdomes and commonweales, and not a Law established by the Soveraigntie of any Prince, either in the first foundation or by continuance of time.”10 The resolution of merchant disputes therefore belonged not in the common law courts but in the courts that aligned more closely to civilian law.11

These attempts to elevate the law merchant can be understood from the nature of the sources of law in the Middle Ages. Up to about the beginning of the nineteenth century, it was common for lawyers to distinguish three forms of law, which followed a rank order of priority. First in rank was divine or eternal law, known only to God. Second was the law of nature, the law governing every action in the natural world, which was to be accessible to rational beings but about which there was debate and disagreement. The law of nature was independent of one’s culture or society. Last in rank was positive law, created by humans in their kingdoms, principalities, and cities.12 Not every medieval lawyer accurately described the law in these terms, but this was the basic general schema. An early common law judge would typically employ both natural law and positive law in their decision-making. To elevate the law merchant to the status of the law of nature was to give it a higher status than the king’s law, the common law. To talk of a “system” of law in the historical context of the Middle Ages, a concept really of our time and not of theirs, was to talk about procedural differences, as the concept of procedure was understood at the time.13

The historical evidence reveals that the medieval law merchant differs considerably from a substantive body of mercantile rules transcending societies. Medieval merchant codes consisted largely of rules on procedure observed in cities and towns, whose fair or town courts operated with the permission and under the protection of official authority, either the king or the local authority.14 These procedures were also employed in the king’s courts.15 According to Baker, “[t]he medieval law merchant was not so much a corpus of mercantile practice or commercial law as an expeditious procedure especially adapted to the needs of men who could not tarry for the common law.”16

To understand how merchants used custom in legal proceedings in the Middle Ages, we must understand how merchants resolved disputes in the courts using the forms of action of the common law, used in England until the early nineteenth century. The law merchant procedures got merchants around some of the restrictions of the forms of action, delays in due process, and common law juries.17 But merchants did not entirely avoid the common law courts. An example of how a merchant procedure might differ from one typically used in early common law is in restrictions on the use of the wager in the merchant context. In common law courts of the Middle Ages, one could deny the existence of debt by swearing an oath to the court, along with the oaths of twelve neighbors or compurgators who also denied the existence of the debt. Merchant law specified a different procedure, usually a tally with two or more witnesses.18 But the action in both cases was in debt, a form of action in the early common law.

Evidence exists that merchants sued on sealed obligations, on loans, on sales, and on account. There is no historical evidence that they sued on instruments such as a bill of exchange until the sixteenth century, though this was more likely due to the severe restrictions imposed by the forms of action and to what might get included in court records as a result, as well as the fact that bills were considered evidence of an obligation at the time and not an obligation on their own. We must look at the history of contract law to understand what happened. The action of assumpsit, which eventually gave rise to actions for breach of contract, relaxed common law procedures for merchants to be able to sue beyond debt and covenant. Assumpsit actions were on the rise in the sixteenth century. Merchant suits for payment of bills of exchange were more amenable in assumpsit, which offered more leeway to plead facts about bills of exchange. These facts started to appear in judicial records of the time. The King’s Bench began to assume competence over a wide range of merchant transactions based on the assumpsit action. This was not “incorporation” of the law merchant into the common law, but a series of evolutionary procedural moves. It may have been the product of jurisdictional competition. As Baker explains:

No doubt the court was not averse to capturing some of the business of the admiralty and borough courts and diverting mercantile business from the Council and Chancery. Yet there is no evidence of any idea that the King’s Bench was incorporating some distinct body of law merchant …. The King’s Bench had merely removed the procedural barriers which has in the past prevented the two benches from enforcing such transactions in a direct way. This amounted, no doubt, to a substantial change in the common law. But it was part and parcel of the general development of assumpsit, to enable the enforcement of all parol undertakings. And since there was no set formulae in assumpsit, it was possible to adapt its forms to charge the various parties to bills of exchange.19

The role of the early common law forms of action was opaque to future conceptions of the law merchant, no doubt because most lawyers have long lost contact with forms of action, which were eliminated in England in the early nineteenth century and sometime later in the United States. Lord Mansfield, who was the Chief Justice of the King’s Bench in the latter part of the eighteenth century, is most widely credited with incorporating the law merchant into the common law. Incorporation of a substantive body of rules known as the law merchant became the prevailing account. Lawyers accepting this account run the gamut and include Karl Llewellyn, who used incorporation as an important policy underlying the American Uniform Commercial Code (UCC).

In the early American republic, the orthodoxy of a cosmopolitan law merchant was well accepted. Early American jurists accepted the notion that the law of nations or jus gentium included the law merchant, the law maritime, and a body of principles applicable between states known as the law of nations.20 This is an erroneous use of the concept of jus gentium, but the confusion about the meaning of this term was prevalent at the time.21 In 1810 Pennsylvania enacted a statute forbidding citation of English postrevolutionary cases, except “any precedent of maritime law, or of the law of nations.”22 In Swift v. Tyson, in an opinion by Justice Joseph Story, the U.S. Supreme Court held that in cases in which jurisdiction is based on diversity of citizenship, U.S. courts did not have to follow state common law but could instead apply general common law including the law merchant.23 Story relied on an English rather than a New York case for the proposition that a holder of a properly endorsed negotiable instrument takes the instrument free of defenses of the makers of the instrument. Story famously quoted Lord Mansfield and Cicero:

The law respecting negotiable instruments may be truly declared in the languages of Cicero, adopted by Lord Mansfield in Luke v. Lyde, 2 Burr. 883, 887, to be in a great measure not the law of a single country only, but of the commercial world. Non erit alia lex Romae, alia Athenis, alia nunc, alia posthac, sed et apud omnes gentes, et omni tempore una eademque lex obtinebit.

Nearly a century later, in Erie Railroad Co. v. Tompkins, the Supreme Court overruled Swift, declaring no general federal common law existed, though by the time the Court decided Erie, Story’s reasoning had been distorted through evolution in judicial decision-making and through a gradual change in the conception of legal sources by lawyers and judges.24 Notably, the New York case that Story overruled also declared that it was deciding the case based on the law merchant. According to Tribe, “Swift … did not look to a source of law different from that referred to by the state courts; at most, it differently interpreted the same source.”25 In Erie, courts stopped applying a “general law” and began to apply a “common law” as they saw it—this eventually became the common law of each state.26

Before Christopher Columbus Langdell introduced the case method in American legal education, there was David Hoffman’s A Course of Legal Study.27 Hoffman’s approach was cautious, in contrast to Story’s conception of a cosmopolitan law merchant, though Story did support the use of Hoffman’s text in teaching the first law course at Harvard Law School and was pleased to see that Hoffman included a section on the lex mercatoria in the readings.28 Nevertheless, at least in the first edition of his text, Hoffman expressed concern to students about the possibility of being misled on discerning the principles of the lex mercatoria. He distinguished between the common law method of proving local or particular custom, requiring special pleading and a finding by a jury, with incorporation of merchant custom into national law by courts. Hoffman seemed to accept the notion that lex mercatoria had a national character, that the lex mercatoria of, say, England, might differ from that of Germany.29 In his second edition, Hoffman moved the discussion of the lex mercatoria to the Roman and civilian parts of this text, perhaps because the American treatises of the time distinguished a uniform law merchant from an English version grounded in the common law.30 If anything, these differences between Story and Hoffman show the nuanced diversity of views that existed about the nature of the lex mercatoria in the early nineteenth century.

William Holdsworth’s magisterial seventeen-volume History of English Law is equivocal in its description of the history of the law merchant.31 Holdsworth writes about the “cosmopolitan character of the Law Merchant,” though he also acknowledges that “usages differed from place to place.”32 According to Holdsworth, it was generally recognized that the law administered by mercantile courts was “a special law merchant, differing from the ordinary law”—a “species of jus gentium” rather than “the law of a particular state.”33 For Holdsworth, the law merchant had to be cosmopolitan to meet merchant needs and must have arisen naturally to meet those needs, though the evidence fell short.34

According to a definitive work on German codification in the nineteenth century, the “first great national code of the century” was the German Commercial Code of 1861.35 Because of the importance of freedom of commerce to German unification, “[i]t was hardly fortuitous that the Confederation’s attentions should have turned first to commercial law.”36 Levin Goldschmidt was a leading figure in Germany’s commercial codification and Germany’s civil code to follow. Goldschmidt was a disciple of the Savigny historical school. He wanted to install a law based on the German Volk, on custom, including merchant custom, as a kind of immanent law, which he believed codes should reflect. According to Goldschmidt and as found in Karl Llewellyn’s The Common Law Tradition:

Every fact-pattern of common life, so far as the legal order can take it in, carries within itself its appropriate, natural rules, its right law. This is a natural law which is real, not imaginary; it is not a creature of mere reason, but rests on the solid foundation of what reason can recognize in the nature of man and of the life conditions of the time and place: it is thus not eternal nor changeless nor everywhere the same, but is in-dwelling in the very circumstances of life. The highest task of law-giving consists in uncovering and implement in this immanent law.37

Goldschmidt is widely quoted in the English translation as finding a “grandeur and significance of the medieval merchant” and in the merchant creating “his own laws out of his own needs and his own views.”38 Goldschmidt saw medieval merchant courts as “judicial organs of merchant legal consciousness,” incorporating commercial custom into their decision making. Unlike Story, he was repulsed by the idea of taking law from above, from “right reason,” the Romans, or any statute giver. Codification was not to impose a legislative solution alien to merchant communities but to convert merchant custom into the law of the state in the form of a code.39 Goldschmidt influenced Karl Llewellyn, the chief architect of the American UCC, whose ideas on incorporation of merchant custom, immanent law, the importance of facts, and merchant juries bear a remarkable similarity to Goldschmidt’s work.40

In his influential An Essay on the Early History of the Law Merchant, published in 1904, Mitchell characterized the law merchant as the “private international law of the middle ages.”41 He relied on both Goldschmidt and Davies for his arguments, though their positions are irreconcilable.42 He aligned with Davies in writing that the law merchant is part of “the law of nature and nations,” derivable from the “rules of reason” and “the same in all countries of the world,” although he found Davies’ description may be “too sweeping.”43At the same time, Mitchell accepted Goldschmidt’s claims about “the grandeur and significance of the medieval merchant” and about the merchant creating “his own laws out of his own needs and his own views.” According to Mitchell, the law merchant “was a body of rules and principles … distinct from the ordinary law of the land.”44 Mitchell’s work was influential and was cited by Holdsworth and others.45

At about the same time as Mitchell’s book was published, John Ewart offered a skeptical view about the law merchant as a body of law independent of the state in his book, An Exposition of the Principles of Estoppel by Misrepresentation.46 The main lines of Ewart’s argument proceed as follows:

What then is this law merchant which opposes itself to the common law and dominates it? And whence does it come? As a matter of fact, and not merely of phrase, may we not even ask whether there is a law of merchants in any other sense than there is a law of financiers or a law of tailors? Frequent use of the word has almost produced the impression that as there was a civil law and a canon law, so also there was somewhere a “law merchant,” of very peculiar authority and sanctity; about which, however, it is now quite futile to inquire and presumptuous to argue.

If the custom of merchants as to bills of exchange was recognized by the courts, so also has the custom of financiers as to the “negotiability” of bonds and scrips been recognized; but no one would think of referring to the “law financier” in speaking of that “negotiability.” The custom of financiers, as of social clubs or other organizations or coteries, is observed and enforced by the law; not because the financiers or clubs enacted or had power to enact laws, but because it is with reference to those customs that the parties have acted or contracted; and it is with reference to them, therefore, that rights and liabilities ought to be adjusted. When these or any other customs obtain general acceptance by the community they then pass into and for the first time become laws.47

So, Ewart’s argument is that there is no independent body of law merchant out there as with the status of law. Rather, it is that the law recognizes merchant custom to enforce rights and obligations that merchants want to have enforced in their contractual relationships. Ewart’s positivism questions the existence of a law merchant, presaging critiques of the law merchant notion by prominent English jurists such as Lord Mustill and F.A. Mann, discussed in section IV later.48 Francis Burdick challenged Ewart’s positivist critique, relying on the standard accounts of the law merchant by Malynes and others.49 Ewart replied.50

Soon after Ewart’s publication of his book, we see a return to a romantic vision of the law merchant in Wyndham Anstis Bewes’ aptly titled The Romance of the Law Merchant.51 Bewes offered a sentimental vision of the law merchant as entirely distinct from the common law, originating in antiquity, and making its way to all of Europe through the great international fairs. It is widely acknowledged that the work fails to rest on evidence. It appears to have been an attempt to bolster the prestige of commercial barristers.52 The word “romance” is now widely used as a shorthand to critique descriptions of the historical law merchant as a body of substantive transnational commercial law.

This takes us roughly to the mid-twentieth century. Other scholars could be covered. The historian L. Stuart Sutherland, for example, has argued that merchant courts were not independent of the common law courts in England, having only a “limited devolution of authority.”53 Sutherland also believed the law merchant was of questionable existence because it lacked the independent existence of the canon law (until civilian jurists such as Straccha and Scaccia began to standardize custom).54 He also argued that the law merchant was really civilian in character and in England the law’s boundaries were determined by the development of the concept of a law of nations. We have covered the most influential body of historical thought on the law merchant. We will now move on to current debates.

Harold Berman gave the medieval law merchant fiction renewed momentum in his influential Law and Revolution, published in 1983.55 Berman should be credited with bringing reflection on global legal pluralism to the historical study of the law, though his characterizations of the law merchant are flawed. He argued that Blackstone identified a significant number of overlapping plural sources of law prevalent in England, which included natural law, divine law, the law of nations, English common law, local customary law, Roman law, ecclesiastical law, the law merchant, statutory law, and equity.56 Berman devotes a chapter to mercantile law, in which he discusses a “crucial period of change” with the rise of trade in the eleventh and twelfth centuries. According to Berman, it was in these centuries that the law merchant in the West developed into an “integrated, developing system, a body of law” and “a general body of European law.”57 According to Berman, the new commercial law was both a cause and an effect of the rise of commerce of the time. “[T]he new jurisprudence … provided a framework for institutionalizing and systematizing commercial relations in accordance with new concepts of order and justice.”58 It was a “total transformation of commercial law.”59 According to Berman, the medieval law merchant was a rational, systemic order. It shared with “other major legal systems of the time the qualities of objectivity, universality, reciprocity, participatory adjudication, integration, and growth.”60 Describing the history of commerce built on “an ongoing autonomous customary legal order, Berman and Dasser would later argue:

Nobody denies that there is a body of international rules, founded on the commercial understandings and contract practices of an international community principles composed of mercantile, shipping, insurance, and banking enterprises of all countries. That body of rules antedates the emergence of strictly separated national legal systems; it has never ceased to exist; moreover, it is continually being developed. It should be recognized by national legal systems as customary law.61

Berman’s account of the historical law merchant is disputed. According to Emily Kadens:

The evidence strongly suggests that Berman’s classic account is at least partly inaccurate in almost every respect. The law merchant was not a systematic law; it was not standardized across Europe; it was not synonymous with commercial law; it was not merely a creature of merchants without vital input from governments and princes.62

Around the same time as the publication of Berman’s Law and Revolution, several authors argued for a cosmopolitan and universal law merchant to have arisen in the early Middle Ages. These authors, notably Bruce Benson and the early work of Leon Trakman, sought an explanation of the historical law merchant in a form of Hayekian spontaneous order.63 According to Benson, “[v]irtually every aspect of commercial transactions in Europe was governed for several centuries by this privately produced, privately adjudicated and privately enforced body of law.”64 According to this story, this private and spontaneous order ended beginning in the seventeenth century when states began to promulgate commercial legislation and “nationalise” commercial law, ending its universal and cosmopolitan character.65 While without the overt libertarian ideological underpinning, the school of New Institutional Economics, pioneered by Nobel Laureate Douglass North, accepted the historical law merchant story, giving it credence as explaining how the law merchant as an institution could facilitate trust and cooperation and reduce transaction costs.66 Most mainstream economists take a narrow approach, looking for institutions to develop trust and facilitate cooperation in particular contexts, and often look for political economy explanations for merchant engagement with political authority.

Despite the evidence, the historical law merchant orthodoxy is accepted from a diversity of scholars working in differing traditions, from Roberto Unger to Richard Posner.67 Given the weakness of the actual evidence of a law merchant in history, why its widespread acceptance? Debates between romanticists and skeptics about the existence of a substantive body of transnational law known as the law merchant has persisted into the twenty-first century.68 Proponents and critics can be categorized along several lines. There appears to be a persistent difference of opinion between legal historians and some legal scholars on the history of the law merchant.69 Kadens catalogs the disagreement as between evidence-driven historians and some bias-driven legal scholars.70 Kadens explains that the romantic vision “does not correspond to the historical facts.”71 For Abrecht Cordes, “the legal historian is forced to water the wine of lex mercatoria euphoria and state that this use of a legal system of the past is both inconsistent and unhistorical.”72

This section 25.1 only covers the historical debate. Section 25.4 later covers the debate about whether a contemporary law merchant exists. History, however, matters. The historical debate is important because scholars employ it as justification for at least two positions: (1) private ordering in the form of an autonomous law merchant can be successful and, in some cases, superior to public ordering in the form of the law of the state, and (2) a contemporary law merchant exists as an ancestor to a medieval law merchant, which still has normative force in transnational business disputes. Two groups of lawyers and jurists make these arguments: (1) libertarian-oriented lawyers and economists, and (2) international arbitrators. Bruce Benson, for example, makes the libertarian case that the law merchant “effectively shatters the myth that government must define and enforce ‘the rules of the game.’”73 International arbitrators who prefer more discretion to decide international commercial and investment arbitration cases freed from the municipal law of states have argued that because conflicts of laws rules came into existence only with the rise of nation-states in Europe, then surely there must have been some antecedent law governing commerce.74 They argue that the “a-national” law merchant of old was somehow inappropriately replaced through nationalization of commercial law through codes, legislation, and judicial incorporation—a “hostile process” rendering the law merchant invisible to lawyers and in “hibernation,” though somehow the business community still produces it.75

The deployment of historical argument is an attempt to give these accounts “historical legitimacy” and “symbolic power.”76 According to Kadens, “[t]he story simply holds too much symbolic power for modern advocates of private ordering looking to give the underpinning of historical legitimacy to their political and economic theories about how law is and should be made.”77 Nikitas Hatzimihail argues that history:

adds to the symbolic capital of lex mercatoria and confers on it (and stakeholders) a venerable pedigree. It also provides a blueprint for the future, as the modern lex mercatoria is presented in the genealogical narratives as either the reincarnation (rebirth) of the ancient law merchant or as the result of its evolution.

Hatzimihail funds that “[t]he power of this historical imagery masks its weak historical validation.”78 She goes on to ask why the historical evidence has not changed views. She explains:

That the mercatorists’ historical imagery persists in spite of these refutations suggests that what matters, for the debate, is not so much what actually happened, but what projections into the past align best with present circumstances and what constructions of the past are used to justify explanations of the present.79

Ralf Michaels argues that history plays such a prominent role, not for empirical reasons but as a matter of faith, which cannot be falsified with evidence.80 He also argues that the myth of the law merchant has a “rational counterpart,” like an idealization or thought experiment used in philosophical argument, referring to the work of libertarian philosopher Robert Nozick. It is more an idea and not such much a depiction of a reality.81 Fassberg argues that “[f]or a long time, the existence of lex mercatoria, rather like the existence of God, seemed to depend largely on the will to believe. Much early writing on the subject was characterised by an ideological, almost mystical zeal.”82 In sum, it seems that what is at play in these arguments that rely on history are more rationalization than a set of reasons or evidence-based explanations.

The debate between the romanticists and the skeptics about the historical law merchant, however, does not entirely undermine the proposition that multiple normative orders exist in commercial law. The debate has focused on whether in the medieval period and the Middle Ages a truly autonomous set of substantive norms not created by the state provided the rules for commercial transactions. The debate does not take away from the argument that there may be a plurality of norms, some in the form of official state law, others in the form of privately created rules, governing commerce today. In fact, this argument about the plurality of commercial norms seems to be supported by the historical evidence of merchant procedure, a limited role for local or trade-specific custom, and official protection of merchants and their dispute resolution processes. Moreover, sidelined in the debate is that merchant norms may influence official law.

25.2 A Taxonomy of Modern Commercial Law Sources

Before getting to theories about pluralism in commercial law, we need clarity regarding the potential sources of commercial law. The significant plurality of sources makes commercial law an excellent case study of global legal pluralism in action in societies and the global economy. This significant plurality has led to several theories about whether there is a contemporary law merchant or transnational commercial law. The various views explored in section 25.3 differ on which of these potential sources falls within the notion of a contemporary law merchant or a transnational commercial law. Section 25.3 will also explore the treatment of merchant custom in contemporary commercial legislation.

There are at least thirteen potential sources of commercial law. The following list builds on work by Linarelli.83 Others offer different lists.84 The literature does not reflect a settled view on the sources of commercial law. Moreover, long-standing confusion persists on how to classify sources.

25.2.1 Domestic Commercial Legislation and Codification

The American UCC is an example of domestic legislation. The American commercial law codification movement began in earnest in 1892 with the creation of the then National Conference of Commissioners on Uniform State Laws by the American Bar Association, at the urgings of the New York Legislature. Two waves of legislation in the United States culminated in the UCC, the first definitive version of which appeared first in 1957. It is state legislation, designed for each state legislature to promulgate. Despite some lack of momentum starting in the 1990s, the UCC has been successfully implemented across the United States, with Article 9 serving as the clearest success story, governing secured transactions. It replaced earlier uniform legislation in the United States, enacted in the late nineteenth and early twentieth centuries.

England and Wales went through a codification movement in the nineteenth century, but unlike in the United States, which opted for a second wholesale reform through the UCC, many of the English commercial statutes from the nineteenth century, with some piecemeal modification, remain in force today. Countries in the civil law tradition have commercial codes. France enacted the Code de Commerce in 1807, redrafting it in 2000. The German Confederation enacted its first national commercial code in 1861. The German Empire subsequently enacted the Handelsgesetzbuch in 1897, which went into force in 1900. Some disagreement exists between common law and civil law traditions as to nature of codes and the scope of commercial law. These issues are beyond the scope of this chapter.

25.2.2 Domestic Court Decisions Augmenting Domestic Legislation or Codification

Domestic court decisions interpreting domestic commercial legislation or codes can be understood as a source of commercial law distinct from the legislation or code itself, to the extent that they add to the meaning of legislation in some way. We can avoid discussing debates about the role of statutory interpretation and yet still recognize this source of law. The line between additions to law and the interpretation of it, however, can be ambiguous. The homeward trend of judicial interpretations of the UN Convention on the International Sale of Goods (CISG), in which judges favor interpretations of the CISG favoring their own domestic sales law, and an emerging outward trend, in which judges interpret the CISG autonomously from domestic sales law, may be driving some pluralism in international sales law.85

These cases may or may not be decided within legal systems recognizing the concept of precedent or stare decisis. Still, even in systems in which no concept of precedent or stare decisis exists, judicial decisions may still be influential for other reasons, ensuring consistency and uniformity in the law. There are distinctive aspects of normativity associated with court decisions that do not have to rely only on the concept of judicial precedent.86

A classic example of this source of commercial law can be found in U.S. Fidelity & Guaranty Co. v. Federal Reserve Board of New York.87 In this case, a depositor of a check in a U.S. banking account committed fraud by altering the magnetic numbering of the check, causing the check to be sent to several banks and the Federal Reserve Bank of New York for collection even though drawn on a nonexistent account. The district court held that the depository bank engaged in clearly reckless conduct in allowing release of funds in the amount of the check, $880,000. The court found the depository bank’s conduct was “breathtakingly foolhardy” and “commercially suicidal.”88 The defendant banks asserted that an affirmative defense of comparative or contributory negligence should be applied. The UCC, however, is silent on the matter. As the court explained:

The primary difficulty with defendant’s theory is that it is not expressly sanctioned by the UCC. Plaintiffs’ suit is for violation of a duty imposed in the first instance by the UCC, and it is to that body of law which resort must first be had to determine the rights and liabilities of the parties. Although the UCC in some specific circumstances apportions liability on the basis of relative fault—most notably in the law of forged signatures and endorsements, … it incorporates no general rule of comparative or contributory negligence. In the area with which we are concerned, check collection, the Code imposes upon collecting banks a duty of due care and subjects them to “but for” liability for violations of the duty …. There is no express requirement that the plaintiff demonstrate its own due care as a prerequisite to recovery, nor is there any mention of comparative negligence. There is simply no mention of the effect, if any, of a plaintiff’s negligence on its recovery ….

The question cannot be permitted to end there, however. Article 4 of the Code, governing check collection, was developed in the 1950s, prior to the advent of large scale fraud upon the check collection system …. The rules of liability which govern the allocation of losses arising from check transit were not—could not have been—designed with such fraud in mind. In these circumstances, to adhere blindly to the limitations imposed by those rules, if to do so would violate the policies which the UCC otherwise seeks to promote, would be unwise and unjust. Nor does the Code demand such adherence ….I do not, therefore, find the lack of a rule of contributory or comparative negligence in Article 4 to be an insuperable barrier to defendants’ claim that such a rule should be imposed.89

The court went on to declare just such a rule, holding that a depository bank that is a victim of the sort of magnetic coding fraud found in this case may be unable to recover for breach of the due care standard by collecting banks if the collecting banks prove that the depository’s bank’s negligence played a role in the success of the fraud.

25.2.3 Case Law

In common law jurisdictions a substantial corpus of judicial precedent is a source of rules for commercial law. Commercial law rests in substantial part on contract law and rights in property.90 In jurisdictions in which the concept of judicial precedent does not apply, judicial decisions still may hold persuasive authority, as explained previously. Cases may be a subsidiary means of finding the law in jurisdictions that do not recognize the concept of precedent.

25.2.4 International Conventions

Treaties among states are an obvious source of commercial law. These treaties have a variety of labels. One such label is “international conventions” when they deal with transactional law, such as the Vienna Convention on the International Sale of Goods. In contrast, another label is “agreements” when they deal with the regulatory side of international trade, as in the free trade agreements, such as the World Trade Organization agreements.

States have entered many multilateral and regional conventions governing a wide range of commercial activity, from the sale of goods to security interests in mobile equipment. Intergovernmental organizations such as the UN Commission on International Trade Law (UNCITRAL) and the International Institute for the Unification of Private Law (UNIDROIT) serve important functions in preparing model conventions. Despite criticisms, the conventions they produce are often superior to the alternative of private international law approaches to handling legal problems that cross borders.

In the United States and many other countries, most and perhaps even all commercial law conventions are, to use an American term, self-executing, which means that they become law once ratified by the national legislature, without the need for domestic implementing legislation. The distinction is significant. From the standpoint of understanding the pluralism in commercial law, a commercial law convention that is self-executing, once ratified, becomes part of domestic law. In the American federal system, a self-executing convention has the same authority as a federal statute and can even preempt state law, such as the UCC.91

25.2.5 Model Laws and Guides

Commercial law conventions should be distinguished from other products of intergovernmental organizations such as UNCITRAL and UNIDROIT: model laws and legislative guides. These instruments are standard-setters for commercial law. A model law is not a formal agreement between countries in the form of a convention. Nor is it a legislative guide. They both require, however, substantive agreement as to content; otherwise they would not be approved in the relevant rulemaking process. A model law is something for municipal legislatures to consider for enactment as municipal legislation, and a legislative guide is just that—a guide for municipal legislatures to use in drafting their own legislation. Ministries responsible for participating in international lawmaking for their governments often prefer model laws and legislative guides because these documents do not have to go through ratification processes, and there is no worry about entry into force as a source of international law. Many model laws and legislative guides produced today are intended for consideration by developing countries in need of improving their legal institutions.

25.2.6 Domestic Court Decisions on International Conventions

Commercial law conventions are subject to interpretation, just like domestic codes. Accordingly, the same concepts identified earlier in section 25.2.2 apply mutatis mutandis here. It is by now well accepted that uniformity in the law is not achieved simply by promulgating a code or convention.92 Courts interpret conventions to decide cases, and interpretation in different state traditions has the potential to bring about divergences in interpretation. Divergence can occur even in the municipal courts of a single state. The text of an international convention itself may explain how to deal with gaps in the convention. Suffice to say for our purposes here that judicial decisions on commercial conventions may produce a set of distinctive norms to govern commerce.93

A significant jurisprudence exists, for example, on the UN Convention on the International Sale of Goods. UNCITRAL maintains a searchable database known as Case Law on UNCITRAL Texts, which collects court decisions and arbitral awards relevant to all UNCITRAL conventions as well as model laws.94

25.2.7 Trade Usages

The American UCC Section 1-303(c) defines a “usage of trade” as “any practice or method of dealing having such regularity of observance in a place, vocation, or trade as to justify an expectation that it will be observed with respect to the transaction in question.”95 Comment 3 accompanying the original drafting of the UCC explains that trade usages are meant to assist in understanding the meaning of contract terms and to supplement contract terms, but that the Code “expresses its intent to reject those cases which see evidence of ‘custom’ as representing an effort to displace or negate ‘established rules of law.’”96 Article 9(2) of the CISG provides:

[The] parties are considered, unless otherwise agreed, to have impliedly made applicable to their contract or its formation a usage of which the parties knew or ought to have known and which in international trade is widely known to, and regularly observed by, parties to contracts of the type involved in the particular trade concerned.97

Other countries maintain various concepts in their legal systems.98 The UNIDROIT Principles of International Commercial Contracts, published in 2016, provide that contract parties “are bound by any usage to which they have agreed and by any practices which they have established between themselves” and “a usage that is widely known to and regularly observed in international trade by parties in the particular trade concerned except where the application of such usage would be unreasonable.”

A possible distinction between English and American law exists as to whether a sense of legal obligation is necessary for a trade usage to come into existence. Goode and Toth argue that English law requires some sense of obligation similar to what is required by the opinio juris requirement for the recognition of custom as a source of public international law.99 Goode and Bederman appear to agree that the sense of obligation requirement is not generally required by American courts or in the UCC or CISG.100 This distinction seems debatable, however, as UCC Section 1-202(c) also speaks to a justified expectation. In addition, many of these norms have acquired such universally accepted status that they reflect a normative practice independent of national law, even though they operate only as a supplement the law of the contract, not a replacement, and even though they do not fully derogate from mandatory state law. If you ask bankers if they comply with the Uniform Customs and Practices for Documentary Credits (UCP), for example, the answer will very likely be “yes,” and not qualified by “only when incorporated into a contract.”101 Bederman identifies “a strong pull of behavioral expectations in the communities that create and follow them.”102

Trade usages can be classified in terms of how they arise. Some may evolve as custom. Others are privately legislated. The distinction might be understood with the terms “codified” versus “uncodified.”103 In either case, the formulation of trade usages might be seen as an example of “bottom-up” lawmaking by merchants and professionals as opposed to “top-down” lawmaking by states and intergovernmental organizations.104

By privately legislated norms I mean to refer to sets of rules of a legislative or regulatory character, promulgated by nonstate actors such as the International Chamber of Commerce (ICC), in a legislative or regulatory setting. They are intended to be codifications of customary practices. They can include but are not limited to standard form contracts. They can be transnational or domestic. INCOTERMS and the UCP, both ICC products, are examples. Other ICC products are the Uniform Rules for Demand Guarantees and the Uniform Rules for Contract Bonds.105

Some may question whether privately legislated norms, or really any form of trade usage, are truly alternative sources of law. They would, rather, argue that these are really just standard contract terms and conditions that become part of the law of the contract when they are impliedly or explicitly incorporated into a contract, or that serve as contractual gap fillers, but are ultimately governed by whatever national law applies to the contract, including conventions that the country whose law applied has adopted. Whether trade usages are entirely independent of official state law seems to be a side issue when one considers how these norms interact with official state law, sometimes even by design of those very state organs themselves.106 For example, INCOTERMS are standard terms and conditions for allocating delivery obligations between buyers and sellers in sale of goods contracts that cross international borders. The “official” laws of nations have been notoriously deficient and lacking in uniformity on the issues that INCOTERMS covers. In substance, states may be outsourcing the function of producing law to merchants.

25.2.8 Use of Trade Usages by Courts and Arbitral Tribunals

Courts and arbitral tribunals have frequently applied trade usages. In Harlow and Jones Ltd. v. American Express Bank Ltd., the Queen’s Bench held that the UCP governs banking relationships even if not expressly incorporated by contract.107 A classic example of uncodified trade usages in action is in the American case of Kungling Jarnvagsstyrelsen v. Dexter & Carpenter, in which a Swedish buyer bought coal from an American seller, paying on acceptance of documents in a cost insurance freight (CIF) contract, which included a certificate of marine insurance.108 The shipment was lost at sea, and it turned out there was no insurance. The buyer argued that supplying only an insurance certificate and not an insurance policy failed to comply with the requirements for a CIF contract. Judge Learned Hand rejected the application of the holding of an English case on point, finding that settled commercial usage provides that an insurance certificate was sufficient. Hand explained, “much as I should hesitate to diverge from the settled law of so great a commercial country,”

[w]hen a usage of this kind has become uniform in an actively commercial community, that should be warrant enough for supposing that it answers the needs of those who are dealing upon the faith of it. I cannot see why judges should not hold men to understandings which are the tacit presupposition on which they deal. From Lord Holt’s time on they have generally in one way or the other been forced in the end to yield to the more flexible practices of commercial usage. So far as I know, the results have been generally acceptable to everyone, once they were settled.109

Similar more recent cases exist, though the case law is inconsistent in both England and the United States.110

Article 35.3 of the UNCITRAL Arbitration Rules provides that “[i]n all cases, the arbitral tribunal shall decide in accordance with the terms of the contract, if any, and shall take into account any usage of trade applicable to the transaction.” The rules of other arbitral institutions are similar. Arbitrators have done so even absent incorporation into the contract.111 Trade usages are extensively relied upon in international commercial arbitration to complement state law, to fill gaps in contracts, and even to avoid national law inconsistent with settled transnational commercial practice.112

Avoided here is an argument about “incorporation” of trade usages into law through common law adjudication. As explained in section 25.1, the incorporation story is contested.

25.2.9 Quasi Legislative Principles

Legal comparativists have engaged in numerous projects to produce transnational restatements of principles of contract law. These projects can be traced back to efforts before the First World War to produce a French-Italian law of obligations.113 The Principles of European Contract Law, produced by the Commission on European Contract Law established by Ole Lando, fall into this category, as does the proposed European Civil Code and the Draft Common Frame of Reference for a European Private Law.114

An influential set of principles relevant to cross-border contracts are the UNIDROIT Principles of International Commercial Contracts. It is a contract code of sorts, prepared by a group of country representatives and observers in a working group under the authority of UNIDROIT.115 UNIDROIT has substantial government representation but the Principles are not a convention. One of their intended purposes is to serve as a “model for national and international legislators.” They are a substantial source of principles of contract law. Their preamble is ambitious in specifying that they “may be applied when the parties have agreed that their contract be governed by general principles of law, the lex mercatoria, or the like,” or when the parties have failed to include a choice of law clause in their contract, or “interpret or supplement” either domestic law or to “uniform law instruments.”

The American Restatements of law relevant to commerce, such as the Restatements on Agency, Contracts, and Restitution, can also be said to come within this category. The American Restatements are produced by the American Law Institute, a nonprofit organization established in the early twentieth century to clarify, modernize, and improve U.S. law, with an emphasis on American common law.

Some scholars have raised concerns about the efficacy and authority of the UNIDROIT principles. According to Jan Dalhuisen:

They are no more than products of a UNIDROIT committee and as such have at best persuasive power in terms of a restatement or as soft law. Their authority is hardly in their academic pedigree and content, and their legitimacy if any can only derive from their reflection of international fundamental principles or from the ability of the international legal practice to recognise itself in them and to accept their guidance …. To put it more crudely, short of them reflecting fundamental legal principle and mandatory international practice, only the market place can decide their ultimate fate. Ordinarily therefore, international trade and commerce have themselves here the last word.116

The need for proof of their success in actual use is an uncontroversial point. Michael Joachim Bonell, the chairperson of the Working Group that drafted the Principles, has stated that “it can hardly be disputed that … with respect to the UNIDROIT Principles, what really matters is … whether, and the extent to which, they may be applied in practice in lieu of or in addition to domestic law.”117

Empirical work on these questions is limited. Between 2007 and 2011, parties did not specify choice of law in 15 percent of new cases brought before ICC arbitration.118 Conceivably this could result in the application of choice-of-law principles based on the nationality of the parties, but it could also result in the application of the UNIDROIT Principles or what might be characterized as a contemporary law merchant, as discussed in section 25.4 later.

25.2.10 Arbitral Awards

Arbitral awards could be said to have developed as a form of precedent over the years. This conclusion is perhaps more the case for ever-increasingly judicialized institutional arbitration such as before the ICC and the International Centre for Settlement of Investment Disputes (ICSID), prominent locales for commercial and investment arbitration respectively.

In its early years, the ICC resisted moves toward the notion that their arbitral awards could serve as precedent by prohibiting publication of awards, enforcing confidentiality, not requiring awards to give reasons for decisions, and favoring “equitable” approaches to arbitral adjudication. These restrictions eventually loosened, particularly as parties to arbitrations clamored for more predictability and consistency in awards.119

Debate persists as to the normative force of arbitral awards in international commercial arbitration. In an influential article, Lord Mustill argued that at most awards form a “micro lex mercatoria,” in which a law is “newly minted by the arbitrator on each occasion, with every contract the subject of its own individual proper law.”120 As explained in section IV later, Lord Mustill was a strong critic of the idea of a contemporary law merchant. There is, however, a reasonable argument to be made that arbitral awards in international commercial arbitration comprise a form of soft precedent short of stare decisis. As Sweet and Grisel explain, a “good” arbitrator produces a defensible award “on the basis of usages, general principles, and specific doctrines, that she knows other arbitrators will also curate as precedent.”121 They continue: “[t]hese doctrines, principles, and rules comprise a foundational common law that grounds arbitral decision-making—including the underlying bases of the tribunal’s decision-making authority—enabling arbitrators to control the proceedings and fashion outcomes in light of separate streams of legal norms flowing from multiple sources.”122 These, they conclude, are “best practice” standards for arbitrators. ICC tribunals have declared as much.123

In investor-state arbitration, the rules on publication of awards have gradually moved toward greater transparency. Today, almost no one in the field denies the notion of arbitral precedent in investor-state arbitration, though disagreement persists as to precisely what the notion of precedent entails in this context. Despite institutional obstacles, parties plead and argue based on prior arbitral awards, and ICSID panels and other arbitral tribunals use prior awards in their decisions.124 These beliefs and attitudes may be inconsistent with relevant formal law, which would be public international law in the case of investor-state arbitration. Article 38(1)(d) on the sources of international law states that judicial but not arbitral decisions are a “subsidiary means for the determination of rules of law” as are “teachings of the most highly qualified publicists of the various nations.”125 Though a reasoned arbitral award might not technically qualify as a judicial decision, its authors in some cases will be “most highly qualified publicists” and so it will be difficult to escape the normative pull of these decisions. Moreover, arbitral awards in investor-state arbitration may offer evidence of “general principles of law recognized by civilized nations,” which constitute a formal source of public international law under Article 38(1)(c) of the statute of the International Court of Justice (ICJ). We will now turn to general principles of law as a potential source of law for commercial and investment contexts.

25.2.11 General Principles of Law

Charles Kotuby summarizes the concept of general principles of law as they are used in arbitration as follows:


For over a century international judges have observed that there are certain minimum, corrective principles inherent in every legal system. These “general principles of law recognized by civilized nations” derive from the consensus of municipal legal systems in foro domestic, and while they are grounded in the positive law of nation states, they rest alongside custom and treaties as a primary source of international law. They seek to define the fundamentals of substantive justice and procedural fairness and have been applied by the International Court of Justice, international investment tribunals, and commercial arbitration panels time and again to reach judicious results when the applicable law otherwise would not.126

Significant disagreement and confusion persist in understanding what might constitute a general principle of law in international commercial and investment arbitration. We can divide the disagreements into two categories: analytical, going to what precisely count as general principles of law, and the normative and critical, going to how arbitrators might be deploying general principles to thwart national policies of the state in investor-state arbitration.

The analytical claim ultimately rests on concern about the proper law to be applied in an arbitration and indeed what “law” as a concept precisely entails. In the natural law tradition, general principles can be understood as a product of “right reason,” which would make them distinguishable from rules based in social practices such as widespread acceptance. Those seeking to justify the use of general principles often rely on a mix of natural law–type and social practices–type reasons. Article 38(1) of the ICJ statute is silent on these points.

Several analytical concerns about general principles of law have been or can be made. First, as a practical matter, these principles are, by definition, “general,” and some concern has been expressed that this could lead to uncertainty and unpredictability.127 In addition, some have argued that they are formal and empty and give arbitrators overly broad discretion to do what they want.128 A positivist-based concern is that these general principles are not created or recognized by a valid legal authority and are therefore invalid. There is an epistemological concern about how a lawyer or arbitrator can ever know what these principles are. Finally, it is difficult to distinguish general principles from custom or trade usages.

The normative concerns about general principles of law usually center on the use of general principles of law instead of national law. International arbitrators view their authority to identify and apply local law as “plenary,” from which they have concluded that they can refuse to apply, in Jan Paulsson’s phrase, “unlawful laws.”129 Arbitrators have sometimes sidestep avoided having to go so far as to explicitly deny the authority of domestic law by instead effectively nullifying domestic law with a “corrective norm” in the form of a general principle of law.130 For example, the ICSID panel in Wena Hotels Ltd. v. Arab Republic of Egypt131 declared that general principles “prevail over domestic rules that might be incompatible with them and that general principles can be applied to correct or replace domestic law that is in conflict with ‘minimum international standards.’”132 In such cases an arbitral panel effectively sits as a constitutional court and exercises a form of judicial review over domestic law, deploying international law as a form of constitutional law. While such denial of the authority of domestic law in some cases might seem appropriate from the standpoint of justice, as in clear cases of dictators coming to power and passing edicts to expropriate foreign investment, one can readily see how these cases can also be understood as a form of hegemony by arbitrators with allegiances to powerful capital exporting states, thwarting nation-state sovereignty to take a particular path toward development that powerful states might disfavor.133 The phrase “civilized nations,” used in Article 38(1)(c) of the ICJ Statute, has a dubious legacy, originating in nineteenth-century approaches to international law that used the phrase to refer only to European states.134

25.2.12 Commercial Custom Not Elsewhere Identified

Is there any custom that might be deemed to apply that is neither (1) a trade usage, (2) a customary practice, or (3) a general principle based in reason and natural justice or in widespread usage in legal traditions across the world? Such a custom might be a customary rule used in commerce. Indeed, Article 38(1)(d) of the Statute of the ICJ explicitly recognizes a distinction between a general principle of law and a customary rule. Accordingly, there may be customary rules of commercial law that do not relate to any particular trade or industry, or that do not clearly fit within the definition of a trade usage.

The American UCC Section 1-103(a) provides that the UCC “must be liberally construed and applied to promote its underlying purposes and policies, which are … to permit the continued expansion of commercial practices through custom, usage, and agreement of the parties.”135 Furthermore, Section 1-103(b) provides that “[u]nless displaced by the particular provisions of the Uniform Commercial Code, the principles of law and equity, including the law merchant … supplement its provisions.”136 The UCC official commentary advises that the list of sources in Section 1-103(b) is not exclusive and “[n]o listing could be exhaustive.”137 UCC Section 1-303 distinguishes trade usages from course of dealing and course of performance, a distinction also recognized in Article 9(2) of the CISG.138 Course of dealing and course of performance seem more like Lord Mustill’s “micro lex mercatoria.” Dalhuisen explains that these UCC concepts are intended mainly for sale-of-goods contracts.139

Views on the existence and role of custom in commercial contexts run the gamut. Dalhuisen, for example, has argued that much of custom has a mandatory character. If you are a merchant or professional to whom it applies, then you have no choice but to comply with it.140 He argues that “the transnational sources of private law were never completely extinguished in commerce and finance, and continued to contribute to the infrastructure for the international marketplace.”141 He has attempted to identify areas of law in which custom prevails.142 It is unclear, however, whether his definition goes beyond trade usages.

One approach to identifying custom is in Berger’s creeping codification project: the constant updating of a list of norms.143 But these rules do not seem to do too much to identify commercial custom as much as they do a finer-grained set of general principles of law. This project therefore may be more a competitor to UNIDROIT and the legal principles produced by quasi-legislatures than a project about identification of custom.

25.3 Pluralism in Official State Commercial Codes and Legislation

A widely held view is that in the nineteenth century, states took over the job of producing commercial law. Legal scholars have constructed a narrative about this event as one of “nationalization” of commercial law from its prior lex mercatoria roots, through the passage of official state legislation, codification, and the “incorporation” of the law merchant into official state law, all of which combined to replace the law merchant or make it invisible.144 As explained in section 25.1, the historical law merchant story is largely false. The nationalization story, moreover, is an oversimplification. The nationalization claim presupposes a static conception of the modern nation-state frozen in time. It is more likely that commercial law evolved along with the nature of the state, the changing structure of economies, and industrialization. Indeed, perhaps the only constant feature of commercial law is its ongoing adaptation to changes in the nature of commerce and technology. The move toward legislation and codes is therefore more likely the result of a number of contributing factors, including: (1) the rise of the global economy; (2) the need for modern states to reduce transaction costs in the large common markets of industrialized societies; (3) the rise of new forms of commercial law, such as the law on secured transactions;145 and (4) a change in the way lawyers understood the law, with an increasing emphasis on legal positivism rather than the prior hierarchy of sources identified in section 25.1. Positive law is no longer at the bottom of the heap—as it was in the era or principalities, city-states, and kingdoms—but at the top in states with laws that are increasingly the product of democratically elected legislatures.

This section covers a transition in how thinking about pluralism in commercial law changed during the nineteenth and early twentieth centuries, as commercial legislation and codification became ascendant. It will examine how nineteenth-century views on commercial law pluralism transitioned into twentieth-century views. The simplistic version of the story is that the nineteenth-century codifiers were hostile to custom, while the signal achievement of twentieth-century commercial codification, the American UCC, was very friendly to it. While the latter part of the story about the American UCC is largely true, the former part about the nineteenth century is only partly true.

25.3.1 Pluralism in Nineteenth-Century Commercial Codes and Legislation

The usual story about the nineteenth century is that it is an era of positivism hostile to pluralism. This story usually focuses on John Austin, who famously argued against the idea of custom as a source of law:

By many of the admirers of customary laws (and, especially, of their German admirers), they are thought to oblige legally (independently of the sovereign or state), because the citizens or subjects have observed or kept them. Agreeably to this opinion, although the sovereign or state may abolish them at pleasure. Agreeably to this opinion, they are positive law (or law, strictly so called), inasmuch as they are enforced by the courts of justice: But, that notwithstanding, they exist as positive law by the spontaneous adoption of the governed, and not by position or establishment on the part of political superiors. Consequently, customary laws, considered as positive law, are not commands. And, consequently, customary laws, considered as positive law, are not laws or rules, properly so called.

An opinion less mysterious, but somewhat allied to this, is not uncommonly held by the adverse party: by the party which is strongly opposed to customary law; and to all law made judicially, or in the way of judicial legislation. According to the latter opinion, all judge-made law, or all judge-made law established by subject judges, is purely the creature of the judges by whom it is established immediately. To impute it to the sovereign legislature, or to suppose that it speaks the will of the sovereign legislature, is one of the foolish or knavish fictions with which lawyers, in every age and nation, have perplexed and darkened the simplest and clearest truths.

I think it will appear, on a moment’s reflexion, that each of these opinions is groundless: that customary law is imperative, in the proper signification of the term; and that all judge-made law is the creature of the sovereign or state.

At its origin, a custom is a rule of conduct which the governed observe spontaneously, or not in pursuance of a law set by a political superior. The custom is transmuted into positive law, when it is adopted as such by the courts of justice, and when the judicial decisions fashioned upon it are enforced by the power of the state. But before it is adopted by the courts, and clothed with the legal sanction, it is merely a rule of positive morality: a rule gene rally observed by the citizens or subjects; but de riving the only force, which it can be said to possess, from the general disapprobation falling on those who transgress it.146

What is often absent from the discussion of this famous quote from Austin, however, is that he was partly responding to German jurists like Savigny and Goldschmidt, who had argued that the law could only be understood through the study of its history. The German historicists rejected natural law and the Enlightenment ideal that universal and eternally valid legal principles can be discovered as product of reason. They looked to historical evolution, which they associated with the Volkgeist—a national spirit or common consciousness of the people. Law in this sense is custom. Accessing the Volkgeist required the systematic study of customary practices of the people, which required a study of what was conceptualized as a European common law, with some such as Savigny seeing its origins in Roman law, while others in the customs of medieval Germany. Historical jurisprudence also had its advocates in England and the United States.147 While historical jurisprudence rests on a number of mistakes, its influence in the nineteenth century was significant. As stated by Rabban, “[h]istorical explanation dominated nineteenth century intellectual life throughout the Western world.”148 He echoes Roscoe Pound’s declaration of the nineteenth century as a “century of history.”149 Austin was not influential in Europe and was influential in England only posthumously.150 Although there were certainly rationalists in Germany and although the beginnings of analytical jurisprudence in England go back to Hobbes, there was no clear dominance of positivism among lawyers and jurists in the nineteenth century. The history of legal thought can be understood then not so much as a move to positivism, but more as a move to fill a post-Enlightenment void in an emerging age of industrialization and the rise of national economies operating on the global stage.

Contrary to popular folklore, nineteenth-century civil and commercial law was not hostile to custom, nor were the codes of other European countries.151 The first German Commercial Code of 1861, whose primary drafter was Goldschmidt, sought to reflect the “immanent law” of Germany in its contents.152 The American Uniform Sales Act of 1906 was friendly to trade usages, course of dealing, and custom more generally. Section 71 of the Uniform Sales Act provides:

Where any right, duty or liability would arise under a contract to sell or a sale by implication of law, it may be negatived or varied by express agreement or by the course of dealing between the parties, or by custom, if the custom be such as to bind both parties to the contract or the sale.153

Similarly, the English Sale of Goods Act of 1893 at Section 61(2) provides:

The rules of the common law, including the law merchant, save in so far as they are inconsistent with the express provisions of this Act, and in particular the rules relating to the law of principal and agent and the effect of fraud, misrepresentation, duress or coercion, mistake, or other invalidating cause, shall continue to apply to contracts for the sale of goods.154

To conclude, nineteenth-century moves toward codification in the development of the modern state did not purge pluralism from commercial law. Conceptions of pluralism were recharacterized to be consistent with the prevalent conceptions of law and jurisprudence of the time.

25.3.2 Embracing Pluralism in the American UCC: The Incorporation Strategy

The second wave of commercial law codification had its start in the postwar period with the development of the American UCC. William Twining, in his definitive biography of Code architect Karl Llewellyn, states, “[t]he Uniform Commercial Code is the product of one of the most ambitious legislative ventures of modern times.”155

Karl Llewellyn, one of the most prominent American legal realists and legal scholars of his generation, constructed perhaps the most important operating principle for the UCC: the Code should reflect and be open to applying, and courts should seek to use in commercial disputes, “immanent business norms.”156 Bernstein has characterized this fundamental operating principle for the Code as its “incorporation strategy.”157 Section 1-103 of the UCC mentions the law merchant as a source of law. Comment 3 of the same section provides that “[a]pplication of the Code … may be justified … by the fact that it is in large part a reformulation and restatement of the law merchant and the understanding of the business community which transcends state and even national boundaries.”158 Lisa Bernstein has pointed out that “most importantly” immanent business norms constitute “the basis of the Code’s definition of agreement” in Section 1-201(3), which includes “the bargain of the parties in fact as found in their language or by implication from other circumstances including course of dealing or usage of trade or course of performance.” The Article 2 (sale of goods) Permanent Editorial Board has stated that “reducing the gap between law and practice … in the relevant business community” is a primary objective of the Code.159

In sum, the basic underlying philosophy of the UCC leads to a pluralistic set of norms governing commerce in whatever commercial situations to which the Code applies. Law and economics scholars have fiercely criticized this “incorporation strategy,” as we discover in section 25.5 later.

25.4 A Contemporary Law Merchant?

In the 1980s there began a significant and still largely unresolved disagreement about (1) whether a contemporary law merchant exists, (2) if so, what comprises it, and (3) whether it constitutes an autonomous legal order distinct from state legal orders. The contours of this disagreement form mainly around a competition among mostly international commercial and investment arbitrators from different national traditions. Generally, and not without counterexamples and nuanced positions, common law lawyers in the Anglo-American tradition tend to argue that no contemporary law merchant exists and that the positive law of states solely or at least principally governs transnational commerce. On the other side of the debate are mainly continental and French lawyers who argue that a contemporary law merchant indeed does exist as a deterritorialized set of principles to be applied to resolve disputes.160 These debates tend to fudge the question about the existence of an autonomous legal order though some advocates do take that stance. Some take a middle ground and suggest a modest and supplementary form of contemporary law merchant. Still others include all the sources of commercial law outlined earlier into a concept often referred to as transnational commercial law. As Roy Goode has explained, “[u]nfortunately, there is no agreement on what the lex mercatoria comprises.”161

25.4.1 Mercatorists, Statists, and Pragmatists

A long-standing debate remains unresolved between two camps on whether there exists a contemporary law merchant or lex mercatoria that just might be the ancestor to the historical version of the law merchant that existed in medieval times and in the Middle Ages. The two camps have been classified as “mercatorists” versus statists.162

In a lecture in 1983, Berthold Goldman offered what has become probably the most influential argument for the existence of a contemporary law merchant.163 Goldman defines his view of the contemporary law merchant narrowly, consisting of “a set of general principles and customary rules spontaneously referred to or elaborated on in the framework of international trade, without reference to a particular national system of law.”164 Goldman contends that one cannot define the law merchant by the “object of its constituent sources,” but rather, one must also look to its origin, which he says is in its customary and spontaneous nature.165 He also requires that the rules be in frequent use. For example, Goldman says that standard form contracts do not qualify as law merchant unless they achieve the status of custom by their usage.166 Goldman argued that this contemporary law merchant is a descendant of the historical law merchant, a body of law put into “hibernation” through nineteenth-century unification and codification efforts, only to be revived in the twentieth century. In Goldman’s view, it is an autonomous, deterritorialized legal order whose rules do not depend on the state for their existence and validity.

Goldman distinguished a narrow versus a wide view of the law merchant. The wide view is that of Ole Lando, Clive Schmitthoff, and others, in which the law merchant includes law from official government sources as well as from trade and professional sources, mainly as outlined earlier in section II.167 Schmitthoff’s view of the lex mercatoria accords more comfortably with the views of the traditional lawyer in the common law tradition. He emphasized the lex mercatoria as a project of codification, with little by way of spontaneous creation. His view was robustly state centered. To Schmitthoff, the universality and autonomy of the lex mercatoria derives “by leave and license of all national sovereigns.”168For Goldman, the law merchant originates only in non-governmental or private as opposed to public sources, though enforced by state courts when appropriate to the policy of the state.

Statists, mainly but not exclusively English common law lawyers who are arbitrators, deny the existence of the law merchant. The main protagonists on the statist side of the debate were Lord Mustill and F.A. Mann,169 but there are others, including Paul Lagarde, who argues that a contemporary law merchant is conceptually impossible.170 Giles Cuniberti employs economic analysis to argue that the contemporary law merchant is inadequate because it fails to provide parties with clear and precise default rules.171 Statists tend to be practitioners in large Anglo-American law firms located primarily in European capitals, who promote English or New York law as the preferred choice of law for transnational commercial disputes.172 They tend to see the law merchant as a way for “academics to avoid the rigorous analysis of the facts, the formal law, and even the terms of the contract.”173 One of Garth and Dezalay’s interviewees for their book was of a “well-known English QC from the commercial bar,” who said, “These people are just deciding by the seat of their pants. There’s no such thing as the lex mercatoria.”174 Lord Mustill, who was a British Law Lord and an accomplished international commercial arbitrator, asked:

What is the jurisprudential basis of the lex? It is remarkable that given the volume of academic writing on the topic—a volume which considerably exceeds that of the [arbitral] awards which purport to put the doctrine into practice—there is even now no consensus on the intellectual basis of the doctrine. Is the lex a law, properly so called, or is it a body of rules which the parties choose (expressly or impliedly) to apply to their individual contract? If it is a law, from where does it draw its normative force?175

As Lord Diplock said in Amin Rasheed Shipping Corp. v. Kuwait Insurance Co.:

The purpose of entering into a contract being to create legal rights and obligations between the parties to it, interpretation of the contract involves determining what are the legal rights and obligations to which the words use in it give rise. This is not possible except by reference to the system of law by which the legal consequences that follow from the use of those words is to be ascertained.176

Lord Diplock also said in that case:

Contracts are incapable of existing in a legal vacuum. They are mere pieces of paper devoid of all legal effect unless they were made by reference to some system of private law which the obligations assumed by the parties to the contract by their use of particular forms of words and prescribes the remedies enforceable in a court of justice for failure to perform any of those obligations.177

F.A. Mann has said:

It is difficult to imagine a more dangerous, more undesirable and more ill-founded view which denies any measure of predictability and certainty and confers upon the parties to any international commercial contract or their arbitrators that no system of law permits and no court could exercise.178

In an influential counterargument to the statist position, Emmanuel Gaillard, holding a view sympathetic to Goldman’s, builds on the idea that the contemporary law merchant is a method of decision-making and not a list of principles.179 He argues that “[e]very question, no matter how specific, can … be resolved using this method, which consists of giving precedence to the generally accepted solution over that reflecting a more idiosyncratic view.”180 What he calls the “transnational rules method” allows for the development of both mandatory and default rules and “truly international public policy rules, which correspond to the public international law concept of jus cogens.”181 According to Gaillard, “general principles are general because widely accepted, not because they lack specificity.”182 They follow the dictates of legal reasoning in what Gaillard calls “principle-exception logic.”183

Of course, private international lawyers might object to the notion of a contemporary law merchant. Frederich Juenger laments that supranational law in the form of a law merchant undermines the positivist and statist foundations on which private international law doctrines rest. With a reference to Oliver Wendell Holmes Jr.’s famous aphorism, “[s]uch a law is inexplicable in their terms of reference; its ‘brooding omnipresence’ must be anathema to those who believe that the raison d’etat must control international as well as purely domestic transactions.”184 Juenger continues, “[w]orse yet, the lex mercatoria threatens the very existence of the conflict of laws because once supranational norms emerge, choice-of-law rules and principles become superfluous. In addition, the new law merchant poses a challenge by virtue of its qualitative superiority.”185

Juenger’s distinction between conflicts and lex mercatoria approaches can profitably be compared to Klaus Peter Berger’s explanation of the nature and authority of the law merchant. Berger argues that “[t]he states’ loss of their formerly dominant position in international policy and rule-making which goes along with this process, the decreased significance of sovereignty and the freedom of the parties in international contract law” have prompted a reconsideration of narrow positivist views of the law and its sources.186 Berger continues:

Since the law has to take account of the complexities of society, it is not the public reason represented by the state or by inter-governmental organizations alone but also the power for self-regulation and coordination of the individual and of private organizations and federations which justifies normative force. The traditional theory of legal sources which was centered around the notion of sovereignty is being replaced by a legal pluralism which accepts that society’s ability for self-organization and coordination is more than a mere factual pattern without independent legal significance. Today, it assumes a normative quality of its own.187

Berger has developed a set of law merchant principles that he contends are in use today, available on the Trans-Lex website. He argues that he has bridged the arguments against the existence of the law merchant historically and its contemporary existence.188

This chapter offers a threefold classification of positions about the existence and concept of a contemporary law merchant along mercatorist, statist, and pragmatist lines. The classification of pragmatists is an uneasy one because it is difficult to cabin what it precisely means to say one is taking a pragmatic view about the law merchant. The focus here will be on the approach of Andreas Lowenfeld, who identified the category of thinking about the lex mercatoria, though others may also be classified as in the pragmatist camp, including L. Yves Fortier and Jan Dalhuisen.189 Lowenfeld seems to agree with the mercatorists:

Together with Goldman, Lando, and most of its other proponents, I do not view lex mercatoria as some arcane mystery, open only to anointed guardians of an ambiguous flame. It is perfectly appropriate, in my view, for counsel to submit argument to the tribunal about the content of the lex mercatoria, as well as about the usages of the particular trade and the circumstances on which the parties had, or fairly could have, relied. In fact, in my experience, counsel nearly always so present such evidence and argument, in one guise or another. I do not recall anyone arguing, in a commercial case, “The result we seek is plainly unfair, but it’s just too bad, that’s the law.”190

But Lowenfeld does not go as far as the mercatorists. He further explains that it is common practice for an arbitrator not to reject any national law as the governing law, and he never sat on a panel at the time of his writing in which the parties had specified the lex mercatoria as the governing law. According to Lowenfeld, the lex mercatoria is not some autonomous legal order. It is “not a self-contained system covering all aspects of international commercial law to the exclusion of national law.”191 The gist of his argument was that sometimes specific rules of domestic law are not suitable for international transactions. Lowenfeld argued that the lex mercatoria is an alternative to a conflict-of-laws analysis, which can be “artificial and inconclusive” and “a way out of applying rules that are inconsistent with the needs and usages of international commerce and that were adopted by individual states with internal, not international, transactions in mind.”192

Dalhuisen offers a hybrid theory that is difficult to classify along strict mercatorist versus statist lines, though he clearly could be said to be more closely in the mercatorist camp. Unlike Lowenfeld, he argues that a “non-territorial non-statist legal order” operates in international trade and finance “as a natural consequence of the globalization of the international professional activities in these areas, and the freeing of the flows of persons, goods, services, capital and technology internationally.”193 This legal order, according to Dalhuisen, “now has the capacity and energy to move itself forward, creating its own laws and even law-making institutions or facilities.”194 He explicates a hierarchy of the norms, which suggests that he is not entirely misaligned with Schmitthoff’s wide view. His variation on general principles of law are “fundamental” principles of law, which are like the lists offered by others, including by Lord Mustill.195

There seems to be a political economy argument to some of the positions taken, which would look for answers as to why various positions are taken not in the substance of the arguments themselves, but in the interests of the persons making the arguments. As Garth and Dezalay explain:

[E]ach side seeks to promote the value of the know-how or the competence that it has mastered the best. Academics—with a competitive advantage in theory—emphasize the lex mercatoria elaborated in countless academic books and articles. Practitioners promote the virtues of solid case law and thorough analysis of the facts.196

The discussion seems also to relate to judicial control. Arbitrators qualified in England and Wales, for example, many of whom are retired judges or are Queen’s Counsels (QCs), usually fall in the statist camp and would prefer having an English court engage in supervision.197 This in a sense is not much different from forum shopping as that term is applied to the distributed federal structure of courts in the United States.

Using a theory based in the economics of information asymmetries, Christopher Drahozal argues that positions taken regarding the existence of a contemporary law merchant constitute signaling by prospective arbitrators in a market for arbitration services that a prospective arbitrator appreciates differences in national legal systems and the reasons for the differing expectations of the parties.198 Giles Cuniberti argues that the use of the contemporary law merchant to decide disputes may create an agency problem between arbitrators and parties and that a solution to the problem would be in requiring arbitrators to apply sufficiently precise transnational rules limiting their discretion. Such rules, Cuniberti argues, would be produced by organizations like UNIDROIT and private lawmakers like the ICC.199

If this discussion has left you largely unsatisfied, this is probably the appropriate reaction. The outcome of the debate is inconclusive at best. Some clarity may begin to emerge once we move to the external points of view offered in sociological and economic accounts, explored in section 25.5, though we should not expect too much from the social sciences.

25.4.2 Transnational Commercial Law

Another way to answer questions about whether a contemporary law merchant exists can be found in the transnational commercial law movement, which can be called the “Oxford school” on the law merchant, emanating from the work of Roy Goode and others at Oxford.

The transnational commercial law approach is closer to the wide view of the law merchant that Schmitthoff and others have offered, though it redefines the project as one of elaborating a transnational commercial law and not a lex mercatoria or law merchant. Transnational commercial law is defined as “that set of private law principles and rules, from whatever source, which governs international commercial transactions and is common to legal systems generally or to a significant number of legal systems.”200 But transnational commercial law is not the lex mercatoria, which is confined to what Roman lawyers called the ius non scriptum, so that the lex mercatoria is only that part of transnational commercial law consisting of “unwritten customs and usages of merchants, so far as these satisfy certain externally set criteria for validation.”201 Note the connection to legal positivism: the need for some rule or process to “validate” the rules. As Goode elaborates, “[m]y own preference is to confine the lex mercatoria to international trade practice.”202 Goode continues, “[t]o equate the lex mercatoria with the entirety of transnational commercial law deprives us of a useful label to denote that part of transnational commercial law which derives from the international practice of merchants.”203 Goode wants to confine the concept of the lex mercatoria to true customary law. He distinguishes conventions, standard form contracts, and codes of practice promulgated by “international business organisations” from the lex mercatoria in order to avoid confusing customary law, which is “surely the essence of the lex mercatoria,” with contract and treaty law, and to “treat as a homogeneous mass things that are quite different in character.”204

The transnational commercial law approach avoids taking a position on whether its sources comprise an autonomous legal order but acknowledges the debate. It is eminently practical. The answer is that it likely is amenable to Schmitthoff’s view of autonomy tempered by sovereign control of some of its major sources. Ralf Michaels aptly explains that the distinction between an “a-national” versus a state law is false. Rather, he argues the focus should be on an emerging global commercial law that is transnational, combining elements of national and a-national law. The focus, according to Michaels, should be functional.205

In a transnational commercial law approach, the lex mercatoria is comprised mainly of trade usages. A trade usage requires frequent use, a sense of obligation like the opinio juris requirement for custom in public international law, and some identifiable recognition criteria to be able to identify trade usages.206 A usage that is truly international cannot depend on a decision by a national court or national law. Rather, arbitral tribunals can validate international usages, but this does not mean that a truly a-national law merchant exists, as these tribunals depend on the lex loci arbitri for their jurisdiction.207 International conventions between states can operate concurrently with usages, create usages, or replace them.208

Trade usages and general principles of law are distinctive but related. Once a usage has acquired such general acceptance as to be independent of any particular form of international commerce, it “becomes elevated” to a general principle of law and ceases to be part of the lex mercatoria.209 This elevation does not appear automatic, however, in that there are no general principles of commercial law. General principles of law are “undoubtedly a source of transnational commercial law,” but they are distinct from an evolved custom of merchants in the form of trade usages. The analogous distinction exists in public international law, where custom is distinguished from general principles of law.210

In sum, the idea of a transnational commercial law can be understood as a less theoretical and more state friendly alternative to the more civilian influenced notion of an autonomous and deterritorialized legal order governing global commercial transactions and commercial dispute resolution. The accounts discussed here may be seen as ways of ordering how to think about global legal pluralism of commercial law norms.

25.5 Schools of Thought about Pluralism in Commercial Law

This section surveys important schools of thought about how to understand or explain the pluralism found in the sources of norms governing commerce. These schools of thought run the gamut from accounts grounded in economics of law to critical approaches. Given the diversity of the approaches in different disciplines found in this section, researchers ask different questions, and the answers they produce rarely run parallel. For example, the positivist accounts of commercial legal pluralism seek to identify the validity conditions for norms that might properly be characterized as legal and then attempt to describe a commercial legal system. Critical accounts, on the other hand, do not evaluate the pedigree of norms but focus on normative questions about the socioeconomic effects of commercial norms in a world of economic globalization. Sociological accounts offer a diverse range of approaches to the study of law and institutions, including systems theory, approaches offering thick descriptions or “ecologies,” and empirical work based on surveys. Economic accounts are also rich in empirical investigations and tend to focus on explaining behavior based on rational choice theory. Another strand in the law and economics literature based in political economy examines how institutions and law- and norm-making processes affect the incentives of the participants in law- and norm-making to produce particular kinds of legal instruments.

25.5.1 Law and Economics

Law and economics research on commercial law pluralism investigates ways in which transactors in a market can or cannot maximize their rational preferences by ordering their affairs and resolving disputes privately, often with state law and courts in the background. This research generally offers both evidence of private ordering and a description of how official state commercial law might relate to that private ordering. Another line of research explores the political economy of domestic and international institutions that produce commercial codes and other legal products, raising questions about whether the right incentives exist to improve the law.

Robert Cooter organizes the animating ideas in his discussion around a division of centralized versus decentralized law and analogizes it to plan versus market. He distinguishes the positivist from the economic approach to evaluating the role of custom. According to Cooter, “Hart’s critique of customs resembles a socialist’s critique of markets.”211 He advocates three steps for courts to use in what he calls structural adjudication of the law merchant. First, identify the actual norms that have arisen in specialized business communities. Second, identify the incentive structure that produced these norms. Third, enforce norms arising from efficient incentive structures.212 Most law and economics scholars do not assume that merchant norms, or any other extralegal norm, are necessarily efficient unless they take a strict libertarian view.213 The libertarian point of view, moreover, is not necessarily economic in approach. Applying game theoretic insights to the study of norms informs us that there may be multiple equilibria that are possible and that the one equilibrium that happens to have been successful may not actually be efficient.214 Much of the work on repeat play games has been used in explaining some behavior by merchants.215

Gillian Hadfield argues in favor of splitting the production of law and its enforcement into two categories. She argues that law and legal enforcement that has to do only with markets and efficiency should be privatized, while law that has to do with justice and democratic legitimacy should remain in the traditional institutions of government and the courts. The idea here is that law serves differentiated and plural functions. Hadfield’s proposal is not only a recognition of private ordering by merchant communities, but a wholesale outsourcing of commercial law to firms specializing in the development of contract regimes that are responsive to the demands of commercial entities and that will thus produce rules and enforcement institutions that these entities prefer. She suggests some hybridization, with government involvement in “organizational regulation” permitted, but not “substantive regulation,” meaning government engagement in regulating firms to which private transactional law for commercial entities is outsourced.216 She bases these arguments, however, on the earlier-discussed errors in the historical account of the law merchant, which was too sanguine about the existence of an autonomous body of law.217 Bozovic and Hadfield build on Stuart Macaulay’s seminal 1963 article on relational contracting, which is in the law and society tradition. They find that firms engaged in innovation-related industries use highly specified formal contracting extensively but do not enforce them in courts. They distinguish these firms from those not involved in innovation, which tend to rely on relational contracting across the board.218

Lisa Bernstein’s series of articles on custom and the American UCC have been widely influential.219 Bernstein summarized this work in her talk at the Thirteenth Annual International Conference on Contracts.220 Bernstein’s work is classified as within law and economics because it relies on insights from economics based in rational choice and game theory. It also connects to significant literature in law and economics on a need to return to a more formal approach to contract law and its application and development in the courts. Her work connects to a trend in the law and economics literature in the late 1990s and early 2000s toward support for a formal approach to commercial contract law and litigation.221

In her first empirical study of the diamond industry, Bernstein found that the diamond industry “has systematically rejected state-created law,” preferring agreements whose norms and enforcement are outside the official legal system because transactors value secrecy, find litigation unattractive, and recognize that expectation damages are an unsuitable remedy.222 She found two extralegal contract regimes in the diamond industry, both grounded in reputation: (1) one formed by an ethnically homogeneous group, small and geographically concentrated, engaging in repeat transactions, and (2) another serving an information-intermediary function, in which technology links markets and secures rapid, low-cost dissemination of information about reputation. The second grouping reflects the industry trend. Bernstein found that the success of these regimes in the diamond industry depends substantially on the ability of the system to expeditiously resolve disputes and enforce judgments. Bernstein concludes that the diamond industry evidence supports the hypothesis that extralegal norms override legal rules when group members believe that compliance with the norms advances their interests, or in other words, compliance must be Pareto superior.223 Robert Ellickson found similarly in his study of the whaling industry.224

After her research on the diamond industry, Bernstein’s work took on a twofold focus, both studying extralegal norms and also evaluating how those norms relate to the incorporation strategy of the American UCC. In this research, Bernstein concludes, in the words of the legal historian Morton Horwitz, that the UCC gave custom “undeserved normativity.”225

In her 1996 study of the National Grain and Feed Association (NGFA) in the United States, Bernstein found that the arbitrators in NGFA’s extralegal system of dispute resolution were reluctant to use UCC sources of norms in the form of usages of trade, course of dealing, and course of performance in their adjudication. Instead, they took a formalistic approach to adjudication and followed a strict hierarchy of norms: (1) contract terms, (2) trade rules composed in written form, (3) trade practices, and (4) official law in the form of the UCC and statutes. NGFA arbitral rules prohibit the use of unwritten customs and trade usages to vary or qualify the meaning of explicit contract provisions, and they allow use of such customs only when the NGFA trade rules are silent. Course of performance and course of dealing are even more restrictively used and very rarely form an explicit basis for an arbitral award.226

Bernstein also builds on Macaulay’s seminal work.227 She argues that transactors allocate aspects of their relationship between legal and extralegal realms to maximize the value of the transaction.228 Distinguishing between relationship preserving and end game norms, Bernstein argues that parties do not necessarily want extralegal norms built around cooperation to apply in dispute resolution involving end games. The most important reason for allocating aspects of the agreements to different realms rests on the distinction between observable and verifiable information. Contract provisions are intended to deal with untrustworthy parties, but extralegal norms are for situations of trust.229

Bernstein contends that the UCC makes it difficult for parties to select a value-maximizing combination of legal and extralegal norms. She finds that contrary to the definition of an agreement in Article 2 of the UCC on the sale of goods, rational transactors do not necessarily want course of performance, course of dealing, or usages of trade to fill gaps in contracts. Yet, in applying the UCC, courts have done the opposite of NGFA arbitrators, using course of performance, course of dealing, and usages of trade to vary or even override express contract provisions. Add to this the liberal use by courts of the UCC’s good-faith provisions and it could be said that the judicial resolution of disputes is far removed from the approaches deployed in trade association arbitration.230

In her study of hay, grain and feed, textile, and silk industries, Bernstein found no widespread agreement on custom and terms of trade as these are understood in the UCC.231 Her interviews of industry members revealed that such customs “may not consistently exist, even in relatively close-knit merchant communities.”232 She found possibly “loose behavioural irregularities,” often of limited geographical scope or conditional in form. She also found that merchants treated written and unwritten customs differently.233

Bernstein distinguishes weak form from strong form customs, a distinction also recognized by Richard Craswell.234 Weak form customs provide transactors with a pool of common knowledge, so they can assess trust, to facilitate repeat dealing. These are different from strong form customs in the Hayekian sense, whose existence the UCC assumes. Therefore, although parties do not view written custom, and far less unwritten custom, to be on par with contract provisions, the UCC incorporation strategy takes the strong-form approach and consistently seeks to fill gaps with custom, based on the notion that custom is more likely efficient because it has evolved through natural selection of rules and practices. Bernstein finds this assumption untenable based on what we know from modern behavioral game theory and psychology.235 Game theory informs us that behavioral regularities may or may not be efficient and that evolution can be highly path dependent and influenced by information cascades, heuristics, and biases. Thus, she finds no reason to believe that strong form customs exist that should produce legally enforceable contract provisions.236 Accordingly, from Bernstein’s perspective there is no reason to use custom to fill gaps as the UCC does. There is, however, evidence of weak form customs affecting expectations about the way business is conducted in specific industries, forming a set of relationship-preserving norms (RPNs), enhanced with trade rules of private legal systems, where reputation on its own is insufficient to support exchange with strangers. RPNs, however, are not gap fillers. They are distinguishable from End Game Norms, which parties want contracts to include.237

In her 2001 article on the cotton industry, Bernstein found that “[t]he cotton industry has almost entirely opted out of the public legal system, replacing it with one of the oldest and most complex systems of private commercial law.”238 The cotton industry at both the U.S. and international levels relies on association-drafted standard form contracts subject to arbitration. The major difference between courts and cotton industry tribunals is in the application of trade rules: the UCC directs courts to look to “immanent business norms” reflected in the course of dealing, course of performance, and usages of trade to fill gaps and interpret contracts. Tribunals engage in a “relatively formalistic adjudicative approach” with “little explicit weight to element of the contracting context” even if fairness dictates a different decision.239 Trade rules do not make usages of trade, course of performance, and course of dealing relevant to gap filling or interpretation and only very rarely look to custom when no trade rules or contract provisions are on point. Custom is not even mentioned in association-produced trade rules. She finds that compliance rates with arbitral awards are very high because failure to comply with trade rules can lead to expulsion from a trade association, a severe sanction that is widely publicized. Even short of expulsion, failure to comply can lead to other reputational sanctions, and association-imposed penalties.240

One of Bernstein’s recent articles more directly critiques the UCC incorporation strategy, which she says rests on the notion that compared to a formal adjudicative approach, the incorporation of immanent business norms into commercial contracts will reduce specification costs without unduly increasing interpretive error costs. Bernstein finds these assumptions to be “highly questionable” because parties rely on their own unreliable or interested testimony to prove immanent business norms in American courts and not objective evidence such as expert witness testimony, trade codes, or statistical evidence that a practice is widely observed. The result is that the incorporation strategy likely increases both specification and interpretation error costs. Bernstein advocates abandoning the UCC’s incorporation strategy in favor of a more formalistic approach to contract interpretation.241

Clayton Gillette offers a somewhat different response to the CISG (and UCC) incorporation strategy and at least a partial rebuttal to Bernstein.242 Gillette argues that while the existence of trade usages, which he refers to as a “pattern of behavior” and more generically as custom, do not necessarily imply that the parties have efficiently allocated risks, the application of custom can reduce costs of contracting, and therefore it is unclear whether a noncustomary default rule would actually be more efficient. He goes through CISG cases to make his point. Avery Katz builds on Gillette’s findings.243

Of course, a substantial diversity of approaches can likely be found in close-knit merchant communities, based in historical conditions, path dependence, and incentives. While Bernstein offers evidence of a substantial infrastructure of extralegal norms at work in business communities, other examples can be found of merchant communities relying on state law and state-created dispute-resolution institutions. Eric Feldman’s work on Japan’s tuna court is just such an example.244

Though the law and economics research offers significant advances, several limitations are evident. The literature is unclear on the concept of custom. For example, the rules of trade associations that Bernstein uncovers would be classified as usages of trade or custom by those who study the law merchant outside of the law and economics framework. Nor is the law and economics literature clear on the concept of what would constitute formal contract law and adjudication. Some of the law and economics literature exhibits a lack of appreciation of the distinction between behavioral regularities that carry with them a sense of obligation and those that do not. An obvious distinction outside of law and economics distinguishes behavior in the form of habitual conduct from norm-governed behaviour, the breach of which is considered wrong in some sense. Most who have studied the law merchant would find it problematic to classify mere statistical regularities as custom. There is a significant difference between a pattern of behavior and norm-governed behavior. Moreover, the law and economics literature is silent on what merchants who do not form rule-producing associations prefer. Finally, the law and economics research on merchant norms is based largely on rational choice theory and therefore requires substantial updating to consider advances in the behavioral sciences. Indeed, an alternative explanation for Bernstein’s preference-based account may be one based on the heuristics and biases and fairness and reciprocity norms of merchants. A major weakness in the norm theory work in law and economics is that it is based on the dubious assumption of rationality.

Finally, a literature exists in the political economy tradition investigating the incentives of lawmakers in so-called “private legislatures.” In this research, private legislatures are lawmaking bodies that are not part of the state legislative apparatus, or at least not directly so, like UNCITRAL and UNIDROIT, making rules for eventual adoption by states as model laws or conventions. This work started as investigations of the work of the American Law Institute (ALI) and the National Conference of Commissioners of Uniform State Laws (NCCUSL), organizations in the United States responsible for producing and amending the U.S. Uniform Commercial Code. The most well-known research in the field is probably Alan Schwartz’s and Robert Scott’s “The Political Economy of Private Legislatures.”245 Political economy insights have been extended to global lawmaking.246 There has been some work in rebuttal.247 This political economy research, based in rational choice theory, assumes that lawmakers are rational and self-interested, just like everyone else. When lawmakers operate within the lawmaking environment, what is known in positive policy theory as a “structure-induced equilibrium” results from specifying the utility functions of the lawmakers in the lawmaking process and the institutional structures that transform the preferences of the lawmakers into outcomes in the form of legal products. This model building is intended to explain the features of the legal products deriving from the lawmaking process under investigation.248 Variants on this approach can be found in public choice theory and more generally in the methods of political economy. The outcome of this research is that the output of legal rules is a function of the preferences of interest groups in the structure in which they operate and not of policy choices made to improve the rules.

25.5.2 Law and Society

There is a group of accounts about the pluralism of commercial law that can very roughly be classified as “law and society” accounts because of their connections with sociological approaches to the study of law and institutions. This categorization may be subjected to criticism for at least two reasons. First, no agreement exists on what legal sociology precisely entails, with various schools of thought approaching the subject and with approaches that vary among North America, the United Kingdom, and continental Europe. Second, some scholars I am placing in this camp are multidisciplinary: their work also partly relies on law and economics, for example. Some legal sociologists, moreover, are theoretical in approach, while others are empirical. Nevertheless, some attempt at taxonomy seems in order, and the law and society classification seems to capture the affinities among these disparate approaches better than most others.

One of the most influential theories about pluralism in commercial law is Gunther Teubner’s account of the lex mercatoria as an autopoietic system. This is a social theory about law originating in the work of the German sociologist Niklas Luhmann.249 It is also known as systems theory.

A system is autopoietic when its processes produce the components of the system constituting the system itself and necessary for the system to continue. The concept comes from biology, in which systems produce life, while in social systems what is produced is meaning. The components of an autopoietic system for a social system like law are communications that come in a grammar in the form of a binary legal code of legal/illegal. A key concept in systems theory is functional differentiation: the social world is composed of self-regulating systems that are related to each other, but that are closed and independent of each other. Relations between a closed system, such as the lex mercatoria, and other systems, such as the global economy, are relationships between the system and the external environment. Functional differentiation means that systems are not stratified. We cannot look only to a single system such as “society” or “economy” as a hierarchically higher or superior system but rather we can only study each system, recognizing that no single system covers all of society or an economy. Luhmann eliminated hierarchy and stratification from legal sociology.

A legal system therefore determines what it is as a matter of self-reference and in accordance with law. Law’s binary code of legal/illegal makes law a normatively closed system to be distinguished from moral codes of right/wrong or good/bad or a science code of true/false. Closed, however, does not mean isolated. Systems theorists use the concept of “coupling” to describe the interchange between systems and environment and “structural coupling” to describe continual interchanges. The environment does not make changes to a system but triggers when changes might be needed. Systems theory is a more robustly sociological alternative to legal positivism.

Teubner has used systems theory to offer an attractive explanation of the contemporary law merchant or lex mercatoria.250 Systems theory allows us to discard the hierarchy that puts national legal orders at the top then places doubt on the validity of legal orders that do not find their validity in the law of the nation-state. To systems theorists law made in a domestic constitutional order is simply one system of law and not deserving of a privileged place in determining the validity of legal rules of other legal systems. Other “governments” can make law as well. For Teubner, the law merchant is a closed system of global law. His account offers a defence of the “phantoms of the Sorbonne professors” that have been outlined earlier in section 25.4.251 His theory may not support a “mixed” legal system as proposed by transnational commercial law theorists because such a system is open and borrows validity procedures from other systems. Teubner explains how international arbitrators make law as follows:

Whenever arbitrators have constructively distorted economic realities by reading legal rules into them, they have actually enacted a new positive law which is unambiguously law and nothing else. Lex mercatoria is genuinely part of global legal system. It contains legal elements and nothing but legal elements, to be sure, the boundaries between the legal and the social are always blurring. But it is the productive misreading by the discursive practice of lex mercatoria that relentlessly defines and redefines its own boundaries. The process of “framing,” of drawing the boundary, of self-definition is never finished.252

Not all sociological approaches to study the pluralism of commercial law are grounded in systems theory. Other very influential work in a law and sociology framework is Yves Dezalay and Bryant Garth’s book, Dealing in Virtue, on the rise of international commercial and investment arbitration and the role of lawyers and academics from various national traditions in resolving north-south commercial and investment conflicts. This work is grounded in French sociologist Pierre Bourdieu’s concept of a field and has affinities with new institutionalism in sociology, with network analysis, and with political science research on epistemic communities and transnational issue networks.253 Dezalay and Garth base their research on extensive interviews of arbitrators and lawyers. Their work is rich in empirical findings and tells us a great deal about the state of the debate between mercatorists and statists outlined earlier in section 25.4. Dezalay and Garth expose a competition for arbitral business between the “grand old men,” prominent professors of commercial law in continental Europe, who argue for the use of general principles as a form of lex mercatoria, and a younger generation of technocrats, practitioners in Anglo-American law firms and schooled in the adversarial style of U.S. litigation. With the rise of the technocrats comes the decline of the lex mercatoria, though new standard form contracts and contract practices have begun to supplant the lex mercatoria as conceived by the learned academics who relied upon it in arbitration. Dezalay and Garth go into how arbitrators from both camps were involved in resolving major North-South disputes in the 1970s and 1980s. These arbitrators transformed political and economic disputes into business disputes, often served as agents both for developing countries and for the promotion of their own approaches to the law and dispute resolution, with the major oil arbitration of the period serving as the “founding acts” for their profession. Dezalay and Garth offer a typology for understanding how states who serve as seats of arbitration play their roles, with common law countries, in particular England—exemplifying a model of delegated justice—and Sweden—a model of parallel justice.254

The work of Susan Block-Lieb and Terence C. Halliday, reflected most centrally in their book, Global Lawmakers, employs a sociological approach known as the Chicago School in undertaking a detailed study of UNCITRAL and its work on its Legislative Guide on Insolvency Law.255 With its influence in the Chicago School, the book seeks to uncover the “ecologies” of the making of commercial law at the international level. The work is based on extensive data, fact-finding, and fieldwork by the authors, who also participated in the lawmaking process. It offers insights into competition and collaboration among various international organizations. This work is perhaps the most recent detailed empirical work on how international commercial law is produced.

Another important work that may be broadly understood to fall within the law and society approach to examining the pluralism of commercial law is that of Gralf-Peter Calliess and Peer Zumbansen, though their work is significantly multidisciplinary and defies categorization. They argue that theorizing about transnational private law is not feasible without a high degree of multidisciplinary inquiry.256 Calliess and Zumbansen offer an “explanatory and constructive tool to describe, assess and further develop the different law-making regimes that can be observed in the transnational arena.”257 They seek to explain examples of transnational private law through what they describe as a methodological approach. “[W]e understand transnational law above all to demarcate a methodological position rather than to identify a perfectly map-able doctrinal field.”258 They borrow from discussion of internet governance the notion of “rough consensus and running code” (RCRC), which they describe as “a dynamic process of consensus building and code evolution” that can capture how transnational lawmaking occurs.259 The authors locate their work in the context of projects studying law and globalization. They admit that “with such an orientation, the net is—admittedly—cast wide,” placing their work within the ambit of a diverse range of research. They use the lex mercatoria, which they define as “one of the most important laboratories to reflect on the elements of a legal order emerging at a critical distance from the state,” as an example of law “which can be but need not be state-originating, which can be but need not be privately created or resulting from a complex interaction between official and unofficial norm-creation.”260 Lex mercatoria in their conception is thus a hybrid. They evaluate transnational law from the perspective of the public/private divide, the difference between coordinative (private law) and regulatory (public law) legal functions, and the substantive and procedural aspects of legal process. RCRC facilitates a discussion about whether transnational private law is law by pushing the substantive inquiry into the procedural, focusing on a bottom-up approach to lawmaking that will assist in overcoming the obstacle of a limited nation-state focus. After developing the framework for analysis, the authors undertake two case studies, one on transnational consumer contracts and the other on transnational corporate governance. The authors argue that RCRC helps in developing our understanding of law and social norms, soft law, and customary international law.

25.5.3 Critical Accounts

This section examines approaches to the study of the pluralism of commercial law that are more evaluative, critical, and normative, emphasizing the question of whether and under what conditions the privatization of commercial law is legitimate or otherwise appropriate. This section focuses on the work of A. Claire Cutler and Stephen Gill, who analyze the emergence of a new constitutionalism regarding the law merchant as an instantiation of disciplinary neoliberalism.261 This section also addresses the ways in which lawyers from the Global South have resisted the application of the law merchant. Finally, we will briefly cover how self-proclaimed critical legal theorists have examined the law merchant, though they have covered the field tangentially.

Cutler and Gill are likely the most important scholars in the critical tradition as it relates to plural legal orders of a modern law merchant. Cutler in particular takes on the law merchant for its role in establishing a neoliberal global legal order that privatizes the production of law, avoiding the requirements of democratic legitimacy in the process.262

In her seminal work in the field, Cutler argues:

[F]undamental transformations in global power and authority are enhancing the significance of the private sphere in both the creation and enforcement of international commercial law. State-based, positivist international law and “public” notions of authority are being combined with or, in some cases, superseded by nonstate law, informal normative structure, and “private” economic power and authority as a new transnational legal order takes shape. Transnational commercial law or the new law merchant is an integral component of this emerging transnational legal order.263

Both Cutler and Gill see the new constitutionalism of privatization as the political-legal counterpart to disciplinary neoliberalism, a process of intensifying and deepening market approaches to organizing social orders and thereby increasing the power of capital and transnational corporations.

While some of Cutler’s work may be seen to rely on a questionable historical account of the law merchant, she has also explains how authority can arise from cooperation.264 One does not have to accept, moreover, a strict conception of historical materialism to argue that history matters, even in its symbolic form. Calliess and Zumbansen have argued that accounts that focus too much on history ignore the significance of the law merchant in the larger debate on juridification and on distinguishing law from nonlaw.265

The work in transnational legal theory of Calliess and Zumbansen outlined in the preceding section could also be said to be in a critical tradition because they examine the democratic legitimacy of transnational private law, the rise of market participants as political citizens, and the implicit politics of the public/private divide.266

International lawyers sympathetic to the aims of developing countries have taken a critical stance on the use of general principles of law by arbitrators, which they argue favors the interests of investors from developed countries at the expense of people in developing countries. One of the principal protagonists in this debate is M. Sornarajah, who has a long history of writing on this subject going back to the early 1980s and during the advent of the New International Economic Order. His work falls with the Third World Approaches to International Law (TWAIL) school of thought. Sornarajah has made a number of arguments against general principles in particular and transnational law in general. According to Sornarajah and TWAIL scholars, the “general principles of law recognized by civilized nations” language used by arbitrators and found in the ICJ Statute, Article 38(1), largely tracks an earlier age in which “civilization” referred only to Europe. Sornarajah argues that counsel for foreign investors and arbitrators from investor states sought to locate foreign investment law in public international law in order to override the constitutional power of the state, but they did so only in relation to poor states. They interpreted a transnational law to have this overriding feature in a selective way, ignoring other general principles supporting the uncontroversial principle that private party autonomy cannot defeat mandatory principles of public law.267 Sornarajah makes the case against the misuse of general principles and transnational law in his early examination of oil and natural resources arbitration.268

A postmodern account of the lex mercatoria can be found in Boaventura De Sousa Santos’ Toward A New Legal Common Sense, though Santos might resist the postmodern classification.269 Santos argues that a paradigmatic transformation is occurring between modernity and “another emergent time” for which we have only signs but do not yet know. According to Santos, modernity is a “sociocultural paradigm” based on a tension between social regulation and social emancipation, which has totally run its course and has lost all its regenerative capacities. Santos argues that an oppositional postmodernism informs us that modern problems have no modern solutions. To Santos, modernity has produced legal institutions that cannot fulfill either the promises of modernity itself or a future we have yet to see but which is showing signs of emergence. The law merchant is one of the many legalities under Santos’ scrutiny. He contends that the contemporary law merchant is a “globalized localism,” a local phenomenon that is successfully globalized. According to Santos, it is not a globalized legal culture. The relevant local phenomenon when it comes to the law merchant is a set of practices designed to promote capital accumulation for transnational corporations, dominated by American interests and American corporate law firms.

Finally, at least one critical legal theorist, Roberto Mangabiera Unger, has taken up the question of the law merchant. It is unclear whether Unger’s work more appropriately belongs in the law and society discussion earlier in this chapter because of course work in critical legal studies often defies categorization. In Law in Modern Society, Unger examines the role of law in societies and how the bases for the rule of law emerge in advanced capitalist societies, with a focus on understanding what law can tell us about hierarchy and authority in societies. Regarding how Western legal orders arose, Unger argues:


[T]he decisive event was the success of established aristocracies or of an emergent “third estate,” composed of merchant and professional groups, in preserving or acquiring a measure of independence from the monarchs and their staffs. Were it not for this success, however limited and transitory, the rule of law ideal might never have won its preeminent place in the modern West.270

According to Unger, what happened in modern Europe with the law merchant and other bodies of law was a “breakthrough” that “made it possible to fuse the two bodies of law into a legal order that differed from both its parents.”271 This was the result of compromise leading to cooperation of monarchic bureaucracy, aristocratic privilege, and middle-class interests. Middle-class interests needed some protection from rulers when they were not masters of the state and so supported rule of law.

25.5.4 Positivist Accounts and Norm-Recognition Strategies

There has long been debate about whether legal positivism can provide an adequate description of legal systems that are not confined to the traditional legal systems of states. Jeremy Waldron, for example, has been critical of Hart’s The Concept of Law and its role in hindering legal positivists from paying appropriate attention to international law.272 The response to this critique would be that legal positivism is meant to be a general jurisprudence that would apply to any form of law including international law. To be sure, some scholars have attempted to understand traditional forms of public international law from the standpoint of legal positivism,273 but there has been less focus on whether positivism can adequately describe or elucidate the validity conditions for the law merchant or a transnational commercial law, though there have been some moves in this direction.274

Linarelli offers a transnational or cosmopolitan version of legal positivism, to be contrasted with the more traditional state-based version.275 He argues that the main worry about positivism as an account to describe the law merchant or a transnational commercial law is its total reliance only on single states and their officials for secondary rules. The traditional notion of positivism is as an account of state dominated, municipal, territorial, legal systems, which he classifies as the political conception of positivism. Linarelli argues that a transnational conception of positivism is possible, removing the state as an enabling condition for a legal system. He argues that a transnational conception of legal positivism requires that five conditions be met: (1) acceptance by the participants in the legal system of the rules of the system as valid, binding, and authoritative; (2) systemic qualities of normative consequence within the putative legal system that make the normative order that the system represents intelligible or comprehensible to the participants; (3) secondary rules and secondary rule officials, though they can be distributed across different state and nonstate hierarchies; (4) shared agency between secondary rule officials demonstrating sufficient mutual responsiveness and joint commitment to a legal system; and (5) primary rules addressing issues that legal systems usually address, such as property, contract, and dispute resolution.276 Linarelli offers a version of legal positivism connecting to positivist accounts based in the notion of law as planning or “massively shared agency.”277 His theory posits a distributed space for a legal system in which rules of recognition and other secondary rules may be shared. Likewise, Sweet and Grisel offer evidence of how judicialization of dispute resolution can result in feedback effects as between arbitral tribunals and national courts in interpreting the New York Convention on Enforcement of Arbitral Awards.278

Toth’s account grounds closely to Hart and starts with a focus on what constitutes a primary customary rule. Borrowing from public international law, she argues that a customary rule is established by proving (1) use and (2) opinio juris or a sense of legal obligation. She acknowledges the circularity of the criteria: it prescribes a rule to be followed out of a sense of legal obligation before the legal obligation arises. She argues that Hart’s notion of a critically reflective attitude provides the opinio juris element with fact-based criteria upon which to determine whether a legal rule exists. The way out of the circularity, she contends, is to focus not simply on isolated rules, but on questions about a legal system. Moving on to Hartian secondary rules, she starts with the rule of adjudication, which she reshapes into the terms of adjudication, given the contractual nature of international commercial arbitration. She argues that the rule of adjudication is a precursor to a rule of recognition. The problem she identifies with rules of adjudication is that they are not from the lex mercatoria but are state-based rules and that this is contrary to Hart’s claim that primary and secondary rules are supposed to be from the same legal system. Here she looks to the function of rules of adjudication and finds that arbitration fulfills a function of a rule of adjudication. She contends that once an arbitral tribunal finds a violation of lex mercatoria, the lex mercatoria moves closer to a form of “efficacious legal control” because a legal sanction now attaches to the violation. She argues for a similar transformation of the rule of recognition, looking to the function of the rule of recognition. She argues that “a-national recognition criteria” exist, applied only by arbitrators according to the terms of adjudication, in the form of the two-part test to determine whether a primary rule exists. To deal with Hart’s concern about the static nature of custom, Toth finds that functionally the lex mercatoria maintains built-in mechanisms for change.279

Well-rehearsed critiques of positivist accounts of the law merchant argue that these positivist theories are incomplete, question-begging, and parochial because they place too much emphasis on state law. Gaillard, for example, says in connection with reliance on Hartian jurisprudence:

It nonetheless remains an assumption; simply, the assumption lies in the choice of the supporting philosophy rather than in the presentation of the concept that is being promoted. The resulting benefit is to present a mere allegation as the inescapable conclusion of a compelling reasoning. The statement remains a pure argument by authority. It would suffice to change the philosophical postulate to reach the exact opposite result.280

Gaillard goes on to explain three theories of international arbitration, one based exclusively on what he calls state positivism, a second on a plurality of national legal orders, and a third based on the notion of an autonomous arbitral legal order.

25.6 Soft Law and Global Finance

International economic law, the international law governing economic relations between states, divides into three branches for trade, investment, and finance. International trade is highly legalized, governed by substantial treaty law in the form of multilateral and plurilateral agreements under the umbrella of the World Trade Organization (WTO) as well as a plethora of regional and bilateral trade agreements. State-to-state dispute settlement is the norm in trade relations between states, with the WTO Dispute Settlement Body sitting at the apex of a legal system to decide trade disputes between WTO member states. Foreign investment law is a mix of bilateral investment treaties, customary international law, and general principles of law. As authorized by treaty, investor-state arbitration resolves disputes between states and foreign investors. Much of the earlier discussion about general principles and the lex mercatoria are relevant to investor-state arbitration, though most investment arbitrations concern issues of treaty application and interpretation.

Few norms governing global finance, however, derive from traditional legal sources as they are understood in public international law. Chris Brummer has shown that many of the norms governing global finance are soft law, though the concept of soft law itself is contested.281 He argues that states engage in high levels of compliance with these soft-law norms.

Law as it is conventionally understood has a narrow role in the post–Bretton Woods regulation of global finance. The International Monetary Fund and World Bank, both constituted by treaty in the form of articles of agreement among states, do not do much by way of regulating finance in a traditional sense. They engage mainly in monitoring. Most of the norms for global finance are informal agenda setting standards for countries to rely upon to produce domestic financial regulation. The institutions producing these norms tend not to be creatures of treaty. They operate mainly by consensus and coordination, overseen by central banks, domestic regulatory agencies, and finance ministries. Perhaps the best known of these groups is the G-20, which now largely sets the broad agenda for international standards, and the Financial Stability Board, which has oversight over systemic financial risk. Other important bodies include the Basel Committee on Banking Supervision, the International Organization of Securities Commissions, and the International Association of Insurance Supervisors, responsible for standard setting for banking, securities regulation, and insurance. Other lesser known bodies set standards for specific areas relevant to global finance.282 The result is that we really cannot understand the regulation of finance at the global level without consulting these nontraditional sources of norms. It therefore could be said that a robust pluralism exists in the regulation of economic relations between states.

25.7 The Future

One feature that sets commercial law apart from other areas of the law is that it adapts to the practices of people and organizations engaged in commerce. These people and organizations have come to be known traditionally as merchants, a term that has been used throughout the centuries and employed in twentieth-century legal instruments such as the American UCC, though what constitutes a merchant has changed a great deal over the centuries, and really the terminology needs to move on to reflect the needs of business. Commercial and business practices in turn depend on the technology available in a given era, which market participants will use to reduce transaction costs. It used to be that paper was the technology available to market participants to accomplish these aims, and the law accommodated by attaching legal significance to bits of paper, such as through the concept of negotiability as it applies to bills of exchange, promissory notes, and checks. Merchants and the financial institutions they rely upon can now use digital entries and code to reduce transaction costs. We are seeing the rise of a lex cryptographica in the form of the distributed ledger and blockchain, which has the potential to revolutionize commercial transactions. The result is a scenario in which code replaces law.283 The lex cryptographica may obviate the need for custom and usage and replace the law merchant in some cases.

Other tensions are being placed on the notion of a law merchant or lex mercatoria from other quarters. Dezalay and Garth suggest that the procedural and positive law orientation of legal technocrats is on the rise in international commercial and investment arbitration and reliance on the lex mercatoria may be declining. They published their work in 1996. A progress update seems warranted, based on an empirical investigation of the practices of arbitrators and lawyers in the field.

Soft law will very likely continue to dominate the field and grow to cover more areas of commercial and business activity. Soft law is now the dominant form of law being made by international institutions engaged in global commercial and business lawmaking. Rarely, for example, will be find UNCITRAL and UNIDROIT producing treaties. The transaction costs associated with producing treaties and in obtaining enough ratifications for entry into force have proven to be far too high. The result will likely be an ever-growing production of norms that do not comply with the traditional categories of official state law, particularly at the transnational level, by both state- and business-sponsored and -funded institutions. Norm use will and probably already has transitioned from use by business communities to actual governance of the international legal architecture for transacting in the global economy. These norms blur the old distinctions between regulatory and transactional rules.

To conclude, legal pluralism will continue in commerce and finance. Its characteristics will be the subject of transformation and evolution. Some areas of transnational commercial law, such as the norm-creating features of standard form contracting by professional associations, will likely remain stable. Other areas, such as the use of general principles of law, will likely evolve. And new areas, such as in the development of norms around software code and digital technologies, will likely rise in use and prominence.
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chapter 26

Private Uniform Law and Global Legal Pluralism


Gralf-Peter Calliess and Insa Stephanie Jarass




Global legal pluralism comes in many forms and carries various implications. On its face, legal pluralism points to the undeniable fact that there is more than one legal order in operation and that different legal orders may overlap, simultaneously claiming authority over the same relevant situation, problem, or dispute. This is most obvious for the 193 or so legal systems of nation states, which may conflict horizontally in a given international situation. Legal pluralism is pertinent also in federal states and quasi-federal systems like the European Union, where conflicts additionally arise in the vertical dimension. Moreover, regulatory overlap is unavoidable where, adjacent to domestic legal systems, one or more international law regimes are operating. Even if substantive norms are harmonized on the international level, but operate under various domestic judicial systems, legal pluralism is inevitable. However, the extent of normative plurality literally explodes, where the dogma of legal centralism, that only state-backed normative orders qualify as law, is overcome. If private and social legal regimes are taken into consideration, there is not a single situation left that is not characterized by overlapping and competing claims for authority. Legal pluralism is no longer the exception but the rule.

In the normative dimension, global legal pluralism has various implications. In its strongest version the normative claim is that legal pluralism is not a problem to be tackled by harmonization efforts. To the contrary, legal pluralism is perceived as a normative end that contributes to the realization of values such as variety, diversity, and contextualism. Thus, societies should uphold and even reinforce legal pluralism. A weaker version of legal pluralism first entails the normative claim that each legal order should realize that it operates in a context of competing legal orders, in which claims for authority may or may not have legitimacy. Second, normative conflicts between competing legal orders should not be solved in an all-or-nothing fashion. Rather methods of conflict mitigation should be employed, which permit normative conflicts as a source of productive creativity.

This chapter shall trace the phenomena of legal pluralism in the field of commercial law. Legal certainty is of paramount importance to merchants. Therefore, efforts to harmonize commercial law on the international level are pertinent, albeit with limited success. As states proved unwilling or unable to create uniform commercial law, various private initiatives were established to achieve this end, the most prominent examples being the International Commercial Terms (Incoterms) and the Uniform Customs and Practice for Documentary Credits (UCP), both promulgated by the International Chamber of Commerce (ICC). From the perspective of global legal pluralism, such privately created uniform commercial law is an instance of legal pluralism. Interestingly, in this case it is not state law as the universal rule, which encounters conflicting normative claims of a substate social field, but a privately created normative regime that claims universal authority over the fragmented domestic commercial law regimes. According to conventional legal theory, such a claim is simply ridiculous and it seems impossible for private uniform law to operate successfully. However, an analysis of English and German case law reveals that the Incoterms and the UCP are effectively operating as uniform law, and thus as a privately created functional equivalent to international instruments such as the 1980 UN Convention on Contracts for the International Sale of Goods (CISG). Beyond theoretical discussions in textbooks, judges do practice what global legal pluralism suggests, at least in its weak version.

This chapter is organized as follows. The history of commercial law is a good starting point to relativize legal centralism (section 26.1). At the same time, the forces working toward uniformity are particularly strong in the field of commercial law (section 26.2). There are two roads to uniform commercial law. On the one hand, uniform private law is created by public or private international organizations in the form of conventions or model laws, but ultimately it must be ratified and transformed into domestic private law by nation states (section 26.2.1). On the other hand, with standard form or model contracts a uniform set of rules for specific types of transactions is created by industry self-organization, but ultimately it must be adopted or incorporated into the contract by reference by contract parties, a method we call private uniform law (section 26.2.2). We trace the making of private uniform law by the ICC, taking the Incoterms (section 26.2.2.1) and the UCP (section 26.2.2.2) as examples, before we turn to the conditions, under which such rules can successfully operate as uniform law (section 26.3). According to law in books, private uniform law is contract language apt to be overruled by domestic private law and jurisprudence, a fact which makes it impossible to produce uniformity on the international plain (section 25.3.1). An in-depth analysis of Anglo-German case law shows, however, that judges treat the Incoterms and UCP in fact like uniform private law (section 26.3.2). Finally, we explain this impossible reality of private uniform law as an instance of global legal pluralism in action (section 26.3.3).

26.1 A Brief History of Commercial Institutions

Any economic transaction more complex than the immediate exchange of goods of easily assessable quality depends on convincing the involved parties that in case of doubt they will be able to enforce their mutual promises for performance. In other words, commerce will seldom flourish where effective and low-cost institutions supporting contractual commitments are unavailable. Although modern lawyers tend to think predominantly of state-created commercial law, including courts and enforcement mechanisms, as the institutions fulfilling these functions, the neighboring disciplines of legal history, legal sociology, and more recently new institutional economics provide ample evidence of instances where social forces as well as private entities create and maintain reliable contract enforcement institutions. While most lawyers will generously admit that private ordering works in the shadow of state commercial law and may supplement it, in fact private contract enforcement institutions may also work as a substitute for state commercial law, specifically where the latter is “very costly, slow, unreliable, biased, corrupt, weak, or simply absent.”1

If we assume that public and private contract enforcement institutions work as functional equivalents and that their relative importance depends on their competitiveness regarding the legal needs of contract parties, the precise institutional mix prevailing on a given market is factually, geographically, and historically contingent. Factually, some markets, such as the diamond trade,2 cotton trade,3 or the shipping industry4 are governed by industry-specific private legal systems, while others are not. Geographically, in some markets, mainly in Western countries, merchants can and do rely predominantly on state commercial law, while in less-developed or transformation countries they cannot. In other regions, like Asia, they do not for cultural reasons.5 Historically, even in the Western world the extent to which merchants were able to rely on contract enforcement institutions provided by the state was subject to change. Thus, the history of commercial law in Europe is commonly divided into different phases, where the commercial revolution in late medieval Europe was accompanied by the evolution of “ancient” (or medieval) lex mercatoria, which during the eighteenth and nineteenth centuries was integrated into and absorbed by the domestic commercial laws of the rising sovereign nation states. After World War II, however, European commercial law scholars resurrected the idea of a transnational commercial law, which purportedly develops in international commercial arbitration and, today, is referred to as “new” lex mercatoria.6

But this is only the Eurocentric part of the history of commercial law. Drawing on the term silk roads (Seidenstraßen), first coined by German geologist Ferdinand von Richthofen in 1877, Peter Frankopan7 recently reminded us that after the successful capture of Egypt, the Romans were already engaged in large-scale, long-distance trade connecting them through Persia with China and through the Red Sea with India. Following the rise of Islam after a merchant from Mecca named Muhammad turned into the prophet of a new religion, these trade routes continued and extended through the Persian Gulf under the Muslim rule from the newly constructed city of peace, Baghdad, which remained for centuries the richest and most populous city in the world. When the commercial revolution took off in thirteenth-century European trade centers like the Champagne Fairs, which connected merchants from Venice and Genoa with those from Bruges and Ghent, the heartland of the world system continued to be situated in the Mideast.8 The Italian merchant mariners most likely learned the organizational patterns and customs of commerce from their Eastern counterparts.9 The registering of debt for later payment through sealed contracts, backed by an official fair seal at the Champagne Fairs since 1247,10 for instance, resembled a practice established by the Sasanian rulers in Persia as early as in 220 ad.11 Indisputably, however, commercial practices were refined in Europe and payment and credit techniques became more sophisticated in a process involving banking families like the Medici and the Fugger while debt increasingly became separated from the underlying sales transactions and finally could be traded as securities at exchanges established in London and Amsterdam.12

During the eighteenth and nineteenth centuries, the rising sovereign nation states modernized their judicial systems. As a result, general state courts increasingly acquired jurisdiction over commercial cases and national private and commercial laws absorbed the substantive customs and practices of commerce. In England, the integration of the law merchant into the common law is predominantly ascribed to Lord Mansfield. As Chief Justice of the King’s Bench between 1756 and 1788, in commercial cases, a special jury informed him on merchant customs, which he repeatedly called in from Guildhall. In contrast to earlier practice, he turned those customs from facts into general legal principles to be applied in later cases as well, thus for the first time creating a body of commercial law as part of English common law.13 In continental Europe, the integration took place during the nineteenth century codification process.14 In Germany, for example, the first instance was the imperial law on bills of exchange of 1849,15 followed by the comprehensive codification of commercial law in the Allgemeines Deutsches Handelsgesetzbuch (ADHGB) of 1861.16

After all, the evolution of commercial law seems to have taken place in recurrent cycles: an expansion of trade led to changed legal needs unmet by the established legal systems. Therefore, merchants relied on self-help and self-regulation where best practices over time turned into trade usage and custom, which were applied and developed further by commercial dispute resolution. Specialized merchant courts operated at city markets, trade fairs, or harbors, often as a privilege granted by authorities interested in levying customs duties. Due to endeavors to modernize the legal system, the newly created legal innovations finally were absorbed by and reintegrated into the general legal system. One may see the Roman ius gentium as an early instance of such innovation cycle. When the Romans expanded their trade throughout Italy and across the Mediterranean, their ius civile was ill-suited to meet the needs of foreign trade as it did not apply to foreigners and was overly formalistic. Thus, in 241 bc, a special praetor was empowered to deal with litigation concerning non-citizens. This praetor peregrinus developed a considerably more flexible and functional body of rules, which came to be known as ius gentium, a transnational law representing the general principles common to all civilized nations. After all inhabitants of the Roman Empire became citizens in 212 bc, the need for a separate legal order became less pressing. However, the peregrine praetors’ principles were not discarded, but rather absorbed into the ius civile, contributing to its later much appraised universalist quality.17

26.2 Uniform Commercial Law

The techniques and organizational patterns of long-distance trade, which were passed on along the trade routes between East and West through mechanisms of cultural exchange, may retrospectively be expressed as “general principles common to all civilized nations” (ius gentium). However, the specific customs applied by local merchant juries varied considerably from market to market,18 where different market makers of ecclesiastical19 or feudal20 origin competed fiercely with commercial cities to attract foreign merchants as a source of revenue.21 A medieval lex mercatoria simply did not exist, if that means that a coherent set of norms applied throughout Europe and beyond.22 Instead, a substantial amount of local legal pluralism was involved in the institutional organization of commerce. However, institutional competition between local authorities limited the extent of variation, as merchants were mobile and trade routes changed often, leading to a constant rise and fall of commercial centers.23

Against this background, the integration of commercial law into the state legal system had major advantages. The variety of local and often industry-specific commercial custom was washed away by the creation of a coherent set of uniform legal rules, which generally applied to any kind of commercial transaction and ideally was interpreted and enforced in a consistent manner. Thus, commercial institutions became not only both comprehensive in the factual dimension and all-inclusive in the social dimension, but at least in nation states as distinguished from commercial city states, they became more inclusive in the spatial dimension. Thus, the concept of the market was considerably extended as it no longer resembled a real place such as a fair, town market, or sea harbor, but was perceived as the ideal place, where offer meets demand.24 The rise of state-created and -enforced commercial law can be explained by economies of scale, realized in the process of economic modernization. While state commercial law entails high fixed costs for the setup and maintenance of institutions like courts, laws, and enforcement procedures, including the education of a legal class, the marginal costs of extending that governance system to additional transactions are negligible. The opposite is true for traditional private ordering institutions. Based on reputation and ostracism, they best operate in the context of specific types of transactions, often repeated among close-knit social groups, while their transfer to new transactional contexts over time and space is costly if not impossible. Thus, state commercial law enabled and facilitated the emergence of modern complex exchange on competitive markets.25

However, from the very beginning of this process one important caveat applied: the territorial scope of the nation state’s jurisdiction to prescribe, to adjudicate, and to enforce was limited. While formalizing and rationalizing commercial law for the domestic market through the production of legal unity in the substantive dimension and through the provision of reliable legal services in the procedural dimension at the same time, commercial law became territorially fragmented. State commercial law created a domestic market. Although this did not result in a complete denial of justice for international commerce, in cross-border situations additional uncertainties arose regarding which court had jurisdiction, which national commercial law should apply, and whether a resulting judgment would be recognized and enforced in another nation state. The conflict rules of private international law and the laws on international civil procedure address these issues, but contrary to the prima facie meaning of the word, there are no uniform rules on the international level. Each state applies its own conflict rules.26

Before describing different strategies to overcome the resulting problems, it is necessary to first explore the specific virtue of uniform commercial law. The positivist legal theories that accompanied the rise of the sovereign nation state developed an obsession with coherence and consistency understood as the unity of the legal order (Einheit der Rechtsordnung), as reflected by Kelsen’s basic norm or Hart’s ultimate rule of recognition. In commercial law, however, there exists a rather functional than fundamentalist rationale for uniform law, which is related to the mechanism of pricing. To find the right price for a given transaction, for example, a sale of goods, both buyer and seller must be aware of any risks involved. Identified risks can either be mitigated by employing governance mechanisms, which might turn out to be costly, as with a letter of credit issued by a bank as a third party to the transaction, or they must be clearly distributed among the parties to allow the risk-bearer to price the risk out and, where necessary and possible, insure against it, which again might turn out to be costly.27 In short, for a merchant it is not so important, if the applicable warranty period is six month or two years, but it is important to know which period applies in advance to be able to calculate the right price. If the exact content of the mutual obligations under a contract remains unclear, because it is not predictable which mandatory or default rules a court will apply in case of future dispute, merchants are unable to calculate prices accordingly. Thus, predictability is of eminent importance in commerce.

Where commercial law is territorially fragmented, predictability is much lower in international than in domestic commerce. To encounter the legal uncertainties entailed in cross-border situations, parties must assess which national law is applicable in line with the rather complex choice of law process applicable in the forum. Furthermore, for at least one party of the international transaction the applicable law will be alien so this party will need to gain further knowledge about the foreign law.28 Even if the parties want to simplify the choice of law process by means of a choice of law clause, it is still necessary to consider whether this choice of law clause will be recognized in the respective forum or whether overriding mandatory provisions might conflict.29 These information-gathering processes normally entail costly legal advice from lawyers or other experts, which are likely to rise depending on the complexity of the case.30

Such transaction costs diminish the overall economic benefit of a transaction and they might even prevent the parties from bargaining when the costs exceed the potential gain.31 The so-called “international transaction dilemma” is generally perceived as an obstacle for international trade.32 The leverage point of uniform law in this scenario is clear: By establishing uniform rules, for example, for international contracts, important differences are erased and the assessment of the legal framework for the respective international transactions becomes less costly. A party intending to engage in international trade only needs to know one, or in case of the CISG, which applies to international sales only, two legal regimes—one for domestic and one for international transactions33—thus being able to realize economies of scale.34

26.2.1 Uniform Private Law: States’ Efforts to Harmonize Commercial Law

To prevent cross-border trade from suffering, the idea to create a “world private law” by means of international treaty harmonization arose as early as in the late nineteenth century, that is, in the so-called first phase of economic globalization.35 This endeavor, however, turned out to be more difficult than expected. More than one hundred years of work within different public international organizations like The Hague Conference on Private International Law, the International Institute for the Unification of Private Law (UNIDROIT), and the UN Commission on International Trade Law (UNCITRAL) have resulted in little but fragments, for example, the CISG. The post–World War II ideological division into the West, the East, and the South was, of course, not a particularly favorable context, but even after the fall of the Iron Curtain, matters did not improve. After all, the hopes for a world of private law based on multilateral treaties have been somewhat deflated.36

In this context the choice of instrument became more important.37 In the beginning, the only tool to pursue unity was the international convention, which is still the classical vehicle for international harmonization.38 Over the years, however, the treaty-making process turned out to be very costly, cumbersome, and of uncertain success, as states often refrained from ratification.39 Hence, the development of more flexible instruments was the natural answer.40 Model laws and other soft law instruments, which leave considerable room for national legislatures to deviate, were increasingly being used,41 while the traditional convention was reserved for legal fields where a high degree of uniformity was needed.42 A prominent example of the soft law approach are the UNIDROIT Principles of International Commercial Contracts (UPICC), which since 2016, have been made available in a new fourth edition. Drafted by a group of internationally renowned comparative law scholars, the principles intend to express the common core of national contract laws.43

The trend toward soft law is also reflected in federal and regional harmonization efforts. In the United States, federal courts exercising diversity jurisdiction originally applied general federal common law rather than state commercial law in an endeavor to create a precedent-based common commercial law.44 When the U.S. Supreme Court stopped this practice, the American Law Institute (ALI) and the Uniform Law Commission (ULC), two private nonprofit organizations with strong ties to the U.S. legal system and state legislatures, began drafting the Uniform Commercial Code (UCC) in 1941, which first was released in 1952 and has been repeatedly revised since then. The UCC is a model law, successfully adopted by all fifty states, although there is a considerable degree of variation.45 The European Union in its ambition to create an “internal market” unified the commercially relevant parts of private international law and international civil procedure by the so-called Brussels (1968) and Rome (1980) Conventions, which after the millennium were revised and turned into immediately applicable regulations. Substantive commercial law was only partly harmonized by issue-specific directives, which leave member states some room to maneuver, although considerably less than a model law. The recent project of harmonizing sales law for business-to-consumer transactions via the Common European Sales Law Regulation, an optional instrument, failed.46

26.2.2 Private Uniform Law: The ICC’s Efforts to Harmonize Commercial Law

Historically as well as contemporarily, examples of private entities engaging in the facilitation of cross-border commerce by producing uniform rules for commerce are numerous. Since the establishment of legal centralism, that is, the theoretical and practical acceptance of norms as legal under the condition that they are sanctioned by a state, there are essentially two roads to the validation of private uniform law. Private norm entrepreneurs can address either states or contract parties to adopt the promulgated uniform norms. The former is the case with model laws drafted and promulgated by private entities, but finally adopted by state legislatures, as illustrated by the UCC. Another example is the Comité Maritime International (CMI), which is concerned with the unification of maritime law since 1897. The latter is the case with model contracts drafted and promulgated by trade associations to standardize contractual practice in the industry, but finally adopted by contract parties. An example that enjoys celebrity status is the Master Agreement of the International Swaps and Derivatives Association (ISDA),47 but examples from other industries are abundant.48 The preamble of the UPICC addresses both legislators and contract parties as potential users simultaneously.

The uniform commercial rules contained in “private model laws” must be adopted by multiple legislatures without too much variation to achieve their purpose. However, comparable to international treaty harmonization, the successful adoption by a critical mass of legislatures is uncertain, can take decades, and often fails. In addition, any revision of the model law faces again the same problems, a fact that results in the so-called “petrification effect” of successful uniform laws. “Model contracts” adopted by contract parties are either incorporated by reference into a contract, with the result that the uniform norms are transformed into contract clauses subject to the mandatory rules of the applicable contract law, or their use in a given industry becomes universal and they qualify as customary law. As a result, they govern contracts that do not explicitly incorporate them, but they cannot be revised by fiat of the private norm entrepreneur. Thus, both roads to the validation of private uniform law are subject to specific flaws.

In the following, we discuss the problems related to private uniform law drawing on the efforts of the International Chamber of Commerce (ICC), Paris, to harmonize commercial law. More specifically, we focus on the International Commercial Terms (Incoterms) and the Uniform Customs and Practice for Documentary Credits (UCP) as the most prominent instances of private uniform law promulgated by the ICC.49

Business organizations and networks have always played an important role in commercial development and trade growth. Between the eleventh and eighteenth centuries, merchant guilds were crucial for commercial development in Europe.50 In 1599, in Marseille, the term “chambers of commerce” appeared for the first time, and ever since merchant guilds were increasingly displaced by or rearranged as “chambers of commerce”. Today, chambers of commerce are organized either under public law with mandatory membership of local businesses (continental European model) or under private law as voluntary associations of business interests (Anglo-American model). With the World Chambers Federation (WCF), the ICC today provides a global forum uniting the network of 12,000 chambers and their respective business communities. However, rather than acting as an umbrella for domestic chamber federations, the ICC has its own membership of over six million members in more than one hundred countries, organized in ICC National Committees.51

The ICC was founded in 1919 in Atlantic City on the initiative of the International Trade Conference. After World War I, no world system of rules governed trade, investment, finance, or commercial relations. Without waiting for governments to fill the gap, the ICC’s founders acted on their conviction that the private sector was best qualified to set global standards for business and moreover, they perceived themselves as “the merchants of peace”. As a non-governmental business organization, the ICC sees itself as a representative of trade and commerce with the objective of promoting international trade inter alia by harmonizing and standardizing international trade practices. The headquarters of the ICC is in Paris, but the National Committees in more than ninety countries ensure worldwide representation. Moreover, the ICC is accredited in almost all international organizations, such as the United Nations and its specialized agencies.52

26.2.2.1 Incoterms

In a distant sales contract, whether international or domestic, the purchased goods must be transported from the seller to the buyer. Thus, it is essential to specify in the contract the place of performance (delivery and passing of risk), and which party is responsible for arranging and bearing the costs of carriage, insurance, and, where applicable, customs duty. As national contract laws often do not provide comprehensive regulations or where regulations from country to country differ, contractual agreement is almost indispensable.53

Parties to international sales transactions therefore make use of so-called “trade terms,” which are regularly three-letter acronyms of the most commonly used solutions to these questions. They range from EXW (Ex Works), where all responsibilities lie with the buyer, to DDP (Delivery Duty Paid), where the responsibilities lie with the seller, with several middle solutions such as in case of waterway transport FOB (Free on Board).54 For the parties, trade terms are a means for rationalization. By using a single trade term a whole set of legal issues is regulated with no need for further negotiation.55 Historically, trade terms developed by international mercantile custom in overseas trade. In the mid-nineteenth century, the meaning of some trade terms still in use today was already established by commercial practice. However, the precise meaning of these customarily used trade terms was subject to considerable local variation, a fact that in case of dispute could result in court decisions which at least for one contract party could be unexpected and, thus, a source of unpredicted economic loss.56

At the beginning of the twentieth century, the ICC tried to tackle this problem and published two studies on the status quo of the interpretation of trade terms in various countries. Finally, in 1936 the ICC published the “Incoterms” as a set of international uniform rules on the interpretation of the most commonly used trade terms in foreign trade. In doing so, the ICC went beyond the descriptive approach of the previous publications. Building on the international variations regarding the interpretation of trade terms, the Incoterms provided an international uniform definition of these terms. Since then, the Incoterms have been updated several times57 to reflect developments in international trade and are now in force in their ninth edition as Incoterms 2020. Every revision of the Incoterms focused on adapting the regulatory framework to new commercial practices caused by for instance innovations in transport or communication technology. A prominent example is the transition to containers, which required the introduction of completely new trade terms.58

The revision of the Incoterms rules is initially entrusted to a small global Drafting Group, which consists of experts from different countries chosen for their remarkable contributions to international commercial law and to the ICC. The various ICC National Committees are given the opportunity to make comments and suggestions to the revised drafts, which are subsequently channeled back to the Drafting Group. Finally, the ICC Executive Board adopts the final draft once it is approved by the ICC Commission on Commercial Law and Practice. The purpose of this broad international consultation process is to ensure that the final ICC rules possess specific authority because they represent the true consensual viewpoint of the global business community.59

The Incoterms 2020 edition, which entered into force as of January 1, 2020, contains eleven clauses. Each individual Incoterm represents a specific distribution of rights and obligations between the buyer and the seller with respect to the different modalities of delivery, transfer of risk, and cost. Their meaning is explained in detail in the official commentary on the rules.60 To take effect the Incoterm rules have to be incorporated into the specific contract by the parties. Next to the trade term itself, reference has to be made to the Incoterm set of rules as otherwise a national court may apply the traditional national interpretation of the trade term which sometimes differs from the Incoterms’ meaning.61 Thus, the ICC recommends that contract parties in using one of the short cuts in their contract should make specific reference to “Incoterms® 2020” to prevent any doubt in case of dispute.

26.2.2.2 Uniform Customs and Practice for Documentary Credits

When third parties are involved in the transport of purchased goods under a distant sales contract, an immediate exchange of goods against payment is impossible. Instead, one of the parties must perform in advance, not knowing if the other party will be willing and able to live up to or will default on its obligations under the contract. To tackle this dilemma, merchants together with their bankers have developed the institution of commercial letters of credit. In its most simple form, a bank (in practice, this involves often more than one bank) as a third party to the transaction promises the seller to pay the purchase price upon presentation of a document that provides evidence of performance of the seller.

In a sales contract under Incoterm FOB, for instance, this could be a bill of lading. As the letter of credit (LC) has the function of substituting cash payment by the buyer upon delivery FOB, it is essential that the bank pays simply upon presentation of the required documents. No other buyer defense from the sales contract, for example, item defective or item not as described, is allowed. Thus, it is vital that the terms of the LC are not only thoroughly drafted but also applied and interpreted in a uniform way no matter which court will exercise jurisdiction over potential disputes. LCs are thus able to mitigate the bargaining risks for both parties to a cross-border transactions. The seller’s risk of advance performance is transformed into the bank’s insolvency or non-performance risk, which is considerably lower. The bank as stable credit source substitutes the financial integrity of the buyer. Equally, the risk of the buyer is mitigated as payment is only made against presentation of documents in accordance with the terms and conditions of the credit and the applicable provisions to the agreements.62 In short, the bank serves as “reliable and solvent paymaster”63 for the parties.

The techniques and methods for handling LCs in international trade finance were developed by the commercial parties, particularly banks, at the beginning of the twentieth century. As most commercial codifications were already in place at the time LCs evolved, they did not contain explicit rules for this new legal instrument. However, neither partial nor general civil and commercial regulations were sufficient to adequately regulate LCs. Therefore, banking practice itself developed specific and comprehensive rules for LC transactions.64 However, prevailing protectionism and nationalism led some individual countries to adopt their own national rules for LC transactions, which caused considerable confusion in practice.65

Accordingly, in 1933 the ICC published the Uniform Customs and Practice for Documentary Credits (UCP), a set of rules on the issuance and use of letters of credit to codify and standardize banking practice. The aim was to create a set of contractual rules that would establish and ensure uniformity in practice, so that there would be less need to cope with often conflicting national regulations. This path proved to be highly successful. After years of effort and periodic revision, today, the UCP has almost universal effect.66 The current version is UCP 600, which was approved by the ICC Banking Commission in October 2006 and which took effect on July 1, 2007. It is already the seventh version of the UCP.

The UCP 600 is the work of certain individuals and small groups under the auspice of the ICC’s Banking Commission. The UCP Drafting Group, only consisting of nine members, worked through more than 5,000 individual comments before arriving at the final text of the rules. The UCP Consulting Group functioned as advisory board for the Drafting Group and consisted of ICC members from twenty-six countries. The Banking Commission itself made pertinent suggestions for changes to the text. In addition, the ninety-one ICC National Committees consolidated members’ comments from around the world and passed them on to the expert groups. All groups involved consisted of experts, mainly practitioners, in the fields of international finance, banking, and trade.67

Next to the rules, the ICC publishes additional material on the UCP. Thereby the ICC attempts to further promote uniformity in the interpretation of the UCP and in LC practice. Despite its wide use, the UCP has always encountered problems with compliance and interpretation because of its ambiguous language and translation problems.68 The International Standard Banking Practice for the Examination of Documents under Documentary Credits (ISBP) serves as a practical complement to the UCP 600 for determining compliance of documents with the terms of LCs.69 Beyond that, the Banking Commission issues official so-called “Opinions” as responses to specific questions raised by practitioners. The Opinions represent the interpretation of the Banking Commission on the UCP rules.70 The ICC’s Banking Commission also provides low-cost arbitration for UCP-related disputes and has developed the ICC Rules for Documentary Instruments Dispute Resolution (DOCDEX) that govern the dispute resolution procedure.71

The UCP 600 contains thirty-nine articles, which according to Article 1, apply only to a credit that expressly indicates that it is subject to the rules.72

26.3 Legal Pluralism: The Operating Conditions of Private Uniform Law

As indicated earlier, certain privately created sets of rules such as standard form contracts promulgated by industry associations, or the ICC Incoterms and UCP, have the purpose of unifying commercial practice across jurisdictional borders. In contrast to general business terms created by one contract party and dictated to others in contracts of adhesion, to standard form contracts promulgated by an association of firms which always act on the same side of the market (e.g., banks, landlords), and to standard form contracts intended predominantly for domestic use, private uniform law is created and amended in a quasi-lawmaking process that aims to include all potentially affected interest groups, and, thus, claims to provide a fair set of rules balancing those interests. Moreover, it intends not simply to supplement applicable domestic contract law but to overcome the problems of international commerce which arise from the fragmentation of domestic private laws. In short, private uniform law is intended to serve as substitute for uniform private law where states are unable or unwilling to provide the latter.

This raises an interesting question: under which conditions can private uniform law operate as a functional equivalent to uniform private law (such as the CISG)? Once ratified by a nation state, the latter enjoys the status of a domestic statute. Within its self-defined sphere of application (Chapter 1 CISG), the lex specialis rule prevents the application of any conflicting norm of domestic private law. The general principles of statutory interpretation apply, whereby Article 7(1) of the CISG provides that “regard is to be had to its international character and to the need to promote uniformity in its application.” Commentators widely agree that this not only entails reference to the legislative history of the Convention, but that domestic courts shall consider the CISG jurisprudence of courts from other nations as persuasive authority.73 Against this background, we first describe the conditions under which the Incoterms and UCP as private uniform law operate in theory, and second, drawing on analysis of the jurisprudence of German and English courts, how they operate in practice.

26.3.1 Private Uniform Law in Books

According to private law doctrine in textbooks, whether English or German, the rules contained in standard form contracts are incorporated by reference into a contract and, thus, enjoy the status of contract language and not of law. Regarding the Incoterms and the UCP, which do not take the form of a standard contract to be filled in by the contracting parties,74 there is some discussion in textbooks about their legal status.

Some scholars suggest that these rules are part of international trade usage, however, the effect of that status (facts, not law) remains unclear. Others suggest that they enjoy the status of customary law, the advantage being that they are considered truly law in the doctrinal sense. However, customary law is ius non scriptum that exists where, first, a certain legal practice is observed (longa consuetudo), and second, the relevant actors consider it to be law (opinio juris et/vel necessitatis). Incoterms and UCP in turn are positive rules (ius scriptum), intentionally created and revised by the ICC as legislator and officially published with a date of entry into effect. In other words, they mimic statutory law, a fact which does not fit into the category of customary law.75 As there is no such thing as private or nonstate legislation under the doctrine of legal centralism, most scholars finally conclude that the ICC rules have no legal force except so far as incorporated by reference into the contract by the parties. Thus, being contractual in nature the rules are subordinate to any mandatory rule of the applicable domestic law that governs the respective contract.76 Beyond that, general principles of contract interpretation apply rather than statutory interpretation.

Without any more detail, it is already obvious that both effects run completely counter to the purpose of uniform commercial law. Under the condition that private uniform law is perceived as contract language, when it is applied by national courts, it is difficult to envisage its operation as a functional equivalent to uniform private law.

26.3.2 Private Uniform Law in Action

According to the ICC, the Incoterms have become an “essential part of the daily language of trade” and “part of the legal fabric of international commerce,”77 while the “universal acceptance of the UCP by practitioners in countries with widely divergent economic and judicial systems” makes them “the most successful set of private rules for trade ever developed.”78 To explain the stark contrast between the theoretically unfavorable operational conditions of private uniform law as contract language, on the one hand, and their obvious success as perceived by their creator, on the other hand, Jarass conducted an in-depth analysis of English and German case law involving the Incoterms and the UCP.79

For the Incoterms she analyzed forty German court rulings from 1990 to 2015 and twenty-seven English judgments from 2000 to 2015. German courts often called them “trade terms,” but never expressly touched upon their legal nature or status. Only in five cases the fact was stated that contract parties expressly incorporated them into their contract. In twenty cases the trade terms were interpreted based on the Incoterms, although the contract parties made no explicit reference to them. There was not a single case where an Incoterm rule was invalidated based on conflicting mandatory German law. In ten cases, courts referred to the Incoterms for a correct understanding of a trade term used by the contract parties. In thirteen cases they also referred to the official ICC commentary on the rules as guidance on the correct interpretation. The same results applied to English case law with the only difference that English judges were much more reluctant to refer to the Incoterms in the interpretation of a trade term when the parties made no explicit reference to them in the contract.

Especially in the German case law, her analysis revealed a high degree of effectiveness of the Incoterms despite their legal status as contract language. First, the Incoterms were not declared invalid, and second, the Incoterms were even applied by the courts without a contractual reference to the Incoterms by the parties and moreover, without providing any legal theoretical justification for their application, for example, by referring to trade usages or customary law.

This is very vividly shown by the following quote from the German Federal Court of Justice (Bundesgerichtshof), which stated that “[a] particular Incoterm, even if used without reference to [the ICC Incoterms] rules, should in doubt be interpreted according to the commonly used rules of the ICC, which aim at global standardization.”80

For the UCP, she analyzed fourteen German court rulings from 1990 to 2015 and thirty-seven English judgments from 2000 to 2015. Again, German courts rarely touched upon their legal status, but in some instances categorized them either as trade usage or standard contract terms. Only in six cases the fact was stated that contract parties had expressly incorporated the UCP into their contract. In eight cases the UCP rules were applied, although the contract parties made no explicit reference to the UCP. There was not a single case where a court declared a UCP rule invalid based on conflicting mandatory German law. In two cases, however, the German principle of good faith in contract law was applied as an exceptional defense against payment. In other cases, the German courts interpreted mandatory provisions of German law in a very restrictive manner in view of the necessity to uphold the functionality of LCs as a means of payment in international commerce.

For instance, the German Federal Court of Justice ruled that the principle of autonomy of the LC can only be broken in “exceptional cases, and indeed if the payment request of the beneficiary of the letter of credit constitutes an inadmissible exercise of the law (Section 242 German Civil Code). A strict standard must be applied. The smooth running of the letter of credit and the functioning of the letter of credit as an important instrument in international trade must not be jeopardized, and the principle ‘pay first and take legal actions later’ should not be softened.”81

Moreover, the German courts referred almost in every case to the current version of the UCP when interpreting a LC, whereby the articles of the UCP were cited and interpreted much in the fashion of statutory law.

The thirty-seven English judgments never touched upon legal status, but the courts only applied the UCP if there was an explicit reference to the UCP in the parties’ contractual agreement. If this was the case, however, English courts extensively argued for a narrow interpretation of potentially conflicting domestic law to uphold the uniformity of the UCP as a necessity for international commerce. For instance, while discussing whether there is a general nullity exception to a bank’s obligation to pay on presentation of apparently compliant documents in Montrod Ltd v. Grundkötter Fleischvertriebs GmbH the Judge stated:

In my view there are sound policy reasons for not extending the law by creation of a general nullity exception. Most documentary credits issued in the United Kingdom incorporate the UCP by reference. Various revisions of the UCP have been widely adopted in the USA and by United Kingdom and Commonwealth banks. They are intended to embody international banking practice and to create certainty in an area of law where the need for precision and certainty are paramount. The creation of a general nullity exception, the formulation of which does not seem to me susceptible of precision, involves making undesirable inroads into the principle of autonomy and negotiability universally recognized in relation to letter of credit transactions … it would place banks in a further dilemma as to the necessity to investigate facts … from which UCP 500 is plainly concerned to exempt them.82

Also, in interpreting the rules, her analysis revealed that English judges draw extensive attention not only to the UCP themselves but in addition to the ICC’s official UCP commentary and the Opinions issued by the ICC Banking Commission. Beyond that, the English judges argued very strongly for an international uniform interpretation of the UCP in order to promote the UCP’s underlying purposes. In Fortis Bank SA/NV v. Indian Overseas Bank, Thomas LJ set out the following approach:

In my view, a court must recognize the international nature of the UCP and approach its construction in that spirit. It was drafted in English in a manner that it could easily be translated into about 20 different languages and applied by bankers and traders throughout the world. It is intended to be a self-contained code for those areas of practice which it covers and to reflect good practice and achieve consistency across the world. Courts must therefore interpret it in accordance with its underlying aims and purposes reflecting international practice and the expectations of international bankers and international trade. A literalistic and national approach must be avoided.83

To sum up, Jarass’ case law analysis showed predominantly that despite their legal status, the ICC rules were given effect in practice and moreover, courts were eager to take an international approach to their interpretation.

26.3.3 The Impossible Reality of Private Uniform Law

To conclude, although the operational conditions of private uniform law under conventional private law doctrine predict that the Incoterms as well as the UCP cannot operate as functional equivalents to uniform private law such as the CISG, in fact, courts in practice do pay only lip service to legal centralism. In a pragmatic approach, courts handle the ICC rules rather as statutory law than as contract language.84 In practice there is a routine of legal pluralism at work, which in theory would not be allowed.

Interestingly, in her analysis of English case law on the ISDA Master Agreement, Braithwaite came to similar results.85 Of course there are counterexamples as well. For instance, the Swiss Federal Court of Justice (Schweizer Bundesgericht) ruled that the FIFA rules, incorporated by reference into a contract, cannot deviate from the mandatory minimum period of limitation under Article 129 of the Swiss Civil Code (Obligationenrecht).86 After an in-depth analysis of case law concerning the pari passu clause in sovereign debt contracts, Choi and Gulati conclude that the standard approach to contract interpretation in the context of commercial boilerplate terms generates perverse results. They suggest interpreting boilerplate terms similarly with statutes, where courts take account of all contracts using a certain boilerplate clause as interconnected parts of a larger overall commercial network and should defer to the intent of the standard setter.87

In similar terms, courts are right in treating the ICC Incoterms and UCP like uniform private law such as the CISG. To make judges more aware of this necessity, we suggest calling such rules private uniform law, a term we understand as a dogmatic category next to the established, but inappropriate, terms of contract language, trade usage, or customary law.88 Like a Post-it sticker, the term “private uniform law” could remind judges to be aware of “global legal pluralism” being involved in the present case.
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27.1 Introduction

Around the world, corporations and other business nonstate actors voluntarily abide by rules and guidelines that are nonbinding in nature. Almost one hundred private security companies globally adhere to a nonbinding code of conduct regulating their operations.1 Bank of America, Citigroup, JP Morgan Chase, and dozens of other financial institutions around the world adopt a framework for determining, assessing, and managing environmental and social risk in projects they fund.2 Similarly, Acer, Bose, Cisco, IBM, Dell, Intel, and many other electronics companies commit to a set of standards on social, environmental, and ethical issues in their supply chains.3

None of these international codes or agreements is legally binding; corporations are only bound if they choose those bonds themselves.4 So the compliance we observe presents a mystery: why comply in the absence of legal obligation? Compliance is particularly surprising when the conventional wisdom holds that corporations resist regulation and frequently evade rules that are legally binding. So why comply with rules that are not?

This chapter explains how corporate compliance with nonbinding international institutions results from an exchange of legitimacy for influence. Actors outside a corporation bestow legitimacy upon a corporation in exchange for influence over that corporation’s practices or policies.5 In this exchange, a corporation gains legitimacy and the external actor gains influence over the corporation.6 This dynamic immediately prompts three essential questions explained in this chapter: (1) why would a corporation permit such influence, (2) what types of actors wield such influence, and (3) how is this influence exercised?

Corporations are not self-sufficient; they require certain resources to compete effectively in the marketplace.7 Legitimacy is such a resource.8 Legitimacy is not fixed but varies based on its circumstances. Corporate legitimacy may be particularly low following a corporate crisis, such as a financial scandal or product accident, because of the reputational damage caused by the crisis.9 It is at these moments that a corporation will seek out an external actor that enjoys greater legitimacy than itself, hoping to improve its own legitimacy through association.10 An external actor can improve the legitimacy of a corporation through endorsements, certifications, partnerships, and awards, among other acts.11 But nothing comes for free. In exchange for bestowing legitimacy, the external actor will want influence over the corporation.

This type of influence need not be direct; external actors do not necessarily join a corporation’s board of directors or occupy other governance roles in order to exercise their influence. Instead, their influence is exercised through institutions. Institutions are “the humanly devised constraints that shape human interaction” and “include any form of constraint that human beings devise to shape human interaction.”12 In the words of Nobel Laureate Douglass North, institutions provide the “rules of the game.”13 Our institutions also tell us how we should treat neighbors versus strangers, what constitutes fairness in commercial practices, or when waging war is appropriate. In order to gain legitimacy from an external actor, a corporation adopts the institutions associated with that actor and conforms its policies and practices to that institution’s norms.

The types of external actors that can wield such influence are ones that enjoy high levels of social legitimacy. While the list varies by context, prime examples include charities and nonprofit societies, international humanitarian organizations, nongovernmental organizations, and universities. These organizations may have few sources of leverage over a corporation; what they do possess is legitimacy. It is this legitimacy that attracts a corporation to them and gives the former influence over the latter.

In this story, the chain of events begins with a reputational crisis; it is therefore important to inquire into the various origins of such crises. Familiar examples include product accidents, poor customer relations, fraudulent practices, and harmful environmental effects or labor practices. Violations of legal norms can also generate reputational effects. Unsurprisingly, breaking the law can produce negative reputational consequences for a company. Additionally, a proposed binding institution can also cause reputational effects by the spotlight it shines and the resistance it invites. It is this resistance that attracts attention and potentially results in reputational damage for those resisting. For example, this chapter explains how resistance by international business associations, such as the International Chamber of Commerce, to the proposed 2003 UN Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights (Norms) led to reputational damage for these organizations. The Norms were defeated but not without cost to the reputation of the transnational business sector concerning human rights.

Finally, this chapter also explains how even nonbinding institutions can generate information effects that produce reputational consequences for a company, with a focus on the various information effects produced by the UN Global Compact. It is at such moments of crisis when a corporation’s need for legitimacy is especially acute. This need for legitimacy primes corporations for change—change that they may otherwise dismiss or resist except that a legitimacy crisis requires it of them. It is the need for legitimacy that makes an organization susceptible to external influence and change.

The time is ripe to explore the incentives behind corporate compliance with nonbinding institutions. Corporate conduct has attracted significant policy and academic attention over the past few years as the social and environmental consequences of global capitalism are more fully revealed.

While we may desire more traditional hallmarks of public policymaking in the area of global business and human rights, such as treaties, international tribunals, domestic legislation, and even civil litigation, we should not neglect the potential of the rich array of informal, nonbinding international institutions that address this policy area, including recommendations for prevention and guidance on remedies.14 The difficulty is that these institutions are voluntary; transnational corporations are only bound to these institutions if they choose those bonds. It is therefore vital to understand what factors may drive them to do so.

27.2 Using Legal Institutions to De-Legitimize and Re- Legitimize: A Framework

This section explains how one institution can affect compliance with another.15 In order to understand the interaction of these external mechanisms, it is important to distinguish between two different institutions: the focal institution and the external institution. The focal institution is the one whose compliance we want to encourage; the external institution creates the conditions that make that compliance more likely. Two caveats are offered here. First, in the discussion that follows, the focal institution is a nonbinding institution, and the external institution is a binding one. However, similar reputational dynamics can still result if the reverse were true or if both institutions were the same type. Second, this analysis simplified the process to discuss the unidirectional effects of an external institution on a focal institution, but an organization’s interactions with the latter institution may also have consequences for the former. Additionally, an organization’s institutional environment may contain several external institutions, each creating information effects, reputational consequences, and subsequent incentives for corporate compliance with a focal institution.16

Legal institutions release information into the public space concerning the practices of various actors in our society. While some legal institutions have an explicit information disclosure function, many others release information as part of their regular operation. In the latter situation, information effects are often incidental to functions that these institutions are designed to serve. For example, news of a criminal conviction inform us of illegal conduct by individuals or organizations; even news of a government investigation or indictment put us on notice of harmful practices that could place us at risk. Civil lawsuits also inform us of particular misdeeds or patterns of misdeeds that potentially jeopardize others besides the plaintiff. Legislative or administrative action similarly create information effects, particularly by drawing attention to a problem with the status quo.

These information effects are further heightened by the role of the media in disseminating the information that legal institutions release. Journalists’ verification methods often privilege legal documents, increasing the likelihood that a lawsuit, for example, may receive media attention.17 Together, legal institutions and the news media transmit information about individual or organizational behavior.

Information effects have consequences for the actors involved. Specifically, these effects can affect the beliefs of various stakeholders—investors, employees, local residents, policymakers—concerning an actor. Reputation is a product of those beliefs. Stakeholders make two critical reputational judgments about business actors: what businesses can do (capability) and what businesses would likely do (character).18 The first reputational judgment concerns the “quality and performance characteristics of a particular firm,”19 whereas character judgments are used by stakeholders to address uncertainty regarding whether they expect a business actor to treat them in an opportunistic or otherwise unfavorable manner.20 Both types of evaluations have consequences for a business because they influence whether a stakeholder will want to associate or exchange with that actor. As such, a firm’s reputation has significant consequences for it including its ability to signal its worth to outside actors with whom the business may want to exchange. The information released by legal institutions and the media influence the capacity and character judgments of stakeholders.

Information effects can cause a reputational crisis for a corporation because revelations of poor regulatory compliance, financial misconduct, or other harmful practices can compromise a business’s reputation in the eyes of the public; these reputational consequences are then accompanied by financial and nonfinancial consequences for the corporation.

It is therefore not surprising that a corporation will often seek reputational repair following a reputational crisis.21 Repair strategies are various, including media campaigns, philanthropic gifts, and organizational change. This section explores this last strategy of organizational change whereby an organization attempts to repair its image by demonstrating to the public that it has “turned over a new leaf,” reducing the likelihood that it will return to its previous practices. Self-proclamations of change are rarely credible. A better strategy is to enlist the endorsement of another actor who can confirm those changes. Therefore, a disgraced organization will attempt to improve its own reputation by seeking association with another organization that can provide this endorsement function.

There are two additional reasons why an organization may look to another to redeem its own image. The first is education: even if an organization wants to improve, it may not know how. Institutional scholars Paul DiMaggio and Walter Powell explain that one organization may imitate another when they confront uncertainty, often “model[ing] themselves after similar organizations in their field that they perceive as more legitimate or successful.”22 The second is legitimacy: organizations also copy each other in order to appear more legitimate because of pressure from other organizations or societal expectations for legitimacy.23 Social legitimacy is also a resource for which organizations compete.24 When an external institution compromises that legitimacy, an organization may borrow legitimacy from its associates in a form of “legitimacy transfer.” For example, Pfeffer and Salanick explain that “[w]hile legitimacy is ultimately conferred from outside the organization … the organization attempts to have its operations redefined as legitimate by associating them with other generally accepted legitimate objectives, institutions, or individuals.”25 By keeping company with organizations respected more than itself, a disgraced corporation improves its own legitimacy and reputation through its association.

These three functions—endorsement, education, and legitimacy transfer—can help us predict the actor to which a disgraced organization will turn. This is important because a reputational crisis may only prime an organization for change; there is no guarantee that the resulting change will be a socially desirable one. An organization can model itself on one of its equally problematic peers or adopt counterproductive policies. The three functions identified here increase the likelihood that an organization will turn toward actors with high levels of public legitimacy and proven capacity to address the types of issues that led to an organization sustaining reputational damage.26

Superficial association with another organization may prove insufficient for obtaining the three functions identified earlier. Instead, a disgraced organization may only obtain these functions by adopting institutions (even nonbinding institutions) associated with the organization, such as its standards, guidelines, codes of conduct, or declarations. By adopting the associated institutions, a disgraced organization is better poised to achieve those three functions. For example, external organizations may withhold endorsements unless a disgraced organization proves change; the former may be better capable of gauging change when it is made according to its own familiar institutions. Conversely, a disgraced organization may benefit educationally from adopting the institutions of the other organization because of the latter’s expertise in a policy area.

Finally, by adopting the institutions of the other, an organization begins to resemble the organization with which it associates. Shared institutions can lead a disgraced organization to adopt the attributes that provide its model with public legitimacy.27 This does not mean that, somehow, stakeholders will be fooled into believing that two organizations are now the same or even that legitimacy between the two are equal. Instead, this is the more modest point that organizational change through institutional transfer may result in a disgraced organization adopting the attributes that stakeholders admire and respect, thereby allowing it to establish its legitimacy independent of its association with another organization.

Through de-legitimization, one institution drives an organization toward another. These processes are especially important when the institution to which a disgraced organization turns is a nonbinding one because it and its associated organizations may otherwise lack the ability to make an organization comply.28

27.3 Exchanging Legitimacy for Influence in Practice: The Information Effects of International Agreements

This section explains how policy development concerning a different international institution can create significant consequences for the focal institution. Specifically, conflict regarding a different institution can create external reputational mechanisms that make the focal institution more attractive to corporate actors.

The regulatory history of business and human rights is one of oscillation.29 Different regulatory strategies were used over the past few decades—some voluntary and nonbinding, others not. Table 27.1 identifies three significant institutions in recent history, although several other institutions, both domestic and international, also occupy the policy space of business and human rights.



Table 27.1. Legally Binding and Nonbinding International Institutions on BHR





	Key International Institutions Addressing Business & Human Rights 1999–Present



	Institution
	Type



	U.N. Norms on the Responsibilities of Transnational Corporations
	Mandatory



	U.N. Guiding Principles
	Nonbinding



	Consultations concerning prospective treaty on business & human rights
	Binding







The important lesson is not the success of any particular institution on business and human rights but the interaction of these institutions. Specifically, the reactions—and critically, resistance—by industry actors to some of these institutions created reputational consequences for those actors demonstrating resistance. These reputational consequences created a need for reputational repair concerning these actors’ practices toward human rights. That reputational repair took the form of adherence to another international human rights institution that the resisting actors found more acceptable; resistance to one institution drove the resisting parties toward another. Binding institutions invited resistance and subsequent reputational damage; nonbinding institutions promised reputational repair.

The Norms were drafted by a working group of the UN Sub-Commission on the Protection and Promotion of Human Rights.30 The Norms addressed the human rights obligations of transnational corporations and these obligations were presented as mandatory—not subject to voluntary adherence—and would be backed up by enforcement mechanisms.31

The Norms were opposed by several prominent members of the transnational business community on both sides of the Atlantic.32 The common strain of their opposition concerned the “privatization of human rights.”33 By this phrase, the industry actors feared that the Norms would displace human rights duties from national governments to private actors, such as transnational corporations.34 Industry actors also objected to the way the Norms attempted to impose direct obligations on corporations. In the words of Shell Vice President Robin Aram, “It’s the packaging that business doesn’t like …. The problem is the legalistic form that has been used in drafting the Norms.”35

The debate over the Norms ended in April 2004 with the decision of the UN Commission on Human Rights to subject the Norms to additional study.36 The Commission requested the Office of the Human Rights Commissioner “to consult with all the relevant stakeholders, and to compile a report analysing the Norms in light of the various existing initiatives and standards on business and human rights.”37

The 2004 decision of the UN Commission on Human Rights may have marked the end of the Norms but not the end of the business and human rights agenda. An interesting feature of the post-Commission decision period is that the business actors that were set on ending the Norms adopted a more cooperative attitude toward voluntary regulation initiatives that were already in place or emerging.

After the UN Commission on Human Rights tabled the Norms, the UN Secretary General appointed John Ruggie as a Special Representative on Business & Human Rights.38 Ruggie’s mandate was to “‘identify and clarify’ international standards and policies in relation to business and human rights and to submit ‘views and recommendations’ for consideration by the commission.”39

In contrast to their hostility to the Norms, the International Chamber of Commerce (ICC) and the International Organisation of Employers (IOE) sought to engage with Ruggie on his mandate. These same trade associations that had opposed the Norms, fearing UN regulation over business affairs, were now engaging with the UN’s Special Representative on Business & Human Rights.40 They even offered their assistance on the work of the UN Special Representative, supporting the idea of survey data of companies on current practices, identifying companies willing to share experiences, and identifying and disseminating good practices through business organization networks.41

In 2008, the UN Special Representative introduced his tripartite framework for business and human rights known as the “Protect, Respect, and Remedy Framework.”42 In 2011, he reinforced the 2008 framework with the Guiding Principles that were intended to operationalize and promote the framework.43 Despite the identification of corporate responsibilities, the ICC and IOE did not oppose the Ruggie Framework as they had with the Norms.44 Joined by the Business and Industry Advisory Committee to the OECD (BIAC), they supported the due diligence approach to human rights,45 even offering to identify a group of companies that could serve as a resource for the UN Special Representative on due diligence issues.46 This is an interesting position because these organizations previously rejected the Norms that contained analogous requirements to assess human rights impacts of business activities.47

In these and other ways, the business organizations that had fought the Norms embraced the Guiding Principles. One explanation for this engagement is the reputational damage that resistance wrought. According to Shell Vice President Aram, “This episode … has not been without damage to business. It has linked business with a perception of hostility to human rights.”48 After sustaining reputational damage by resisting one institution, business actors may have lacked sufficient reputational capital to fight off yet another human rights institution without appearing hostile to human rights. The Guiding Principles were a more acceptable institution and offered an opportunity for business actors to repair their image concerning human rights in the wake of the battle over the Norms.

In 2018, another battle was brewing concerning business and human rights. A few years earlier, the UN Human Rights Council adopted a resolution “to establish an open-ended intergovernmental working group with the mandate to elaborate an international legally binding instrument on Transnational Corporations and Other Business Enterprises with respect to human rights.”49 Once again, a binding institution was back on the table and this time in the form of an international treaty.

Cognizant of the potential reputational damage, business associations couched their concern regarding a prospective treaty with their commitment—and the commitment of their millions of members—to voluntary regulation under the Guiding Principles.50 In subsequent comments to the treaty process, industry associations such as the ICC and IOE reiterated that the “treaty should strengthen the implementation of the UN Guiding Principles on Business & Human Rights.”51 The comments emphasized that “[h]uman rights are a high priority for the international business community” and that “[e]ach of the[] representative organizations have endorsed the UN Guiding Principles on Business & Human Rights and continue to be active in promoting and disseminating the UN Guiding Principles and related implementation guidance among their membership and associated networks.”52 According to these actors, “[m]uch progress has been already achieved in the last five years with regards to the up-take of the UN Guiding Principle at the political level and the company level … and BIAC [Business at OECD], ICC [International Chamber of Commerce], IOE [International Organization of Employers], and WBCSD will continue to promote further up-take and implementation of the UN Guiding Principles.”53

One interpretation of these statements is that business associations are attempting to obviate the need for a new international (binding) institution by demonstrating the effectiveness of an existing, nonbinding one, saying, in effect, “there is no regulatory problem that needs fixing.”54 Industry actors also relied on one institution, the Guiding Principles, to resist another, a binding treaty.55 Pleading policy coherence, business actors identified policy divergences between the recently proposed elements of a binding treaty and the approach of the Guiding Principles, even relying on provisions of the latter, its commentaries, and other nonbinding institutions to fend off proposals for a different approach under a treaty.56

The bookends of this story are mandatory or legally binding institutions. The first one failed, and the second one may share the same fate. But the value of these institutions is not limited to their own success; instead, they are important because they facilitate fidelity to nonbinding institutions. As discussed, these binding institutions create external reputational mechanisms that increase the likelihood that business actors will adopt and adhere to the Guiding Principles and other nonbinding institutions addressing business and human rights.

27.4 The Information Effects of Nonbinding Institutions

The previous sections discussed the information effects of binding institutions and the implications of those effects for organizational change. Specifically, the information effects produced by legal institutions, often incidentally to their primary operation, can create reputational consequences for organizational actors. These actors may then gravitate toward nonbinding institutions in an effort to repair their reputations.

It is important to note that nonbinding institutions also create information effects of their own. For example, consider the UN Global Compact (UNGC), a voluntary corporate sustainability initiative that includes thousands of companies across the globe.57 As a nonbinding institution, the UNGC creates three different types of information effects: membership, participation, and delisting. These effects depend on the nature of the interaction between a company and the UNGC. First, when a company joins the UNGC, its membership in the voluntary initiative communicates information about its commitment to sustainability. This information effect may be particularly salient because the UNGC is voluntary and signals conduct that the company is not otherwise obligated to undertake. Compliance that is obligated under binding law may not result in similar information effects and associated reputational rewards. Second, a participating company is required to report annually on its progress toward sustainability goals; this disclosure also generates information effects. Finally, a company’s failure to disclose can result in its downgrading or delisting from the UNGC that also produces information effects for the company. Each type of information effect is discussed in the following.

The UNGC is a global sustainability initiative that encourages companies to “align strategies and operations with universal principles on human rights, labour, environment and anti-corruption, and take actions that advance societal goals.”58 Participating companies commit to ten core sustainability principles concerning human rights, labor, the environment and anticorruption that are derived from the “Universal Declaration of Human Rights, the International Labour Organization’s Declaration on Fundamental Principles and Rights at Work, the Rio Declaration on Environment and Development, and the United Nations Convention Against Corruption.”59

Given that the UNGC is voluntary, the question is: why would a company join it and commit to the principles and accompanying expectations? According to the UNGC annual implementation survey, the top three reasons companies participate are: “[i]ncrease[d] trust in the company through a commitment to sustainability,” the “[u]niversal nature of the principles,” and it “[p]romotes action on sustainability within the company.”60 To this list, we can add one more: reputational repair. As discussed earlier, we can imagine how a reputational crisis may lead a company to join the UNGC. Here, the UNGC functions as a focal institution. An external institution, such as a lawsuit or government investigation, releases information about a company’s conduct in its supply chain, causing the company to sustain reputational damage. As a means of repairing its reputation, the company may gravitate toward the UNGC to appease skeptics and to adopt institutional norms that may prevent a future crisis. While the information produced by the external institution may drive a company toward the UNGC, the UNGC also produces information of its own when a company joins it. Specifically, it signals that the company’s chief executive officer (with support from the board) commits to aligning the company’s operations according to the UNGC’s core principles and to reporting annually on its efforts and progress.61 Based on the earlier discussion, it is this information effect that may persuade companies to join the UNGC following a reputational crisis.

Participation also generates information effects. Specifically, each participating company is required to produce a communication on progress (CoP) annually that must meet the following three requirements:



• “A statement by the chief executive expressing continued support for the Global Compact and renewing the participant’s ongoing commitment to the initiative and its principles.”



• “A description of practical actions (i.e., disclosure of any relevant policies, procedures, activities) that the company has taken (or plans to undertake) to implement the Global Compact principles in each of the four issue areas (human rights, labour, environment, anti-corruption)….”



• “A measurement of outcomes (i.e., degree to which targets/performance indicators were met, or other qualitative or quantitative measurements of results).”62






The CoP submitted by each company is published on the website of the UNGC. This approach to information disclosure illustrates two different types of information effects produced by the UNGC. First, it requires that participating companies share information that they might not otherwise disclose to the public. By requiring the production of an annual CoP, the UNGC collects and disseminates information about the sustainability practices of thousands of companies around the world. Second, the UNGC publishes these statements on its website so that consumers and other stakeholders can more easily locate company CoP statements. By collecting and posting these statements, the UNGC also enables comparisons between the various CoPs produced by companies so that interested stakeholders can analyze how these companies perform against each other.

Finally, the UNGC produces information effects by downgrading or delisting companies that fail to communicate progress in accordance with the CoP policy.63 This is the primary means by which the UNGC enforces the commitments that companies adopt when they join the UNGC. The risks posed by downgraded status and potential public expulsion should encourage companies to abide by their commitments. The UNGC website lists thousands of companies that have been delisted over the years.64 This delisting is also a type of information effect that communicates that a company is no longer abiding by its membership commitments and has been expelled from the UNGC. We can imagine that this information effect may create a reputational crisis similar to the ones described earlier. This time, however, the information producing institution is a nonbinding one. The reputational crisis accompanying delisting may then drive the expelled company to adopt organizational changes as a means of addressing the reputational consequences associated with expulsion.

Based on this discussion of reputational dynamics, we can imagine two different scenarios that reflect responsive organizational change. In the first scenario, the UNGC serves as an external institution that drives a company toward another nonbinding institution. This is because the information effects of delisting create negative reputational consequences for the delisted company that it attempts to address by promising change. One avenue to demonstrate that change is by joining an institution that embodies the values that the company commits to uphold in the future. This is the type of associational repair that was discussed earlier, but, in this scenario, it is one nonbinding institution (UNGC) that drives a company to associate with another nonbinding association.

In a second scenario, the UNGC also serves as an external institution that creates reputational effects for the company. However, instead of gravitating toward another nonbinding institution, the company reinforces its commitment to the UNGC. For example, expulsion from the UNGC is a phased process. If a company fails to submit its CoP within the required deadlines, it will be designated as “non-communicating” on the UNGC website.65 This public designation produces information effects that may motivate the company to improve its CoP compliance in the future. Another incentive for improvement is the prospect of expulsion, which will occur if it fails to submit a COP that meets all COP requirements within a year of becoming noncommunicating.66 Finally, an expelled company must reapply if they wish to rejoin the initiative, and readmission may necessitate organizational change on the part of the company.67 In each of these different ways, the UNGC produces information effects that creates pressure for improved compliance with its own principles.

However, these dynamics do not occur within a vacuum. Certain conditions may need to occur for these information effects to encourage organizational change. First, information requires publicity to generate reputational consequences. Both binding and nonbinding institutions rely on intermediaries—such as the media—to publicize the information they provide. However, nonbinding institutions may be particularly dependent on information intermediaries because the information that these institutions provide may not “stand out” as easily without the involvement of news media or industry alerts.

Second, information intermediaries are also useful for presenting information in narratives that are salient to stakeholders of companies that participate in the UNGC. The disclosed information may need context and explanation in order for stakeholders to appreciate the significance of the information received. Stakeholders also need meaningful comparisons of performance in order to evaluate companies. The UNGC aligns with the Global Reporting Initiative in order to harmonize metrics for information disclosure by companies. Additionally, by collecting and publishing all reports in one database, the UNGC facilitates the ability of information intermediaries to locate a company-specific disclosure or compare the practices of several companies. Information intermediaries can then analyze these practices and disseminate their analyses to stakeholders.

Finally, the information effects encourage organizational change when these effects can cause reputational damage. In other words, for these effects to matter, a company’s stakeholders must care about the information disclosed and be willing to provide adjust their relationship with the company based on the information provided. According to the UNGC, stakeholders do care about company sustainability practices. The UNGC website explains, “[r]ecent growth—both in terms of the sheer number of CoPs submitted and their sophistication—is largely driven by demand from key stakeholders including investors, civil society, Governments and consumers. CoPs provide stakeholders with information to make informed choices about the companies they interact with and stakeholder vetting is a cornerstone of transparency and disclosure as a means of driving performance.”68 Stakeholder participation is an important element for making these reputational dynamics effective.

27.5 Conclusion

This chapter explains that business actors comply with legally nonbinding institutions because of an exchange between legitimacy and influence. Specifically, the information effects produced by both binding and nonbinding institutions can cause reputational damage to a company. To regain its legitimacy, that company associates itself with a more reputable organization than itself, regaining legitimacy through that association. However, that association often comes at a price. In exchange for conferring legitimacy, the external organization will promote its own institutions for the company’s adoption. Companies therefore adopt these institutions in order to credibly signal the quality of their association with the external organization and maximize legitimacy gains. This analysis is applicable to the wide array of nonbinding guidelines, declarations, codes of conduct, principles, and other international institutions that increasingly govern the global conduct of corporations and other business nonstate actors.
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28.1 The Emergence of Nonstate Standards in International Arbitration

The aim of this chapter is to trace the development of nonstate standards in international arbitration. It first discusses the theoretical concepts underlying the application of nonstate standards in international arbitration. Then, the application of such standards including general principles of international trade (lex mercatoria), International Bar Association (IBA) Conflict Guidelines and Rules, UN Commission on International Trade Law (UNCITRAL) Rules on Transparency, International Institute for the Unification of Private Law (UNDROIT) Principles, International Organization for Standardization (ISO) Guidelines, and corporate codes of conduct are examined by taking into account their relevance to commercial arbitration. The chapter concludes with some reflections on the role of nonstate standards in today’s arbitral practice and possible future developments.

28.2 Theories of Nonstate Standards in International Arbitration

Absent an independent “transnational arbitral regime,”2 authors have pointed out that nonstate standards emerge from party autonomy in an area of law where judiciaries are increasingly noninterventionist.3 The emerging nonstate standards aim to fill gaps in applicable arbitration rules or the lex arbitri, thereby limiting an otherwise wide arbitrator discretion.4 Such standards are characterized by a number of features, including addressing questions to which arbitration rules give no (conclusive) answer;5 restating so-called “best practice”;6 complementing applicable arbitration rules by guiding parties and/or tribunals;7 while being of a nonbinding nature.8

Such nonstate standards in international arbitration are international because they mainly originate from guidelines formulated by international organizations or institutions.9 In line with the notion of ubi societas and ibi regula, such rules or guidelines evolve within a particular community.10 To understand the function of such guidelines or norms,11 it is useful to define them as “any general directive that lays down a standard with which conformity is required and against which people’s conduct can be assessed … for guiding and appraising human conduct.”12

Increasingly, the application of nonstate standards in international arbitration has also been extended to how arbitrators apply relevant law to the substantive issues of a case.13 A growing body of contemporary literature acknowledges the emergence of lex mercatoria or transnational rules14 crystallized either in arbitral case law15 or deduced from a comparative analysis of national laws.16 In many instances, national laws serve as “a catalyst [for] the creation of transnational rules” because they allow arbitrators to decide a case based on rules they deem appropriate in the absence of a given choice of law by the parties.17 Furthermore, it is suggested that by deciding cases, arbitrators themselves contribute to the creation of transnational rules.18 For example, a converging practice of merit determination in contract interpretation has benefited from the application of lex mercatoria in correcting inadequate results when national law is applied.19 On the other hand, it has been suggested that arbitrators should not be permitted to apply nonstate standards to substantive issues absent party consensus. This is based on the view that unless parties explicitly mandate a tribunal to decide ex aequo et bono, it is not permitted to evade its obligation to apply the chosen law.20 Such seemingly irreconcilable positions may be rooted in differing answers to the question of whether or not nonstate standards can be ascribed normativity.

While it is without doubt that when national courts enforce nonstate standards, they have passed “the ultimate test [of] normativity,” nevertheless various degrees of compliance may exist.21 The explanation for these varying degrees of compliance is that the authority of nonstate standards has to be assessed distinctively with respect to each of the relevant actors in arbitration, namely, parties, arbitral tribunals, institutions, and national courts.22 Nonstate standards do not apply automatically like lex arbitri,23 therefore, “a connecting factor, i.e., a relevant provision in applicable national law” is necessary to bring it “into play”24 and cannot be determined “in some sort of legal vacuum.”25

Ethical questions of self-determination suggest that those who are subject to a set of rules should have a say in their creation.26 This analysis leads to the view that parties to arbitration should not be bound by either uncodified or codified nonstate standards absent explicit agreement.27 A more liberal stance suggests that parties are not in a position to tailor proceedings with precise detail on each matter of arbitrator conduct.28 Therefore, despite its democratic shortcomings, nonstate standards afford parties with a higher degree of predictability and therefore due process29 understood as a basic right in arbitration.30 If arbitrators resort to codified instruments or follow what they perceive to be international best practice when organizing an arbitration,31 this is considered preferable to the alternative of violating due process.32 Similarly, in the event of a gap in applicable procedural law in a transnational arbitration, it has been suggested that the tribunal may refer to rules suitable for international arbitration rather than resorting to a national or municipal procedure.33

In sum, diverging theories of nonstate standards in international arbitration discussed above demonstrate that a common theoretical approach is far from settled.

28.3 Application of Nonstate Standards in International Arbitration

Tracking the use of nonstate standards in the international arbitration setting is particularly challenging since reference to such standards is normally evinced in procedural orders which are rarely, if ever, made public.34 For example, when an arbitrator makes a disclosure of a possible conflict of interest, seldom will we find out whether the disclosure was made based on a consultation of the IBA Conflict Guidelines.35 Only a few studies on the application of nonstate standards in arbitral practice have been published.36 An International Chamber of Commerce (ICC) study found that the IBA Conflict Guidelines are referenced in many cases decided by the ICC Court, but such reference does not necessarily equal application in fact.37 Furthermore, parties themselves refer widely to the IBA Conflict Guidelines whenever they file or oppose a challenge against an arbitrator.38

Likewise, a study of thirty-five ICC cases in Latin America found that in about two-thirds of such cases, the IBA Evidence Rules were applied or referenced in procedural orders despite the absence of party agreement.39 Similarly, a survey on the application of the IBA Evidence Rules in 1999 conducted by the IBA Subcommittee revealed that the IBA Evidence Rules were more often applied by references in, for example, terms of reference or procedural orders rather than contained in parties’ arbitration agreements.40 The IBA Evidence Rules have gained considerable influence in commercial arbitration practice.41 Often, parties and tribunals expressly reference the IBA Evidence Rules as guidelines.42 Some have suggested that in case the tribunal consults the IBA guidelines, it should do so with the approval of the parties,43 or apply them, if at all, as strict rules. Only in the latter case will the parties be given the opportunity to properly oppose such application.

References to nonstate standards are also found in London Court of International Arbitration (LCIA) decisions44 and many other arbitral awards.45 The 2012 International Arbitration Survey revealed that respondents reported the adoption of the IBA Evidence Rules in 60 percent of cases.46

Commentators have found the IBA Conflict Guidelines to be equally relevant to both commercial and investment arbitration,47 and particularly important when tribunals have to assess a bias challenge.48 Both ad hoc and International Centre for Settlement of Investment Disputes (ICSID) tribunals have referred to the IBA Conflict Guidelines.49 Conversely, we see that calls for transparency in investment arbitration and the corresponding formulation of the UNCITRAL Rules on Transparency50 have prompted calls for greater transparency in commercial arbitration.51 Similarly, as the importance of precedent expands in investment arbitration,52 given the accessibility of such awards,53 commentators have observed a similar tendency among commercial arbitrators to rely on previous arbitral awards.54

In addition to arbitral tribunals, national courts have repeatedly referred to the IBA Conflict Guidelines55 in both common law and civil law jurisdictions.56 However, the approach taken by the courts is anything but uniform. For example, while the Swiss Federal Supreme Court has described the IBA Conflict Guidelines as a useful tool capable of unifying arbitral practice,57 other courts have been reluctant to formally adopt them.58 English courts treat the IBA Conflict Guidelines with precaution. In A & Others v. B & Another, the English High Court reiterated a portion of the Guidelines’ introduction, which states that national law supersedes the IBA Conflict Guidelines.59 Thus, the judge held that whenever the common law test reveals no bias of an arbitrator, the IBA Conflict Guidelines will not lead to a different finding.60 A similarly critical approach to the IBA Conflict Guidelines was taken in a recent English case. In W Limited v. M SDN BHD, the English High Court chose not to apply the IBA Conflict Guidelines, even though the facts of the case fell within the Guidelines’ nonwaivable red list.61 In light of the Guidelines’ “distinguished contribution” in helping the international arbitral community determine whether arbitrators are independent and impartial, the judge pointed out “with diffidence” that the Guidelines have weaknesses.62 This echoes the finding by Greenberg and Feris that the Guidelines do not cover every possible situation of conflict.63 Similarly, although to a lesser extent, the Austrian Supreme Court acknowledged that although the IBA Conflict Guidelines lack normative value and require prior party agreement, they may serve as a point of reference when assessing grounds for partiality under the Austrian lex arbitri.64

A similar diversity of application can be found in how national courts reference the IBA Evidence Rules. While the predominant opinion is that the Rules are nonbinding, courts often reference them when assessing breaches of due process.65 For example, the Singapore High Court referred to a procedure contained in the IBA Evidence Rules to resolve a question pertaining to document production in a case where neither the parties nor the tribunal had decided to apply the Rules.66

28.4 Nonstate Standards Pertaining to the Merits of a Case

Both codified and uncodified nonstate standards increasingly influence the outcome of international arbitration cases.

An increasingly important source of codified nonstate standards pertaining to the merits of an arbitration case are the UNIDROIT Principles.67 The UNIDROIT Principles of International Commercial Contracts were first published in 1994. The goal was to codify principles that were common among diverse nations’ legal systems and that academic and practitioner communities regarded as best suiting the needs of the international commercial community.68 The decision not to formalize these principles in the form of an international convention has had the advantage of maintaining their flexibility.69 The disadvantage of course is that as a nonbinding instrument, the UNIDROIT Principles are limited in scope.70

In practice, the UNIDROIT Principles have generally been favorably received.71 One point of criticism pertains to the purported mandatory nature of some provisions,72 which commentators perceive as contradictory given that they form part of a nonbinding instrument.73 It is still rare that parties expressly agree that the UNIDROIT Principles should govern their contract.74 Nevertheless, ICC awards regularly contain references to them, either to individual articles or as a general reference.75 In some instances, it is the parties who refer to the UNIDROIT Principles in their submissions,76 and in others, it is the arbitrators on their own initiative.77 Certain arbitrators apply them to fill in gaps of substantive law, others in connection with lex mercatoria or as part of international trade custom.78 Not only do arbitral tribunals and parties to arbitration refer to the UNIDROIT Principles but increasingly national courts as well.79 Overall, commentators have observed that arbitrators view the Principles as restating in a representative manner “general principles of international contract law.”80 On the one hand, there are varying opinions with regard to the legal nature of the UNIDROIT Principles, which leads to nonuniform application.81 With the creation of the UNILEX database, which compiles full texts and abstracts of cases and scholarly writing about the UNIDROIT Principles, over time increasingly uniform application of the Principles can be achieved.

The most recent effort to track the use of nonstate standards with respect to general trade principles is the Transnational Law Database, administered by the Centre for Transnational Law (CENTRAL). It was made accessible online in 2001 and aims to organize the “new lex mercatoria.”82 The database is built on the premise that in order to reflect an accurate codification of transnational commercial law, it needs to be constantly updated by adding recent arbitral decisions.83 Because the CENTRAL Database also considers rules beyond contract principles, such as rules on conflicts of law or evidence,84 the database is wider in scope than both the UNIDROIT Principles and the Principles of European Contract Law.85

A number of international tribunals including ICSID, ICC, and the World Trade Organization (WTO) have based recent decisions on global standards and principles in the area of mineral properties valuation (CIMVal Guidelines), international information technology standards (ISO/IEC guidelines), and IBA Evidence guidelines as will be described in more detail in the following.

The CIMVal Guidelines were applied in an ICSID tribunal in a dispute brought by Crystallex International Corporation (Crystallex) against the Bolivarian Republic of Venezuela (Venezuela).86 The dispute surfaced when Venezuela took measures to terminate Crystallex’s investment in a gold deposit located in Las Cristinas. Crystallex claimed that the actions taken by Venezuela to deny Crystallex the environmental permit to exploit the gold deposit in the area and to rescind the Mining Operation Contract were breaches of several obligations under the arrangement between the government of Venezuela and the government of Canada for the Promotion and Protection of Investments. A tribunal of the ICSID AF (ICSID Additional Facility) ruled in favor of Crystallex, the investor. Crystallex claimed a compensation of at least CAD $3.16 million and was awarded CAD $1.202 million plus interest by the tribunal. In April 2016, ICSID issued an award referring to the Canadian Institute of Mining, Metallurgy and Petroleum’s87 CIMVal Guidelines to confirm that it employed the appropriate method, that is, the market-based methodology, to evaluating the investor’s lost profits.88 The Guidelines helped inform the Tribunal’s evaluation methodology in determining the outcome of the case.

International Information Technology Standards89 issued by the ISO90 were referenced in Mexico v. US-Tuna II.91 In this case brought before the WTO by Mexico against the United States, at issue was the “dolphin-safe” labeling measures taken by the United States regarding the importation, marketing, and sale of tuna and tuna products. Mexico challenged the United States, claiming that the scheme under the U.S. Dolphin Protection Consumer Information Act and associated regulations discriminated against Mexico’s tuna products and the “dolphin-safe” provisions were not necessary. On June 13, 2012, the WTO’s Dispute Settlement Body (DSB) adopted the Appellate Body report and the panel report on measures concerning importation, marketing, and sale of tuna and tuna products. The reports clarified the major provisions of the Technical Barriers to Trade (TBT) Agreement while considering the relationship between the government’s environmental regulations and trade liberalization. The DSB ruled that the “dolphin-safe” measure was inconsistent with Articles 2.1 and 2.2 of the TBT Agreement.92 In its determination, the panel referred to the International Information Technology Standards to assist in interpreting the TBT terms such as “labelling requirement,” “mandatory requirement,” “international standard,” and so on.93 The International Information Technology Standards were used as a supporting tool for interpretation, which was read with the TBT Agreement.

A number of ICC cases have made reference to nonstate standards in arbitral determinations. Article 21(2) of the 2012 ICC Arbitration Rules (ICC Rules) provides that the arbitral tribunal shall take account of the provisions of the contract, if any, between the parties and of any relevant trade usages. The following are some examples of cases in which trade usages were referred to by ICC panels.

Common principles of trade within the cement industry, international banking, and the construction industry have been referenced in recent ICC cases. In 2005,94 an arbitral tribunal made reference to trade usage within the cement industry to negotiate a price for an operating cement plant based on the rated capacity of that plant and an appropriate price per ton of production capacity. The usage allowed the tribunal to interpret an “as is, where is” warranty clause in favor of claimants as referring to the machinery and equipment found at the site and not to the entire plant. In 2009,95 the ICC codified the Uniform Customs and Practice for Documentary Credits, referred to as evidence of an international banking practice for letters of credit. Again, in 2009,96 the International Federation of Consulting Engineers conditions were referred to as indication of the type of contract entered into by the parties since they are universally regarded as usages of the international construction industry, although they were not applicable per se.

Similarly, principles of international commerce and labor have been referenced in recent ICC cases. In 2010,97 the arbitrators made reference to the Principles of European Law concerning Commercial Agency, Franchise and Distribution Contracts to rule that the contract for a definite period which continues to be performed by both parties after expiration becomes a contract for an indefinite period. He also ruled on an appropriate notice period in reliance on the rule. In 2009,98 an arbitrator relied on the international trade usage “une fois en surestaries, toujours en surestaries” (once in demurrage, still in demurrage) to rule that nonworking days will be counted for extra charge, for the purpose of calculation of compensation.

The IBA Rules on Taking of Evidence were referenced in ICC Case No.19299/MCP brought by the Gujarat State Petroleum Corporation Limited (India), Alkor Petroo Limited (India), and Western Drilling Constructors Private Limited (India) against the Republic of Yemen and the Yemen Ministry of Oil and Minerals. In considering the applicable procedural laws, the tribunal used the IBA Rules on the Taking of Evidence in International Arbitration to guide procedures relating to the taking of evidence.99 In the Procedural Rules issued by the Tribunal on September 20, 2013, it stated that the IBA Rules shall be “a guide to the parties and the Tribunal….”100 It referred to Article 9.1 of the IBA Rules confirming that “in all circumstances it is for the Tribunal to determine the weight of any evidence” and the Tribunal shall determine the weight of the testimony “in light of all the evidence on record, the Parties’ submissions, and the applicable rules.”101 The Tribunal referenced Article 9.5 of the IBA Rules to confirm that it “may be prepared to draw appropriate inferences from the Respondents’ apparent non-production of documents.”102

The application of the above-mentioned nonstate standards by arbitrators would be of limited impact if such awards were not upheld by state courts. Generally, the New York Convention and contemporary arbitration laws do not permit state courts to review awards on substantive grounds.103 However, there are three instances in which courts may nevertheless reassess an award’s merits. First, where an award solely relies on a source of nonstate standards, a party may challenge the tribunal’s capacity to base the award on this ground.104 Second, in a country where some transnational nonstate standards or rules are seen to overlap with “substantive public policy,”105 a party may challenge an award for a violation thereof at the seat of arbitration.106 Third, a party may challenge an award at the stage of enforcement for the same reason.107 Examples of growing support for the application of nonstate standards in national courts will be examined in the following.

28.5 Examples of Nonstate Standards in Arbitral Awards Being Upheld in National Courts

It is undisputed that a tribunal may apply standards and principles as substantive law where parties have made an explicit choice of that law.108 However, even in the absence of such choice of law, arbitrators have increasingly been inclined to apply transnational standards and rules to render awards109 through a systematic method of analysis.110 Arbitrators apply transnational law rules and standards either to fill gaps within the chosen national law, to supplement the latter, or because international public policy calls for the nonapplication of the chosen law and substitution by transnational rules.111 Such an approach is not without challenge, particularly since it has been argued that in some cases, such rules have emerged without the “participation or input” of “those seeking a constitutional society.”112 At the same time, with respect to transnational standards, according to Goode, tribunals aim to demonstrate neutrality through abstaining from preference for a national law of either of the parties.113 It has similarly been suggested that tribunals believe that their arguments carry a higher degree of persuasiveness if they are not based on domestic law, but rather on “non-domestic standard[s] of adjudication.”114

In recent years, several arbitral awards applying transnational trade principles and standards have been upheld against subsequent court challenges in both civil and common law jurisdictions. In the case of Fougerolle, the Appellate Court of Paris confirmed an arbitral award that made reference to “general principles generally applicable in international trade.”115 Similarly, the arbitral award in the case of Pabalk Ticaret Ltd. v. Norsolor S.A. which was based on global trading principles was ultimately enforced116 following annulment proceedings in Austria. The Oberster Gerichtshof of Austria enforced the award, reversing the previous partial annulment by an Austrian court, which held that such global trade principles or lex mercatoria was “a world law of uncertain validity.”117 Proceedings to set aside the same award in France were suspended by the French Cour de Cassation while awaiting the Austrian courts’ findings.118 Ultimately, the French courts enforced the award and thus gave effect to an award based on transnational standards.119 In a similar case of Deutsche Schachtbau und Tiefbohrgesellschaft G.m.b.H. v. Rakoil, the English Court of Appeal affirmed the enforceability of an award that was decided based on global trading principles reasoning that such a decision was not merely based on equity.120 Similarly, the Appellate Court of Paris held that the sole arbitrator in the Valenciana case who decided a dispute on the basis of trading principles in the absence of any choice of national law selection by the parties, had decided the case “within its mission.”121 Finally, in the case Fratelli Damiano v. August Töpfer & Co., the arbitral tribunal had rendered an unreasoned award in accordance with English customs despite the fact that the Italian party had requested such reasoning. The Corte di Cassazione held that although the disputing parties had not agreed to apply the Geneva Convention of 1961, according to which providing reasons in an award is mandatory, because said Convention was generally accepted “by the international community of merchants,” it was nevertheless applicable.122

Courts have upheld decisions of arbitral tribunals that made reference to corporate codes of conduct in a number of jurisdictions. In the English case Demco Investments & Commercial S.A. & Others v. SE Banken Forsakring Holding Aktiebolag, Demco Investments & Commercial S.A. & Others sold a company (Interlife) to SE Banken Forsakring Holding Aktiebolag. The arbitral tribunal found that Interlife had mis-sold pensions to some third parties, and made the award based on the relevant regulatory framework in which Interlife operated, which included a Code of Conduct for representatives of LAUTRO members. The Code of Conduct included principles relating to fair dealing and advising customers, which were referred to by the arbitrators when making the award. The Queen’s Bench Division of the High Court of Justice upheld the arbitral tribunal’s award and dismissed the application for leave to appeal.123 Similarly, in the Australian case International Relief and Development, Inc. v. Godfrey Emmanuel Ladu, International Relief and Development terminated the employment agreement with Mr. Ladu because it considered his activity as contrary to the Employee Code of Conduct. An arbitration award was made against Mr. Ladu, and he appealed to the Federal Court of Australia on the ground that no proper notice was served and that the enforcement of the award was contrary to public policy. The court upheld the arbitral award.124

National courts have upheld decisions of arbitral tribunals that made reference to accreditation standards in diverse jurisdictions. For example, in an Egyptian case No. 50/128j, the Court of Appeal of Cairo held that institutional regulatory rules may be included in arbitration agreements if parties agree on procedures regarding the use of such regulatory rules.125 In the Swedish case Czech Republic v. CME Czech Republic B.V., CME Czech Republic B.V. (CME) was deprived of a television license because of actions taken by the Czech Republic. The Stockholm arbitral tribunal issued an award against the Czech Republic finding that the Media Council met the formal and binding requirements of the broadcasts’ supervisory authority standards, and the Svea Court of Appeal upheld the arbitration awards.126

In sum, this discussion indicates that courts and international tribunals are increasingly turning to codes of practice and standards to assist in the determination of both domestic and international arbitration cases and national courts, in many instances have supported such referencing.

28.6 Concluding Remarks on the Role of Nonstate Standards in Today’s Arbitral Practice and Possible Future Developments

From this chapter, we can see that nonstate standards have evolved to the extent that they are now an important element of any discussion of the legal pluralistic nature of international arbitration practice. The international community has been active in developing an array of guidelines in response to perceived shortcomings or gaps in arbitration law or policy and substantive practice areas. In some cases, the emergence of nonstate standards has led to increased predictability in international arbitration and has contributed to time and cost savings, yet in other instances, when applied without justification and restraint, has increased unpredictability. Of course, the process of permeation and adoption of new rules and guidelines takes time. While some of these guidelines seem to have been welcomed in practice, others have faced opposition. It is clear that many of the existing perceived shortcomings of existing nonstate standards and instruments have yet to be sufficiently resolved.127 Reform by way of rethinking appropriate application mechanisms128 and proper drafting of new instruments129 is required. Such modernized nonstate standards will likely be more readily adopted by an increasingly diverse arbitral community, thereby contributing to greater clarity in the practice of international arbitration in the context of legal pluralism.
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part VII

Global Legal Pluralism and Indigenous Communities


The relationships between settler state legal systems and the legal systems of indigenous communities has long been an often violent and always contested area of legal pluralism. These fraught relationships also provide an example of the ways in which the core claims of legal pluralism are at least at times unresolvable through dialogue, inclusion, accommodation, and tolerance. After all, from the perspective of the indigenous community, the settler nation is always and forever fundamentally illegitimate, and its legal system is not one that needs to be recognized in any form. Thus, the settler-indigenous interaction is in many respects strong legal pluralism in action: multiple legal systems that on a fundamental level cannot be resolved into any unified system.

And yet …

As Dwight Newman points out in his chapter, the clear line John Griffiths drew between so-called strong and weak legal pluralism may be unhelpful, either conceptually or practically. This is because, as a matter of day-to-day reality, these communities do interact, and indigenous communities do attempt to make claims on settler states, sometimes using settler-state law. Accordingly, issues of “weak” legal pluralism are also in play, where the relevant questions involve how one legal system can best accommodate the claims of another. And paradoxically these accommodation claims must be resolved even against the backdrop of a core belief that the initial conquest by the settler state was illegal, immoral, and illegitimate. As such, the encounter between settler state and indigenous community is a perfect example of how even legal systems that might not recognize each other’s legitimacy may nevertheless have to interact and forge provisional compromises.

In addition, as Newman argues, “weak” legal pluralism has an overly pejorative tone, even if it is accurate as an analytical matter. Certainly, if a state seeks genuinely to provide space for indigenous community voices, legal approaches, rights, privileges, procedures, and norms, that can be a bold undertaking and not reflective of anything weak. And even if the result is not fully counterhegemonic, it may be substantially better than if no attempt were made at all. Further, we must remember that indigenous communities are not themselves unified, and members of indigenous communities may sometimes leverage settler-state legal systems to claim rights against a dominant hierarchy within. Always, there is legal pluralism all the way down.

Whereas Newman explores the philosophical complexities of pursuing a “multijurisdictional” approach to indigenous communities within settler states, Michael Coyle turns to some of the more practical problems that arise in a “weak” pluralism approach as indigenous communities attempt to claim rights and recognition within the courts and legislatures of the settler states. Recognizing that the competing legal systems are built on fundamentally different premises and are in many ways irreconcilable with each other, Coyle nevertheless explores how the effort might begin to create mechanisms to bridge those divides.

Finally, Kirsty Gover reminds us that, if such efforts are to have any hope of success, they cannot be based solely on even well-intentioned liberal or pluralist theories as espoused by scholars, policymakers, and jurists from the settler states themselves. Rather, there also must be space made for the very categories, definitions, and epistemologies of the indigenous legal order. Gover therefore surveys the work of indigenous legal scholars who challenge many of the fundamental assumptions undergirding the very concept of law in settler communities. This scholarship describes indigenous legal traditions from within, rather than through an anthropological lens. Gover argues that such scholarship can provide new ways to reformulate the relationship between state law and indigenous law, further imbricating the two within one another.

Thus, whether thought of as strong legal pluralism or weak, the possibility for dialogue exists, and aggressive efforts to interweave systems are more plausible than is sometimes assumed. Certainly, the past two decades have seen tremendous strides in opening lines of communication and interactivity that were long resisted. At least in Canada, Australia, and New Zealand, we have seen, as Gover points out, “measures in settler law that accord legal personality to nonhuman persons in line with Indigenous legal concepts; the (qualified) recognition of Indigenous law through the doctrine of common law Aboriginal title; distinctive relational obligations imposed by courts on settler governments that protect certain inherent Indigenous rights, derived from Indigenous law; and examples of rights protections in state constitutions and legislative bills of rights.” All of these mechanisms reflect insights of legal pluralism and aim to provide at least some legal recognition for the fundamental independence of indigenous systems.









chapter 29

E Pluribus Plures

Legal Pluralism and the Recognition of Indigenous Legal Orders


Michael Coyle




Ehara taku toa i te toa takitahi, engari he toa takitini.

My strength is not that of a single warrior but that of many.

—Māori Proverb




29.1 Introduction

When Europeans arrived on continents inhabited by Indigenous peoples, they encountered societies that already had a long history of governing themselves in accordance with their own values and laws. Those collectively understood norms were essential, not merely to preserve the social order but also to transmit and promote distinctive collective visions of what it means to live life well. European states regularly recognized this social fact in the early period of colonization when they entered into formal treaties of coexistence with the Indigenous peoples they encountered. Treaty-making, after all, was a practice used by Indigenous peoples as well as by European states that inherently recognizes the independence of each treaty partner and its ability to participate in the creation of new legal frameworks to govern its own people and its external relationship with its new treaty partner. Furthermore, the very act of entering binding arrangements with representatives of the other treaty partner implies that each of the peoples concerned has sufficiently sophisticated systems of governance to permit some persons to speak for, and to make binding commitments on behalf of, the society they purport to represent. In fact, early treaties between European states and Indigenous peoples often explicitly acknowledged and guaranteed the rights of Indigenous peoples to continue governing themselves in accordance with their own distinct principles of social ordering.1

Since then, the relationship between Indigenous legal orders and the laws promulgated by the states which have come to occupy their territories has moved rapidly from mutual recognition to disregard and suppression. Settler states around the world arrogated to themselves the right to impose their own laws on Indigenous peoples, regularly relying on the notion that Indigenous territories were terra nullius, literally land belonging to no one. Today, the idea that the land traditionally occupied by Indigenous peoples was terra nullius is considered untenable, and has been explicitly disavowed by courts in countries like Canada, Australia, and New Zealand.2 Increasingly, scholars and Indigenous peoples alike have begun to vigorously question the legal grounds by which settler states could impose sovereignty over Indigenous peoples and their lands.3 Furthermore, a growing number of scholars, government commissions, and the UN Declaration of the Rights of Indigenous Peoples (UNDRIP) have recognized the need to rebalance the relationship between Indigenous peoples and their legal orders, with the state and its legal systems. Today, the status of Indigenous legal orders finds itself at the center of a critical debate about the legitimacy of state domination of Indigenous peoples. The ability of Indigenous peoples to make decisions about their own collective futures and to govern themselves in accordance with their own norms and laws and the possibility that states might recognize or at least cease to suppress those laws have increasingly come to be seen as markers of settler countries’ openness to decolonization and meaningful reconciliation with Indigenous peoples.4

The recent emergence of a vibrant body of scholarship examining the nature and implications of legal pluralism has much to offer to this debate about the validity of settler states’ claims to a monopoly over lawmaking powers in their territory. Pluralist scholars have drawn attention to the variety of ways in which different legal orders can coexist within the same social field.5 Further, they argue that in the modern world from a citizen’s perspective, the state is almost never the sole source of norms they consider binding.6 Legal pluralists have highlighted the importance of informal practices of social ordering deriving from communities and social networks that develop and abide by their own distinctive norms, outside the aegis of official state agencies. Pluralist approaches do not focus their gaze solely upon the state and its legal institutions and do not privilege state laws over less formal or hierarchical systems of social ordering. On the contrary, the thrust of much critical legal pluralism aims at decentering the authority of the state and top-down understandings of social cohesion.7

Adopting a pluralist approach means recognizing that there are diverse sources of the “rules” by which members of a given society govern their interactions. It means questioning whether long-accepted Western definitions of “law” are the only lens through which the principles that effectively guide the maintenance of social order should be judged. And, importantly, pluralist thinking draws attention to the fact that law is a cultural force, one that cannot be detached from the collective values and modes of contesting those values within a particular society. As such, legal principles and the processes by which those principles are ascertained and adhered to cannot be neatly separated from the values of the group that produced them. A pluralistic approach to law refuses to dismiss out of hand the importance of culturally based conceptions of what effectively functions as law in a given society. Furthermore, by attending to the jurisgenerative roles of communities at large, pluralist analyses, like much recent scholarship on Indigenous rights, direct us to reflect on the perceived legitimacy of law in general and in particular on the legitimacy of state legal systems that ignore the norms of Indigenous peoples.8

As Indigenous peoples and states struggle with the challenge of addressing the implications of Indigenous self-determination, the relevance of pluralist approaches to understanding and recognizing social and legal diversity seems striking. And although pluralism is a useful lens through which that struggle might be analyzed, relatively little has been written to date about how pluralist theory can help frame the choices open to Indigenous peoples who seek greater formal recognition of their normative orders by the state. Pluralist scholarship, it is true, offers support to Indigenous peoples’ insistence that their normative orders, hybrid as they may be in the modern world, are worthy of attention regardless of whether they are supported by the formal institutions of the state. But for the most part that pluralist scholarship, like recent Indigenous scholarship that focuses on the distinct nature of Indigenous legal orders, has not directly confronted the question of how one might improve the formal mechanisms through which state and Indigenous norms currently interact. This chapter seeks to address that gap. In the end, the stakes for Indigenous peoples are high. What options are available for the revitalization of Indigenous laws and values within the state, and how might those options be evaluated? Our discussion of those options will focus on Canada and Aotearoa/New Zealand, two countries where the issues raised by legal pluralism have recently taken center stage.

This chapter aims to shed light on the practical issues raised as Indigenous peoples and the state contemplate the range of options available to them if they seek to negotiate a future relationship that is more respectful of Indigenous norms. It begins by briefly reviewing the history of those states’ formal treatment of Indigenous laws and cultures. We will see that the outcome of the colonial histories of Aotearoa/New Zealand and Canada is that their legislatures, courts, and political authorities have left very little space for the formal recognition or independent application of Indigenous laws. Second, this chapter will offer some idea of the distinct nature and sources of Indigenous legal norms. That discussion will suggest that efforts to mediate the discourse between those norms and state laws would require mechanisms that are sensitive to and capable of accommodating the fundamental differences between them. Third, in the closing section of this chapter, drawing on Indigenous arguments for the revitalization of their laws and insights from pluralist theory, we will present what I hope is a useful set of lenses through which efforts to create mechanisms aimed at mediating that diversity might be assessed.

29.2 Formal Interactions between the State and Indigenous Legal Orders in Canada and Aotearoa/New Zealand

Historically, shifting balances of power have conditioned the interaction between the legal systems of Canada and Aotearoa/New Zealand and the legal orders of Indigenous peoples within their territories. In both states, the arrival of large numbers of settlers buttressed the states’ determination to impose a monopolistic view of law to the point where most non-Indigenous citizens today would be hard-pressed to conceive of the existence (or even the preexistence) of Indigenous legal orders on the lands now claimed by the state. Driven by settler perceptions that the assimilation of Indigenous peoples was inevitable, both countries actively suppressed Indigenous cultures and largely ignored the possibility that the state might recognize and interact with the laws produced by Indigenous peoples. Even the obligations that each state undertook in formal treaties with Indigenous peoples were seen as either irrelevant or antithetical to the state’s assertions of territorial sovereignty and the political project of building a settler society governed by British and common law norms. Likewise, for the most part, in both countries, the formal organs of the state appear not to have envisaged the possibility that Indigenous peoples continued to retain lawmaking powers.

The situation was not always thus. In both countries, the treaty-making process was premised upon a recognition that Indigenous peoples were norm-using and norm-creating societies.9 Further, in the late nineteenth century, courts in both countries affirmed that Indigenous customary law should be taken seriously in the resolution of legal disputes. In Canada, the 1867 decision in Connolly v. Woolrich upheld the validity of a marriage between a Québecois man and a Cree woman that was entered into in accordance with Cree custom. Accordingly, the children of that marriage were legitimate under the common law, entitling them to a share in the father’s estate. Further, in the course of its judgment, the court did not hesitate to describe the marriage customs of the Cree as “laws,” sanctioned by the legal structure of the British empire.10 As for Aotearoa/New Zealand, as late as 1901, the Privy Council dismissed the contention “that there is no customary law of the Maoris of which the Courts of Law can take cognizance.”11 According to a unanimous court, it was “rather late in the day for such an argument to be addressed to a New Zealand Court.”12

In both countries, however, the situation changed as the state sought to assert absolute political authority and territorial jurisdiction. In Aotearoa/New Zealand, the courts declared that the Treaty of Waítangi, which expressly recognized Māori governance authority, was nothing more than a “simple nullity.”13 And in Canada it did not take the courts long to rule that even solemnly negotiated treaties failed to create legal obligations for the state.14 Meanwhile, the federal government in Canada enacted the Indian Act in 1876, which imposed a comprehensive set of governance rules on Indian reserves (which would be presided over by federal Indian agents), created restrictions about who would be recognized as “Indian” and went so far as to make participation in important Indigenous ceremonies a criminal offense.15 Further, by federal policy beginning in the 1870s, Canada began its now notorious experiment of enforcing Indigenous children to attend state or church-controlled boarding schools, a policy explicitly designed to destroy Indigenous children’s connections to their communities and cultures.16

It was only in the latter decades of the twentieth century, following widespread Indigenous protests, that the state law in Aotearoa/New Zealand and Canada began to formally recognize Indigenous legal principles, albeit indirectly. In the midst of Māori land marches, the New Zealand government created the Waitangi Tribunal, a bicultural body that would incorporate tikanga Māori in its procedures, to hear Māori treaty grievances.17 Although its reports are generally only advisory in nature, the tribunal has become an influential voice in Aotearoa/New Zealand, and the courts have paid considerable attention to its declarations on the Māori treaty rights and their rights of self-regulation.18 Further, although the Treaty of Waitangi has no freestanding status in New Zealand law, beginning in the 1980s the New Zealand legislature began to enact legislation that expressly call for the “principles of the Treaty of Waitangi” to be taken into account by decision makers.19 Those principles, according to the courts of New Zealand, include ongoing partnership obligations between the Crown and the Māori and a Crown duty to “actively protect” Māori people in the use of their lands and waters.20 Because the Māori version of the treaty text guarantees to the Māori continuing tino rangatiratanga, or chieftainship, the Waitangi Tribunal has concluded that the “Waitangi Treaty principles” include a Māori “right to retain their own customary law and institutions.”21 The courts in Aotearoa/New Zealand have not yet gone so far in acknowledging this as a treaty principle, but by 2005 the New Zealand legislature had passed some seventeen statutes that refer expressly to tikanga Māori.22

Outside the areas covered by such statutes (which largely focus on lands and resources), tikanga Māori has not been recognized by the New Zealand courts as an independent source of law.23 Under its existing state legal regime, while courts might formally recognize the application of Māori customary laws in particular areas, such laws are subject to unilateral extinguishment by the legislature.24 Nonetheless, in recent years, treaty negotiations between Māori tribes (iwi) and the Crown have resulted in two noteworthy examples of formal legal recognition of Māori values and legal paradigms. In 2014, the Te Urewara Act 2014 implemented a treaty settlement with the Tūhoe people, conferring on a national park within their traditional territory the status of a legal person and recognizing the role of the Tūhoe as kaitiakai, or stewards of the land.25 This settlement has been described as “legally revolutionary” for its acknowledgment of Māori customary values and law.26 In 2017, the government settled the longest running litigation in Aotearoa/New Zealand history, recognizing the relationship between the Whanganui peoples and New Zealand’s longest navigable river. The settlement, enshrined in the Te Awa Tupua (Whanganui River Claims Settlement) Act 2017 gives statutory effect to the Māori conception of the river as an “indivisible and living whole … [in] all its physical and metaphysical elements.”27 Section 13 of the statute expressly incorporates Māori customary law in describing the essence of the river, Te Awa Tupua, providing:

(a) Ko te Awa te mātāpuna o te ora: the River is the source of spiritual and physical sustenance: Te Awa Tupua is a spiritual and physical entity that supports and sustains both the life and natural resources within the Whanganui River and the health and well-being of the iwi, hapū, and other communities of the River.

…

(c) Ko au te Awa, ko te Awa ko au: I am the River and the River is me: The iwi and hapū of the Whanganui River have an inalienable connection with, and responsibility to, Te Awa Tupua and its health and well-being.28

…

The statute also creates a guardianship committee with equal Māori representation to act and speak for the river and to promote its status and well-being.29

Over the past four decades, the Canadian state and its courts have also taken significant steps in the direction of recognizing Indigenous legal orders. In 1982, under pressure from Indigenous peoples, Canada included protection of Aboriginal and treaty rights in its constitution.30 Since then, the Supreme Court of Canada has expressly acknowledged that Aboriginal rights, including Aboriginal title, are the product of “intersocietal law.”31 In one of those aboriginal rights cases, Madame Justice McLachlin, later Chief Justice of the Court, after referring to the history of Indigenous-European relations, described the significance of Indigenous laws as follows: “[R]unning through this history, from its earliest beginnings to the present time is a golden thread—the recognition by the common law of the ancestral laws and customs the aboriginal peoples who occupied the land prior to European settlement.”32 Those customary laws are presumed to survive the assertion of state sovereignty as common law rights, unless: (1) those laws are “incompatible with the Crown’s assertion of sovereignty”; (2) they were surrendered in a treaty; or (3) they were “extinguished” by clear and plain federal legislation.33 In line with this principle, a number of Canadian courts have paid heed to Indigenous customary law in making decisions about the validity of adoptions and child welfare, although these have generally been confined to the area of family law.34 Nevertheless, despite the Supreme Court of Canada’s repeated references to the relevance of Indigenous laws (in questions of Aboriginal title, for example) the Court has yet to identify and apply an Indigenous legal principle in a dispute before it. Further, I am aware of only two federal statutes in Canada that make reference to Indigenous legal orders or traditions.35 All of this has led one prominent Indigenous legal scholar to conclude, “Indigenous thought and law exists in Canada as a constitutional whisper; a problem Eurocentric law has not been able to eliminate or remedy.”36

The past three years, however, have seen a building momentum for change in Canada’s approach. In 2015, after examining the catastrophic effects of Canada’s Indian residential schools, the Truth and Reconciliation Commission received much attention from the public and governments alike for its recommendations to decolonize Canada’s relationship with Indigenous peoples. Among its recommendations, the Commission’s final report called for “the recognition and integration of Indigenous laws.”37 In 2016, six years after New Zealand’s government did so, the Canadian government formally announced its support for the UNDRIP.38 Article 34 of that declaration provides, “Indigenous peoples have the right to promote, develop and maintain their institutional structures and their distinctive customs, spirituality, traditions, procedures, practices and, in the cases where they exist, juridical systems or customs, in accordance with international human rights standards.”39 That same year, the Canadian senate began deliberations on a bill, introduced by an Indigenous senator, to align Canada’s domestic laws so as to be consistent with the declaration,40 and in November 2017 the federal Justice Minister declared that the government would support passage of this bill along with policy measures to implement the UNDRIP into Canadian law.41

Canada and New Zealand, then, have shown varying degrees of openness in recent years to the formal recognition of Indigenous norms and laws with their state legal frameworks. What opportunities and risks might be posed for the integrity of Indigenous normative and legal orders by steps toward greater state recognition of those orders? How might one assess the effectiveness of any new measures aimed at formally supporting the operation of Indigenous norms? To gain insight into these questions, it is necessary to reflect on the distinctiveness of Indigenous approaches to “legal” ordering.

29.3 The Nature and Sources of Indigenous Law

The past twenty years have seen a proliferation of writing, particularly in Canada, about the nature of Indigenous legal orders, and their significance to the cultural integrity and aspirations of Indigenous peoples. Unsurprisingly, given their lived knowledge of Indigenous norms and ways of thinking, Indigenous scholars have written the majority of those analyses. This renewed focus on Indigenous law has been mirrored over the past five years by the introduction of regular course offerings on Indigenous legal traditions at nine out of twelve English-speaking Canadian law schools, and at least four Canadian law schools have made such courses mandatory for all students. In the fall of 2018, the University of Victoria Faculty of Law became the first law school in Canada (and apparently in the world) to introduce a joint degree program in state law and Indigenous legal orders.42 Meanwhile, five out of six of the law schools in Aotearoa/New Zealand now offer regular courses in Māori law.

A key area of consensus across recent scholarship is that the legal orders that emanate from Indigenous peoples cannot be identified, described, or interpreted in the same manner as contemporary state law. Law students, lawyers, judges, and legislators whose work involves state law are accustomed to identifying law in statutes, regulations, and court decisions. They categorize that law in accordance with rubrics (family law, administrative law, criminal law, etc.) that reflect the institutional framework of the modern state and the legal artifacts (corporations, marriage, property, intellectual property, etc.), decisions, and jurisdictions recognized by the state’s legal system. They are trained to interpret state-sanctioned law in accordance with accepted “canons” of statutory interpretation and common law (or civil law) analytical tools that crystallize a specific set of understandings about how to parse the legally authoritative parts of court judgments.

In addition, those steeped in state-based law are accustomed to interpreting law according to hierarchies. Thus, “laws” are promulgated by persons or groups recognized as having particular authority within the state, a tradition that dates back to Hammurabi and Solon. In the modern federal state, for example, a written constitution will typically prescribe which levels of government have the highest authority in a particular area of its citizens’ lives, a pattern reflected in the hierarchical ordering of the state’s courts. Some prominent legal philosophers within the state tradition have gone so far as to conclude that such patterns of hierarchical authority are essential to the very definition of “law”; commonly accepted norms only achieving the status of law when “enforced by the power of the state.”43 The latter view now appears overly simplistic, even from a state-based approach, as much of modern state-based law is not enshrined in prescriptive rules, but rather accords discretion in decision-making to administrative bodies, contracting parties, and the interpretive powers of courts. Further, as legal pluralists have pointed out, there are many rules that effectively constrain citizens of the modern state that do not emanate from the state itself, but from organizations within and outside the state who have the effective power to impose constraints on their members and those who seek to use their services. In general, however, those who study or practice within state systems of law are trained to identify “law” through hierarchical institutions, written legal texts, and ultimately the threat of state-authorized sanctions for the violation of a prescriptive rule.

There is no reason, however, to privilege Western understandings of “law” and legal method when analyzing the nature and foundations of social ordering within Indigenous communities. It is widely accepted today that all functioning societies have law, that is, authoritative mechanisms for maintaining order reinforcing social norms within the group.44 Nevertheless, what amounts to “law” and how law operates in any society is necessarily a product of that society’s culture. As J.H. Merryman put it, “A legal tradition … is a set of deeply rooted, historically conditioned attitudes about the nature of law, about the role of law in the society and the polity, about the proper organization and operation of a legal system, and about the ways law is or should be made, applied, studied perfected, and taught.”45 Thus, an understanding of Indigenous legal and social orders is possible only if one is sensitive to the internal perspectives of the Indigenous peoples involved. In the words of Anishinaabe scholar Aaron Mills (Waabishki Ma’iingan), “Without having begun to internalize our lifeworld, one has no hope of understanding our law.”46 To understand Indigenous legal principles and why they are meaningful to the communities involved requires sensitivity to each people’s distinctive epistemologies (their understandings of how truth is determined and where truth comes from), their language structures, and their distinct conceptions of the individual’s relations with their community and the outside world.

While Indigenous scholars remind us of the need to be sensitive to the diversity of Indigenous societies, four common themes appear to thread through their descriptions of the normative orders by which those communities have traditionally governed themselves in Aotearoa/New Zealand and Canada. First, those cultures did not tend, at least traditionally, to distinguish a body of binding rules that are clearly demarcated from the values and principles that implicitly guide decisions about what constitutes appropriate behavior. Second, those principles tend to place a central focus on the maintenance of harmonious relationships between members of the community and between the community, the land and other life forms. Third, the principles and processes used by Indigenous peoples to manage disputes and promote social order derive from varied sources, quite distinct from the sources relied on by state-based law. And fourth, among Indigenous societies today the interaction of norms (including the norms that Indigenous scholars identify as legal) is complicated by the porosity of those societies to outside influences, national and international, by ongoing deliberation and contestation from within, and by the effect of state-based legal structures on normative expectations within those communities.

One challenge faced by Western readers who seek to understand the role of law within Indigenous traditions is that the norms commonly held to govern individual behavior tend not to be clearly separated from shared understandings of what it means to act appropriately in relation to others. Further, within most if not all traditional Indigenous cultures, the proclamation of “law” and the enforcement of correct behavior is not the exclusive purview of an elite group. In other words, Indigenous law tends to be understood as embodied in the community, rather than imposed from above by certain authorized members of that community. However law might be defined, then, within those communities it tends not to be separated as a corpus of technical regulations distinct from the principles that define what it means to live a good life, in harmony with the community and the outside world.47

The tendency to view binding social norms as inextricably woven with more general principles underlying them is a point emphasized by scholars of Indigenous law in Aotearoa/New Zealand and Canada alike. Robert Joseph’s observation about Māori law (tikanga Māori—the just or correct way of doing things)48 is typical: “While Western culture tends to make a clear separation between morality and the law, the Māori legal system sees values, practices and rules as being very much interrelated.”49 E.T. Durie, former Chief Judge of the Māori Land Court, put it this way:

Most Maori writers appear to agree that the regulation of Maori behaviour was governed not by rules but by concepts, like whanaungatanga, arohatanga, manaakitanga and utu, to name only some. Whanaungatanga stressed the primacy of kinship bonds in determining action and the importance of whakapapa (genealogies) to settle rights and status. Whakapapa was the basis for hapu allegiance, for establishing that all Maori are related, and for demonstrating the connection of Maori to elements of the universe. Aroha, love or empathy, was the basis for peaceful co-existence. Aroha is how Maori described the relationship they sought with settlers or the governor.50

In Canada, there are some sixty distinct Indigenous peoples (Inuit, Métis, and First Nation)51 with First Nations alone living on 632 separate reserves. Diversity, then, is the rule. Still, Canadian Indigenous scholars also emphasize the continuity between their traditional legal orders and the more generalized normative principles of right living that underlie those orders.52 Other Indigenous writers, while making clear the connection between Indigenous legal orders and the broader norms relating to kinship, stewardship, and reciprocity that undergird them, do not explicitly concern themselves with the fact that outsiders might hesitate to describe such general principles of right living as “law.” For such writers, including some of Canada’s most prominent Indigenous scholars, like John Borrows and Val Napoleon, these broad precepts are nevertheless best described as “law” from an indigenous perspective. For yet other Indigenous scholars, like James Sakej Henderson, any effort to distinguish categories like “law” and “culture” would amount to a “foreign imposition on Aboriginal knowledge and language” and should be avoided.53

The fact that from an indigenous perspective “law” frequently resides in collectively shared, and often implicit,54 values should not be taken to suggest that Indigenous societies lack formal rules and ritualized processes. The Gitskan, whose territory is located in modern British Colombia, relied on detailed, formal feasting protocols to address disputes between clans and clan leaders.55 The Haudenosaunee (or Six Nations) from eastern North America are well known for the complexity of their governance structures and formal rituals such as the lengthy gatherings known as the Condolence Ceremony to honor the passing of sachem and clan leaders and the raising of new leaders in their stead.56 Māori custom included the ōhākī, a ritualized process for making a will and burial arrangements, an aspect of of tikanga Māori that was formally recognized at least for a time by the Māori Appellate Court.57

All social and legal norms, in the end, reflect an effort to order relationships in accordance with a given society’s values. An imposed system of law that does not align with the relational assumptions of a particular community will lack legitimacy to the extent that it ignores or disrupts that community’s cultural assumptions. Because Indigenous legal orders tend to foreground distinct, communitarian conceptions of the individual in relationship with her extended family, clan, and society at large, it is inappropriate to approach those legal orders from a Western perspective of liberalism and “bundles” of individual rights to be wielded against other individuals and the collective.58 Rather than identifying individual rights, Indigenous orders often emphasize reciprocal, relational responsibilities between the community and the individual. We see an example of this in the way Māori scholar Ani Mikaere describes the significance of relationships in Māori law. Tikanga Māori, she writes,

was founded on the imperative to maintain balance within whānau, hapū, and iwi, the importance of which stemmed from the interconnectedness or whanauntanga of all living things through whakakapa. Balance had to be maintained between female and male, between one generation and the next, and between the human and the spiritual domain.59

A parallel emphasis on the need to maintain balance in relationships within the community and with the natural world also appears to have a central of place within the normative orders of most, if not all, Indigenous peoples in Canada.60

In Indigenous societies, clans and kinship groups are frequently an essential part of the individual’s identity and a vital institution that builds cohesion within many Indigenous societies. A foundational institution, the clan frequently embodies social and legal relationships not only to existing kinship connections but also to an individual’s ancestors and relations within the spiritual and natural world. Among the Gitskan, for example, resolving a dispute over political rights will frequently involve not merely reaching consensus on the attribution of those rights but also adopting processes aimed at restoring harmony among the clans or kinship groups affected.61 Failing to appreciate the distinctiveness of Indigenous relational norms, whether in relation to extended family structures or the significance of clan connections, creates a risk of incomprehension and mistranslation between Western law and Indigenous legal orders. It would lead (and has led historically) to the misinterpreting the drawings of clan dodems on land-sharing treaties as a primitive equivalent of personal signatures rather than an invitation to enter a new relationship with settlers that builds on Indigenous clan obligations.62

Further distinguishing Indigenous relational norms is the fact that relational conceptions of the world often extend to include nonhuman beings as “kin” to the community or to particular clans in the community. Among the Anishinaabe of central Canada, for example, the concept of bimeekumaugaewin encompasses a network of principles of stewardship and reciprocity toward the Creator and other life forms.63 A similar focus on spiritual and kin relationships with the natural world can be found in the tikanga Māori concept of kaitiakitanga, which incorporates principles of responsibility and stewardship among people and the natural and spiritual worlds.64 Norms like these, which set out relational obligations to past, present, and future generations, will necessarily condition the community’s stewardship responsibilities in the present.65 Understanding those norms then requires jettisoning the perspective that humans exist separate from and above the rest of the natural world, and independent of the needs of future generations.

A project that aims at understanding Indigenous legal orders and, if possible, creating a respectful space for their coexistence with state-based systems of law must recognize not merely the diverse normative underpinnings of those orders but also the distinct combination of sources from which those orders are derived and transmitted. Canadian Indigenous scholar, John Borrows, identifies five of the sources for which Indigenous laws may flow, including “sacred teachings, naturalistic observations, positivistic proclamations, deliberative practices, and local and national customs.”66 One important source of Indigenous law, common to many legal systems, derives from widely held expectations as to how individuals or groups should behave in their interactions with each other. Over time, through familiarity, contestation, and negotiation, those social interactions in a particular context are commonly understood to require particular forms of behaviour. Accordingly, failure to adhere to those expectations may attract social sanctions. The body of those collectively validated norms is described as “customary law.”67 As scholars have noted, the norms embodied in customary law are not crystallized merely through repetition in the past: rather, they reflect the experience and evolving reasoning of a community at large.68 Unsurprisingly, in decentralized Indigenous societies, custom is an important source of the legal norms that govern a wide range of activities, including governance practices, the regulation of harvesting rights, and stewardship obligations.69 Indigenous scholars have emphasized that the continuing legitimacy of customary law depends upon it remaining dynamic, like the social practices that underlie it, and that, although based in past practice, should be seen as static and unchanging.

Another key source of Indigenous legal orders is the body of distinct deliberative processes through which disputes are resolved and binding principles governing human interaction are generated or confirmed. These processes vary widely across Indigenous peoples, although very frequently they involve formalized deliberations aimed at achieving consensus. In Canada, for example, such processes range from the recent use of the complex feast traditions of the West Coast to address the destructive effects of Canada’s residential schools,70 to the use of talking circles in response to violence within a community,71 to the contemporary use of traditional Haudenosaunee processes to promote consensus and aid decision-making in condolence ceremonies.72 The literature suggests that distinct deliberative processes are an important foundation of Indigenous law that permits communities to draw on their own norms of consensus building to address contemporary disputes and social challenges.73

If custom and deliberative procedures tend to be important sources of Indigenous legal principles, stories and oral histories are another important vehicle for legal reasoning within Indigenous societies.74 Anishinaabe scholar John Borrows and his colleagues Valerie Napoleon and Hadley Friedland are prominent among those who describe how traditional storytelling is used in the transmission and interpretation of Indigenous law. In Napoleon’s and Friedland’s words, oral histories and stories:

record relationships and obligations, decision making and resolutions, legal norms, authorities, and legal processes. Still others record violations and abuses of power, as well as responses to and consequences of these breaches of law. All of these stories provide an architecture that enables reasoning by analogy and metaphor as a form of collaborative problem solving.75

Oral histories and traditional stories often contain mythical or spiritual elements, which anchor them to deeper shared understandings of the natural order. Further, within many Indigenous traditions, there is no one “canonical” way to interpret a particular story; rather, the listener is encouraged to interpret the meaning of the story in light of their own experience and after paying careful attention to the context in which the story has been presented.76

For Indigenous scholars like Borrows and Napoleon, the structures, narratives, and metaphors found in traditional stories offer a valuable entry point to understanding contemporary Indigenous legal norms and the organization of traditional legal orders.77 At the same time, however, reflecting on the implicit nature and fluidity of customary law, and the polysemic nature of stories as a source of law, highlights the dangers that Indigenous normative orders will simply be overlooked if, in the language of Andrée Boisselle, “we privilege univocal, explicit forms of normative production.”78 A last point that needs to be made in this brief review of Indigenous legal orders is that, like all other normative orders, they are messy. They are porous in so much as they are influenced by norms that originated outside the community and yet have been internalized by members of the community. And, like other normative orders, the principles they contain are constantly subject to contestation and debate. The distinctiveness of Indigenous normative orders and the fact that in a modern world, members of Indigenous communities typically have hybrid connections with their community and to the state—these are inescapable realities that must be considered in any effort to establish a more respectful coexistence between Indigenous legal norms and the state.

It is precisely this aspect of Indigenous norms, as complex reflections of contemporary Indigenous societies, that the Canadian state and its courts have so far generally ignored. As we have seen, Canada’s official law has focused on the distinctiveness of customs that existed centuries ago as possible sources of rights that can be asserted against the modern state. Canadian courts in particular have focused on Indigenous laws as historical artifacts, which have contemporary relevance only if they are consistent with the categories that have been developed by the state-based legal system. Neither Canada’s courts nor its legislature have sought to engage with the possibility that Indigenous communities continue to create and abide by shared expectations of “right ways of living.” The common law in New Zealand is little better, the courts generally ignoring tikanga Māori unless directed to by statute;79 in the absence of statutory direction, they have expressed an openness to acknowledging Māori custom as a “value” of which the common law might take account, but the freestanding status of tikanga Māori seems rarely to have been litigated. As in Canada, contemporary norms of the Māori people are not officially recognized as an independent and dynamic source of law. This is in marked distinction to the perspective of a growing body of Indigenous scholars that views Indigenous legal order as a continuing and distinct feature of their societies. For these scholars, and for a growing number of Indigenous communities, their justice ways are alive. To use Borrows’ words, “Indigenous law as practiced today may have connections to ancient history—or it may not. Law is fluid; it changes over time. … Indigenous legal traditions exist to address current and future needs.”80

The premise that Indigenous patterns of legal ordering have continuing power, and the fact that those legal orders has been historically marginalized by the state, has given rise to a large body of writing urging that they be revitalized today. Several scholars emphasize the promise of Indigenous legal orders as a valuable tool for preserving Indigenous knowledge and worldviews.81 In that sense, the survival of Indigenous law is inextricably tied to the survival of the distinct Indigenous worldviews they embody. Further, they argue that Indigenous legal principles form a powerful and meaningful set of resources that can assist communities and their members to work through the contemporary challenges facing those communities.82 This includes, for example, the potential value of Indigenous legal orders in tackling the critical question of violence against women. Finally, the reinvigoration of Indigenous legal orders is arguably central to the project of decolonization and self-determination: strengthening the capacity of Indigenous peoples to use their own laws would enhance their authority not merely to govern themselves, but to do so according to processes and principles that reflect their own values.

29.4 The Way Forward: Options for Recognition and Revitalization

We have seen that the general, formal structures of state-based law in Canada and Aotearoa/New Zealand have not to date recognized Indigenous societies as contemporary creators and interpreters of independent bodies of legal norms. Recent treaty settlements, which provide for the application of customary law in a modern context, are limited in their application to the first peoples that entered them and, from the state’s perspective, the source of that customary authority remains the legislative power of the state. What are the options for other Indigenous peoples who would like the state to reduce its interference with the operation of Indigenous law or to actively support the revitalization their legal orders? If one begins from the premise of self-determination, the choice of how best to give effect to their norms must remain with Indigenous peoples themselves. Nonetheless, it is possible to clarify the range of recognition mechanisms that may be available and suggest some preliminary criteria for assessing those mechanisms. Some of those insights, I suggest, can be drawn from reflections on theories of legal pluralism, although it is important to keep in mind that those theories have generally been put forward by non-Indigenous writers. For that reason, pluralist insights may prove most useful in opening the minds of state actors who interact with Indigenous peoples. There can be little doubt that altering the state’s approach to Indigenous laws will likely be a key element of any effort to rebalance relations with Indigenous peoples. And, ultimately, from my own perspective as a non-Indigenous law professor who has spent three decades mediating negotiations between Indigenous peoples and the state, pluralist insights can help all of us reflect on the possibilities for a paradigm shift in conceiving the relationship between Indigenous laws and the state.

Most basically, pluralist scholarship, including the other contributions to this book, makes clear that the state can no longer credibly claim that it has a monopoly as the creator of norms considered binding by its citizens. While traditional writing on domestic law has focused on officially recognized instruments like statutes and court judgments, it is now indisputable that norms created by nonstate agencies like the World Bank, international trade agreements and other treaties, private associations, and the customary interactions of semi-autonomous communities within the state can have an influential or even a binding effect equivalent to state law for groups that wish to continue to participate in fields controlled by those agencies and communities. Further, by drawing attention to the multiplicity of ways that such nonstate norms are created and interpreted, pluralist theory encourages us to enlarge our thinking about the shared norms that are in fact operational within states and how they emanate from the needs and values of diverse communities. All of these insights about the factual operation of normative orders within state territories undermine the myth of monolithic state sovereignty and open a space for discussion about the nature and implications of the normative worlds of Indigenous peoples.

If pluralist writings prompt us to take on board the reality that the state is not in fact the sole source of norms that function as law, they also encourage us to reflect on the basis of a state’s claims to impose its norms over all fields within its territory (and sometimes beyond that territory).83 In states that include Indigenous peoples, this means asking the question: can the state justify, based on historical consent or contemporary circumstances, why state prescriptions should be presumed to supersede the normative and legal orders that have permitted Indigenous peoples to survive in the past and that continue to inform their shared perceptions of the appropriate relationship between their communities and their members? In constitutional terms this question of why, absent the informed consent of Indigenous peoples, state assertions of sovereignty should trump the pre-existing authority of those peoples to continue to govern themselves, is one that has drawn the particular attention of Indigenous legal scholars.84 The Supreme Court of Canada, in particular, appears to have struggled with this question, affirming Crown sovereignty over Indigenous lands based on past assertions of sovereignty by the Crown, while avoiding the issue of whether those affirmations are based on a historical assumption of civilizational superiority.85 In Aotearoa/New Zealand, where the Treaty of Waitangi (at least in its Māori language version) expressly contemplates the sharing of authority within the new nation, the same question arises: by what justification should the majority Pākehā (non-Māori) legal order be considered the supreme authority over the legal norms implementing the treaty partnership?

The challenge of answering these questions within a juridical theory that assumes a monopolistic sovereignty suggests that they might be unpacked more effectively if one conceives of authority claims differentially within particular subject areas. In other words, avoiding the temptation to try to address sovereignty assertions monolithically may open the way to a constructive dialogue between Indigenous peoples and the state about their respective authorities in different areas. Areas like the integrity of international borders and the maintenance of food safety standards may be areas where the parties might more readily agree that state rules should have primary authority. On the other hand, when it comes to the norms that guide interactions within an Indigenous community or on Indigenous land, the state faces a greater challenge in justifying the primacy of its norms over the norms of the Indigenous peoples themselves. While constructive dialogue about Indigenous and state jurisdictions will no doubt be influenced by the power imbalances between the parties, abandoning the quest for a unified implementation of territorial sovereignty offers a practical path forward. The roads ahead will inevitably differ for Indigenous peoples in Canada and the Māori, who are integrated within the general population to a much greater extent than the Indigenous peoples in Canada who have retained separate territories in which their communities are based.86

This chapter’s brief glance at some of the distinctive aspects of Indigenous normative orders reveals that, to be effective, any formal effort to reconcile those orders with the state’s will need to be sophisticated. As we have seen, past common law decisions in Canada and Aotearoa/New Zealand that refer to customary law have failed to address the jurisgenerative nature of Indigenous societies.87 Furthermore, even if those states were to move toward greater formal recognition of Indigenous legal orders, the current focus of state legal systems on positivistic statements of law, whether by legislatures or courts, tends to overlook other important sources of law within Indigenous communities. In addition, leaving aside concerns about cultural bias and potential miscategorization of Indigenous norms, the methodology of the common law judges directs them to identify and apply a discrete “rule” to govern the outcome of a dispute. Such a methodology risks subordinating Indigenous normative orders to the extent that they are not typified by the production of narrowly framed explicit rules of conduct. There are significant “snares” then (to use the language of Gordon Christie) for Indigenous peoples who seek greater recognition of their law within the existing legal structure of the state.

One possible response to these concerns is to reject the very possibility of working in concert with state legal systems to revitalize Indigenous law. After all, Indigenous legal orders in Canada and New Zealand predate the creation of modern states in their territories. And, it can be argued, they do not depend for their validity on external recognition by the state. As such, it might be contended that state recognition of Indigenous bodies of law would amount only to a form of “weak pluralism,” one that consolidates the state’s authority over Indigenous peoples.88 This is a significant concern, to which I will return shortly. Some prominent Indigenous scholars are also deeply skeptical about engagement with the state because they worry that state institutions will inevitably mistranslate and distort Indigenous norms and values.89 The practical linkages through which state law could give effect to Indigenous legal principles are often not congruent with Indigenous normative categories, creating the risk that Indigenous legal concepts will be distorted through “translation” into legal concepts already recognized by the state. Thus, for example, where Indigenous relationships with land cannot be translated into common law or civil law property concepts, or where Indigenous approaches to care arrangements for children do not fit neatly within the state’s category of “adoption,” formal attempts by the state to recognize Indigenous law may inadvertently further distort the norms of the Indigenous peoples involved.90

Depending, then, upon the preferences of individual Indigenous peoples and the choices made by the state, in Canada, Aotearoa/New Zealand, and elsewhere in the world, there are broadly speaking three main forms that pluralism might take in relation to the legal norms of an Indigenous community. First, in what I categorize as a “parallel” form of pluralism, an Indigenous people may decline to argue for the application of its own norms in the state’s courts or for their recognition in statutes, choosing to rely solely on its communities to implement, enforce, and further develop those norms. This was the conscious decision of the Nisga’a people in Canada. In 1998, they negotiated a settlement of their Aboriginal title claim. The settlement was enshrined in a modern treaty. Among other things, the treaty recognizes certain Nisga’a lawmaking powers and sets out rules for the interaction of Nisga’a laws with federal and provincial laws. Notably, the treaty defines “law” to include Nisga’a legislation but to exclude the Nisga’a traditional legal order, known as the Ayuuk or Ayuukhl.91 This was the result of a decision made by the Nisga’a at the outset that the Ayuukw “was not a matter to be negotiated with the federal and provincial governments.”92 Thus, traditional Nisga’a norms would remain sheltered from the scrutiny of and interpretation by the state’s courts when they adjudicate conflicts between federal and provincial laws and the Nisga’a laws recognized by the treaty. This approach to protecting Indigenous law, which keeps Indigenous norms outside the purview of the courts, depends exclusively upon the group’s own respect for, and future development of, their traditional legal orders. To use the language of Kirsten Anker, it relies upon the strength of the discursive practices of communities.93 Indigenous peoples that adopt this form of legal pluralism (as state laws will continue to apply in their own spheres to community members) may be able to avoid the risk that their legal orders will be distorted by the courts. On the other hand, they will not be able to rely upon the enforcement powers of the state vis-à-vis community members, or other people resident on their territory, who choose not to recognize the force of specific Indigenous norms.

Without seeking explicit recognition from the state, Indigenous communities can continue to quietly follow their own processes and underlying values in deliberating upon community issues, making governance decisions, or enacting laws through bodies (such as band councils) whose law-making powers are already recognized by the state. This is the approach adopted by the Nisga’a,94 and it is widely used by Indigenous peoples around the world. Here Indigenous legal norms operate to guide self-determination beside and in parallel to the state’s legal order. Of course, “operating in parallel to” the state’s legal order does not imply that contemporary Indigenous processes and values will necessarily remain oblivious to the cultural and legal values of the state that surrounds them. Indigenous legal cultures, like other cultures, are permeable and dynamic—open to outside influences and to internal evolution spurred by changes in circumstances and perspectives. We have already seen that contemporary Indigenous legal orders are the product not merely of traditions but also of deliberation and interpretative debate.95

A second structure which other Indigenous peoples might pursue in the future is an expanded “vertical” form of pluralism, whereby Indigenous norms are explicitly recognized by courts or by legislatures. Theorists like John Griffiths might characterize such recognition as “weak” pluralism, because it seems to reinforce the state’s monopolistic claims on law-making.96 The children of the Cree marriage in Connolly v Woolrich97 or the adoptive caregivers whose status is recognized both by Indigenous custom and by the courts98 might not be troubled by this theoretical concern. For the status accorded them by Indigenous norms has been upheld by the courts in a conflict with the prevailing norms of the state. We have already seen that in Canada and (to a lesser extent) in Aotearoa/New Zealand, the doctrine of continuity has been recognized by the courts, as a principle of common law, to enforce Indigenous customary laws. It is possible that the courts’ receptivity to the common law recognition of Indigenous law will increase in the future.99 Indeed, the recognition of Indigenous norms by statute might go considerably further than the Canadian and New Zealand examples described earlier in this chapter. (The French law applicable to New Caledonia, for example, offers broad scope for traditional customary law to be used in the resolution of civil disputes between members of the kanak people).100 Expanding the formal state recognition of Indigenous norms would increase their enforceability of Indigenous norms in practice. On the other hand, such a development would raise complex issues in countries like Canada, where there are dozens of separate Indigenous cultures, and in Aotearoa/New Zealand, where Māori activities are deeply integrated with the majority population. It would also, as noted earlier, bring new risks that Indigenous norms and methods of legal reasoning may be diluted or distorted by judicial intervention. I will propose criteria that might help evaluate and, if used by Indigenous and state process designers, mitigate at least the latter risks shortly.

Vertical forms of pluralism offer the possibility of increased formal recognition of Indigenous norms and implicit recognition that they arise from normative orders independent of the state. Nevertheless, from the state’s perspective the legal authority of the norms so recognized might be seen to derive solely from the sovereignty of the state. Another form of institutionalized pluralism, that I will describe as “horizontal” pluralism, offers a possible way out of this dilemma. Under this model, the formal interface between their legal orders is negotiated by Indigenous peoples and the state. Akin to what Sakej Henderson has described as “treaty federalism,”101 the development, application, and enforcement of Indigenous and state laws in different spheres of activity would derive their legitimacy and authority from the formal consent of all parties. Such an approach is consistent with the treaty history of both Aotearoa/New Zealand and Canada. A modest example of this model is the Indian Lands Agreement Act, 1986 in Canada.102 Adopted by parallel federal and provincial legislation and a First Nations Chiefs’ resolution, it empowers the parties to develop new jurisdictional arrangements over land and resources, by mutual consent, over specific areas in the settlement of land claims. More expansive than this are agreements that expressly recognize the authority of an Indigenous people to develop and enforce their own laws, including their traditional legal principles, in various spheres throughout their territory. The Labrador Inuit Land Claims Agreement of 2005 is one example, in this case in the form of a treaty, that recognizes the continuing force of traditional Indigenous law as well as the jurisgenerative capacity of an Indigenous people.103 The agreement defines “Inuit law” to include both new Inuit enactments and the customary laws recognized by the Labrador Inuit government.104

In sum, as we consider the various forms of pluralism within which Indigenous legal orders might operate in the future, it is useful to distinguish between parallel pluralism, where there is no formal interface between the state’s and Indigenous laws, vertical pluralism, where Indigenous laws are recognized by authority of the state and its courts, and horizontal pluralism, where the formal interaction of Indigenous and state lawmaking is governed by agreement and derives its authority from the legal traditions of both parties. The latter two types of pluralism, as I have noted, give rise to possible concerns that the involvement of state institutions, including the courts, may dilute or inadvertently distort Indigenous norms, to which we might add that power imbalance may limit the spheres within which Indigenous laws are recognized.

Although some Indigenous peoples may prefer for this reason to keep their legal and normative orders as much as they can outside the reach of state institutions and courts, many others (particularly in Canada) are currently engaged in efforts to ensure that their legal authority is formally recognized and supported by the state. For such communities, and for Indigenous legal scholars who urge that the state do better in recognizing Indigenous law, the question is how best to formally protect Indigenous norms in an admittedly imperfect world. State legal structures, after all, already interfere with the operation of Indigenous laws. For Indigenous peoples who do seek more respectful interactions with state institutions, the distinctive features of the structures of Indigenous law suggest that achieving greater support for Indigenous legal norms will require the development of well-thought-out mechanisms that take into account that distinctiveness. This suggests that an important turn is needed in contemporary thinking about the interaction of Indigenous and state legal norms: namely, that it is vital to design, as suggested by Paul Berman, “acceptable procedural mechanisms, institutions, or practices”105 for managing legal diversity. After all, the choice going forward is not limited to the binary alternatives of either accepting the current limitations in the state’s capacity to recognize and support Indigenous law or, on the other hand, accepting a reality in which neither legal system acknowledges the existence of the other.

Accordingly, the challenge that remains for states like Canada and Aotearoa/New Zealand, which have a long history of marginalizing Indigenous law, is to determine whether appropriate mechanisms can be developed to rebalance that relationship. For those mechanisms to be effective and perceived as legitimate, they will need to be developed through dialogue between the state and the Indigenous peoples who wish to participate in their development.106 Logically, the design of those processes should advance the goals of the parties in recognizing the value of Indigenous norms and should respond to the translation constraints identified earlier. While negotiations should determine the form of those mechanisms, this analysis suggests that their design should be tailored to address the following criteria:



1. They should recognize the continuing jurisgenerative nature of Indigenous societies;



2. In those fields where the application of Indigenous legal norms is formally recognized, care should be taken to acknowledge the distinctive sources of Indigenous law, Indigenous processes for addressing competing interpretive claims about that law, and Indigenous methods of legal reasoning;



3. In specifying the legal fields in which Indigenous norms will be recognized, the mechanisms should address Indigenous ways of characterizing the issues involved, particularly in the areas of governance categories and the nature and significance of relationships within the community, and between the community and others;



4. Within those fields, recognition mechanisms should be attentive to the reality that Indigenous legal norms may be implicit, or focused on the use of appropriate processes to interpret the law or resolve a dispute (where indigenous peoples wish to develop written codes, some will undoubtedly seek to focus on generalized legal and normative values, rather than technical rules of conduct);



5. Processes that are established to address conflicts between state law and Indigenous law should reflect the diversity of the parties’ norms; the process itself should not privilege Western values; and



6. Any process or institution that is tasked with interpreting Indigenous legal norms should be implemented by a body whose cultural diversity and expertise gives it the legitimacy and competence to interpret Indigenous norms.






This list of criteria is not intended to be comprehensive. It is an effort to spur a dialogue about the features of institutions that would be capable of better accommodating diversity in Indigenous and state legal norms. It is to be expected that, for many Indigenous peoples, a focus on discussion and consensus building about the contours of their own legal orders must precede any deliberations with the state about whether and by what mechanisms the state might formally recognize Indigenous norms. Other Indigenous peoples may decide that preserving the integrity of their normative orders means eschewing state recognition processes entirely. In the end, any negotiation of robust mechanisms to formally strengthen the interaction of state and Indigenous legal orders will necessarily be iterative, complex, and normatively challenging. But a concerted joint effort to develop such mechanisms offers hope of a relationship that more fully respects the distinctiveness and autonomy of Indigenous peoples.
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chapter 30

Indigenous Rights and Intrastate Multijuridicalism


Dwight Newman




30.1 Introduction

Recent decades have seen a rising assertion—sometimes explicit and sometimes implicit—that Indigenous rights imply a necessary multijuridicalism within states that contain Indigenous peoples. That is, there are increasing claims to the recognition of Indigenous legal systems alongside the dominant state legal systems(s).1

One basis for these claims is found in Article 5 of the 2007 UN Declaration on the Rights of Indigenous Peoples (UNDRIP), which states that “Indigenous peoples have the right to maintain and strengthen their distinct political, legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the State.”2 While some international law scholars subsume their discussion of Article 5 within a broader discussion of self-determination and thus tend to skirt pass Article 5’s unique emphases,3 other scholars rightly reference the idea of Indigenous peoples’ right to maintain and strengthen distinct legal institutions as a right having in itself potentially profound implications.4

Within states that have constitutional guarantees of Indigenous rights, some scholars have also prominently argued within those constitutional contexts for recognition of Indigenous legal traditions.5 For example, Indigenous scholar John Borrows has argued in Canada for the appropriateness of recognizing and integrating Indigenous legal traditions as part of Canadian law.6 Borrows is part of active efforts to make that principle a reality within the legal education context; in 2018, his faculty at the University of Victoria Faculty of Law commenced a ground-breaking joint degree in common law and Indigenous legal traditions.7 Given his sometimes overriding influence, though, it is important to note that the specific argumentation and evidence offered by Borrows in his seminal work on Indigenous legal traditions contains some significant problematic dimensions. For example, Borrows argues in favour of a role for Indigenous legal orders based partly on claims concerning respect for the values inherent in each legal system and an acknowledgment of the choice and agency involved in the establishment of certain legal systems as dominant. At the same time, claims that he makes about the common law legal system and the ways in which it became established do not manifest respect for the common law legal system insofar as they are unorthodox and seemingly unsupported by the sources that he cites.8

Nonetheless, considered against backgrounds of colonial encounters between European imperial powers and Indigenous peoples, there are no doubt strong normative arguments for moves toward reviving some Indigenous legal traditions. At the same time, though, such moves raise complex questions of jurisprudential theory that warrant close analysis. That statement could appear surprising if these developments are thought of as representing a simple instantiation of legal pluralism within certain states. The developments may appear particularly innocuous if one adds what has now become a commonplace assumption that at one level, legal pluralism is partly a simple matter of descriptive accuracy.9 Legal pluralism itself is not so simple, of course, and has been the subject of various scholarly developments on through to the important articulation by Paul Schiff Berman of a theory of global legal pluralism to address the “complexities of law in a world where a single act or actor is potentially regulated by multiple legal or quasi-legal regimes.”10 Indeed, discussing claims for intrastate multijuridicalism in the context of broader theories of global legal pluralism actually opens more questions and issues than may be first apparent.

This chapter seeks to engage with the jurisprudential nature of an intrastate mulitjuridicalism that recognizes and incorporates Indigenous legal traditions, considering both a set of descriptive and normative jurisprudential issues. To ground the analysis, the chapter makes specific reference to the example of rising claims to multijuridicalism in the Canadian context,11 with the next section thus offering a brief description of that context by way of background, even while the ultimate claims of the chapter apply more broadly. The subsequent sections show how three jurisprudential propositions arise in considering such claims: first, imposed law tends to generate battles of law and society such that what the legal pluralism literature calls “strong” legal pluralism is inherently present in these contexts; second, though, a full claim to multijuridicalism actually entails seeking the enactment of a state-supported legal pluralism that inadvertently reproduces some of the same challenges as the attempt to maintain a nonpluralistic law; and, third, when considered within a broader context of global legal pluralism, claims to intrastate multijuridicalism generate particularly complex tensions in which the development of a fully multijuridical state requires significant further steps to strengthen the state if its new form is not to interfere with the achievement of fundamental objectives of the state-based international order.

30.2 Grounding the Theoretical Account: The Canadian Example

To understand the Canadian example that will illustrate the main claims in this chapter, it is necessary to have a basic understanding of the Canadian state structure and the place of Indigenous rights within Canadian law in general terms. A conventional understanding of Canadian law and the structure of the Canadian state would characterize Canada in terms of a distinctive bijuridical legal system grounded in the common law and civil law systems of English and French settlers, respectively,12 combined with various moves over time with respect to Indigenous peoples and their legal traditions.13

The modern Canadian state stems in important ways from events of the Seven Years’ War from 1756 to 1763. In 1760 the British defeated what was then New France, and the final settlement of the broader conflict, the Treaty of Paris, was signed in 1763. Britain then issued the Royal Proclamation of 1763, which spoke to the place of New France within the British colonial system as well as to certain policies with respect to Indigenous peoples.14 The Royal Proclamation of 1763 was no permanent legal instrument, however, and the portions concerning New France were rapidly replaced by the Quebec Act of 1774,15 which adopted a longer-term plan of permitting Quebec to maintain its French civil law system alongside other British colonies that had English common law. While there would be complicated later discussions in the decades leading up to Canadian Confederation in 1867, the stage was set for common law–civil law bijuridicalism in Canada: a state of affairs receiving further legal expression in many other aspects of the Canadian state. These include the entrenched legal requirement that three of the nine justices on the Supreme Court of Canada possess Quebec civil law backgrounds.16 That bijuridicalism applies with respect to private law matters (including family law), while the background legal order on many topics remains that of English common law, as adapted through Canadian courts and legislatures.

While British Imperial policy as applied in much of Canada did see the British Imperial Crown enter into treaty relationships with Indigenous peoples17—which some have optimistically characterized as thereby manifesting respect for Indigenous legal orders—the actual place of Indigenous legal orders in Canadian state law has been more complicated. To be sure, there have been occasional court decisions that gave some weight to Indigenous legal traditions, such as in the recognition within Canadian law of marriages contracted under the customary law of particular Indigenous communities.

However, a leading example commonly trotted out, the 1867 decision of a Quebec trial court in Connolly v. Woolrich,18 clearly illustrates the limited significance of such decisions. While the Court recognized a marriage contracted under the customary law of an Indigenous community, it did so while simultaneously drawing a strong distinction between political status and personal relations. The Court indicated that personal relations mediated by customary law systems could survive Crown sovereignty, but that the political status of Indigenous legal orders was effectively dissolved.19 The case both gives and takes away and is thus illustrative of the limited effect of these sorts of cases: they maintain a certain continuity of vested rights, but they explicitly remove the ongoing power of Indigenous legal orders, at least from the perspective of the state itself.

At the same time, such a case and more recent cases along similar lines also embody a factual recognition of the ongoing existence of Indigenous normative orders that pattern the lives of individuals even in the context of the Canadian state’s claim to a legal monopoly. There has, in fact, been a complex, variable degree of survival of Indigenous legal traditions.20

That phenomenon is, in many respects, distinguishable and distinct from Canada’s significant adoption of a constitutional Indigenous rights clause as part of its 1982 constitutional amendments.21 That clause, Section 35, has had significant impacts within Canadian law, but it has not necessarily been a vehicle for the recognition of Indigenous legal orders. To the contrary, the Supreme Court of Canada has at times applied the Indigenous rights test to limit or even eliminate Indigenous self-government claims.22 Indeed, a discourse of Indigenous rights may at a certain level be quite different from a discourse of Indigenous jurisdiction.23

Nonetheless, Section 35 has at times been a vehicle for contemporary claims seeking recognition of Indigenous legal traditions in Canadian law, including some recent judicial decisions that have referred to the “reconciliation” purpose identified in Section 35 as a reason to utilize and give weight to Indigenous legal traditions in court.24 Invoking Section 35 provides a particular legal argument in support of the place of Indigenous legal traditions in Canada, even while some of the normative force of that argument continues to draw in some respects on the longer history of accommodating legal differences of different communities within the state, notably in the context of Quebec civil law.25

30.3 Law/Society Battles and the Emergence of “Strong” Legal Pluralism

In his seminal 1986 article on the nature of legal pluralism, John Griffiths drew a distinction between “strong” pluralism and “weak” pluralism.26 While “weak” pluralism occurs when state law recognizes and incorporates elements of communities’ traditional legal orders, “strong” pluralism exists where there are actually a plural set of authorities whose distinctive legal orders have the potential to be in competition.27

Imposed law tends to generate battles of law and society that give rise to so-called “strong” pluralism. In general terms, mismatches between law and society can arise from various causes, including from the imposition of the law of one society onto another society that has different values and organizing assumptions.28 Amongst legal theorists, Brian Tamanaha has long highlighted those empirical realities in the context of some states,29 and he has also moved to incorporate these ideas into his larger picture of law. One of his major claims is that state claims to a monopoly on legal authority fit only a particular and relatively recent shape of the state.30 Thus, state assertions to a monopoly on legal authority are apt to generate exactly the sort of battle between law and society that is the hallmark of strong pluralism. This theoretical approach fits with a longer line of analysis showing complex interactions between state law and other claims to authority, with those interactions often including forms of resistance to the state.31

On one reading, this body of literature would seem to suggest a paradoxical claim that a stronger assertion of state monopoly on law actually tends to generate strong legal pluralism because alternative normative communities will resist the state’s assertion. Obviously, whether strong pluralism actually results depends in part on whether the monojuridical state actually succeeds in driving out other systems of authority. In theory, one could imagine such a strong assertion of state monopoly on law that it did indeed drive out other systems of authority and thus did not in fact generate or sustain a strong legal pluralism, though most legal pluralists would deny that resistance could ever be wiped out entirely.

Regardless, it will commonly—and perhaps always—be the case that the state is unsuccessful in establishing a sole system of authority. Moreover, we can see this as a good thing in at least some respects, for various forms of intermediate associations between the individual and the state are important in a flourishing society and important for flourishing individual lives, and these intermediate associations will necessarily assert some normative authority if they are to contribute to this flourishing.32 Where the state does not actually achieve status as the sole authority, ongoing assertions that it has are surely apt to generate and support various complex responses, including outright resistance.

Considering the context of Canada and Indigenous legal traditions, some of the complex responses to imposed law have been apparent over time in different communities in different ways. These responses have arisen from various mismatches of Canadian law and Indigenous values, and they have taken on varied forms. Some responses amounted to forms of long-term resistance to the Canadian legal system through subtle choices focused away from following that system,33 others have included academic intellectual responses by Indigenous scholars challenging the new legal imposition of the Canadian Charter of Rights and Freedoms,34 and yet others have included new assertions of sovereignty-based jurisdiction through the articulation by Indigenous nations of purported legal instruments or decisions.35

In large part, these responses do not rest upon the firmament of Section 35 Indigenous rights. Without denying the possibility of strategic invocations of Section 35, an Indigenous rights discourse might be perceived as only permitting exemptions from state law at the expense of operating within a state law framework.36 Some Indigenous voices thus strategically seek to have the Canadian state adopt a statute implementing UNDRIP,37 while others worry that such a move involves a subjugation to state authority and future problematic interpretation of UNDRIP by Canadian courts.38 Likewise, some normative theorists try to explain the articulation of international Indigenous rights as an international legal response to make the state system less unjust in the context of Indigenous peoples,39 but more radical Indigenous activists seek to reject that state system outright.

30.4 Multijuridicalism and State-Supported Legal Pluralism

In the dichotomy offered by Griffiths, state-accepted or state-supported legal pluralism gets classified as “weak” pluralism. That terminology may have a more pejorative sound than necessary or constructive. Notably, in its better forms, a state-supported legal pluralism need not imply assimilation into state law but could involve a more genuinely interactive relationship between state law and nonstate authorities. A situation in which the state genuinely makes space for nonstate authorities is arguably not a “weak” path forward at all, but can actually be a bold one in which the nature of the state is meaningfully adapted to the complex circumstances of multiple authorities.

The Griffiths “strong” versus “weak” distinction is ultimately unhelpful in a number of ways. What might sometimes get thought of as “strong” pluralism might have many weak characteristics. Consider Berman’s basic account of pluralism, that “people feel ties to, and act based on affiliations with, multiple communities in addition to their territorial ones … and the norms asserted by such communities frequently challenge territorially based authority.”40 Such a statement is a good foundational beginning for understanding pluralism, but it could be the basis for either “strong” or “weak” pluralism. This is because the actual establishment of a pluralism of legal norms—where “two or more legal systems coexist in the same social field”41—might be either a “strong” pluralism with multiple systems actively competing, or a “weak” pluralism in which one system has tried to make room for other systems. More important than classifying “strong” versus “weak” pluralism in these settings is to consider the normative questions of when an assertion of legal pluralism might be a necessary force of resistance to the state, and, conversely, when a state should adapt itself so as to permit a degree of legal pluralism and how far that permission should extend.

Apart, though, from those normative questions, there is an important question that potentially involves a mixture of normative elements and descriptive jurisprudence: that of how to frame the concept of authority in the context of legal pluralism.42 The idea of authority, of course, is in the most prominent modern accounts focused on the entity whose decisions have the effect of preempting reasons that would otherwise apply to a particular actor.43 That account aligns neatly with the sovereign state that has overarching power and in so far as it is focused on preempting other reasons and other authorities, the account seems to leave very little room indeed for normative or legal pluralism. Some jurisprudential scholars in recent years have attempted to situate legality and thus authority in aspects of the relationships between plural institutions and thus remove the sole focus from state law itself.44 Yet, the most promising adjustment in the understanding of authority to take account of legal pluralism is in the important work of Nicole Roughan. Her basic aim is to find a view of authority that has room for conflicting and overlapping norms.45 She is focused particularly on the question of how we can even speak of the concept of authority when there are multiple authorities.46 She answers with an extended account of the idea of “relative legal authority.”47 Within this account, it would appear that particular authorities may have interdependent roles and that they may also have authority that is subject to considerations of weight rather than being entirely peremptory.

Saying as much, of course, applies a particular reading to Roughan’s account, and one objection to her account is that the concept of “relative legal authority” that she utilizes may be subject to various readings and may thus be insufficiently rigorous. At a substantive level, of course, the main objections to her account concern whether her idea of relative authority is actually consistent with the necessary dimensions of the concept of authority itself, given that authority, on some readings, necessarily involves claims to supremacy and preemption.

There is naturally no problem with the idea of coordinating authorities and with there being a legally authoritative position in which it is determined when and under what circumstances one authority takes priority over another. Indeed, the field of conflict of laws largely sets out to engage in just such coordination in more general terms,48 while fields like federalism jurisprudence do so in certain constitutional contexts. Roughan therefore must be claiming more than simply that there are limits to the scope of a particular authority’s legitimacy or legal role and that there must necessarily be coordination amongst authorities. But if she does claim more, the objection arises in full force that the concept of authority is no longer serving its purpose. That is, if the claim is actually that authorities could in some instances be nonperemptory and simply have weighted levels of authority, then the objection runs that the account is not one of authority at all.

One possible line of response would engage with the idea of weighted levels of authority and suggest that such an idea is actually more consistent with broader shifts in pertinent literatures. For example, in his latter years, Patrick Glenn had become quite fascinated with the idea that many apparent conflicts in the conflict of laws could be diminished if one adopted a view based less on binary logic and more based on various forms of polyvalent logics.49 At various times, he suggested that the increasing pertinence of such polyvalent logics to various fields of study should make legal scholars and practitioners consider them more seriously. That said, however, responses along these lines will be unconvincing to anyone who is committed to more traditional modes of logical reasoning. As a result, deploying such a response to the objection may actually marginalize the argument rather than strengthen it.

The more accessible line of response would argue that the objection diminishes the concept of authority rather than elevating it. On this response, just as the sovereignty of a state is more fulsome if it includes the ability of the state to bind itself in international agreements, so too the concept of authority is actually larger if it includes the ability of the authority to concede limits on the weight of the authority that it holds. This response, though, arguably tends to diminish the pluralism that Roughan’s account is trying to acknowledge. There is probably a further scholarly agenda here in sorting through if there is a means of defending weighted authority without being dependent on asserting a strong form of state authority. But at present, it seems clear that at least some arguments for multijuridicalism actually strengthen state authority by asking the state to recognize alternative normative assertions rather than directly challenging the state’s authority itself.

This distinction arises in the context of Canadian assertions of multijuridicalism when considering whether nonstate normative assertions are addressed in terms of conflict of laws principles, constitutional principles, or some other approach. The Ontario Court of Appeal has recently rendered judgment in a fascinating case that raised these questions squarely.50

The case involved an attempt by an immensely wealthy father to have the court apply the legal rules of an Indigenous community rather than of the Ontario courts in the context of his family law dispute with the mother of his child, following the breakdown of their short relationship. In order to determine the law to be applied—the Indigenous nation’s law or Ontario law—the Court of Appeal decision rejected the application of conflict of laws. Further, because the case was being adjudicated in Canadian courtrooms, there was never exactly any suggestion of Canadian law truly vacating the field. A conflict-of-laws approach would actually have come closest to treating the Indigenous legal order as a distinctive legal system, but calling Indigenous legal norms “foreign” would seemingly have been unpalatable and also would have required the Court not to apply the broad constitutional Indigenous rights clause in Section 35. Instead, the Court sent matters back to the trial court to allow the father to pursue a Section 35 claim for Indigenous rights, even though he was pursuing an individual, rather than a collective, claim and even though it was not at all clear that he even had the support of the Indigenous community. Significantly, in making its ruling, the Court invoked the power of the state by making the Canadian constitutional provision the rule of decision in the case, while at the same time deploying that provision to give more scope to an Indigenous nation’s law. Thus the case involved a profound reassertion of the power of state law even in deciding a question about the place of nonstate law. Such are the paradoxes of the jurisprudential place of nonstate law within the so-called “weak” pluralism that may actually give nonstate law a stronger place even while reasserting state law at the same time. And, as the next section will suggest, the paradoxes arguably simply continue when we proceed to consider the more global arena in which these questions are situated.

30.5 Tensions in the Context of Global Legal Pluralism

Global legal pluralism adds into the mix of possible legal orders the idea of an international law regime, among others. Interestingly, and perhaps paradoxically, this addition can lead to certain constraints on intrastate pluralism. For example, Tamanaha identifies a variety of problems that a recognition of Indigenous community orders can raise, including challenges for state-building policies, violations of constitutional norms, increased power for local elites, challenges in terms of the resolution of disputes between communities, and potential inconsistencies with rule of law norms such as those that imply the appropriateness of promulgating law in written forms.51

Apart from more complex and abstract issues such as the ways in which a multijuridicalism further complicates the state’s relationship to individuals as equal citizens,52 one tangible example of a specific problem in the interaction between Indigenous rights and the state order arises in the context of the voluntary development of the body of international treaty law. States are variable and vibrant entities, and their interactions within the international rule-based system have generated an impressive body of international treaty law. Reaching agreement on international treaties that have differential effects on different interests within any given state always involves a complex balancing of intrastate interests. The development of further constraints on how states carry out that balancing in any given instance will always pose additional challenges to the ongoing development of the international treaty system. The recognition of forms of intrastate pluralism may well pose such challenges, particularly insofar as intrastate legal authorities are permitted to determine whether a state may enter into a particular international treaty—surely something that follows properly from a full-fledged recognition of intrastate multijuridicalism.53 Recognition of intrastate variation naturally complicates the achievement of voluntary rules-based international governance.

Some accounts related to respect for difference within the international order end up focusing on the sovereign equality of states as a fundamental protection against homogenization by the international order. Scholars such as Brad Roth thus focus on sovereign equality of states as a fundamentally important way of responding to the presence of moral difference and a normatively important form of what Roth characterizes as a type of global legal pluralism.54 At the same time, Roth recognizes complex paradoxical elements to these claims, noting that “state sovereignty, far from being a status that conceptually precedes international legal order, is itself a creature of that order.”55 Even while admitting as much, Roth nonetheless argues for sovereign equality and voluntary agreement of states to the development of international norms as the best protection for pluralism. In so arguing, though, his account leaves surprisingly little room for pluralism within the state, notably any kind of multijuridicalism that would weaken the state’s authority, as he notes the role of the “state’s presumptive last word on public order in the territory.”56

Roth’s view is obviously not the only form of global legal pluralism, and indeed Paul Schiff Berman’s has been more influential, with Berman deliberately thinking of a middle path that facilitates celebrating both local variation and international order.57 Berman avoids the overstated emphasis on state sovereignty, while also avoiding any theory that would permit excessive intervention into states.58 However, even such an account does not automatically overcome tensions easily—empowerment of intrastate multijuridicalism complicates the position of states as themselves offering defences against a potentially overweening international order. Such are some of the complexities of global legal pluralism, whether in the particular context of claims to Indigenous multijuridicalism or other issues altogether. As Berman himself notes, nothing ever fully resolves the tensions of legal pluralism.

30.6 Conclusions

Claims within a state such as Canada for recognition of multijuridicalism that would respect Indigenous legal traditions raise many different issues, with some jurisprudential questions certainly among them. Accounts of global legal pluralism have some answers but also pose some further questions and raise some further tensions. Thought of initially in the intrastate context, legal pluralism’s relationship to multijuridicalism is more complex than matters may first appear.

At a certain descriptive level, conflicts between law and society have generated various forms of ongoing resistance to state claims to monopoly over law in ways that some accounts of legal pluralism help us to characterize and understand. However, the normative arguments implicit in legal pluralism—that there ought to be respect by the state for the resisting traditions—actually have more complex implications than may first be apparent insofar as they may actually provide a further bulwark for state law. And perhaps there is additional scholarly work needed to unpack the ways in which recognition of the nonstate further strengthens the state, though scholars have certainly acknowledged this point. At the same time, respect for state law may itself be an important protection of pluralism-related values, insofar as it may be necessary to bolster states at the expense of some intrastate pluralism in the context of the full international arena.

That said, there may be middle paths to be found that offer the prospect of reconciling all the different issues at stake, and Berman’s effort at an account of global legal pluralism is certainly one that has been attentive to the various issues that are inevitably in conflict. Arguments for multijuridicalism in response to Indigenous claims in Canada ultimately relate to broader issues that matter around the world and outside Indigenous contexts altogether. There are complex interconnections between different parts of the law and legal systems around the world. It would, of course, be folly to claim simple answers here, but engaging in the questions is an important ongoing task for legal scholars and, more hopefully yet, legal practitioners. Global legal pluralism has many important interconnections with Indigenous rights issues, and the application to those contexts also has important implications for global legal pluralism more generally.
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31.1 Introduction

The shorthand term “legal pluralism” captures a wide variety of methods and aims. Legal pluralist scholarship embraces the idea that a single society can contain more than one legal system, that many (perhaps all) societies are legally plural, and that this social fact is relevant to the way that relationships between legal systems and legal subjects ought to be understood and managed in those societies. The Commonwealth settler states of Canada, Australia, and New Zealand are readily understood as legally plural societies in which the relationship between settler and Indigenous law is of paramount importance.

Legal doctrine in those states still relies on absolutist notions of sovereignty and law to deny the independent legal authority of Indigenous peoples.1 From time to time in those countries, settler courts confirm that sovereignty of the state is singular, absolute, comprehensive within its territory, and cannot be questioned by domestic courts. The result is that, doctrinally, the only Indigenous laws that are formally regarded as “law” are those that can be understood to derive from state sovereignty by virtue being “recognized” by the legislative or judicial branches of settler governments. These are typically reflected in state law as “rights” (most often, rights to property), or referred to as social facts relevant to proving the content of those rights. Settler law has for the most part relegated Indigenous law to questions of fact rather than attending to the authority by which Indigenous law is generated, identified, and applied. This bias in favour of the state and its law is an organizing precept in most positivist legal theories, which remain dominant in legal pedagogy and practice in these countries.2 The narrowness of positivist legal theory and of the Venn diagram “recognition” it allows does not determine the authority of Indigenous law in situ, as understood and observed by Indigenous peoples. Indigenous law is legitimate insofar as Indigenous legal and political theories determine it to be.3

Seen through the lens of legal pluralism, Indigenous law in the Commonwealth settler states is readily understood as law in the social scientific sense, given its obvious association with governance arrangements, its concern with social control, and its application within defined territories and to identifiable communities. These features have enabled the recognition of Indigenous law by settler officials as factually and empirically “law,” in the important but limited ways noted in this chapter. These forms of recognition fall short of acknowledging the inherent independent authority of Indigenous law in the territory of settler states. A more just and equitable form of legal pluralism in settler states, in which the authority of Indigenous law is accepted on its own terms and in accordance with Indigenous legal theories and traditions, is achievable, but progress toward this goal has been slow. The very possibility that states do not have a monopoly on law confronts first principles of settler legal and political theory. This chapter broaches the question of whether legal pluralist scholarship supplies methodologies appropriate to this particular challenge, and asks how legal pluralism could enable or model the appropriate recognition of Indigenous legal traditions.

Some forms of state-Indigenous recognition in the Western settler states illustrate the possibility that these societies could be reconstituted as ones within which both Indigenous and settler legal traditions are recognized and applied. Of particular note are developments in the fields of contemporary treaty and agreement-making; measures in settler law that accord legal personality to nonhuman persons in line with Indigenous legal concepts;4 the (qualified) recognition of Indigenous law through the doctrine of common law Aboriginal title;5 the common law recognition of traditional laws and customs governing membership in traditional-owner communities;6 distinctive relational obligations imposed by courts on settler governments that protect certain inherent Indigenous rights, derived from Indigenous law;7 and examples of rights protections in state constitutions and legislative bills of rights.8 The crucial organizing commonality of these mechanisms is that all depend implicitly, and to varying degrees, on the recognition of Indigenous peoples as communities that govern themselves in accordance with their own law, independently of the state and its legal system. They offer a glimpse of what a fully developed legal pluralism could look like in the settler states. They fall short of this normative ideal to the extent that they do not recognize Indigenous legal authority and Indigenous legal traditions: the theories, principles, and processes that sustain and legitimate Indigenous law.

A new and potentially transformative body of scholarship on Indigenous legal traditions, authored by Indigenous scholars,9 introduces to mainstream legal thought the distinctive methods and concepts used by Indigenous groups in situ to identify law. The scholarship theorizes Indigenous legal traditions from internal perspectives, and so encompasses processes for changing, communicating, and implementing law, as well as examining the content of legal norms. These features distinguish this scholarship from most sociological and anthropological research on Indigenous law, and add a much-needed internal perspective to this important body of work. These ideas have helped to enliven debates about the place of Indigenous legal theory in the settler states, as well as its potential to renovate the concepts and methods used in legal pedagogy and in the legal profession.

As a non-Indigenous person, I perceive only the outlines of Indigenous legal traditions, viewed from outside of Indigenous legal orders and refracted through the medium of secondary legal scholarship in written English. I am acutely aware that for the members of the communities governed by Indigenous law, legal traditions are present in every detail of daily life. The analysis I offer in this chapter does not, of course, approach the depth of investigation undertaken by Indigenous scholars and is necessarily and inevitably superficial. It goes without saying, I hope, that the authority to determine the content and meaning of Indigenous law and legal traditions lies with the communities themselves. Readers are invited to keep in mind, as I do, the caution offered by Hadley Friedland and Salteau First Nation scholar, Val Napoleon (Cree, Dunne-Za, and Gitksan):

Indigenous law needs [ … ] specificity too, and to seriously engage with it requires critically reaching into its depths, scope, and complexity. Otherwise, there is a danger that Indigenous law will just become a collection of philosophical generalities and the very resources that we desperately need today will be too stunted and overly simplified to use.10

The body of Indigenous legal theory I draw on here contains conceptual framings that could speak to the law-likeness of state law, seen from the perspective of Indigenous legal communities. It also reveals the values and processes that should inform the conduct of proper legal relationships between people (as individuals) and between peoples (as communities). These perspectives promise to greatly enrich the tools available to legal pluralists and theorists of cultural pluralism who are engaged in debates about the meaning of “recognition” in the settler states.

Indigenous legal traditions emphasize the interrelatedness of people, and of people and the natural world, and stress the need for balanced differentiation as a sustaining tension in cosmic and legal orders.11 Indigenous law is, as Indigenous scholars have explained, above all else a “law of relationship.”12 There may be no better corrective to the totalizing tendency of settler law, expressed in its preoccupation with absoluteness and coherency, than the subtlety and agility of Indigenous legal traditions. In this chapter I explore this possibility, drawing on Indigenous scholarship to show (in what could only be an outline) some of the Indigenous legal traditions that could advance just forms of legal pluralism in the settler societies. I begin by asking the following: to what extent do the methodologies and tools provided by the field of legal pluralism assist in the pursuit of these goals?

31.2 Legal Pluralism and the Indigenous-State Relationship

As this Handbook makes amply clear, there is no consensus on the aims and boundaries of “legal pluralism” as a field of inquiry. The phrase describes variously a social and factual phenomenon, a methodological approach, and a body of theoretical scholarship; expository, critical, and normative.13 It remains safe to say, however, that the scholarship of “self-identifying” legal pluralists is consistently concerned with “situation[s] in which two or more legal systems coexist in the same social field.”14 Even within this scope, the terminology used to name “nonstate law” is varied, and this variegation points to a divide in the field between scholars who interrogate the concept of law in their work and those who assume and observe the presence of law in nonstate sites without embarking on larger theoretical project of identifying a general jurisprudential account of law. Hence the use of the terms “law” and “legal” has been judged at various times by different scholars to be a distraction from the central goal of identifying obligative norms that do not emanate from state legal systems. As a result, legal pluralists have located the object of inquiry in “semi-autonomous social field[s]”15 and “normative orders”16 as well as in legal orders and legal systems. More recently and in response to an increased emphasis on subjective approaches to legal pluralism (engaging internal rules of recognition) and on legal processes as well as norms, legal pluralists have suggested that these sites should be understood as “legal cultures”17 or “legal discourses.”18

In application to Indigenous-state relations, the field of legal pluralism found its feet as a self-conscious discipline in the 1960s, emerging from the scholarship of anthropologists working in colonial settings.19 The focus of these early studies was on the parallel relationship of customary and imperial legal systems in societies “where legal pluralism was an obvious and unambiguous fact of life.”20 In the 1980s legal pluralism turned more of its attention to the multiple legal orders operating in “modern, Western, multicultural and polyethnic societies,” where the sites of nonstate law were often found in private settings, and where the relation between legal orders lacked the clear division and obvious chronology attending legal pluralism in the colonial states of the developing world.21 These more sociological approaches found an intellectual home alongside sociolegal theories and studies of law and society. In earlier work, relations of power were clearly evident, in the violent imposition of one formal and centralized legal order over other, less formal, unwritten orders. The normative project was more easily framed as one requiring attention to the injustice of jurispathic colonial enterprises. Approaches taken outside of the colonial context required a more flexible view of the mutual influence of state and nonstate law, and of the normative qualities of each. Scholars working with these sites embraced an understanding that emphasized the overlap and interdependence of legal orders.22 As will be discussed later in this chapter, this emphasis has helped to shift attention toward the relational aspects of contemporary Indigenous-state legal interactions and the practices of recognition that structure them.

Some methodological features of this history have influenced the types of questions typically asked by scholars working on legal pluralism in settler states. Legal anthropologists are more inclined to investigate the arrangements of power and norm creation in specific sites than to focus on the analytic task of defining law for all contexts.23 Some anthropologists have abandoned this task as unnecessary for their work.24 Other scholars have challenged the logic of sociological or anthropological accounts of law, arguing that there is no single concept of law that can be objectively determined using social scientific methodologies. For example, Brian Tamanaha suggests that:

What law is and what law does cannot be captured in any single concept, or by any single definition. Law is whatever we attach the label law to, and we have attached it to a variety of multifaceted, multifunctional phenomena: natural law, international law, state law, religious law and customary law on the general level, and an almost infinite variety on the specific level …25

These challenges were taken up by approaches emphasizing the internal perspective of legal subjects, conceiving of “law” as “whatever people in the social group conventionally recognize as legal norms through their social practices.”26 These approaches suggest that the identification and description of nonstate law should more closely consider who is participating in legal production and why, rather than focusing only on the external observation of laws as products.27 Some theorists have argued that since the experience of law “as law” is subjective, it cannot be captured by objective observation, so that attempts to do so are unwarranted and lead to inaccurate interventions. Emmanuel Melissaris has argued, for example, that:

it is wrong to assume the content of the internal point of view of a different people based on the external observation of their practices. That amounts to projecting our internal point of view to a different context and inevitably misinterprets the object of our study. Thus a kind of injustice is done as a final judgment is imposed in the absence of the interested party in the guise of descriptive objectivity.28 [emphasis in original].

These contributions mark an evolution away from traditional anthropological and sociological legal pluralism, with its social scientific interest in externally observable and measurable phenomena.

In part because of these methodological and teleological differences, after a resurgence of activity in the 1980s, the field of legal pluralism appeared to become intellectually divided and unproductive. One commentator wrote that pluralism was in its “twilight” in 1992,29 and others central to the development of the field sought to avoid the legal theory “impasse” by abandoning the terminology of law altogether.30 One of the most significant criticisms of traditional legal pluralism charged that it failed to adequately account for the process of lawmaking and instead focused primarily on externally observable outputs, or norms.31 Consequently, it has been argued, many scholars have not grappled adequately with the ways that law is produced, or with what Jeremy Webber calls the “active dimension” of legal pluralism.32 The underlying claim is that in unilaterally naming “the law” in nonstate sites, observers are collapsing a live, contested set of ideas and arguments into the temporary content of substantive norms.33 “Critical” legal pluralists have sought instead to emphasise the law-creating capacities of individuals and their subjective experience of law, including their experience of membership in a legal order:

[l]egal subjects are not wholly determined; they possess a transformative capacity that enables them to produce legal knowledge and to fashion the very structures of law that contribute to the constituting of their legal subjectivity.34

While the field has renewed its relevance as a set of tools through which to understand the interaction of global and transnational law with the domestic laws of nation-states,35 there remains no consensus on the aims and borders of “legal pluralism” as a zone of intellectual enterprise. The core tensions that have animated debates within the field are also present in work that addresses the place and status of Indigenous law in the settler states. The long history of injustice in the settler societies makes it impossible to separate descriptive accounts from normative theories of recognition and redress. As Kristen Anker has recently put it: “[Indigenous] empirical claims—to the existence of law, for instance—are entangled with normative claims for justice.”36 Bolstered by work on normative political theories of cultural pluralism, more recently legal pluralists have developed approaches that emphasize the dialogic and agonistic nature of legal processes, and of interlegal relationships.

The expository and sociological project of accounting for and describing Indigenous law has been supplemented by scholarship in legal pluralism on recognition, itself informed by normative political theory, that addresses the ways in which state and Indigenous legal systems and law should interact (usually with a focus on the ways that state law should recognize Indigenous law, rather than the other way round).37 Both the descriptive and normative modes of inquiry, however, sidestep the examination of Indigenous legal theory, that is, ideas about the source and nature of law that render Indigenous law legitimate in Indigenous communities. It is this set of ideas that invites reflection on whether and when state law can or should be recognized as law by Indigenous peoples. In other words, philosophical and jurisprudential questions about the nature and source of law have been addressed in scholarship almost entirely from the subjective internal perspective of non-Indigenous persons and peoples (legal theory), while assessments of Indigenous law are conducted as objective, external, and sociological enterprises (legal anthropology). Legal pluralism has been constructed on this model of inquiry, in which subjective and philosophical insights are presented as the domain of non-Indigenous analytical legal theorists, with non-Indigenous law necessarily in their sights, while the “objective” empirical task of accounting for Indigenous law lies with non-Indigenous sociologists and legal anthropologists.

Given this genealogy, this chapter asks how the tools provided by legal pluralism can assist to bring Indigenous legal traditions to bear on settler law and legal theory. As scholars of Indigenous law have argued, while the development of inter-societal38 or inter-national39 norms to govern the interaction of settler and Indigenous legal systems are essential, what is also required is the transformation of settler law and legal theory, so that they include and draw on Indigenous values and traditions.40

Because legal pluralism on state-Indigenous relations is focused on questions of recognition, it draws heavily on normative political theory, aligned most prominently with theories of cultural pluralism.41 Of particular relevance is cultural pluralism’s embrace of “new culture,” critiquing the idea of culture as a static attribute, emphasizing instead its processual, expressive, and agonistic qualities. Recent transitions in legal pluralism suggest the field is evolving along the same relational vector, albeit by taking law, not culture, as the object of study.

Law and culture are of course intimately connected. The sociolegal literature on this relationship is too vast to examine here, but as the legal anthropologist Lawrence Rosen explains: “to understand how a culture is put together and operates, […] one cannot fail to consider law; to consider law, one cannot fail to see it as part of culture.”42 Law is a cultural expression, not simply a “set of rules exercising coercive power, but a system of thought by which certain forms of relations come to seem natural and taken for granted.”43 Since law is a cultural system, by which communities order their worlds, shifts in the concept of culture impact on the way law and legal systems are explained in policy and theory.44

In liberal democracies, cultural pluralism has emerged as a branch of political theory that models just political arrangements for plural societies. The field has also been part of a broader “shift from ‘vote-centric’ to ‘talk-centric’ democratic theory,” as is encompassed within theories of deliberative democracy.45 Traditional multiculturalism is associated with the idea of culture as a valued attribute that differentiates one group from others and can be embedded in state law and policy, ordinarily through rights protections and exemptions. This approach depends on the prior notion that cultures are relatively holistic and static. Relational pluralism, on the other hand, conceives of culture as encompassing political processes, where cultures are actively produced by participants. In this model culture is contested (both internally and in intercultural exchanges) and by necessity changes over time. As Sally Merry has pointed out, new approaches to culture:

emphasize […] the plurality of law and of culture: Law, like culture, exists in social fields with multiple systems of meaning and practice. Law can be theorized as consisting of local, regional, national, and global systems of rules and procedures, each bearing upon the ordering of local social relations in particular ways.46

Relational pluralists worry that traditional multiculturalism “reifies” culture by fixing it in rigid institutional forms that entrench arrangements of power within communities. Instead they propose that recognition should be understood as an ongoing process rather than as a final determination. Some have argued that because cultures are not comprehensive and unitary, those who think otherwise have erroneously “conflated institutionalized forms of collective public identities with the concept of culture.”47 No culture, the argument goes, is as bounded or static in fact as its institutional form might suggest, so that, in Duncan Ivison’s words, “[t]he danger is always that the politics of recognition, if conceived of too literally, can promote the telescoping and hardening of cultural and political identities that are, in fact, always internally differentiated and inherently dynamic.”48

One of the most important contributions of “new” cultural pluralism to the concept of recognition is the idea of provisionality. Since the object of recognition is in a constant state of transformation, there is no prospect of arriving at an agreement that recognizes its true and authentic form “once and for all.” In the new culture model, therefore, the aim of intercultural engagement is not to arrive at a state of finality in the design of formal arrangements, but to create an open, ongoing dialogue. Such dialogue also includes debate on the norms and rules of recognition itself. This idea is persuasively advanced in the work of Canadian political theorist James Tully. He argues that:

[a]ny form of mutual recognition should be viewed as an experiment, open to review and reform in the future in response to legitimate demands for recognition against it, and so viewed as part of the continuous process rather than as the telos towards which the activity aims and at which it ends.49 [emphasis in original]

If cultural pluralism has come to be understood as best managed through a series of dialogues, reasonably accessible to all, what does this model suggest for the future of legal pluralism? Recent legal pluralist scholarship suggests that cross-pollination between the fields of relational cultural pluralism and legal pluralism has helped to produce a more dynamic and subtle set of analytic tools with which to characterize and evaluate relationships between settler and Indigenous law. Most fundamentally, these tools emphasize that Indigenous law is the product of processes used in Indigenous legal systems, processes that are in turn informed by the legal traditions of those communities.

Jeremy Webber, for example, proposes that just legal pluralism can be effected through a dialogic approach, one that enables the ongoing mutual accommodation of state and Indigenous legal systems. In his model, the classic features of relational cultural pluralism: ongoing dialogue on the terms of recognition, the participation (in principle) of all who are subject to those arrangements, and the revisability of outcomes, are to be deployed on the management of the relationship between state and Indigenous legal orders. Following this principle, the recognition of nonstate normative orders should therefore include “respect for that order’s practices of normative deliberation and decision making—the processes by which normative claims are discussed, disagreement adjudicated (in the largest sense of ‘adjudicate,’ including all means of settling disputed norms), and the resultant norms interpreted and elaborated.”50 “Legal orders are reasoned orders” argues Webber, because “their members [are] engaged in reflection, argument, and reinterpretation.”51 Accordingly:

To respect the orders, one must respect their processes of reasoning, their resources for normative argument, and perhaps also their mechanisms for decision making.52

In this account, legal norms are not the product of “spontaneous consensus” in a community, but the result of political debate and contestation. It is a “legal culture,” then, that should be the object of recognition:

[recognition] should aim to capture a legal culture, portraying the range of contending arguments; the normative resources on which those arguments can build; the relationship between those arguments on the one hand, and practices, interests, patterns of historical experience and individuals’ identifications on the other; the extant mechanisms for resolving social disagreement; and, from an assessment of all of these factors, the relative chances of success of various normative assertions.53

The legitimacy of current arrangements structuring state-Indigenous relationships should thus be assessed “from the points of view of Indigenous peoples,” since legal orders should be viewed as presumptively equal in status.54 It is the relevance and meaning of those norms to the lawmaking community that is significant in this view, not their compatibility with the existing law of the state, nor compliance with legal theories used by the state. Competing conceptions of legitimacy emanating from nonstate orders are to be part of the ongoing negotiation of the terms of mutual recognition. As James Tully argues, the goal is to participate in a legitimate intercultural dialogue, in which “the participants are recognized and speak in their own languages and customary ways … [T]hey [are not] silenced or … constrained to speak within the institutions and traditions of interpretation of the imperial constitutions that have been imposed over them.”55 In a properly relational conception of legal pluralism, all participants are urged to consider and evaluate the conceptual frameworks and historic experiences of the other, bearing in mind that concepts of law and lawfulness will appear differently in Indigenous orders than in those of the state. Crucially then, as Webber puts it:

One must also ask how Canada looks from the points of view of Indigenous peoples: what matters (if any), from those peoples’ perspectives, Canada might be entitled to govern; what types of relationship, from those peoples’ perspectives would be legitimate. 56

The burdens placed on the participants in relational accounts of legal pluralism are large. To properly understand the relation between Indigenous legal traditions and law, one must critically reflect on the limitations of Western legal theory. As Kristen Anker has argued: “it is not sufficient for legal theory to ‘make space’ for alternative understandings of law by simply stepping aside. Instead, pluralist jurisprudence has to engage with these other legal theories and jurisprudences, which are always particular and located in place and time.”57 The challenge is to see this work as a necessary part of generating political and legal theories in the settler states that are capable of “doing justice” to Indigenous laws, legal systems, and legal traditions.

31.3 Indigenous Legal Traditions in Legal Scholarship

It is increasingly clear that the challenge posed by Indigenous legal authority is a constitutive one, that calls into question the credentials and origin stories of settler states. As noted earlier, there is a growing body of normative political theory addressing questions of justice in settler societies.58 These accounts are attentive to the particular histories of those societies. They query the legitimacy of settler state governance in the face of large-scale dispossession and coercion of Indigenous peoples and the persistent lack of Indigenous consent to settler governance, and they consider how best to allocate primary goods in view of these constitutive flaws. Much of this literature tackles the first principles used to construct settler notions of justice, authority, and legitimacy, including, for example, the centrally important fact that the identity and boundaries of the “people” thought to enable popular sovereignty remains in question in settler societies.59

Legal theorists have been far more tentative in their interventions regarding the intersections of Indigenous and settler law. Acknowledging that the line between the two fields is not bright, arguably the political arrangements devised by Indigenous peoples and settler states (governing the allocation of power and property) have outpaced much of canonic Western legal theory. The result is that political solutions (agreement-making, reparation, political representation, intergovernmentalism, and judicial review of executive power) effect in practice some of what positivist legal theories seem to preclude in principle. These arrangements sit awkwardly with canonical positivist legal theories that deny the legal authority of Indigenous communities. These pragmatic approaches are therefore often dismissed or sidelined as ad hoc responses to Indigenous claims. The obligations and relationships they establish are often described as sui generis arrangements that are not united by an underlying general justification. Taken together, however, these developments in Indigenous public law increasingly depend for their operation on the intersection and mutual influence of state and Indigenous laws, legal systems, and, sometimes, legal traditions.

The increased formality of Indigenous-state relationships in these countries has been accompanied by an increase in the volume of Indigenous law that is written and therefore rendered accessible to nonmembers. Indigenous communities are increasingly likely to publish legislation and decisions made by their legal institutions; to write and publish constitutions; and to express Indigenous legal concepts in written legal lexicons or dictionaries.60 Indigenous law increasingly forms part of the pedagogical mission of settler law schools, accompanied by efforts to teach Indigenous law and legal traditions in core curricula and in specialized courses, some of which are taught “on-country” by Indigenous elders and legal practitioners.61 In one important instance a joint law degree in settler and Indigenous law has been developed.62 In part, these trends also reflect the increased formal state recognition of Indigenous institutions emerging from historic claims settlement and agreement-making. These incentivize and pressure Indigenous organizations to increase the legibility of Indigenous laws (for better or worse) and increase the likelihood of these laws being recognized or referenced in settler law.

Any attempt to account for the social fact of legal plurality in the settler states must be attentive to the variegation of Indigenous nationhood. At the time of writing, across the three Commonwealth settler states, there were nearly nine hundred “recognized” Indigenous nations holding legal personality and acting on behalf of their members in dealings with the state and third parties.63 In each state there are in addition many communities that continue to self-govern in accordance with their law, often in the absence of formal state recognition, along with nontribal Indigenous organizations serving diverse memberships on and off tribal territories. All of these communities have different histories and aspirations, and their organizational structures differ according to their mandate and their constituencies. The legal landscape of Indigenous law in the settler states is therefore itself extremely “legally plural.” This means that generalizations about Indigenous law need to be understood against the backdrop of Indigenous diversity.64

In what follows I draw on features of Indigenous legal traditions to emphasize those which might have a particular utility in legally plural contexts, as modes of legal form and process that could influence settler law and augment settler legal theories. It is important to first acknowledge that while some many Indigenous legal scholars and practitioners write about commonalities between Indigenous peoples’ conceptions of law, many write about legal traditions that that are distinctive and particular to their own communities.65 Understanding the core traditions underpinning Indigenous law requires us, as Gordon Christie (Inupiat/Inuvialuit) has explained, to “imagin[e] a plurality of Indigenous legal theories, sitting parallel and in contrast to the myriad ‘mainstream’ legal theories that exist, each Indigenous theory emanating from a particular Indigenous conceptual framework or world-view.”66 Writing about tikanga Māori (Māori law) in New Zealand, Māmari Stephens (Te Arawa) likewise warns that “the boundaries between Māori jurisprudence and Western modes of legal thinking are porous […] scholars and practitioners working to explain and analyse Māori legal thinking should be wary of subscribing to an easy and false dualism when analyzing Māori jurisprudence.”67 In the face of such variegation and the long history of settler-Indigenous legal encounters, it can be difficult, as Carwyn Jones (Ngāti Kahungunu and Te Aitanga-a-Māhaki) points out in the New Zealand context, “to distinguish changes in Māori legal traditions from those that are forced upon the Māori legal order.”68

It is also important to note that much, perhaps most, Indigenous law is unwritten. Likewise, law and legal traditions may be conceptually and practically entwined with social life to such a degree that separating the two is not possible. Indeed, the particular preoccupation of Western legal theorists with distinguishing legal obligations from other norms governing appropriate behaviors is a less prominent and pressing enterprise in Indigenous legal traditions. As Val Napoleon has explained:

Much Indigenous law is implicit, or unsaid. In other words, many Indigenous peoples are not aware of the law they know—they just take it for granted and act on their legal obligations without talking about it.69

Indigenous legal systems are also internally complex. As John Borrows (Anishinaabe/Ojibway) observes, Indigenous legal norms, processes, and theories are “syncretic” because they draw on many different justifications and methods.70 Most Indigenous communities, he suggests, generate and use laws that could variously be called expressions of natural law, sacred law, customary law, and positive law.71 Nonetheless, he concludes:

While the inner and outer boundaries of an Indigenous legal tradition will always be ambiguous, because we cannot say with certainty where its relationship to another tradition begins and ends, it is possible to discern distinctive ways of organizing law within these traditions.72

In the body of scholarship by Indigenous authors addressing the core features of Indigenous legal systems, some basic common premises can be discerned that distinguish these traditions from those underpinning settler law. These include (and are by no means limited to) the following: an understanding of law as relatively undifferentiated from moral, ethical, and cosmological orders; an emphasis on appropriate affect and feeling in a person’s relationship to law and to legal obligation; the distinctive roles within those legal systems of persons with relevant attributes and statuses; and the practice of articulating and promulgating law through the intergenerational transmission of law as stories or exemplary narratives. Perhaps the most central and distinctive set of ordering concepts are those emphasizing the interconnection of people and the natural environment, and identifying the land as the source and repository of law. In these accounts, law does not emanate from norms posited by humans but is located and held in the natural world. In some accounts the land embodies or expresses law.73 In others, the physical world or certain natural features and beings have been vested with divine power by a nonhuman creator, or by a primordial power or life force.74

Writing about Aboriginal legal traditions in Australia, Christine Black (Kombumerri and Munaljahlai) explains that “the ground is the dwelling-place of the Djang primordial force. Note that it is a coming up out of the land, rather than an ordination from some divinity on high.”75 Mary Graham (Kombumerri and Wakka Wakka) explains that “Aboriginal Law is ‘grown’ not ‘made’—and this is also what makes it a system of natural law,”76 observing also that:

just as it is possible to describe some of the ways in which the world seems to behave at a physical level, it may also be possible to describe some of the ways in which the world behaves at a non-physical, or “spiritual,” level. Aboriginal Law is grounded in a perception of this psychic level of natural behaviour. On that view, Aboriginal Law “never changes and is valid for all people,” because it implicitly describes the wider emotional, psychological and perhaps cognitive states of the world to which all human beings are subject, which means that Aboriginal Law is as natural (and as scientific) a system of law as physics.77

She goes on to note that “[o]n […] Western theoretical criteria, Aboriginal Law is natural law, in that if it was legislated at all, this was done not by humans, but by the spiritual ancestors of the Dreaming, so that Aboriginal Law is incapable of being added to, amended or repealed by any human agency.”78 Coast Salish scholar Sarah Morales likewise describes law in her Hul’qumi’num Mustimuhw community as “written in” and “embedded in” the land,79 explaining that “Hul’qumi’num laws are therefore not only derived from […] these encounters on the land, but they are also ‘stored’ in the land itself.”80

Accordingly, in Indigenous legal traditions, understanding law requires attention to the natural world. The importance of observing and learning from the physical environment is another central organizing principle in accounts of Indigenous legal traditions. John Borrows notes that “[a]side from sacred sources, Indigenous peoples also find and develop law from observation of the physical world around them” and suggests that “[t]his approach to legal interpretation attempts to develop rules for regulation and conflict resolution from a study of the world’s behaviour.”81 Christine Black explains that “one of the fundamental roles of Aborigines can be said to “watch” the land. The law of sharing and the concept of watching the land are both principles found in Indigenous jurisprudence…”82 Mary Graham has described the underlying principle in these terms:

The land, and how we treat it, is what determines our human-ness. Because land is sacred and must be looked after, the relation between people and land becomes the template for society and social relations. Therefore all meaning comes from land.83

The idea of kinship appears in many accounts as a fundamental normative principle that structures Indigenous legal traditions and law and derives ultimately from the connection of people and the land.84 Many Indigenous scholars identify kinship as a philosophical principle that applies to all legally salient relationships, encompassing interpersonal relationships between people and the natural environment, and between the physical world and the incorporeal one.85 As Christine Black explains (writing about the law of Australian Aboriginal peoples), this set of relationships also helps to position a living human person appropriately, relative to the spiritual realm and the ancestors or ancestral entities that occupy it, noting that “[t]he Law of Relationship is a pervasive concept in […] Indigenous laws.”86 The “Law of Relationship” is a fundamental conceptual framework for law that governs “the metaphysical and physical relationship between people and the cosmos,” a relationships that is also “geographical—between the people and the Land.”87 She emphasizes that the notion of balance entailed in the “Law of Relationship” requires a person to seek and maintain an appropriate affective state:

What is being balanced is the Djang—the primordial energy—which, in turn, is the basis for Law. That force or energy comprises legality, rather than the governance of men. […] the sensory and affective activity of feeling is fundamental to understanding the law. The development or maintenance of that sensory/affective activity is through the constant enactment of the Law of Relationship with the unseen/spirit world, which, in turn, develops in the individual a familiarity with not only the unseen, but also the inanimate and the world around them.88

Justice Joe Williams of the New Zealand Supreme Court, (Ngāti Pūkenga and Te Arawa) also reflects on the paramount principle of kinship in tikanga Māori. He describes the Māori concept of “whanaungatanga”89 as “the source of the rights and obligations of kinship” and the correlative principle of “kaitiakitanga” as “the obligation to care for ones own.”90 He notes that “whanaungatanga is the glue that held, and still holds, the system together; the idea that makes the whole system make sense—including legal sense.”91 He emphasizes that it is not confined to relations between living humans:

[w]hanaungatanga might be said to be the fundamental law of the maintenance of properly tended relationships. The reach of this concept does not stop at the boundaries of what we might call law, or even for that matter, human relationships. It is also the key underlying cultural (and legal) metaphor informing human relationships with the physical world—flora, fauna, and physical resources—and the spiritual world—the gods and ancestors.92

These principles are shared by Indigenous peoples in other parts of the world. In his account of Giksaan law, non-Indigenous scholar Richard Overstall explains the primacy of relationships in this way: “the Gitxsan legal order is derived from family relationships that extend not only over a wide net of people but also over relations with other living things and ultimately over relations with the land itself.”93 Mary Graham makes a similar observation with respect to Aboriginal modes of thought in Australia: “[t]he sacred web of connections includes not only kinship relations and relations to the land, but also relations to nature and all living things.”94 Sami scholar Ragnhild Nilsson has also recently written that:

Laahkoe still has a central place in the South Sámi society. This concept, which symbolizes human relationships, are the strings that bind people together horizontally […] The relationship between humans, animals, land and spirits is woven together through maadtoe. Maadtoe is an expression for both kinship and a belonging to a certain area that provides continuity in the relationship with the surrounding landscape.”95

Jeremy Webber, a non-Indigenous Canadian, has noted that the complex and extensive set of norms sustained by kinship principles provides a network of stability that in non-Indigenous societies may be provided by states and so demonstrates that self-sufficient legal orders can exist and persist without the infrastructure provided by modern state institutions.96 Others have noted that the overlapping legal orders underpinning by human kinships structures maintain balance and stability across societies of peoples within a single territory97 and that it is an active principle that serves to build community between related peoples and to affirm a sacred connection to land. Māmari Stephens observes that in Māori legal thinking, “[w]hanaungatanga is not restricted in modern practice to people connected by blood relations. It can also refer to those who are already connected, and those who become whanaunga, by way of shared experiences.”98 The notion of kinship and connectedness or relatedness plays a role in some accounts in the structuring of Indigenous jurisdiction, by establishing the scope and breadth of a web of relationships that within which a “law of relations” pertains. As Sarah Morales observes, “legal pluralism exists within the Hul’qumi’num world because of the acceptance of family law or law-making. Accordingly, one can imagine that expanding one’s familial connections would also expand the jurisdiction of laws over other individuals.”99

The concept of watching and witnessing as a legal practice is an additionally important feature of Indigenous legal systems. Some Indigenous scholars have drawn attention to the importance of this practice as a way to ensure stability, in which balance is supported by differentiation and by mutual witnessing between entities, between peoples, or between people and the land. Christine Black has observed that:

Indigenous creation stories often denote a coming into being of two significant figures or tribes. Indigenous Australians have a moiety system in which one moiety witnesses another—such as the well-documented system of Yirritja and Dhuwa in Arnhem Land. The overall worldview [of those moiety communities] was the same, but the way in which it was manifested was different, ensuring a diversity that avoided homogenization.100

She emphasizes that differentiation is key to achieving requisite balance. She explains how the “Law of Relationship” connects humans to one another as well as to the land:

A Law of Relationship is one between laws—laws that hold at the most fundamental level that the Land is the Law. There must be a natural understanding of polarization rather than consensus—that is, acknowledging the need to polarize before consensus can be reached, a double-helix pattern of political and social relationships. The Law of Relationship teaches and gives protocols for dealing with difference and honouring diversity—giving the human a special responsibility to care for their totemic other. It is a Law that calls for settlement of disputes to be through protocols and ritual …101

Ani Mikaere (Ngāti Raukawa and Ngāti Porou) explains that the “Māori world view […] acknowledged the natural order of the universe, the interrelationship or whanaungatanga of all living things to one another, and the over-arching principle of balance.”102 She goes on to describe the essential complementary principles of tapu and noa, through which spiritual restrictions were imposed and lifted, and which together ensured social control, discipline, and the protection of people and property:103

Tapu and noa operated side by side, often overlapping and always interconnected to provide a spiritually sanctioned and comprehensive system of law.104

In other contexts, the practices of watching and witnessing are described as tools for encouraging worthy behavior within the community and ensuring the accountability of members for wrongdoing, as in the case of community attendance at events where a person’s conduct is discussed in concert with elders.105

Indigenous scholars also identify commonalities in the ways that Indigenous communities interpret and communicate their law, and these also reflect the central importance of balanced and proper relations in Indigenous legal traditions. Some themes discernible in the scholarly legal literature as it stands, include: a tendency in Indigenous law toward the iterative elaboration of norms and principles rather than toward precision and certainty of rules;106 processes of lawmaking that are deliberative and communal;107 the dispersal of authority to use and explain law among differently positioned members of the community rather than in centralized hierarchies of concentrated expertise and authority;108 norms governing the accessibility and publicity of law that regulate the ways in which it can be named and communicated and by whom;109 and the practice of debating Indigenous law and legal traditions within the community governed by those norms so that the status of being a “lawmaker” (or a person responsible for law) is not limited to people holding office.110

Across many Indigenous legal systems, the practice of storytelling is a centrally important way of conveying and implementing Indigenous law.111 The role of the listener is an active one, and storytelling serves to embed conversations about legal and moral norms in the decision-making processes of the community. Val Napoleon and Hadley Friedland have noted that “stories are forms of legal precedent that can be drawn on in order to legitimately resolve issues in decentralised legal orders.”112 Stories may also function to communicate precedent, in a way similar to the cases that structure common law methods.113 Julia Tousaw has usefully pointed out that Indigenous stories and legal narratives deploy analogy as a tool of learning and inculcating Indigenous law, a method also used in settler common law reasoning.114 Listeners are encouraged to extract principles from stories, consider their application to various real life events and problems, and incorporate these principles into their conduct and relationships.115 Sarah Morales observes that in her understanding of her own Hul’qumi’num community, “I have come to see that law is not only a matter of ideas but also a practice—an activity [that] cannot be separated from the societies from which it arises. It must make sense in its ‘place.’”116

Friedland and Napoleon also emphasize the importance of dialogue through and about stories in Indigenous legal thought:

stories are not preserved by being passively passed on by infallible elders in some immaculate, if increasingly mysterious or obscure, form. Rather, stories are part of a serious public intellectual and interactive dialogue involving listeners and learners, and elders or other story-tellers—as they have been for generations.117

They explain that Indigenous narratives support the ongoing revision of norms over time, and in application to new circumstances, noting that “[i]n all living legal traditions, statements of law are always provisional, not unchanging truths. Indigenous legal principles are no exception to this. They can and should develop, adapt, and transform through time.”118 John Borrows likewise observes that:

an especially broad source of Indigenous legal tradition is formed through processes of persuasion, deliberation, council, and discussion […] The human dimension of these laws means that recognition, enforcement, and implementation make them subject to re-examination and revision through the generations.119

Christine Black further points out that the practice of transmitting law through the bodies of storytellers and listeners assists in investing the responsibility for law in the members of the community through processes of internalization rather than through rules that are externally articulated and enforced.120 What is crucial is that the human participants maintain the requisite “feeling” that will enable them to learn and to understand the land and its law. She explains that her book The Land Is the Source of the Law “argues that the Land is the Law and that adherence to this Law is through the following of feeling—having feelings for the Land and enjoying the feelings from the Land that heal and balance the human personality, but at the same time instil in humans the need for balance and their responsibility to maintain that balance.”121 In her account, the correct attitude or affect is a necessary element of lawfulness, so that:

[t]o feel the Law, which is posited in the Land, requires a communication with the unseen. This feeling of the spirit world and the reliance on that feeling as the basis for knowledge keeps the individual mindful of his own actions and so leads him to internalize the law, rendering it intimate, in contrast to the West’s reliance on external prompts and norms.122

In this way the law is received from the land in forms that are narrative and iterative,123 unwritten, and enacted through practice and repetition with an appropriate affect and attitude.124 As Mary Graham puts it:

The custodial ethic is achieved through repetitive action, such that gradually, over time, the ethic becomes the “norm.” For Aboriginal people, the land is the great teacher; it not only teaches us how to relate to it, but to each other …125

Other scholars have emphasized the ways that narrative and stories serve to link the origin and genesis of human communities to the natural world,126 and prioritize the continuing presence and authority of ancestors in the natural (and human) environment.127 Christina Zuni Cruz (Isleta Pueblo) notes that within Indigenous legal systems, creation stories can have a foundational character, so that they provide the fundamental basis for and source of other laws operating within that community or territory.128 Part of law’s function, then, is to protect the deep interconnection of tangible life and its source in the divine. John Borrows notes, “laws can be regarded as sacred if they stem from the Creator, creation stories or revered ancient traditions.”129

Given that the inextricable connection between people and the natural world is a tenet of many Indigenous legal systems, there is a particular risk that writing about Indigenous law using a non-Indigenous lexicon can contribute to its deracination, approximating meanings in written words that are far removed from the places, people, and activities that give the law its authority. The proper articulation of Indigenous law on its own terms may require, for example, requisite affect and feeling toward one’s environment,130 proximity to law’s sources in particular lands, waters, plants, and animals,131 an appropriate relationship to a person or persons who are able to name and speak about law,132 participation in practices of shared ceremony, eating, and singing; or one’s presence in other legal rituals and sites of law.

Writing about the application of customary law in U.S. tribal courts, Matthew Fletcher (Grand Traverse Band) notes that “[f]or many tribal communities, the law is encoded right into the language—and the stories generated from the language. A mere translation of the stories into English may leave out fundamental fine distinctions, subtle nuances, and even correct meaning,”133 observing that many tribal decision makers do not speak the tribal language in which the stories were first expressed.134 At the same time, writing about Indigenous law in settler languages, especially English, may be a default medium for protecting and enlivening Indigenous law, alongside efforts to reinvigorate Indigenous languages.135 Friedland and Napoleon have reflected on the risks associated with attempts to understand, interpret, and synthesize Indigenous legal traditions, concluding that:

We also think there is an equal danger of distortion when an extreme cautionary approach paralyzes us from engaging in any substantive work with Indigenous law, leading to the current “dire lack of clear-minded theorizing and useful theory,” and perpetuating the colonial myth of an absence of Indigenous legal thought.136

These complex questions of translation between legal orders and legal theories are further complicated by the extent to which settler law has encroached on Indigenous legal systems. Opportunities for the practice and operation of Indigenous law have sometimes been severely circumscribed by the dispossession and disruptions caused by the colonial process, including especially the loss of the territorial base from which law derives and on which it depends. Access to the places and people responsible for law may be limited, even for members of the community in question.137 As Friedland and Napoleon observe: “[a]ccessing and articulating Indigenous laws is challenging at this point in time precisely because we must start in a space of a ‘deep absence’ constructed by colonialism.”138

To conclude this section, it is worth emphasizing again that the distinguishing features of Indigenous legal traditions pose analytical and normative challenges to the pervading political theories underpinning liberal democracy. Indigenous legal and political theories challenge some core tenets of settler “origin myths,” including: consent and contract theories of political organization that emphasize human choice and agency; the primacy of the individually held and autonomy-focused primary goods that are to be distributed and protected by the liberal state (including especially the capacity to choose and pursue a “good life”); the supposed neutrality of law and legal processes; the designation of a certain class of persons as “officials” with a special authoritative role in law-making; concepts of property and territory that depend on a legally significant distinction between human beings and things (the personam versus rem distinction) and so also express a distinction between humans and the natural world; and principles of formal equality, publicity, and prospectivity associated with concepts of the rule of law in liberal democratic states. These challenges provide the backdrop against which settler and Indigenous peoples have attempted to navigate the relationship between their legal orders.

31.4 Where Next for Legal Pluralism in Settler Societies? Some Concluding Comments

In this section I consider what might be considered as first principles for a legal pluralism that takes Indigenous legal traditions, processes, and normative commitments as its organizing precept. In other words, a just legal pluralism that accounts for Indigenous law as a generative normative system rather than as a set of legally cognizable social facts that must be proved in court. As Patrick Macklem has explained, to progress justice in this form, one is required to “seek to identify the ideas and beliefs that underpin [Indigenous] legal norms—in order to make sense of them and understand their normative significance.”139 As noted earlier, some legal pluralist accounts have embraced normative models of recognition that are dialogic and perspectival, requiring attention to traditions and values as well as norms.

The transformative potential of such as exercise is huge. Indigenous legal traditions, as described by Indigenous legal scholars, emerge from ways of life that emphasise the interdependence of people and their natural environment and of individuals and their wider community, and inform laws that govern those relationships and ensure their stability over time. Anglo-American legal traditions on the other hand, are closely tied to values that accompany statehood, individualization, and industrialization, including the devices of contract and individual property, brought together in the Western political theories of the social contract and natural rights. As Justice Joe Williams records:

the fundamental difference between the respective values of the first law and the second law was really that one was predicated on personal connectedness (and through that group autonomy) and the other was predicated on personal autonomy (and through that group welfare).140

These challenges are large, and progress has been limited and slow. Settler state recognition remains focused on a view of Indigenous laws as facts to be translated into rights or used as evidence, and even then only rarely. Settler legal traditions, including especially the theories and origin myths that attach to the idea of “state sovereignty” have remained resistant to the recognition of Indigenous legal authority. Mary Graham explains that the conceptual impasse can be understood as a failing of Western legal theory:

What Westerners seem to have been unable to do so far is to recognise Aboriginal Law as a system of natural moral law which establishes an extended, spiritual identity between land and person. One reason for this is that jurists lack reliable evidence to show that there can be a system of natural law which is grounded at a non-physical level, yet which is as valid, and as universally binding, as physical theory.141

As has been discussed earlier, one of the major challenges has been the relative inaccessibility of Indigenous legal traditions, processes, and norms to outsiders. The emergent body of scholarship on Indigenous legal tradition provides an unprecedented opportunity for scholars and practitioners of settler law to begin to understand the legal values and commonalities that unite Indigenous communities.

Indigenous scholars have warned about the risks of overemphasizing differences between settler and Indigenous law and theory. Friedland and Napoleon have argued that:

While there is no question that important differences do exist at practical, conceptual, and aspirational levels, our research results suggest that when Indigenous legal traditions are considered in their full complexity, there are also points of connection and confluence with Western legal traditions.142

Further, many Indigenous legal traditions contain principles designed to guide the interactions of peoples and their respective laws. As explained by Val Napoleon:

[i]nternational Indigenous laws and protocols enabled each group of people to maintain and protect their relationships with other peoples through time.143

John Borrows has written about the promise of treaty-making as a practice based on the assertion of the respective laws and legal traditions of settler and Indigenous treaty partners, that supports a “higher law” governing relationships between the parties.144 He contemplates the possibility that historic and contemporary treaties could form the substructure of a body of intersocietal laws to govern legal pluralism in the settler states:

Each party referenced their own laws in reaching an accord. The treaties did not erase the pre-existing laws of each party, although they did introduce a new legal framework to govern the relationship between these laws. … [T]reaties contemplated the creation of a new body of over-arching laws on an inter-societal basis.145 (references omitted).

He further explains that “Indigenous peoples’ own legal systems also undergird the creation of intersocietal commitments with external bodies,” noting that “[e]vidence of Indigenous laws’ force is found in various agreements related to consultation, accommodation, contractual matters, and treaties.”146

Finally, as is discussed earlier, Indigenous legal traditions contain norms that govern the maintenance of appropriate balance through differentiation and shared responsibility. In many accounts, these norms have a strong emphasis on building and maintaining relationships, deliberation and persuasion, witness and observation, the maintenance of requisite affect and openness in the conduct of relationships, and a commitment to maintaining balance in the human, natural, and spiritual realms (these being in any case deeply entwined with one another). As Christine Black has written, “[b]alance comes through the Law of Relationship—a relationship with all that is around us. Any relationship demands the witnessing of another—that other being another way of seeing the world.”147 The important scholarship of Indigenous legal scholars, along with their interventions in legal education and with the legal profession, are works of considerable generosity that show the operation of these traditions in practice. Legal pluralist approaches could support these efforts, by encouraging settler attentiveness to the norms, values, and processes that underpin externally observable Indigenous law. This would bring us closer to a just and equitable relationship between settler and Indigenous legal systems, premised on the legal traditions of both.



* Some of the material in section 31.3 of this chapter will appear in the published version of John Borrows, Claire Charters, Kirsty Gover, and Nicole Roughan, “The Philosophical Foundations of Indigenous Law” (unpublished manuscript).
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part VIII

Global Legal Pluralism and Religious Communities


As with indigenous communities, the contested relationships between secular and religious legal orders have long been a source of legal pluralism study. And, also as with indigenous communities, this pluralism can be analyzed through the “strong” versus “weak” legal pluralism lens. But again, that dichotomy is only useful to a point. Jaclyn Neo’s chapter that begins this section analyzes state-based legal pluralism, whereby a state carves out a zone of authority and semi-autonomy for religious courts and religious law. But, she argues, even in this “weak” legal pluralism arrangement, those religious courts over time may acquire greater autonomy as they gain normative and institutional resources. In addition, according to Neo, “religious courts can retain and even develop their own social logic, such that the relationship between the two forums becomes more fluid and contingent.” Thus, “weak” legal pluralism can, over time, morph into a system that bears hallmarks of “strong” legal pluralism.

Michael A. Helfand provides an example of that fluidity in the U.S. context, focusing on the use of religious arbitration to resolve disputes and the degree of deference afforded by the state to those religious arbitrators. Helfand argues that religious arbitration can effectively serve the needs of both the state and the religious community. From the perspective of the state, religious tribunals allow religious disputes that courts might be constitutionally prohibited from adjudicating to find a forum. Then, if state authorities merely enforce the arbitral decision, the state sidesteps potential First Amendment problems. For religious communities, in turn, these arbitral bodies provide access to justice and a way to resolve disputes in accordance with deeply held and shared religious values. Thus, Helfand argues, legal pluralism within a state is not necessarily an antagonistic relationship; to the contrary, it can serve the interests of both state and religious authorities. Nevertheless, the flip side is that secular courts and legislators may be unable to regulate the procedures of religious arbitration because of the First Amendment, raising concerns about procedural fairness. And of course, because religious communities are themselves plural, powerful factions within religious groups may pressure individuals to use the arbitral system rather than the state legal system, leading to concerns about whether both parties to a religious arbitration truly share the same commitment to the arbitral system.

Finally, Haider Hamoudi takes the legal pluralism one step further and explores the degree to which neither official state law nor religious law may explain the living law of a community. Focusing on the regulation of homosexual sodomy and nonmarital heterosexual sex in the Arab world, Hamoudi observes that the state formally withdraws from this sphere of regulation, but that religious authorities have little to say about the topic either. Thus, amid jurisdictional clashes in the sphere of sex policing, customary law takes on a far more important role than either state or religious authorities.









chapter 32

State Legal Pluralism and Religious Courts

Semi-Autonomy and Jurisdictional Allocations in Pluri-Legal Arrangements
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32.1 Introduction: Legal Pluralism within the State

Case 1. A man dies. Upon his death, his family claims that while he had formally converted to Islam some years back, he continued to practice Hinduism, including participating in Hindu processions. He also continued to eat pork. Should his estate be distributed according to Islamic inheritance laws recognized as applicable by the state and administered by a state religious institution? Or should the general laws of succession administered by general state institutions be applied to him? Which court (civil/secular or Syariah/religious) has jurisdiction to determine if the man remained a Muslim or had effectively renounced Islam?

Case 2. A couple marries under civil law. One is Muslim and the other, non-Muslim. The non-Muslim spouse later converts to Islam. The couple formalizes their marriage under Muslim law. The marriage breaks down. Which court (civil/secular or Syariah/religious) has jurisdiction to decree the marriage dissolved? Which rules apply to the dissolution? Muslim family law on dissolution of marriage or civil law? Is one dissolution decree needed or two?

Case 3. Another couple marries under civil law, and they have children. The marriage breaks down. One parent converts to Islam and converts the children to Islam without the other parent’s approval. The children are minors. Which court (civil/secular or Syariah/religious) has the jurisdiction to make custody orders over the children? Which court (civil/secular or Syariah/religious) has the jurisdiction to determine the validity of the children’s conversions?

These cases illustrate some of the conundrums that have arisen in the state legal pluralism that will be the focus of this chapter: a pluralism in which religious courts exist alongside and interact with civil (nonreligious) courts,2 and where there are “secular” laws that apply to all persons within a state’s territory but also religious laws which only apply to certain religious group within a population. The religious courts that operate under such state legal pluralist arrangements are judicial bodies that directly appeal to religious norms. However, importantly, they are also state courts in a robust sense: like their secular counterparts, these religious courts receive state funding, are subject to organizational oversight, receive enforcement support, and are often backed by legislative instruments granting them legal personality and governing their institutional functions. In addition, many of the religious rules that these courts apply are codified by the state.

For some time now, there has been debate about whether state legal pluralism can be properly called “legal pluralism,” in juxtaposition to legal pluralism proper, which involves the coexistence of and interaction between state and nonstate laws, or official and nonofficial law. In a seminal article written in 1986, John Griffiths exalts as “strong” legal pluralism the “situation in which not all law is state law nor administered by a single set of state legal institutions, and in which law is therefore neither systematic nor uniform.”3 In other words, legal pluralism is “strong” when it involves “the coexistence within a social group of legal orders which do not belong to a single ‘system.’”4 Since state religious courts are state legal institutions administering, presumably, codified religious laws (i.e., state laws), they exist and operate within a single state system. According to Griffiths’ conception of legal pluralism, state legal pluralism is “weak” legal pluralism because it ultimately adheres to the basic ideology of legal centralism.5

Legal centralism is understood as the idea that “law is and should be the law of the state, uniform for all persons, exclusive of all other law, and administered by a single set of state institutions.”6 Similarly, Twining identifies a tendency in Western legal theory to conceptualize “law” as “monist (one internally coherent system), statist (the state has a monopoly of law within its territory), and positivist (what is not created or recognized as law by the state is not law).”7 This idea of law suggests that state legal pluralism is ultimately controlled by the dynamics of unification and subordination. Indeed, Griffiths suggests that “weak” state legal pluralism is almost always designed with an ultimate aim of unification and that such legal unification is regarded as “inevitable, necessary, normal, modern and good.”8 Furthermore, aligned with the idea of hierarchical law, state legal pluralism involving religious courts would be dependent on the “overarching and controlling state legal system” that “recognizes” which law is applicable and which are not.9 This means that state religious courts are ultimately coopted into a hierarchical state structure commanded by the sovereign.10

However, a closer examination of state religious courts operating under conditions of state legal pluralism suggests that the reality may be more complex. While state religious courts can become co-opted into the state system, once they are formalized as state bodies, they attain normative and institutional resources to operate according to religious norms that are not always or not exhaustively derived from state law. Furthermore, empirically speaking, even where religious and secular courts are conceived as functioning within a setup of legal uniformity under the state, religious courts can retain and even develop their own social logic, such that the relationship between the two forums becomes more fluid and contingent. Accordingly, there is good reason to examine and theorize state legal pluralism should more closely.

Section 32.2 will first set out the particular legal arrangements involving religious courts that fall under the rubric of state legal pluralism being examined here. Section 32.3 identifies and addresses the criticism that state legal pluralism, insofar as it involves parallel religious courts in a pluri-legal personal law system, necessarily adheres to the ideology of legal centralism. It does so by examining ways in which religious courts have sought to resist the impetus of monism, statism, and positivism. Indeed, it is argued that, contrary to what is sometimes assumed, state religious courts can and do operate “semi-autonomously.” Lastly, having provided a (hopefully) credible defense for stronger engagement with state legal pluralism, section 32.4 examines two jurisdictional schemes to manage jurisdictional overlap.

32.2 Religious Courts in Nontheocratic States: Pluri-Legal Personal Law Systems

The particular arrangement that this chapter is concerned with is the coexistence of religious courts, particularly Islamic or Syariah courts, alongside nonreligious (civil) courts. These religious courts often have jurisdiction over a range of subject matters, many of which involve personal or family laws. Such institutional arrangements are part of a broader phenomenon involving the application of primarily religious personal laws alongside general laws. Today, a wide range of pluri-legal arrangements exist, with some countries recognizing one group’s religion-based personal law (e.g., Malaysia, Indonesia, Singapore, Brunei, etc.), while others recognize multiple religion-based personal laws (e.g., Israel, Egypt, India, etc.). Such pluri-legal systems can take on different institutional character. Some states endow upon a single judicial body the power and function to administer religion-based personal laws (e.g., Egypt and India), while others have multiple judicial and/or administrative bodies applying different religion-based personal laws to different groups (e.g., Israel) or distinctive religion-based personal laws to one group (e.g., Malaysia and Singapore).

While these pluri-legal arrangements are commonly found in Asia, Africa, and the Middle East, these arrangements are not necessarily limited to those regions. Within Europe, Greece applies Islamic religious laws for its Muslim minority, though a recent European Court of Human Rights ruling has put this arrangement into doubt.11 In Molla Sali v. Greece, the Grand Chamber decided that Greece’s application of Syariah law to an inheritance dispute contrary to the will of the testator (a Greek individual belonging to the Muslim minority) was a violation of the European Convention on Human Rights’ prohibition against discrimination.12 Greek law had allowed civil cases involving the Muslim minority in Western Thrace in northeastern Greece to be dealt with under Islamic law and presided over by a state-appointed Muslim mufti (cleric).13 This was, however, changed in January 2018 under a new law stating that Greek civil courts have priority in all cases and that recourse to Syariah law in cases of inheritance, divorce, or marriage can only apply if all parties agree.14

Many pluri-legal systems are the product of colonial rule, whereby colonizers transplanted their own laws to the dependent territories while leaving room for religious and customary laws to be applied to local inhabitants on a limited basis. Under such arrangements, Islamic family law would then apply to Muslims, Jewish laws to Jews, adat (customary law) to natives—all alongside the transplanted colonial law. As an example, a 1772 East India Company regulation applicable to territories under its control provided that “[i]n all suits regarding inheritance, marriage, caste and other religious usages and institutions, the laws of the Koran with respect to the Mohamodans and those of the Shaster with respect to the Gentoos shall invariably be adhered to.”15 Indeed, concessions to local customs is very much part of the structure of governance of the colonial state, though in limited form.16 Legal pluralism can therefore at times reflect a dual structure of authority between the colonial authority and the (partially) disempowered native authority. For instance, the 1874 Pangkor Treaty, which established English colonial dominance over a Malay sultanate, nonetheless reserved for the Malay ruler sovereignty over matters “touching Malay Religion and Custom.”17

32.3 The Significance and Persistence of State Legal Pluralism: Religious Courts as Semi-Autonomous Institutions

32.3.1 Critique of State Legal Pluralism as Weak Legal Pluralism: An Overview

The juxtaposition of state legal pluralism as weak legal pluralism and state/nonstate legal pluralism as strong legal pluralism may suggest that state legal pluralism is not “real” or authentic legal pluralism. Alternatively, some may think that state legal pluralism is not an interesting area of study. After all, Griffiths’ main critique of state legal pluralism is that since it exists within a state’s structure, it is fundamentally aligned with the ideology of legal centralism. This means that the state is ultimately in the position of determining the content of the alternative systems and deciding which norms should take priority. Even in Hooker’s own terms, state legal pluralism has a hierarchical and state-centric character. He observes:

First, the national legal system is politically superior, to the extent of being able to abolish the indigenous system(s). Second, where there is a clash of obligation between systems then the rules of the national system will prevail and any allowance made for the indigenous system will be made on the premises and in the forms required by the national system. Third, in any description and analysis of indigenous systems the classifications used will be those of the national system.18

To these, Hooker adds, perhaps one his most controversial statements, that we may thus “speak of ‘dominant’ and ‘servient’ laws.”19 This portrayal of the plural legal system has been criticized by Griffiths as having “only a confusing nominal resemblance to legal pluralism as the designation of an empirical state of affairs in society” as it is at best “an imperfect form of law” according to the terms of legal centralism.20

This conceptualization of state legal pluralism does not align well with one of the main objectives of legal pluralist scholarship, which questions the idea of law as a closed system, and of “societies, states and ‘tribes’ as self-contained, decontextualized units.”21 In questioning whether “law is and should be the law of the state, uniform for all persons, exclusive of all other law, and administered by a single set of state institutions,”22 legal pluralists propose a conception of law that recognizes its plurality (beyond state-made law), fluidity (between different legal systems and subsystems), the importance of private lawmaking (presence of social norms and conventions), and the presence and influence of unwritten norms (whether in the form of natural law, social norms or religious norms).23 State legal pluralism does not appear to support the push for recognition of normative systems beyond the state.

Thus, state legal pluralism has been criticized as a transitional stage in the inevitable march toward legal unification, legal centralism in pluralist garb, or a failure of legal centralism. State legal pluralism, insofar as it takes on a state-centric perspective, has been criticized as a “messy compromise which the ideology of legal centralism feels itself obliged to make with recalcitrant social reality.” From this perspective, state legal pluralism is a temporary modus vivendi, which will eventually be overcome when “heterogeneous and primitive populations of ex-colonial states have, in the process of ‘nation building,’ been smelted into a homogeneous population of the sort which ‘modern’ states are believed to enjoy.”24 Vanderlinden has added to the critique by arguing that state legal pluralism is simply “relative” legal pluralism and that it merely conceals “the inevitable failure of [the state’s] totalitarian ideal.”25

32.3.2 The Persistence of State Legal Pluralism

In contrast, Franz von Benda-Beckmann and Keebet von Benda-Beckmann have argued that classifying state legal pluralism as weak legal pluralism or even not real legal pluralism and contrasting it with the presumed reality of strong legal pluralism is “unfounded.”26 Indeed, as even Hooker acknowledges, the “reality of the law might be quite different from its formulation in code or statute.”27 Indeed, the legal-political constructions of legal hierarchy are not always adhered to in reality. The very recognition that there are legal systems with distinctive and distinguishable characters and which comprise the overall legal system provides the conditions for contestations, even within the confines of the state. There may exist a strong pressure for hierarchy and order within the state, but the practice of state legal pluralism may not always adhere to this pressure. There is often a process of accommodation and adaptation that occurs, and this process should be of an interesting subject of study.

Furthermore, as the Benda-Beckmanns point out, claims of hierarchy are “a part of the ‘ought,’ or the normative dimension of plural legal constellations,” but “like any other normative rule or principle, such constructions do not reveal whether social practices are in conformity with these legal rules, or what the other consequences of such rules may be.”28 The implication is that claims of hierarchy may turn out to be a poor reflection of social reality regarding how law is being applied and followed. Indeed, recent studies of the interaction between supranational and national law in the European Union show that systems of official law are not always reconciled with one another and neither do these laws relate in a hierarchical fashion. Instead, as Neil Walker and others argue, there is an enduring constitutional pluralism such that, in reality, there are “multiple sites (i.e., the supranational site of the EU and the national sites of each of its 28 member states), each with its own claim to constitutional authority.”29 Such effective pluralism is furthermore evident if we study interlegal interactions over a longer period of time; while a particular legal norm identified with one legal system may take precedence at one point in time, another legal norm identified with another legal system may take priority at another point in time. Thus, a longitudinal study of state legal pluralism could throw up interesting studies on coexistence, contestation, and change.

In addition, to describe state legal pluralism as weak “mistakenly implies that the ‘legalness’ of a normative order can be presumed on the grounds of its mere existence.”30 This points to a fundamental debate about what is law, but also to another important question of the extent to which religious law and others like customary law can be fully incorporated by the state. Indeed, where the state seeks to codify and juridify religious rules, thus transforming it from nonstate law to state law, the process is fraught with problems of selectivity. It can be criticized as an external imposition on religious communities especially where it occurs in the context of relations of unequal power under colonialism.31 However, while codification could reify religious norms and loosen the ties between these norms and their social base,32 it must be conceivable that one cannot entirely disconnect religious norms from their social and even theological bases. Indeed, even state law can be dynamic, creative, and a “living law.”33 Legislation may reify religious rules or customs, but it may well also lead to the emergence of new rules or customs.34 Law and legal systems are internally complex, and the boundaries between state, society, and religion are more porous than is sometimes assumed.35

Three further points must be made to defend state legal pluralism. First, empirically speaking, the claim that state legal pluralism will inevitably result in legal unification has not occurred in many states. This is not to deny that there is a strong impetus toward legal unification, which could even include, as in India, constitutional requirements.36 For instance, the Molla Sali v. Greece case discussed earlier could be said to confirm the criticism about state legal pluralism collapsing ultimately into legal unification and hierarchy. Human rights, including as enforced through the European Convention of Human Rights, has a universalist claim that could be seen to demand harmonization and even subordination of all alternative forms of normative orders that are seen as inconsistent.37 However, the claim of universality should not be overstated. The European Court has developed interpretive devices like the margin of appreciation to allow for local variation, thereby seeking to strike a balance between maintaining some degree of transnational universality and deference to national courts.38 Specifically in the context of Greece, despite the new law apparently reducing its scope, the state continues to apply Islamic law. Closer research would be required to determine the extent to which religious clerics are able to operate autonomously from the state and to resist total co-optation. Further research will also be needed to determine the impact of the new law on the relationship between Greek civil courts and the Syariah system.

Pressures for legal unification is resisted in many legally pluralistic societies. For instance, despite constitutionalizing the aim of legal unification in the form of a “uniform civil code,” such a code remains elusive in India.39 Künkler and Sezgin make the general case that unification has, often, not come about. They present data suggesting that while there were moves toward legal unification during the early periods of decolonization, state legal pluralism (or state law pluralism, as they call it) has persisted.40 State or official legal systems can “coexist in an uncoordinated fashion in a given social arena”41 such that different sources and institutions remain in dynamic engagement with one other. Even in the postcolonial context, “despite the transformative effects of colonization and adoption of Western form and processes,” political, legal, and social traditions persist.42 This gives credence to the view that state legal pluralism may therefore be an incomplete attempt to encompass different legal worlds within a legal framework, while also providing legal worlds the capacity to resist or even transform the state legal systems from within.

The second point in defense of state legal pluralism is that the very institutionalization of religious normative systems for religious communities provides the conditions for resistance and adaptation vis-à-vis pressures for legal unification and even subordination.43 Religious personal law regimes provide an “important degree of autonomy and cohesion” for religious groups.44 Institutionalization creates a pathway of resistance for ethnoreligious groups against attempts to supersede or subordinate them.45 While Künkler and Sezgin argue that this “colonial legacy” account overlooks the agency and strategic interests of postcolonial leaders in preserving the existing framework, this does not rebut the claim that colonial legacies create path dependencies that make legal pluralism difficult to overcome.46 Indeed, in many postcolonial states, religion remains a strong identity marker, and the persistence of religious laws and institutions may be attributed to the need for political leaders to accommodate religious constituents.47 Furthermore, even when religious courts operate within the state structure, they are far from static institutions applying state-directed objectives. In his rich study of Islamic courts in Malaysia, Michael Peletz shows, for instance, that these courts have been key sites for contestations over the role of Islam within state and society, involving ethnic and religious groups, social classes, political parties, and so forth.48

Indeed, this capacity for resistance within the religious normative system is a reflection of the competing claims of legitimating authority. As Daniel Lev points out in his seminal work on Islamic courts in Indonesia, courts are symbols of authorities and religious courts are symbols of religious authority. Their very existence, as with other institutions claiming some religious character and authority, is therefore at least an “implicit threat of a call” toward the theocratic.49 This complicates the location of legal and political authority.50 Even though state religious courts are part of the state, and are based on an authorising state act (either a statute, code, or even decree), they may be seen as only partially legitimated by the state and still need to be seen as realizing a religious ideal from within the relevant religious perspective.

Furthermore, where state religious courts are a product of historical encounters between colonizers and the colonized, it is likely that they retain a logic of resistance to the general or secular legal system. This is because religious courts, as a reflection or manifestation of local norms and customs, were often recognized as part of a settlement of power between colonizers and local powers. In the Malayan states (now the Federation of Malaysia), for example, a system of indirect rule allowed the Malay rulers to retain nominal power while ceding governance to the British colonials who governed through a British resident or adviser.51 The Malay ruler, however, retained sovereignty over local customs and religion. This means that colonized native rulers and populations may see the assertion of the legitimacy of their customary or religious personal law systems as part of their resistance toward the colonial state.52 In other words, religion can be a site of resistance against centralizing forces of the colonial and later postcolonial state.53 This is unsurprising as “[c]olonized populations were not passive recipients of Western law but active agents who disputed, contested, and transformed the legalities imposed upon them.”54 In the postcolonial context, resistance and contestation commonly manifests as part of a narrative about “restoring” precolonial structures and systems, premised supposedly on religious or customary norms.55 As Harding adroitly points out, “[t]he failure of Islamic law to attain the status of global doctrine in maritime South East Asia probably represents the largest single remaining grievance in connection with the imposition of colonial law.”56

The third point in defense of state legal pluralism is that formal codification cannot comprehensively subsume religious rules and norms. Even if religious courts only apply a subset of religious norms, namely, those that are recognized or sanctioned by the state,57 this does not entirely remove the courts’ connection to a preexisting (and often prepolitical religious) normative system. As religions are “oriented toward the metaphysical realm,” “religious precepts usually carry great weight and significance for believers within a social arena.”58 Religious norms find their source in written texts (e.g., Bible, Koran, Torah) that are outside the official codes of the state. Even where the state codifies religious norms, such codification is incomplete and requires reference to nonofficial texts or commentaries.

Moreover, within a state, religious courts may establish formal and informal networks among themselves, which supports their capacity to remain semi-autonomous from the state.59 Beyond the nation state, religious courts are increasingly connected to transnational religious networks and influence. Such transnational networks present independent and identifiable forms and content, with their own legitimating norms and values.60 Consequently, even if a religious normative order is administered by the state, it still exercises moral authority beyond the state. As an example, the Islamic Religious Council in Singapore has maintained an advisory endorsing an instrument called nuzriah61 despite a (civil) High Court decision stating that state law prevails over Singapore’s Islamic Religious Council’s advisory opinion (fatwa).62 Nuzriah is an instrument that creates a putative inter vivos gift that takes effect at a stated period (usually three days) before death. What is fascinating is that one might see this instrument as being more ‘progressive’ as it allows testators to exercise more discretion in deciding the distribution of their property after death, thus effectively allowing testators to circumvent the Islamic inheritance (faraid) rules. The High Court however ruled that since the faraid rules are codified as state law, they take precedence over the Council’s advisory opinion. However, the Council has not retracted its advice, and Muslims in Singapore are still able to execute the instrument, The instrument may not be legal enforced, but it could have normative moral force among the testator’s family. This is just one example where the ‘secular’ state does not fully subsume religious normative orders within it, which will continue to have moral and religious suasion outside of the strict structures of that state.63 In fact, oftentimes, religious normative systems have deeper roots and are more entrenched that nonreligious state law.64

32.3.3 State Religious Courts and Semi-Autonomy

State religious legal systems exist under the auspices of the state, but we must appreciate that they can nonetheless operate “semi-autonomously.”65 Clearly, this reference to semi-autonomy of state religious legal system differs from the way Sally Falk Moore used and popularized the term. Moore sought to identify a social field or phenomenon as existing outside the state but which is not entirely autonomous of the state. According to Moore, semi-autonomy is characterized by rule-making capacities, the means to induce or coerce compliance, while simultaneously being vulnerable to rules and decisions and other forces emanating from its social, political, and economic contexts.66 However, in my view, we can apply Moore’s identifier of “semi-autonomy” conversely to state religious normative orders: state religious courts have rule-making capacity even outside the strictures of the state and have the means to induce compliance apart from the invocation of the coercive powers of the state; yet they are only semi-autonomous because they operate within the state structure and may have to adapt to state interests.

Let me further explain how the semi-autonomous role of state religious courts manifests itself, starting, first, with rule-making capacity. Religious courts’ capacity to generate rules and customs and symbols go beyond what was envisaged or is dictated by state organs. This is attributable to the fact that courts, in general, attain personality as “organizations” in their own right and may thereby, even if not intentionally, generate sets of rules and precedents.67 Indeed, courts have a constitutive power; while they could be instrumentalized in political struggles over religion, often, courts also constitute such political struggles.68

Secondly, while Moore was speaking about the nonstate entity’s capacity to generate rules and compliance without any clear state support or sanction, state religious courts are semi-autonomous in the opposite sense. They are able to generate compliance with state support, but could also do so indirectly outside of the processes of the state. In fact, the legitimacy of state religious courts may sometimes depend on their capacity to appear semi-autonomous vis-à-vis the state. Rulings made by state religious courts may be based on statutory rules but are also justified as consistent with or even derived from religious norms articulated from within the religious tradition, which exists outside the state.

Thirdly, legal orders coexisting within the state engage in a complex interrelationship. Not only do they compete over litigants, resources, legitimacy, and prestige,69 they also contest and resist one another’s jurisdiction and powers. Institutions encompassing these coexisting legal orders may contest norms preferred by the other. They may also resist attempted encroachment by the other to assert greater jurisdiction and power. To be sure, the relationship is not always one of antagonism, but may, instead, be one of adaptation and convergence. Thus, courts may adapt certain jurisprudential and institutional practices according to norms and practices in the other courts or other institutions. Accordingly, one can identify a wide range of possible dynamics ranging from “symbiosis, subsumption, imitation, convergence, adaptation, partial integration, and avoidance” to “subordination, repression, or destruction.”70

In recognizing the persistence and dynamism of state legal pluralism, one can thereby better address the question of how to manage pluralism. Along the lines of Berman’s cosmopolitan pluralist vision, embracing hybridity opens up space for a conversation on how to facilitate cooperation and dialogue among different legal systems.71 Although speaking in global legal pluralism terms, Berman argues that spheres of complex overlapping legal authority tend to be “sites of conflict and confusion” but there needs to be a response beyond reimposing “sovereigntist territorial insularity” or to strive for “universal harmonization.”72 He proposes a procedural response to legal hybridity, which is to “deliberately seek to create or preserve spaces for productive interaction among multiple, overlapping legal systems by developing procedural mechanisms, institutions, and practices that aim to manage, without eliminating, the legal pluralism we see around us.”73 His approach, therefore, is to provide platforms through which conflicts of norms and authorities can be mediated and reconciled, rather than overcome.74 Jurisdictional overlaps can be managed through procedural devices, rather than relying on substantive rules which essentially impose normative hierarchy of constitutional or human rights norms over religious ones.

32.4 State Religious Courts and Civil Courts: Modes of Interaction

Before we discuss how allocations of jurisdiction should be managed, it should here be observed that there is always a difficult prior question of who is to be governed by the religious laws. This has been a difficulty in several jurisdictions, with three sets of issues becoming especially prominent. The first is whether religious identity is self-determined or ascribed by the state. If it is ascribed by the state, statutory provisions would be required to determine who is a person of that religion, which is sometimes done with respect to ethnicity.75 The second issue is whether a person has the right to religious choice. A difficulty here is that even if a person is ascribed or has chosen a particular religious identity, it may not be clear what happens if she later decides to leave that religion or to surrender her religious identity. This becomes especially problematic if a choice to leave is made strategically to avoid religious jurisdiction. A third issue is that regardless of whether religious identity is a matter of ascription or choice, there is a question whether a religious adherent can opt out of the jurisdiction of a religious court while remaining a member of that religious group. All three issues implicate important questions of equal citizenship, equal access to justice, and equal protection under the law.76

Determining who is subject to religious jurisdiction is complicated enough, but perhaps even more complicated is the question of the subject matters and the types of cases that fall within the jurisdiction of the religious courts vis-à-vis the secular civil courts. Often, even the best attempts at institutional design fail to forestall jurisdictional overlaps. This gives rise to what Cover calls “jurisdictional redundancies.”77 Cover identifies three characteristics exemplifying jurisdictional redundancy arising from complex concurrency: the possibility of strategic choice in the form of forum shopping, synchronic overlaps, and diachronic overlaps.78 “Strategic forum shopping” refers to the possibility of multiple forums for a party to a lawsuit to choose from.79 A case may be heard in one forum due to the strategic choices of an applicant to gain a particular advantage. “Synchronic redundancy” means that only one forum is invoked simultaneously whereas “diachronic redundancy” refers to situations where more than one forum is invoked sequentially.80

Where jurisdictional overlaps are conceptualized in terms of concurrency, rather than in exclusivist terms, there is greater scope for procedural design to manage the interrelationships between the secular and religious courts. One can design procedural mechanisms to manage the relationship between courts. These mechanisms will have to respond to the possibility of forum shopping, of synchronic or simultaneous choices, and diachronic or sequential measures. Institutional designs to manage hybridity will need to regulate these possibilities in a fairly orderly manner. First, to address forum shopping, conflict of law rules specifically addressing jurisdictional overlaps between secular and religious courts, as well as measures for transfer of proceedings from one court to the other will need to be put in place. Secondly, to address synchronic choices, measures for stay of proceedings will need to be put in place to manage which court should have priority over which type of cases. Lastly, to manage diachronic attempts, rules of mutual recognition to recognize the finality of each court’s determination could be necessary.

32.4.1 Concurrent Jurisdiction: Procedural Management and Reliance

To illustrate how these available options are regulated, I will employ the case study of Singapore. A study of Singapore is by no means exhaustive or even generally representative of how issues relating to jurisdictional overlaps can be resolved. However, the case of Singapore is particularly illustrative of how a “complex concurrency” of state Syariah courts and civil courts may work. In particular, Singapore’s model of complex concurrency illustrates that while there is a logic of legal centrality, religious courts retain an amount of autonomy, and interinstitutional respect manifests itself in a relationship of reliance and cooperation.

As background, the Singapore Syariah Court exercises personal, status-based jurisdiction. The statutory basis for the Syariah Court in Singapore is the Administration of Muslim Law Act (AMLA).81 The Syariah Court has territorial jurisdiction throughout Singapore but only where all parties are Muslims, or where parties were married under the provisions of Muslims law.82 It is also a limited jurisdiction court insofar as subject matters that fall within its jurisdiction are only specific personal or family law matters. Thus, under AMLA, the Syariah Court only has jurisdiction where the subject matter of the dispute relates to marriage, divorce, and related matters such as the disposition or division of property on divorce or nullification of marriage.83 Decisions of the Syariah Court can be appealed to a Syariah Appeal Board established and administered by the Islamic Religious Council.84

Until 1999, Singapore had a strong statutory delineation of jurisdiction between the Syariah courts and the civil courts. Section 16(2) of the 1969 Supreme Court of Judicature Act (SCJA) stated that “the High Court shall have no jurisdiction to hear and try any civil proceeding which comes within the jurisdiction of the Syariah Court constituted under the Administration of Muslim Law Act.”85 This was a modification of the general territorial jurisdiction of the High Court.86 Competition and conflict arose from this attempt at exclusive jurisdictional delineation, and they will be discussed further later. However, important for the purposes of this section is that Section 16(2) was removed by statutory amendment in 1999 and a new Section 17A was added, which explicitly asserts concurrent jurisdiction between the civil and Syariah Court.87 The new provision granted the Syariah Court exclusive jurisdiction only with respect to determination of validity of marriage and the granting of decrees of divorces known in the Muslim law (fasakh, cerai taklik, khuluk, and talak) in cases where the parties are Muslims or where the parties were married under the provisions of the Muslim law.88 On all other matters, including on matters involving maintenance of child or wife, child custody, and disposition or division of property on divorce, the civil court would have concurrent jurisdiction with the Syariah Court.89 This provided greater impetus for reliance and cooperation.

The result of this amendment is a complex scheme regulating concurrency between the civil and Syariah Court. That the Singapore state has been variously described as a dominant party or semi-authoritarian state90 makes it an especially fascinating study for state legal pluralism. One could imagine that such a strong state would naturally be able to impose a strong ideology of legal centralism. Indeed, I have argued that secular constitutionalism is understood in Singapore in hierarchical terms, that is, in a lexical priority secular law, norms and authority are prioritized, often lexically, over religious ones being manifest in legal jurisprudence.91 Nonetheless, there are attempts legally as well as politically to preserve the autonomy of the Muslim personal law system in Singapore. Suggestions to remove the provision guaranteeing exclusive jurisdiction to the Syariah courts were met with significant resistance from the Muslim community. This resulted in a relationship of concurrency that nonetheless gives priority to the Muslim personal law system in some contexts.92

The adoption of concurrent jurisdiction to manage the interrelations of the civil and Syariah courts means that procedural rules can and will have to be adopted to manage this relationship. First, forum shopping may be inevitable, but within a system of concurrent jurisdictions there is also a need to preserve the autonomy of parties to choose their proper jurisdiction. Thus, under the current statutory framework, parties may mutually consent to commence or continue proceedings relating to custody and disposition or division of matrimonial property upon divorce in the civil courts. If there is no mutual consent, one party may nonetheless apply for leave to commence or to continue civil proceedings concerning these two matters.93

Secondly, to ensure against simultaneous cases, the relevant statutes allocate priority to the civil and Syariah courts in different matters such that the other court would have to stay proceedings if there are concurrent suits being filed. For instance, under the statutes, while both courts have concurrent jurisdiction to hear matters involving custody of a child as well as disposition or division of property on divorce of a Muslim marriage or where parties are Muslims, civil courts are to stay proceedings if there are pending divorce proceedings in the Syariah Court.94 In contrast, Syariah courts are to stay proceedings if there are concurrent proceedings in the civil court on maintenance of wife and child during the subsistence of a marriage. All this goes to show that Singapore’s dual court systems clearly recognizes the need to regulate and manage jurisdictional overlaps in a way that avoids concurrent proceedings.

Procedural regulation however does not address the entire range of issues that could arise due to the strategic behavior of parties. Indeed, jurisdictional redundancy itself gives rise to important examination and re-examination of relationships and meaning within the law. Two cases in particular illustrate the complexity of the interrelationship of civil and Syariah courts in Singapore, and they demonstrate the importance for courts and institutions to cooperate and show mutual respect.

The first case is Noor Azizan bte Colony (alias Noor Azizan bte Mohamed Noor) v. Tan Lip Chin (alias Izak Tan),95 in which the High Court affirmed that the Syariah Court had jurisdiction to dissolve a marriage relationship between parties with effect both under Muslim law as well as under civil law. The facts of the case were rather unusual. The couple (a Muslim and a non-Muslim) were initially married under civil law. The non-Muslim husband later converted to Islam, and they underwent a Muslim marriage ceremony. When the marriage broke down, the couple obtained a decree of dissolution of marriage from the Syariah Court. There was some uncertainty as to whether the Syariah Court’s order dissolved only the later Muslim marriage or also the initial civil marriage. The matter was heard before the High Court, which held that the Syariah Court’s decree validly dissolved the entire marriage relationship between the parties, both under Muslim law and under civil law. The relevant statute stated that marriages could be dissolved by order of “a court of competent jurisdiction,” and the High Court held that the Syariah Court was such a court. As the High Court opined, there was no reason why the Syariah Court should not be allowed to do what a competent foreign court may do in relation to the dissolution of a civil marriage.

The second case of Pereira Dennis John Sunny v. Faridah bte v. Abdul Latiff96 involved a couple married under Syariah law and granted divorce by the Syariah Court. Before divorce was granted, however, the husband commenced civil proceedings seeking declaration of the parties’ respective shares of joint properties. The court took a strict interpretation of the statute and declined to stay proceedings, as the civil proceedings were filed before the commencement of divorce proceedings in the Syariah Court. However, the civil proceedings were filed after the wife had registered her intention to commence divorce proceedings in the Syariah Court, and the parties were undergoing mandatory counselling as a precursor to formal divorce proceedings. On appeal, the High Court affirmed the lower court’s strict interpretation of the statutory framework, but also further held that there was no jurisdictional overlap as the civil proceedings only concerned the determination of beneficial ownership of disputed properties, in which a person’s marital status was irrelevant. Accordingly, the High Court took the view that the matter was to be decided on an application of common law principles of property ownership and trust.

This case is fascinating as it shows that despite fairly clear jurisdictional allocation between courts, a party can still act in a strategic manner to exploit jurisdictional overlaps to gain advantages over the other. In this case, the High Court claimed that its ruling was limited in that the parties were free to seek a ruling from the Syariah Court on the division of their matrimonial assets, which the Syariah Court would do according to the relevant principles under Muslim law. However, this could still have an impact on the Syariah Court’s exercise of its jurisdiction. Indeed, the High Court itself noted that both the civil and Syariah courts “must seek to avoid inconsistent rulings.” Nonetheless, it is important to note that this is not a one-way injunction: the High Court clearly stated that if the Syariah Court had first made certain findings of fact, the civil courts should similarly have avoided making any inconsistent factual findings.

32.4.2 Exclusive Jurisdictions: Competition and Conflict

The alternative to a model of concurrent jurisdictions is that of exclusive jurisdiction, meaning that the law seeks to delineate the respective jurisdictions of the different courts and to assert that each is exclusive within the scope of its competence. While an exclusivist model may seem neater, there is, in fact, a greater tendency for competition and conflict. To illustrate the exclusivist model (and to contrast it with the concurrent model of Singapore), I will use the case study of Malaysia. In 1988, the Malaysian Federal Parliament amended the constitution to include a provision much like the one that was removed in Singapore. A new Article 121(1A) provided that the civil courts were to have no jurisdiction over matters that fell within the jurisdiction of the Syariah courts.97 Under the constitution, state religious courts administer a limited range of personal laws over Muslims. The initial intention behind the amendment was to enhance the Syariah courts’ autonomy within the system such that the civil courts are only enjoined against interfering with a Syariah court decision that was properly reached within its jurisdiction in cases involving personal law disputes between Muslims.98 However, in seeking to delineate jurisdictional competence between the civil and Syariah courts, this provision has been interpreted as establishing exclusive jurisdiction of the Syariah courts over all Islamic matters. The result is a state of coordinate authority with the possibility of coexisting conflicting decisions.

One issue that could arise is which court has jurisdiction over a particular criminal conduct was raised in Sukma Darmawan Sasmitaat Madja v. Ketua Pengarah Penjara, Malaysia & Anor.99 In this case, a Muslim man who had been convicted by the civil courts for gross indecency challenged his conviction on the basis that he should have been charged in the Syariah court instead since his criminal conduct also falls within the scope of a Syariah offense. He argued that, pursuant to Article 121(1A), setting out the Syariah courts’ exclusive jurisdiction, the civil courts had no jurisdiction over his criminal conduct and were constitutionally enjoined from deciding the matter. Notably, this case arose in the context of increasing codification of religious offenses as part of an expansion of Syariah jurisdiction in Malaysia.100 The civil courts rejected the argument. However, what is curious is that the civil courts, being common law courts of ordinary jurisdiction, did not assert a hierarchical view of the country’s legally pluralistic system. Instead, they held that both the civil courts and the Syariah courts have jurisdiction over the accused person’s criminal conduct. Accordingly, the accused could have been tried for either offense in the civil court or a Syariah court as long as the criminal conduct satisfied the elements of both offenses. The only safeguard is that he cannot be “prosecuted and punished twice for the same offence.”101 In other words, double jeopardy becomes a device to avoid diachronic and synchronic overlaps. It is questionable whether this is sufficient to manage jurisdictional overlaps since it merely suggests that the first court that seizes jurisdiction gets priority. This sets the courts up for competition and conflict.

Indeed, competition and conflict were evident in another thorny case in Malaysia, which is that of Indira Gandhi d/o Mutho v. Perak Registrar of Converts & Ors.102 This case concerned a custody dispute where one parent (the father) converted to Islam and simultaneously converted the minor children to Islam without the consent or knowledge of the other (non-Muslim) parent. The non-Muslim mother obtained a custody order from the High Court for the children upon divorce. However, the newly converted Muslim father obtained a custody order from the Syariah court, which was inevitably in his favor as a Muslim parent. Until early 2018, there was confusion as to whether the civil courts could rule on the legality of the conversion certificates of children. However, the Federal Court (Malaysia’s highest court) has since quashed the conversion certificates of the three minor children on the basis that the constitution requires that the consent of both parents (and not just one parent) for conversion of minors.103 This vindicates Article 12(4) of the Federal Constitution of Malaysia, which states that “the religion of a person under the age of eighteen years shall be decided by his parent or guardian,” and takes the right of individual parents seriously.104

But what was fascinating is that in in the interim, the police refused to enforce a committal order issued by the High Court against the father for failure to comply with its order to return the children to the mother. The police took the position that if they were to execute the High Court’s order, it would be in contempt of the Syariah court as they are both valid orders.105 Since the orders conflict with one another, the police argued that they had no option but to decline to enforce the High Court’s order as it was “sandwiched” between two legal systems.106 The Federal Court ultimately afffirmed the jurisdiction of the civil courts over divorce proceedings and custody issues in civil marriages even where one party had converted to Islam.107 Nonetheless, jurisdictional conflicts arising from overlaps between civil court and Syariah court jurisdictions are far from being conclusively resolved. Issues concerning the validity of conversions of Muslims108 and other types of substantive overlaps remain.109

32.5 Conclusion

Legal pluralism is as much an idea, an ideology, as well as a “socially-embedded, practice-based phenomenon.”110 Just as the state is not monolithic but may also be subject to competing claims to authoritative norms and even legitimating authority, laws within the state also do not necessarily adhere to a uniform or singular ideology. Thus, state legal pluralism is a multivariate, pluralistic concept that addresses pluralism not only as a fact but also potentially as a norm.111 In adopting institutional arrangements to address plural religious normative orders, state legal pluralism can transform pluralism into a normative good.112 Granted, this chapter has not fully addressed the important question of how to resolve competing normative conflicts that could arise from such legally pluralistic state institutional arrangements, particularly where state values conflict with the “internal” values of the religious community. It would nonetheless be too simplistic to conceptualize these conflicts in liberal secular terms versus illiberal religious terms.113 State legal pluralism could operate in states that embrace liberal values, although indeed many countries that adopt state legal pluralism do not identify as liberal states. What state legal pluralism does is to point to the possibility of “provisional compromises.”114 This provisionality refers, crucially, not to the pluralism itself, such as the fact that there is more than one system of courts. Provisional compromises refers to the idea that resolutions may well be contested and changed. This more contingent perspective on law may give rise to a sense of uncertainty, but it also highlights the need for constant justification and defense of a particular legal position. Ultimately, therefore, legal, political, and social compromises have to be negotiated as “living truth,”115 rather than assumed to be permanently settled arrangements.
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33.1 Introduction

In 2015, the New York Times ran a three-part series of articles collectively titled “Beware the Fine Print,” assessing the ways in which arbitration provisions “stack the deck of justice.”1 The first two articles in the series attacked arbitration as undermining the ability of average citizens to pursue their claims against large corporations. The success of this claim-suppression strategy, reported the New York Times, had been galvanized by recent Supreme Court decisions that enforced class action waivers and thereby prevented the aggregation of claims necessary to marshal the incentives and resources to take on corporate defendants. These developments, combined with the confidential nature of arbitration and allegations of procedural irregularities, undermined arbitration as a forum for equitable dispute resolution.

To scholars and practitioners in the field of arbitration, these claims were nothing new. They had been central to debates over the legitimacy of domestic arbitration for decades.2 But in the third installment of the New York Times series, the reporters took on a facet of the arbitration debate that rarely appears in newspaper headlines: religious arbitration. Religious arbitration, as a category, typically refers to the voluntary submission of a dispute to a religious authority for binding resolution in accordance with religious law.3 According to the New York Times article, the unique worry that religious arbitration poses is that “religious arbitration may have less to do with honoring a set of beliefs than with controlling legal outcomes.”4 And, in turn, the article explored cases emblematic of an ostensibly larger trend where “judges have consistently upheld religious arbitrations over secular objections.”5

The article sparked a wave of interest in—and criticism of—religious arbitration, largely tracking the general assessment expressed by the New York Times. For example, critics argued that religious arbitration is a tool that “religious groups have attempted to use … to impose their beliefs on others”;6 that the religious arbitration system is rigged because “churches use a faith-based system that’s already rigged in their favor”;7 and that “giving judicial effect to the decision is effectuating a religious pronouncement using the court as a mouthpiece of religion.”8

In many ways, this renewed interest in, and criticism of, religious arbitration touched upon long-standing questions of legal pluralism, a scholarly field dedicated to identifying, exploring, and interrogating the relationship among overlapping legal systems.9 Indeed, religious arbitration has often served as one of the paradigmatic sites of legal pluralist analysis.10 But this pluralist analysis was of a specific brand. Religious arbitration specifically, as opposed to religious law more generally, has often been viewed not through the lens of “strong” legal pluralism, where state and nonstate law coexist and each asserts its autonomous authority as a lawgiver.11 Instead, scholars have often characterized religious arbitration as a prototypical example of “weak legal pluralism”12—that is, religious arbitration as an alternative legal institution that sits “below the state,”13 where a minority religious entity operates a legal system that is “inferior to and managed by the state.”14

If the relationship between the state and religious arbitration is viewed as hierarchical, then a series of questions arises regarding precisely how the state should regulate such forms of religious law and religious adjudication as well as whether, concomitantly, the state should lend its enforcement power to the decisions of such religious legal systems.15 From this perspective, the state must assess whether and to what extent these nonstate legal systems either support or undermine the overall objectives of the state.

Accordingly, viewing the relationship between the state and religious arbitration tribunals as inherently hierarchical from a state-based point of view frames how we might respond to contemporary debates over the role of religious arbitration. From this perspective, to assess the appropriate place of religious arbitration within the state requires articulating the distinct and unique values promoted by religious arbitration tribunals for the state. In what proceeds, this chapter explores that question in the context of the United States. And as described later, these values are twofold. From the perspective of the state, religious tribunals ensure that certain religious disputes—disputes that courts are constitutionally prohibited from adjudicating—have a forum where they can be heard; and, in turn, by enforcing the awards issued by religious tribunals in those disputes, the state can provide various plaintiffs with access to justice otherwise foreclosed by the United States’ commitment to nonestablishment principles. In this way, the state leverages religious tribunals to pursue its already existing commitment to justice without running afoul of First Amendment principles.

From the perspective of the relevant faith communities, religious tribunals not only provide additional access to justice but they also afford those communities the opportunity to resolve disputes in accordance with deeply held and shared religious values. Accordingly, when the state enforces the decisions of religious tribunals—and thereby incorporates those decisions into its legal system—it provides the legal environment necessary to promote the institutional infrastructure of religious communities seeking to introduce religious rules and principles into their method of dispute resolution.

Given these two values, it is not surprising that religious arbitration has been a feature of dispute resolution in the United States since at least the nineteenth century16 and has also enjoyed significant support from legal scholars.17 But identifying how the two different perspectives on religious arbitration translate into two different values also exposes some of the fundamental obstacles to capitalizing on those values—obstacles often ignored even by religious arbitration’s critics. While religious arbitration may help fill an adjudicative gap created by nonestablishment principles, those same nonestablishment principles often prevent the state from regulating the religious procedural rules implemented by religious tribunals, raising concerns about the procedural fairness of such fora. And while religious arbitration may ensure that members of faith communities can resolve disputes in accordance with shared religious rules and values, it also enables religious groups to pressure individuals to forego judicial dispute resolution, raising questions about whether the religious values manifested by such tribunals are truly shared by both parties.

Religious arbitration tribunals, as a paradigm legal pluralist institution, simultaneously promote both the objectives of state and nonstate law. But they also raise important questions—questions that must be addressed if religious tribunals are to make good on their pluralist promise to promote the objectives of both state and nonstate law. It is to unpacking these benefits and concerns that this chapter is addressed.

33.2 The What and Why of Religious Arbitration

Although it has existed in the United States since at least the nineteenth century, religious arbitration has become a topic of increased interest in recent years.18 The burst of interest has, to some degree, stemmed from two recent legal developments. The first is the political and legal controversy surrounding anti-sharia laws in the United States.19 A lynchpin of the anti-sharia movement has been perpetuating the narrative that sharia law and sharia courts present a threat to U.S. law. And in so doing, they have held up Islamic arbitration as emblematic of this threat, thereby bringing religious arbitration into public discussion. This claim has spurred numerous states in the United States to adopt their own anti-sharia laws even as the entire anti-sharia movement rests on deeply problematic, and discriminatory, foundations.20

A second, and maybe somewhat surprising trigger for renewed interest in religious arbitration has stemmed from litigation over the Affordable Care Act’s so-called contraception mandate, which required employers to include contraception coverage in employee insurance plans.21 Numerous for-profit organizations filed suit, including the arts-and-crafts store chain Hobby Lobby, claiming that this mandate violated their religious liberty rights under the Religious Freedom Restoration Act (RFRA).22 This claim was ultimately vindicated in the Supreme Court’s landmark decision, Burwell v. Hobby Lobby, granting closely held for-profit companies’ religious liberty protections under RFRA.23 The litigation, which was closely watched by both legal scholars and the broader public,24 subjected Hobby Lobby to significant scrutiny, ultimately leading to investigation into Hobby Lobby’s employment agreements, which include a unique religious arbitration provision; disputes between Hobby Lobby and the employee must be submitted for arbitration, although the employee can choose either American Arbitration Association or Institute for Christian Conciliation rules and procedures to govern the dispute.25 Although employees retained the choice over whether to submit the dispute for religious arbitration, some journalists and activists seized on this provision to demonstrate how for-profit corporations, already eligible under the Hobby Lobby decision for religious exemptions from the law, could also opt out of the legal system and subject their employees to a set of faith-based rules to which they did not adhere.26

Given this renewed interest, what exactly is religious arbitration? At its core, religious arbitration is a method of dispute resolution where the parties not only agree to submit their disputes for binding resolution to a neutral third party, but where the resolution of the dispute is conducted in accordance with religious law and where the neutral third party or parties are mutually agreed-upon religious authorities.27 Thus, religious arbitration agreements typically contain two central provisions: choice-of-law provisions that identify the body of religious law that will govern the dispute and an arbitration provision that identifies the religious institution or religious authorities that will be tasked with applying the relevant body of religious law to the case before them.28

In the United States, the most prominent use of religious arbitration occurs within the three Abrahamic faith communities.29 And of those three, the Jewish beit din or rabbinical court is likely the most prominent.30 Rabbinical courts have been established across the United States, most frequently in large cities with significant Jewish populations.31 Statistics regarding the frequency of case filings at rabbinical courts are generally unavailable. However, it is worth noting that the number of commercial cases filed annually before the Beth Din of America—one of the most prominent rabbinical courts in America—has nearly doubled over the past ten years,32 providing some indication that the use of rabbinical arbitration is on the rise in the United States.

The use of Islamic arbitration in the United States appears far less uniform and prevalent.33 Still, there have been a number of attempts within the Muslim community in the past three decades to begin building a larger Islamic arbitral system in the United States.34 And a number of Islamic organizations have developed protocols, rules, and procedures for use by Islamic arbitration panels in the United States.35

In addition to arbitration within American Jewish and Islamic communities, a number of Christian communities also make use of religious forms of alternative dispute resolution.36 While “Christian forms of dispute resolution are the least formal, and generally range somewhere between negotiation and mediation,”37 they also include options for binding arbitration.38 Indeed, members of Christian communities interested in Christian dispute resolution can contact a range of Christian dispute resolution service providers.39 Among these providers, the most well known is the Institute for Christian Conciliation (ICC), which not only provides a forum for religious arbitration40 but also trains others to serve as independent arbitrators.41 The rules for ICC arbitrations are publicly available and include a choice of law provision that requires arbitrators to “take into consideration any state, federal, or local laws that the parties bring to their attention,” but still emphasizes that “the Holy Scriptures (the Bible) shall be the supreme authority governing every aspect of the conciliation process.”42

In sum, Jewish, Islamic, and Christian communities utilize religious forms of arbitration to resolve disputes. In so doing, they combine choice-of-law and arbitration provisions into agreements that enable the parties to submit disputes to religious authorities for resolution in accordance with religious rules, principles, and values. The use of religious arbitration in such communities has the potential, like other forms of arbitration, to provide a more expeditious and less costly forum for dispute resolution.43 But viewing these institutions through the lens of weak legal pluralism—which presumes a hierarchically ordered relationship between the state’s law and legal system on the one hand and the relevant religious nonstate law and legal system on the other—highlights two additional and unique purposes driving the use of religious arbitration. The first captures the United States’ unique interest in religious arbitration and its ability to expand access to justice. The second captures the faith communities’ unique interest in religious arbitration and its ability to facilitate dispute resolution in accordance with shared religious principles and values.44

33.2.1 Providing Access to Justice

One of the primary advantages of religious arbitration is the ability of religious tribunals to provide access to justice in instances where courts cannot. This objective is of particular salience to the state given its primary obligation to provide citizens with a forum that can provide binding resolution to legal disputes. To be sure, this might seem somewhat counterintuitive given that critics of religious arbitration frequently characterize such fora as depriving plaintiffs of their day in court, but the legal realities of the First Amendment often dictate otherwise.

To appreciate why requires considering two related doctrines flowing from the First Amendment’s religion clauses. The first is what is often referred to as the “church autonomy doctrine,”45 which prohibits courts from addressing questions of religious “discipline, or of faith, or ecclesiastical rule, custom, or law.”46 The church autonomy doctrine derives from the First Amendment, which prohibits government from passing laws “respecting an establishment of religion, or prohibiting the free exercise thereof.”47 And judicial intervention into questions of religious faith, doctrine, or law is seen as contravening both the Establishment Clause—that is, the prohibition against passing laws “respecting an establishment of religion”—as well as the Free Exercise Clause—that is, the prohibition against passing laws that “prohibit the free exercise [of religion].”48 Accordingly, the Supreme Court has previously described the First Amendment as “radiat[ing] … a spirit of freedom for religious organizations, an independence from secular control or manipulation, in short, power to decide for themselves, free from state interference, matters of church government as well as those of faith and doctrine.”49 More recently, courts have focused on how intervention into the internal matters of religious institutions might violate the Establishment Clause, impermissibly entangling the judiciary in religious matters that are beyond their constitutional purview.50

Now, to be sure, the contours of this doctrine are far from settled. But the more a particular case draws a court into the very center of the religious faith and doctrine of a religious institution, the more likely a court is to dismiss the case. The most well-known application of this doctrine has come in the context of hiring and firing ministers as courts have often described the relationship between ministers and religious institutions as the institution’s “lifeblood.”51 Known as the “ministerial exception,” federal courts have uniformly held that religious institutions cannot be held liable for violating various antidiscrimination statutes when hiring and firing ministers—a holding reaffirmed by the Supreme Court in 2012.52 Accordingly, religious institutions can employ religious principles when hiring and firing ministers even if doing so would otherwise constitute impermissible discrimination. Importantly, the ministerial exception has been applied even to employees of religious institutions that are not themselves ministers so long as their employment duties are sufficiently tied to the religious mission of the institution,53 including music directors,54 a press secretary,55 and a director of a church’s “Worship Arts Department.”56

Somewhat relatedly, courts are also limited in their ability to resolve religious disputes by the “religious question” doctrine because “civil courts cannot adjudicate disputes turning on church policy and administration or on religious doctrine and practice.”57 When facing such cases, courts must remain “hands off”58—that is, resist adjudicating the dispute and dismiss the case on First Amendment grounds.59

Contemporary advocates have expressed the rationale for this approach in a number of different ways. Maybe most famously, Ira Lupu and Robert Tuttle have argued that the Establishment Clause instructs courts not to interfere in cases implicating religious doctrine or practice because “claims would require courts to answer questions that the state is not competent to address.”60 The reason why courts cannot decide such cases has nothing to do with grand notions of church autonomy or the constitution’s desire to “systematically protect the interests of certain classes of parties, defined by religious mission.”61 Instead, the Establishment Clause prohibits courts from interfering in such matters on a theory of “adjudicative disability”—the state simply has “limited jurisprudential competence” to decide such religious matters.62 As described by Jared Goldstein, this conventional view sees religious questions as different from standard questions of fact: “[i]n contrast to ordinary questions of fact, religious questions are understood to lie beyond judicial competence because they do not depend on the logic of law. Instead, religious questions may be answered on the basis of faith, mystical experiences, miracles, or other nonrational sources.”63

Other advocates of this conventional approach have focused less on the inability of courts to penetrate the substance of religious law, but more directly on a different consequence of resolving religious questions: that judicial resolution of such questions will be interpreted as endorsement of one religious view over another—a form of, so to speak, prohibited denominational preference.64 For example, Laurence Tribe has argued that the prohibition against “doctrinal entanglement in religious issues” “more deeply [] reflects the conviction that government—including judicial as well as the legislative and executive branches—must never take sides on religious matters.”65 And similarly, Christopher Eisgruber and Lawrence Sager have argued “[i]f government were to endorse some interpretations of religious doctrine at the expense of others, it would thereby favor some religious persons, sects, and groups over others.”66

But regardless of the theory, courts do not resolve religious questions and therefore will dismiss any case that requires them to do so. An example of this dynamic is in cases where a court must determine whether a party has breached a contract—often an employment contract to perform a particular religious function. One of the more common examples of this dynamic is cases where a minister or rabbi is dismissed for “cause.” Such cases recur with some regularity. And courts uniformly dismiss such cases because determining whether a rabbi or minister has been terminated for cause invariably requires a court to assess what type of religious misconduct is sufficient to trigger a breach of contract. Although such an inquiry merely requires interpreting the text of the agreement between the parties, it still represents an impermissible inquiry into a religious question.

For example, in 2009 the U.S. Court of Appeals for the Second Circuit addressed the lawsuit of a rabbi claiming that she had been wrongfully terminated; the synagogue countered that the rabbi had been justifiably terminated under the terms of the employment agreement for “gross misconduct” and “willful neglect of duty.”67 The federal district court, in hearing the case, had dismissed the rabbi’s lawsuit and the Court of Appeals did the same, explaining “review of Freidlander’s claims in this case would require scrutiny of whether she should have, inter alia, read more extensively from the Torah at certain services, prepared students for their Bar or Bat Mitzvah more adequately, performed certain pastoral services that were not performed, or followed the Temple’s funeral service policies.”68 This, the court noted, “would involve impermissible judicial inquiry into religious matters.”69 And in that way, that court’s holding tracked the standard treatment of such claims in other courts as well.70

A second category of cases implicating religious questions is the sale of religious goods.71 Producers of religious goods advertise, market, and sell to clientele specifically interested in the religious quality of these goods.72 In so doing, these producers often employ religious terminology to describe their goods to attract the interest and earn the trust of interested purchasers. Sales in the United States of religious goods are extremely significant, including an over $4.6 billion Christian products industry73 and a $24 billion kosher food market that is projected to grow an additional 11.5 percent by 2025.74 However, courts have limited ability to resolve disputes that arise over agreements to purchase such religious goods and services.

For example, consider the 2012 lawsuit against ConAgra, the parent corporation of the Hebrew National brand. According to a complaint filed in 2012, ConAgra advertises and sells meat products under the Hebrew National label, describing them as “100% kosher” “as defined by the most stringent Jews who follow Orthodox Jewish law.”75 However, the plaintiffs contended that contrary to these representations, Hebrew National meat products did not satisfy these kosher standards.76 As a result, purchasers of Hebrew National meat products overpaid for these products, mistakenly believing them to be “100% kosher.”77 And having misrepresented the kosher quality of these meat products, they argued that ConAgra should be held liable for damages under various consumer protection laws as well as for breach of contract and negligence.78

Not surprisingly, a federal district court dismissed the lawsuit, concluding that “[t]he definition of the word ‘kosher’ is intrinsically religious in nature, and this Court may not entertain a lawsuit that will require it to evaluate the veracity of Defendant’s representations that its Hebrew National products meet any such religious standard.”79 Thus, the court held that the religious question doctrine prohibited judicial consideration of the plaintiffs’ claims. And when the case was remanded to state court for lack of standing,80 a Minnesota court reached an identical conclusion, holding that “[i]t would be unholy, indeed, for this or any other court to substitute its judgment on this purely religious question.”81

Combined, the church autonomy doctrine and the related religious question doctrine place a significant subset of cases beyond the reach of courts. The church autonomy doctrine—frequently manifested in cases implicating the ministerial exception—prohibits courts from intervening in the internal decision-making of religious institutions; and the religious question doctrine prohibits courts from addressing questions that require the resolution of questions of religious doctrine or practice. While constitutionally uncontroversial, the problem posed by such dismissals is that they leave parties without judicial recourse for potentially significant harms. The religion clause’s so-called “hands-off” approach closes the courthouse doors to ministerial employees at religious institutions as well as employees with religious job responsibilities; and, it prevents consumers who have purchased “religious” goods from asserting claims that the products were not as described or advertised. Indeed, the federal district court judge in the Hebrew National litigation emphasized this disconcerting consequence of dismissing the plaintiff’s claims, concluding that “[r]egrettably the Court recognizes that its decision likely leaves consumers without a remedy….”82

It is this adjudicative gap that highlights how religious arbitration serves to promote increased access to justice. While courts themselves cannot resolve matters that implicate cases regarding ministerial employees or cases turning on religious doctrine or practice, religious arbitration tribunals can. Courts uniformly enforce religious arbitration just like any other arbitration award.83 The reason is because when reviewing the arbitration awards, courts are charged in the first instance with ensuring compliance with statutory procedural requirements;84 the court, with rare exception,85 may not review the merits of an arbitration award.86 As a result, when courts confirm a religious arbitration award, there is no need to consider the very religious matters underlying the award that are beyond the authority of courts to adjudicate.87 For this reason, religious arbitration agreements and awards have been routinely enforced over and above First Amendment objections.88 Moreover, the mere fact that an arbitration award resolves matters deemed constitutionally out of bounds for courts to adjudicate does not itself render judicial enforcement of that award constitutionally prohibited; courts have uniformly held that judicial enforcement of arbitration awards does not transform the underlying arbitration to state action,89 thereby ensuring that the arbitration tribunal’s resolution of matters implicating religious questions or internal religious decision-making is not attributable to the judiciary.

Accordingly, parties with religious disputes that cannot be resolved in court need not simply persist in what amounts to a plaintiff-loses system. They can incorporate religious arbitration provisions into their contracts so that such matters will be resolved by a religious arbitration tribunal, and the tribunal’s binding resolution can then be judicially enforced in court.90 And in so doing, religious arbitration tribunals can fill the adjudicative gap created by the religion clauses, ensuring that willing parties can have their claims heard by a neutral third party that can then issue a binding resolution.

This role of religious arbitration is often missed by critics. For example, the recent New York Times article critical of religious arbitration91 highlighted the case of Pamela Prescott, a principal at Northlake Christian School. Prescott was terminated by her employer and subsequently filed suit alleging Title VII violations as well as other state law claims. Pursuant to her employment agreement, the case was submitted for arbitration, conducted under the Rules and Procedures for Christian Conciliation, where Prescott won approximately $150,000.92 The New York Times article, in lamenting the outcome, noted that Prescott’s claims for gender discrimination were dismissed, insinuating that this result demonstrated how religious arbitration fails to provide adequate justice; and it then further highlighted that “the case dragged on for four more years,” which was the result of Northlake Christian School unsuccessfully appealing the arbitration award through the judicial system93 and, ultimately, left Prescott with only $8,000 after paying for all her legal fees.94

What the story fails to consider is what might have come of Prescott’s claim in court. Given her position as principal of a religious school, Prescott’s case might very well have been dismissed on ministerial exception grounds.95 Accordingly, the likelihood is that Prescott would not have received any financial compensation in court predicated on claims of gender discrimination or reputational damage. Contrary to the overarching narrative in the New York Times article, Prescott’s claim demonstrates how some measure of justice can be achieved in religious arbitration particularly in cases where courts would have been incapable of so doing. Indeed, it is worth noting that for Prescott, it was the endless rounds of subsequent litigation in court, not the proceedings before a religious arbitration tribunal, that depleted her funds.

Prescott’s story, in this way, is emblematic of the type of vulnerable plaintiff that needs a religious arbitral forum in order to have her claims heard. Without religious arbitration, ministerial employees would be without recourse against their employers and consumers would be without recourse against producers of religious products. Religious arbitration allows parties to contract around the restrictions of the First Amendment and identify a forum where their claims can be resolved even if they implicate questions placed beyond the constitutional authority of courts.

33.2.2 Advancing Religious Values

While the state—as well as some members of religious communities—may benefit from the ability of religious tribunals to expand access to justice, that benefit is fundamentally external. That is, it views religious tribunals as institutions that provide additional strategic opportunities for individual citizens thereby enabling those otherwise caught in a constitutionally created adjudicative gap to submit disputes to an alternative religious forum. Thus, the expanded access to justice is a strong justification for the state to enforce the decisions of religious tribunals.

But from an internal point of view, members of religious communities often do not see the choice between religious tribunals and the state’s courts as part of a broader strategic calculus. Indeed, for many within faith communities it is a sense of religious obligation and commitment to religious values and authority that drives individuals to submit disputes for religious arbitration. For example, this sense of obligation within the Jewish community to resolve disputes before rabbinical courts stems from prevailing interpretations of Jewish Law. The obligation to submit all disputes before a beit din—as opposed to secular courts—is detailed in the Talmud and codified in the Code of Jewish Law.96 In this way, submitting disputes for religious arbitration before a rabbinical court represents the commitment of the parties to the values and principles animating the Jewish legal system. By contrast, violating this rule would be “tantamount to a declaration by the litigant that he is amenable to allowing an alien code of law to supersede the law of the Torah.”97

Similarly, the use of Islamic arbitration also flows from a religious belief that Muslims ought to resolve their disputes before Islamic authorities and in accordance with Islamic rules, principles, and values. This impulse is captured in the Qur’an, which states: “O you who believe, obey Allah and obey the Messenger and those charged with authority from amongst you. If you differ in anything among yourselves, refer it to Allah and His Messenger, if you do believe in Allah and the Last Day. This is best and most suitable for final determination.”98 Indeed, Muzammil Siddiqi, Chairman of the Fiqh Council of North America’s Executive Committee, references the aforementioned verse in a fatwa, explaining that “Muslims must try their utmost to solve all their problems and disputes among themselves and according to the laws of Allah Almighty.”99

These notions of religious obligation express how religious forms of arbitration help promote shared religious principles within given faith communities. The arbitrators are selected because of their knowledge and commitment to the relevant religious principles, thereby generating what Daniel Markovits has termed “arbitral solidarity”—that is, the desire of some parties to “resolve disputes in tribunals that are more sympathetic to their basic world views than the courts of the dominant culture are prepared to be.”100 Similarly, the body of law selected by the parties to govern the dispute promotes the religious values embedded within the history of each of these respective faith traditions. Parties look to the Bible or the Qu’ran for rules and procedures to ensure that the substantive justice dispensed by the arbitrators draws from religious principles and values. Accordingly, the parties enter the realm of religious arbitration to pursue religious objectives by submitting their disputes to a forum grounded in a shared religious worldview.

The desire to pursue shared religious objectives can, in a manner of speaking, be measured by looking to the relative use of pre- and postdispute arbitration provisions in both standard and religious arbitration. To be sure, the limited amount of data available makes any conclusions preliminary. But a useful picture emerges nonetheless.

A number of scholars have set out to assess what percentage of commercial arbitrations are conducted pursuant to both pre- and postdispute arbitration agreements.101 And among those studies, Lewis Maltby’s 2003 study is likely the most instructive.102 To conduct his study, Maltby examined two years’ worth of filings—from 2001 and 2002—in employer-employee and business-to-business arbitrations before the American Arbitration Association (AAA). According to a computerized analysis conducted by the AAA, the percentage of employment disputes filed pursuant to a postdispute arbitration agreement was 6 percent in 2001 and 2.6 percent in 2002.103 A similar computerized analysis of business-to-business disputes determined that the percentage of disputes filed pursuant to a postdispute arbitration agreement was only 1.8 percent.104 These numbers indicate that parties to employment arbitrations are very reluctant to arbitrate after a dispute arises, which from the perspective of strategic decision-making is far from surprising. Once the parties both know the facts and relevant legal principles relevant to the dispute, it is unlikely that they both will simultaneously conclude that arbitration will best serve their interests;105 invariably, arbitration will be seen as preferable for one party or the other—but not both.106 And so securing both parties’ assent to arbitration postdispute is an unlikely outcome.

However, according to records from over five years of arbitration proceedings before the Beth Din of America—one of the largest religious arbitration service providers in the United States—96.8 percent of its arbitration proceedings between January 2008 and August 2014 were conducted pursuant to a postdispute arbitration agreement.107 And anecdotal evidence suggests that this is a more general feature of religious arbitration; some websites for religious arbitration providers offer boilerplate postdispute arbitration agreements, but do not include model predispute arbitration provisions.108 This apparent inversion of the trend from standard arbitration is noteworthy. If representative,109 it indicates that while strategic decision-making when it comes to standard commercial arbitration almost eliminates arbitrations conducted pursuant to postdispute agreements, the same is not true with respect to religious arbitration. Thus, while parties presumably engage in strategic decision-making, the broad use of postdispute religious arbitration agreements indicates that other considerations—not present in the context of standard arbitration—still drive the parties to mutually agree on arbitration.

It seems fair to surmise that the high value faiths place on religious dispute resolution—precisely because it ensures that religious rules and principles will govern the arbitration—leads parties to submit disputes to religious arbitration tribunals even when one of the parties may see some strategic disadvantages to doing so. Thus, the high rate of postdispute religious arbitration agreements captures one way in which the pursuit of religious arbitration drive parties to resolve their disputes in this faith-based forum. And in this way, it demonstrates the internal motivation to submit disputes to religious arbitration, capturing the unique value of religious arbitration for those within faith communities and thereby committed to a religious legal system that functions below the state.

33.3 Challenges of Religious Arbitration

Assessing religious arbitration through the prism of weak legal pluralism highlights the interaction between what are viewed as asymmetrically situated legal regimes. Thus, state law and religious law coexist in the same geographic area and different decision makers overlap in the adjudication of certain religious disputes. From the perspective of the state, religious arbitration can fill an adjudicative gap created by a constitutional commitment to nonestablishment, thereby assisting the state in fulfilling its commitment to provide its citizens with access to justice. From the perspective of faith communities, religious arbitration helps promote shared principles and values, ensuring that disputes can be adjudicated in accordance with religious law. This is the primary value of religious arbitration as perceived from within faith communities.

With these values as background, the state must make decisions about when and how to use its enforcement and regulatory powers to support—or undermine—the religious arbitration enterprise. In so doing, the state surely assesses both the internal and external values promoted by religious arbitration. However, in the weak pluralist framework, the state ultimately sits above the religious arbitral system within its borders and therefore chooses the appropriate legal treatment of religious arbitration based upon the external value of religious arbitration to the state—that is, whether in promoting both internal and external values, it ultimately promotes the values of the state.

But while the state ultimately adopts an external perspective in evaluating how to treat the religious arbitral system within its jurisdiction, the weak pluralism lens helps identify two fundamentally distinct challenges to religious arbitration. Indeed, once we take the two perspectives on religious arbitration seriously—both the value from the perspective of the state and the value from within the faith communities—it also becomes clear how each of these values presents different kinds of challenges for the state as it considers to what extent it should enforce and regulate the contemporary religious arbitration regime. On the one hand, religious arbitration may fill an adjudicative gap created by nonestablishment principles, but those same nonestablishment principles present a challenge when the state attempts to regulate the procedural fairness of religious arbitration. On the other hand, religious arbitration may enable faith communities to ensure that disputes are resolved in accordance with deeply held religious values, but that ability might also enable communities to use various forms of pressure in order to ensure members submit their disputes to religious tribunals even when they prefer otherwise. As described later, it is in these ways that the challenges to the contemporary religious arbitration regime in the United States flow directly from the internal and external values of the system.

33.3.1 Policing Procedural Fairness

As noted earlier, one of the key benefits religious arbitration provides from the perspective of the state is its ability to increase access to justice. This benefit stems from the Establishment Clause of the First Amendment, which courts interpret to prohibit judicial resolution of numerous religious disputes—such as those that implicate both the church autonomy or religious question doctrine.110 By contrast, religious arbitration tribunals can resolve those disputes and the resulting award can be enforced without triggering Establishment Clause prohibitions. The reason: courts do not police arbitration by revisiting the substantive merits of a dispute,111 and they therefore can enforce an award without becoming impermissibly entangled with questions of religious theology, doctrine, and practice.

However, while courts do not police arbitration by reviewing the substance of awards, they do police arbitration by reviewing the process of arbitration to ensure compliance both with the procedures adopted by the parties in their agreement112 and various mandatory statutory requirements.113 This review ensures the procedural fairness of arbitration, a necessary precondition to enforcing arbitration awards; without such a check, arbitration tribunals could run roughshod over the rights of the participants, undermining the ability of arbitration tribunals to serve as an alternative forum that increases the available access to justice. As a result, failure to comply with such procedural standards can serve as ground for vacating the arbitration award.114

But courts are somewhat handcuffed in their attempt to police the procedural fairness of arbitrations conducted by religious tribunals. The reason for this is precisely the same reason that they cannot adjudicate many of these cases in the first instance. Because religious tribunals use religious procedural law to govern their proceedings,115 resolving questions of the appropriate procedure often requires interrogating questions of religious theology, doctrine, and practice.

As an example, consider how U.S. law regulates the procedural fairness of arbitration. Pursuant to the Federal Arbitration Act, arbitration agreements are enforceable only so long as they do not run afoul of “such grounds as exist at law or in equity for the revocation of any contract,”116 such as unconscionability, duress or any other common law contract defenses.117 And the Federal Arbitration Act also allows a court to vacate an arbitration award for various procedural misconduct, including “where the award was procured by corruption, fraud, or undue means,” “where there was evident partiality or corruption in the arbitrators,” or “where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior by which the rights of any party have been prejudiced.”118 Combined, these rules enable courts to police arbitration agreements—by identifying agreements whose terms are unconscionable—as well as police arbitration awards, by enforcing the statutory rules for vacating awards that identify procedural improprieties.

But these mechanisms to police procedure cannot be easily implemented when it comes to religious arbitration. Consider the statutory ground for vacatur of “refusing to hear evidence pertinent and material.”119 If a party asserts that a religious tribunal failed to admit such evidence, how would a court evaluate whether specific evidence, under the relevant religious procedural rules, was “pertinent and material” without interrogating religious doctrine that is deemed beyond the constitutional purview of courts?120 The inability to interrogate religious questions could undermine the ability of courts to assess on the back end of the arbitration whether the procedure employed by a religious tribunal complied with procedural safeguards demanded by the law.

Or, consider judicial interpretation and enforcement of religious arbitration agreements on the front end. A component of that judicial enforcement is an assessment that the terms of the agreement are not so unconscionable as to trigger the common law unconscionability defense. But interpreting the agreement itself can embroil the court in religious questions. A 2007 New York Surrogate Court ruling provides an illuminating example. In Matter of Ismailoff, the court addressed an executed irrevocable inter vivos trust,121 which included a provision that:

In the event that any dispute or question arises with respect to this Declaration of Trust, such dispute or question shall be submitted to arbitration before a panel consisting of three persons of the Orthodox Jewish faith, which will enforce the provisions of this Declaration of Trust and give any party the rights he is entitled to under New York law.122

The parties subsequently disputed the enforceability of the trust, and one of the parties sought to initiate arbitration proceedings. However, the New York court held that the arbitrator qualification provision was unenforceable, holding that the First Amendment, which prohibits courts “from resolving issues concerning religious doctrine and practice,”123 rendered the provision requiring the selection of three arbitrators of Orthodox Jewish faith unenforceable.124

This constitutional handcuff can become increasingly problematic in cases where courts must evaluate arbitrator qualification provisions to ensure the proceedings will be conducted by a third party that is truly neutral. This challenge came to the fore in recent litigation between the Church of Scientology and Maria and Luis Garcia. The Garcias filed suit, asserting claims of fraud and breach of contract against the church.125 The church, however, argued that all such claims needed to be arbitrated pursuant to an agreement between the parties. The Garcias, for their part, claimed that the agreement was unconscionable because the arbitration agreement required that the arbitrators all be church members “in good standing with the Mother Church.”126 In light of church doctrine,127 the Garcias contended that the arbitration could not be fair or neutral if the arbitrators themselves were committed members of the Church of Scientology.

Neutrality, of course, is a central feature of arbitration. Without it, the enforcement of arbitration proceedings becomes a sham—a method to suppress claims as opposed to expand access to justice. And therefore, the authority of courts to typically consider such claims is vital. Indeed, the vital “safety net” role of such unconscionability claims128 has been captured in the disproportionate success of such claims in court.129

But in Garcia v. Church of Scientology Flag Services Organization,130 the court held that it could not address the Garcias’ claim of unconscionability because “it necessarily would require an analysis and interpretation of Scientology doctrine. That would constitute a prohibited intrusion into religious doctrine, discipline, faith, and ecclesiastical rule, custom, or law by the court.”131 And because the court deemed evaluating the claim to be constitutionally prohibited, it was required to enforce the agreement notwithstanding the potential consequences for an inherently biased arbitration. In the words of the court, it had to enforce the agreement, regardless of how “compelling … Plaintiffs’ argument might otherwise be.”132

In this way, Garcia highlights the push and pull endemic to the capacity of religious arbitration to expand access to justice. On the one hand, it is the twin religious question and church autonomy doctrines that make religious arbitration important from the perspective of the state. And yet at the same time, it is those same doctrines that raise the prospect of procedurally irregular arbitrations. To the extent that the external values of the state are leveraged to justify religious arbitration in the United States, courts will have to develop some set of strategies for addressing the potential procedural consequences so as to take advantage of religious arbitration’s ability to provide increased access to justice for citizens that otherwise could not have their claims heard in court.133

33.3.2 Community Pressure

As described earlier, individuals submit disputes to religious arbitration, at least in part, in order to resolve claims in accordance with shared faith-based rules and values. Indeed, that internal value appears to lead parties to submit disputes for religious arbitration even as one of them already knows that their odds of winning the case are better in a judicial forum.

But there’s also a downside to this communal desire to submit disputes in pursuit of religious rules and values. In some circumstances, the push to submit disputes—at times notwithstanding countervailing strategic considerations—does not flow from a party’s desire to resolve claims in accordance with those rules and values. Instead, parties do so because they find themselves enmeshed in a religious community that expects them to do so. In this way, the fact that religious tribunals stand as an institutional manifestation of collective faith commitments—precisely because religious arbitration also promotes not just the state’s external values but also the community’s internal values—can also have negative consequences. The expectations of religious communities can put pressure on reluctant members to forgo access to judicial resolution of disputes in favor of the community’s preferred religious tribunal.

From the perspective of the community itself, this might not itself be perceived as a problem. Various forms of social sanctions can enable a faith community to police the conduct of its members and enforce a religious worldview. But while the state may recognize the capacity of religious arbitration to promote the internal values of a faith community, the arbitration framework does so to the extent those internal values are consistent with the state’s external commitment to individual consent.134 Thus, the state might certainly take religious arbitration’s pluralist impulse into account in determining whether it ought to enforce religious arbitration agreements and awards; however, that very pluralist impulse, and the values it promotes within faith communities, runs up against the state’s commitment to individual consent, requiring a reevaluation of when and how the state ought to lend its enforcement power to religious arbitration.

To be sure, arguments that arbitration agreements lack the necessary consent to justify enforcement are quite common in scholarly literature.135 But those arguments are fundamentally different than the consent worries prevalent in the religious arbitration context for the very reasons described earlier. In standard arbitration, the overriding concern is consent in predispute arbitration agreements—that is, where the parties execute agreements with arbitration provisions as part of the terms of the original agreement and long before a dispute between the parties has arisen.136 Prominent examples of this dynamic include employees and consumers who sign employment or purchase agreements which include arbitration provisions—and thereby forgo their right to pursue their claims in court. In such cases, the prospect of a dispute is often sufficiently far off that their concerns over securing the job or purchasing the particular product are significantly more pressing.137 In these cases, scholars wonder whether consent is sufficient to justify enforcing the arbitration.

By contrast, and as noted earlier, religious arbitration appears to typically take place pursuant to postdispute arbitration agreements. Thus, parties to religious arbitration agreements avoid the standard consent concerns endemic to predispute agreements. But while they avoid the more familiar pitfalls of consent, they contend with communal pressure to execute agreements requiring submission of disputes to a faith-based forum. And the consequences of resisting communal pressure can be significant, including pervasive social consequences.138 For example, under Jewish law, an individual who refuses to submit a dispute for arbitration before a rabbinical arbitration tribunal will receive a seruv or siruv (similar to a contempt order), which conveys strong communal disapproval139 and can carry significant social sanctions such as the refusal to frequent a person’s business, refusal to marry into someone’s family, and refusal to remain a client of someone’s company.140 This has led some to worry about whether religious arbitration tribunals, to the extent the parties submit their disputes because of these communal pressures, can truly claim to operate with the consent of the parties.141

The problem, however, is that courts have not considered these forms of communal pressure significant enough to give rise to a duress defense. In the few cases where parties have petitioned a court to invalidate a religious arbitration agreement on the grounds of duress, courts have uniformly rejected those claims, instead enforcing the agreements and compelling arbitration.142 In the words of one New York court, “[t]he ‘threat’ of a siruv,” cannot be “deemed duress” because it is simply “prescribed as an enforcement mechanism by the religious law to which the petitioner freely adheres.”143 Accordingly, there can be no duress where the coercion experienced is no “greater than that which is intrinsic in the case of any member of a religious community who, as a matter of conscience, feels obligated to obey.”144

That courts are dismissive of this form of social coercion is not surprising. Conditioned to consider coercion to arbitration in the terms of standard arbitration—with its attendant focus on the dynamics of predispute contracts of adhesion—courts look to descriptions of pressures within religious communities as insufficient to invalidate agreements. After all, the parties chose to remain within these communities, rendering the consequences of that choice fundamentally volitional. But the wholesale judicial exclusion of such considerations would seem to discount the challenges posed by those whose identity is bound up with their own faith communities. And given the range of social consequences available within certain faith communities, a more flexible judicial approach to claims of coercion—one that assesses the specific circumstances in any given case—would seem more naturally tailored to the unique consent concerns applicable to the religious arbitration context.

33.4 Conclusion

Religious arbitration has long been viewed as a paradigmatic legal pluralist institution. Using choice of law and arbitration provisions, religious arbitration agreements allow parties to submit their disputes to religious authorities for resolution in accordance with religious law. In this way, parties appear to move out of the state’s legal system and into an alternative legal system.

The picture, however, is somewhat more complicated. Religious arbitration typically functions within a legal environment where the state ultimately maintains control over the various forms of nonstate law within its jurisdiction. This is true for religious arbitration as the state ultimately determines whether to enforce the judgments of religious tribunals and to what extent to regulate their proceedings. But recognizing the hierarchical relationship between the state and religious tribunals also helps identify the different values such tribunals promote. On the one hand, religious tribunals help the state pursue its external objective of providing access to justice, filling an adjudicative gap created in the United States by nonestablishment constitutional principles. On the other hand, religious tribunals promote values internal to faith communities, allowing members to resolve disputes in accordance with religious rules and values.

Importantly, the different values promoted by religious arbitration each entail different challenges for the state as it considers how to exercise its authority over religious tribunals. Religious tribunals may increase access to justice, but only to the extent nonestablishment principles do not prevent the state from regulating religious arbitral proceedings. And religious tribunals may promote internal community principles and values, but they can sometimes do so at the expense of the state’s core commitment to individual autonomy and consent. In this way, the hierarchical relationship between the state and religious tribunals highlights not only the two unique objectives promoted by religious arbitration but also the two chief areas of concern that the state must assess in deciding whether to grant its enforcement power to religious tribunals. All told, religious arbitration holds out the hope of promoting both the objectives of the state and the objectives religious communities. But for the state to succeed in capitalizing on the advantages of religious arbitration, it will have to tinker with the rules governing such tribunals, enabling this paradigmatic pluralist institution to advance the values of both state and nonstate law.
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Sex Policing in the Arab World
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34.1 Introduction

This chapter concerns the policing of sexual mores in the Arab world and the relatively limited role that both state law and Islamic law play in this space. In this context, it might be helpful to begin with a set of interesting legal observations that, while relating specifically to only one Arab state, that of Iraq, is representative in some ways of the broader pluralist phenomena at work in the Arab world generally as concerns the policing of sex.

Iraq does not have, nor has it ever had, a law that criminalized consensual same-sex relations between adults.1 To the extent sodomy appears in the Iraqi Penal Code, the crimes described involve either an element of compulsion or the participation of a minor.2 The sodomy laws have seen significant variations over time to accommodate both secularization initiatives as well as the desperate attempts of the Ba’ath late in their rule to demonstrate their Islamic bona fides, yet throughout all of this, not once has Iraqi law regarded consensual homosexual sex between adults as being a suitable object of state prohibition.3

In light of the foregoing, it may be unsurprising that consensual heterosexual sex among unmarried adults is likewise not prohibited by the Iraqi Penal Code. Again, the relevant crimes concern compelled sex or consensual sex involving minors.4

These observations, despite being obvious and incontrovertible statements of Iraqi law, cannot be frequently recounted to many observers and actors, including some Iraqi citizens themselves, without some measure of surprise or, in some cases, outright disbelief. The logic of the skeptics appears to be that if a particular act is not criminal as a matter of state law, this must mean that the conduct is broadly tolerated within the relevant semi-autonomous social field.5 And yet even a casual observer is well aware that there are few places in the Arab world that tolerate homosexuality, or nonmarital heterosexual sex for that matter, to any extent at all, and Iraq is not one of those places.6 Hence, there appears to be a contradiction that is difficult for many to make sense of.

Readers of this Handbook are likely to locate the faulty assumptions that create the confusion. In fact, the Iraqi state takes no position on consensual homosexuality or nonmarital heterosexuality for precisely the same reason that the immense conglomerate Rabi’a tribe of Iraq has not developed a policy on insider trading. The regulation of consensual nonmarital sex is not the state’s to address. Other nonstate systems have established the relevant norms and take responsibility for enforcing them. In fact, in many ways, it is the business of the state not to interfere, meaning that it is expected to refrain from enforcing its own laws to the extent necessary to enable alternative authorities to administer the governing rules. That this state of affairs replicates itself in broad terms in other states as well, including Jordan, Syria, and Egypt, demonstrates that the phenomenon is by no means limited to Iraq.7

Indeed, to exaggerate the role of the state results in considerable misallocation of resources when seeking to address particular social phenomena that do not accord with modern conceptions of human rights, whether that be the murder of men perceived to be gay or the seeming impunity with which male tribal members are able to carry out honor killings of female relatives.8 In each case, the natural tendency among reformers is to find some legal provision, no matter how tangential or how infrequently enforced, on which to focus, as if the amendment of this provision will somehow result in a better lot for the state’s more vulnerable populations.9 Even defenders of the status quo—tribalists, Islamists elected to legislatures, and clergy—spend inordinate amounts of effort defending the state’s limited legal provisions as they relate to sex policing in the seeming expectation that if these provisions somehow disappeared, the result would be the presumed dreadful and unconstrained sexual licentiousness of the West.

When reformers turn to authorities other than the state, it is usually to Muslim clerics and jurists, on the rather simplistic theory that pious people listen to their clergy.10 Indeed they do, at least to some extent, when the matter concerns an area of regulation with which the clergy are supposed to involve themselves. Sex policing is not one of those areas. While any tribal member who sets out to kill his sister or daughter believes that his actions are ethical and in some ethereal sense God-approved, he does not confer with a cleric to ensure that. By contrast, the same tribal member would absolutely seek a cleric’s guidance on how to pronounce an effective divorce.

The result of the all too frequent turn to state law and Islamic law where they play such a marginal role is distortion all around, with deep misperceptions of who occupies the space and how meaningful reform might be achieved in light of that. The purpose of this chapter is not to set out a blueprint for that reform, which I will leave to the activists and the change agents. Instead, the chapter seeks to provide a more nuanced account of the actual means by which sex is policed in the Arab world, drawing heavily on the lessons of legal pluralism in doing so. Following this introduction, section 34.2 introduces the three major forms of law that prevail in most Arab states, which are state law, tribal law, and Islamic law, respectively, and sets out in brief the general jurisdictional reach of each. Section 34.3 then addresses the question of the policing of sex and sexual mores and notes areas of potential overlap and tension between them. Section 34.4 describes the manner in which this tension tends to be resolved and notes that the primary function of the state in many contexts is to withdraw from interference in the policing of sexual relations in deference to nonstate authorities, who are operating on the basis of their own law. Finally, section 34.5 delves deeper into the legislative exceptions, where the state has taken an interest in sex policing and notes how their impact is greatly exaggerated among domestic and lay audiences alike, due largely to prevailing assumptions that only the state’s law and the state’s jurisdiction matters. Section 34.5 also explains why religious authorities are reluctant to issue fatwas that condemn the harsh means by which customary law punishes females for actual or real sexual misconduct, and that even when they do, the effect seems rather minimal. Section 34.6 offers a summary conclusion.

34.2 Arab Legal Pluralism

It is difficult to describe legal regulation in broad terms across the entirety of the Arab world without being at least somewhat reductive. To begin with, the reach of the state’s law varies significantly from state to state, as does the relative influence of competing sources of authority. Indeed, these matters vary within states as well, such that Tunisians in more affluent areas of Tunis, for example, feel the state’s presence much more acutely than do the Berber tribes in the more remote southern regions of the state. Nevertheless, it might fairly be said that in broad terms, there are three different sources of law that exist within the variety of semi-autonomous social fields that are located inside of Arab states.

The first of these is, of course, the law of the state. Every Arab state has its own bureaucratized institutions (including police, administrative agencies, and courts) that interpret and enforce state law. In nearly all cases, the law that the state interprets and enforces is created by a lawmaking organ located within the state itself. There are limited exceptions to this rule, in particular in the area of personal status, where some states rely on uncodified versions of Islamic law to supply the rules of decision for disputes adjudicated by the state’s judiciary.11

The second source of law is Islamic law. While the state often purports to interpret and enforce Islamic law, the fact remains that there are any number of nonstate authorities that define, and indeed enforce, Islamic law independently of the state. This includes jurists who delineate what Islamic law is and lower level clergy who administer it to the lay population. The extent of the power of the nonstate authorities varies from jurisdiction to jurisdiction. In Arab states whose Muslim population is predominantly Shi’i, such as Iraq, jurists hold tremendous lawmaking authority that is independent of the state and that can be administered outside of state control.12 Jurists likewise play an important role in some Sunni-dominated states, including, for example, Morocco.13 In other states, the power of nonstate forces to delineate the content of Islamic law is limited, but their power to enforce it beyond the state’s purview—through consecrating marriages and formalizing divorces, for example—is quite significant. Overall, across the Arab world, the influence of Islamic law as a form of law that exists alongside, and independently of, the law of the state should not be gainsaid.

Finally, less frequently discussed is the importance of customary law across wide swaths of the Arab world, in particular in more remote and less developed regions. Customary law is often referred to as tribal law, and indeed usually the Arab world’s multifarious tribes and clans define and enforce it. That said, the customary laws extend far beyond areas where tribal affiliation is strong, in particular as concerns the policing of sex, as further explored later. In any event, it is fair to say that across the Arab world, there are a significant number of semi-autonomous social fields where the customary law is, to varying degrees, relevant and that it is particularly important in matters relating to the enforcement of rules respecting proper sexual conduct.

It is important to note that while these plural legal systems of state law, Islamic law, and customary law are not consistent with each other in any narrow formal sense, actors tend to navigate among them without much difficulty. In fact, in my own field research among Arab tribes, I have yet to find a tribal leader who will so much as publicly acknowledge that customary law diverges from Islamic law in process or outcome at all, all evidence to the contrary notwithstanding.14 These actors even strive to minimize the discrepancies between state law and tribal law. They claim to work generally within the spirit of what the state’s law requires, and do not characterize themselves as somehow hostile to it, even when going so far as to kill people for engaging in activity that is, technically speaking, entirely legal as a matter of state law.15

Part of the reason that actors are able to navigate so effectively among the disparate systems is because they use them for somewhat distinct purposes. The state’s law tends to be the most remote for citizens. While it would be wrong to suggest that it lacks legitimacy entirely, it would be fair to conclude that citizens tend not to resort to it very often and that the Arab world’s less than perfect justice delivery systems have something to do with that. Nevertheless, as set forth in greater detail later, citizens must engage with the state to some extent—to register their marriages and their children with some state office or court, for example—in order to benefit from any services the state provides.16 In these contexts, the state’s reach is both broad and deep.

More broadly, there are matters of regulation that fall more naturally within the ambit of state law in light of the limitations of the other two systems. Customary law is inherently driven by blood affiliation and not well defined geographically. Hence, it works best to address matters that relate exclusively to the clan or to disputes between clans who deal with each other frequently. The system depends on social norms of cooperation that derive in close-knit communities as opposed to large anonymous ones.17

By contrast, customary law cannot readily establish institutions of commerce and finance that reach across familial links to encompass all citizens within a geographic area as large as a modern Arab state, where some citizens will feel more closely bound to customary laws than others, and where some clan practices might vary widely depending on their location. Given these limitations, state law plays a very large role in setting national commercial, financial, and company laws, and setting national oil and gas policy.

In keeping with the foregoing observations, the state also continues to play a very important role in the area of criminal law.18 The problem is not so much that other authorities are somehow incapable of imposing punishment on members. Indeed, tribes do enter into blood feuds that very much involve the use of violence as a form of retribution.19 Nevertheless, the tribes are limited in whom they are able to effectively punish. A clan could punish one of its own for violating a norm in most cases. It could also seek to negotiate with another clan to impose punishment on one of the second clan’s members for violating a shared norm of customary law that caused harm to a member of the first clan. But if a clan member somehow moved to another part of a state where the clan is not present, or if an outsider to the entire customary system caused harm, the ability of the customary laws to impose punishment would be far more limited. As such, in the area of criminal law, Arab states have a well-developed (albeit deeply flawed) machinery to apprehend, prosecute, and punish that in many instances predominates over any other punishment system that might exist.

Finally, there is Islamic law, which has the benefit of deep and lasting legitimacy within most Arab states. However, its use in modernity as an actual source of law suffers from two fundamental shortcomings. The first of these is that it relies heavily on premodern sources whose relationship to modern legal order is rather weak. This problem is rather acute as concerns private law, excluding the law of the family. As a result, aside from the small but rapidly growing Islamic finance industry, where compliance with some modern conception of shari’a is important,20 Islamic law is not particularly relevant in the area of nonfamily private law, including rules of tort, contract, or commerce.21 The second problem as concerns Islamic law is that it lacks any sort of adjudicatory mechanism of its own in the modern world. This is not necessarily a problem in Islamic finance, as commercial actors can design a transaction to comply with shari’a and then select some sort of forum, whether arbitral panel or a state court, to enforce the transaction as so designed.22 However, as concerns an area such as criminal law, the matter is not so simple, as one cannot structure a criminal law through contract. Either Islamic law turns to the state tribunals for enforcement, and thereby renders Islamic law a form of state law, as occurs in a country such as Saudi Arabia, or Islamic law is largely rendered irrelevant in the criminal law space, as occurs in most of the Arab world.23

Given the foregoing, Islamic law is most relevant in personal status settings, where citizens regard compliance with it as important to living a moral life. Large numbers of Muslim citizens in Arab states regard a marriage or divorce to be valid only to the extent that it complies with Islamic law, and they do not regard state authorities as the final arbiter of what is and is not Islamic in this context.24 Similarly, clergy and juristic authorities tend to determine the relevant rights and obligations of husbands and wives in dispute with some frequency and the broad social expectation is that the clerical determination will be respected. It is not impossible for a wife who feels her husband is not supporting her to seek a court order compelling support—indeed, case digests in Arab states reveal significant numbers of such cases.25 However, in many relevant semi-autonomous social fields, it is far more common for the matter to be handled outside of the state’s purview with the aid of a nonstate cleric, using rules over which the state exercises no control.

In sum, the three prevailing sources of legal order have distinct jurisdictional reaches. This is not to deny the obvious existence of overlap in any number of cases, but only to point out that coexistence of plural systems within the social field is not unduly confounding or unmanageable. Precisely how the coexistence is managed in the area of sex regulation is the subject of the next section.

34.3 Sex Policing in the Arab World

34.3.1 Tribal Law

Tribal law polices sex and sexual activity very strictly. Marriages are arranged by male elders, often on the basis of blood relationships, but also to settle disputes with other tribes. As a result, women do not have a choice in whom they are expected to marry. Marriage tends to be at a relatively young age, certainly below eighteen.26

Within this broader rubric, the treatment of homosexual and heterosexual activity tends to be somewhat different. As concerns homosexual activity, and in particular male to male homosexual activity, there is no tolerance for it at all, and if a couple were deemed to be engaged in same sex relations within a tribe, they would almost certainly be put to death, often in gruesome fashion.27 That said, the idea of young men spending a great deal of time together, alone, is socially acceptable, which limits the extent to which such matters are actually policed. The level of intimacy required to trigger tribal retaliation, in other words, is relatively high.

By contrast, heterosexual activity is much more strictly policed, overwhelmingly against women. Any woman who is deemed to be in some way or other deviating from a strict code of virtue, or even in many cases suspected of the same by, for example, lingering to speak with a man in the street, has dishonored the family. Such honor can only be restored by the shedding of her blood.28

Heterosexual activity is, of course, permissible within the context of marriage. This creates an opportunity to avoid carrying out any punishment to the extent that a relationship between a young couple was not broadly known, and the couple were to marry. Such “shotgun” weddings are not uncommon. But whether they are possible depends largely on whether or not the woman’s family will accept the marriage. In circumstances where they will not, or where to do so would be deemed socially unacceptable, both the boy and the girl will be put to death and the family of the boy will have to compensate the family of the girl for having caused the stain on the honor that caused the injury in the first place.29

Finally, it is important to note that the tribal law generally regards all of this as a matter of private law and therefore places the enforcement of the crimes in the hands of the male members of the offender’s family. In other words, there is no tribal court or council that declares an offense has occurred and stipulates a punishment. Rather, the offense, or the suspicion of the offense, creates the honor stain and the expectation—indeed, the customary legal obligation—of the father, brothers, and uncles is to cleanse the honor through the death of the offender. There is no discretion in the matter—only death will redeem the family’s honor.30

34.3.2 Islamic Law

In contradistinction to the tribal law, Islamic law does not rely on private law as concerns violations of sexual norms. This is because the norms are viewed not as stains of honor on a particular family for the most part, but rather a corruption of the social order. The entities that decide to prosecute and how much to punish are, therefore, public.31 Also in contradistinction to tribal law, Islamic law does not differentiate significantly in terms of punishment as between male and female offenders. The scriptural crime of fornication, for example, imposes the same harsh punishments irrespective of gender.32 Similarly, the discretionary punishments that Islamic courts are supposed to mete out for violations of sexual norms that fall short of fornication are supposed to be administered as against both men and women, in rather strict fashion.33 In any event, as noted earlier, Islamic law does not influence criminal law outcomes in most of the Arab world and so its rules are not particularly important in the criminal context.

Where Islamic law is relevant, however, is in the determination of the boundaries as between licit and illicit sex through the policing of marriage law. That is, whether or not a couple happens to be married under state law is of virtually no relevance. Rather, what matters is whether or not they are deemed married as a matter of Islamic law. The ultimate arbiters of this are nonstate jurists. Hence, for example, though many states prohibit child marriage as a matter of state law, the practice remains relatively common,34 in keeping with Islamic law rules that permit marriage to be consummated at puberty rather than eighteen.35 Inevitably, the marriage is sanctified through a cleric, which helps to ensure it meets all relevant Islamic law requirements. (As explored further later, to the extent that a state marriage certificate is necessary, it can be obtained later, long after the parties are actually married.)36 The same is true as concerns divorce.37 In states such as Iraq, a husband seeking a divorce does not bother to register his divorce in court, though required to do so under state law.38 He simply obtains it from a cleric and registers it only when he might need it for some state-related purpose.39 Obviously, these determinations of who is married and when marriages end are of enormous significance to the application of customary law, which does not punish marital sex but, as noted earlier, engages in aggressive sex policing against women in virtually every other context.

It should be noted that there is one particular point of Islamic law that does not actually apply in the space of marriage and divorce. This concerns any recognition of female autonomy or control over marriage. The Sunni Hanafi school and the Shi’a, though not the other Sunni schools, require that an adult bride consent to her marriage and deny a father the right to compel an adult woman into marriage.40 Almost all Arab states take this position as well. The tribes pay no attention to the notion of female control over marriage at all, relying instead on the customary right of the male members of the family to decide who the women under their control will marry. This is the standard that generally prevails where customary law is relevant.

34.3.3 State Law

As noted in the previous section, in semi-autonomous social fields where customary law is predominant, state law usually only proves relevant as to matters that seem to be of the sort that neither Islamic law nor customary law can manage. The state thus needs a company law because close-knit communities cannot rely on their blood relationships to develop such a concept and because Islamic law jurists could not be expected to develop rules for modern companies given their heavy reliance on premodern material, where the very idea of legal personality is not recognized. By contrast, most sex policing is well within the control of the customary law and close-knit communities are quite capable of managing it on their own.

To be clear, not every social field in the Arab world is controlled mostly by customary and Islamic law even in areas of law where they usually predominate. Certainly, urban elites tend to pay less attention to these legal systems. Accordingly, states have infrastructure to adjudicate disputes concerning marriage and divorce and they often make law in this area, which can include requirements pertaining to age and consent that conflict with both Islamic and customary law. These rules can be important in some contexts, such as among urban elites.

Moreover, state law in areas such as family law can penetrate the semi-autonomous social fields where Islamic law is decidedly more important. One may not be able to enter one’s child into school without a birth certificate, for example, and to get one usually requires a preexisting marriage contract issued by the state. Nevertheless, the importance of this engagement with the state, in particular as concerns sex policing, should not be overstated. No female is going to be able to prevent her male relatives from killing her by showing them a state marriage contract suggesting her liaison with a given man is in fact a licit one.

Beyond marriage, states do not offer much by way of sex policing regulation, and much of what they do offer shows broad deference to alternative forms of authority.41 A good example of this lies in the area of fornication. In contradistinction to virtually any other crime, many Arab states will not prosecute anyone for fornication unless the complaint is brought by select individuals. For example, in Iraq, a charge of fornication cannot be initiated unless the underlying complaint is brought by a spouse. This means that an unmarried person can only be prosecuted to the extent that the person is engaged in intercourse with a married person and the married person’s spouse brings the complaint. In the case of a fornicating husband, moreover, the fornication must occur in the marital home to be criminal. The punishment is prison time that might vary anywhere between three months and five years.42

Jordan is only slightly stricter in this regard. Like Iraq, it only permits prosecution for fornication to proceed where there is a complaint from specified people. However, in Jordan, the complaint may come from a spouse or, in the case of an unmarried female, child or adult, from her Islamic law guardian, whose permission is needed for her to marry. This would be her father if he were alive. Otherwise, it would be her paternal grandfather, a paternal uncle, or a more distant male relative linked through the male line exclusively. Where there was no male relative, the court could serve as guardian. Effectively, this means that a man cannot be prosecuted for fornication unless he has sex with a married woman whose husband brings a complaint, but an unmarried woman engaged in sex with an unmarried man can be prosecuted if her father brings the complaint. The punishment for such fornication ranges from one to three years for the unmarried and two to three years for the married.43

As a final example,44 there is Egypt, whose legal system has the most influence among the Arab states and whose practitioners and professionals routinely practice and teach in law schools across the entirety of the Arab world. As with Iraq, Egyptian law punishes fornication only where the complaint is brought by a spouse and, in the case of a fornicating husband, where the fornication occurs in the marital home. Curiously, a man who fornicates in the marital home also loses his right to raise a complaint against his wife for fornication. The punishment for fornication is jail for up to two years for adulterous women (and the men with whom they are fornicating) and six months for adulterous men.45

Aside from fornication, the laws the state has in place seem to be of the sort that would relate to matters that customary law could not handle entirely on its own. A good example lies in the case of the crime of seduction, which exists in some Arab penal codes, pursuant to which a man who seduces a woman into sexual intercourse on the basis of a promise of marriage which he does not then offer is subject to punishment.46 To some extent, tribes can, and do, address such matters strictly through application of customary law, which calls for putting both parties to death, as explored earlier. Yet the ability of any closely knit community to impose this punishment is limited by its ability to find the perpetrators. While in most cases this is not hard, it would be harder if, somehow, the “seducer” was an outsider with means to transport the woman in question to a more distant place within the state that the customary authorities could not readily reach. The same instinct seems to inure in Egypt’s antiprostitution laws, which place a great deal of emphasis on criminalizing the luring of females into debauchery and prostitution.47

Along the same lines, and more pernicious, are state laws and practices that restrict the establishment of facilities designed to shelter women who have violated, or been suspected of violating, customary laws. Such legal restrictions are common in the Arab world. In Iraq, for example, a nongovernmental organization is prohibited from opening a shelter, thereby rendering their supply extremely limited.48 In Egypt, unmarried women and women over fifty are excluded from shelters.49 In other regions, such as the autonomous Kurdistan Region of Iraq, there is no formal restriction on an organization applying for a license to open a shelter, but such a license is nearly impossible to obtain in practice. The justification for restrictions of this sort—that to permit these sorts of facilities enables prostitution—clearly reflects the social mores that lead to such broad deference to customary law in the first place.50 The going theory, after all, appears to be that women seeking protection from retribution are presumptively prostitutes.

There are, to be clear, some forms of state sex policing that exist and that do not seem to be a means to accommodate customary law. Most of these concern common, and perhaps expected, prohibitions against nonmarital sex with minors and forced sex. These probably reflect the mores of urban elites who occupy social fields where customary law plays a decidedly secondary role. In any event, they relate little to how law would operate in the semi-autonomous social fields where customary law is strong, given the taboo in those fields against any form of nonmarital sex—consensual or forced, with an adult or a minor—and the severe punishments associated with violating that taboo.

The same might be said of state laws respecting public lewdness and, in some cases, lewdness in the presence of unwilling third parties.51 These are not laws that relate in any realistic way to life in semi-autonomous social fields where a woman who lingers to speak to a man too long risks death. Rather, public lewdness is a concern that is exclusive to more anonymous urban centers such as Baghdad, Amman, or Cairo where customary law is less relevant.

Thus, as can be seen, the state’s rules respecting sex are far more limited and in a sense, far more permissive than those contemplated either by Islamic law or customary law. While the purpose of this relative restraint is to enable other authorities to fill the primary role in sex policing, it nonetheless creates a rather obvious tension with those other authorities. It would be one thing, after all, if the consequence of female premarital sex in the social space was deep social ostracization, as is often the case among Arab urban elites. In that case, the state’s legal penalties of limited jail time would seem to be in some sort of harmony with the customs of the social field, given how prison sentences tend to stigmatize in almost any society. However, where the state law calls for limited jail time if a father complains about the sexual activity of his daugther, and the customary law obligates the father to carry out a killing, there is an obvious conflict. How conflicts of this sort are resolved is the subject of the next subsection.

34.4 State Deference

In general, just as the state shows great reluctance to legislate aggressively in the area of sex policing so as to defer to other authorities, it also shows reluctance to enforce the state law that exists in the area to the extent that doing so would interfere in one way or another with the application and enforcement of customary law. This deference of the state takes two forms, the first of which is formal and the second of which is largely informal. Each is discussed in turn in this section.

34.4.1 Formal Legislation

The most common form of state legislative deference to customary law are provisions, very common in Arab Penal Codes, that reduce the punishment for homicide under specific circumstances that relate to the preservation of honor. Article 409 of the Iraqi Penal Code, for example, reads as follows:

Whoever surprises his wife or one of his relatives whom he may not marry [e.g., a mother, aunt, sister, or daughter] (i) in the act of fornication or (ii) present in a bed with her partner and kills them both at once, or one of them, or he assaults them, or one of them, in a manner that results in death or permanent disability, shall be punished by jail of no more than three years. The right of self-defense cannot be used against one who takes advantage of this excuse nor are the provisions of aggravating circumstances applied against him.52

Article 340 of the Jordanian Penal Code is largely similar in granting a mitigating excuse to any man who finds “his wife, one of his female ascendants, female descendants, or sisters in the act of the crime of fornication, or in an illegitimate bed” with a potential penalty of between six months and two years in prison. It additionally grants a wife the same reduced sentence if she finds her husband engaged in adultery, but only if it is in the marital home.53 Article 548 of the Syrian Penal Code is much broader in that it applies a reduced sentence of at least two years when a man finds a wife, sister, mother, or daughter in “suspicious circumstances” with another.54 At the other end of the spectrum, Article 237 of the Egyptian Penal Code is narrow. It applies a lighter sentence only to a husband “who surprises his wife in the act of fornication and immediately kills her and the person with whom she is fornicating.”55

The last sentence of Article 409 of the Iraqi Penal Code, and the corresponding provision in Article 340 of the Jordanian Penal Code, respecting a denial of self-defense for killing the offender, is particularly notable. Effectively, what it means is that if a daughter is surprised by her father while in a bed with her paramour, and finds that her father is about to kill her, she would be tried as a murderer if she killed him to avoid her own death. In Iraq, this would mean that she would receive the death penalty if convicted, as Iraq imposes a mandatory death penalty on those who kill one of their ascendants.56 In Jordan, she would receive a twenty-year sentence of hard labor.57 By contrast, if her father were to be successful in killing her, he would receive a mitigating sentence for preserving his honor. Effectively, in Iraq, under these circumstances, with a father determined to kill his daughter, his daughter will, either by the state or by the father, find herself dead in relatively short order. Quite clearly, the denial of self-defense is a means to recognize the customary law principle that a woman engaged in nonmarital sex deserves to die.

At the same time, there are important limitations to the application of the principle. Perhaps in an effort to beter locate the traditional principle of tribal law deference within the broader framework of the relevant criminal codes, which are largely transplanted and of Western origin, the mitigating excuse constitutes a form of manslaughter and in that sense is similar to the paradigmatic common law example of a man killing his wife upon finding her engaged in an act of adultery. This framing has two important consequences.

First of all, to kill a person for fornicating still constitutes a crime, albeit one with a light punishment on balance. Secondly, and even more importantly, the killing must be immediate and based on rage at having surprised a lover in the act of fornication or in an “illegitimate bed.”58 Most honor crimes do not occur in this fashion. They typically occur well after the fact and not only because some sort of sexual liaison was witnessed. In fact, an actual sexual encounter of the sort that would trigger the law is hardly necessary and usually not existent. Love letters or other expressions of intimacy would be enough under the customary laws to trigger a death sentence, where quite clearly they would not under state law.59

Thus, rather ironically, the provisions that appear to enable judicial authorities to exercise some level of deference to customary law in the area of sex policing are drafted in a manner that makes them not directly applicable to most honor killings. Accordingly, as a matter of judicial practice, they are largely irrelevant. My own extensive work within Iraq has not revealed many instances at all in which Article 409 of the Penal Code is even discussed, much less used as a basis to mitigate punishment. The same is true for the analogous Article 340 of the Jordanian Penal Code, according to scholarship on the subject.60 Instead, actual state deference takes place on an informal level, as the next section makes clear.

34.4.2 Informal Withdrawal

The more common manner in which the state exercises its deference on the policing of sexual mores is through a de facto delegation of such matters to the customary forces within the social order.61 Simply stated, state officials are perfectly well aware of when a particular murder appears to be a form of sex policing—whether it be an honor crime, a killing of a member of the LGBT community, or otherwise, and they do not pursue it. They may well open a police file with respect to the murder—it is, after all, difficult for the state to pretend that a death did not occur. However, it is relatively easy to conclude an investigation summarily, either by indicating that it appeared accidental, or a suicide, or that the police do not have sufficient evidence to charge, or even interrogate, anyone.62

The case of Du’a Khalil, a seventeen-year-old girl of the Yazidi faith from the town of Bashiqa on the outskirts of Mosul, offers a good example of this phenomenon. Khalil had allegedly fallen in love with a Sunni Muslim boy and was accused of having converted to Islam, taking refuge with a Sunni cleric to protect her as a result. She was then enticed back to her hometown with promises of protection and forgiveness that turned out to be false. She was then executed in brutal fashion by her male cousins in the Bashiqa town square. Specifically, she was kicked, punched, beaten, and finally killed when a block of concrete was thrown onto her head as she struggled to get up.63 Armed police were in the vicinity and witnessed the entire incident, doing nothing to intervene.64 None of this seems particularly surprising or unusual. Had Du’a Khalil’s been an ordinary case, there almost surely would have either been no record of a murder, or the opening and swift closing of a police file by investigatory authorities with a conclusion of suicide or a mysterious murder, as seems to occur in countless numbers of cases throughout Iraq, and indeed the broader Arab world.

Indeed, the mob that carried out Khalil’s execution seemed so confident of their immunity from state law that some of them took it upon themselves to record the entire episode on their mobile phones.65 In the abstract, this may or may not have been enough to bring out an actual criminal investigation. Much would have depended on the persons with whom those videos were shared. What certainly was enough to cause the immediate spread of the mobile videos, and to generate great attention to the case, was the interreligious aspect of the entire affair, in particular at a moment of rising tensions between the Sunni Muslims and Yazidis around the city of Mosul.66 To Mosul’s not insignificant number of Sunni Islamists, the story could be reduced to the core two facts that a Yazidi girl had sought to convert to Islam and to marry an upright Muslim, and that she was killed for it. This sparked both Islamist and liberal interest in the case, resulted in worldwide spread of the brutal execution videos, and even a death sentence against two of Khalil’s male cousins.67 The breadth of the interest in the case is reflected in the fact that ISIS, upon its takeover of much of northern Iraq, took on the cause of the converted Muslim Du’a Khalil and renamed her home town Medinat Du’a, or the city of Du’a. It has since retaken its original name.

While Du’a Khalil’s case is unusual, it is not always the case in the Arab world that those engaged in sex policing are treated with absolute impunity, as they often are in Iraq, Yemen, and Syria. In some cases, such as in Jordan and Egypt, the killers take it upon themselves to report the killing to the police, as some sort of public demonstration that the family’s honor has been restored.68 While the killers invariably receive lighter sentences, this is not ordinarily managed through the provisions of the Criminal Code relating to honor killing, which as noted earlier do not actually apply. Instead, invoked are those provisions that relate to more general forms of voluntary manslaughter. To take Article 98 of the Jordanian Penal Code as an example, it read in its original form as follows:

The perpetrator of a crime benefits from a mitigating excuse when he commits it when overcome by extreme passion arising from a wrongful or significantly dangerous act committed by the victim.69

Article 17 of the Egyptian Penal Code is more vague, almost bewilderingly so, in that it permits a judge to reduce a crime by one degree whenever “the circumstances of the crime necessitate leniency.”70

Both provisions are used with some frequency in the respective jurisdictions to reduce sentences for those who commit honor crimes.71 There are two important observations which deserve mention as a result. The first is that neither Article 17 nor Article 98 in their original form concerns honor crime, nor is the use of the articles in Jordanian and Egyptian courts limited to circumstances involving some form of sex policing, whether that be the carrying out of an honor crime, the killing of an LGBT citizen, or otherwise. Indeed, Article 17 of the Egyptian Penal Code is used quite frequently in any number of circumstances, including forgery, drug use, and illegal weapons possession.72

Secondly, and equally importantly, the fact that ordinary manslaughter provisions are used to reduce sentences for the enforcement of customary law as it relates to sex policing, usually to a period of months, is quite revealing of the extent to which the state’s officers and institutions deem popular adherence to customary law to be justifiable, if not a positive and unadulterated good. After all, the only possible way for Article 98 of the Jordanian Penal Code to apply to a person who kills a female for violating the customary law is if the victim engaged in conduct that was “wrongful or significantly dangerous.” A court need not say this explicitly—indeed, the evidence seems to be that courts do not because there is almost never any proof that the victim actually engaged in any sexual or quasi-sexual activity.73 The implication, however, is clear enough. To break a customary law rule is wrongful and dangerous, and therefore if a victim does this, or, seemingly, did something that led others to believe she did, she cannot then insist that the retaliation is wholly unjustified. The same might be said of the Egyptian law, though the relationship as between the character of the victim’s act and the justification for the killing is less direct. Still, a court’s conclusion that the act that the killer undertook somehow “necessitated” leniency is evidence enough of its perceived justification.

Thus, states exercise remarkable restraint in enforcing penalties against those who are applying customary laws in the area of sex policing. In some cases, they simply decline to enforce them at all, while in others, where to do so would be nearly impossible (because the perpetrator has reported his own crime, for example), they use general manslaughter provisions to impose a much lighter sentence than would otherwise be applicable.

34.5 Monist Obsessions

I have written before about the manner in which legal reform and rule of law efforts in the Arab world are so fettered with presumptions of legal monism, and so committed to the ideological principle that the only legitimate form of legal order belongs to the state, that they lose opportunities to engage in social reform efforts more holistically, and, I surmise, effectively.74 This problem is particularly exacerbated in the context of sex policing, precisely because the efforts to end practices such as honor killings seem to involve engagement primarily with the state, and then with Islamic law, and much less with other social actors at the grass-roots level, including those who administer and apply customary laws. The belief seems to be that the severe justice deficits could somehow be solved if only the state would find the political will to exert force in this area. The customary law and those who are subject to it, under this approach, constitute an object of conquest.

One need not romanticize customary law in order to see precisely what is wrong with an approach that somehow imagines state law tribunals running roughshod over all sorts of traditional authorities large and small as a means to achieve justice. The region’s sad authoritarian history demonstrates well that empowering state tribunals in this fashion will hardly result in the triumph of some liberal and progressive feminist-centered ethos over the forces of retrograde patriarchy. More likely, the executive power, which has few checks on its power as it is in most of the Arab world, will exert the maximum influence that it has over the courts to ensure they preserve the regime’s right to rule, and it will coopt traditional authorities by permitting them to continue to exercise free rein over their own affairs so long as the authorities do not seek to challenge the state on matters of core interest to the state. These matters of core interest certainly do not include the protection and empowerment of women. It has always mystified me why it is that activists and international development experts dedicated to legal reform seem so convinced that the state—the greatest institution of repression and death in the history of the Arab world—is the vehicle through which to achieve the end of traditional forms of patriarchy.

The misdirection is most clearly revealed in the obsessive focus on the nearly irrelevant provisions of the Arab legal codes respecting a mitigating excuse for one who “surprises” a female relative in bed. Article 340 of the Jordanian Penal Code, for example, has long been the center of the public debate over the legitimacy of honor killings.75 The same might be said of Article 409 of the Iraqi Penal Code, which somehow is understood to be the cause for impunity for honor killings,76 despite the fact that, as noted in the previous subsection, those who commit honor crimes are almost never seriously investigated in the first place, let alone charged under Article 409. Perhaps most pernicious of all is the case of Syria, which, to much fanfare in 2009, amended Article 548 of the Penal Code to impose a minimum sentence of two years for those who kill specified female relatives upon discovering them in flagrante delicto.77 The move was described in respectable media outlets as “half way to ending a nasty tradition,”78 which would, of course, suggest that a full repeal of Article 548 would end honor killings entirely. It is perfectly clear that this is not true. Instead, in reality, the change enabled the regime to do virtually nothing of real value to any of Syria’s female citizens while enabling it to present itself as a force of moderation in a sea of rising extremism,79 a mantle to which it clung with increasing force even as conflict erupted in Syria and the regime’s unspeakable, brutal methods of repression grew ever more severe.80

A more perplexing reform urged by activists relates to amendment of the general manslaughter rules in relevant Arab codes to exempt honor killings from their purview. This is not easy to do, given that the provisions as they exist are intended to deal with all crimes of passion. Drafting an exemption specific enough to clearly exclude honor crimes without rendering it so broad as to inadvertently deny other legitimate manslaughter defenses is no easy task. As an example, Article 98 of the Jordanian Code was amended late in 2017 to include a second provision that makes clear that mitigated sentences do not apply when the perpetrator committed a crime against any female under any circumstances, except to the extent that Article 340 applied.81 This is surely too broad. A person who finds an unknown woman in his home who has just killed his children and kills her in a fit of passion surely is as deserving of a manslaughter defense as one who finds a man in his home who has done the same thing. It is also unduly narrow in other respects, in that it does nothing at all to prevent mitigation of sentences for those who kill male relatives for suspected homosexuality.

Other, narrower alternatives that were under consideration in Jordan to eliminate the manslaughter defense—by, for example, exempting from its purview those who kill female relatives to preserve honor82—do not solve the problem either. To be effective, such provisions require a determination from a court that the purpose of the murder of the female relative was in fact to preserve honor. A court predisposed to make that factual determination would have no need of the exemption. It would not apply Article 98 in its original form to an honor killing in the first place, simply because Article 98 requires some sort of wrongful act by the victim, and there is scant evidence in most cases that the victim has done anything wrong.83

In any event, it remains to be seen whether Jordanian courts will react to the Article 98 amendment by actually applying it in its current, broad form, whether they will ignore it as readily as they did the need for a wrongful act on the part of the victim. It is possible that it will lead to fewer reports of honor killings by perpetrators, who might no longer walk into police stations to confess the crime, and little appetite among police to investigate the suspicious deaths of women from remote areas. Certainly as shown earlier, this seems to be the state of affairs in countries such as Iraq and Yemen.

Aside from state law reform, another common means to try to limit honor killings is to seek an opinion of Islamic law, ordinarily referred to as a fatwa, from a respected clerical authority denouncing the practice. In theory, this should not be particularly hard, because, as noted earlier, Islamic criminal law is based on public law rather than private. This means that a family member simply deciding that a female in the family had violated some sort of Islamic law rule relating to sexual conduct and killing them is hardly the implementation of Islamic criminal law in any recognizable form. Indeed, as a result, some religious authorities have been willing to speak out against private sex policing of this sort in a rather aggressive fashion. In Egypt, ‘Atiyyah Saqr, of the Fatwa Committee of Sunni Islam’s most renowned institution, the Azhar, described the practice of honor killing as “based on ignorance and disregard of morals and laws.”84 Jordan’s reliably compliant state body known as the Fatwa Department likewise denounced honor killings in a fatwa of its own.85

By and large, however, religious authorities seem rather reluctant to address the issue in such a public fashion. Najaf’s highly respected Shi’i clerical authorities, for example, do not go out of their way to denounce private sex policing in Iraqi society in public fora, despite their frequent interventions into all sorts of other affairs of state, from election laws to school curricula.86 This should not be a surprise—the religious authorities know who their constituencies are, after all, and they know well that the substantial number of Iraqis who affiliate closely with their tribes and live by the customary laws will not appreciate the intrusion into their jurisdiction. In any event, it is unclear whether or not it would make any difference if they actually did get involved. After all, Jordan and Egypt have continued to suffer from the problem of customary sex policing long after the respective fatwas in those jurisdictions were issued. It is decidedly not the case that simply because (Shi’i) Iraqis are pious and profess complete loyalty to Najaf, they will obey the commandments of Najaf’s clerics without question. The Shi’a laity are human beings with plural loyalties operating in a pluralistic legal system. They are not automatons who respond only to one set of commands. Indeed, there is ample demonstration of the limited power of the Shi’i jurists in some contexts where their input was not welcome. The most notable example is the massive bloodletting against Sunni citizens following the destruction of the Shi’i Holy Site in Samarra’, in violation of the very clear pronouncements of the time of Shi’ism’s highest cleric, Ali al-Sistani.87

The problem, thus, is not that somehow the state’s laws are drafted inelegantly, nor is it that, for some reason, the Arab world’s Muslim clerics cannot bring themselves to denounce honor killings in some sort of forthright fashion. The problem, instead, is that within the semi-autonomous social field, there is a deep seated belief shared among actors in the plural legal systems in operation that customary law is better suited to address matters of sex policing than Islamic law and state law, for the most part. Actors interpret and apply their respective laws with this belief in mind. While state law amendments and fatwas have their place, and may offer modest benefit, they are not going to change the state of affairs on their own. They are reforms in the wrong jurisdictions.

34.6 Conclusion

This chapter has sought to demonstrate that much of the Arab world lies within a social field where three different sets of legal obligations exist. The first of these is state law, the second is Islamic law, and the third is customary law. For the most part, the regimes are cooperative rather than in perpetual conflict, largely because citizens are aware of which regime controls in which circumstance. Citizens therefore navigate among them with what has been described as a “very diminished sense of contradiction.”88 As concerns the area of sex policing, and in particular the exercise of control over the sexual autonomy of women, the customary law and its harsh penalties for actual or perceived violations of sex norms tends to dominate the social field, with Islamic law playing a decidedly secondary role, and state law generally supporting the application of customary norms. Some of this support comes in the form of formal legislation, from lighter penalties for those carrying out honor killings to denial of licenses for women’s shelters on the theory that the types of women in them are likely to turn the place into a brothel. More substantial is the informal support the state provides, through refusing to investigate honor killings with any interest. Finally, the chapter makes the point that in the absence of a change among citizens in their preferences for this general division of jurisdiction, reforms of state law, or issuances of fatwas relating to sex policing, will on their own be of little moment. This is because they are not the source of the rules pursuant to which sex is currently policed in most of the Arab world.
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part IX

Global Legal Pluralism and the Deterritorialization of Data


Electronic data—everything from e-mails and text messages to Facebook and Instagram posts to Twitter pronouncements to drone warfare data to search algorithms to financial transactions to cloud data storage—travels around the globe with little relationship to physical territory. In addition, all of this data is often in the custody and control of data intermediaries such as Google, Facebook, Twitter, Apple, Microsoft, Amazon, private military contractors, and so on. As a result, our virtual lives are often controlled less by governments and more by private corporations that own the platforms upon which our virtual lives are based.

Three important consequences flow from this ubiquitous technology-enabled, data-driven virtual global societal activity. First, the territorial location of data becomes increasingly arbitrary and substantively unimportant. If I, as a U.S. citizen based in Maryland, have a Gmail account, and Google, a U.S. corporation, decides to store my archived e-mails in Ireland or France or Indonesia (or indeed to split up the data fragments that make up each e-mail message among data warehouses in all three countries), that decision seems irrelevant to any question of whether I have somehow affiliated myself with any of those communities or governments for purposes of jurisdictional or choice-of-law analysis. Second, because of this virtualization of social life and deterritorialization of data, territorially based courts (or law enforcement authorities generally) will sometimes be less able to enforce their decisions because those decisions require cooperation from relevant actors in far-flung communities. Third, as a direct result of the first two problems, governmental and judicial authorities are increasingly turning to multinational corporate data intermediaries to carry out and enforce their orders because only those companies have sufficient global reach to make legal rulings effective.1 But deputizing these intermediaries to become enforcement agents, while logical and possibly effective, raises new problems regarding the scope of governmental authority and the distortions involved in privatizing law enforcement.

Interestingly, even though scholars first began raising these issues at the dawn of the commercial internet era as far back as 1995, the jurisprudential solutions we see so far are still largely unsatisfying, both conceptually and practically. Indeed, as discussed in Part V with regard to conflicts of law, there may not be a fully satisfactory solution. Moreover, even if there were a single unifying theory for jurisdiction and choice of law in the Information Age, it’s not at all clear that everyone would agree on what that theory should be. Thus, there is never a stable “solution” to the reality of legal pluralism.

Jennifer Daskal surveys the current state of play as states seek to assert sovereign control over online activity. She observes first that pluralism remains the reality because the rise of an interconnected global internet has not led to a new form of supranational governance. “To the contrary, states continue to impose territorial-based regulations and controls on the data that flows through and is accessed by the residents in their states.” However, these controls inevitably create disputes about where the regulated activity occurs and the appropriate boundary between territorial and extraterritorial regulation. As a result, Daskal argues, states pursuing regulation with broad extraterritorial reach effectively create transnational law, but this law is not the result of any kind of supranational governance. Instead, we see a collection of unilateral, state-based decisions, often mediated through private actors.

This increased role for private actors creates a form of alternative law, what Molly Land calls “platform law.” Companies such as Google, Facebook, and Twitter (and of course their foreign counterparts) routinely make decisions about where they store their customers’ data, what data they retain and for how long, and what their algorithms and terms of service allow their users to do. These decisions have an enormous effect on speech and privacy rights, intellectual property, and many other matters. Thus, each of these platforms becomes the lawmaker and law enforcer on its platform. And this platform law may often be more consequential than the edicts of nation-states, which, as mentioned previously, may ultimately be dependent on the platforms to enforce their orders. As a result, Land argues, any account of online regulation and the scope of individual rights must account for platform law and not just the law of nation-states. Moreover, Land warns, platform law is not subject to democratic checks, transparency, or oversight.

Whereas Land warns about the dangers of platform law because of the quasi-legal (and sometimes unchecked) governance power wielded by non-state actors, Madhavi Sunder asks us to remember that platform law can also play an emancipatory role. By providing an alternative law from that of the governing nation-state, social media platforms have at times allowed for alternative narratives to arise in opposition to entrenched autocratic power. Using the Arab Spring uprisings of 2010–2012 as a case study, Sunder describes the ways in which activists used these alternative channels of communication to undermine seemingly all-powerful regimes. Of course, as China’s more recent efforts make clear, the state can at times commandeer platform law and use it to censor competing narratives. Nevertheless, Sunder’s point is that if we take platform law seriously, then it, like all legal pluralism, creates counterhegemonic pathways for the promulgation of norms, multiple ports of entry, and at least sometimes the possibility that squelched voices may find an alternative avenue for voice and agency.




1 Paul Schiff Berman, “Yahoo! v. LICRA, Private International Law, and the Deterritorialization of Data,” in Global Private International Law, Adjudication Without Frontiers, eds. Horatia Muir Watt et al. (Cheltenham: Edward Elgar Publishing, 2019), 392.










chapter 35

The Overlapping Web of Data, Territoriality, and Sovereignty


Jennifer Daskal*




Sovereignty has long been linked with territoriality. This has been challenged in numerous ways and in numerous contexts over time.1 But the myth of sovereignty as synonymous with the exclusive and total control over territory remains a central part of how governments conceive of their power, even if increasingly challenged by facts on the ground.

The rise of a globally interconnected internet and, in particular, the ways in which highly mobile data transits and is accessed across state borders poses a particularly profound test to this notion of the sovereign-territoriality link. Data is, after all, both unterritorial and multiterritorial. It can move across territorial boundaries with the speed of light. It does not travel in obvious or observable ways from point A to B; in fact, it sometimes crosses international borders even if the beginning and end points are within the same territorial borders. It can be copied and held in multiple locations at once. It can be remotely accessed by users who are separated by territorial boundaries from the data that they are accessing. And it can be accessed and manipulated by multiple different people—or governmental entities—simultaneously.2

These features of data undercut the vision of exclusive, unilateral, state control over things within the state’s border. These features also mean that multiple sovereigns may seek to control or access the same piece of data. These interests can sometimes be accommodated. At times, this is a result of harmonization. At times, this is a side benefit of data’s divisibility—the feature of data that allows multiple states to access the same data simultaneously without interfering with the ability of others to access it as well.

But the interaction of data with multiple, overlapping jurisdictions generates direct clashes as well. Absent a China-like firewall or more effective geographic filtering than has existed to date, competing visions of speech and privacy rights are yielding increasing and hard-to-resolve conflicts. Absent a means to resolve those disputes, we risk generating a fragmented internet, as states increasingly mandate local storage as a means of ensuring local control.

Importantly, both the harmonization efforts and the clashes that emerge are increasingly managed by major multinational companies that handle so much of the world’s data and thus mediate disputes across borders. This has two important consequences. First, it puts private actors, namely, large multinational tech companies, in the driver’s seat, often displacing governments as the central players in determining a host of privacy, security, and speech-related issues. Second, it yields the possibility of a new form of international law and norm-making, via territorial regulation with broad extraterritorial reach, as mediated by private actors rather than states coming together to negotiate common rules and norms.

In this chapter, I examine these trends through three different examples: law enforcement efforts to access data across borders, state-based content regulation, and privacy-based regulations as an effort by states to assert sovereign control. These are hardly the only areas in which data is putting pressure on the territorial-sovereign link and yielding new efforts at control. But together they illustrate some of the key issues and challenges. In examining these issues, I make four broad key claims:

First, despite the predictions and hopes of some, the rise of an interconnected global internet has failed to yield a new form of supranational governance.3 To the contrary, states have and continue to impose territorial-based regulations and controls on the data that flows through and is accessed by the residents in their states. The recent trend in favor of data localization mandates—pursuant to which companies operating in a jurisdiction must store specific categories of data locally—provide a powerful example of sovereign states seeking to reassert territorial-based controls.4

Second, as states seek to assert territorial-based controls, what is territorial and what is extraterritorial remains in sharp dispute. This is particularly acute with respect to debates over law enforcement access to data, but has resonance in other areas as well.5 The question as to the proper scope of territorial-based regulation, particularly with respect to content-based regulations, is an increasingly potent source of dispute.

Third, territorial-based regulation with broad extraterritorial reach exemplifies a new form of international lawmaking but via unilateral, state-based decision-making, as mediated by private actors, rather than either new treaties or the generation of new rules by new supranational institutions6. This generates both promise and challenges. Rights-respecting states, for example, can use their market power to impose regulatory structures that promote privacy and personal security, among other norms, with broad, extraterritorial reach. Rights-destructive states can do the same.

Fourth, and relatedly, many of the fundamental privacy, security, and speech-related questions raised by the management of data are being either implicitly or explicitly delegated to multinational companies that manage data across borders. When Mark Zuckerberg, the CEO and founder of Facebook described his company as akin to a government, he wasn’t exaggerating.7 Everything—from where it houses its employees and stores its customers’ data, how it designs its products, and what data it retains and for how long—has an enormous effect on speech and privacy rights as well as the relative power of particular states to control.8 This changes the relationship between governments and the governed and the prospects for democratic accountability, adding in a dynamic power source that requires new theories of accountability and control.

The remainder of this chapter proceeds in two key parts. It first examines these challenges in the specific contexts of law enforcement efforts to access data across borders, state-based content regulation, and privacy-based controls. It then teases out key implications for security, privacy, and speech rights, the future of international law-making, the power of the state, and the need for new forms of accountability and control.

35.1 Data’s Challenges

The rise of the global internet yielded early predictions of new supranational institutions that would manage the world’s data.9 But this newfound universalism never came to pass. To the contrary, states found a variety of ways to assert territorial-based controls over data and the people and companies that managed the data that flowed through their countries.

That said, the assumption that territorial-based controls would ensure democratic accountability over data and the rules governing that data also turned out to be a faulty hope as well.10 Rather, we have seen the rising power of new multinational and nondemocratically accountable corporations that manage the world’s data. It is a classic example of what Professor Paul Schiff Berman has labeled “legal pluralism”—with multiple different and overlapping actors setting the rules.11 And it has yielded a number of still unresolved questions about the permissible reach of state regulation and control, including fundamental questions about what is territorial and what is extraterritorial, the scope of the state’s authority over extraterritorially located or accessed data, and the possibility—or not—of new mechanisms of accountability and control.

The following examines how these issues are playing out in three discrete areas: law enforcement access to data across borders, content regulation with broad extraterritorial reach, and data transfer restrictions as a means of enforcing territorial-based controls. The discussion focuses in particular on the implications for security, privacy, and speech rights—as these are the issues most directly implicated by these three areas of inquiry.

35.1.1 Law Enforcement Access to Data Across Borders

The question of how far law enforcement reaches data held outside its territorial borders is being debated in the halls of Congress and various capitols around the world, was the basis for a lawsuit that went all the way to U.S. Supreme Court, and is the subject of legislative reform efforts across the globe. I use the now-resolved Microsoft Ireland litigation in the United States to frame the issues and then turn to some of the other reform efforts that has ensued.

35.1.1.1 The Microsoft Ireland Case

The Microsoft Ireland case dates to December 2013, when the U.S. government served a warrant on Microsoft, seeking access to emails associated with a suspect in a drug case.12 Microsoft refused to comply, on the grounds that the data was located in Dublin, Ireland, and thus outside the territorial borders of the United States. According to Microsoft, U.S. law enforcement only had jurisdiction over data physically located in the United States. The U.S. government, by contrast, argued that since Microsoft employees could access the data from within the United States, it had jurisdiction to compel. According to the government, what mattered was the location of Microsoft employees, not the location of the data; it could use its warrant authority to compel Microsoft, a U.S.-based company, to turn over data irrespective of where the data is located.13

The case raised key questions about how territorially limited law enforcement authorities map onto data and the multinational corporations that control the data. It is, after all, a long-standing premise of international law that law enforcement agents in State A cannot unilaterally enter State B and seize property, absent State B’s consent—a principle that has also been enshrined in U.S. law.14 Doing so would be a violation of State B’s sovereignty—based on an understanding of sovereignty as providing an exclusive monopoly on law enforcement actions within a state’s own territorial borders.

But that understanding fails to answer the key issues presented by the globally interconnected data managed by large private companies that operate across the globe: what is territorial and what is extraterritorial? Do the location of the 0s and 1s being sought determine sovereign interests and control? The location of the company that controls the 0s and 1s? Or something new altogether?

As I have argued elsewhere, the position that location of data controls—the position taken by Microsoft in the case—is a troubling one.15 It generates a range of concerning policy implications, including the incentivization of mandatory data localization mandates, pursuant to which companies must store some or all data locally, as a means of ensuring law enforcement access. This has efficiency, security, and privacy costs. It potentially prices small start-ups out of the international market, given the high cost of complying with these laws. It can lessen security if companies are forced to host data in local, but less secure, environments. And it is employed by repressive states as a means of keeping tabs on dissidents, human rights activists, and others that express views contrary to that of the government’s.

Such a rule also significantly undercuts the state’s legitimate interests in, and ability to, prosecute and prevent future crime. It delegates to private parties the power to place data in—or out of—a requesting state’s jurisdiction. These private party determinations are often based on a range of factors, such as tax and energy costs, efficiency, and latency time, that have nothing to do with the security, privacy, or other related interests at stake. In many cases, the host state may have absolutely no connection to the data, the people with a possessory interest in the data, or any other aspect of the crime being investigated; the only connection may be that a third-party provider decided to house it there.

In some cases, there may not even be any government with jurisdiction over both the people that can access the data and the data being sought—meaning that the requesting government can neither access the data directly nor turn to a foreign partner for help.16 In other words, there may be no way to compel access, no matter how great the need, or how robust the substantive and procedural protections adhered to by the requesting state.

Moreover, such a rule threatens to yield a reduction in privacy benefits for those subjects to particular demands for data, at least in certain circumstances. Consider, for example, the U.S. requirement of a warrant, issued by an independent judge or magistrate, based on a finding of probable case. Rather than obtaining a warrant pursuant to these standards, American law enforcement is told to work through foreign governments to access sought-after data, employing the procedural and substantive rules in place in whatever jurisdiction where the data happens to be located.17 In many cases, these standards will be less privacy protective than U.S.-based warrant requirements.

On the other hand, a system in which the government can compel production of any and all data so long as it can claim jurisdiction over the providers that manage data yields troubling implications as well. It sets a concerning precedent unmoored from any baseline privacy protections or other relevant considerations such as the legitimacy of the government’s claimed need for the data. The United States is, after all, not the only government asserting such broad jurisdictional claims over providers in its jurisdiction. Others have gone even further—arguing that they can compel production from any provider that offers services oriented to its residents, even if the relevant provider is not physically located in the requesting country’s territory.18 These kind of broad claims, if adopted widely and without appropriate safeguards, threaten a race to the bottom, with states all over the world compelling access to data based on their own, often weakly protective, rules governing access. It also means that individuals will have little knowledge of who is accessing their data and for what reasons—let alone any ability to seek accountability or respond to either abuse or mistake.

Such a rule also fails to respect the legitimate sovereign interests in protecting the interests—and thus setting the rules with respect to privacy, associational, and speech rights—of one’s own citizens and residents. Principles of democratic accountability further highlight the concerns with a system in which foreign governments can unilaterally compel data of anyone, anywhere, without regard to their location, nationality, or relevant connections to the requesting state. Citizens and residents have, at least in theory, some say over the policies and practices of their own states; they have little to no say in the policies and practices of foreign sovereigns.

In addition, such broad assertions of jurisdiciton generate increasingly potent conflict of laws, with some states compelling production over the same data that other states prohibit from being turned over, as addressed in what follows.19

35.1.1.2 Challenges Posed by Blocking Statutes

So-called “blocking statutes” prohibit companies from transferring data to foreign governments, including requesting law enforcement officials, in a range of situations. Of particular global import, the same U.S. law at issue in the Microsoft Ireland case prohibits U.S.-based companies from turning over U.S.-held stored communications content directly to foreign governments.20 This has become an increasing source of frustration for governments due to a combination of three key facts. First, the evolving internet infrastructure and growth of the so-called cloud means that data relating to a government’s own citizens is increasingly stored outside the home government’s territorial jurisdiction. Second, the dominance of U.S.-based providers means that a significant portion of that data is U.S.-held. And third, the rising use of encryption means that access to the stored content is increasingly the only way for governments to access content of interest.21 Even a few years ago, foreign governments could access data transiting their territory, even if they were unable to access content when it was stored. But the default use of encryption with respect to data in motion makes it impossible, or at least very difficult, to decipher data crossing local communications channels.

Due to these U.S. blocking provisions, foreign governments seeking U.S.-held data make a diplomatic request for such data, employing what is known as the mutual legal assistance (MLA) process. Use of the MLA system a time-consuming and multilayered process that requires multiple reviews by the U.S. Department of Justice, a U.S. attorney to obtain a warrant for the data on behalf of the foreign government, and application of the U.S. standard of probable cause—a standard that is unfamiliar to many foreign governments.22 The use of the MLA system is required even when foreign governments are investigating their own citizens in the commission of local crime, and the only U.S. nexus is that the target uses a U.S.-based provider and the data happens to be U.S.-held.

Many other countries have similar, and even broader, blocking provisions in place than those of the United States—covering non-content data as well as communications content.23 The European Union’s General Data Protection Regulation (GDPR), for example, prohibits transfer of the personal data of EU residents outside of the European Union unless pursuant to specific exemptions, such as an explicit international agreement.24 There is an open question as to whether, and in what situations, providers are permitted to turn over EU-held data in response to lawfully-issued compelled disclosure orders issues by foreign law enforcement officials.25

35.1.1.3 Legislative Responses

The United States’ Clarifying Lawful Overseas Use of Data (CLOUD) Act, draft EU e-Evidence proposals, and draft updates to the Council of Europe’s Budapest Convention all seek better align the jurisdictional rules with the key sovereign interests at stake.26

The CLOUD Act, for example, addresses both the issue presented to the Supreme Court in the Microsoft Ireland case (thereby mooting the case) and the converse issue of foreign governments seeking U.S.-held content.27 Specifically, it authorizes the U.S. government to compel production of communications content without regard to the location of the data. At the same time, it establishes a new statutory mechanism for providers to move to quash based on comity grounds, albeit in limited situations. In adjudicating these comity claims, courts are directed to consider, among other factors, the location and nationality of the target, the importance of the evidence to the investigation, and the possibility of obtaining sought-after data through alternative means—all factors that map better onto the key interests at stake than where the data happens to be located.28 The legislation also explicitly notes the availability of common law comity claims in those situations in which the statutory comity claims are not available.29

The CLOUD Act also authorizes the executive branch to enter into executive agreements with foreign governments, pursuant to numerous conditions, designed to facilitate the cross-border access to communications content.30 Partner governments can directly request communications content from U.S.-based providers if they are seeking the data of foreigners outside the United States in the investigation of serious crime, and if the requests comply with a range of baseline substantive and procedural protections. If, however, the partner government is seeking the data of U.S. citizens or legal permanent residents, or anyone else physically in the United States, it needs to work through the mutual legal assistance process. In such situations, U.S. officials have to obtain the data, pursuant to a warrant based on probable cause, on behalf of the foreign government. The partner government also must ensure the United States the reciprocal ability to compel data from foreign-based providers.

Importantly, the legislation sets a number of parameters on how these executive agreements operate. Partner governments must first be certified as affording “robust substantive and procedural protections for privacy and civil liberties.”31 More importantly, each request must be particularized, targeted, and either reviewed or overseen by a judge or other independent entity. Additional protections are in place to ensure that irrelevant data is deleted and to protect against the system being used to pass information back and forth between the two governments in an end run around rules governing domestic access that would normally apply. Importantly, the legislation also requires that the partner government subject itself to compliance reviews by the United States. The agreements also sunset after five years unless renewed.32

This approach reflects a sensible shift in focus away from the location of data to the location and nationality of the targets of the investigation. It gives governmnets the key tools to investigate and prosecute local crime—without regard to the location of the data.—while also ensuring that governments can continue to set the rules with respect to the direct accessing of theirown citizens and residents. And, importantly, it does so in ways that sets baseline protections governing the specific requests that are made.

Meanwhile, the European Union is actively considering a new e-Evidence Regulation that would facilitate law enforcement access to data across borders and lay out a set of baseline rules that would govern access to data by European governments.33 The Council of Europe is considering a similar set of issues with respect to non-content data.34

35.1.2 Content Restrictions

Efforts to control content highlight the power of territorial regulation with broad, extraterritorial effect and the power of multinational companies to mediate the disputes that emerge. The ongoing dispute over the territorial reach of Europe’s right to be forgotten—now before the European Court of Justice (ECJ)—provides a notable example. This is a follow-on case from an earlier ECJ decision affirming the right of individual users to demand that search engines de-index personal information about the user.35 According to the ECJ, the right applies even if the information is true. It does not even require a finding of prejudice. Rather the data subject need only establish that the information is “inadequate, irrelevant or excessive in relation to the purposes of the processing, … not kept up to date, or … kept for longer than is necessary unless … required to be kept for historical, statistical or scientific purposes,” and the search engine is required to delink it—absent a determination that the data subject is a “public figure” and there is a countervailing public right to know.36

The ECJ, however, left open the key, and still contested, issue as to the territorial scope of the announced right. How far does the obligation to delink extend? Initially, Google—the search engine of choice for about 90 percent of EU residents37—responded by delinking the information from the European Google Search domains (i.e., google.fr, google.de, google.es, etc.) and left it accessible elsewhere, including on google.com. The Article 29 Working Party—a powerful group of Data Protection Officers from across the European Union—deemed this insufficient:

[L]imiting de-listing to EU domains on the grounds that users tend to access search engines via their national domains cannot be considered a sufficient mean[s] to satisfactorily guarantee the rights of data subjects according to the ruling. In practice, this means that in any case de-listing should also be effective on all relevant domains, including.com.38

In May 2015, the French data protection agency (CNIL) took up the mantle and ordered Google to remove delinked information from all applicable domains, including the.com domain.39 After a series of court battles, Google agreed to make relevant information inaccessible to anyone accessing the search from within the European Union. But it continued to make the information available to others who access Google’s search from outside the European Union.

But for the CNIL, this didn’t go far enough. The CNIL insisted that the right to be forgotten, which it deems a fundamental right, will not be protected absent global de-indexing—a delinking of the offending link across all of Google’s sites everywhere.

Google, conversely, argued that it is willing to abide by the requirements of the right to be forgotten in the European Union, but that the European Union should not be imposing its particular vision of speech and privacy rights on the rest of the world. As Google’s general counsel, Kent Walker, put it, “If French law applies globally, how long will it be until other countries—perhaps less open and democratic—start demanding that their laws regulating information likewise have global reach?”40 Walker warned of a “global race to the bottom,” ultimately resulting in French citizens being unable to see information that is perfectly lawful to view in France.41 Google further argued that its current approach is effective in protecting the applicable right, given that 97 percent of French users access the search engine via Google.fr. While not foolproof, the vast majority of French users would not see the link.42

In a September 2019 ruling, the ECJ concluded that EU law did not give the French data protection agency the authority to compel global takedowns. But it left open the possibility that France or other EU states could continue to mandate such global takedowns as a matter of domestic, rathern than EU law.43 And in a subsequent ruling in a different case, the ECJ gave the green light to Austria’s efforts to mandate global takedowns and keep-off orders on a global scale to decide whether allegedly infringing material has to be removed globally or whether the de-indexing can be limited to searches emanating from the European Union.44

This is not the first time in which France and the United States have clashed over speech rights. The Yahoo! case over the sale of Nazi memorabilia—permitted in the United States but prohibited in France—is a precursor of the dispute regarding the right to be forgotten. Although Yahoo! initially claimed that it could not technically block just French residents’ access to the relevant auction site, independent technical experts revealed that in fact it could do so with about 90 percent accuracy, and it was ordered to do so.45 That, in fact, was the basic approach Google was attempting to replicate with respect to the right to be forgotten—creating a differentiated access regime. But the CNIL has deemed this insufficient, asserting that individual rights will be insufficiently protected if accessible at all.

A similar dispute also played out with respect to the linking of material that violates Canada’s intellectual property laws. In that case, a Canadian court found that a company named Datalink had stolen trade secrets from a company named Equustek and was selling, over the internet, a competing counterfeit product. Datalink fled the jurisdiction and continued to operate from an unknown location. When Equustek requested that Google remove all links to Datalink, it did so—but only for searches stemming from its default Canadian domain, google.ca. It left the links available to those searching from google.com or from outside Canada. Equustek brought an action against Google, seeking a global takedown of all the links.

Google argued that Canadian courts did not have jurisdiction to issue an injunction with such broad extraterritorial effect, that doing so would set a dangerous precedent, and that it would interfere with the freedom of expression. The Canadian Supreme Court disagreed. As the Court put it, “The problem in this case is occurring online and globally. The Internet has no borders—its natural habitat is global. The only way to ensure that the interlocutory injunction attained its objective was to have it apply where Google operates—globally.”46 It also rejected the notion that this kind of injunction would in any way interfere with the freedom of expression, given the underlying conduct at issue.

In response, Google filed for an injunction in a U.S. court, seeking to prevent enforcement. In a November 2017 ruling, the U.S. district court granted a preliminary injunction in favor of Google.47 The court concluded that Google, as an intermediary provider, is protected by the Communications Decency Act from liability for infringing content produced by Datalink. It further concluded that, by forcing intermediaries to remove links to third-party material, the Canadian Supreme Court ruling “threatens free speech on the global Internet.”48 Of note, Equustek, the Canadian company that sought the takedown, did not appear in the case. U.S. court order in hand, Google asked the Canadian court to revise its initial ruling, but the Canadian court refused.49

These and other related cases raise important, and still highly contested, questions about whose rules govern and who gets to decide.50 German law, for provides for the fining of social media companies—up to 50 million euros—if they fail to take down content that violates their hate speech laws.51 It is not yet clear whether the data must be taken down globally or whether the law could be dealt with via geographic filtering. Other countries, including Turkey, have since pointed to Germany’s law to support broad-based content regulations as well.

One possible, but particularly unsatisfactory answer, is that offered by China—for states to increasingly build closed-off internets with great firewalls. This would allow states to regulate content locally. But it also has huge costs to the free flow of information, to the economic growth potential of the internet, and global innovation. The prospect of harmonization across borders will conversely require states to tackle hard questions about the norms that apply and who gets to decide—with the possibility of and arguable need for different answers depending on the kind of speech being regulated.

35.1.3 Privacy Regulations and Efforts to Reassert Territorial-Based Controls

The European Union’s far-reaching GDPR took effect in May 2018. In addition to the right to be forgotten, the GDPR mandates a number of additional privacy and data protection measures. Among other things, it increases the number of disclosures that must be made before an entity can process personal data;52 lays out specific limitations on the cross-border transfer of data; imposes relatively strict “consent” requirements for the certain processing of personal data;53 restricts the scope of permissible “profiling”;54 obliges a range of companies to impose data protection officers;55 and includes new breach notification requirements.

These obligations have broad territorial reach, covering entities that process the personal data of EU subjects, irrespective of the location of the processor or controller, so long as the processing activities are related to the “offering of goods or services” to EU subjects, or “the monitoring of [the] behavior” of EU-based subjects.56 The GDPR thus represents privacy regulations with extraterritorial reach, applying its prescriptive obligations not just on locally based companies but on companies around the world that process EU subject data. Some of these requirements can, as a matter of technology and practice, be implemented in a way that is territorially limited (as Google is attempting to do with respect to the right to be forgotten). But others, such as the requirement of a data protection officer and the implementation of protections required in order to transfer data across borders, mandate the adoption of new procedures and protections that cannot easily be constrained by territory. Just about any company that wants to serve customers in the European Union needs to comply with these requirements or be subject to potentially large fines.57 And in fact, informal conversations suggest that companies doing business in the European Union implementing at least some key requirements globally rather than seeking to segregate their responses by geography.

Of particular note, the GDPR also includes fairly stringent restrictions on the transfer of EU resident data outside the European Union—building on transfer restrictions included in preexisting data protection directives. Transfers of personally identifying information are permitted in certain, limited conditions only. Absent explicit consent by the data subject explicitly, such transfers are only permitted if there are “adequate” privacy protections in place. This can be done either based on a country-level adequacy determination, specific bilateral agreements that specify the conditions that companies must meet to justify transfers, or company-level agreements.

The treatment and reaction of the United States is instructive. The United States has never received a country-level adequacy determination. But it had, until 2015, an agreement in place known as the Safe Harbor Framework, pursuant to which companies could self-certify that they met certain requirements so as to allow the transfer of personal data from the European Union to the United States. In 2015, however, the ECJ struck down the Safe Harbor Framework, largely due to concerns about U.S. intelligence surveillance in the wake of the Snowden revelations.58 Some 4,700 companies had relied on the Safe Harbor Agreement at the time.59

Since then, the European Union and the United States have negotiated the replacement Privacy Shield Framework, which is currently relied on by thousands of companies as a basis for engaging in the cross-continental transfer of personal data.60 The agreement was conditioned on a series of changes in U.S. law and policy, all designed as increasing privacy protections.61 A range of companies also rely on what are known as standard contractual clauses as a basis for transferring data to the United States as well.62

Both Privacy Shield and standard contractual clauses are now subject to legal challenge as well—based on ongoing concerns about the adequacy of privacy protections in U.S. law, the reach of U.S. surveillance, and the opportunities (or lack thereof) for accountability.63 In October 2017, the Irish High Court concluded that there are “well founded concerns” about the adequacy of the privacy protections provided for by standard contractual clauses. The Court’s ruling focused on the reach of U.S. foreign intelligence surveillance and the perceived absence of effective remedies.64 The case is now pending before the ECJ.65 And depending on how the ECJ rules, both Privacy Shield and the standard contractual clauses could be in jeopardy.

This is an example of the European Union using its market power to compel privacy-protective changes in other countries as well. With respect to the data transfer cases, the demands are countrywide—demanding broad changes in U.S. surveillance laws and privacy policies. Other regulations require privacy-protective policies within the companies themselves—policies that then are, at least in some cases, exported to the jurisdictions where they operate.66

Meanwhile, other attempts to assert territorial-based controls have reified the sovereignty-territoriality link, imposing a range of data localization mandates as a means of reasserting local control. Unlike the EU measures that seek to effectively raise privacy protections via privacy-linked limitations on transfers, such mandates seek to control access to data by demanding that data be held locally, regardless of conditions elsewhere. And they are proliferating.67

35.2 Implications

The rise of data and multinational companies that control our data is challenging notions of sovereignty, in particular the pervasive assumption of unilateral and exclusive control over people and things in one’s territory. But this is not the same as death of sovereignty or even territorial-based sovereignty. To the contrary, states have found ways to assert territorial-based controls over data as well the people and companies that manage our data. But they increasingly do so via the multinational corporations that manage our data, thus setting—or at least seeking to set—global policy, but via local regulation. Meanwhile, the private parties that manage so much of the world’s data are themselves increasingly setting the rules.

This both creates conflict and holds out the promise for new kinds of harmonization. Often, this harmonization may be invisible—via decisions of private actors in deciding to acquiesce to the demands of a particular state. Or in making independent policy determinations that are applied globally. In other instances, harmonization will require the coming together of states to mediate conflicting claims. At least initially, this is much more likely to happen on a bilateral or multilateral basis, rather than the development of universal norms. Bilateral agreements pursuant to the CLOUD Act provides one such example. But it is a form of access that will, at least pursuant to current legislative initiatives, only be extended to like-minded countries, based on a determination that the partner countries have in place sufficient baseline protections for privacy and speech rights and are committed to fair process and the rule of law. Countries that don’t meet these requirements may be left out, further exacerbating the conflict between those that are “in” and those that are “out.”

Resolution of these issues is a critically important and complex project, well beyond the scope of this chapter. My goal here is simply to highlight the changing sources of power and control. That, after all, is the first step toward either harmonization or peaceful coexistence, coupled with meaningful procedural and substantive safeguards of core rights and liberties that is, in my view, the ultimate goal. There is a cross-cutting need to consider new forms of accountability to deal with the shift in power to private actors and the changing ways in which both national and international rules adopted in response. Specifically, I suggest two.

First, increased transparency and notice requirements imposed on the companies that manage so much of the world’s data. Some such reporting on things like aggregate numbers of law enforcement requests and takedown is already done voluntarily by some of the larger tech companies, but more could and should be mandated. It should not be left to the discretion of the companies, each of which provide the information in their own and often hard-to-compare format. Moreover, while most of the major U.S.-based companies now provide this kind of transparency on their own accord, there is no guarantee new entrants will do so in the future and no accountability if they fail to or insufficiently do so going forward.

Second, increased oversight and review. As governments increasingly access data outside their borders without relying on the MLA process, an important governmental check on access is elminated. In its place, governments should put in place effective oversight mechanisms to ensure the requesting government’s substantive and procedural requirements are being met. Governments also should also provide a mechanism for companies to raise questions and concerns about requests that appear to fall short of the required protections. Similarly, external reviewers should oversee and provide public accountings of the ways companies are implementing the right to be forgotten, restrictions on hate speech, and their own terms of services and other contractual obligations. This would at least have the effect of providing an initial check, increased accountability and transparency, and set of guiding rules to govern the private sector decision-making.

These are modest but important recommendations—stemming from a recognition that private governments are no longer the primary, or even most important, enforcers of security, privacy, and speech rights. A range of private decisions made by major multinational companies have implications across multiple borders and for individuals across the globe. Broader more systematic reforms are additionally needed to align private company incentives with the chosen normative goals. And there is a need for new, robust forms of accountability, separate and apart from the voting booth, to reflect the new reality.

35.3 Conclusion

Data and the governments that manage our data are both unterritorial and multiterritorial. Yet, they operate in a world of territorial-based states. The reality is messy and complicated, yielding a shift in power, and resulting in multiple actors seeking to control or access the same data simultaneously. But whereas some of the messiness can be accommodated, some requires new, concerted efforts at harmonization and new norm development so as to better respect the sovereign interests of state, reduce the incentives in favor of Balkanization of the internet that tend to facilitate the undercutting of rights, and set baseline protections designed to enhance privacy and protect against abuse in the process. Meanwhile, new tools are needed to hold the key players to account.




* Special thanks to Paul Schiff Berman, Shalev Roisman, participants in the 2017 Global Legal Pluralism Conference, and participants in the 2018 Junior International Scholars Association workshop for their thoughtful comments and critiques.
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36.1 Introduction

The internet would seem to be an ideal platform for fostering norm diversity. The very structure of the internet resists centralized governance, while the opportunity it provides for the “long tail” of expression means even voices with extremely small audiences can find a home. In reality, however, the governance of online speech looks much more monolithic. This is largely a result of private “lawmaking” activity by internet intermediaries. Increasingly, social media companies like Facebook and Twitter are developing what David Kaye, UN Special Rapporteur for the Promotion and Protection of the Right to Freedom of Opinion and Expression, has called “platform law.”1 Through a combination of community standards, contract, technological design, and case-specific practice, social media companies are developing “Facebook law” and “Twitter law” that is displacing the laws of national jurisdictions.

This move toward a one-size-fits-all privatized law is unsettling. Because it tries to please most of the people most of the time, “platform law” risks imposing majoritarian preferences on less powerful and more vulnerable groups in ways that are simultaneously invisible and unaccountable. This result is not foreordained, however. Platform law has an important role to play, but it should be coupled with technological design choices that allow individuals greater choice over the norms by which they want to be governed. Allowing individuals greater and more meaningful choice about the rules that they want to apply to their communities online would not only increase individual and community autonomy but also augment the perceived legitimacy of the rules themselves.

Using the case study of content moderation, this chapter expands upon the idea of “platform law” to consider the broad array of mechanisms that companies deploy to control user behavior and mediate conflicts. In addition, the chapter makes the case for technological design choices that enable meaningful user autonomy. Users should be able to make explicit choices about the communities they want to join and the rules that govern those associations. Greater user autonomy also helps navigate the harms of hate speech without resorting to platform law that sanitizes speech for everyone.

36.2 Legal Pluralism and the Internet

Originally generated as a way of understanding the relationship between customary and formal law in colonial and postcolonial contexts,2 the ideas of legal pluralism have been applied to a range of contexts in which multiple normative regimes exist and often overlap with one another. Scholarship on legal pluralism has focused on substate ordering such as the law of municipalities, authority exerted by nonstate actors such as churches and social groups, and soft law norms articulated and enforced by international financial regimes, among many others.3 The ideas of legal pluralism have also been expanded to understand broader conflicts of law, including in the areas of transnational law and international relations.4

Although legal pluralism is primarily a descriptive project, it has also been deployed to support normative claims about the value of hybridity. As Paul Schiff Berman notes, the strong version of these claims seeks to maximize normative diversity, while a proceduralist version of these claims takes hybridity for granted and seeks to develop mechanisms to regulate conflicts.5 Pluralism under the proceduralist approach presumes that contestations between multiple communities and legal orders will be “inevitable and possibly productive.”6 Rather than trying to eliminate conflicts, “it seeks to manage that conflict through procedural mechanisms, institutions, and practices that might at least draw the participations to the conflict into a shared social space.”7

This chapter adopts the second of these normative visions of legal pluralism. It assumes that there is value in the accommodation of hybridity, including diversity, rule of law, improved outcomes, legitimacy, and participation.8 Allowing multiple sources of law to coexist, and seeking to manage this coexistence, has both intrinsic and extrinsic value. It not only acknowledges the reality of overlapping affiliations but also provides a check on authority, improves outcomes, and increases the legitimacy of those outcomes.

The internet seems uniquely well-suited to accommodating this kind of autonomy and norm diversity. By decreasing the costs of and barriers to sharing, online platforms enable the “long tail” of expression. Even content that may be relevant only to very small communities of interest can find a home online.9 Originally, the greatest threat to normative diversity appeared to be the risk that individual countries would seek to apply their laws to online activity.10 If national jurisdictions began imposing their laws to activity on the internet, this would result in a race to the bottom in which individuals would be required to conform their expression to the most restrictive set of laws to avoid incurring liability for content that may find its way into the regulating jurisdiction.11

Today, however, the question is not whether governments will regulate the internet, since it is clear that such regulation is not only possible but inevitable.12 Instead, today’s conflicts of jurisdiction center on how far states may extend their national laws. France’s data protection authority, for example, is seeking to compel Google to follow EU data protection law not just on European internet domains but also globally.13 The Canadian Supreme Court paved the way for global takedowns with an injunction in 2017 that required Google to de-index globally the websites of a company accused of selling products that violated the intellectual property rights of a Canadian company.14 And a district court in California has now issued a preliminary injunction against enforcement of the Canadian judgment as contrary to the law of the United States, including a provision of U.S. law that protects intermediaries from liability for content posted by their users.15

Conflicts of jurisdiction have also been at the heart of recent debates over the exchange of data across borders. In a well-known case, Microsoft challenged a U.S. law enforcement demand for information held on a server in Ireland as impermissibly extraterritorial.16 Territorially based processes for requesting data—such as requests pursuant to mutual legal assistance treaties (MLAT)—are burdensome and time consuming, causing some jurisdictions to avoid conflicts over data by implementing data localization requirements.17 Jennifer Daskal has argued that cases like these expose internal contradictions in the application of territorially based legal doctrines to data—and also illustrate the need for new approaches designed to account for the unique characteristics of data.18 The U.S. CLOUD Act—which mooted the Microsoft case—seeks to facilitate data exchange while maintaining fundamental protection of human rights and relieving some of the pressure for data localization.19

How these renewed questions of territorial jurisdiction over online content are resolved will have consequences for legal pluralism. Global takedowns again are raising concerns that freedom of expression online will be respected only as far as it is respected in the most speech-restrictive countries. One of Google’s arguments against extension of EU data protection law, for example, is that Thailand would use this to demand global respect for its lèse-majesté laws prohibiting critique of the king.20

Nonetheless, the focus on the “race to the bottom” created by state control of the internet has obscured another serious challenge to the ability of the internet to accommodate normative plurality—the rise of platform law.21 Platform law is composed of the formal and informal rules that are generated by social media platforms to govern the rights and liabilities of their users. David Kaye, the UN Special Rapporteur for the Promotion and Protection of the Right to Freedom of Opinion and Expression, introduced the phrase “platform law” to refer to the decisions that companies make about what content to remove from their platforms.22 The law generated by platforms is far broader, however, and also includes terms of service as well as a range of substantive and procedural rules about user activity and remedies.

Platform law combines both “East Coast Code (written in Washington, published in the U.S. Code)” and “West Coast Code (written in Silicon Valley, or Redmond, published in bits burned in plastic).”23 Thus, platform law includes not only rules and procedures but also the technical design choices that limit, enable, and nudge user activity.24 Recognizing “platform law” as a form of law is consistent with the literature on pluralism, which emphasizes the role of nonstate law—norm-generating communities other than the state—as a source of legal authority.25 A central concern of legal pluralism is the definition of law and how to distinguish “law” as a particular phenomenon distinct from social structures that may also create expectations about behavior.26 On the continuum of forms of social control, however, platform law is fairly easy to call “law” because of the level of coercive control it can exert.27

“Facebook law” and “Twitter law” have tremendous influence on what the internet looks like for each of us. Social media companies are the gatekeepers to communication—they decide what we can share, who we can share it with, and indeed (given account suspension and termination policies) whether we can share at all.28 Private companies increasingly assume the role of curating the information world in which we live. We see information that speech intermediaries want us to see—we rely on the rankings of search engine results, and we learn about news through our Facebook feed or the videos that YouTube suggests for us.29 Several companies have gone even further than content curation and have begun affirmatively directing users to particular kinds of speech.30

The rules that these companies develop for our activity on their platforms also determine the extent to which we are able to contest their decisions. In some instances, social media companies provide for mechanisms of redress, such as procedures for challenging content removed pursuant to copyright notice and takedown schemes.31 Yet these mechanism remain inconsistent and often difficult to use, and many users whose posts have been removed or accounts terminated have few realistic options for contesting those decisions.32

Platform law would not have as much of an impact if the costs of exit were not so high. Although a user is theoretically “free” to leave a platform and choose another if he or she disagrees with the law established by the platform, this freedom is not meaningful if the user’s social and professional contacts are bound to that platform.33 As Gillespie notes, “The longer a user stays on a platform and the larger it gets, the more she is compelled to stick with it, and the higher the cost to leave.”34 This is compounded by the absence of portability—users are not able to take contacts, interactions, and content to other platforms.35

36.3 Elements of Platform Law

Platform law is composed of four central elements: contract law, substantive law, procedural law, and technical law. Contract law includes the terms of service that govern the relationship between user and company. Substantive law includes both “legislation” (such as community standards or rules) and “common law” (the communications and practices of companies that elaborate and interpret those standards or rules). Technical law includes the design and technical choices that enable, nudge, and constrain the behavior of users on social media platforms.

Platform law serves many purposes. For-profit platforms have vested financial interest in controlling the information they transmit in order to achieve their commercial objectives. Platform law helps companies communicate to users about expected behavior on the platform. Platform law is often needed to respond to the legal requiments of the states in which the platform does business. Local law may impose direct or conditional obligations on social media platforms to control the activity of their users. Background norms of liability—not only liability for their user’s activities36 but also contract law governing their relationship with their users—create legal risk that social media companies manage with platform law. Companies also use platform law to prevent harms to their image or brand both ex ante and ex post—ex ante, by preventing behaviors inconsistent with their professed values and ex post, by limiting legal liability.

The following table catalogs the various forms of “platform law” deployed by social media companies.





	Element
	Description
	Examples





	Contract Law
	contractual provisions governing the respective rights and duties of users and company
	• terms of service (ToS)



	Substantive Law
	communications with users about expected norms, procedures, and sanctions (legislative and administrative law)
	• community standards or rules (including policy rationales and examples)

• explanations of policies and actions (posts, statements)

• warnings, notices, explanation of actions sent to users

• transparency reports




	content moderation and user account practices (decisional law)
	• decisions about what content to remove or allow, when and how to sanction users

• decisions made in response to appeals

• decisions of expert bodies on content




	internal guidance and policies used to moderate content and govern user account suspension and termination
	• internal policies and documentation

• moderator training materials

• records from meetings




	Procedural Law
	procedures for flagging, reviewing, and removing content and sanctioning users
	• user flagging

• algorithmic flagging

• moderator review

• community moderation

• user moderation (reddit karma, 4chan janitors)

• procedures and criteria for escalation

• procedures and criteria for sanctioning

• appeals processes




	Technical Law
	technical and system design choices
	• what kinds of posts are allowed (links, text, photos)

• how much content is allowed

• real name requirements

• algorithms for content moderation

• mechanisms that feed into algorithmic preferences (likes)

• tools for sharing content (retweets, shares)

• tools providing users with control over content








36.3.1 Terms of Service

The contracts that companies enter into with their users—the terms of service governing the respective rights and obligations of users and company—are the most obvious form of platform law. These contracts “spell[] out the terms under which user and platform interact, the obligations users must accept as a condition of their participation, and the proper means of resolving a dispute should one arise.”37 These terms of service are generally very broadly drafted to limit the legal liability of the company.38 In addition, they typically specify the jurisdiction and choice of law for the resolution of any disputes.39 Users are required to accept these terms in order to use the service.40

Internet platform terms of service are not generally based on any one jurisdiction’s law,41 although they may reflect elements of national law for users in particular jurisdictions. In general, the policies and practices of social media platforms restrict more than what is required by either domestic or international law.42 Facebook, for example, has fairly conservative policies regarding nudity, allowing posts that show male but not female nipples with the exception of breastfeeding images and mastectomy photos.43 YouTube removes “sexually explicit content, animal abuse, drug abuse, underage drinking and smoking, gratuitous violence, and hate speech.”44

36.3.2 Substantive Law

The substantive law of platforms is composed of noncontractual communications to users about what content is permitted on the platform. There are several ways in which this law is generated, including through: (1) rules developed by the company about what content is prohibited; (2) decisions about content removal and user sanctions; and (3) internal guidance provided to company moderators or policy employees about how to apply content rules.

Rules. Many platforms have developed rules, often drafted in “plainspoken language,” that describe what content is not allowed on the platform.45 Facebook’s Community Standards, for example, describe prohibited content and also provide rationales for its policies and examples of speech that will and will not be tolerated on the platform.46 Companies also regularly issue statements regarding content moderation issues, ranging from blog posts to press releases.47 Substantive law also includes transparency reports that the company issues about its content moderation decisions,48 official statements and testimony before governmental bodies, as well as the communications that are sent to users to warn them of violations and to explain actions that have been taken in response to violations, including content removal and account suspension and termination.

Decisional Law. Every day, employees of social media companies make countless decisions about what content to remove and what sanctions to apply to users for violations. In his most recent report to the UN Human Rights Council, UN Special Rapporteur Kaye recommends that social media companies begin to collect and share with users this decisional law:

The companies are implementing “platform law,” taking actions on content issues without significant disclosure about those actions. Ideally, companies should develop a kind of case law that would enable users, civil society and States to understand how the companies interpret and implement their standards. While such a “case law” system would not involve the kind of reporting the public expects from courts and administrative bodies, a detailed repository of cases and examples would clarify the rules much as case reporting does.49

Decisional law includes determinations of what content to allow or to remove, when users should be sanctioned, and what sanction to apply when. This law is generated by moderators on the front lines as well as by those who make decisions on escalated cases. It also includes the decisions of expert bodies such as the “Oversight Board” proposed by Facebook, which is intended primarily to review and if needed reverse decisions that Facebook makes in applying its Community Standards.50

Internal Guidance. Finally, substantive law would also include internal guidance and policies, including documentation and training materials given to moderators.51 Facebook, for example, has published the internal guidelines used by its moderation team, and it has announced plans to also publish minutes from periodic meetings of its Content Standards Forum, an internal group that meets regularly to discuss policy issues and potential policy changes.52

Both legislative and decisional platform law appear to evolve faster than traditional law. In particular, companies frequently update their policies in response to specific controversies. For example, Facebook’s Community Standards define hate speech as speech that attacks an individual based on a “protected characteristic—race, ethnicity, national origin, religious affiliation, sexual orientation, caste, sex, gender, gender identity, and serious disease or disability.”53 In the wake of the Syrian refugee crisis in Europe, however, which was associated with spikes in anti-refugee speech online, Facebook developed a new category of “quasi-protected” characteristics for migrants, which provides protection from violent and dehumanizing speech, but not calls for exclusion.54 This law develops iteratively as it is applied over time to new and more complicated factual scenarios.

36.3.3 Procedural Law

Although each company uses different processes for identifying and making decisions about content, those processes form part of the company’s platform law because they influence the decisions that are made. How content is flagged, for example—whether by ordinary users, super users, or algorithms—can build different biases into the system. Typically, content moderation includes some version of identification of problematic content, bulk review by outsourced workers, and review of challenging cases by internal policy teams.55

Many companies rely on flagging by users or algorithms.56 Facebook has historically relied on users to flag potentially problematic content but has begun using algorithms to do more and more of this task. Other companies rely on super users or trusted flaggers, “typically experts, high-impact users and, reportedly, sometimes government flaggers.”57 Some companies might also empower “authorized flaggers” who are organizations or entities that “have the expertise or the urgency to flag certain kinds of content quickly—police departments, health organizations, child-protection groups, fact-checking organizations, and so on.”58 Others ask users to tag their own content.59

Once identified, content is often reviewed by moderators who decide whether to ignore the flag and allow the content to remain, delete the content, or escalate the issue for a higher level of review.60 In many cases, content reviewers are working under extreme time pressure to make decisions.61 Once escalated, company employees on policy or trust and safety teams consider the content and may also engage in consultation with advocates and local communities about specific content concerns.62 Escalation also allows managers to reach out to law enforcement if needed in cases that constitute potential crimes, or to connect with mental health agencies or organizations in cases of suicide or self-harm.63 Other than in the context of copyright, very rarely do companies provide counternotice to users that would allow them to challenge removals.64 Companies are increasingly trying to offer appeal options,65 but remedies remain largely untimely and opaque.66

36.3.4 Technical Law

Technical law includes the range of technical and design choices that influence or affect user behavior. As Gillespie explains: “Platforms have many ways to direct the flow of information, structuring participation such that some actions are possible and others are simply unavailable. All aspects of a platform’s material design can be understood, together, as a kind of architectural regulation.”67 Although this law includes a range of choices regarding the design of the platform, one example will be highlighted here: algorithmic content curation.68

Algorithmic curation determines what content is prioritized for or presented to the user. The purpose of curation is to provide the user with more of what she or he wants to see, and it does so by prioritizing content that has generated engagement by the user in the past. As Facebook explains:


Posts that you see in News Feed are meant to keep you connected to the people, places and things that you care about, starting with your friends and family. Posts that you see first are influenced by your connections and activity on Facebook. The number of comments, likes and reactions a post receives and what kind of story it is (example: photo, video, status update) can also make it more likely to appear higher up in your News Feed.69

In this example, Facebook purports simply to be showing us information that we care about, but it is making a range of normative assumptions in the process. Among other things, it is assuming that our past engagement habits are a reliable and acceptable proxy for our information preferences. Research indicates, however, that online material that evokes strong negative emotions often generates the most engagment.70 Using engagement as a proxy for information preferences thus privileges content that generates strong negative emotions. Others fear that algorithmic curation can create filter bubbles because users are more likely to engage with content they agree with, and such content is then amplified by algorithms extrapolating from past engagement. Using engagement as a proxy for preference thus “decreases ideologically diverse, cross-cutting content people see from their social networks on Facebook by a measureable amount.”71

36.4 Realizing Hybridity through Autonomy

Although the reasons that platforms have developed their own “law” are understandable, there have been costs. Not only does platform law limit individual choice and autonomy, but the resulting rules are applied globally and thus foreclose meaningful consideration of context. Tailoring speech rules to the needs of each jurisdiction is essential given the highly contextual nature of speech itself as well as the harms it can engender.

Platforms could minimize the extent to which they impose a “one-size-fits-all” set of norms by giving users more authority to choose the content they receive. Greater user choice has been advocated by many, and recent contributions by Tarleton Gillespie72 as well as Danielle Citron and Ben Wittes73 have suggested ways in which social media platforms might achieve this. Greater user autonomy would provide individuals with the ability to form affinity communities online and through those communities determine the speech norms that will govern their expressive activity.

36.4.1 The Risks of Platform Law

Social media companies, faced with threats of liability from states and pressures from users to provide content consistent with their values, are developing sui generis legal systems. These systems, however, do not go as far as they could, and should, to accommodate diversity. Rather, platforms are developing rules that allow some individualized tailoring but are intended where possible to apply to all users. This section discusses the impact this approach can have on the substantive values associated with pluralistic ordering: (1) affirmation of diverse affiliations; (2) rule of law and accountability; (3) better substantive decision-making; and (4) greater legitimacy.

Diversity. Individuals participating on social media have multiple and diverse community affiliations.74 They are not able, however, to choose the norms by which they want their communities to be governed. Individuals have some ability to determine the specific content they see through their choices of who to friend or follow and (less transparently) through the content with which they engage. The rules governing content, however, are made by the platform. Even if I might prefer to follow a different set of rules regarding speech in a particular community, I am nonetheless bound by their terms of service, community guidelines, and other aspects of platform law.

By imposing a one-size-fits-all platform law, social media platforms inevitably limit diversity. The rules governing speech on platforms “are crafted by small teams of people that share a particular worldview.”75 There are likely many social media users who are generally satisfied with the normative rules on expression that Facebook imposes on their speech. A minority, however, might want different rules. As Gillespie notes, “Put another way, I am not a pornographer or a terrorist, but I am also not a whistleblower, a drag queen, a Muslim, a lactation specialist, a sex educator, or a black antiviolence activist.”76 Individuals in those groups might prefer a different set of rules about what speech is permitted and what speech is prohibited.

Being able to realize and be a part of diverse and multiple communities helps foster individual self-expression. Such autonomy is not only important in and of itself for self-realization but also for protecting the vulnerable. Lactation specialists and black antiviolence activists may not only prefer a different set of norms, but they may need a different set of norms. To the extent it seeks to please most of the people most of the time, platform law risks imposing majoritarian preferences that operate to the detriment of less powerful or more vulnerable groups.

Rule of Law and Accountability. Recognition of multiple communities also has the power to act as a restraining force on lawmaking by social media sites. Currently, there are few—if any—constraints on platform law. As Jonathan Peters notes: “Essentially, the companies are developing a de facto free speech jurisprudence, and in doing so they appear to be free to devise their content rules unconstrained by constitutional limits, including those imposed by the First Amendment.”77 Recognizing the existence of multiple community affiliations and different preferences regarding the norms governing speech would help social media platforms “to take a restrained approach to their own potentially jurispathic power, always asking whether deference to other norms might potentially be possible.”78 Even the very recognition that there are potentially a range of different preferences regarding speech would help platforms “to consider the existence of other possible decision makers.”79

Developing a sense of restraint and mechanisms of accountability is particularly critical because of the invisibility of platform law. As Merry notes, “law is different in different kinds of spaces,”80 and law in this space is particularly obscure. Technical regulation, for example, is generally invisible to users because it operates behind the scenes and is naturalized in ways that make the agency behind the decision invisible to the user.81 Other forms of nontechnical platform law are equally invisible because the company has the ability to choose what to share with users. The result is that platform law is not accountable either to national regulatory authorities or to users.

Improved Decision-Making. There is considerable bias built into platform law. This is true not only with respect to the affirmative rules created by employees of these historically U.S.-based platforms. It is also a function of the technical law created by platforms for moderating content. For example, reliance on user-flagging imports bias.82 Users often flag content not because it violates terms of service, but because they disagree with it.83 Further, “[f]lagging systems can also be gamed, weaponized to accomplish social and political ends.”84

Pluralistic ordering would promote better decision-making because it encourages “variation and experimentation.”85 Currently, it is extraordinarily difficult for social media companies to consider the context of speech. Despite their professed commitment to doing so, the enormous quantity of speech that moderators must review every day requires platforms to cabin their policies into specific rules and examples. These specific rules and examples necessarily make the decision process more abstract and less contextualized, thus rendering it even harder to respond to the potentially limitless variations in human speech. As Jacob Brogan has argued, “Slurs accumulate in real circumstances and real-time, drawing strength from the particularity each new repetition. Where Facebook apparently aims to treat such language in the abstract, it is this situational specificity that hones the edges of ugly words, giving them the power to cut.”86

Providing opportunities for users to choose different sets of speech rules would provide more opportunities to experiment with norms that are tailored to local contexts. Chinmayi Arun, for example, has called attention to what she calls “hyper-local” content, such as harmful speech that might carry “baggage” in one particular locale but be entirely unknown to employees of a U.S.-based corporation.87 It is challenging for general rules to provide a basis for addressing such hyperlocal content. Platforms are increasingly consulting with experts and communities to identify and understand such speech.88 As Arun notes, while consultation is important, “when one considers the diversity of jurisdictions involved and the fact that the experts cannot possibly have local knowledge of these jurisdictions, it becomes apparent that this is far from simple.”89 Experimentation through pluralistic ordering would provide an additional option for considering context. Individual communities organized around a desire to be affiliated with particular speech rules could experiment in developing rules that attend to local content.

Greater Legitimacy. Pluralistic ordering online would also increase the legitimacy of platform law. When people participate in decisions that affect them, they are more likely to accept decisions with which they disagree.90 The legitimacy of an institution can depend both on how the institution is perceived as well as whether the institution in fact possesses justified authority, such as in terms of law or expertise. Here, the platform has the authority, but its law is unlikely to be perceived as legitimate without participation—and indeed, the constant critique of moderation decisions reflects this. Allowing groups to choose their own speech rules would acknowledge “the plurality of legitimating authorities and power bases from which normative orders emerge.”91

36.4.2 Autonomy by Design

Platform law can better vindicate the values of pluralism by implementing technological design that allows individuals greater choice over the norms by which they want to be governed. This approach would enable each individual to become a decision maker with respect to the information and expression they want to consume. For example, platforms might create a range of content-based filters from which users could choose. These filters would function like the lighting gels used in theaters—a stream of white light might be overlaid with a gel that removes certain wavelengths to generate a particular color.92 A platform could, for example, allow users to choose ideologically diverse content or content from one end of the political spectrum or another. There could be “family friendly” gels that eliminate all nudity, violence, hate speech, and other content about which parents might be concerned. Users could also switch between filters. Perhaps a user would like to have access to views across the political spectrum during the day, but only reassuring and ideologically affirming content in the evening.

Social media companies need not themselves determine in advance what the user’s actual information preferences are, but can rely on users themselves, both as they express their own preferences or express a desire to share the preferences of others. Citron and Wittes, for example, suggest allowing individuals to also share blocking lists, so that individuals do not need to create and recreate these lists.93 Platforms could rely on users to generate additional information that could inform preferences. For example, users might be allowed to flag content not only for terms of service violations but also as interesting, irrelevant, or boring.94 Gillespie suggests that more user flagging might “accumulate into actionable data for users” and thereby become a “collective lens” by which “users could filter their viewing experience.”95

Platforms do already allow some measure of user autonomy. Users can determine their Twitter feed by choosing whom they follow, and they can tailor their feed by muting and blocking other users. Twitter has also asked users to rate their blogs “adult” as a way of “let[ting] users continue to post explicit pornography, while using the self-rating to shield users who do not want to encounter it.”96 Facebook is in some ways built on choice, since users determine who their friends are. It also allows users to determine which of their friends’ content they want to see first, form affinity groups (including private groups), specify what kinds of ads they do and do not want to see, and block other users.97

These choices, however, do not provide meaningful individual control over content. This is particularly the case given how difficult many of these controls can be to implement. Following and blocking are relatively straightforward, but prioritizing your Facebook feed requires users to locate “News Feed Preferences” in the settings menu and scroll through a list and check the friends to prioritize. (And even then it is only possible to designate thirty friends in this way.98) It is not clear how many users take the time to tailor their feed in this way, or how many even know this functionality exists. Radical user autonomy requires the implementation of a range of controls are easy to implement, clear, and transparent.

Further, merely allowing users to tinker with curation does not constitute meaningful choice about norms, merely a measure of control over content. Users do not have the ability to choose speech norms that permit hate speech that would be banned in many jurisdictions around the world, or ones that would prohibit all discussion of the Israeli/Palestinian conflict. Even the controversy over Sarah Jeong’s hiring by the New York Times indicates the wide variety of approaches to the definition of what is “racist” speech.99 Why not give users the ability to choose the definition of racist speech they want to prohibit?

The internet provides an ideal platform for developing customized, individual solutions to social problems.100 It offers tools that could enable individuals to form communities by choosing speech norms together with others. This kind of “community law”101 would not mean that users would be required to reach agreement ex ante (or even ex post) about the norms that will govern content. Rather, these choices can be fulfilled by allowing users greater ability to determine the content they receive.

36.4.3 Objections to User Autonomy

There are at least five significant objections to greater individual autonomy and user choice online. The first has to do with the need for mandatory default rules that may trump user choice in certain instances. There are some normative choices that platforms should not respect. The second problem has to do with hate speech online. Is it appropriate for a platform to allow a community of users to permit racist speech? The third problem is about the right to be heard. Allowing users more choice of who they hear means some people will find it harder to be heard. Fourth, there is the concern that greater user choice will simply compound the problem of content bubbles and make us all more isolated in the end. Finally, there is also the question of the extent to which platforms may nonetheless reject user choices that are inconsistent with their commercial objectives.

Mandatory Rules. Pluralism does not mean that just because a group of users would like to be governed by a particular set of rules, the platform must respect those choices in all instances. Even within a system that vindicates user choice, it still may be necessary to impose mandatory rules on communities—“mandatory or regulatory laws that, for paternalistic reasons or in order to protect third parties, [should] place limits on private legal ordering.”102 There may be some kinds of content that, even though the listener desires to hear it, society does not want them to hear it because it will cause harm to them or others. This might include most obviously content like child pornography. It also would include language that incites direct harm against an individual, or in which representations of violence, and the attention it draws, lead others to engage in similar violence.103 Finally, mandatory rules might also prevent speech that, although desired by the individual, is deemed by the platform or society as posing a harm to the individual that hears it, such as pro-anorexia content.104

Hate Speech. Greater user control could also mean that some users might choose rules that allow them to engage in hate speech that falls short of triggering a mandatory rule, but which nonetheless has corrosive effects on individual dignity or other social values. Allowing users greater autonomy in choosing the normative rules that govern their speech does, however, not mean a return to untrammeled self-governance where anything goes.105 At least with respect to the dignitary harms of hate speech, technological design might provide an answer.

Technical design can provide an means for protecting individual dignity because it can enable users to avoid speech that assaults their dignity. If a user does not want to hear racist speech, they should be able to make that choice. Providing users with choices about what they want to hear maximizes both the right to speak and the right to be free from harmful speech—it allows users to say what they want but gives other users the ability to decide whether they want to hear it.

Hate speech does more than assult individual dignity—it can also incite discrimination or contribute to a climate in which violence or discrimination are tolerated, accepted, or even glorified. Protecting social values of tolerance and inclusivity requires more than just allowing individuals who do not want the content to opt-out of speech; it may require preventing individuals who want this content from receiving it. This is the kind of line drawing that should be done by national jurisdictions in the first instance and then incorporated into mandatory rules applied by platforms.

The Right to Be Heard. Allowing individuals to choose not to hear particular speech means that some individuals will experience limitations on their ability to be heard. In documenting political contestations around breastfeeding photos on Facebook, Gillespie notes:

These activists want breastfeeding to be seen, for a variety of personal, social, and political reasons. This makes them similar in aim and tactics to the performers and drag queens thwarted by Facebook’s real-name policy, to protesters seeking attention and legitimacy on Twitter, to artists turning to social media to spread their political message.106

People don’t just want to speak, they want to be heard.107 They want to be seen, even when it goes against “the wishes of those who would marginalize and silence them.”108 However, when the right to hear (and not to hear) and the right to be heard are in conflict, the right to hear should be given priority. Allowing individuals to choose who they want to hear, even if that means some individuals will have a smaller audience than they might otherwise have, is the least restrictive means of balancing these two rights.

Content Bubbles and Isolation. Radical user autonomy would also allow individuals to insulate themselves from opinions and ideas in tension with their own, thereby encouraging fragmentation and isolation and decreasing the ideological diversity to which individuals are exposed. Thus, increased user normative autonomy would not necessarily bring “participants to the conflict into a shared social space.”109

Nonetheless, allowing users to choose their filter bubbles provides advantages over the status quo because it would at the very least expose those bubbles for what they are. Platforms have a vested interest being viewed as “open, impartial, and non-interventionist.”110 Nonetheless, they are making a range of effectively invisible choices that influence user experiences online. Allowing or even requiring users to decide for themselves which perspectives they prefer to hear will make more transparent the fact that a choice is being made. It may also contribute to greater exposure to ideological diversity overall by giving users the ability to explore differing perspectives and contrasting opinions.

Commercial Objectives. A platform may also want to establish general rules for speech with which it does not want to be affiliated in order to protect its brand. Nonetheless, there may be a fairly broad range of speech not inconsistent with a company’s brand that could be turned over to users. Giving users the ability to opt out of speech might also resolve at least some of the potential negative repercussions of speech inconsistent with their brand. There are also commercial benefits of greater autonomy, both in terms of realizing user preferences and enabling content moderation at scale. Enabling user choice would relieve platforms of at least part of the financial and moral burden of managing user behavior—a burden that will only increase with time.

36.5 Conclusion

Early internet libertarians did not envision the current problem we face online. The choice is not, in fact, between self-government and governance by the nation-state. It is between self-governance and governance by platform. At the moment, platform law offers a remarkably inadequate compromise. By trying to present a single set of rules that apply to all users, platform law is inevitably both overbroad and underinclusive.

In some ways, radical user autonomy may be a return to earlier theories of the internet, which emphasized that regulation must be voluntary, contractual, and driven by private parties. Johnson, Crawford, and Palfrey, for example, advanced a model of “peer production of governance” in which regulation would be carried out by end users determining on an individual basis what content they will and will not trust.111 Returning to principles of user autonomy can provide a necessary check on the jurispathic power of platforms, while also improving content decisions, increasing the legitimacy of platform law, and protecting individual rights.

This loss of control may seem threatening to companies and users alike. Companies will be skeptical about the risks to their brands that user autonomy may bring. And users may resist giving up the myth that their social media environments constitute a neutral reflection of the world around them. At the very least, however, enabling greater user choice will help reveal the normative choices that already underlie the content we consume online.
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The Arab Spring revealed the remarkable role that new technologies can play in upending political authority. This chapter explores what role new technologies can play in helping to bring forth social revolutions—or what Kwame Anthony Appiah calls “moral revolutions,” inciting change not in government or laws but in social attitudes and real-world behaviors.1 Can new technologies enable new social relations, based upon principles of democratic participation, equality, dignity, and human rights? Social change relates not only to regime change but to change in people’s way of thinking.

The pundits—even those most enthusiastic about the internet—seem to have little hope that new technologies, at least in the way of social media, can produce anything quite so transformative. Indeed, the consensus seems to be that social media makes real-world organizing more efficient, but is otherwise far from revolutionary. Social media, the pundits concur, is good at solving coordination problems. Text messages, Twitter, and Facebook enable “ad hoc synchronization” of thousands, indeed potentially hundreds of thousands, of protesters, letting them know where and when to meet. Because it is nonhierarchical, bits of information can move through huge numbers efficiently. In the Philippines as early as 2001, a simple text—“Go 2 EDSA. Wear blk” —went viral, leading a million people over the course of just a few days to converge on a particular street in downtown Manila.2 Three days later, Philippine President Joseph Estrada had been ousted, replaced by the vice president.3 A decade later, the same tools would help to topple dictators from Ben Ali in Tunisia to Mubarak in Egypt and Gaddafi in Libya with similarly astonishing speed.4 Hosni Mubarak’s decades long dictatorship came to an end after just eighteen days of protest, with millions gathering in Cairo’s Tahrir Square.5 The Facebook page that started it all, “We are all Khaled Said,” had some 800,000 followers at the revolution’s climax.6

This is astounding. Indeed, if social media ultimately proves to only be a tool for coordinating public action, the power of this technology is awesome, as the Arab Spring, which saw the routing of these established dictators, made clear. But that begs the question: Can the internet do more? Do our new digital technologies and social media have the power to change society?

If we concede that social media has political power, as we must in the face of the Arab Spring, should we also conclude that social media has social power? The well-known pundit and author Malcolm Gladwell’s initial conclusion is no. “The instruments of social media are well suited to making the existing social order more efficient,” he writes, but “[t]hey are not a natural enemy of the status quo.”7 Gladwell argues that new technologies may in fact slow real social change by making people feel they are doing something meaningful when they are not. Gladwell and others worry that the internet breeds “slacktivism,” weak protests by people expressing their alliance for the cause du jour by pressing a “Like” button from the comfort of their couches.

Writing in The New York Review of Books, Steve Coll dispassionately surmises that “Facebook and other digital networks can speed political communication and provide efficient tools for organizing protests”8 and not much more. Internet enthusiast Clay Shirky offers a similar assessment: social media, he concludes, is not a replacement for real world activism but merely “a way to coordinate it.”9 According to these commentators, the internet will bring “small change”10 at best, improving efficient communication and solving coordination problems but not spurring fundamental social transformation. Call this the “Internet as a Tool of Freedom” thesis, with freedom defined narrowly as political freedom.

On the other end of the spectrum is a view of new technologies as a central threat to freedom.11 State control of the internet in places like China and Iran, in the form of firewalls cutting their people off from global sites such as YouTube and Facebook, limit access to knowledge and the ability to organize with others, both essential ingredients for democratic rule. These governments not only limit the information available to their people but also propagate misinformation and suppress stories of corruption, violence, and internal dissent. Internet activists who seek to expose corruption are arrested, beaten, and sometimes even killed. Some argue that the perfect surveillance of dissent that new technologies allow make the internet a far more powerful tool of repression than of freedom. Furthermore, governments can simply turn off access at any time. At the height of the Egyptian revolution the government famously shut down the internet for five days.12 Similarly, the Iranian government during massive protests in 2009 disabled mobile phone users from texting.13 Indeed, the “Repressive Technologies” camp rightly bemoans the ways the internet is used to spy on people, spread disinformation, censor, spread propaganda, and maintain a culture of fear and repression.14 In still other places, the internet is marginal because so few people have access to it at all.15

Nevertheless, there are reasons to be more optimistic about the revolutionary potential of these technologies than either camp has been thus far. In this chapter, I argue that technology such as social media during the Arab Spring was used as more than a mere coordination tool promoting efficient street demonstrations. Bloggers and Facebook users employed these technologies in many of the same ways that the printing press was employed during the Enlightenment period—to upend traditional authorities, to engender popular participation in debates over governance and values, and to foster care and empathy for fellow citizens. Contrary to popular perception, the Arab Spring demonstrates how today’s technological tools can go the next mile and transform not just politics but societies themselves. Social media helped begin to lay a foundation for democratic accountability, participation, and egalitarian norms.

The use of new technologies during the Arab Spring and the next phase of nation-building also illuminates the role that technologies may play in elaborating and mediating legally pluralist societies around the globe in ways that promote accountability, democratic participation, inclusion, equality, and human rights. Just as the post–Cold War era demonstrated the complex pluralism of multicultural modern nations, the period during and after the Arab Spring elaborates the realities of crafting new social and legal orders in a postcolonial and often postsecular context. The final part of this chapter explores how the internet and technology may be used to publicize the multiplicity of normative and legal options available in secular states, Islamic democracies and even fundamentalist authoritarian regimes. Through examples, the chapter explores how nonstate actors are helping to influence constitutionalism and other lawmaking in Muslim majority states by using technologies to elaborate plural normative and legal options, thus undermining fundamentalist stranglehold on social and legal authority.

Make no mistake. This chapter affirms the approach of Molly Land and Jay Aronson, who eschew “reductionist thinking about technology, which focuses on innovation and technology as silver bullets or even as goals in and of themselves, rather than as tools that embody both opportunities and risks.”16 Indeed, now more than ever we are aware of the dangers technologies like social media can pose to democracy and human rights, from the dissemination of misinformation, to cyberwarfare in the form of exercising undue influence on voters,17 to increasing polarization spurred by communicating exclusively with like-minded communities on the internet.18 The goal of this chapter is not to reject or ignore these important insights, but rather, it is to offer a complementary view that elucidates important but often overseen technological affordances toward democracy and human rights.

37.1 Two Revolutions

To understand social media’s potential as a technology of enlightenment today, it is helpful to return back to two revolutions of the past—the American Revolution of 1776 and what Kwame Anthony Appiah calls the “moral revolution” that brought an end to the practice of foot binding in China in 1911. I will argue that technologies of enlightenment helped bring about these social revolutions. In these two historical instances, technology inspired social change—changing the ways that we think about each other and our role in society.

To see this, let us turn to consider a turning point event of the American Spring of 1776. By all accounts, the forty-six-page document called Common Sense, published by Tom Paine in January 1776, was critical to what made American independence a true revolution. Though it is hard to imagine now, in fact, at the time of its writing, independence and republican government were far from the minds of the American people, or even most of its leaders. As Thomas Jefferson later wrote, “[I]n July of 1775, a separation from Great-Britain and the establishment of Republican government had never entered into any person’s mind.”19 The American historian Eric Foner describes the situation by the end of 1775 as not much different. “Despite the fact that war was in progress and British authority was in fact suspended, most political leaders still vindicated their actions by invoking the ‘rights of Englishmen’ rather than the goal of independence and the hope persisted that a peaceful accommodation could be reached.”20

All of that changed with the publication of Paine’s Common Sense on January 9, 1776, in Philadelphia. At a time when both “independence” and “republic” had become dirty words, Paine made the most surprising—and persuasive—case for not only declaring independence from the British crown but for establishing a new world order independent from monarchy itself. Through 1775, the debate focused on shaming the Crown, highlighting the ways in which the mother country violated her own laws. But the publication of Common Sense broke with these earlier works in that it exposed the shaky foundations of the British legal system itself. Calling upon knowledge from his Quaker schooling, Paine skillfully quoted Biblical passages to argue that the Bible did not divine any one ruler or family as kings for all time—far from it, Paine quoted passages of the Bible exhorting against monarchy as sinful. Paine “understood only too well the necessity of stripping monarchy of its Biblical authority.”21

In just forty-six pages, Paine accomplished a remarkable feat—he showed that the monarchy was not divinely inspired but simply invented—and “the most prosperous invention the Devil ever set on foot for the promotion of idolatry”22 at that. Stripping the monarchy of its divinity opened the entire system up to critique, even mockery. Paine asked the American people point-blank whether “a French bastard landing with an armed banditti” on the shores of England has a claim of “very paltry rascally origin” indeed.23 Within weeks, commoners and elites alike were buying, reading, and talking about Common Sense. In the parlance of today, Common Sense went viral. The pamphlet went into multiple printings. It also crossed platforms. As Eric Foner describes, between January and July 1776, “scarcely a week went by without a lengthy article in the Philadelphia press attacking or defending, or extending and refining Paine’s ideas, and the same was true in other cities as well.”24 The rest, as they say, is history. Within a period of just a few months, “the prevailing ideology of an entire continent” had been toppled.25

Common Sense was a “technology of enlightenment” in many senses. First, Common Sense was the embodiment of the revolutionary technology of the day, the printing press. The printing press—already some three hundred years old at the time of Paine’s pamphleteering—was not simply contemporaneous to the period known as the Enlightenment; it was an engine of it. The printing press helped bring the Bible to the people, made widespread Martin Luther’s critiques of the Church, helped create the modern nation-state, and put the artifacts of democratic debate into the hands of the common person, making it more possible for individuals to think for themselves. “Sapere aude! Have courage to use your own understanding!” is of course Kant’s motto of the Enlightenment.26 Technology helped make this possible. Common Sense helped to bring democratic debate to the people in more specific ways as well. First was Paine’s choice to publish a pamphlet—and not a series of letters to the editors, as he had initially intended. A pamphlet was relatively cheap and once purchased, people could carry it, share it, and read it aloud to others in taverns and coffee houses.

Ultimately, however, the effectiveness of Paine’s Common Sense was “as much how he said it as it was what he said.”27 As Scott Liell writes, “By writing in an accessible, demotic style, Paine invited all Americans into a debate that had been previously confined for the most part to an educated, politically active few. He constructed his arguments from materials that were familiar to the average colonist, favoring allusions to popular history, nature, and scripture rather than Montesquieu … By including all of the colonists in the discussion that would determine their future, Common Sense became not just a step in the journey toward American independence but also an artifact in the foundation of American democracy.”28 Paine’s style differed from the legalistic arguments of the leading lights of the day. His argumentative and emotional writing style sought not only to convince people but to “move readers to action.”29 Indeed, Common Sense is often compared to Hogarth’s Gin Lane, as propaganda that was “emotionally hot.”30

In the end, Paine’s little book spurred “a change of society, not just of government.”31 To be sure this had been Paine’s driving aim. Paine had no desire to help obtain American independence only to see Americans name a different King George their ruler.32 Common Sense was not simply a polemic against monarchy and hereditary succession; it was an eloquent call to arms for the creation of a beacon of freedom and democracy for the whole world. Perhaps most fundamentally, Paine helped reveal government as not divine, but man-made—and as such, something to be created by the people to serve their best interests. Paine may have believed the success of his effort the result of reasoned argument. “The mind once enlightened cannot again become dark,”33 he famously stated. Many today might assume that arguments against monarchy must be based on entirely rational argument. But because the monarchy was itself based in religion, Paine’s success lay just as much in appealing to religion and emotion as it did to rational argument.

Let us turn next to a deeply engrained, disabling social practice, which did not crumble in the face of reasoned arguments alone: foot binding in China. Something more was needed to make the tide turn. The practice of foot binding existed for a millennia in China before it finally disappeared in the early twentieth century. In a recent book, The Honor Code, Kwame Anthony Appiah notes that the reasoned arguments against the practice were known for centuries—the practice was excruciatingly painful, disfiguring, and disabling. But Appiah argues that the reason foot binding was not easily responsive to these arguments is because foot binding was premised upon notions of female honor, not reason. The feet of girls as young as eight were tightly bound in an excruciatingly painful and disabling process, with toes curved inward toward the heels of the foot, wrapped, and stuffed into tiny shoes—some just five inches long—to deliberately stunt the girls’ feet.34 Tiny feet became eroticized; three inches was considered an ideal foot size for a grown woman. Of course, foot binding served a more insidious purpose, severely limiting girls’ mobility and thereby ensuring that they remain not only chaste but also docile and dependent.

Appiah describes the eventual end of foot binding in the early twentieth century as a “moral revolution.” What accounted for the sudden end of this horrific practice? There are two dominant accounts. The political theorist Gerry Mackie argues that the practice was ended by the campaigns of pledge associations in the late nineteenth and early twentieth century. Before the pledge associations, parents had long understood the harms of the practice to their daughters, but they continued the practice anyway, worried that a daughter whose feet were not bound would not be able to marry—bound feet were a sign of a woman’s honor, that is, her chastity. But in the late nineteenth century, “Natural Foot Societies” emerged in major Chinese cities. The associations required a dual pledge. The parents of girls pledged not to bind their daughters’ feet, and the parents of sons in the relevant intermarrying communities pledged not to marry their sons to girls whose feet were bound. The pledges worked. By 1908, Chinese public opinion was decisively against foot binding, and foot binding of children was altogether absent from urban populations by 1911.

In recent years, Mackie has taken the insights of the foot-binding revolution and applied them to the problem of female genital circumcision (FGC) in many African countries. Today, similar pledge associations in Senegal have ensured that the practice of circumcising daughters to ensure their honor has virtually disappeared where villages have made similar pledges among intermarrying communities. In the female genital circumcision context, there is another important tactic at play—while generations believed the practice is mandated by Islam, today more and more women are reading the Qur’an themselves and learning that the Qur’an is absolutely silent about the practice. Recognizing that the practice is not mandated by God but is rather a cultural invention has enabled communities to more easily renounce it.

Appiah offers an alternative, though complementary, account to Mackie’s history, directing attention to how notions of honor both support and can be a tool for dismantling such practices. Appiah notes that rather than ignore honor as irrational and irrelevant, the sea change in attitude occurred because activists rechanneled honor. First, reformers sought to make it dishonorable to perform the practice on one’s daughter, or to marry one’s son to a girl with bound feet. This is Appiah’s interpretation of the pledge societies Mackie describes. In short, rather than ignoring honor in favor of reason, they deployed honor itself, now making it dishonorable to marry a girl with bound feet.

Second, reformers focused on notions of national honor, and not just the individual honor of families. Arguing that foot binding was a “source of national shame,” turn-of-the-century reformers persuaded people that “their honor practice brought collective dishonor on them, in the face of the wider honor world” of respectable modern nations.35

Both Mackie and Appiah’s studies tell us that social reform movements must take honor and emotion seriously—because our existing cultural practices are built upon them. Appiah concludes that “we may have more success with the emancipation of women from honor murder in Pakistan if we work to reshape honor than we will if we simply ring the bell of morality” or reason. “Shame, and sometimes even carefully calibrated ridicule, may be the tools we need.”36 In short, the cases of foot binding and, more recently, female genital circumcision remind us that getting the arguments and the law right is only the beginning. Other tactics—involving notions of national honor and national shame, patriotism and political emotions—may ultimately be necessary.

While some have suggested that the desire to “save face” and protect one’s honor is a peculiarly Asian or Oriental trait, Appiah disagrees, arguing that the “honor world … is the whole human world.”37 Recall that in 1776, the American revolutionaries sought refuge in world opinion: the Declaration of Independence began with a call to pay “decent respect to the opinions of mankind.”38 “This sense of one’s own country as an actor in a wider world of other nations,” writes Appiah, “is one of the central psychological underpinnings of modern nationalism.”39 America’s founders cited honor in the very last sentence of the Declaration, as well: “[W]e mutually pledge to each other our lives, our fortunes and our sacred honor.” Their personal honor was very much at stake—rather than issue this declaration anonymously, they signed their names to it, risking all the consequences of such a rebellion.

37.2 Tactics and Technologies of Enlightenment in the Arab Spring

What can we learn from these earlier movements, which took place long before the internet, Facebook, and Twitter? I want to focus on three tactics that make an effective “technology of enlightenment,” provoking not only regime change but more fundamental changes in social relations.

The American Revolution did far more than exchange one king for another. Paine’s pamphlet helped push toward democratic government premised on new social ideas of equality, dignity, and brotherhood. Paine’s pamphlet did this not by offering a treatise on democracy—or even any detailed vision of a republican government. Contrary to some contemporary claims, Paine was no architect of democracy, but merely an instigator of it. His sharp wit and accessible writing presented in a short, portable format questioned received authorities and more importantly invited colonists themselves into the debate. Common Sense—an artifact of the printing press—was a technology of Enlightenment because it became the means of democratic participation not the end. Paine’s pamphlet went viral because it was accessibly written and physically easy to share and spread—colonists in Philadelphia read it out loud and debated it in the coffeehouses and taverns of Philadelphia, and carried it to cities afar.

The moral revolution that ended foot binding in China is equally noteworthy for how it provoked an almost immediate change in a social practice that had otherwise persisted for a millennium. This reform effort more fully reveals the importance of engaging political emotions and honor codes alongside rational arguments for change. By “Technologies of Enlightenment” I refer not merely to coordinating tools but to the use of tools that foster liberal democracies premised on human rights and fundamentally human notions of honor and dignity. Technologies of Enlightenment help create the underlying prerequisites of a democratic and just society.

To this end, “Technologies of Enlightenment” often employ three tactics. First, they upend traditional authorities, including both political and religious authorities. Second, they cultivate cultures of participation, critique, and debate. Third, they appeal to political emotions to motivate honorable action and caring for others. Let me be clear: I am not arguing that technologies, old or new, necessarily promote human freedom and justice. I do suggest, however, that modern internet technologies present affordances toward Enlightenment. Like education, another technology of Enlightenment, new internet technologies push us toward enhanced access to knowledge, increased choices, and democratic deliberation about these choices. New technologies also push us toward greater sociability as we connect with others, near and far. There is a distinction between a technology’s affordances—the way the technology leans—and the way activists use technologies of enlightenment. It becomes a technology of enlightenment only in people’s hands.

Presented in this light, I suggest that the pundits have the role of technology in the Arab Spring wrong. Blogs, Wikileaks, YouTube, Facebook, and Twitter did much more than simply give the coordinates of the next street protests. In the hands of the intellectuals and activists of the Arab Spring, these tools were deployed as “Technologies of Enlightenment” in the three senses I have offered: social media was used to upend authority (including both political and religious authorities), cultivate a culture of democratic participation, and engender political emotions to motivate honorable action and caring for others.

37.2.1 Upending Authority

Hannah Arendt observed that “[t]he loss of authority in the powers-that-be … precedes all revolutions.”40 The internet and new technologies are tools of revolution precisely because they can be used to upend traditional authorities, whether secular or religious. First, the internet and social media decentralize information so knowledge comes from new and diverse sources and not just traditional political and media outlets. In authoritarian states, such as Tunisia, Egypt, and Libya before the revolutions of early 2011, this meant that the internet and social media could be a place where citizens publicized antigovernment news and events that the state-sanctioned media otherwise ignored or suppressed. Simply revealing the news on the streets had the effect of undermining the state’s claim on the truth. And because the news is decentralized, it is difficult for the government to control what citizens access.

In Tunisia in December 2010, a brave young woman, Lina Ben Mhenni, blogging under the pseudonym, “A Tunisian Girl,” heard about a fruit vendor in Sidi Bouzid named Mohamed Bouazizi who set himself on fire to protest the confiscation of his goods and his constant harassment by municipal officials and police officers. Ben Mhenni reported details she learned about the incident on her blog, a Facebook page, and her Twitter account. The story eventually crossed platforms, moving to Al Jazeera.

Ben Mhenni herself took part in the demonstration that erupted in the capital after Mr. Bouazizi’s death. She uploaded articles and photographs of the protests to social media sites. At the beginning of January, she went to Sidi Bouzid and other cities where the security forces’ response to the protests had been vicious. She took photos of people killed and wounded by the police and put them all online. By January 14, the country’s dictator of decades, Ben Ali, fled Tunisia. Observers credit bloggers like Lina Ben Mhenni for spreading information that otherwise would have been suppressed. Twitter and Facebook were important to the revolt because they allowed protesters to break the media blackout by spreading video, information, and commentary through the internet and social media operations. It was a dangerous game of cat and mouse for bloggers like Ben Mhenni—a year earlier police found her home and had confiscated her electronic equipment. But Ben Mhenni persisted.41

The Egyptian revolution, too, was spurred by amateur journalists spreading photos and stories of police brutality and state corruption that were otherwise swept under the rug. These stories and images powerfully undermined public confidence in the regime and its own claims to truth. Transparency and information further undermined the regimes. Wikileaks revealed that U.S. diplomats saw Ben Ali as the leader of “a sclerotic regime” marked by “high-level corruption.” Tunisians’ embarrassment and humiliation at these revelations further undermined Ben Ali’s authority.

The whittling away of faith in traditional authorities can also be seen in the spread of jokes and satirical cartoons making fun of the regimes. In Libya, the rise of the political cartoonist known as Satoor, whose work made fun of Gaddafi, allowed the people to laugh at their rulers.42 As Johnny West, a Western journalist who spent months interviewing activists in the Arab Spring countries after the governments of Tunisia and Egypt fell, observes the role of the internet in fueling dissent: “Once you have the Internet, it’s like a big Psst in your ear. However serious the oppression and your very real fear of the regime, you can never actually believe them again, and you know it’s the same for nearly everyone else.”43 The spread of otherwise repressed news, images, cartoons, stories, and information on the internet gives the people courage. It shows the regime is less strong than one thinks, on the one hand, and that that the people are far stronger than authorities would have them believe, on the other. Picture of mobs of protesters assembled in Tahrir Square in Cairo were worth a thousand words, saying, “You are not alone.”

Furthermore, the immediacy of the internet allowed protesters “to get the story out, and keep getting it out.”44 Once posted online, photos of demonstrations in the streets attained permanence. On the internet, “Nothing ever gets lost.”45 The ability to report quickly if government overreacts to protests with violence either tempers the state’s response or, where it does not, provokes more anger among citizens who can witness the violent response themselves and in nearly real time from video bloggers on the streets.

Widespread access to information on the internet undermines authority in yet another way, perhaps more social than political. The internet and other technologies, including even satellite television, play an important role in revealing alternative ideas and ways of life to populations, including women, ultimately showing that the regime’s proffered ways are just one option among many. Oprah Winfrey’s television show is extremely popular in Saudi Arabia, a country where women only just recently earned the right to vote in elections and to drive.46 Dialogue with outsiders is potentially liberating to the degree that it offers the community new options.47 At the same time, satellite television and the internet are being used to effectively highlight debates within Islam. By putting debating mullahs on TV, for example, reformers show that contrary to the depiction of one homogeneous Muslim law, there are many conflicting practices and interpretations on any give subject. The debate contests the divine origins of Islamic law and suggests that even religious law is partly human made.48 The ability to expose and amplify internal debates within a society is impactful. It is not enough to know what others are doing or how others are living far away. Information about what people like you are doing is much more relevant and a powerful motivator for change. Egyptians were emboldened by the Tunisians’ success. Indeed, in the Arab world today there is increased sharing of knowledge and strategies for change among peer countries, which, despite their differences, perceive of themselves as having similar economic, cultural, and legal systems. Social media can inspire copycat behavior in other regions of the country or in different but similarly situated countries. Indeed, this knowledge is not lost on authoritarian regimes, which worry more about domestic dissent than foreign criticism.

37.2.2 Creating a Culture of Participation

A second tactic for social change is promoting cultures of participation. Reformers use the internet not only to spread information but to invite people into the conversation. The point is to establish an infrastructure of democracy where such infrastructures do not exist in the traditional media. Blogs, chat rooms, Facebook, and Twitter provide the critical spaces needed in a democracy for citizens to form public opinion independent of state coercion. It is in these new online public spheres that people innovate and form new opinions. The internet bridges information consumption and civic engagement.49

Just as John Stuart Mill described local government as a “school of political participation and skill,” today we are recognizing the ways in which participation on the internet also serves as an arena for developing engaged and active political citizens. Viewed in this light, it does not matter whether citizens on the internet are debating political issues explicitly. Much of the blog and social media conversations in the Muslim world, for example, focuses on religion, relationships and sexuality. But in debating everything from Qur’anic interpretations to cultural practices, citizens begin to think critically about traditions and traditional authorities, weigh alternatives, and ultimately learn to make and justify choices. Polls on Facebook50 in a country like Tunisia with more than two million users out of a population of eleven million were “effectively the country’s first free and fair votes with known results about anything.”51

The democratizing effects of these conversations spill over offline, as the arguments get replayed in other media such as Al Jazeera and in household conversations. In this sense, internet penetration alone cannot reveal the democratizing effects of new media. Even if a family has just one young person on the internet, he or she will share the information they see, share, and read there with their family and friends.52 Thus, a Facebook page with 300,000 members can translate into three million people turning out on the streets.

Finally, merely having the technological tools to contribute content empowers people to know that they can affect the information ecology. This is not lost on the creators of social media. The entrepreneurs who started Twitter had the breakthrough idea that people would connect with one another and contribute content themselves if it were easy to do so. The 140-character Tweet was designed to facilitate contributions and to get people to connect. Social media such as Facebook provide for a range of ways to participate in the new media ecology—from simply expressing you “Like” someone’s post to leaving your own comment to uploading your own data. This range of options for contributing oneself to the public dialogue helps create a feeling of belonging and that one’s voice matters and can make a difference—the beginning of self-government and political responsibility.

37.2.3 Political Emotions and Changes of Heart

The third tactic to promoting social change is employing political emotion to move people to action and spur changes of heart regarding social relations. One powerful way the internet does this is by utilizing the power of the image. In his memoir of the events leading up to the Egyptian Revolution last spring, the young Google executive who started it all, Wael Ghonim, describes how his own change of heart—and commitment to revolution—was spurred by viewing a single photo.

“On June 8, 2010, while browsing on Facebook,” Ghonim saw a “shocking image that a friend of mine had posted on my wall. … It was a horrifying photo of a man in his twenties. There was a big pool of blood behind his head … his face was extremely disfigured and bloodied. … The image was so gruesome that I wondered whether he had been wounded in war.”53 Ghonim later learned that the young man, Khaled Mohammed Said, was beaten to death by local police in Alexandria who were angered by Said’s online activism exposing police corruption. “My memory of that day is vivid,” recalls Ghonim. “I was sitting in my small study in Dubai, unable to control the tears flowing from my eyes. … I continued to cry over the state of our nation and the widespread tyranny. For me, Khaled Said’s image offered a terrible symbol of Egypt’s corruption. I could not stand by passively in the face of such grave injustice. I decided to employ all my skills and experience to demand justice for Khaled Said and to help expose his story to vigorous public debate.”54

Ghonim started a Facebook page with the name, “We are all Khaled Said.” His first post read: “Today they killed Khaled. If I don’t act for his sake, tomorrow they will kill me.” Within two minutes, three hundred members joined the page. By the end of the first day, 36,000 people had joined the page.55 Images of Khaled Said’s beaten body spread like wildfire on the internet. As Ghonim recounts, “Similar crimes had taken place in the past, all too frequently, yet their stories had not spread too widely. It was the visual documentation of Khaled’s terrible death, along with the fact that he was from the middle class, that catalyzed this huge reaction. The image was impossible to forget, and thanks to social media, was proliferating like crazy.”56

Ghonim later organized peaceful street demonstrations against torture and corruption, and posted online moving images of young Egyptian activists wearing black and looking out over the sea. “Each one of the images we posted carried much greater impact than many days’ worth of writing,” Ghonim reflected. “There is a difference between writing to urge people to do something and showing an image that proves it can be done. … Also, such images tend to annoy security forces. Anything that is visually documented is evidence for the whole world to see.”57

The images emboldened more people to join the movement by breaking through what Ghonim calls the culture of fear and repression that had so long stood in the way of change. Each picture showed, in Ghonim’s words, that “the power of the people is greater than the people in power.” A professional marketer, Ghonim’s attention to the role of images was not accidental. He collaborated with a Facebook group of one thousand amateur photographers, asking them to photograph and post the revolution.58 Ghonim put the images together against the backdrop of a patriotic Egyptian anthem.

The philosopher Martha Nussbaum emphasizes that emotions are crucial to contributing to motivation in social reform projects. Nussbaum reminds that us revolutionary thinking requires, literally, a change of heart towards others—toward persons formerly viewed as slaves, as inferior, and as subhuman. “[A]ll decent societies need to guard against division and hierarchy by cultivating appropriate types of sympathy and love.”59 Put simply, social change requires a true change of heart, “which include(s) the adoption of new norms of male and female gender roles, and a new conception of the citizen that breaks decisively with the male gender norms of the ancien regime.”60

It is, of course, too early to tell whether such a transformation has taken place. More likely, this will be a long-term, ongoing process, just as “liberty and justice for all” continues to be in the United States. But we can begin to see the way images helped engender feelings of empathy and brotherly compassion for fellow citizens in Egypt. The Facebook page Ghonim created, “We are all Khaled Said,” asked members to put themselves in Khaled Said’s shoes. In the days preceding the mass protests in Tahrir Square in 2011, person after person posted their own name and pledged that they would turn out to protest on the streets on January 25, each doing so on behalf of some named individual who had suffered at the hands of the regime.61 Indeed, Ghonim later described one of the page’s greatest contributions as the fact that members came to see themselves as members of a community “who care for one another.”62

Tens of thousands of people poured out on the streets of Cairo, Alexandria, and other Egyptian cities on January 25, 2011. On the Facebook page that night, Ghonim described the day of revolt as “the beginning of the end.” As photos and videos of the protests spread on the internet, on Al Jazeera and the world news, millions gained courage to join them in the streets. On February 11, the nearly thirty-year reign of Hosni Mubarak came to a sudden and dramatic end.63

37.3 Modern-Day Tom Paine

Today, many ask where is the Tom Paine or Mao of the Arab Spring.64 Time magazine went so far as to declare the anonymous protester as Person of the Year for 2011, again suggesting there are no Muslim intellectuals who should get credit. In truth, Wael Ghonim was more like Tom Paine than commentators acknowledge. Like Paine, Ghonim consciously chose to address his Facebook page posts to the common Egyptian. “Even though I was proficient at classical Arabic,” he recounts in his memoir, “I chose to write my posts … in the colloquial Egyptian dialect that is closer to the hearts of young Egyptians. … Using the pronoun I was critical. … [to convey that] the writer was an ordinary Egyptian devastated by the brutality inflicted on Khaled Said and motivated to seek justice. The informality contributed to the page’s popularity.”65

Like Paine, Ghonim remained the anonymous administrator of the Facebook page. Like Paine, Ghonim was a propagandist. Ghonim consciously considered how he addressed the Egyptian youth and used his marketing and technological skills to manipulate the public to action. He wrote movingly. After successful street protests, he created videos of protestors all dressed in black and set it to patriotic music.66 He skillfully turned Mubarak’s own words on their head and other times used the words of the Prophet Muhammad to implore Egyptians to set the transgressor right.67 And like Paine, Ghonim encouraged members of the Facebook page to contribute content themselves, and not just passively receive it. “I regularly asked everyone to participate,” Ghonim writes. “It was important for everyone to feel responsible and relevant.”68

Ultimately, Ghonim and others used the internet to expose the myth of power and powerlessness on which authoritarian rule rested. From Wikileaks in Tunisia to Facebook in Egypt, the internet and social media helped to reveal that the perceived strength of the regime in both countries was exaggerated.69 Again, in Ghonim’s words, the internet helped show that “the power of the people is greater than the people in power.”70 This revelation helped the people of Egypt to no longer see themselves as subjects. As Ghonim posted on Facebook: “From today onward there is no government. … We are the government.”71

It is a mistake to focus only on the role of social media in spurring regime change. Bloggers like Ben Mhenni in Tunisia and Ghonim in Egypt propagated information otherwise suppressed by the state, invited participation by the people in debates and creating new knowledge, and helped to foster communities of caring and empathy in which citizens risked their own lives in order to stand up for the dignity and honor of their fellow citizens and of their nation.

37.4 Political Islam: Fighting Fundamentalism with Pluralism

Thus far this chapter has considered the role played by social media in upending secular dictatorships in Muslim majority countries. In this final section, I turn to the question: What role can social media play in the context of fundamentalist governments? In elections in Tunisia72 and Egypt73 immediately following the Arab Spring, Islamists won the hearts and minds of the people. While the continuity of Islamist governments in these nations has been contested and unstable,74 the question remains regarding the role of social media in the context of religious democracies or autocracies. How can dissenters contest religious law, which is attributed to God?

In fact, new technologies can play a socially transformative role during the critical next phase of creating legal and social frameworks grounded in human rights and gender equality. Just as the printing press profoundly affected religious thought—bringing forth the Protestant Reformation in Europe and neo-Confucianism during the Sung Dynasty in China—the internet is sure to play a role in transforming the world religions of the twenty-first century and the relationship between religion, democracy, and law in our time. “Technologies of Enlightenment” undermine traditional authorities and promote democratic and rights-based cultures premised on knowledge, choice, participation, and mutual respect. Islam is no exception to these forces.

The printing press spurred democratic engagement in politics and religion by increasing the quantity of books published and, perhaps even more importantly, by providing an opportunity to review a variety of publications and to make comparisons among them. The printing press helped to spread Martin Luther’s 95 Theses, critiquing the corruption of the Roman Catholic Church and also its monopoly claim on access to the faith. The press also brought translations of the Bible in the common tongue directly to the people, as well as religious commentaries, sermons, and arguments by other reformers such as John Calvin. As the preeminent historian of this Enlightenment technology, Elizabeth L. Eisenstein recounts in her seminal work, The Printing Press as an Agent of Change, the printing press resulted in a heightened skepticism of traditional religious authorities, the development of rational and scientific thinking, and ultimately the creation of new knowledge and ideas. The printing press made less necessary “learning by memory” and “slavish copying”; at the same time, “all manner of curious men” became distrustful of the old schools of thought as comparisons revealed errors and inconsistencies in texts.75 The ability to compare and contrast data was a crucial driver of the scientific revolution and the rise of modern democracies.

New technologies can play a similar and perhaps even more profound role in transforming religion, law, and society, including in new Islamic democracies. As Egyptians, Tunisians, Libyans, and others throughout the Muslim world set about the task of framing or reforming their constitutions, criminal codes, and family laws, the internet can aid reformers by putting the diversity of the Muslim world’s laws at their fingertips. This is, in fact, just the strategy embarked upon by a coalition of global women’s rights activists who seek to use technology to help to upend the authority of traditional religious leaders, cultivate democratic participation in defining Muslim law, and foster a human rights culture of empathy and caring to form the foundation of more just and accountable futures.

The Women’s Learning Partnership (WLP)—a global partnership of twenty independent women’s rights organizations across the Middle East, Africa, Asia, and South America—has created a database called the “Corpus of Laws,” collecting constitutions, penal codes, family laws, and other legal precedents affecting women’s status and rights from eleven countries (Brazil, Egypt, India, Iran, Jordan, Lebanon, Morocco, Nigeria, Senegal, Turkey, and the West Bank and Gaza Strip). The online Corpus of Laws invites legal decision makers and constitutionalists to engage in comparative analyses and best practices for reform. The project’s goal is to empower women and local organizations “to challenge violence against women, [honor] killings, and early child and forced marriage via legal language reform” by reviewing the diversity of laws offered in “Muslim” communities. As the creators of the Corpus recognize, “While interpretations of Shari’a or Islamic law in Muslim-majority societies vary, conservative fundamentalist applications often prevail. These interpretations influence family laws, resulting in violence against women and the legality of practices such as honour killings and child marriage.” The WLP database is designed to inform national and global advocacy efforts, providing a database of laws, which range from progressive to regressive on women’s issues. The conceit is that exposing decision makers to plural options invites discussion and debate of options, and transparent decision-making that must justify one choice over another.76 “This innovative approach will build the capacity of local actors to develop culturally specific strategies and national advocacy campaigns to reform discriminatory family laws,” the WLP writes.77

I characterize the strategy embodied in the Corpus of Laws as one of fighting fundamentalism by exposing the pluralism in the broad category of “Muslim laws.” The strategy is simple: reveal to women and men that, contrary to the claims of some religious authorities, a diversity of religious and legal approaches exists on questions from constitutional law to criminal law to family law to women’s right to participate in politics. By giving women and men direct access to the Qur’an and related texts, including religious laws and the laws of Muslim nations around the world, reformers upend traditional authorities’ claim of a single way and invite citizens to participate in debates about which law should be adopted and why.

This strategy of fighting fundamentalism with pluralism met success in 2004 when the Moroccan government adopted a revolutionary new Family Law Code, called the Moudawana. In 2003, a collective of women from the Mahgreb countries—Algeria, Tunisia, and Morocco—published a book aimed toward rewriting their nations’ family law codes.78 Though the codes dated to the 1950s, created at the time of their countries’ independence from colonization, the laws adopted reflected an Islamic law of the tenth century, not the twentieth. Women were considered subservient to men in marriage and had a duty to obey. In Algeria and Morocco, polygamy was allowed. Women had few if any rights to divorce. The collective’s monograph offered four arguments against nearly every provision of the family law codes. They argued against the existing codes as (1) violating religious law, (2) violating national law, (3) violating international law, and (4) contrary to contemporary social realities and mores. In the context of polygamy, for example, they revealed a diversity of approaches on the subject within Islamic countries. The collective explained that three different approaches were possible through reference to the religious text, while concluding that Tunisia’s “ban it” approach offered the best religious reading and was most consistent with national law, international law, and contemporary social mores. In 2004, the Moroccan family law code was changed—today Morocco offers a model Islamic family law code that recognizes women and men as equals.

A similar strategy for facilitating democratic participation in the process of creating new constitutions, family laws, and criminal codes post Arab Spring can be greatly aided by digitizing laws, commentaries, practices, and debates about religion, culture, and law and making them widely available online. Putting the diversity of Muslim family laws at people’s fingertips lets people see for themselves the vast alternatives available under the name “Islamic law.” In so doing, they reveal that Islamic law requires a process of human interpretation and debate and is not God-given and immutable. These legal reform efforts are technologies of enlightenment because they upend the authority of the self-proclaimed guardians of culture and invite ordinary people to debate and create religious law and their communities.

Such an endeavor would also promote other important contemporary interests. First, the strategy promotes reason, accountability, and democratic participation. Pluralizing sources of information reveals fundamentalist claims as just one among many options and spurs people to rely less on the word of traditional authorities and to think for themselves. Just as Tom Paine’s Common Sense both upended traditional authority and spurred a culture of participation and debate, so too should the process of revealing options within a given cultural context, which will require making choices among competing alternatives through reasoned debate and “conversation[s] of justification,” to use Seyla Benhabib’s phrase.79

Moreover, the accessibility of the corpus—for example, through mobile devices—helps bring debates more directly to the people. The denial of choice within a cultural community, on the other hand, often aided by lack of access to knowledge of alternatives, leads to imposed identities and threatens to replace reasoning with “uncritical acceptance of conformist behavior”—values antithetical to democratic citizenship.

Second, WLP’s Corpus of Laws both reveals the pluralism of Muslim laws and helps to preserve that pluralism at the same time. Local knowledge is a particularly powerful and persuasive tool for social and legal reform. Social and legal change is less likely to be accepted from outside a community than from within it. In thinking about access to knowledge, we need to consider the importance of accessing not only Western knowledge but also finding, documenting, and preserving local knowledge. A revolution outside the Muslim world, or a new legal system outside the Muslim world, may be important, but not locally powerful. Egyptians believed revolution was possible because of Tunisia’s success. Muslim countries can now consider adopting a progressive Muslim family law because of Morocco’s success. Putting people in touch with each other and allowing them to share best practices through technology leverages the local, yet across borders.

Documenting legal pluralism within Islam promotes cultural continuity in another way. Fundamentalists are concerned with the preservation of creed and culture. But we may better promote cultural survival by allowing for dynamism and change within cultures rather than by forced stagnation. Where Islam may become less relevant if forced upon the people, it may remain meaningful and resilient if individuals can genuinely adopt and adapt it to fit modern needs and values.

Finally, from a digital humanities perspective, we may study how laws, norms, and customs change over time and across regions. Putting a corpus online will aid our understanding of cultural and geographic aspects of law that are otherwise understood as “religious.” There are implications for global justice as well. Exposing the heterogeneity of options within a culture both makes it harder to justify local discrimination in the name of culture and makes a culture more resistant to domination by outsiders. The more cultures look like each other, and less like “the other,” the harder it is to objectify them as savage and in need of “civilizing.”

One should ask: Wouldn’t such a database prove most valuable to those who would promote misogynist laws? After all, lawmakers and decision makers could simply locate more easily the most patriarchal interpretation possible and choose to adopt it. This is possible. More likely, exposing the pluralism of Muslim laws will expand women’s freedom rather than shrink it. Like Paine, activists today argue not only against the divine origins of Islamic law but also that this law must be interpreted and made consistent with the values and needs of modern peoples, which includes constitutional and universal values.

37.5 Rechanneling Honor Codes

How can new technologies confront honor codes that restrict women’s capabilities? In many countries, even where laws prohibit practices, cultural mores govern and contribute to their continued success. Practices such as dowry or bride price, child marriages, and honor killings—in which male family members kill daughters or sisters accused of not being chaste in order to protect family honor—persist and severely limit what women are actually able to do and to be.

But activists can—and in some cases, already are—effectively using technologies old and new to confront honor practices. In the context of honor killings, for example, online discussions proliferate, asking, “Is there honor in honor killings?” Norm entrepreneurs seek to rechannel notions of honor itself to show there is no honor in killing. Another important strategy for social change is delinking Islam from practices such as honor killings and female genital cutting. This strategy, too, can also be usefully aided by internet technologies. Today we can find debating mullahs on YouTube and on blogs, which reveal that there are many interpretations regarding any given practice. Indeed, many question the religious basis for these harmful practices. Digital technologies such as data mapping can also help by graphically tracking the historical and geographic spread of various practices. Mapping may reveal that some practices, from head covering to female genital cutting, are more cultural and geographic in origin than religious.

37.6 Conclusion

New technologies can deliver to citizens more than just the coordinates of the next street protest. The transformative ability of new technologies to both digitize and distribute knowledge is a means to creating democratic citizens and a culture of participation and critique. Furthermore, new technologies can be used to confront old honor codes that would restrict women’s rights and capabilities in fact, even if not in theory.

Just as Common Sense was the beginning of the end of monarchical authority, revealing the diversity of the world’s Muslim laws makes religion itself public—making it accessible, debatable, open to reinterpretation and reconstruction. For those who care about preserving cultural spaces in a modern world, this change should be welcomed, not shunned. Opening the last frontiers of religion and culture to participation and social reconstruction will be not only a key to preserving culture and religion in the modern day but one of the key transformations of our age.




* This chapter is adapted from the author’s “Hochelaga Lectures” delivered at the University of Hong Kong Law School.
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part X

Global Legal Pluralism, Membership, and Citizenship


Legal pluralism is focused on the wide variety of norm-generating communities that exist beyond the state. However, given this emphasis on multiple communities, one important antecedent question is how these communities are formed, who is deemed a member, and how the boundaries of membership are determined and contested. These questions take on particular importance in a time of mass migration of peoples across territorial borders and the populist backlash such movement often generates.

If legal pluralism is conceived as a purely descriptive project, these questions simply become part of the overall analysis. Scholars look not only at jurisdictional contestation among communities but the individual agency and resulting contestation that always exists within communities as well. And these internal contestations are then included in the descriptive picture being presented.

If one wants legal pluralism to have a normative bite, however, the community definition question can prove more problematic. After all, if the goal is to create institutions, procedures, and practices that provide more opportunity for structured contestation among norm-generating communities, it may be difficult to determine what counts as a relevant community to be considered. In addition, what should happen normatively if a purported member of a community seeks to leave that community or use the laws of another community to challenge power internally?

These are questions raised by Peter Spiro in his contribution. Spiro argues that legal pluralism does not have an answer to the question of how community membership should be defined. And it is almost certainly true that legal pluralism, just as it tends not to have a single definition of law, also does not have a single definition of community. But Spiro goes further and contends that without such a definition, legal pluralism is powerless to address important normative questions that may arise. In particular, Spiro worries that even a more normative version of global legal pluralism has no response to core membership questions, when people try to leave one community and join another, or human rights questions, when people invoke the norms of one community to resist the norms of another. This is a criticism that has also been made against pluralist scholar Robert Cover. As Judith Resnick argues, Cover’s vision of multiple norm-generating communities did not address the problem of conflict “within [such] communities about their own practices and authoritative interpretations.”1

However, the normative ideas animating global legal pluralism could potentially be mobilized to respond to such questions. Membership and citizenship could be conceptualized as flexible and multiple, with people shifting identities amid a plurality of possible affiliations and allegiances, including nonterritorial communities. Such a vision would push in the direction of relaxing restrictions on both immigration and migration more generally. It would also suggest the possibility of invoking epistemic and nonterritorial community memberships to generate arguments against another community of which one may be a member as well. At the same time, a more pluralist perspective would recognize the needs of communities to maintain some cohesiveness over time and therefore might support arguments in favor of certain norms that could help sustain that cohesiveness. The difficulty, as always, is balancing those competing imperatives, but in this balancing, global legal pluralism is no less useful and no less coherent than other theories of community affiliation.

Ayelet Shachar’s chapter illustrates how such a normative pluralist approach might play out in balancing religious freedom rights against the desire to safeguard secular community identity. Shachar focuses on a Canadian case in which a woman sought to take the Canadian oath of citizenship while wearing her niqab. Shachar observes that the debate about the case tended to resolve into two polar positions. One side argued that the niqab is inappropriate at a naturalization ceremony because it “hides” the identity at the moment the woman is asking to join the Canadian community. The other side saw the citizenship oath as a trivial ritual that in this case was being used to discriminate against Muslim women. Instead of adopting either position, Shachar argues for “a perspective that emphasizes a more pluralist view, one that does not squelch the expressed viewpoints and religious community affiliations of women like Ishaq, but at the same time does not trivialize the importance of the decision of the political community they wish to join to confer membership through an expression of equality norms core to that community.”

Thus, even in the conferral of community membership, Shachar argues that a pluralist perspective is possible, where one is not required to completely renounce one community affiliation to join another. And in an era of renewed populist nationalism, it is this cosmopolitan pluralism that offers a set of new interpretive possibilities, possibilities that expand both individual freedom and equality on the one hand, and strong communal bonds on the other. As such, Shachar’s chapter provides a fitting conclusion to the volume as a whole.




1 See, e.g., Judith Resnik, “Living Their Legal Commitments: Paideic Communities, Courts, and Robert Cover,” Yale Journal of Law & the Humanities 17 (2005): 17–53, 27.










chapter 38

Membership and Global Legal Pluralism


Peter J. Spiro




Community is the building block of global legal pluralism. This is central to its theoretical appeal. If there is anything that seems inherent to the human condition, it is that people are social and that social organization is not random. For centuries, the state has been the dominant normative community in a global perspective. That reflected, if imperfectly, sociological realities on the ground. Global legal pluralism understands that the state no longer preempts other forms of community. Much of the legal pluralist literature considers the complex dynamic interaction of normative communities, state and nonstate.

But it does little to consider from a normative perspective how those communities are constituted. Membership is reified in the legal pluralist discourse. In most cases, individuals are assumed to be members of particular communities. Boundary conditions are static. Where questions of membership do arise, community determinations are accepted reflexively; scholars of legal pluralism fail to interrogate community rules relating to entry and exit and their application.

The gap seems worth filling, especially as community delimitations become more fluid. Taken on its own terms, membership is consequential to legal pluralist analyses. Legal pluralism would be empty theorizing if membership were merely formal. More broadly, insofar as legal pluralism is premised on the legitimacy of normative communities, community legitimacy may rise or fall on the legitimacy of membership criteria. That should give rise to legal pluralist parameters for membership determinations with an accompanying set of membership norms. Consistent with pluralism’s bottom-up, sociological tendencies, these norms should be guided by community and individual self-determination.

This chapter maps a global legal pluralist approach to membership. It addresses questions relating to entry, exit, and expulsion. It does so with respect to membership in the state—aka citizenship—as well as membership in nonstate communities. It also considers issues relating to multiple membership. It closes with some speculations on world citizenship, suggesting that membership in a global community dilutes membership in other communities. The chapter deploys archetypal cases, some real, some hypothetical, to illustrate membership’s consequence.

38.1 Legal Pluralism, Community, and Membership

Communities are the building block of legal pluralism. Normative communities are the source of norms and law. Legal pluralism detaches community from territorial-based states. In so doing, it uncovers a labyrinth of relationships among normative communities that were suppressed or contained during the Westphalian era. It is no coincidence that some of the leading scholars of global legal pluralism come out of fields relating to conflicts and private law. Traditionally, these areas considered the interplay of territorially based legal systems. That implicated complexity. But opening up the scope to include nonstate, norm-generating communities introduced a raft of theoretically novel questions. Material developments associated with globalization accelerated the urgency of these questions as communities, state and nonstate, further detach from territorial moorings.

Of course, communities are composed of individuals. In this respect, pluralism is self-consciously bottom-up. Instead of accepting the state as the fulcrum of identity, it understands the reality of competing, and sometimes preemptive, alternative locations of community. Community in legal pluralism is located in common identity. Individuals as such get analytical short shrift. It is no surprise that the leading theorists of legal pluralism tend more to anthropology than sociology (much less political science, which has trouble seeing anything beyond the state). In the legal pluralist world, people are firmly situated within communities. As Ralf Michaels notes, “pluralism is still characterized by its origins in the study of small, localized, and relatively cohesive communities.”2 Multiple attachments are accepted, though not centered.

Membership is clearly consequential, consistent with the centering of community. In Matthias Goldmann’s view, for example, public authority exists only in the relation between a community and its members.3 Brian Tamanaha notes a pluralist strain defining law “in terms of normative order within a social group.”4 Consistent with the centering of community, the tendency is to accept community ascriptions of membership. Goldmann concludes that it would be “illiberal to prescribe an existing group to expand its membership. It may only do so of its own.”5

Membership determinations themselves are not problematized, even on the margins. Paul Berman’s deployment of the fatwa issued against Salman Rushdie for publication of Satanic Verses is illustrative.6 The death sentence represented an assertion of jurisdiction by agents of an Islamic community over Rushdie. That, in turn, was contingent on an understanding by those issuing the fatwa that Rushdie was a member of the community. As Berman notes, if he (Berman) had written the same book, it would have provoked either no response or one targeting him as an external threat. That is descriptively accurate, but it leaves begging the normative appropriateness of the assertion of jurisdiction and membership. Rushdie himself did not wish to be considered a member of the community defined by Islam, identifying as a secularist and an atheist. Who gets to make the call and on what terms? Pluralism requires boundary conditions, but those conditions are undersystematized. Because membership is consequential, community self-determination is subject to legitimacy constraints.

In contrast to liberal models,7 pluralism seems to submerge agency and individual autonomy.8 It does not bracket justice. Self-determination and justice values are served by testing membership allocations against membership as a matter of social fact. As Goldmann elaborates, the common identity undergirding communities “refers to a social phenomenon that is independent from the law and presupposed by it.” Identity is in this view “an intersubjective construction characterized by the dynamic interplay of the identities of the self and our respective communities.”9 Legitimacy will be contingent on the correlation of formal membership allocations to that interplay. In extreme cases, the decoupling of membership determinations (because they are constitutive) from social membership may compromise the legitimacy of a group as a normative community.

38.2 Problematizing Membership Admission

In the context of states, the importance of membership decisions is evident to the extent that rights and obligations distinctively attach to citizenship. These incidents of membership are consequential in a pluralist dynamic even as membership in a state is weighed against other associative platforms. Under traditional international law, states were largely unconstrained in their membership allocations, first pursuant to sovereign prerogatives, more recently in the name of collective self-determination.10

In the context of the state, this discretion is problematic where formal membership is decoupled from community on the ground. That undergirds the intuition that, for instance, citizenship should be extended to individuals who enter a country illegally at an early age and remain into adulthood (for example, so-called Dreamers in the U.S. context). Although formally members of another state, their sociological membership is in the country in which they matured and remain embedded. From a pluralist perspective, there is no justification for attributing any significance to the other citizenship, which is formalistic except to the extent that such other membership is assimilated by the individual. Requiring the extension of membership to such individuals does not compromise self-determination to the extent that such individuals are full social members of the community.

The equation may be complicated where citizenship is denied to individuals who are born into distinct but territorially co-located communities. Examples include the Nubians in Kenya, the Bedoons in the Gulf States, the Roma in European states, and persons of Haitian descent in the Dominican Republic. Human rights and territorial/civic conceptions of self-governance would appear to mandate that citizenship be extended to these individuals, born and habitually resident on state territory, in these cases on an intergenerational basis. Human rights advocacy groups have mobilized in recent years to press for the extension of citizenship in these cases. However, mandating citizenship compromises community self-determination more than formalistically, insofar as those in the group being denied citizenship are socially distinct (that may be an empirical question in some or all of these cases). Given full discretion, the states would not extend citizenship to these communities. If that is because the communities are distinct from national communities with which they are territorially co-located, self-determination norms are implicated.

Similar examples are found in the context of citizenship acquired after birth. Now contested in a liberal frame are such naturalization criteria as language facility and cultural knowledge. On the one hand, these requirements help sustain elements of community identity, and most liberals (progressives included) accept reasonable variants.11 On the other hand, culture-based naturalization thresholds will prevent some otherwise eligible applicants from securing citizenship and any rights that come with it, and naturalization requirements can be put to work to protectionist ends.

Legal pluralists are once again in something of a bind on resolving the difficulty. Pluralists see community as contingent. It cannot simply be defined in territorial terms, as in the Westphalian era; global legal pluralism has been fueled by the rise of competing nonterritorial (nonstate) communities. So the fact that someone has occupied a particular space as a resident by itself should not necessarily require the extension of membership (Joseph Carens and other liberal theorists to the contrary12). But that result will not appeal to pluralists, who are oriented toward public justice notwithstanding their elevation of nonstate locations of governance. In this respect, global legal pluralism may be in a Rawlsian moment, seemingly ill-equipped to address cross-community migration as a matter of theory.

Or perhaps global legal pluralism is better equipped to address these questions than might appear, as long as it is willing to accept results that would have been unpalatable in a Westphalian context. To the extent global legal pluralism is about validating normative communities, it should also empower those communities relative to others. That should count especially at the intersection of state and nonstate community. An individual who is not a social member of the state-based community on whose territory she is present will have the nonterritorial space of her alternative community. This supplies the logic of autonomy regimes, to which legal pluralism should also be friendly. Power dynamics between the communities, state and nonstate, will trigger normative concerns, and on average one would expect the state to be privileged (though not essentially). Human rights and other regimes supply a backstop (including the intercommunity norms core to legal pluralism). But that would not justify mandating membership across communities in the absence of community affiliation in actual social spaces.

This can be demonstrated by isolating membership in nonstate communities. As with any worldview centering communities, pluralism must defer to community determinations. As with citizenship, denying membership to those socially affiliated with the community raises legitimacy concerns. Nondiscrimination norms can be brought to bear. The U.S. Supreme Court in 1978 insulated a Native American tribe’s extension of membership by patrilineal descent only.13 That approach would be more closely interrogated today just as it has been in the context of citizenship by descent.14 In most cases, pluralists will have to respect community self-determination in the nonstate realm. Kirsty Gover defends exclusive (and exclusionary) jus sanguinis rules for membership allocation in indigenous communities at a time when states are being pressed to adopt putatively more inclusive jus soli approaches.15 Rachel Dolezal, a white American who successfully passed as black to an extent that she was secured a leadership position in the National Association for the Advancement of Colored People, supplies an example drawn from a context of more fluid boundaries. Dolezal’s case involved misrepresentations, so it wasn’t just about skin color and descent. But just because you want to be black doesn’t mean you can be. The group gets to set the entry requirements, even though, of course, those requirements will implicate exclusion and barriers on the exercise of individual autonomy. One could hypothesize a closer case, for instance, if Dolezal had been adopted by African American parents and raised in an African American community.

To the extent that legal pluralism rejects the primacy of state-based communities, it is difficult to distinguish the normative parameters for citizenship from those applicable for membership in nonstate communities. On this basis one might (through a pluralist lens) justify state discrimination for citizenship purposes that would otherwise be intolerable. Perhaps we can’t deny Liberia the right to limit naturalization to black applicants or Kuwait’s requirement that new citizens profess Islam any more than we can deny a Christian church’s prerogative to deny membership to those who haven’t been baptized. That has been the traditional rule under international law—that states have close to full discretion in context of naturalization.16 Only recently have human rights come to constrain citizenship practice to any extent.

Perhaps this is a juncture at which pluralist and rights-based perspectives part ways. Of course, it will be difficult to distinguish the cases in which an individual whose sociological membership is denied community recognition from those in which a lack of social membership justifies the denial. Especially in our world of communities enabled across space, membership tends to be scalar rather than binary. But entry requirements can in most cases be considered against the yardstick of reasonableness. It may be reasonable to require naturalization applicants in Germany to have some facility in German but perhaps not have a scholar’s understanding of Shiller, as was once the case. If a substantial white population came to be otherwise integrated into Liberian society, so that blackness could no longer be fairly described as a characteristic of Liberian identity, the racial criteria for citizenship would become suspect.

38.3 Problematizing Membership Exit

Retention and exit rights can be assessed along similar lines. When can members be expelled from the community against their will? And when must they be permitted to leave the community of their own volition? Again, this analysis will be framed by self-determination values as checked by material aspects of social membership, as driven (or not) by opportunities for the exercise of individual autonomy.

In the state context, rights of retention implicate the legitimacy of forced expatriation (denationalization) regimes. As discussed earlier, it seems appropriate to measure that legitimacy against the social fact of membership or nonmembership on the ground. This frame explains historically broad regimes for terminating nationality against an individual’s will. Most states terminated an individual’s nationality upon naturalization in another state whether she liked it or not. Although the rationale for expatriation was overdetermined, it could be justified on the theory that acquiring membership in another state-based community, typically associated with absence from the state of origin, would evidence a transfer of social connectedness from one community to another. (Cases of reversion—of which there were many—were handled by extinguishing the new nationality and reviving the old.17)

Today that rationale is diminished as individuals have the capacity to sustain social membership in countries of origin even as they establish membership in states of naturalization in the wake of advances in communications and mobility. Moreover, in the past ideological contradictions were more likely to obstruct plural state membership. One could not maintain fealty to a homeland monarch at the same time as subscribing to constitutional democracy; the latter was incompatible with retaining membership in the country of origin. There are now few contexts in which this kind of ideological incompatibility stands in the way of retaining citizenship of origin.

This helps explain why most states now permit dual citizenship.18 Many individuals are connected to more than one state-based community. It used to be that membership in one community was inconsistent with membership in another, in the same way that, typically, it remains impossible to belong to multiple religions. A lack of social connectedness also anchors the position of some theorists that states should terminate the citizenship of nonresidents after two or three generations, on the grounds that they no longer have “genuine links” (using the formulation of the International Court of Justice in the Nottebohm case).19 That approach is consistent with the pluralist orientation. In practice, demonstrating some level of genuine links will be satisfied in many cases. Germany’s approach, for example, under which emigrants can retain citizenship after naturalizing in another country upon a showing of continuing connection to Germany, is consistent with a global legal pluralist approach. In practice, most requests for retention are granted.

More controversially, the pluralist frame might justify citizenship-stripping on security grounds in some cases. Although historically common, security-related grounds fell into disuse during the latter half of the twentieth century. A handful of countries have in recent years adopted citizenship-stripping measures directed against individuals charged with or convicted of terrorist activities.20 With the exception of the United Kingdom, these measures have been limited in application to dual citizens. Although this condition aims to avoid inconsistency with statelessness regimes, it could be rationalized as a matter of self-determination in cases in which the individual had no real existing connection to the state undertaking the expatriation. An individual such as Anwar al-Awlaki, who had long ago cut his ties to the United States and relocated to Yemen, where he had both habitual residence and citizenship, would be (in theory) appropriately expatriated. One could make an even stronger case for the forced expatriation of Yaser Hamdi, who didn’t even know he was a U.S. citizen before being rendered to U.S. forces in Afghanistan and removed to Guantanamo. The logic would not work against an individual whose other citizenship is nominal, as might be the case with a French born-and-bred citizen who also has Moroccan or Algerian nationality by descent.

Forced termination of nonstate memberships have been subjected to less searching scrutiny. The disenrollment in the 1980s from the Cherokee tribe of the descendants of slaves held by tribal members (“freedmen” who lack Cherokee “blood”) was contested and eventually reversed.21 There are some domestic contexts that are fully legalized, for example, expulsion from corporate communities. Others are scrutinized through a public law-like lens, for instance, recent cases in which students have been expelled from universities for alleged predatory sexual conduct in the absence of full due process protections. Nondiscrimination norms may apply as well. But in most cases, especially those implicating transnational communities, the nonstate equivalent of citizenship-stripping has gone underexamined and undertheorized. As with membership admission practices, rights of association afford nonstate communities near complete discretion in their expulsion practices. Religion supplies the most obvious example, as in other contexts, both because it is not amenable to secular regulation and because it implicates strong community in the sense of governing a broad slice of an individual’s social existence, sometimes exceeding that of the state. In terms and execution, excommunication and its equivalents have been left to community discretion. Nonstate communities enjoy a kind of sovereignty in this respect.

But why that should be the case is unclear to the extent that community membership is everything from a pluralist perspective. More than in a liberal frame vaunting autonomy, an individual lacking community appears to lack legal personality—a kind of statelessness (a perilous condition, in Arendt’s formulation) writ large. Expulsion is highly consequential, resulting in the loss of community protection and community-denominated rights. As a predicate to legitimacy, then, nonstate communities (including religious ones) should be held to the same sort of standard to which state communities are held in the context of citizenship-stripping. If an individual remains connected to a nonstate community as a matter of social fact, the community should be both procedurally and substantively constrained in the context of expulsion. Norms should protect against banishment from state and nonstate communities alike.

Finally, there are questions relating to rights of exit. In what contexts must a community recognize an individual’s decision to leave a community? In the case of state-based communities, it was once a near-universal rule that the sovereign-subject tie was indissoluble. So-called perpetual allegiance reflected a theory of social organization organized around natural law and the great chain of being, a system that denied mobility of any description. That reflected an equilibrium in a world in which there was little mobility as a matter of fact. It was unsustainable as a matter of bilateral diplomatic relations in the face of migration to the New World. European states abandoned it in the face of serious conflict with the United States. Instrumental motivations aside, it became normatively unsustainable as well. The “right of expatriation”—prominently a political rallying call in the United States—rejected the capacity of old-world sovereigns to demand indefinite fealty from individuals who had since moved on as a matter of community affiliation.22

Today, some states persist in rejecting an individual’s capacity to terminate citizenship. To the extent that nationality remains consequential, this is deeply problematic. State communities should not claim jurisdiction over individuals who lack social membership. To claim as members those who have shed (or never had) social connection to a state community obviously degrades autonomy values. Nor can it be validated as an exercise in self-determination. A state’s decision to assert jurisdiction over a nonmember is no more defining than would be a claim to some random slice of territory on another continent.23 The capacity to expatriate is particularly important where a state extends nationality on a nonvolitional basis (as is true with all forms of birth citizenship). Iran’s practice, for example, is inconsistent with this norm. Iran does not recognize an individual’s capacity to expatriate even where an individual is born in another country. It persists in prosecuting, as nationals, individuals who have naturalized or been born (and have citizenship) elsewhere and would otherwise shed their Iranian nationality. This is unsustainable as both a diplomatic and normative matter.

Individuals should not be able to use expatriation to strategically avoid obligations. For example, an individual facing prosecution under the nationality principle24 or having outstanding tax or military service obligations should not be able to shed citizenship as an avoidance technique where the individual has a genuine social attachment to a state. But where that social membership is lacking, expatriation should be frictionless. For example, an individual should not face lifelong tax obligations by virtue of nothing more than birth in the United States. So-called accidental Americans—those who were born on U.S. territory but left soon after, and who have no continuing connection to the United States—should be able to renounce U.S. citizenship with minimal conditions.25 A qualified right to terminate nationality (now recognized by international law) supplies a condition to the legitimacy of state membership claims in a pluralist frame.

The same condition should also apply to nonstate communities. Berman’s use of the Rushdie fatwa applies here. Other religions that severely restrict exit rights include the Mormon church and Scientology. If an individual does not wish to be subjected to sharia law because she is no longer a member of an Islamic community, there is no basis for subjecting her to jurisdiction. In a less formal sense, if an individual does not wish to be identified with a racial or ethnic community, the community should respect that individual’s exit choice. In the United States, for example, when a black political figure adopts conservative positions, the backlash from the African American community can be much more intense than it is against a white politician adopting the same positions, comprising a kind of nonstate treason. (U.S. Supreme Court Justice Clarence Thomas is an example.) But assuming the individual has cut her ties to the community or never belonged in the first place, perpetual allegiance is no more acceptable in the nonstate than in the state context.

38.4 Taking Global Citizenship Seriously

Global citizenship presents a difficult paradox against a legal pluralist landscape. On the one hand, universal community cannot supply primary community to the extent it is incompatible with the very concept of pluralism. But universal community may represent a kind of common secondary community that explains and justifies international norms as a constraint on communities, including with respect to their membership practices.

Global citizenship has long been dismissed as wishful thinking. It has a respectable genealogy, the child of Kant and his perpetual peace. Kant and later theorists projected a world government composed of federated nation-states. This version of world citizenship has worked with state communities as building blocks, not substituting for national community but parasitic on it. In the twentieth century, the notion of world citizenship and world government were unsustainable in the face of facts on the ground. The two world wars imparted a sense of urgency to the objective of world government on a Kantian model, but advocates were marginalized by Cold War realities. The concept of world citizenship has never really lived down decades of association with the political fringe.

Perhaps as a result, global citizenship also suffered theoretical undersystemization. World federation was unrealistic. It was also uninteresting to the extent it was institutionally premised on national representation. Earlier versions envisioned a forum of governmentally selected representatives, a more robust version of the United Nations. More recent advocates such as Richard Falk have proposed direct election of representatives to a kind of world parliament.26 The end of the Cold War may have presented an opening for reviving world federalist blueprints, but political obstacles remained formidable, never mind issues of manageability. To the extent that world citizenship was coupled with the assertion of world government, it was usually makeweight, in the sense of adding nothing beyond the identity of individuals as participants in the proposed global electoral system.

To the extent world citizenship was decoupled from world government, it conjured up aspirations to a united humanity. These visions were also (and continue to be) caricatured by sovereigntist politicians.27 Perhaps rightly so. Global citizenship can never replicate national citizenship (or membership in nonstate communities) to the extent that state-based citizenship (and nonstate membership) is defined in part by difference. Citizenship implies an “other” and is demarcated by it, and “‘We, the people’ refers to a particular human community, circumscribed in space and time, sharing a particular culture, history and legacy.”28 This appears true as a matter of identity. Generally speaking, individuals do not respond to the question, “Who are you?” with the answer, “A member of the human race.” The reasonableness of citizenship requirements is measured by how they reflect the distinctiveness of national community. Though they are articulated in positive terms (e.g., naturalization applicants need capacity in the dominant language), they are also drawing lines between those who qualify and those who don’t, with those lacking that characteristic remaining outside the membership circle. That doesn’t work at the global level, where “citizenship” is universalized. In that respect, global citizenship seems like a theoretical contradiction.

This counter-logic applies through a pluralist frame perhaps more obviously than through others. “Pluralism” assumes difference. Global legal pluralism is about managing difference. Since everyone qualifies as a global citizen by their virtue of humanity, there is no difference to manage. Legal pluralists are thus skeptical of global community. Berman deploys “universalism” as a foil,29 though he also celebrates the idea of “flexible citizenship” and the possibility of individuals seeing themselves as part of a global community.30 Goldmann, for his part, challenges the very idea of global community on an empirical basis. “[T]he citizens of the world are far from sharing a common life-world,” he asserts. “Only some rudimentary shared convictions might exist.”31 Global citizenship may look, at first glance, like an unpromising destination for those traveling along legal pluralist paths.

But global legal pluralism might be able to process global citizenship as a kind of secondary community to which everyone belongs and whose values can therefore be processed in a conflicts-type methodology. On the empirical question, one can credibly suppose today that all people do in fact share a “common life-world.” As a historical matter, individuals were segmented in communities, mostly territorial in definition, across which there was scant interaction; most would have had no conception at all of people in other parts of the world, to the extent that they were even aware of their existence, and they shared little beyond the basic biological determinants of the species. Today that has changed in obvious ways. In the same way that the printing press laid the groundwork for imagined national communities,32 the internet is laying the groundwork for transnational ones. Though most of these communities will be segmented in nonterritorial terms, the world itself is now a common-life world. Global community is real on the ground.

Global legal pluralists might be well advised to accept this reality rather than to fight it. Recognition of humanity as a kind of community does not require the fundamental reorientation of pluralist theory. Indeed, as noted earlier, Berman repeatedly references global-scale epistemic communities as relevant in his analysis. It is also consistent with the school’s anthropological tendencies. Global community (and attendant understandings of global citizenship) are, as an initial matter, bottom-up. It is not the United Nations that is doing the work here, but rather the complex dynamic of people-to-people interaction giving rise to a new polycentric institutional scaffolding enabled by new, territorially frictionless channels of communications. The global community is consistent with the recognition of other communities, and a sense of global citizenship is compatible with other forms of membership.

Global community is distinctive insofar as it does not comprise a totalizing or even dominant identity. It is a secondary community to the extent individuals will always also belong to thicker, nonuniversal communities. The fact that it is secondary does not preclude the categorization as community. Back to the question, “Who are you?”; there may be some contexts in which “human” is the answer, on climate change, for example.33 But because global community allows, and even demands, the existence of other communities, recognition does not interfere with legal pluralist understandings of intercommunity dynamics. For instance, the concept of hybridity, which validates multiple normative legal orders, persists in the face of a global community among other communities.

Indeed, recognizing global community may resolve a central paradox of global legal pluralism, namely, how to justify constraints on the actualization of community norms. It is not clear in existing legal pluralist analysis why communities should ever be constrained, even in illiberal practices, so long as they are adopted with procedural regularity and do not impinge on the interests of other communities. At the same time Berman problematizes “universal harmonization” and jurispathic lawmaking, he invokes “certain norms of fundamental justice” as potentially preemptive.34 The concession is necessary to normative palatability. But the override and its scope are incompletely theorized.

Insert “global community” and it makes more sense. If we understand members of all communities also to belong to the global community, the operation of all community norms becomes amenable to hybridity analyses, even where those norms operate in ways that appear to lack intercommunity characteristics. All people will have interests as members of the global community in addition to their interests as members of other communities, so that the two are always potentially subject to negotiation. That does not mean that norms of the global community will always prevail. The thinness of the global community coupled with such familiar pluralist tendencies as subsidiarity and the margin of appreciation will tend to suppress the frequency with which the global community norms preempt those of other communities. But validation of a global community rationalizes those cases in which global community norms (aka “international law”) rule.

Among those norms may be those implicating the membership practices discussed earlier. Membership in the global community itself does not require problematization. All individuals enter with birth and exit with death. (In that respect it neatly fits the Rawlsian paradigm of national societies.) But the global community, as the community that overlaps with all other communities, stands uniquely capable of constraining the membership practices of all other communities. Because the members of all communities will also be members of the global community, such constraint is not exogenous. That helps allay the self-determination concerns otherwise triggered by limitations on how communities allocate membership.

Those limitations could also work to dilute somewhat the intensity of primary community solidarities. This dilution should be welcomed insofar as it should also contribute to mitigating intercommunity conflict. The more intense community membership is felt, the more communities tend to degrade nonmembers (in extreme cases, to dehumanize them altogether). Insofar as the global community takes root, in- and out-group members will all share in their global citizenship. This remains an aspirational observation, obviously, in the face of continued intercommunity conflict. But if global citizenship is conceived as grounding a kind of ubiquitous dual citizenship, one that does not deny difference but which establishes global solidarities at the level of the individual, it can ground and modulate the terms by which communities are constituted and intersect. If durable global community emerges on a bottom-up basis, legal pluralism should be able to process it.

38.5 Conclusion

Community is a building block of legal pluralism. At the global level, legal pluralism usefully destabilizes received understandings of community as equivalent to the nation-state. Communities other than the state are clearly consequential; any theory that fails to recognize nonstate communities as jurisgenerative will fail to explain the world and measure justice within it. But understandings of community boundaries have not kept pace. In the old world, nationality denoted membership. There was little need to inspect the terms of its allocation to the extent that self-determination correlated with lines of community affiliation that mostly mapped out onto lines of territorial division. Now that community is decoupling from territory, creating complexities otherwise central to the legal pluralist project, the terms of membership should be more closely interrogated. Community itself may be appropriately essentialized, to the extent it appears an inescapable aspect of human existence. But practices relating to entry into and exit from community are the product of community agency. No theory of global lawmaking can be complete without some rationalization of membership rules, especially not one that so self-consciously centers community as the source of legal authority and legal pathologies.

Meanwhile, as some form of global community emerges as sociological fact, it too must be confronted by those who are trying to make sense of new legal orderings, legal pluralists among them. Acknowledging global citizenship can help legal pluralists overcome the paradox of preemptive international norms. To the extent global community is real, its norms must be validated in the hybrid processes through which intercommunity authorities are sorted, just as are the norms of other communities. That does not translate into universal harmonization. However, because all individuals are members of the global community—and in that sense are all global citizens—global community norms will have broad potential to modulate the norms of other communities. That should be a welcome phenomenon insofar as it mitigates the power relations and conflict that can otherwise disfigure legal relations among other communities, which will remain the building blocks of global legal order.
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This chapter contributes to the growing literature on global and domestic legal pluralism by exploring how states determine “who belongs” (or ought to belong) to the political community, and according to what criteria.1 Can principles of legal pluralism help us navigate the complex issues surrounding such questions? I will argue in the affirmative, although my answer may seem counterintutitive at first glance. Legal pluralism as a descriptive enterprise asks us to recognize normative communities beyond the state, thereby opening our eyes to an entire world of jurisdictional contestation that liberal, state-based legality often hides.2 But it does not purport to offer a framework for evaluating how membership in those communities is constituted. Unlike anthropologists or sociologists who have long been fascinated by questions of boundary-making, legal pluralists tend to emphasize the existence of such communities as an alternative to the state’s “invisibilizing” gaze, while frequently ignoring the realization that membership boundaries are themselves contested and fraught.3 And even if such internal contestation is acknowledged, that acknowledgment alone offers little guidance for tackling such controversies, especially as they intertwine with power struggles over who gets to define membership in the first place.4

Add gender to the mix, and we soon realize that rules and regulations governing the female body, procreation, and marriage are part of a tightly controlled regime devouted to sculpting the contours of belonging. Such policing tends to place a disproportionally heavy burden on women as “reproducers” of the community, both literally and symbolically. An explosion of feminist, queer, critical race, post-colonial, third-world and related lines of critique have brought these very tensions to the fore. While foundational, these debates ignore another set of contestations whereby women of faith may stand in tension with state-defined (rather than community-based) rules and regulations. Think of the attention paid to the religious attire women may (or may not) wear in the public sphere, or the variety of ways in which gender and the female body are constituted as objects of knowledge and governance by the watchful eye of the state. Such regulations apply to anyone residing on the territory, irrespective of their legal status. But what role, if any, does the intersection of gender and religion play in determining who gets to pass through the “golden gates” of admission to citizenship? This core question is addressed in the following pages. Combining insights from law and political theory, this chapter offers a fascinating study of the textual and performative asepcts of the citizenship oath and its centrality to the process of becoming a member, especially in diverse societies negotiating the trilemma of constituting identity, respecting diversity, and promoting equality. I explore these grand themes in a contextual fashion, focusing on a real-life controversy that consumed the final few weeks of the 2015 Canadian federal election. Zunera Ishaq, a permanent resident in Canada and citizen of Pakistan, had completed all of the prerequisites for naturalization and was scheduled to attend a citizenship ceremony in January 2014.5 There was only one hitch: she intended to recite the oath while wearing her niqab.6 The government banned such a practice. Alas, without the oath, the naturalization process remains incomplete. Citizenship was not conferred.7 It seemed that Ishaq’s religious practice as a devout woman would bar her from acquiring full and equal membership in her new home country.

For those not born as citizens, naturalization is a lengthy and carefully orchestrated process of becoming a citizen. In the literature on civic (as opposed to ethnic) nationalism, the assumption is that the process of naturalization is focused on shared values rather than shared origins. In the context of today’s populist backlash, however, we witness a blurring of these presumably clear-cut categories and growing emphasis on a category of “shared identity.”8 The purported shared identity (a definition of which remains, alas, illusive) increasingly links access to citizenship with the notion that migrants must prove their ability and willingness to adhere to a majoritarian “way of life.” Such proof may be required of the migrant as she passes through the multiple gates of membership: initial entry, the grant of permanent residency, and, finally, upon naturalization, the ceremonly in which the once stranger is transformed into a full member.9

These developments have burst to the forefront of public and scholarly attention in countries around the world, primarily in Europe but also in traditionally immigrant-receiving societies such as Australia, Canada, the United Kingdom, and the United States. In this chapter, I offer a comparative exploration of citizenship tests, citizenship ceremonies, and the obligatory citizenship oath—without which the naturalization process remains incomplete. Why do states place a binding legal requirement on newcomers to take such an oath? What requirements may the admitting society impose on the transformative process of immigrant to citizen? Is it legitimate to impose a face-covering ban during the citizenship oath? Unlike the expansive face-covering bans adopted by some European countries, the Canadian ban was narrowly tailored. It applied only to those on the “cusp of membership,” at the moment of admission to a new political community. What are the consequences of such a ban on the values of diversity and equality in a multicultural society? Proponents of such a ban argue that the oath is a public declaration that must be taken freely and openly; they construct face-veiled citizenship candidates as distrustful, “hiding their identity” on the cusp of membership. This we might call the distrusting position.10 Opponents contend that the ban discriminates against minority women and restricts their religious freedom. They further ask what function or utility a citizenship oath may add to an already lengthy and tightly regulated process of naturalization. This I label the trivializing position. I will argue that both the distrusting and the trivializing positions overreach their claims and ultimately fail to persuade. Instead, I develop a perspective that emphasizes a more pluralist view, one that does not squelch the expressed viewpoints and religious community affiliations of women like Ishaq, but at the same time does not trivialize the importance of the decision to confer membership through an expression of equality norms core to that community. By rejecting the twin horns of the trivializing and distrusting positions, I wish to explore whether debates emerging from Canada—widely regarded as one of the most pluralistic and accommodationist jurisdictions in the world of “new constitutionalism”—offer us resources to defend a position that seeks to neither erase diversity nor sacrifice equality.11

39.1 Citizenship by Naturalization

Naturalization, the mystical process by which the once stranger is transformed into a constituent member, with all the rights and privileges pertaining to this legal status, has been variably described as “the most densely regulated and most politicized aspect of citizenship laws.”12 This filtering process allows the recipient state to designate whom, among those not born as citizens, “we regard as our own—those to whom we owe a special obligation because they are fully-fledged members of our society,”13 “the central process of becoming part of a new country” by fostering a shared sense of commitment,14 or, more critically, a “spectacle.”15 These various interpretations capture a range of meanings from the formal-legal to the relational and expressive dimensions of citizenship and belonging.16

As the U.S. Supreme Court memorably pronounced in Wong Kim Ark, there are “two sources of citizenship, and two only: birth and naturalization.”17 The latter represents the only legal avenue for the acquisition of political membership after birth. Interestingly, the very term “naturalization” reflects an iconography of lineage as well as its etymological roots. The word derives from naturalis (Latin), which means “confirmed by birth, according to nature.” The term “naturalization” implies that the postbirth admission to citizenship is a symbolic rebirth into the new membership community. As such, it is perceived as constituting a “rite of passage.”18 In the past, this act also simultaneously required renouncing or “erasing” previous allegiances to other political entities. Echoes of this history are still present today in the American naturalization oath of allegiance:

I hereby declare, on oath (or, and solemnly affirm), that I absolutely and entirely renounce and abjure all allegiance and fidelity to any foreign prince, potentate, state, or sovereignty, of whom or which I have heretofore been a subject or citizen; that I will support and defend the Constitution and laws of the United States of America against all enemies, foreign and domestic; that I will bear true faith and allegiance to the same … and that I take this obligation freely, without any mental reservation or purpose of evasion; (so help me God).19

In Canada, which pursued the route of peaceful evolution over revolution, the citizenship oath still involves swearing allegiance to the Queen of the once Dominion: “I swear (or affirm) that I will be faithful and bear true allegiance to Her Majesty Queen Elizabeth the Second, Queen of Canada, Her Heirs and Successors, and that I will faithfully observe the laws of Canada and fulfil my duties as a Canadian citizen.”

The content of the oath has been subject to a recent legal challenge by three permanent residents from Toronto who claimed that, as holders of antimonarchist views, obliging them to swear to “be faithful and bear true allegiance to Queen Elizabeth the Second, Queen of Canada, her Heirs and Successors” during the Canadian citizenship ceremony breached their freedom of expression and freedom of conscience guaranteed by the Charter of Rights and Freedoms. Their case was heard by the Superior Court of Justice of Ontario and then by a three-judge panel at the Ontario Court of Appeal.20 A major bone of contention between the parties was how to interpret the oath: whether to follow the plain meaning method of interpretation, as the appellants argued, or to rely on the purposive approach, as the government submitted.21 The court followed the latter to the exclusion of the former. The judges reasoned that swearing allegiance to the Queen was not a “literal” act of submission to a foreign-seated head of state, but an oath affirming “our form of government, as symbolized by the Queen as the apex of our Canadian parliamentary system of constitutional monarchy.”22 Moreover, in contrast to the application judge’s prima facie conclusion that Section 2(b) of the Charter was infringed (saved by Section 1), the appeal court decision held that would-be citizens’ freedom of expression is not violated as they may criticize, or even recant, what they characterize as the objectionable elements of the oath after having taken it.23 This argument did not bode well for the claimants: the reciprocal conditions of membership in the community require that they are obliged to first take an oath that contradicts sincerely held beliefs in order to reserve the opportunity to later “disavow” that very same oath that formalized their rebirth into and acceptance by the new political community. This incongruous rationale runs the risk of trivializing “compulsory declarations of attachment,” as Cass Sunstein once called pledges of allegiance administered by modern governments; prime among them is the citizenship oath.24 Such a sentiment was expressed by one of the claimants, a Princeton-educated University of Toronto math professor, who, after learning that the Supreme Court of Canada denied leave to appeal to hear the case, stated, “I misunderstood the law in Canada. I thought vows had meaning.”25

In contrast with the trivializing the oath position, the government expressed a diametrically opposed stance in the controversy that surrounded the face-covering ban during the swearing-in citizenship ceremony. From this perspective, the oath is taken seriously and sternly, reflecting a “matter of deep principle that goes to the heart of our identity and our values.”26 The government introduced the ban through internal guidelines formalized in the operational bulletin. This particular bulletin stipulated that participants in a citizenship ceremony, the final step of the naturalization process, would not be permitted to take the oath while wearing a face covering.27 In explaining the objective of these (now defunct) rules, the minister of citizenship and immigration reasoned:

The oath of citizenship and the citizenship ceremony is a solemn and essentially public time when the individual expresses his or her loyalty to Canada in front of fellow citizens. … That is why I clarified yesterday that citizenship applicants will now be required to recite the oath in an open and transparent manner and to do so without being obscured by a face covering. This decision underscores the essentially public nature of the oath.28

The minister further emphasized that the oath is a “public declaration that you are joining the Canadian family and it must be taken freely and openly.”29 In another public statement, Canada’s citizenship and immigration minister made an even stronger claim against face-veiled citizenship candidates, as “hiding their identity.”30 This we might label the distrusting of minorities position.

Both the trivializing and the distrusting positions ultimately fail to persuade; they sidestep the core legal and philosophical questions at stake. What is the appropriate balance of religious accommodation or exemption that a newcomer on the cusp of membership can legitimately expect from their new country? What requirements may the admitting society impose on the transformative process of immigrant to citizen? These questions are anything but theoretical or abstract. The answers given to them bear immediate and concrete consequences in terms of defining burdens and opportunities. And the derivatives of these unanswered questions spiral out endlessly. Who must yield what, and according to what principles, to allow individuals to peacefully and openly interact in public spaces in a society that is officially committed to the values of diversity and equality? What are the background conditions and underlying values informing such compromises or trade-offs? Which responses are available through law and politics to situations whereby the language of social cohesion and coexistence is co-opted to promote ends and goals that are ultimately exclusionary?

Unlike the claimants who challenged the content of the oath due to the obligation to pledge allegiance to the Queen, Ishaq agreed with the content of the oath but objected to the manner by which she was compelled to take it, namely, with her face uncovered in public. As a devout Muslim woman, she sought exemption based on her religious belief from the government’s policy that required her to reveal her face for the oath-taking portion of the ceremony.31 Her request was denied by the government. She challenged the face-covering ban in court, claiming that it would deny her citizenship unless she betrayed her conviction. A legal saga quickly followed. As it coincided with a heated national election campaign, Ishaq’s legal battle trigged an acrimonious debate in the public sphere.32 Polls showed that a majority of those surveyed supported the government’s position of demanding that one’s face cover be removed for the oath portion of the citizenship ceremony.33

In court, government lawyer Negar Hashemi stated that “the case is about finding the ‘right balance’ between respecting differences and maintaining Canadian core democratic values.” The niqab ban, she said, is part of a larger democratic scheme to ensure, via visual confirmation, that everyone vows loyalty to Canada and that “there is no hidden agenda in this case.”34 The mention of a hidden agenda and the emphasis placed by the admitting society on vowing loyalty reveal core elements of the distrusting position. Those who favored Ishaq’s quest to take the oath without removing her face veil fell into the opposite trap. By claiming that the government’s position was a political show and ideological imposition, they ignored altogether the value-laden disagreement that this policy evoked. The legal team representing Ishaq emphasized that there were fewer than one hundred cases a year across Canada where someone wears a niqab to the ceremony, as if the value of constitutional and human rights is measured by the strength of their number rather than the principles they uphold. Another line of argument proclaimed that after having completed the lengthy and tightly regulated process of naturalization, it is unclear what function or utility the citizenship oath may add, again reflecting the trivializing position.

Ishaq’s legal challenge was ultimately vindicated by the Federal Court and the Federal Court of Appeal. However, neither decision dealt with the constitutional issues at the heart of this controversy, namely, the ban’s disproportionate effect on Muslim women who adhere to face-covering practices and their constitutional rights to religious freedom and gender equality. Instead, both rulings relied on technical grounds, declining to answer the constitutional questions posed by the case.35 The government’s leave to appeal to the Supreme Court of Canada was declined and there is no judicial pronouncement by the country’s highest court on these matters of vital importance in early twenty-first-century law and politics.

This saga, despite its anticlimactic legal ending, provides an opportune occasion to explore the relations and tensions between conditioning access to citizenship on the removal of religious attire, worn primarily by women, and the broader Canadian multicultural promise—or “odyssey”—of promoting both diversity and equality.36 The Canadian Charter of Rights and Freedoms is globally unique in that it includes explicit commitments to the values of multiculturalism and gender equality.37 Section 27 provides that “[t]his Charter shall be interpreted in a manner consistent with the preservation and enhancement of the multicultural heritage of Canadians,” whereas Section 28 states that “[n]otwithstanding anything in this Charter, the rights and freedoms referred to in it are guaranteed equally to male and female persons.”38 The Canadian social and constitutional experiment offers us a rare, living laboratory in which a thriving constitutional system searches for legal and institutional pathways to address the seemingly intractable demands, obligations, rights, and protections endowed by Sections 27 and 28. The Canadian experiment is fascinating to explore because it attempts to give meaning to the entrenchment of both values. No other country has officially enshrined both multiculturalism (Section 27) and gender equality (Section 28) as interpretive provisions that reflect the “broad directions” and “aims” of its constitutional order.39 The niqab ban in citizenship ceremonies will serve as a test case to evaluate the promises and pitfalls of the “Canadian multiculturalism paradise.” But we first need to step back and take in a broader comparative perspective.

39.2 Constituting Citizens through “Words that Bind”: A Brief Comparative Journey

Citizenship tests and ceremonies have attracted significant attention in recent years as a growing number of countries have introduced or revisited formal citizenship ceremonies for prospective citizens or revamped linguistic and other naturalization requirements. In the United Kingdom, for example, the status of “citizen[s] of the United Kingdom and Colonies” was established through the adoption of its Nationality Act of 1948. The current Nationality Act for British citizenship was adopted in 1981. However, only since 2004 have applicants for naturalization been required to take an oath of allegiance to the Queen as head of state and make a pledge to the United Kingdom:

I will give my loyalty to the United Kingdom and respect its rights and freedoms. I will uphold its democratic values. I will observe its laws faithfully and fulfil my duties and obligations as a British citizen.

In the United States and Canada, by contrast, citizenship oaths have a longer historical record. In the United States, the oath requirement dates back to the Naturalization Act of 1790. It has gone through several changes since, most importantly the removal of racial and gender exclusions that long barred access to full and equal citizenship for women and racial minorities.40 However, the individual pledge of allegiance required of those seeking membership in the American political community has remained consistent.41 In Canada, the oath was formalized in 1947 with the adoption of the Citizenship Act. At the time, the act was considered vanguard legislation across the commonwealth because it broke with past notions of empire and imperialism by establishing independent citizenship in Canada before such status was salient in the United Kingdom.

Recounting his own oath-taking experience as involving “great solemnity” and “intensification of my feeling about American citizenship,” Felix Frankfurter, a naturalized citizen and justice of the U.S. Supreme Court, reminded his fellow justices that “[i]t is well known that the convert is more zealous than one born to the faith.” He went on to describe naturalization as an act of “entering a fellowship which binds people together by devotion to certain … ideas and ideals summarized as a requirement that they be attached to the principles of the Constitution.”42 Taking this commitment seriously, and applying it to his judicial role, he held in a dissenting opinion in Schneiderman that a naturalized American could be deprived of his citizenship on the basis of adherence to certain political-ideological views (e.g., Marxism-Leninism), reflecting the same distrusting approach that we find re-emerging half a century later in the Canadian debate.43 In another landmark case, Barnett, involving a child who, as a member of the Jehovah’s Witnesses, refused to take the pledge of allegiance at school, the majority reversed the child’s suspension from school. Frankfurter, again in a minority opinion, held that the state could legitimately inculcate patriotism through the pledge of allegiance.44 More contemporary reflections on Frankfurter’s views challenge them as representing an overmuscular “new patriotism” that may coercively restrict individual freedoms as well as the rights of minorities or dissenters in the name of national (or majoritarian) interpretations that define the collective “we.”45

Another manifestation of the competing views surrounding citizenship oaths is revealed by scholarship exploring the historical origins and ritual symbolism of swearing-in ceremonies. Critics have argued that such events are designed to artificially emphasize unity and conformity that conceals, counters, or attempts to quell the reality of social heterogeneity.46 Digging into the roots of naturalization oaths, Dora Kostakopoulou reminds us of the inequalities inherent in their medieval origins—“fealty” and the pledge of fidelity by the vassal to the feudal lord was publicly marked through the ceremony of homage, creating a mutual and indivisible bond between them.47 In the history of the common law, the earliest and most influential theoretical articulation of the definition of access to membership—or, rather, at the time, “ligeance” under a fixed and hierarchical system of authority—is found in the landmark Calvin’s Case.48 Here, Lord Cook memorably stated that “as the literatures or strings do knit together the joins of all parts of the body, so doth ligeance joints together the sovereign and all his subjects.”49 With the rise of the modern state, notions of citizenship as a relation of equality gradually replaced that of subjecthood, but to their detractors, naturalization oaths are still charged with this ideologically encumbered past. In contemporary societies, the manifestation of such vestige is arguably found in the search for “‘bonds of mutual understanding’ [that] depend on the conformity of newcomers to the terms of integration articulated by the majority community.”50

Those who view naturalization regimes in a more sympathetic light stress the symbolic value of the inductions and ceremonies that immigrants undergo at the very moment that they legally transition into citizenship. Capturing the “rite of passage” quality of the process, this more affirmative sentiment is captured by the recognition that joining a new political community is a constitutive moment for both the newcomers and the society they join. As one scholar put it:

Moving to a new society with a view to full membership is a significant transition in anyone’s life. It is also a significant moment for the host society. Human beings down the ages have marked such transitions with inductions and ceremony. Becoming a citizen of a new political community would seem to warrant at least as much fuss.51

In Australia, for example, not only immigrants partake in oath- and pledge-taking during the final stage of the naturalization process. Individuals born in Australia may also participate in affirmation ceremonies, as they are known, if they so wish, to “publicly affirm their loyalty and commitment to Australia and its people.”52 These ceremonies bear no legal standing but were introduced by the federal government in response to popular demand by those who do not require such official “induction” into the political community due to their fortuitous circumstances of birth.53 Manifesting explicitly an emphasis on affirming affiliation to “the polity, its political institutions and norms, and its people,” Australia revoked the oath of allegiance to the Queen and replaced it with a civic-republican citizenship pledge of commitment, which reads, “[f]rom this time forward, (under God,) I pledge my loyalty to Australia and its people, whose democratic beliefs I share, whose rights and liberties I respect, and whose laws I will uphold and obey.”

But unique to Australia’s oath is the view that citizenship pledges are relevant to both newcomers and settled populations as they are joined through public rites of passage and binding words. Even here, however, inequality persists: participation in citizenship ceremonies is binding and compulsory for those not born as citizens, while it remains purely volitional for those who gained such status by virtue of the birthright lottery.54

Questions surrounding access to citizenship have become ever more pressing in recent years as new and more demanding citizenship integration requirements have proliferated across Europe, requiring newcomers to explicitly pronounce their acceptance of the “values, culture, and practices of the host society.”55 Some of these new tests extend beyond civic knowledge acquisition; they probe into the “inner disposition” of applicants with regard to sensitive topics such as gender, religion, culture, marriage, and same-sex relations, leading scholars and critics to dub them as objectionable manifestations of “illiberal liberalism.”56

Even if we accept that intrusive moral inquisition by state officials has no place in the naturalization process, as I believe is the case, citizens-in-the-making are routinely expected to demonstrate civic knowledge of the new country’s political system, history, and governing institutions. Still, we might ask: is it fair that those not born as members are subject to what has been labeled a “probationary period” for many years before they can become full members, whereas those born into the political community are automatically granted the coveted prize of citizenship? Without fully resolving this dilemma, some have proposed that naturalization should be activated automatically if a person is “inhabiting a place,” or residing in the country for a fixed number of years, without subjecting them to an additional demanding process of providing proof of language proficiency, civic integration, and successful passage of citizenship testing.57

Returning briefly to Ishaq’s case, the idea of automatic naturalization would have entailed that as an aspiring citizen she would have had to do nothing other than stare at the clock and wait for the passage of time (say, five years of lawful residence) before she would, mechanically, become a citizen at the stroke of midnight.58 This model waives linguistic competence requirements and abandons any requirement of public expression of familiarity with and willingness to adhere to the new home country’s laws and constitutional norms. Some fear that such a vision of inclusion would in fact discourage integration into the fabric of society because it deserts the aspiration of creating some social glue or “shared values,” however difficult it remains to pin down these shared values.

In practice, no country adheres to the model of purely automatic naturalization, although many polities provide expedited citizenship to “co-ethnic” returnees on account of presumed shared identity that transcends space and time. In Canada, however, all newcomers, whether they have arrived as family members, economic migrants, or humanitarian causes, must pass the standard naturalization process. Hence, we are still left with the nagging question: is it legitimate to demand that at the very moment she is committing to join the “Canadian family,” as government officials repeatedly stated in the political storm that surrounded the face-covering citizenship-ban legal challenge, a female member of a minority community is forced to shed religious attire that expresses her sincere religious belief? Which perspectives should prevail: the sensitivities of the majority or minority communities’ “claims of culture”?59 These are the unanswered queries that the Ishaq saga has left open. Given that different countries adhere to different citizenship models—liberal, republican, multicultural, and ethnonational, among others—they may choose to resolve this question differently, but our focus here is not on providing a universal answer. Rather, this inquiry is more narrowly and modestly tailored to identify the parameters that would define a made-in-Canada solution. Using this test case, I seek to explore whether this carefully crafted multicultural experiment can succeed in creating the alchemy of accommodating diversity with equality. It is useful to step back in time, roughly half a century ago, to acquaint ourselves with the genesis of the invention of Canadian multiculturalism as an official government policy—the first in the world.60

39.3 Canada’s Multiculturalism

The “multi” in Canadian multiculturalism represents an explicit rejection of the once unquestioned approach of privileging the dominant majority culture while relegating minority communities to a marginalized, second-class position.61 In Canada, the government policy of multiculturalism, articulated in 1971 and predating the Charter, rested on a combination of empirical and normative justifications for rejecting mono- or bi-culturalism. “In the face of this [country’s] cultural plurality there can be no official Canadian culture or cultures,” resoundingly stated a special joint parliamentary committee charged with the task of developing Canada’s new constitutional bill of rights, the Canadian Charter of Rights and Freedoms.62 As part of this effort, a new vision was crafted of a “pluralistic mosaic,” promoting “equal respect for the many origins, creeds and cultures” that form Canadian society.63

In the post-Charter era, the earliest judicial pronouncement on religious freedom is found in the landmark decision of R. v. Big M Drug Mart Ltd., in which the Supreme Court of Canada struck down the Lord’s Day Act, a federal “Sunday closing law” prohibiting businesses from opening on Sunday, effectively protecting the sanctity the Christian Sabbath.64 In an oft-cited paragraph of that decision, the Court stated that “[w]hat may appear good and true to a majoritarian religious group, or to the state acting at their behest, may not … be imposed upon citizens who take a contrary view. The Charter safeguards religious minorities from the threat of the ‘tyranny of the majority.’”65 This last point is crucial. The majority of Canadians may accept Sunday as the Lord’s Day, but this does not represent the perspective of religious minorities in Canada, be they members of the Jewish faith, Sabbatarians, Muslim Canadians, agnostics, or those with no theistic belief. As then Justice Dickson said, speaking for the Court, “[t]o the extent that it binds all to a sectarian Christian ideal, the Lord’s Day Act works a form of coercion inimical to the spirit of the Charter and the dignity of all non-Christians.”66 The Lord’s Day Act, continues the Court, “takes religious values rooted in Christian morality and, using the force of the state, translates them into a positive law binding on believers and non-believers alike.”67 It is at this stage of the analysis that Section 27 is brought into the discussion: “to accept that Parliament retains the right to compel universal observance of the day of rest preferred by one religion [the dominant majority religion] is not consistent with the preservation and enhancement of the multicultural heritage of Canadians.”68

The Big M pronouncement forbidding direct compulsion is now deeply entrenched in Canadian law.69 The Supreme Court of Canada recently referred to cases involving religious compulsion as “straightforward”; they fail the test of constitutionality without even triggering a balancing or proportionality analysis.70 It is worth noting, however, that what is considered straightforward in Canada does not necessarily translate to other jurisdictions. Unlike the Supreme Court of Canada, other distinguished courts, whether national or supranational, have been reluctant to declare practices and policies enforcing majoritarian values as a “form of coercion inimical to the Charter [or other human rights instruments] and the dignity of all non-Christians.”71 Consider, for instance, the much-discussed Lautsi decision handed down by the Grand Chamber of the European Court of Human Rights (ECtHR), the apex judicial body in the European human rights system, entrusted with interpreting the provisions of the European Convention on Human Rights.72 In Lautsi, the Grand Chamber of the ECtHR overturned an earlier unanimous decision. The Grand Chamber ruled that given the wide variety of approaches adopted by European states regarding the place of religion in public schools, the Italian regulations requiring the prominent display of the crucifix in every classroom in state-run schools fell within the margin of appreciation owed to domestic authorities to “perpetuate a tradition”—here, the tradition of the majority religion (Catholicism) in Italy. In effect, this decision means that children from different faiths, backgrounds, and ways of life, including non-Christians and those professing no religion, will continue to be educated literally under the cross in Italian public schools.

The Lautsi decision has been criticized as taking a pro-majority stance in the “cultural wars currently raging in Europe [in which] the relationship between the majority and minorities in society, the extent of their respective claims to shape the social, cultural, and intellectual environment, and the role of the state in their tug-of-war is the source of recurring tensions.”73 Under the more inclusionary and accomodationist framework informing the Canadian multiculturalism experiment, a decision like Lautsi would be objectionable in that it upholds, rather than dismantles, the “compulsory display of a symbol of a particular [majority] faith in the exercise of public authority,” thus breaching the duty of neutrality and fair inclusion as noncoercion.74 Recall that Section 27 instructs that “[t]his Charter shall be interpreted in a manner consistent with the preservation and enhancement of the multicultural heritage of Canadians,” not the preservation and enhancement of the heritage of a majority tradition or community in Canada. By contrast, the Lautsi decision reflects the continued privileging of the majority tradition and the use of the force of law by the state to inculcate certain values to a “captive audience” in and through a quintessential public institution: the public school.75 In lieu of multiculturalism, it endorses monoculturalism by granting permission to display the crucifix, a “sign which,” as the Strasbourg Court put it, “confer[s] on the country’s majority religion preponderant visibility in the school environment,”76 where attendance is compulsory regardless of religious convictions or lack thereof.

As comparative constitutional scholars have rightly observed, legal disputes such as Lautsi have come to the fore because the ECtHR itself has become a core arena where “some of the most challenging debates around European legal pluralism [now] take place, and its case law has centrally contributed to shaping the terms of such controversies,”77 turning courts into the arenas in which core societal values are contested.78 Moreover, it is increasingly recognized that the legal arena has become a strategic space for not only exploring the “nature of religious communities, their relationship to state institutions, and the place of minority religious communities in society” but also for re-examining “the place, role and rights of the ‘Christian majority’” in Europe.79 In today’s era of rising populist nationalism, these highly charged debates have become intertwined with a deepening “cultural anxiety” about national identities and shared values perceived by members of majority groups to be under threat and in danger of being “overwhelmed” by immigrants and members of minority religious communities. This anxiety feeds into a dangerous narrative of nous et les autres: creating a binary, zero-sum dynamic of “us” versus “them.”80

Unlike the backlash against multiculturalism across Europe, to date Canada has not rescinded its official multiculturalism policy which is informed by a commitment to the dismantling of majoritarian dominance and its replacement with a more heterogeneous, pluralist vision that accepts minority cultures as constitutive of the larger membership community. Yet, even here, we saw that certain limits are imposed on who counts as a “fitting” equal future citizen. It is within this context that the citizenship-oath face-covering ban touched a raw nerve, as it engaged one of the most pressing issues of our time: defining “who belongs,” or ought to belong, and according to what criteria. Does this requirement impose the viewpoints and traditions of the majority—however difficult they remain to define—on members of minority cultures in ways that make it objectionable as a coercive use of state power to promote what is essentially a partial rather than neutral or impartial position? Or, conversely, is it a legitimate civic requirement that state officials may pursue in order to generate the “social glue” that holds us together beyond our acknowledged or self-professed differences? The jurisprudence on religious freedom under the Charter provides some useful guidance, although not a clear-cut answer. Writing for the majority in N.S., a case examining whether a witness in a criminal trial may testify while donning a niqab, former Chief Justice Beverley McLachlin reiterated that when faced with conflicts between freedom of religion and other values the Canadian tradition has been to respect the individual’s religious belief and to accommodate it if at all possible.81 In light of this framing of the analysis, the Court held that a total ban on the niqab is an intrusion by the state that is inconsistent with the Charter.

However, a debate about the analytical relevance of the interpretative commitment to multiculturalism erupted among the judges. The concurring opinion by Justice LeBel endorsed stability and continuity in responding to today’s winds of change—reminiscent, in this sense, of recent European trends—insisting that the “openness of the trial process” requires a categorical ban on niqabs in the courtroom. In contrast, the dissenting opinion reached a diametrically opposed conclusion. While “conced[ing] without reservation that seeing more of a witness’ facial expression is better than seeing less,” Justice Abella held that the assessment of demeanour can be reasonably achieved without seeing the bare (or “naked”) face.82 While the debate among the justices focuses on the technical difficulties of assessing demeanor, the case reveals a far deeper disagreement. It turns the veil into a test case for determining how far the principle of religious freedom will go when it fiercely conflicts with other protected Charter rights (in this case, the right to a fair trial), how to conceptualize the balance between stability and change in an increasingly diverse society, and how to navigate the competing interests of religious freedom, the right to a fair trial, and access to justice for minorities-within-minorities, here, niqab-wearing Muslim women.

As a minority woman and a sexual assault complainant, N.S.’s religious freedom claim also encapsulates a powerful plea for fair inclusion and equal access to justice for all women, including minority women who profess a nondominant religious belief or practice. In this way the judgment also might be seen as relevant to Section 28, although that provision was not discussed in the decision. The value of fairness to the complainant and the broader societal interest of not discouraging niqab-wearing women from reporting offenses and participating in the justice system is vital to the analysis. Indeed, these considerations are now part of the public record, expressed powerfully by the dissenting opinion and echoed in the majority’s reasoning. The Supreme Court of Canada ultimately adopted a contextual, case-by-case approach, resisting the idea that users of the justice system must “park their religion at the courtroom door,” just as it rejected the response that says that any litigant or “witness can always testify with her face covered.”83

This contextual balancing approach allows courts in Canada to avoid grandiloquent value judgments of the face-covering practice. As Justice Abella noted in her dissenting opinion, controversies surrounding the niqab are prevalent both within and outside the Muslim community. These controversies include questions such as “whether the niqab is mandatory for Muslim women or whether it marginalizes the women who wear it; whether it enhances multiculturalism or whether it demeans it.”84 Justice Abella further states:

These are complex issues about which reasonable people can and do strenuously disagree. But we are not required to try to resolve any of these or related conceptual issues in this case, we are required to try to transcend them in order to answer only one question: Where identity is not an issue, should a witness’ sincerely held religious belief that a niqab must be worn in a courtroom, yield to an accused’s ability to see her face.85

This lucid, analytical approach, with its steadfast resistance of armchair social theory, allows Canadian courts to avoid the trap of abstractly stipulating inconsistencies between diversity and equality. Perhaps the most important conceptual lesson to be drawn from N.S. is that the adoption of a contextual, in concreto case-by-case approach that remains grounded in the law and facts of each particular dispute—even if it does not offer a perfect solution—is preferable when considered against the tendency toward the abstract declaration of irreconcilable value conflicts.

39.4 Context and Membership Matters

Consider the contrast between the Canadian approach of sidestepping the debate about the symbolic meaning of the veil (and whether it is mandatory for Muslim women at all) and the framework of analysis emerging from Europe’s highest human rights court, reflected in the ECtHR’s engagement with respect-for-differences claims brought by women who wish to practice a less extensive form of veiling, namely, donning the hijab, a head cover worn by some Muslim women, in which the face remains visible. Much like the decision in N.S., ECtHR decisions in the hijab cases of Dahlab and Sahin engage in proportionality analysis and balancing of competing interests.86 The difference lies in the level of abstraction. Whereas in N.S. the Supreme Court of Canada endorses a contextual approach, reserving the ultimate balancing decision for the closest-to-the-ground judicial authority, in Dahlab and Sahin the “‘balancing’ that takes place is a balancing of abstract stipulated inconsistencies (secularism and democracy vs. the religious symbolism of the veil; women’s equality and tolerance vs. Islamic religious obligation) rather than evidentially demonstrated in concreto conflicts of rights with other rights, or of rights with important public interests.”87

Similar concerns about the Strasbourg court “sacrific[ing] concrete individual rights guaranteed by the Convention to abstract principles” were even expressed by the two dissenting judges in the S.A.S. decision, in which the majority of the ECtHR ultimately upheld the French legal ban that prohibits the wearing of face veils in public.88 In that decision, denounced by critics as reinforcing the ostracization of Islam as a minority faith, the Court relied on the French government’s argument that promoting “living together” (le “vivre ensemble”) is a legitimate ground for restriction of fundamental rights protected by the Convention. To understand this last point, some background regarding the challenged legislation is required. In 2010, France became the first country in the world to criminalize the wearing of face veils, such as the niqab, anywhere in public with the exception of houses of worship.89 The draft of the 2010 law included an explanatory memorandum that stated that “[e]ven though the phenomenon, at present, remains marginal, the wearing of the full veil is the sectarian manifestation of a rejection of the values of the Republic.” The law was passed by the National Assembly by an overwhelming majority—335 votes in favor, one vote against, and three abstentions. The Senate also followed suit with 246 votes in favor and one abstention. In drafting the legislation, as part of its fact-finding mission, a parliamentary committee concluded that “the wearing of the full-face veil on national territory” was a recent phenomenon in France and by the end of 2009, was only practiced by about 1,900 women out of France’s 4.7-million-strong Muslim population. This is a ratio of less than 1 in 2,500 so there must have been deeper reasons that motivated this legislative policy.

In the context of heightened political and legal tensions surrounding an “ostentatious” expression of a minority identity that is increasingly perceived as threatening and “foreign” in Europe, it is hard not to be reminded of William Blackstone’s observation that whereas civil injuries are “an infringement … of the civil rights which belong to individuals … public wrongs, or crimes … are a breach and violation of the public rights and duties, due to the whole community.”90 The act of defining the expressions of particular, more conservative, variants of the Islamic faith as public wrongs bears not only a punitive function but also an expressivist meaning: the outrage of the majority community against what it perceives as an offensive repudiation of laïcité and other foundational values of the republic. From that vantage point, the person who breaches the criminal code’s prohibition against face-veiling acts is in violation of the whole community and its “common culture.” In this way, the criminal code—and the state machinery that enacts and enforces it—expresses moral condemnation of the actor, not just the prohibited act. The face-veil banning legislation advances a particular vision of the public sphere that sheathes popular anxieties about the majoritarian discomfort of living side by side with veiled Muslim women who are de jure included in the polity but are de facto ostracized as the “Other.” Tremendous political capital is invested in such laws as symbolic manifestations of an idealized “France [which] is never as much itself, faithful to its history, its destiny, its image, than when united around the values of the Republic: liberty, equality, fraternity,” as the 2010 law explanatory memorandum reads.91

From the official French statist perspective, however, prohibiting such expression of religious minority identity, or “sectarianism,” is not a failure of fair inclusion but merely a manifestation of the constitutionally entrenched laïcité principle, dating back to 1905, which resists any expression of religiosity as a breach of neutrality and secularism and an obstacle to the promotion of social cohesion. However, this framework fails to take context into account, in which using the full force of the power of the state to legally prohibit a member of a minority community from expressing certain aspects of her religious identity holds additional dimensions of marginalization and exclusion. Equality among citizens is affected by defining her “veiled” presence in public spaces as harmful to others. These other dimensions are camouflaged when the statist discourse simply claims to be even-handedly applying facially neutral laws, practices, and policies—a point that advocates of fair inclusion as noncoercion and accommodation have long emphasized in Canadian debates.92 To put this last point differently, absent from the official narrative is an account of the power relations and context in which the encounter between the “sectarian” individual and the “universal” state occurs. The ECtHR, alas, sided with the latter over the former. It cited the French parliamentary report that described the practice of face-veiling as “at odds with the values of the Republic.” In direct contrast to Canada’s Big M approach, this approach implicitly reinforced the power of a dominant majority to impose its (in this case, secularist) worldview by means of national, purportedly neutral legislation that in effect imposed concrete and predictable burdens and restrictions on the protected rights of members belonging to already marginalized religious minority communities. Yet as we have seen earlier in the discussion, in the resounding words of Big M: “[w]hat may appear good and true to a majoritarian … group, or to the state acting at their behest, may not … be imposed upon citizens who take a contrary view.”93

Unlike the French approach, the Supreme Court in N.S. had no interest in ascribing meaning to the wearing of the niqab or making a judgment regarding whether that meaning accorded with Canadian values. This contextual approach helps avoid the dangerously charged terrain of assumed, rather than proven, tensions and inconsistencies. As Canadian courts have repeatedly stated, even if a given law and regulatory scheme promotes an important social goal, the burden is on the government to explain why a significantly less intrusive and equally effective measure was not chosen and to demonstrate that the chosen measure only minimally impairs the protected rights and interests at stake.94 This is especially true given the profound significance of citizenship, which has been described as “nothing less than the right to have rights” by the U.S. Supreme Court,95 echoing the famous words of philosopher Hannah Arendt.96 Any restrictions, therefore, must be narrowly tailored and operate as a last resort only, for at stake is the vital membership and dignity interest of the individual.

39.5 Troubles in Paradise: When Diversity and Equality Collide

Even in multicultural Canada, tensions have arisen in recent years surrounding questions of membership and belonging. As in other countries, the laws and regulations governing citizenship reveal much about the society that constructed them, telling us “who the state considers a full member, how that membership is transmitted inter-generationally, and how it can be lost, gained, and reclaimed.”97 The history of access to citizenship in Canada still bears the scars of past exclusion on the basis of considerations such as race, gender, national origin, religion, and indigenous status.98 While Canada now rightly takes pride in being an open, multicultural society that welcomes immigrants from the four corners of the globe, any restrictions on the basic right to have rights appearing to target a particular group of settled immigrants or newcomers as “too different” may taint this reputation and confirm any sense of injustice felt by those affected.

As mentioned earlier, in 2011, a ban was introduced that instructed government officials to ensure that participants in a citizenship ceremony would not be permitted to take the oath of citizenship while wearing a face covering. On judicial review, this policy was described as “superfluous,” in that neither the regulations nor the Citizenship Act required visual confirmation of the oath being recited.99 The government, however, held its ground. A spokesperson for the immigration minister responded to the Federal Court ruling by stating:

New citizens are obliged to confirm their identity when taking the Oath of Citizenship. … [I]t is simply common sense to require removal of facial coverings or other items that hide new citizens’ mouths from view. The oath, knowledge and language tests … are among the basic requirements for joining the family of Canadian citizens.100

The prime minister used even sharper language as he announced symbolically in Quebec—the stronghold in Canada of a more “European” perception of state-religion relations—that the government intended to appeal, remarking, “I believe, and I think most Canadians believe that it is offensive that someone would hide their identity at the very moment they are committing to join the Canadian family.”101

The characterization of veiled oath-taking as “offensive” by top government officials is arguably a manifestation of a majority-infused, statist vision of “living together,” echoing the positions already seen in the French face-veil ban and the SAS decision, despite the fact that Canada’s constitutional tradition has never adhered to the laïcité principle. This belligerent rhetoric may, however, run amok and lead to the misguided conclusion that, in order to achieve fair inclusion and equal footing with other members of the shared political community, some members will have to relinquish a sincerely held belief or be asked to denounce certain elements of minority identity that they view as constitutive of who they are and how they perceive themselves.

This rising “paradigm of suspicion,” as one scholar has put it, is embedded in a larger narrative dating back to the early 2000s.102 The Canadian government launched a campaign to “reinforce the value of Canadian citizenship,” generating a spate of legislative and executive initiatives. Preventing women wearing the face cover from accessing the citizenship ceremony is merely symptomatic of competing currents between the “trivializing” and “distrusting” positions. Such heightened emphasis on expressing and demonstrating “loyalty” by erasing certain markers of religious or other identity-based minority affiliation is, alas, foreign to the letter and spirit of the concept of Canadian multiculturalism and fair inclusion as developed through jurisprudence. As the majority enunciated in N.S. when considering whether a witness may wear the niqab in court, “to remove religion from the courtroom is not the Canadian tradition. Canadians have, since the country’s inception, taken oaths based on holy books—be they the Bible, the Koran, or some other sacred text.”103 The same considerations should, by analogy and with equal force, be applied in the context of taking the oath in a citizenship ceremony, where religious and cultural identities are to be celebrated according to Canada’s multicultural tradition rather than forcibly removed from the public sphere.104

The face-veil ban in citizenship ceremonies also stands in tension with the official version of multiculturalism that Citizenship and Immigration Canada itself publicly endorses:

In 1971, Canada was the first country in the world to adopt multiculturalism as an official policy. By so doing, Canada affirmed the value and dignity of all Canadian citizens regardless of their racial or ethnic origins, their language, or their religious affiliation. … Multiculturalism ensures that all [Canadians] can keep their identities, can take pride in their ancestry and have a sense of belonging. Acceptance gives Canadians a feeling of security and self-confidence, making them more open to, and accepting of, diverse cultures. … Multiculturalism has led to higher rates of naturalization than ever before. With no pressure to assimilate and give up their culture, immigrants freely choose their new citizenship because they want to be Canadians.105

Recent legislative changes have made this rite of passage more difficult to secure, however.106 It is within this context that the face-veil ban in citizenship ceremonies, accentuated by the accompanying public declarations by government officials, was seen as part of a subtle yet persistent attempt to distinguish between inclusion for the majority of newcomers who willingly and “successfully demonstrate that they have internalized prevailing ‘values’ … [and exclusion for those immigrants who are] judged to have rejected liberal-democratic norms, through their deeds and/or speech.”107

The Federal Court heard from the Ishaq that she conceived the “governmental policy regarding veils at citizenship oath ceremonies [a]s a personal attack on me, my identity as a Muslim woman and my religious beliefs.”108 In a well-publicized decision, the presiding judge accepted her claim and struck down the ban. “To the extent that the policy interferes with a citizenship judge’s duty to allow candidates for citizenship the greatest possible freedom in the religious solemnization or the solemn affirmation of the oath,” wrote the federal court, “it is unlawful.”109 Although the case was determined on regulatory rather than constitutional grounds, the decision also took account of the gendered and exclusionary message such a ban carries with it. “The policy in this case could dissuade women who wear the niqab from even applying for citizenship. In such circumstances, a direct challenge to the policy is appropriate,” read the decision.110 This last point is important. The court rejected the government’s argument that the applicant was not obligated to pursue Canadian citizenship; she could simply remain a permanent resident (or what scholars have termed a “denizen” who lacks political rights) ignoring the inequality that such a “solution” perpetuates when compared to gaining full membership—and accompanying rights and protections, including political rights to participate in the democratic act of authoring the laws that collectively govern public life.111

The Federal Court’s decision was swiftly appealed by the government. At this moment, in the middle of an election year, the citizenship-oath niqab saga gained attention well beyond the courtroom, receiving ample domestic and international media coverage.112 In a much anticipated decision, the Federal Court of Appeal, like the Federal Court before it, ruled against the new policy on technical grounds; again, the decision did not engage the Charter rights at issue. In response to the previous court ruling, various government officials continued to tout the value of the new—and by then, struck down—policy. The minister responsible for citizenship and immigration expressed the view that “new citizens should recite the oath proudly, loudly and for everyone to see and hear.”113 He also implied that the policy might be extended from niqabs to hijabs.114 The Prime Minister was quoted as saying, “when someone joins the Canadian family, there are times in our open, tolerant, pluralistic society that as part of our interactions with each other we reveal our identity through revealing our face.”115

This articulation of the rationale for the ban represents the majority as generous and inclusive—hence the rhetorical power of the analogy between joining a family and one’s new home society—while implicitly placing the “fault” for eroding such openness on those who are not willing to reveal their identity and their faces at the constitutive moment of becoming Canadian. This framing of the issue helps explain why analysts dubbed it a “wedge issue.” Opinion polls showed ample popular support for the ban, while its detractors emphasized that “Canada defends the rights of minorities, we respect people’s rights.” A final twist in Ishaq’s story was the government’s request that the Federal Court of Appeal stay its ruling pending appeal, a legal move that would have had the immediate effect of barring Ishaq, the woman who challenged the face-covering ban, from obtaining citizenship and the franchise, thus preventing her from participating in the federal election.

39.6 Women, Citizenship, and the Franchise

Denying women access to the direct and reciprocal relationship of citizenship offends justice and democracy. It is particularly punishing for female members of minority communities who have historically been denied both membership and the franchise.116 Threatening them with modern-day exclusion as they stand on the cusp of membership belittles their agency and makes them pawns in renewed state-religion struggles for power and recognition. Whatever the merits of such realignments, it is unfair to ask that they be borne disproportionately by those already marginalized and stigmatized. In Canada, it took a niqab-wearing immigrant, Zunera Ishaq, to challenge the government’s ban and to win her case. She was awarded the remedy she sought, namely, the opportunity to acquire citizenship by completing the naturalization process without having to compromise her religious practice. On the day of swearing-in, media crews arrived at the nondescript office building in which Ishaq’s saga was about to reach its conclusion. Members of her legal team and journalists from around the world recorded her careful yet heartfelt recitation of the oath, with her face-veil on, in both official languages. A few tears were shed; hugs were exchanged. As a newly minted citizen, she even got to exercise her right to vote in the election in which her own case became a cause célèbre.

What is the broader message that can we draw from Ishaq’s story? Everybody in the Canadian legal community knew, or should have known, that the ministerial ban stood on shaky ground in light of the long list of constitutional cases providing hefty protection to religious freedom in Canada. Yet, in the court of public opinion, one of the government’s strongest points was the appeal to gender equality; forcefully claiming that allowing a veiled woman (perceived as a sign of submission) to take the citizenship oath, without openly interacting with her future fellow co-citizens, flew in the face of cherished Canadian values of gender equality.117

In closing, it is important, then, to address majoritarian and emotionally charged arguments head-on. Recall that in N.S., Justice Abella established that it is not necessary to determine in the abstract “whether the niqab is mandatory for Muslim women or whether it marginalizes the women who wear it; whether it enhances multiculturalism or whether it demeans it. … These are complex issues about which reasonable people can and do strenuously disagree.”118 At stake in the Ishaq controversy was the concretization of these abstract questions. Returning to our introductory remarks, manner of fulfillment is raised to the same level as content: in a free and democratic society committed to multiculturalism, can a minority woman who has fulfilled all the requirements of naturalization (except the oath) be deprived of citizenship on account of the government’s refusal to accommodate her religious belief which did not harm or restrict other people’s ability to take the oath or acquire citizenship?

Recall, also, that the oath is performative and constitutive, giving vitality to both newcomers and the society that accepts the words that bind them together as co-members of a shared political community. The “trivialists” are thus mistaken in taking the oath lightly or wishing it away. As legal pluralists have long recognized, communities matter. At the same time, those adhering to the “distrusting” position are equally misguided, for they seek to predetermine who is an insider and who an outsider, and do so based on majoritarian fears and perceptions to exclusion of minority voices. Membership in one community need not require renunciation of all others.119 If we truly care about women’s empowerment and their ability to stand on their own feet, we cannot coherently uphold a governmental policy that, while purporting to assist minority women, actually leaves them without access to citizenship because of the possibly controversial religious attire they wear in expression of sincere religious belief.120 This flies in the face of equality and relegates them to a state of dependence rather than the independence (formal, if not always substantive) which is associated with the acquistion of full membership. These women are left, instead, in a twilight zone, without any direct link to the state, but only an attenuated relationship to it acquired through their spouses or other sponsoring family members.

The approach I have sketched in this chapter leads to a more inclusive and ambitious result: respect for citizenship as offering unmediated access to the goods of a commonwealth coincides with the promotion of core rights and opportunities for those once-excluded. Coupled with the commitment to diversity and equality, this approach permits promoting, rather than inhibiting, the prospects for women to navigate their multiple affiliations and gain access to membership as equal citizens, with voting rights, with voice, with the potential and the ability to pursue change—whether legal or political, in their new home country as well as their own communities of faith. There are times when instead of merely standing on the sidelines, watching silently the specter of renewed “us-them” distinctions and the rise of populist nationalism, it is imperative to take action. In performing the citizenship oath’s speech act while at the same time upholding her religious belief as a devout woman, Ishaq not only acquired citizenship and the right to vote. She also openly and publicly demonstrated her participation in and commitment to her adopted homeland and the quintessential values—diversity and equality—enshrined at its core.




1 This chapter is derived from and includes material from Ayelet Shachar, “Constituting Citizens: Oaths, Gender, Religious Attire,” in Canada and the World: Comparative Perspectives on the Canadian Constitution, eds. Richard Albert and David R. Cameron (Cambridge: Cambridge University Press, 2017), 98–122. I’m grateful to Paul Schiff Berman for the invitation to contribute to this Handbook and for his generous and helpful editorial suggestions.

2 See, e.g., John Griffiths, “What Is Legal Pluralism?,” Journal of Legal Pluralism & Unofficial Law 18, no. 24 (1986): 1–55.

3 See, e.g., Judith Resnik, “Living Their Legal Commitments: Paideic Communities, Courts and Robert Cover,” Yale Journal of Law & the Humanities 17, no. 1 (2005): 17–53, 27 (arguing that renowned pluralist Robert Cover’s vision of multiple norm-generating communities did not address the problem of conflict “within [such] communities about their own practices and authoritative interpretations.”).

4 Proceduralist and normative variants of legal pluralism would focus on the procedures, institutions and practices that give voice to those who have long been silenced, excluded, or categorically denied access to their own community’s “temple of knowledge,”—the spaces, texts, resources defining under what terms and conditions membership is acquired or transferred. See, e.g., Paul Schiff Berman, Global Legal Pluralism: A Jurisprudence of Law Beyond Borders (Cambridge: Cambridge University Press, 2012); Ayelet Shachar, Multicultural Jurisdictions: Cultural Differences and Women’s Rights (Cambridge: Cambridge University Press, 2001).

5 These requirements include lawful residency, physical presence in the country, language proficiency in English or French, as well as demonstration of adequate knowledge of the country’s history, institutions, symbols, and core constitutional values.

6 The niqab is a face veil worn by some Muslim women, leaving only the eyes revealed.

7 Citizenship Act, R.S.C. 1985, c C-29, § 24 (Can.). Taking the oath is a mandatory legal requirement of naturalization that applicants must meet in order to be granted citizenship. The minister may grant a waiver to this otherwise binding obligation to take the oath on compassionate grounds. These apply to minors under fourteen years of age, persons incapable of forming intent or understanding the significance of taking the oath of citizenship by reason of mental disability, as well as discretionary “special cases.” Ibid., §§ 3(3)–(4), 3(6). An exemption may also apply in the case of citizenship granted on grounds of statelessness as defined in § 5(5) of the act.

8 My reference here is to the legal construction of shared identity through citizenship tests and civic integration requirements, rather than theoretical and normative defenses of ideal-type models of shared identity.

9 For a concise overview of the naturalization process, see Ayelet Shachar, “Citizenship,” in Oxford Handbook of Comparative Constitutional Law, eds. Andras Sajo and Michel Rosenfeld (Oxford: Oxford University Press, 2012). For comparative analysis of the regulation of acquisition and loss of citizenship, see Maarten Vink, “Comparing Citizenship Regimes,” in Oxford Handbook of Citizenship, eds. Ayelet Shachar et. al. (Oxford: Oxford University Press, 2017).

10 As much of the world was advised to wear face covering to prevent the spread of COVID-19, laws banning religious women from donning the niqab were generally not suspended.

11 On the comparative constitutionalism angle, see Ran Hirschl and Ayelet Shachar, “The New Wall of Separation: Permitting Diversity, Restricting Competition,” Cardozo Law Review 30, no. 6 (2009): 2535–60.

12 Rainer Bauböck and Sara Wallace Goodman, “Naturalisation” (European Union Democracy Observatory on Citizenship Policy Brief No. 2), 1, https://perma.cc/SU3W-SKDP.

13 Stephen H. Legomsky, “Why Citizenship?,” Virginia Journal of International Law 35 (1994): 279–300, 291.

14 Noah Pickus, “Laissez-Faire and Its Discontents: U.S. Naturalization and Integration Policy in Comparative Perspective,” Citizenship Studies 18, no. 2 (2014): 160–74, 167 (referring to the view of naturalization expressed by American social reformers such as Jane Addams).

15 Geoffrey Brahm Levey, “Liberal Nationalism and the Australian Citizenship Tests,” Citizenship Studies 18, no. 2 (2014): 175–89, 186.

16 Several scholars have referred to citizenship as capturing these various dimensions: status, rights, and identity. See, e.g., Christian Joppke, “Transformation of Citizenship: Status, Rights, Identity,” Citizenship Studies 11, no. 1 (2007): 37–48. For other categorizations, see Will Kymlicka and Wayne Norman, “Return of the Citizen: A Survey of Recent Work on Citizenship Theory,” Ethics 104, no. 2 (Jan. 1994): 352–81.

17 U.S. v. Wong Kim Ark, 169 U.S. 649, 702 (1898).

18 Tomas Hammar, Democracy and the Nation State (Farnham, UK: Ashgate Publishing, 1990).

19 See 8 C.F.R. § 337.1(b) (2018). The oath also includes clauses referring to bearing arms on behalf of the United States and to performing noncombatant service in the U.S. armed forces when required by law. A modification can be granted based on religious training and belief, or conscientious objection arising from a deeply held moral or ethical code. See Immigration and Nationality Act § 337(a)(5)(A)–(B), 8 U.S.C. § 1448(a) (2017).

20 McAteer v. Canada (Attorney General), 2013 ONSC 5895 (Ontario Superior Court of Justice). The applicants appealed this decision and sought the remedy of making the reference to the Queen optional rather than compulsory. The Attorney General of Canada cross-appealed and challenged the finding that the oath violates the appellants’ right to freedom of expression.

21 McAteer v. Canada (Attorney General), 2014 ONCA 578 (Ontario Court of Appeal).

22 Ibid.

23 McAteer v. Canada (Attorney General), 2014 ONCA 578 (Ontario Court of Appeal), ¶ 79.

24 Cass R. Sunstein, “Unity and Plurality: The Case of Compulsory Oaths,” Yale Journal of Law & the Humanities 2, no. 1 (1990): 101–11, 101.

25 Jeff Gray, “Supreme Court Won’t Hear Citizenship Oath to Queen Challenge,” Globe and Mail, Feb. 26, 2015, https://perma.cc/TQ69-HH9R (citing Dror Bar-Natan, one of the three claimants that brought the legal challenge before the court).

26 Joanna Smith, “Muslim Women Must Show Face to Become Canadian Citizens,” The Star, Dec. 12, 2011, https://perma.cc/JM4D-MXQZ (citing Jason Kenney, then minister of citizenship and immigration minister).

27 Government of Canada, Operational Bulletin 359, Dec. 2011, reprinted at https://perma.cc/7JNG-SP9V. The new policy states that “[c]andidates wearing face coverings are required to remove their face coverings for the oath taking portion of the ceremony.”

28 “Jason Kenney on Citizenship and Immigration,” Openparliament.ca (Dec. 13, 2011), https://perma.cc/AVM2-6MQS.

29 Smith, supra note 26 (citing Kenney).

30 Jason Kenney, Minister of Citizenship, Immigration and Multiculturalism, Remarks on the Value of Canadian Citizenship (Dec. 12, 2011), https://perma.cc/56GH-WZ8V.

31 She expressed a willingness to unveil her face if absolutely necessary to do so for identification or security reasons, but even then only privately in front of women. Ishaq v. Canada (Citizenship and Immigration) 2015 FC 156 (Federal Court).

32 Polls showed that a majority of those surveyed supported the government’s position. Michael Friscolanti, “The Niqab: Trivial Politics, or Election Difference-Maker?,” MacLean’s Magazine, Sept. 28, 2015, https://perma.cc/AHS2-ZEV8 (citing pollster Darrell Bricker).

33 Ibid.

34 Nicholas Keung, “Ex-Immigration Minister Jason Kenney ‘Dictated’ Niqab Ban at Citizenship Ceremony, Court Told,” The Star, Oct. 17, 2014, https://perma.cc/RZ4E-F7LY (citing Negar Hashemi).

35 Ishaq v. Canada (Citizenship and Immigration) 2015 FC 156 (Federal Court); Ishaq v. Canada (Minister of Citizenship and Immigration), 2015 FCA 194 (Federal Court of Appeal).

36 For a concise elaboration of the Canadian odyssey theme, see, e.g., Beverley McLachlin, “Diversity and the Rule of Law: A Canadian Perspective,” in Canada in the World: Comparative Perspectives on the Canadian Constitution, eds. Richard Albert and David R. Cameron (Cambridge: Cambridge University Press, 2018), 27–33.

37 The Charter also includes specific rights provisions dealing with religious freedom and equality in Sections 2(a) and 15(1), respectively.

38 While not entrenching particular rights, these interpretative provisions express core values of Canadian society and its constitutional order. They are to be taken into account in interpreting the meaning of a right or freedom guaranteed by the Charter, or in assessing the justifications of limits under Section 1 of the Charter.

39 See Walter S. Tarnopolsky, “The Equality Rights (ss. 15, 27 and 28),” in Canadian Charter of Rights and Freedoms: Commentary, eds. Walter S. Tarnopolsky and Gérald-A. Beaudoin, 1st ed. (Toronto: Carswell, 1982), 441.

40 Of the vast body of literature exploring this history, see, e.g., Ian Haney López, White by Law: The Legal Construction of Race (New York: New York University Press, 1996); Nancy F. Cott, “Marriage and Women’s Citizenship in the United States,” American Historical Review 103, no. 5 (Dec. 1998): 1440–74.

41 A standardized version of the oath only came into force in 1929. It has since been slightly amended; the basic structure holds. However, various commissions and a wide range of stakeholders have called for updating the oath. U.S. Citizenship and Immigration Services, “Naturalization Oath of Allegiance to United States of America,” https://perma.cc/GGJ2-YBUZ; see also Pickus, supra note 14, at 162–63.

42 Sanford Levinson, “Constituting Communities Through Words that Bind: Reflections on Loyalty Oaths,” Michigan Law Review 84, no. 7 (June 1986): 1440–70, 1440–41 (citing Joseph P. Lash, From the Diaries of Felix Frankfurter (New York: Joseph P. Lash, 1975), 211–12).

43 Schneiderman v. United States, 320 U.S. 118 (1943) (Frankfurter, J., dissenting).

44 West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943).

45 This influential articulation is found in Levinson, “Constituting Communities Through Words that Bind,” supra note 42, at 1447; see also Sanford Levinson, “Pledging Faith in the Civil Religion; Or, Would You Sign the Constitution?,” William & Mary Law Review 29, no. 1 (1987): 113–44. As one commentator eloquently observes, a recurring theme in Levinson’s work is a “certain distaste for, even wariness of, any form of blind allegiance or thoughtless conformity.” Sherman J. Clark, “Promise, Prayer, and Identity,” Tulsa Law Review 38, no. 4 (2013): 579–94, 579.

46 Sunstein, supra note 24. The focus on the conditionality of conformity is drawn from Bryan S. Turner, “National Identities and Cosmopolitan Virtues: Citizenship in a Global Age,” in Beyond Nationalism?: Sovereignty and Citizenship, eds. Fred Dallmayr and José M. Rosales (Lanham: Lexington Books, 2001), 199–200.

47 Dora Kostakopoulou, The Future Governance of Citizenship (Cambridge: Cambridge University Press, 2008), 89.

48 Calvin’s Case, 77 Eng. Rep. 377 (K.B. 1608).

49 Ibid.

50 Kostakopoulou, supra note 45, at 99.

51 Levey, supra note 15, at 185.

52 Department of Home Affairs, Australian Government, “Affirmation Ceremonies,” https://perma.cc/D37L-WLFU (last visited Mar. 27, 2019).

53 Levey, supra note 15, at 186.

54 For further discussion, see Ayelet Shachar, The Birthright Lottery: Citizenship and Global Inequality (Cambridge, MA: Harvard University Press, 2009); see also Shachar, “Citizenship,” supra note 8, at 1002–19.

55 Pickus, supra note 14, at 161.

56 See Liav Orgad, The Cultural Defense of Nations: A Liberal Theory of Majority Rights (Oxford: Oxford University Press, 2015). For comparative data, see Sara Wallace Goodman, Immigration and Membership Politics in Western Europe (Cambridge: Cambridge University Press, 2014).

57 See, e.g., Ruth Rubio-Marin, Immigration as a Democratic Challenge: Citizenship and Inclusion in Germany and the United States (Cambridge: Cambridge University Press, 2000); Kostakopoulou, supra note 47.

58 On the key role played by time in citizenship and immigration processes, see Elisabeth F. Cohen, The Political Value of Time: Citizenship, Duration, and Democratic Justice (Cambridge: Cambridge University Press, 2018).

59 This term is drawn from the title of an influential book: Seyla Benhabib, The Claims of Culture: Equality and Diversity in the Global Era (Princeton: Princeton University Press, 2002). These claims are understood here as socially constructed, complex, and multidimensional. In the legal context, they are typically referred to as intersectional claims for recognition that cannot be easily disaggregated or reduced to one axes only, such as religion, gender, tradition or intra- and intergroup demands for social change, as they intersect and interlace in complex ways. For a classic elaboration of intersectionality (in a different context), see Kimberle Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics,” University of Chicago Legal Forum, no. 1 (1989): 139–67.

60 Government of Canada, “Canadian Multiculturalism: An Inclusive Citizenship,” https://perma.cc/Q6S7-649Y.

61 This section draws upon the argument developed in Ayelet Shachar, “Squaring the Circle of Multiculturalism?: Religious Freedom and Gender Equality in Canada,” Law & Ethics of Human Rights 10, no. 1 (2016): 31–69.

62 Journals of the House of Commons of Canada, Fourth Session of the 28th Parliament of Canada, 1972, https://perma.cc/NMK2-KNQ4. The governmental policy was initially framed as “multiculturalism within a bilingual framework.”

63 An Act amending the Constitution, 1978, c 60, § 4 (Can.).

64 R.S.C. 1970, c. L-13; R. v. Big M Drug Mart Ltd., [1985] S.C.J. No. 17, [1985] 1 S.C.R. 295 (S.C.C.).

65 Big M, ¶¶ 94–96.

66 Ibid., ¶ 97.

67 Ibid., ¶ 98.

68 Ibid., ¶ 99. The emphasis on removing majoritarian religious indoctrination (e.g., the “Lord’s Prayer”) is also found in constitutional challenges raised in the public school context.

69 This case has received favorable and unfavorable appraisal by legal commentators. See, e.g., Benjamin L. Berger, “Law’s Religion: Rendering Culture,” Osgoode Hall Law Journal 45, no. 2 (2007): 227–314.

70 Alberta v. Hutterian Brethren of Wilson County, [2009] S.C.J. No. 37, [2009] 2 S.C.R. 567, at ¶ 93 (S.C.C.); R. v. Oakes, [1986] S.C.J. No. 7, 1986] 1 S.C.R. 103 (S.C.C.).

71 R. v. Big M Drug Mart Ltd., [1985] S.C.J. No. 17, [1985] 1 S.C.R. 295 (S.C.C.), ¶ 97.

72 Lautsi v. Italy, No. 30814/06 (Eur. Ct. H.R. Mar. 18, 2011) (European Court of Human Rights, Grand Chamber); Lautsi v. Italy, No. 30814/06 (Eur. Ct. H.R. Nov. 3, 2009) (European Court of Human Rights, Chamber).

73 Dimitrios Kyritsis and Stavros Tsakyrakis, “Neutrality in the Classroom,” International Journal of Constitutional Law 11, no. 1 (2013): 200–17, 200.

74 Importantly, the earlier unanimous decision in Lautsi, which sided with the applicant against Italy’s position, fully acknowledged the concern with compulsion and coercion, especially in the realm of education, holding that “[t]he Court cannot see how the display in state-school classrooms of a symbol that it is reasonable to associate with Catholicism (the majority religion in Italy) could serve the educational pluralism which is essential for the preservation of ‘democratic society’ within the Convention meaning of that term.” See Lautsi v. Italy, No. 30814/06 (Eur. Ct. H.R. Nov. 3, 2009) (European Court of Human Rights, Chamber), ¶¶ 56–57.

75 As the Chambers’ ultimately overturned Lautsi decision stated: “[t]he State is forbidden to pursue an aim of indoctrination that might be considered as not respecting parents’ religious and philosophical convictions.” Ibid., ¶ 47.

76 Lautsi v. Italy, No. 30814/06 (Eur. Ct. H.R. Mar. 18, 2011) (European Court of Human Rights, Grand Chamber), ¶ 71.

77 Effie Fokas, “Directions in Religious Pluralism in Europe: Mobilizations in the Shadow of European Court of Human Rights Religious Freedom Jurisprudence,” Oxford Journal of Law & Religion 4, no. 1(2015): 54–74; see generally Ran Hirschl, Constitutional Theocracy (Cambridge, MA: Harvard University Press, 2010).

78 For extensive discussion, see Ran Hirschl, “The Judicialization of Mega-Politics and the Rise of Political Courts,” American Review of Political Science 11, no. 1 (May 2008): 93–118.

79 Fokas, supra note 77.

80 Ralph Grillo and Prakash Shah, “Reasons to Ban?: The Anti-Burqa Movement in Western Europe” (MMG Working Paper 12-05) (Germany: Max Planck Institute for the Study of Religious and Ethnic Diversity, 2012); Benhabib, supra note 59, at 24–26.

81 R. v. N. S., [2012] 3 S.C.R. 726 (S.C.C.) ¶ 54; see also ¶ 51, rejecting the view that the niqab-wearing practice should be banned because it breaches “neutrality,” the Chief Justice powerfully stated that such an approach is “inconsistent with Canadian jurisprudence, courtroom practice, our tradition of requiring state institutions and actors to accommodate sincerely held religious beliefs insofar as possible.”

82 The “naked face” imagery is somewhat provocatively evoked in this context, as a rhetorical tool to emphasize the harm to which a woman may be exposed.

83 R. v. N. S., [2012] 3 S.C.R. 726 (S.C.C.) ¶ 2.

84 Ibid., ¶ 80.

85 Ibid.

86 Dahlab v. Switzerland, No. 42393/98, [2001] V ECHR 447; Leyla Sahin v. Turkey, No. 44794/98, [2005] XI ECHR.

87 Nehal Bhuta, “Two Concepts of Religious Freedom in the European Court of Human Rights,” South Atlantic Quarterly 113, no. 1 (2014): 9–35.

88 S.A.S. v. France, No. 43835/11, [2014] (joint dissenting opinion of Judges Nussberger and Jadelblom, at ¶ 2).

89 In France, the terminology of face veils confusingly conflates niqab and burka.

90 Blackstone 1765–69 [1825], Book 4, Ch. 1, 5, ¶ 1.

91 Law of 11 October 2010, Parliamentary Commission Report (26 January 2010).

92 This point has been elaborated by many political theorists. See, e.g., Will Kymlicka and Wayne Norman, eds. Citizenship in Culturally Diverse Societies (Oxford: Oxford University Press, 2000). In legal terminology, we would refer here to the prohibition against both direct and indirect discrimination.

93 Big M, ¶ 96.

94 See the classic R. v. Oakes [1986] S.C.R. 103 (establishing the “Oakes test”).

95 Perez v. Brownell, 356 U.S. 44, 64 (1958) (Warren, C.J., dissenting).

96 Hannah Arendt, The Origins of Totalitarianism (New York: Harcourt, Brace and Jovanovich, 1968), 177 (“We became aware of the existence of a right to have rights … and a right to belong to some kind of organized community, only when millions of people emerged who had lost and could not regain these rights.”); see also Shachar, “Citizenship,” supra note 10.

97 Kim Barry, “Home and Away: The Construction of Citizenship in an Emigration Context,” New York University Law Review 81, no. 11 (Apr. 2006): 11–59, 20.

98 For a concise historical overview of such exclusionary measures, see Ninette Kelley and Michael Trebilcock, The Making of the Mosaic: A History of Canadian Immigration Policy (Toronto: University of Toronto Press, 1998), 132–63.

99 Ishaq v. Canada (Citizenship and Immigration) 2015 FC 156 (Federal Court).

100 Nicholas Keung, “Niqab Ban at Citizenship Ceremony Struck Down by Court,” The Star, Feb. 6, 2015, https://perma.cc/75X9-UXFF (citing the spokesperson for then Minister of Citizenship and Immigration, Chris Alexander).

101 The “offensive” terminology was used by Canada’s prime minister during a public meeting in Quebec and received significant coverage in the media. It was also later repeated in a Conservative Party email signed by Chris Alexander, Minister of Citizenship and Immigration, soliciting signatures by those who “agree with our prime minister.” See, e.g., Morgan Lowrie, “Harper Says Ottawa Will Appeal Ruling Allowing Veil during Citizenship Oath,” Globe and Mail, Feb. 12, 2015, https://perma.cc/GKT9-BMLS.

102 Ronen Shamir, “Without Borders?: Notes on Globalization as a Mobility Regime,” Sociological Theory 23, no. 2 (June 2005): 197–217.

103 R. v. N. S., [2012] 3 S.C.R. 726 (S.C.C.) ¶ 53 (emphasis added).

104 Canada’s Citizenship Regulations, SOR/93-246 (Can.) requires in Section 17(1)(b) that citizenship judges “administer the oath of citizenship with dignity and solemnity, allowing the greatest possible freedom in the religious solemnization or the solemn affirmation thereof.”

105 Shachar, “Constituting Citizens: Oath, Gender Religious Attire,” in Canada in the World: Comparative Perspectives on the Canadian Constitution, eds. Richard Albert and David R. Cameron (Cambridge: Cambridge University Press, 2018), 123–52, 148 (quoting Citizenship and Immigration Canada, “Canadian Multiculturalism: An Inclusive Citizenship” (2012)).

106 In Canada, the transition from immigrant to citizen now incorporates tougher naturalization requirements, ranging from fulfilling a longer physical residency period prior to gaining eligibility to naturalize to expanding the grounds on which dual citizenship can be revoked. See Strengthening Canadian Citizenship Act, S.C. 2014, c 22 (Can.). Some of these legislative changes were later revoked.

107 See Triadafilos Triadafilopoulos, “Illiberal Means to Liberal Ends?: Understanding Recent Immigrant Integration Policies in Europe,” Journal of Ethnic and Migration Studies 37, no. 6 (2011): 861–80, 862. As Jason Kenney, former Minister of Citizenship and Immigration, put it, “Canadian citizenship is predicated on loyalty to this country.” See Stewart Bell, “Jason Kenney Suggests New Legislation Needed to Strip Citizenship of Dual Nationals Involved in Terrorism,” National Post, Feb. 6, 2013, https://nationalpost.com/news/politics/jason-kenney-suggests-new-legislation-needed-to-strip-citizenship-of-dual-nationals-involved-in-terrorism.

108 Douglas Quan, “Woman Asks to be Sworn as Citizen as Soon as Possible after Overturn of Policy Requiring Her to Remove Niqab,” National Post, Feb. 11, 2015, https://nationalpost.com/news/canada/niqab-ruling (citing the claimant, Zunera Ishaq, a twenty-nine-year-old Toronto resident who immigrated to Canada from Pakistan). The issue of expression of individual choice and “identity” has gained tremendous impact not only in scholarly circles but also in recent judicial opinions. See, e.g., Obergefell v. Hodges, 576 U.S. 644 (2015).

109 Ishaq v. Canada, 2015 FC 156, ¶ 68.

110 Ibid., ¶ 42.

111 On the concept of denizen, see Thomas Hammar, Democracy and the Nation State: Aliens, Denizens and Citizens in a World of International Migration (Avebury: Aldershot, 1990).

112 Douglas Quan, “‘It’s Classic Wedge Politics’: Tories Continue to Tout Niqab Ban as Battle Heats Up in Court of Appeals,” National Post, July 14, 2015, https://perma.cc/RVD8-G8P8; John Barber, “Veil Debate Becomes Big Issue in Canada Election, Putting Conservatives into Lead,” The Guardian, Oct. 1, 2015, https://perma.cc/QE5V-E5HQ.

113 Quan, “It’s Classic Wedge Politics,” supra note 110.

114 Ibid.

115 Les Whittington, “Ottawa Wants Postponement of Ruling that Quashes Niqab Ban,” The Star, Sept. 18, 2015, https://perma.cc/8V5X-FQM7.

116 Juan de Villa, “Veils, Oaths, and Canadian Citizenship: Ishaq v. Canada,” The Court, Mar. 2, 2015, http://www.thecourt.ca/veils-oaths-and-canadian-citizenship-ishaq-v-canada/.

117 For a critical account of the cooptation of feminist themes by anti-immigrant and anti-Islam social and political movements, see Sara R. Farris, In the Name of Women’s Rights: The Rise of Femonationalism (Duke University Press, 2017).

118 N.S., ¶ 80.

119 These commitments are familiar to legal pluarlists and shared with other strands of thought, lucidly expressed by authors such as Kwame Anthony Appiah, Cosmopolitanism: Ethics in the World of Strangers (Penguin, 2007).

120 In 2018, the UN Human Rights Committee released its much anticipated decision in the concurrent cases of Yaker and Hebbadj, two Muslim women who challenged France’s face-covering ban. Much like the argument advanced in this chapter, and in contrast with the approach adopted by the ECtHR in S.A.S., the Committee ruled in their favor, holding the France’s criminal ban on the wearing of the face veil disproportionately harmed minority religious women and did not allow for a reasonable balance between public interests and individual rights. The Committee further observed that “the prohibition, rather than protecting fully veiled women, could have the opposite effect of confining them to their homes, impeding their access to public services and exposing them to abuse and marginalization.” See Human Rights Committee, U.N. Doc. CCPR/C/123/D/2747/2016, ¶ 8.15 (Dec. 7, 2018).














Index



For the benefit of digital users, indexed terms that span two pages (e.g., 52–53) may, on occasion, appear on only one of those pages.

AAA (American Arbitration Association) 905–906, 917–918


Aboriginal legal traditions, in Australia 863–866


absolute authority 8


abstractions, lawyers and 223


accountability
in platform law 988


transitional justice and 609




acknowledgment code, in CSR 487


activism. See social media activism


Actor Network Theory (ANT) 137, 140
code switching and 83–84




adaptability, pluralism and 352–353


adat law 75–77
as customary law 86–87




Adelman, David 520–522


ADHGB (Allgemeines Deutsches Handelsgesetzbuch) 751


Adler, Emanuel 560


Administration of Muslim Law Act (AMLA), Singapore 893–894


admission, membership 1024


adversaries, enemies compared to 22, 24


affiliation (bipartite) networks 483


Africa, customary law in 78–79


agency
global legal pluralism and 20


rule of law and 372–373




Alan of Lille 339–340


Alemu case 590


Algeria
customary law in 165–166


ethnological studies and Algerian War in 159


FLN in 159–161


gift exchange in, under French colonialism 158–159


independence of 161–164


Islamic law in French-colonial 144


property law in 164–165


Senatus-Consulte law of 1863 in 164–165


Soustelle on independence of 162–163


Tillion’s research on 158–161


Warnier law of 1873 in 164–165




Algerian War 159


algorithmic curation 985–986


ALI (American Law Institute) 734–735, 756


Ali, Ben 1004–1005


Ali, Shahla 688, 787–801


Allgemeines Deutsches Handelsgesetzbuch (ADHGB) 751


Alvarez, Alejandro 542


American Arbitration Association (AAA) 917–918
rules 905–906




American Law Institute (ALI) 734–735, 756


American Restatements of law 710


American Revolution of 1776 998–1001, 1003


amicus curiae briefs, of NGOs at WTO 570–573


Amin Rasheed Shipping Corp. v. Kuwait Insurance Co. 722


AMLA (Administration of Muslim Law Act), Singapore 893–894


Amnesty International 585–586


anarchical society, international law and 535–536


Anatomy of the Law (Fuller) 324–325


Anderson, Benedict 205


Anker, Kirsten 827–828, 859
on justice and indigenous law 854–855




L’Année sociologique 151–152


anomalous zones, jurisdictional politics and 193


Anraat, Frans van 586–588


ANT. See Actor Network Theory


anthropology
ethnological studies compared to 147–148


feminist 83–84


fieldwork and 74–75


on legal pluralism 169–185


London Anthropological Society and 148


overview of 67


participant observation method and 74–75


terminology of 69–70




anthropology of law 38, 251–252
actor-oriented approaches to 82–83


colonialism and 68–69


customary law critique in 85


on disputing processes 78–81


doctrinal perspective in 88–89


domains in 92


in early history 70


in early twentieth-century 74


extended case method and 79–80


first studies on 72–74


foundations of modern 76–77


global dynamics in 98


governance and 90


human rights in 110–114


immigration in 116


indigenous rights in 110


interpretative perspectives in 82–83


law reform and development cooperation in 104


legal pluralism conception and 88


legal pluralism future directions in 136


living law and 94–95


minority rights in 110–114


multiplicity and 137–140


from 1940–1970 77


overview of 67, 140


particularized normative orders in 100–101


pathological aspects of law in 77–78


politics of global legal pluralism in 134


primitive law and 73–74


religious law in, transnationalizing 119


social working in 91–92


space, time, scale, and hyperregulation contexts in 128


terminology of 69–70, 79


transfer of law and globalization in 101


transnational and translocal communities in 116




anti-Semitism, problem of evil and 391


Aotearoa, state and indigenous law in 808
authority and 825–826


horizontal pluralism and 830


indigenous law recognition and 810–812, 823


kinship in 865


mechanisms for rebalancing, criteria for 831–832


norms and 817


power shifts in 808–809


scholarship on 814


Te Awa Tupua (Whanganui River Claims Settlement) Act of 2017 and 811–812


Te Urewara Act of 2014 and 811–812


treaties and 809–810


vertical pluralism and 829–830


Waítangi Tribunal and 810–811




A & Others v. B & Another 792–793


Appiah, Kwame Anthony 995, 998, 1001–1003


Arab legal pluralism 932. See also Islamic law; sex policing in Arab world
Islamic law and 932–935


state law and 932–934


tribal law and 933–934




Arab Spring 953. See also specific countries
access to knowledge and 1013


authority upended in 1004


culture of participation in 1006


Enlightenment tactics and technologies and 1003


example revolutions compared to 998


Ghonim’s social media activism and 1007–1009


political emotions and changes of heart in 1007


social media activism and 995–996




Aram, Robin 777–779


arbitral awards, commercial law and 711–712


arbitral solidarity 917


arbitration. See nonstate standards in international arbitration; religious arbitration


Arendt, Hannah 20, 1004


argument, legal pluralism as 234–235, 240–241


Aristotle 563, 566


Aron, Raymond 166


Aronson, Jay 998


Arun, Chinmayi 989


Asad, Talal 156–157


assimilation, immigration and 116–117


Atrocity, Punishment and International Law (Drumbl) 588–589


atrocity crimes. See also hybrid courts
complicity in 586–588


definitions of 611, 623


hybrid court definitions of 611


transitional justice and 595–596


trials for 596




Augagneur, Victor 149


Auschwitz 400–402


Austin, John 288–290, 716–717


Australia
citizenship oath in 1045–1046


indigenous legal traditions in 863–866




Austro-Hungarian Empire
Ehrlich on 387


Kelsen on 390–391




authoritarianism, sex policing in Arab world and 947


Authorities (Roughan) 8


authority. See also overlapping authority
absolute 8


Arab Spring upending 1004


boundaries and 427–428


charismatic 664–665


in community 34–35


contested 3


enacted law and 325


federalism and sources of 495, 498–500


global legal pluralism from sovereignty to 8


hierarchy of, federalism and 526


hierarchy of, law and 815


hierarchy of, religious arbitration and 903–904


hierarchy of, state legal pluralism and 885


indigenous law and 815–816, 825–826


indigenous legal traditions and 868


interactive 360


international law and 12


Islamic law and 888


of law merchant 723–724


legality and 362


legal pluralism and 841–842


manipulation of 339–340


modern politics and challenges with 666–667


moral 362


of nation-states 6


networked constitutionalism and 480–481, 485–487


of nonstate standards in international arbitration 789–790


normativity and 356


pliability of 359


pluralist jurisprudence and 340, 358


reasons and 340, 359


relations and 340, 359


relative 8–10, 32, 360–361, 683, 841–842


religious law and 888


rule of law and 368–369


social media activism upending 1004


in state constitutionalism 447–448


state monopoly on 838–839


supremacy of 8–9


transnational law and 474, 477, 480


of UPICC 711




The Authority of Law (Raz) 8


automatic naturalization 1046–1047


autonomy
in communities 457–458


constitutionalism and 667–668


First Amendment and 909–910


global constitutionalism and 475


international law and 538


legal pluralism and 374–376


in platform law and design 990


platform law and hybridity through 986


platform law and objections to user 991


public 405–406


rationality and 666


religious law and semi- 881


rule of law and 372–373


state legal pluralism and religious courts semi- 890


transnational law and 475




al-Awlaki, Anwar 1027–1028


Bagaragaza, Michael 583–584


Baker, John H. 692–694


Bali, Hinduism in 125


Bambridge, Tamatoa 123


Barfield, Owen 223


bargained-for consent, federalism and 515–517


Barnett case 1044


Barrea, Anna 110–112


Bartelson, Jens 683–684


Bartolus 205–208, 222


Baylis, Elena 530–531, 595–624


Bederman, Daniel J. 707–708


Behrends, Andrea 103–104


Benda-Beckmann, Franz von 885


Benda-Beckmann, Keebet von 38, 67–140, 885


Benhabib, Seyla 29–30


Ben Mhenni, Lina 1004–1005


Benson, Bruce 699–701


Benton, Lauren 38, 187–199, 207


Benzing, Markus 583–584


Berger, Klaus Peter 723–724


Berlin, Isaiah 225, 228, 386


Berman, Harold 209, 316, 698–699


Berman, Paul Schiff 1–35, 302, 365–366, 405–406, 631, 658–659, 682–683, 834–835, 976–977
on choice of law 370


on conflict of laws and deference 638–639


on conflict of state and religious law 661–662


on cosmopolitan pluralism concept 601–602


on dynamic federalism and legal pluralism 508


on global citizenship 1031–1033


on global legal pluralism compared to liberalism 171–172


on global legal pluralism scholarly work 653


on hybrid norms and legal pluralism 381–382, 662–663


on intrastate multijuridicalism and global legal pluralism 845


on judges and hybrid norms 366–367


on jurisgenesis 551


on law as aspirational 380


on legal pluralism and liberalism 225


on legitimacy of law characteristics 376–378


on membership and jurisdiction 1023


on Neumeier v. Keuhner and choice of law 379


on normative legal pluralism and rule of law 366–367, 378


on norms recognized by global legal pluralism 320, 322


on participation and agreement 517


on pluralism 841


on pluralist conflicts 561–562


on regime collisions 476–477


on state legal pluralism and hybridity 891–892


on tolerance in legal pluralism compared to monism 374–375




Bernstein, Lisa 719
on cotton industry and commercial law 732–733


on NGFA 731


on UCC and custom 729–734




Berque, Jacques 161–164


Beth Din of America 918–919


Bewes, Wyndham Anstis 698


Beyer, Judith 86–87


Bhatt, Kinnari 476–477


BIAC (Business and Industry Advisory Committee to the OECD) 779


bias
majoritarian 452–454


minoritarian, constitutionalism and 452–454


platform law and user 988–989


structural, global constitutionalism and 465




bill of lading 760


binding institutions
on business and human rights 776–777, 779–781


information effects of 776


reputational crisis and 776–777, 779–780




bipartite (affiliation) networks 483


Black, Christine
on Aboriginal legal traditions in Australia 863–864


on balance in indigenous legal traditions 875


on kinship in indigenous legal traditions 864–865


on storytelling in indigenous legal traditions 869–870


on witnessing in indigenous legal traditions 867




Blackmun, Harry 24–25


Blackstone, William 1054


blocking statutes, Microsoft Ireland case and 962


Block-Lieb, Susan 737


Blomley, Nicholas K. 128–129


Blum, Léon 149


Bodin, Jean 317


Bohannan, Paul 78–79


Boisselle, Andrée 822–823


Bonell, Michael Joachim 711


bootstrapping, in legal theory’s pluralism problem 274, 276, 288–290


borders 33–34. See also boundaries
indigenous law and 826


law enforcement access to data across 958


trans-systemic migration of law and, justification of 434




Borrows, John 821–822, 834, 870–871
on indigenous legal complexity 862


on indigenous peoples and settler state treaties 874


on storytelling in indigenous legal traditions 869




Bouazizi, Mohamed 1004


boundaries. See also immigration; territorial boundaries
authority and 427–428


globalization and mutation of 432


law and 427


legal pluralism and 117


location of 431


outsiders and 431


state-based and non-state-based 433


in territorial principle and constitutional state 429


Westphalian system of sovereignty and 428–431




boundedness 428


Bourdieu, Pierre 146, 736–737
global legal pluralism’s demise in French ethnology and 161


Mauss’s influence on 159–160




Bozovic, Iva 729


Braithwaite, Joanne P. 766


Braithwaite, John 525


Brogan, Jacob 989


Brummer, Chris 743–744


Brunnée, Jutta 336


Buddhism 121, 125


Bull, Hedley 208
on international law and anarchical society 535–536




Bundesgerichtshof (German Federal Court of Justice) 764–765


Burdick, Francis 697–698


burials, of Chagga 63–64


Burwell v. Hobby Lobby 905–906


Business and Industry Advisory Committee to the OECD (BIAC) 779


Calabresi, Guido 205


Calliess, Gralf-Peter 688, 737–739, 747–767


Calvin’s Case 1044–1045


Canada
Charter of Rights and Freedoms of 1042–1043, 1048–1049


content restrictions in 967–968, 977–978


diversity and equality colliding in 1055


federalism in 505–506


Lord’s Day Act in 1048–1049


multiculturalism in 838


niqab bans in courtrooms and 1051–1053




Canada, citizenship oath in
distrusting of minorities and 1040–1041, 1060–1061


historical development of 1044–1045


international comparisons to 1043


niqab bans and 1018–1019, 1036–1037, 1041–1043, 1055–1059


religious freedom and 1037–1038, 1041–1043, 1055–1059


symbolic value of 1045


trivializing 1039–1040, 1060–1061


women and 1059




Canada, intrastate multijuridicalism in
conflict of laws and 843–844


Connolly v. Woolrich and 837


historical development of 835


legal pluralism and 843–844


Quebec Act of 1774 and 836


Section 35 and 837–840


Seven Years’ War and 836


strong legal pluralism and 838




Canada, state and indigenous law in 808
authority and 825–826


deliberative processes and 821–822


diversity in 817–818


horizontal pluralism and 830


Indian Act of 1876 and 809–810


Indian Lands Agreement Act of 1986 and 830


indigenous law recognition and 812–814, 823, 834


“intersocietal law” and 812–813


Labrador Inuit Land Claims Agreement of 2005 and 830


on marriage 809


mechanisms for rebalancing, criteria for 831–832


norms and 817–818


parallel pluralism and 827–829


power shifts in 808–809


scholarship on 814–815


treaties and 809–810


UNDRIP recognition and 813–814, 840


vertical pluralism and 829–830




canonical theory of justice 305–306


canons, of global legal pluralism 203


capacity building, hybrid courts and 608


Capps, Patrick 367, 374–375
on autonomy and legal pluralism 375–376




Carbon Disclosure Project (CDP) 484


Carens, Joseph 1025


case law, commercial law and 705


Catholic missions, Chagga and 51–52


Catholic natural law 322–323


cattle, Chagga and 48–49


CDP (Carbon Disclosure Project) 484


CEDAW (Convention on the Elimination of all Forms of Discrimination Against Women) 114–115, 179, 183


Centre for Transnational Law (CENTRAL) Transnational Law Database 794–795


certainty
commercial law and 748


legality and 420–421


rule of law and 366–367


as value of law 419–422




CETA (Comprehensive Economic and Trade Agreement) 422–423


Chagga 37–8. See also indigenous law
in British colonial period 53


burials of 63–64


Catholic and Protestant missions to 51–52


cattle and 48–49


chiefs of, abolition of 59


chiefs of, before 1885 47


chiefs of, in British colonial period 53


chiefs of, in German colonial period 50–51


coffee trade of 52, 54


Council of Chagga Chiefs 53


death and 63


education of, in local kinship groups 55


education of, post-independence 58


in German colonial period 50


globalization and 64–65


government reorganization of, post-independence 57


independence of 1961, 57


jurisdiction and 44


kinship system of, post-independence 61


land title abolition and 57


language of 52, 56


in mid-nineteenth century 45


modernity’s impact on 42


norms of 42


obligations system of 49


overview of 41


polygamy and 51


population growth of 43


Primary Courts of 44–45


prosperity of 47–48


records of 44


supervision of, in British colonial period 56


Tanzanian socialism and 42–43


technology used by 41–42


tourism and 42


translocal trade and, in mid-nineteenth century 45


travel protections of 50


women of 62




chambers of commerce, history of 757–758


Champagne Fairs 750


changes of heart and political emotions, in Arab Spring 1007


Chapman, John Jay 223


charismatic authority 664–665


Charle, Christophe 146


Charles II 190


Charter of Rights and Freedoms, in Canada 1042–1043, 1048–1049


checks and balances, separation of powers and 454


Chicago School 737


chiefs, of Chagga
abolition of 59


in British colonial period 53


before 1885 47


in German colonial period 50–51




China
communism in 42–43


content restrictions in 968


foot binding and moral revolution of 1911 in 998, 1001–1003


state control of internet in 997




choice of law 21, 370
conflict of laws, jurisdiction and 636–637


Neumeier v. Keuhner and 379


religious arbitration and 906–907




Christianity 120
international law and unity within 535


religious arbitration and 907–908




Christie, Gordon 826–827
on commonalities among indigenous legal traditions 861–862




church and state, legal pluralism and 221–223. See also religious freedom


church autonomy doctrine 909–913


Church of Scientology 922–923


CIF (cost insurance freight) contract 709


circumstances of law, Waldron on 315


circumstances of politics, Waldron on 315


CISG (Convention on the International Sale of Goods), UN 703–704, 707, 733, 748, 754, 762–763


citizenship 1017–19. See also membership; naturalization
admission for, problems with 1024


culture of participation and 1006


in democracy 451


dual 1027


expatriation and 1027–1030


global 1030


by naturalization 1038


reciprocity between legislation and 327–328


religious freedom and 1018–1019


self-determination and 1029


sources of 1038–1039


stripping 1027–1028




citizenship oath, in Canada
distrusting of minorities and 1040–1041, 1060–1061


historical development of 1044–1045


international comparisons to 1043


niqab bans and 1018–1019, 1036–1037, 1041–1043, 1055–1059


religious freedom and 1037–1038, 1041–1043, 1055


symbolic value of 1045


trivializing 1039–1040, 1060–1061


women and 1059




Citron, Danielle 986–987, 990–991


civil courts 114
church autonomy doctrine and 910


concurrent jurisdiction in religious courts and 893


exclusive jurisdiction in religious courts and 897


religious courts and 892–897




clans, indigenous law and 820–821


Clarifying Lawful Overseas Use of Data (CLOUD) Act, US 963, 978


Clarke, Kamari 125–126


Clean Air Act, US 512


closure, for self-government 448–449


CLOUD (Clarifying Lawful Overseas Use of Data) Act, US 963, 978


CMI (Comité Maritime International) 756–757


CNIL, France 965–967, 977–978


Coastal Zone Management Act, US 511


Code de Commerce, France 703


codes
of conduct 426, 551–552, 769–770


domestic commercial law 703


induced network of 483


pluralism in official commercial 715–719


switching 83–84




codified text, in networked constitutionalism 482


coercion, religious arbitration and 926–927


coercive power, international law and 13–14


coffee trade, of Chagga 52, 54


Cohen, Felix 223


Cohen, William 150–151


coherence, rule of law and 370–371


Coke, Lord 15–16, 217


Coll, Steve 996


colonial capital, ethnological studies and 147, 150


colonialism. See also French colonialism; indigenous peoples; indigenous rights
anthropology of law and 68–69


of British over Chagga 53


of Germany over Chagga 50


indigenous-state relations and 851–852


integration framework for, of Mauss 152–154


Islamic law and 888–889


jurisdictional politics in 188


peace pacts and 189


pluri-legal personal law systems and 882–883


religious courts and 888–889


religious law and 121, 888–889


solidarity and gift exchange in 145–146, 152




coloniality of power 235–236


colonial law. See also indigenous law; indigenous rights
customary law and 71–72, 86–87


enduring impact of 130–131


future research on 198


global orders and 196


Hawaii and 178


historical development of 71


last phases of 77–78


legacy of 174


legal pluralism and 68–69, 75–76, 173–174, 177


local law and 75–76


property law and 76–77




Colonial School 149–151


Comaroff, Jean 96–97, 99–100, 135–136


Comaroff, John L. 96–97, 99–100, 135–136


Comité Maritime International (CMI) 756–757


comity 635


command responsibility, international criminal law on 580


commercial law 689. See also private uniform law; trade; Uniform Commercial Code; uniform commercial law
ADHGB and 751


arbitral awards and 711–712


case law and 705


certainty and 748


cotton industry and 732–733


critical accounts of pluralism and 738


custom not elsewhere identified in 714


domestic court decisions augmenting legislation and codification of 703


domestic court decisions on international conventions on 706


domestic legislation and codification of 703


economics and law research on pluralism and 728


enforcement of 729, 749–750


English common law and 751


English Sale of Goods Act of 1893 and 718


in Europe 749–751


fragmentation of 754


future of 744


general principles of law and 712, 727


German Commercial Code of 1861 and 696, 703, 718


global legal pluralism and 687–688


history of 749


ICC’s private uniform law efforts for 756


international conventions and 705


international transaction dilemma and 754


Islam and history of 750


jurisdiction of 753


law merchant historical debate and 690, 715–716


lex mercatoria and 749–750


model laws and guides for 706


nationalization of 715–716


pluralism in, official codes and legislation of 715–719


pluralism in, schools of thought about 728–741


positivist accounts of pluralism and 741


private legislatures and 734–735


quasi legislative principles of 710


self-executing conventions, in US 706


society and law research on pluralism and 735


soft law, global finance and 743


sources of modern 702–714


stare decisis and 704


systems theory and 735–736


trade usages and 707–709, 727


transnational 687–688, 726


treaties and 705


TWAIL thought on 739–740


uniform 752


uniform private 755


US Uniform Sales Act of 1906 and 718




commercial transnational transactions 687–688


Commission on Human Rights, UN 778


Commission on International Trade Law, UN 705, 709–710


Common European Sales Law Regulation 756


common law
law merchant and 692–694


platform law and 980, 983–984


procedural 984


substantive 983




The Common Law Tradition (Llewellyn) 696


Common Sense (Paine) 998–1001, 1003


communication on progress (CoP) 783–784


Communications Decency Act, US 968


communism, Chinese 42–43


communities 18. See also membership
authority in 34–35


autonomy in 457–458


changing dynamics in 31–32


conflict in 560


defining 1017–1018


global citizenship and 1030


identity and 1023


indigenous law and 819


of justice 563


legal pluralism, membership and 1022


in liberalism 412–413


liberalism and 457–458


nonstate, membership in 1025–1026


pluralist conflict’s constitutive role in 563


religious arbitration and pressure from 924


restrained collective self-assertion and 24


thick/thin 388


transnational and translocal, in anthropology of law 116


value pluralism and 388




community courts in India (panchayat) 181


community mediation, legal pluralism and 177


community membership. See membership


community values 388, 405–407


comparative international law 542–543, 652


comparative law 262, 660–661


comparative studies, on state law 92–93


competition
in conflict of laws 659–660


market power and 445




complementarity principle, international criminal law and 581–584


compliance. See corporate compliance


compliance cooperation, in networked constitutionalism 484–485


complicity, in genocide and war crimes 586–588


Comprehensive Economic and Trade Agreement (CETA) 422–423


comprehensiveness of state law, Raz on 294–295


ConAgra 913


The Concept of Law (Hart) 282–283, 292, 741


conceptual pluralism 332, 337


conceptual theories of law 264. See also legal theory’s pluralism problem
challenges for 319


definitional pluralism and 335


enacted law and 325–326


as essentially ambiguous concept 334


family resemblance and 332–334


Fuller and 324, 337


interactional law and 325–327


interpretivism and 321


legal interactionism and 331


monist 321


pluralist 323, 332, 337


positivist 321–322


pragmatism and 323


relativist 322–323


as second-order essentially contested concept 333–334


Selznick and 330




concurrent jurisdiction, in state legal pluralism 893


conflict of laws. See also pluralist conflicts
anatomy of conflict in 657–662


autonomous rationalities and 666


Canadian intrastate multijuridicalism and 843–844


choice of law and jurisdiction in 636–637


complexity of 641


coordination, competition, confrontation in 659–660


decentered perspective for 674


decentralized legal techniques for 635


deference and 638–639, 648


discipline of 630, 648


doctrine of renvoi and 637


ECJ example of 646


epistemology and 642


as ethic 644


experience and 641


extralegal techniques for 634


founding myths and 668–670


fragmentation of international law and 640


global constitutionalism and 655–656


globalization and 649–651


global legal pluralism and 627–628, 630–631, 683


hierarchical techniques for 632–633


human rights and 672–674


infrasystemic techniques for 632–633


interest analysis and 637–638


justice and 644–645


legitimacy and 651–652, 664–666


mainstreaming 662


methodology for 641


multilateralism and 658–659, 678–680


networks and 676–678


nondiscrimination and 663–664


overview of 629


party choice and 658–659


as plurality technique 636–638


politics and 639, 644


polyvalent logics and 842–843


private international law advantages for 641


recursive reflexivity and 674


in religious law and state law 660–662


renvoi and 637, 675–676, 678


responsivity and 645–646


rights and 671


sovereignty and 651–652


sustainability and 681–683


technical character of 637–638, 643


threshold in 663–664


tolerance and inversion of sovereignty in 680


transnational market regimes and 670–671


types of conflict in 658–659


uniform techniques for 632


unilateralism and 658–659, 674


values and 644–645




conflict resolution, religious law and 125


conflicts. See pluralist conflicts


confrontation, in conflict of laws 659–660


Congo, French colonialism in 148–149, 160


Conklin, Alice 147–150


Connolly v. Woolrich 809, 829–830, 837


conquest and colonization, jurisdictional politics in 188. See also colonialism


consent
federalism and 515–517


religious arbitration and 924–926




consideration doctrine 218


Constitution, US 426
contestability of 566–567


Establishment Clause of 909–911, 920


First Amendment and 903–904, 909–910, 920


Supremacy Clause of 500–503


Tenth Amendment and 500, 522




constitutional choices, of nation-states 455–456


constitutionalism 351, 426. See also global constitutionalism; networked constitutionalism; state constitutionalism
autonomy and 667–668


“fear of the few and fear of the many” balanced by 451–454


founding myths and 668–670


as governance beyond the state framework of analysis 467


idealized institutions and 469


law merchant and 738–739


liberty and equality in 456


minoritarian bias and 452–454


political 461, 466


polity in 450–451


power and 442


procedural 462, 466


rights 459, 466


single 468–469


state constitutionalism as contextual representation of 450


state constitutionalism as proxy for 455


“who decides who decides” in 454




constitutional state
foundations of 435–436


territorial principle and 429


territorial sovereignty in 430


Westphalian system of sovereignty and 430–431




constraints of concept of right, Rawls on 313


constructivism
immigration and 117–118


legal pluralism and 84–85




Consuetudo vel Lex Mercatoria (Malynes) 691–692


consumer protection law 246–249


content bubbles, platform law and 993


content filters, platform law and 990


content restrictions 965, 977–978


context
law in 248–249


legal pluralism and 93–94


of space, time, scale, and hyperregulation in anthropology of law 128


of state constitutionalism as representation of constitutionalism 450


transnational law in 260




continental theory 680–681


contract law 246–249. See also UNIDROIT Principles of International Commercial Contracts
law merchant and 693


platform law and 980, 982




contracts
cost insurance freight 709


as law 329


relational 729


statutes and 329




contrapunctual law 634


Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW) 114–115, 179, 183


Convention on the International Sale of Goods (CISG), UN 703–704, 707, 733, 748, 754, 762–763


coordination, in conflict of laws 659–660


Cooter, Robert 728–729


CoP (communication on progress) 783–784


Corbin, Arthur 207, 219


Cordes, Abrecht 700


corporate codes of conduct 426, 551–552, 769–770


corporate compliance 770
human rights regulations and 776


incentives behind 772


information effects of binding institutions and 776


information effects of nonbinding institutions and 781


legal institutions used for corporate legitimacy and 772




corporate legitimacy
external actor influence exchanged for 770–771, 776


information effects of binding institutions and 776


information effects of nonbinding institutions and 781


legal institutions used for corporate compliance and 772


organizational change and transfer of 774–775


reputational crisis and 770–772




corporate social responsibility (CSR) 482–483
codes in 487


effectiveness of 524–525


networked authority in 487




Corpus of Laws, WLP 1011–1013


cosmopolitanism 425–426
federalism and 505–506


global legal pluralism and 26


identity and 28


international law and 539, 545


nation-states and 28


patriotism and 27


political constitutionalism and 461, 466


universalism and 26–27




cosmopolitan law merchant, in early US 694–696


cosmopolitan pluralism. See also hybrid courts
actors and actions in 602–603


core concepts of 601


engagement in 596–597, 621


in hybrid courts 603–615, 624


international criminal law and 597


overview of 595, 624


punishment and 588–589


substantive legal pluralism compared to 602




cost insurance freight (CIF) contract 709


Cotterrell, Roger 243, 282–283
on value of purposiveness 419–420




cotton industry, commercial law and 732–733


Council of Chagga Chiefs 53


A Course of Legal Study (Hoffman) 695


Cover, Robert 20, 23, 214–215, 302, 1018
on jurisdictional redundancies 892–893


on jurisgenesis 96–97, 301, 316, 551




Coyle, Michael 804–824


Craswell, Richard 732


Crawford, Susan P. 994


crimes. See also atrocity crimes; international criminal law
against humanity, international criminal law on 579–580


international criminal law definitions of 583


war, complicity in 586–588




criminal law. See international criminal law


critical accounts of pluralism and commercial law 738


critical legal pluralism 96–97


critical legal studies 255–256


critical race theory 255–256


cross-referencing
networked constitutionalism and 479–480


validity through, networked constitutionalism and 481




Cruz, Christina Zuni 870–871


Crystallex International Corporation 795


CSR. See corporate social responsibility


cultural pluralism
legal pluralism and 858


liberalism and 856–857


provisionality and 857




culture. See also multiculturalism
law and 856–857


of participation, in Arab Spring 1006


relational pluralism and 856–857




Culver, Keith 8, 274
on state law as paradigm concept of law 276–277, 288–290




Cuniberti, Giles 721–722, 725–726


Cupido, Marjolein 579–580


custody disputes, jurisdiction and 898–899


customary international law 292


customary law 716–717. See also indigenous law; tribal law
adat law as 86–87


in Africa 78–79


in Algeria 165–166


anthropology of law critique of 85


codifying 101–104


colonial law and 71–72, 86–87


fluidity of 822–823


foreign 118


Griffiths, J., on 221


indigenous law and 821


interactional law and 337–338


living 96–97


in religious law 119–120


state law transforming 85–86


terminology of 87–88




customary rules 742–743


customs 3
not elsewhere identified, in commercial law 714


UCC and 729–734


weak and strong 732




Cutler, A. Claire 738–739


cyclical grounding 477


Czech Republic v. CME Czech Republic B.V. 800


Daladier, Edouard 149–150


Dalhuisen, Jan 711, 715, 724–725


Damaska, Mirjam 224


Darian-Smith, Eve 98–99, 170–171


Daskal, Jennifer 952, 955–973, 978


Dasser, Felix J. 698–699


data 951–953
blocking statutes and 962


challenges of 958


CLOUD Act and 963, 978


content restrictions and 965, 977–978


e-Evidence Regulation in EU and 964


EU General Data Protection Regulation and 962–963, 968–970


harmonization of agreements on 971–972


jurisdiction and clashes over 956, 978


law enforcement access to, across borders 958


localization 956, 959–960


Microsoft Ireland case and 959–963


mutual legal assistance system and 962, 978


oversight mechanisms for 972


privacy and 957, 968


Privacy Shield Framework of US and EU on 970–971


Safe Harbor Framework of US and EU on 970


security and 957


sovereignty and 956, 971


speech and 957, 967–968


territoriality and 955, 957, 971


transparency and 972




Datalink 967–968


Davies, John 691–692


Davies, Margaret 139–140


DDP (Delivery Duty Paid) 758–759


Dealing in Virtue (Dezalay and Garth) 736–737


death, Chagga and 63


Debré, Michel 162–163


decentralized legal techniques, for conflict of laws 635


decisional law, substantive common law and 983–984


decision-making, platform law and 988–989


Declaration of Independence, US 1002–1003


Declaration of the Rights of Indigenous Peoples, UN 806, 813–814, 833–834, 840


decoloniality 235–236


de Coppet, Marcel 149, 154


deference, conflict of laws and 638–639, 648. See also state deference, Arab


definitional pluralism 335


de Gaulle, Charles 162–163


Delafosse, Maurice 150


Delaney, David 94–95


Delavignette, Robert 151, 154


deliberative democracy 856–857


deliberative processes
indigenous law and 821–822


judicial review and 373–374


procedural constitutionalism and alternative 462, 466




delisting, in UNGC 781–784


Delivery Duty Paid (DDP) 758–759


Delmas-Marty, Mireille 347–348, 683


Demco Investments & Commercial S.A. & Others v. SE Banken Forsakring Holding Aktiebolag 800


democracy
citizenship in 451


deliberative 856–857


established paths of 456–457


global legal pluralism and 29


interest groups and 453–454, 522


Kelsen’s defense of 395–396


Krisch on elections and 31


polity in 450–451


in Weimar Republic 396




Derrida, Jacques 96–97


determinacy, rule of law and 366–367


Deutsche Schachtbau und Tiefbohrgese llschaft G.m.b.H. v. Rakoil 799


development cooperation
globalization and 107


human rights and 109–110


land titling and 107–108


law reform and 104


local law issues with 104–106


negative aspects of 104–106


neoliberalism and 107


poverty and 108–109


project law and 106


soft law and 109


transfer of law and 175




Dezalay, Yves 721–722, 725, 736–737, 745


diachronic redundancies 892–893


dialogic processes
benefits of 512–515


negotiated federalism and 509–512




dialogue, law and 34–35


Dickinson, Laura 608, 614


Dickson, Julie 319–320


DiMaggio, Paul 774–775


Diplock, Lord 722


disciplines, of global legal pluralism 203


disputing processes
anthropology of law on 78–81


consolidating research on 81


legal pluralism and 80–81


rule of law and 366–367


in US 82




diversity. See also multiculturalism
Canada, equality colliding with 1055


in international criminal law 620–621


legal 96–97


legal pluralism and 18–19


liberalism and 20


platform law and 987–988


universalism erasing 7, 26




divine law 692


divorce
in Arab state law 938–939


Islamic law on 937–938




DOCDEX (Documentary Instruments Dispute Resolution) 761–762


doctrine of renvoi, conflict of laws and 637


Documentary Instruments Dispute Resolution (DOCDEX) 761–762


Doe I v. Nestle USA, Inc. 684–685


Doktor Faustus (Mann, T.) 384


Dolezal, Rachel 1025–1026


Dolphin Protection Consumer Information Act, US 796


domestic perceived legitimacy, of hybrid courts 612


domestic pluralism, international law of 549


domestic violence, women in India and 180


double criminality 591–592


double jeopardy, state legal pluralism and 897–898


dowry disputes, in India 184


Drahozal, Christopher 725–726


Dreyfus, Alfred 150


droit international américain 542


Drumbl, Mark 588–589


dual citizenship 1027


dual sovereignty
EU model of 503–505


federalism as 491–492, 495–505


invention of 498


US model of 499–503




due process, nonstate standards in international arbitration and 790


Duff, Anthony 592–593


Dundas, Charles 54


duress, religious arbitration and 926–927


Durie, E. T. 817


Durkheim, Emile 73, 144–145, 153, 245–246


Dutch International Crimes Act 587–588


Dutch Wartime Offences Act 590


Dworkin, Ronald 272–273, 321, 336, 368
on coherence and rule of law 371




dynamic federalism
in environmental law 520–522


as legal pluralism 507–509




EAC (Extraordinary African Chambers) 600, 605–607, 617–618


East Coast Code 979


East India Company 189–190, 882–883


ECCC (Extraordinary Chambers in the Courts of Cambodia) 607–608, 612–614, 617


ECHR. See European Court of Human Rights


ECJ. See European Court of Justice


Eckert, Julia 86–87, 96–97


Ecole Normale Supérieure (ENS) 150


economic development
legal pluralism causing issues with 106–107


transfer of law and 104–106




economic empowerment 7


economics and law research, on commercial law and pluralism 728


education
of Chagga, in local kinship groups 55


of Chagga, post-independence 58


legal pluralism and legal 211


as organizational change function 774–775




e-Evidence Regulation, EU and 964


Egypt. See also Arab Spring
fornication and state law of 940


honor killings, formal legislation and state deference in 942–943


honor killings, informal withdrawal and state deference in 946


honor killings and Islamic law interventions in 949


seduction and state law of 940


social media activism upending authority in 1005


state control of internet in 997


women’s shelters and state law of 940–941




Ehrlich, Eugen 75–77, 251–252, 384, 402–403
anti-Semitism, xenophobia, and problem of evil in work of 391


on Austro-Hungarian Empire 387


on justice as equity 388


legal pluralism debate between Kelsen and 385


on legal positivism 386–387


living law studies of 385–386, 393




Eisenstein, Elizabeth L. 1011


Eisgruber, Christopher 911


elections, democracy and 31


Eleftheriadis, Pavlos 368


Elshtain, Jean Bethke 226–227


emergent law 330–331, 338


emissions regulations 512


empires 38. See also colonialism
future research on jurisdictional politics and 198


global orders and 196


integration framework on 153


jurisdictional politics and 187–199


sovereignty and rights in 191


territorial complexity in 188–189




enacted law 3
authority and 325


concept of 325–326


in EU 336


interactional law intertwined with 327–329


Postema on 326




end game norms 732


endorsement function, for organizational change 774


enemies, adversaries compared to 22, 24


enforcement
of commercial law 729, 749–750


Hart on legal systems and 282–283


ICC and 578


of indigenous law 817


of international criminal law 576–578


of nonstate standards in international arbitration 789–790


privatization and 280–281


of religious arbitration 914–915, 922, 924–925


sex policing in Arab world and 930


of sovereignty 11


transnational law and 257–258


of tribal law 936–937




Engel, David M. 82, 125


Engel, Jaruwan S. 125


Engel, Kristen 520–522


English common law, commercial law and 751


English Sale of Goods Act of 1893 718


Enlightenment, tactics and technologies of 1003


ENS (Ecole Normale Supérieure) 150


environmental law, dynamic federalism in 520–522


environmental rights, indigenous rights and 123


equality
Canada, diversity colliding with 1055


in constitutionalism 456




equity, justice as 388


Equustek 968


Erie Railroad Co. v. Tompkins 694–695


An Essay on the Early History of the Law Merchant (Mitchell) 697


Establishment Clause, US 909–911, 920


Estrada, Joseph 995–996


eternal law 692


ethic, private international law as 644


ethnological studies
in Algeria, Algerian War and 159


anthropology compared to 147–148


colonial capital and 147, 150


fieldwork and 151–152


French colonialism and 146


gift exchange and 144–145, 167–168


global legal pluralism’s demise in French 161


Institute of Ethnology and 147–152, 156


on legal pluralism in French colonialism, The Nation and 152


Maupoil and 157–158




ethnologische Jurisprudenz (ethnological jurisprudence) 73–74


European Convention on Human Rights 544


European Court of Human Rights (ECHR) 9–10, 21, 1049, 1053–1055


European Court of Justice (ECJ)
conflict of laws example with 646


content restrictions and 965–967




European Union (EU) 443
commercial law history in 749–751


dual sovereignty in 503–505


e-Evidence Regulation and 964


enacted law in 336


General Data Protection Regulation of 962–963, 968–970


globalization and mutation of boundaries in 432–433


international law and 543


nationalism in 18


Privacy Shield Framework of US and 970–971


Safe Harbor Framework of US and 970


Treaty of 421–422




evil 402
anti-Semitism, xenophobia and problem of 391


Auschwitz and 400–402


demise of legal systems and scholarship and 398


The Kindly Ones and 400–402


Mephisto in Doktor Faustus and 384


nationalism and 394–395


Nazism and 398, 400


types of 383–384




evolutionary theories of law 245–246


Ewart, John 697–698


exchange. See gift exchange


exclusive jurisdiction, in state legal pluralism 897


exit rights, membership and 1026


expatriation, citizenship and 1027–1030


An Exposition of the Principles of Estoppel by Misrepresentation (Ewart) 697–698


extended case method 79–80


external actor influence
corporate legitimacy exchanged for 770–771, 776


institutional methods of 771


reputational crisis and 784–785


types of 771




external institutions 772–773


external pluralism 388


extralegal techniques, for conflict of laws 634


Extraordinary African Chambers (EAC) 600, 605–607, 617–618


Extraordinary Chambers in the Courts of Cambodia (ECCC) 607–608, 612–614, 617


extraterritorial jurisdiction 591–592


extrinsic mode of legal pluralism 305


Ex Works (EXW) 758–759


Facebook 957, 979–980. See also platform law; social media activism
algorithmic curation and 985–986


autonomy by design on 991


Community Standards 960–961, 983–984


culture of participation and 1007


flagging content and 984–985


political emotions and changes of heart on 1007


state control and 997


terms of service of 982




fact of reasonable pluralism, Rawls on 308–309


fairness
justice as 308–309, 311


religious arbitration and procedural 920




Falk, Richard 1031


familiar cases, in legal reasoning 378


family law codes, in Mahgreb countries 1012–1013


family resemblance, conceptual pluralism and 332–334


Fanon, Frantz 166


Fassberg, Celia Wasserstein 702


“fear of the few and fear of the many,” constitutionalism balancing 451–454


Federal Arbitration Act, US 921


federalism
authority sources in 495, 498–500


in Canada 505–506


consent and 515–517


cosmopolitanism and 505–506


as dual sovereignty 491–492, 495–505


dynamic, as legal pluralism 507–509


dynamic, in environmental law 520–522


EU dual sovereignty and 503–505


good-governance values of 500–501, 508–509


hierarchy of authority in 526


as legal pluralism 19–20, 426, 495, 497, 526–527


negotiated, benefits of 512–515


negotiated, dialogic processes and 509–512


norms and 492–494, 518–519


as pluralism 505–507


positive elements of 518–519


preemption directives and 502, 506–507, 525


Tenth Amendment and 522


treaty 830


US dual sovereignty and 499–503


zero-sum, rejecting 520–522




Federalism and the Tug of War Within (Ryan) 510–511, 515–516


Feldman, Eric 733


female genital circumcision, reform movement against 1001–1002


feminist anthropology 83–84


fieldwork
anthropological 74–75


ethnological studies and 151–152




Figgis, J. Neville 207–208


Financial Stability Board 744


Finnemore, Martha 14


firms, induced network of 483


First Amendment, US 920
religious arbitration and 903–904, 909–910




firstcomer-latecomer discourses on minority rights 116


first wave of legal pluralism 270–271


Fischer-Lescano, Andreas 476–477


flagging content, procedural common law and 984


Flandreau, Marc 148


Fletcher, Matthew 871


flexible law 96–97, 755–756


FLN (Front de Libération Nationale) 159–161


FOB (Free on Board) 758–760


focal institutions 772–773


folk concept of law, Tamanaha on 285–289, 852–853


Foner, Eric 998–999


foot binding, China’s moral revolution of 1911 against 998, 1001–1003


forced labor, French colonialism and 149


Ford, Stuart 614


foreign customary law 118


Forest Stewardship Council (FSC) 415–416, 421–422, 484


fornication, Arab state law on 939–940


Forsyth, Miranda 94–95


Fortier, L. Yves 724


Fortis Bank SA/NV v. Indian Overseas Bank 765–766


“forum shopping,” 82, 132
in Global South 82–83




Foucault, Michel 666–667


Fougerolle case 799


founding myths, constitutionalism and 668–670


Fournier, Marcel 145


fragmentation
of commercial law 754


in international criminal law 575–576, 618–619


in international law 435–436


of international law, conflict of laws and 640




France. See also French colonialism
CNIL in 965–967, 977–978


Code de Commerce of 703


niqab bans in 1053–1055




Frankenberg, Günter 668–669


Frankfurter, Felix 1044


Frankopan, Peter 750


Fratelli Damiano v. August Töpfer & Co. 799


“fraud on the law,” 659–660


Free on Board (FOB) 758–760


free trade 443


French colonialism 38
Algerian War and 159


Colonial School and 149–151


in Congo 148–149, 160


ethnological studies and 146


forced labor and 149


gift exchange and 154–156


gift exchange in Algeria under 158–159


Institute of Ethnology and 149–150


integration framework for, of Mauss 152–154


Islamic law in Algeria under 144


legal pluralism in, The Nation and ethnological studies on 152


in Senegal 157–158




Freund, Ernst 213


Friedland, Hadley 822, 850
on settler state and indigenous law differences 874


on storytelling in indigenous legal traditions 868–869


on translation of indigenous legal traditions 871–872




Front de Libération Nationale (FLN) 159–161


FSC (Forest Stewardship Council) 415–416, 421–422, 484


Fuller, Lon L. 264, 272–273, 323, 332
Anatomy of the Law and 324–325


conceptual theories of law and 324, 337


on inner morality of law 327–328


on legality 420–421


on miniature legal systems 284–285


The Morality of Law and 324


Principles of Social Order and 324


Selznick compared to 330


works of 324




functional differentiation, systems theory and 735


functionalism
legal geography and 253


uniform commercial law rationale of 753




functional pluralism, international law and 547


fundamentalist governments, social media activism and 1010


Fundamental Principles of the Sociology of Law (Ehrlich) 385–386


fundamental rights, subjective rights compared to 673–674


Gaillard, Emmanuel 722–723, 743


Galán, Alexis 22–23, 369, 381, 680


Galston, William A. 386
on religion within liberalism 413–414




game theory 2


Garcia v. Church of Scientology Flag Services Organization 922–923


Garth, Bryant 721–722, 725, 736–737, 745


gatekeeping, platform law and 979–980


GDPR (General Data Protection Regulation), EU 962–963, 968–970


Geertz, Clifford 92


gender, membership and 1036–1037. See also women


gender studies 83–84


General Data Protection Regulation (GDPR), EU 962–963, 968–970


general jurisprudence 287–288


general principles of law, commercial law and 712, 727


genetically modified organisms (GMOs) 573–574


Geneva Convention of 1961 799


genocide, complicity in 586–588


German Federal Court of Justice (Bundesgerichtshof) 764–765


Germany
colonial rule over Chagga 50


Commercial Code of 1861 696, 703, 718


content restrictions in 968


democracy in Weimar Republic 396


dual citizenship and 1027


Maastricht Treaty of 503


Nazism in 398, 400


private uniform law in 764–765


Roman law in 209




Gernet, Louis 161–162


Ghonim, Wael
Arab Spring and social media activism of 1007–1009


Paine compared to 1009




Giddens, Anthony 84–85


Gide, André 148–149, 160


Gierke, Otto 205–207, 226


The Gift (Mauss) 143–145, 151–152


gift exchange 190
in Algeria under French colonialism 158–159


ethnological studies and 144–145, 167–168


French colonialism and 154–156


Sarraut on 154


solidarity and, in colonialism 145–146, 152




Gill, Stephen 738–739


Gillespie, Tarleton 980, 990–991
on diversity and platform law 987


on technical law 985




Gillette, Clayton 733


Giscard d’Estaing, Valéry 167–168


Giudice, Michael 8, 274, 376–377, 381
on rule of law and authority 368–369


on rule of law challenges to normative legal pluralism 378


on state law as paradigm concept of law 276–277, 288–290




Gladwell, Malcolm 996


Glenn, Patrick 28
on polyvalent logics and conflict of laws 842–843




Glick-Schiller, Nina 117


global, international compared to 203


global citizenship 1030


Global Compact. See UN Global Compact


global constitutionalism 459. See also networked constitutionalism
alternative programs for 459


autonomy and 475


conflict of laws and 655–656


institutional choice and 460, 465–466, 468–470


international law and 554–555


political-based 461, 466


procedural-based 462, 466


rights-based 459, 466


sovereignty and 682–683


state argument against 463


structural bias view against 465




global finance, soft law and 743


global governance, neoliberalism and 134–135


globalization
boundary mutations and 432


Chagga and 64–65


conflict of laws and 649–651


development cooperation and 107


governance beyond the state, locus of power and 442


jurisdiction, justice and 316–317


law and 251–252


legal pluralism and 98, 176, 365


local perspectives on 41


social theory and 136–137


state law changes due to 293–294


state sovereignty eroded by 235–238


territorial boundaries and 432–433


transfer of law and 101, 433–434


transnational law and 251–253




globalized localism, law merchant and 740


Global Lawmakers (Block-Lieb and Halliday, T. C.) 737


global legal pluralism. See also specific topics
agency and 20


certainty as value of law in 420–422


commercial law and 687–688


conflict of laws and 627–628, 630–631, 683


cosmopolitanism and 26


decentered perspective of 674


as descriptive project 10


disciplines and canons of 203


emergence of 1–4, 32


framework of 4


French ethnological studies and demise of 161


future directions in 136


immigration and 33–34


indigenous rights and 846


Institute of Ethnology and 156


international law and 12, 529–531, 552


intertwinement of 321


intrastate multijuridicalism tensions with 844


justice and 313


justice as value of law in 422–423


justice theory of Rawls under conditions of 306


law claims of 629–631


law types in 320


lawyers and 217


legal interactionism and challenges of 337


legal pluralism to 4, 32


liberalism compared to 10–11, 21, 171–172, 265–6


from local to global 4


membership admission and 1024


membership and 1021, 1034


as normative project 17


as normative theory and methodology 301


norms recognized in 320, 322, 747–748


opportunity and chaos in 171–172


politics of 31, 134


postmodernism and 659


power and 135–136


practical political possibility of, Rawls on 310


purposiveness as value of law in 421–422


Radbruch’s value-oriented relativist theory of law and 419


rule of law, democracy and 29


scale and 132–133


scholarly work on, growth of 653


from sovereignty to authority 8


study of 201


success of 1–2


theory of 205


thick description and 4, 10


universal human rights and 227–228


universalism compared to 5


value pluralism and 405–407, 415, 553


well-ordered society and 313




Global Legal Pluralism: A Jurisprudence of Law Beyond Borders (Berman, P. S.) 22, 601


Global North
development cooperation with 104–106


firstcomer-latecomer discourses on minority rights in 116


Islamic law and immigration in 124




global orders 196


Global Reporting Initiative (GRI) 484


Global South
development cooperation with 104–106


“forum shopping” in 82–83




Gluckman, Max 78–79


GMOs (genetically modified organisms) 573–574


Goldman, Berthold 720–721


Goldmann, Mathias 1022–1023, 1031–1032


Goldschmidt, Levin 696–697


Goldstein, Jared 911


Goode, Roy 707–708, 719–720, 798–799
on transnational commercial law 726–727




good-governance values, of federalism 500–501, 508–509


Google 965–968, 977–978


Gothot, Pierre 668–669


Gover, Kirsty 804, 847–872, 1025–1026


governance
federalism values of good 500–501, 508–509


indigenous rights and 110–113


interdependence and 440


law and 90


of nation-state 98–99


negotiated federalism and 516–517


neoliberalism and global 134–135


in networked constitutionalism 484


private, legal pluralism and 240–241


religious law and 892


state constitutionalism and 440–442


transnational law and mark of 473–474


unpredictability of 380


zero-sum federalism and, rejecting 520–522




governance beyond the state. See also global constitutionalism
complexity of 455–456


constitutionalism as framework of analysis for 467


globalization and locus of power in 442


institutional choice and 460, 465–466, 468–470


international law and 443


international organizations and power changes in 444


national decision-making and 446


single constitutionalism and 468–469


state argument against 463


state constitutionalism in 455


structural bias view against 465


technocratic regulation in 445


trade and market power in 445




Graham, Mary 863–866, 870, 873–874


grammar of law 216, 224


Gray, John Chipman 206, 211–212, 225, 228


Great Britain
Chagga under colonial rule of 53


citizenship oath in 1043


English common law, commercial law and 751


Sale of Goods Act of 1893 in 718




Greece, Islamic law in 882, 886


Greenwalt, Alexander K. A. 576–577, 584–585, 589


GRI (Global Reporting Initiative) 484


Griaule, Marcel 150–151


Griffiths, Anne 83–84


Griffiths, John 10–11, 90, 205, 215, 219, 803
on customary law 221


on hierarchical techniques 633


on lawyers and legal pluralism 223


on legal centralism 273–274


on legal pluralism 206


on state legal pluralism 883–884


on strong legal pluralism 411–412, 838, 880


on weak legal pluralism 270–271, 274, 411–412, 414, 880–881




Grisel, Florian 712, 741–742


Grotius, Hugo 191–192


grounding
cyclical 477


of transnational law 477


validity and 478–479




guides, for commercial law 706


Guiding Principles, UN 779–781


Gulliver, Philip H. 78–80


Gunther, Klaus 436–437


Gurmedi, Fernández de 579


Gurvitch, Georges 75, 88–89


Gutmann, Bruno 43–44


Hadfield, Gillian 729


Hague Conference on Private International Law 755


Hakimi, Monica 523, 530, 557–574


Halberstam, Daniel 562


Halliday, Paul D. 214


Halliday, Terence C. 737


Halpin, Andrew 353


Hamdi, Yaser 1027–1028


Hamoudi, Haider 878, 929–950


Hampshire, Stuart 228


Hand, Learned 709


Hannington, Bishop 45–46


Harding, Andrew 888–889


Hardy, Georges 151, 154


Harlow and Jones Ltd. v. American Express Bank Ltd. 709


Hart, H. L. A. 272–275, 277–278, 321, 335–336, 405, 741
on enforcement of legal systems 282–283


international law neglected by 292–293


on legal centralism 283, 297


on municipal law 282–283, 287–288


on state law as paradigm concept of law 284–285, 287–288




Harvard Law School 211–214, 695


Hashemi, Negar 1041–1042


hate speech, platform law and 992–993


Hatzimihail, Nikitas 701–702


Hawaii, colonial law and 178


Hayek, Friedrich A. 460


health care, technology, religious law and 127–128


Hebrew National 913


hegemony, state law and 84–85. See also power


Helfand, Michael 877–878, 901–927


Henderson, Sakej 830


heteronormativity 115–116


heterosexual activity
Iraq and nonmarital 930


tribal law and 936




hierarchical techniques, for conflict of laws 632–633


hierarchy of authority
in federalism 526


law and 815


religious arbitration and 903–904


state legal pluralism and 885




hierarchy of legitimacy, legal pluralism on 12–13


Hinduism 121
in Bali 125




Hirsch, Susan F. 84–85


historical models, of legal pluralism 207


historische Rechtsschule (school of historical jurisprudence) 71


History of English Law (Holdsworth) 695–696


Hobbs, Harry 612–614


Hoebel, Edmund A. 77–78, 244–245


Hoehne, Markus Virgil 86–87


Hoffman, David 695


Holdsworth, William 695–696


Holleman, J. F. 75–76


Holmes, Oliver Wendell, Jr. 723


homosexuality. See also sex policing in Arab world
Arab world tolerance of 930


human rights mechanisms for 115–116


Iraq and consensual 929–930


tribal law and 936




Honor Code (Appiah) 1001


honor killings 931, 938–939
exemption of 948


formal legislation and state deference on 942


informal withdrawal and state deference on 944


Islamic law interventions and 949–950


legitimacy and 947–948


manslaughter defense and 948


social media activism confronting 1014




Hooker, M. Barry 883–885


horizontal pluralism, indigenous law and 830


Horwitz, Morton 730


Howe, Stephen 227–228


HRC (Human Rights Council) 178–179


Hubert, Henri 151–152


human rights 7
in anthropology of law 110–114


binding institutions on business and 776–777, 779–781


conflict of laws and 672–674


corporate compliance and regulations on 776


development cooperation and 109–110


founding myths of 668–669


indigenous rights and 99


international law and 544–546, 550


intersectionality and 660–661


legal pluralism and 178


LGBTQ people utilizing mechanisms of 115–116


local law and 99


NGOs in India and 179–180


nonbinding institutions on business and 776–777, 780–781


privatization of 777–778


universal, global legal pluralism and 227–228


vernacularization and 103–104, 179–180


women utilizing mechanisms of 114–115




Human Rights Council (HRC) 178–179


Hurrell, Andrew 535


hybrid courts 21, 530–531. See also cosmopolitan pluralism; International Criminal Court
atrocity crimes definitions in 611, 623


buy-in for 616


capacity building and 608


cosmopolitan pluralism in 603–615, 624


domestic perceived legitimacy of 612


engagement and 604


establishing 615


historical arc of 599


institutional design process of 615


institutional functioning of 608


international and national standards in 604–605, 612


international criminal law fragmentation/pluralism and 618–619


international law incorporated in 611


jurisdiction of 597


key features of 603


legitimacy of 605


mixed staffing in 609, 612


norm penetration and 608


norm pluralism and 622


origins of 597


overview of 595, 624


political compromise and 616–617


public outreach in 607–608


victim participation in 607




hybridity 96–97
jurisdictional 306


legal pluralism and 175, 976–977


platform law and autonomy for 986


pluralism and 29


in religious law 120


state legal pluralism and 891–892




hybridization, unification through 347–348


hybrid norms
judges and 366–367


legal pluralism and 381–382, 662–663




hyperregulation
in anthropology of law 128


of space 130


time and 130–131




IBA. See International Bar Association


ICANN (Internet Corporation for Assigned Names and Numbers) 415–416


ICC. See International Chamber of Commerce; International Criminal Court


ICSID (International Centre for Settlement of Investment Disputes) tribunals 711, 792, 795


ICTR (International Criminal Tribunal for Rwanda) 583–584, 597–598


ICTY. See International Criminal Tribunal for the former Yugoslavia


idealized institutions, constitutionalism and 469


identity
Chagga kinship system and 61


communities and 1023


cosmopolitanism and 28


global citizenship and 1031–1033


in law 170


religious law and 122




identity thesis, Kelsen and 278


“idiom shopping,” 83–84


IJC. See International Court of Justice


ILO (International Labour Organization) 99, 110–112, 444


IMF (International Monetary Fun) 124, 744


immigration. See also citizenship
in anthropology of law 116


assimilation and 116–117


constructivism and 117–118


foreign customary law and 118


global legal pluralism and 33–34


illegal 1024


Islamic law, Global North and 124


legal status and 118


mass 98


superdiversity and 119




imperial law. See colonial law


implicit law 325


incipient law 330–331


inclusivity, legal pluralism and 523


incorporation code, in CSR 487


Incoterms. See International Commercial Terms


incremental approach to normativity 379–380


India
community courts in 181


dowry disputes in 184


human rights NGOs in 179–180


Mahila Samakhya program in 181, 183


penal code in 184


women’s courts in 180




Indian Act of 1876, Canada 809–810


Indian Lands Agreement Act of 1986, Canada 830


Indigenous and Tribal Peoples Convention of 1989, ILO 110–112


indigenous law. See also Aotearoa, state and indigenous law in; Canada, state and indigenous law in; Chagga; customary law; New Zealand, state and indigenous law in
accessibility of 860–861


Aoteroa/New Zealand recognition of 810–812, 823


authority and 815–816, 825–826


balance in 819


borders and 826


Canada recognition of 812–814, 823, 834


clans in 820–821


complexity of 822–823, 862


customary law and 821


deliberative processes and 821–822


diversity in 816–818


enforcement of 817


future directions of 831–832


horizontal pluralism and 830


intrastate multijuridicalism and recognition of 834–835


jurisdiction and 826


justice and 854–855


kinship in 820–821, 864–866


land rights and 806, 825–826


legal pluralism and 807–808, 825–826


legitimacy of 847–848


nature and sources of 814


norms and 817–819


oral histories and stories and 822–823, 868–871


overview of 805, 847


parallel operation of state law and 827–829


recognition and revitalization options for 824, 848–849, 858–861


relationships and 850


scholarship on 814–815, 849


self-determination and 824–825


settler state law differences with 874


settler states and 847–848, 855–856, 858, 860–861


source and nature of 855


sovereignty and 825–826, 847–848


spiritual worlds and 820–821


survival of 824


themes in 816


treaties and 805–806, 824–825


unwritten 862


vertical pluralism and 829–830


weak legal pluralism and 827




indigenous legal traditions
agility of 850


in Australia 863–866


authority and 868


balance in 875


commonalities among 861–863


complexity of 862


land and 869–871


language and translation of 871–872


legal pluralism and state relationship with 851, 872


legal theory and 855–856


natural law and 863–864


overview of 847


recognition of 848–849, 856, 858–859


scholarship on 849, 859


settler states origin myths challenged by 872


storytelling and 868–871


unwritten 862


witnessing and 867–868




indigenous peoples 803–804
membership rules for 1025–1028


treaties of settler state and 874




indigenous rights 37–8, 68–69. See also Chagga; intrastate multijuridicalism, indigenous rights and
in anthropology of law 110


environmental rights and 123


global legal pluralism and 846


governance and 110–113


human rights and 99


jurisdictional politics and 190, 192


legal pluralism and 110–112


in liberalism 414


multiplicity and 137–139


Nagoya Protocol and 112–113


tradition and 112–113


UNDRIP and 806, 813–814, 833–834




Indira Gandhi d/o Mutho v. Perak Registrar of Converts & Ors 898–899


Indonesia, Islamic law in 123–124


induced network of codes 483


induced network of firms 483


influence. See external actor influence


informal law 87–88


information effects
of binding institutions 776


delisting and 781–784


of international agreements 776


legal institutions and 773


membership and 781–783


news media and 773, 784–785


of nonbinding institutions 781


participation and 781–783


reputational crisis caused by 773–774




infrasystemic techniques, for conflict of laws 632–633


Inksater, Kimberly 96–97


inner morality of law
Fuller on 327–328


Waldron on 284–285




Institute for Christian Conciliation rules 905–906


Institute of Ethnology 147–152
global legal pluralism and 156




institutional choice
global constitutionalism and 460, 465–466, 468–470


state constitutionalism and 455–456




institutional influence, external actors and 771


institutions, legal plurality and 346–347


instrumental justification for pluralism 352


integration framework, of Mauss 152–154


integrity, political 368


interactional law 3. See also legal interactionism
concept of 325–327


customary law and 337–338


enacted law intertwined with 327–329


obligatory force of 326–327


Postema on 326




interaction of norms 349–350


interactive authority 360


interdependence, governance and 440


interdisciplinarity of law 244, 253


interest analysis, conflict of laws and 637–638


interest groups, democracy and 453–454, 522


intergovernmental organizations, value pluralism and 415–416


interlegality 94–95, 232


interlegality, law and 170


internal guidance, substantive common law and 984


internal pluralism 388


international, global compared to 203


international agreements, information effects of 776


international arbitration. See nonstate standards in international arbitration


International Bar Association (IBA) 99–100
Conflict Guidelines of 790–793


Evidence Rules of 790–791, 793, 797




International Centre for Settlement of Investment Disputes (ICSID) tribunals 711, 792, 795


International Chamber of Commerce (ICC) 688, 707–708, 748. See also International Commercial Terms
arbitral awards of 711


Banking Commission 765–766


commercial law and private uniform law efforts of 756


historical development of 758


on IBA Conflict Guidelines 790–791


membership in 757–758


nonstate standards in international arbitration cases of 796–797


UCP published by 761–762


UN human rights regulations opposed by 778–779




International Commercial Terms (Incoterms) 688
essential nature of 763–764


in German law 764–765


private uniform law and 758


publishing of 759


revision of 759




international conventions, commercial law and 705


International Court of Justice (IJC) 292–293, 541
ICTY colliding with 575–576




International Crimes Act, Dutch 587–588


International Criminal Court (ICC) 175
on command responsibility, ICTY compared to 580


complementarity principle and 581–584


crime definitions in 583


on crimes against humanity, ICTY compared to 579–580


enforcement and 578


expectations and challenges of 600


institutional structure of 578


jurisdiction of 433–434


Legal Tools Project of 578–579, 585–586


liability and 584


OTP and 582


pluralism and 577


public law and 255–256


transnational law and creation of 255–256


value of purposiveness in 421–422




international criminalized tribunals. See hybrid courts


international criminal law 530. See also hybrid courts
aims of 596


Alemu case and 590


on command responsibility 580


complementarity principle and 581–584


complicity in genocide and war crimes and 586–588


cosmopolitan pluralism and 597


cosmopolitan pluralism theory of punishment and 588–589


crime definitions in 583


on crimes against humanity 579–580


diversity in 620–621


double criminality and 591–592


enforcement of 576–578


extraterritorial jurisdiction and 591–592


fragmentation in 575–576, 618–619


integrated 580–581


jurisdiction and 579


legal pluralism and 576–577


legitimacy and jurisdiction from 592, 619–620


liability and 584, 586–588


management principles of 594


national standards and 586


overview of 575, 594


pluralism in 618–619


punishment and 592–593


universal jurisdiction and 590–592




International Criminal Tribunal for Rwanda (ICTR) 583–584, 597–598


International Criminal Tribunal for the former Yugoslavia (ICTY)
on command responsibility, ICC compared to 580


creation of 597–598


on crimes against humanity, ICC compared to 579–580


ICJ clash with 575–576




International Federation of Consulting Engineers 796–797


International Institute for the Unification of Private Law (UNIDROIT) 705, 755–756


International Labour Organization (ILO) 99, 110–112, 444


international law 2
anarchical society and 535–536


as aspirational 664–665


authority and 12


autonomy and 538


challenges of 320


Christianity and, unity of 535


coercive power and 13–14


comparative 542–543, 652


complexity of 554


cosmopolitanism and 539, 545


customary 292


of domestic pluralism 549


droit international américain and 542


emerging orders of 320–321


EU and 543


fragmentation of, conflict of laws and 640


functional pluralism and 547


global constitutionalism and 554–555


global legal pluralism and 12, 529–531, 552


governance beyond the state and 443


Hart’s neglect of 292–293


human rights and 544–546, 550


in hybrid courts 611


jurisdiction and 14–17, 546–547


legal centralism and 537


as legal pluralism 533–534, 536


legal systems and 536


legitimacy of 14, 651–652


modalities of 541–550


municipal law recognition compared to 292–293


norms and 17


overlapping authority and 540


plural 541


pluralism in interstices of 546


pluralist 544


plurally constituted 550


private 547


privatization of 443


rational choice and 559–560


requirements for emergence of 336


self-determination and 549–550


self-regulation and 551–552


skeptical claim on legal pluralism and 559–561


sovereignty and 16, 536–538, 540–541


TWAIL thought on 739–740


unity and fragmentation in 435–436


universalism and 533, 539


value pluralism and legal pluralism in 534–538




International Law Commission 640


international legal theory 6–7


International Monetary Fun (IMF) 124, 744


International Organisation of Employers (IOE) 778–779


International Organization for Standardization (ISO) 415–416, 484, 796


international organizations, in governance beyond the state 444


international relations 204


international relations theory 2


International Relief and Development, Inc. v. Godfrey Emmanuel Ladu 800


International Standard Banking Practice (ISBP) 761–762


International Swaps and Derivatives Association (ISDA) 756–757


international transaction dilemma 754


internet. See also data; platform law; social media activism
legal pluralism and 976


state control of 997




Internet Corporation for Assigned Names and Numbers (ICANN) 415–416


internormativity 94–95


interpretivism 321


intersectionality, human rights and 660–661


“intersocietal law,” Canada and 812–813


intrastate legality 276


intrastate multijuridicalism, indigenous rights and. See also Canada, intrastate multijuridicalism in
global legal pluralism tensions with 844


indigenous law recognition of 834–835


legal pluralism and 840


overview of 833, 845


strong legal pluralism and 838


treaties and 844


UNDRIP and 833–834




intrinsic justification for pluralism 352


intrinsic mode of legal pluralism 304–305


investor-state arbitration 712


IOE (International Organisation of Employers) 778–779


Iran, state control of internet in 997


Iraq
consensual homosexuality in 929–930


fornication and state law of 939


honor killings, formal legislation and state deference in 942–943


honor killings, informal withdrawal and state deference in 944–945


honor killings and Islamic law interventions in 949


honor killings and legitimacy in 947–948


nonmarital heterosexual activity and 930


sodomy laws and 929–930


women’s shelters and state law of 940–941




ISBP (International Standard Banking Practice) 761–762


ISDA (International Swaps and Derivatives Association) 756–757


ISEAL Alliance 484–485


Ishaq, Zunera 1036–1037, 1041–1042, 1046–1047, 1058–1060


Isiksel, Turkuler 302
on skeptical claim on legal pluralism 559




Islam 120. See also Arab Spring; sex policing in Arab world
commercial law history and 750


fundamentalist governments, social media activism and 1010


niqab bans in citizenship oath ceremonies and 1018–1019, 1036–1037, 1041–1043, 1055–1059


niqab bans in courtrooms and 1051–1053


niqab bans in France and 1053–1055




Islamic law 92–93, 101–102
Arab legal pluralism and 932–935


authority and 888


colonialism and 888–889


conflict resolution and 125


on divorce 937–938


French-colonial Algeria and 144


in Greece 882, 886


honor killings and interventions of 949–950


immigration in Global North and 124


in Indonesia 123–124


legitimacy of 934–935


local knowledge for reforming 1013


in Malaysia 897


on marriage 937–938


norms and 122, 124


pluri-legal personal law systems and 881


religious arbitration and 907, 916–917


religious courts in nontheocratic states and 881


sex policing in Arab world and 937


in Singapore 893


state legal pluralism conundrums with 879–880


tribal law compared to 933, 937




Islamic Religious Council, Singapore 889–890


ISO (International Organization for Standardization) 415–416, 484, 796


isolation, platform law and 993


Ivison, Duncan 857


Jacobs, Carolien 125


Jarass, Insa Stephanie 688, 747–767


Jefferson, Thomas 998–999


Jellinek, George 279


Jeong, Sarah 991


Jessup, Philip 250–251


Jewish law 214, 882–883
kosher food industry and 912–913


Raz’s concept of law and 288


religious arbitration and 907, 916, 925–926




Joerges, Christian 639


Johnson, David R. 994


Johnston, Harry 48


joint ethos, in networked constitutionalism 485–486


Jones, Carwyn 861–862


Jordan
fornication and state law of 939


honor killings, formal legislation and state deference in 942–943


honor killings, informal withdrawal and state deference in 945–946


honor killings and Islamic law interventions in 949


honor killings and legitimacy in 947–948


honor killings exemptions in 948


manslaughter defense and honor killings in 948




Joseph, Robert 817


Judaism 120


judges
hybrid norms and 366–367


normative legal pluralism and 369




judicial review
minority protection through 451


political deliberation and 373–374




Juenger, Friedrich 723


jurisdiction
Chagga and 44


of commercial law 753


concurrent, in state legal pluralism 893


conflict of laws, choice of law and 636–637


contested 3


custody disputes and 898–899


data and clashes over 956, 978


exclusive, in state legal pluralism 897


extraterritorial 591–592


globalization, justice and 316–317


of hybrid courts 597


of ICC 433–434


indigenous law and 826


international criminal law, legitimacy and 592, 619–620


international criminal law and 579


international law and 14–17, 546–547


membership and 1023


Microsoft Ireland case challenges with access and 960–961


nation-states and 11


norms justifying 374–375


redundancies and 892–893


religious, conflicts of laws, tolerance and 680


religious law and 892–893


sovereigntist territorialism and 6


transnational 439


uniform commercial law and 753


universal, international criminal law and 590–592




jurisdictional hybridity, justice and 306


jurisdictional politics 38
anomalous zones and 193


in conquest and colonization 188


East India Company and 189–190


empires and 187–199


future research on empires and 198


global orders and 196


indigenous rights and 190, 192


interpretation and 191–192


martial law and 192–193


slavery and 195–196


sovereignty and rights in 191




jurisgenesis 96–97, 301, 316, 551


jurisprudence. See also pluralist jurisprudence
“disbordering,” 652


general 287–288


legal positivism and 304–305


particular 287–288


unity thesis and 281




jus gentium (law of nations) 694


justice 264. See also transitional justice
canonical theory of 305–306


circumstances of politics and law and, Waldron on 315


communities of 563


conflict of laws and 644–645


constraints of concept of right and 313


as equity 388


extrinsic mode of legal pluralism and 305


as fairness 308–309, 311


globalization, jurisdiction and 316–317


global legal pluralism and 313


global norms and 300


indigenous law and 854–855


jurisdictional hybridity and 306


law and, disconnect between 299–300


legal pluralism and 304


non-state systems of 94–95, 175


practice of 563, 566


reasonable pluralism limiting 310–311


religious arbitration for access to 909


settler states and 854–855, 859–860


theory of, Rawls’s 300–301, 306–308


as value of law 417–420, 422–423


well-ordered society idealization and 311–312




Justice as Fairness (Rawls) 311, 314


Kadens, Emily 690, 699–700


Kadi affair 646


Kant, Immanuel 308–309, 386, 999–1000, 1030–1031


Kantorowicz, Hermann 216, 224


Katz, Avery 733


Kayani, Asad 576


Kaye, David 975, 978–979


Kekes, John 225


Kelsen, Hans 13, 264, 272–273, 297–298, 384, 402–403, 480
on Austro-Hungarian Empire 390–391


democracy defended by 395–396


on democracy in Weimar Republic 396


legal pluralism debate between Ehrlich and 385


on legal positivism 386–387, 389


on legal science 389–391


Nazism conflicts with 398


on rule of law as legal pluralism minimal condition 394


unity and identity theses of 278




Kilimanjaro Native Cooperative Union 54–55


Kilimanjaro Native Planters’ Association 54


Kilimanjaro Native Planters’ Union 54


The Kindly Ones (Littell) 384, 400–402


kinship
Chagga and, education of 55


Chagga and, post-independence 61


indigenous law and 820–821, 864–866


in New Zealand state and indigenous law 865


spirituality and 820–821


stability and 866




Klabbers, Jan 411–412


Kleinlein, Thomas 474


Knop, Karen 639–640


Komesar, Neil 426, 439–471


kosher food industry 912–913


Koskenniemi, Martti 464–465, 575–578, 644


Kosovo Special Chambers (KSC) 599–600, 605–607, 611, 617–618


Kostakopoulou, Dora 1044–1045


Kotuby, Charles 712–713


Krisch, Nico 8, 365–366, 376, 405–406, 634–635
on autonomy and legal pluralism 374


on elections and democracy 31


on incremental approach to normativity 379–380


on normative legal pluralism and rule of law 366–367


on overlapping authority 9–10


on pluralism and adaptability 352–353


on pluralism and hybridity 29


on regime collisions 476–477


on transnational law lacking common demos 478




KSC (Kosovo Special Chambers) 599–600, 605–607, 611, 617–618


Kungling Jarnvagsstyrelsen v. Dexter & Carpenter 709


Künkler, Mirham 886–888


Kuper, Hilda 78–79


Kuper, Leo 78–79


Kyed, Maria Helene 96–97


Kymlicka, Will 307


Labrador Inuit Land Claims Agreement of 2005, Canada 830


Lacoste, Robert 163


Ladeur, Karl-Heinz 476–477
on conflict of laws and human rights 673–674




Lagarde, Paul 721–722


land, indigenous legal traditions and 869–871


Land, Molly 952–953, 975–994, 998


The Land Is the Source of the Law (Black) 869–870


Lando, Ole 721


land reforms
local law and 104–108


negative aspects of 104–106




land rights, indigenous law and 806, 825–826


land title abolition, Chagga and 57


land titling, development cooperation and 107–108


language
of Chagga 52, 56


indigenous legal traditions and 871–872


of lawyers 218–219




The Last Utopia (Moyn) 672–673


Lautsi v. Italy 1049–1051


law. See also local law; rule of law; specific types
as aspirational 380


boundaries and 427


certainty as value of 419–422


Chagga kinship system and 61


circumstances of, Waldron on 315


comparative 262, 660–661


conceptual theories of 319–337


in context 248–249


contracts as 329


culture and 856–857


definitions of 243


dialogue and 34–35


divine/eternal 692


doctrinal perspective of 88–89


domains of 92


economics and, commercial law and pluralism and 728


emergent 330–331, 338


enforceability and 257–258


evolutionary theories of 245–246


familiar and novel cases in 378


flexible 96–97, 755–756


folk concept of, Tamanaha on 285–289, 852–853


functioning of 75–76


general principles of, commercial law and 712, 727


globalization and 251–252


global legal pluralism and types of 320


global legal pluralism claims about 629–631


governance and 90


grammar of 216, 224


hierarchy of authority and 815


identity in 170


implicit 325


incipient 330–331


informal 87–88


inner morality of 284–285, 327–328


interdisciplinarity of 244, 253


interlegality and 170


international absence of 171


justice and, disconnect between 299–300


legal philosophy on 319–320


legal pluralism and nexus of state and 231


legal pluralism insights on 170


legislation and purposive enterprise of 324


legitimacy of, sociolegal compared to philosophical accounts of 376–378


living 94–95


made 325


media-theory on 245–246, 251–252


multiple sources of 242–243


of nature 692


nature of 235–236, 274–275


nonstate forms of, legal theory’s neglect of 277, 290


normative pluralism and 238–239


norms compared to 89–90, 253


overlapping 630


pathological aspects of 77–78


persons in, categories of 212–213


plurality of 346, 630


politics of 86–87


positive 692


positivist definition of 220, 243, 245–246


power relations in 93–94


as practice 35, 334


primitive 73–74, 87–88


as product 334


project, development cooperation and 106


purposiveness as value of 417–422


Raz’s concept of 288


religious, state law and 89–90


self-determination and role of 352


shared norms as 232–233, 268


social sciences and 244


society and 89–90


society and, commercial law and pluralism and 735


as state law, in legal theory’s pluralism problem 273


as state law and nonstate law 629–630, 642–643


state law as paradigm of concept of, in legal theory’s pluralism problem 274, 283–284


in territorial sovereignty 429


traditional 87–88


trans-systemic migration of, borders and justification of 434


unity and legal pluralist concept of 241


universal history of 73–74


unofficial 87–88


value of justice and 417–420, 422–423


working models of 243




Law, Society, and Industrial Justice (Selznick) 330–331


Law and Revolution (Berman, H.) 209, 698–699


law and society 255–256


law enforcement, data access of, across borders 958


lawfare 96–97, 99, 135–136


Law in Modern Society (Unger) 740–741


law merchant 102, 689–690
authority of 723–724


Benson on 699–701


Berman, H., on 698–699


Bewes on 698


common law and 692–694


constitutionalism and 738–739


contemporary 719–726


contract law and 693


cosmopolitan, in early US 694–696


Ewart on 697–698


German Commercial Code of 1861 and 696


globalized localism and 740


Goldschmidt on 696–697


historical debate on 690, 715–716


law of nations and 694


Little Red Book of Bristol and 691


medieval 690–694


mercantile rules and 692–693


mercatorists, statists, pragmatists debating contemporary 720


Michaels on 702


narrow view of 721


structural adjudication of 728–729


Sutherland on 698


systems theory and 736


transnational commercial law and 726


uniform nonstate 688


wide view of 721




law of nations (jus gentium) 694


The Law of Peoples (Rawls) 311


law reform, development cooperation and 104


lawyers
abstractions and 223


global legal pluralism and 217


Griffiths, J., on legal pluralism and 223


language of 218–219


social facts and 244–245




Lazarus-Black, Mindi 84–85


LCIA (London Court of International Arbitration) decisions 791


LCs (letters of credit) 760–761, 765


League of Nations 153


Le Bon, Gustave 151


Leclair, Jean 505–506


Lefkowitz, David 265, 365–382


legal anthropology. See anthropology of law


legal centralism
definition of 880–881


Griffiths, J., on 273–274


Hart on 283


ideology of 272–273, 297


inconsistency of 90–91


international law and 537


legal pluralism undermining 31–32, 267–268


state and 233–234, 240




legal diversity 96–97


legal education
Harvard Law School and 211–214


legal pluralism and 211


Yale Law School and 214




legal geography 251–252
functionalism and 253




legal institutions. See also binding institutions; nonbinding institutions
corporate compliance and legitimacy using 772


information effects and 773




legal interactionism
concept of 331


conceptual pluralism and 332, 337


definitional pluralism and 335


emergent law and 338


global legal pluralism’s challenges and 337


relativism compared to 337


theses on 332




legalisms 94–95


legality
authority and 362


certainty and 420–421


Selznick on 330


universal code of 436–437




legal philosophy, on law 319–320


legal pluralism. See also global legal pluralism; legal theory’s pluralism problem; normative legal pluralism, rule of law challenges to; pluralist conflicts; state legal pluralism; strong legal pluralism; transnational legal pluralism; weak legal pluralism
active dimension of 853–854


anthropological approach to 169–185


as argument 234–235, 240–241


Auschwitz and 400–402


authority and 841–842


autonomy and 374–376


boundaries and 117


Canadian multijuridicalism and 843–844


church and state and 221–223


colonial law and 68–69, 75–76, 173–174, 177


communities, membership and 1022


community mediation and 177


complexity captured in 133–134


concept of 88, 172


constructivism and 84–85


consumer protection law and 247–248


context and 93–94


cultural pluralism and 858


definition of 388–389


disputing processes and 80–81


diversity and 18–19


dynamic federalism as 507–509


in early history 70


economic development issues with 106–107


Ehrlich and Kelsen’s debate on 385


engagement with 260


evolution of 267–268


extrinsic mode of 305


as fact 243


fact and function of 231–232


federalism as 19–20, 426, 495, 497, 526–527


first wave of 270–271


in French colonialism, The Nation and ethnological studies on 152


future directions in 136


global citizenship and 1030


globalization and 98, 176, 365


to global legal pluralism 4, 32


Griffiths, J., on 206


Griffiths, J., on lawyers and 223


on hierarchy of legitimacy 12–13


historical focus of 4


historical models of 207


human rights and 178


hybridity and 175, 976–977


hybrid norms and 381–382, 662–663


inclusivity and 523


indigenous law and 807–808, 825–826


indigenous legal traditions, state relationship and 851, 872


indigenous rights and 110–112


interlegality and 94–95, 232


international criminal law and 576–577


international law as 533–534, 536


internet and 976


intrastate multijuridicalism and 840


intrinsic mode of 304–305


justice and 304


The Kindly Ones and 400–402


law insights of 170


layered 174–175


legal centralism undermined by 31–32, 267–268


legal education and 211


legal plurality compared to 88–89, 341–342


liberalism and 225, 303


as manifestation 234–235, 238–241


in medieval Christendom 207–210


Merry on 244


in millet system of Ottoman Empire 210–211


monism critique by 491, 526


multiplicity and 137–140


networked constitutionalism and 489–490


normative objects and 304–305


normative pluralism compared to 239


normative theory critique of 301


norms and 238–239, 518–519


overlapping authority and 747


platform law and 979


in pluralist jurisprudence 341


positive elements of 518–519


private governance and 240–241


private uniform law and 762


procedural 20–24


recognition in 90


rise of 67


roots of 383–384


rule of law as minimal condition for 394


scale and 132


second wave of 270–271


in settler states 848–850, 861, 872


skeptical claim on 557–561


in space 128–129


state/law nexus and 231


state legal pluralism compared to 880


state’s trouble with 236


statist monism and, rejecting 522–523


substantive 602


superdiversity and 119


theoretical divide in field of 853–854


third wave of 268–271, 290


tolerance in monism compared to 374–375


transnational law and 250


unity and 241


unresolved foundations of 493–494


value pluralism and, in international law 534–538


value pluralism and, within liberalism 412, 416–417


women’s courts in India and 180




legal plurality 346
institutions and 346–347


legal pluralism compared to 88–89, 341–342


monistic legality compared to 342–343


norms and 343


in pluralist jurisprudence 341, 346




legal positivism. See also positivism
conceptual theories of law and 321–322


Ehrlich on 386–387


jurisprudence and 304–305


Kelsen on 386–387, 389


on law 220, 243, 245–246


rule of law and 369


sovereignty and 11




legal realism 77–78


Legal Realists 223


legal reasoning 373–374
familiar and novel cases in 378




legal regimes 169


legal scholarship, evil and demise of 398


legal science, Kelsen on 389–391


legal sociology 245–246, 251–252


legal status, immigration and 118


legal systems
enforcement of norms and 280–281


evil and demise of 398


Fuller on miniature 284–285


Hart on enforcement of 282–283


identity thesis on 280–281


international law and 536


kinship system of Chagga 61


millet system of Ottoman Empire 70–71, 205–206, 210–211


non-state 94–95, 175


Raz on importance of 283–284




legal theory, indigenous legal traditions and 855–856


legal theory’s pluralism problem 264. See also conceptual theories of law
all law as state law in 273


approaching 270


bootstrapping and 274, 276, 288–290


first wave of legal pluralism and 270–271


Kelsen’s unity and identity theses and 278


legal theory’s definition in 271–272


locating 278


nature of law in 274–275


nonstate forms of law neglected in 277, 290


overview of 267, 296


reporting 273


second wave of legal pluralism and 270–271


state law as paradigm of concept of law 274, 283–284


third wave of legal pluralism and 269–271


weak legal pluralism and 270–271




Legal Tools Project, ICC 578–579, 585–586


legal transfers. See transfer of law


legislation
domestic commercial law 703


honor killings, state deference and formal 942


pluralism in official commercial 715–719


purposive enterprise of law and 324


reciprocity between citizens and 327–328




legitimacy. See also corporate legitimacy
conflict of laws and 651–652, 664–666


hierarchy of, legal pluralism on 12–13


honor killings and 947–948


of hybrid courts 605


hybrid courts and domestic perceived 612


of indigenous law 847–848


international criminal law, jurisdiction and 592, 619–620


of international law 14, 651–652


of Islamic law 934–935


of law, sociolegal compared to philosophical accounts of 376–378


membership and 1021


platform law and 989–990


of religious arbitration 902


of religious courts 891


in rule of law challenges to normative legal pluralism 376


social 774–775


transfer of 774–775




Leiden Journal of International Law 575–576


Leino, Päivi 577–578


letters of credit (LCs) 760–761, 765


Lev, Daniel 888


Lévi-Strauss, Claude 159–160


Levitt, Peggy 182


Levy-Bruhl, Lucien 150


lewdness, Arab state law and 941


lex arbitri. See nonstate standards in international arbitration


lex mercatoria. See also law merchant
commercial law and 749–750


for nonstate standards in international arbitration 789


self-validation of 668–669




lex posterior rule 632–633


lex specialis rule 632–633


lex superior rule 632


LGBTQ people, human rights mechanisms for 115–116. See also homosexuality


liability, international criminal law and 584, 586–588


liberalism
communities and 457–458


communities in 412–413


consumer protection law and 246–248


cultural pluralism and 856–857


diversity and 20


global legal pluralism compared to 10–11, 21, 171–172, 265–6


indigenous rights in 414


legal pluralism and 225, 303


multiculturalism and 414, 856–857


religion in 412–414


religious freedom and 227–228


value pluralism and 535


value pluralism and legal pluralism within 412, 416–417




liberty, in constitutionalism 456


Libya 1005. See also Arab Spring


Liell, Scott 1000


Linarelli, John 687–745
on transnational positivism 741–742




Lindahl, Hans 5, 23–24, 350


Lipsky, Michael 107–108


Littell, Jonathan 384, 400–402


Little Red Book of Bristol 691


living customary law 96–97


living law 94–95
Ehrlich’s studies on 385–386, 393


as oppressive 393


state law as 885–886




Llewellyn, Karl 77–78, 207, 216, 244–245, 323, 694, 696
Goldschmidt’s influence on 696–697


on UCC 719




Llorente, Francisco Rubio 442


local knowledge, for Islamic law reform 1013


local law. See also adat law
colonial law and 75–76


development cooperation issues with 104–106


human rights and 99


land reforms and 104–108


misconceptions on 80–81


state law relationships with 86–87


terminology of 87–88




London Anthropological Society 148


London Court of International Arbitration (LCIA) decisions 791


Lord’s Day Act, Canada 1048–1049


Loughlin, Martin
on grounding and transnational law 478


on transnational law 474




Lowenfeld, Andreas 724–725


Luhmann, Niklas 245–246, 735


Lupu, Ira 911


Luther, Martin 999–1000, 1011


Maastricht Treaty, Germany 503


Mac Amhlaigh, Cormac 264, 267–296


Macaulay, Stuart 729, 731


MacCormick, Neil 206, 272–273, 633–634
on state law as paradigm concept of law 276–277, 283–284




Machin, Dean 367, 374–375
on autonomy and legal pluralism 375–376




MacIntyre, Alasdair 418–419


Mackie, Gerry 1001–1002


Macklem, Patrick 872–873


made law 325


Maduro, Miguel Poiares 426, 439–471, 634


Mahgreb countries, family law codes in 1012–1013


Mahila Samakhya (MS) program, in India 181, 183


Maine, Henry 73, 245–246


Maitland, Frederic William 205–206, 215, 217–218


majoritarian bias 452–454


Malaysia, Islamic law and exclusive jurisdiction in 897


Malinowski, Bronislaw 74–75


Mallard, Grégoire 32, 38, 146–166


Maltby, Lewis 917–918


Malynes, Gerald 691–692


mandatory rules, platform law and 992


manifestation, legal pluralism as 234–235, 238–241


Mann, F. A. 697–698, 721–722


Mann, Thomas 384


Mansfield, Lord 690, 694


manslaughter defense, honor killings and 948


Māori rights. See Aotearoa, state and indigenous law in


Marealle, Petro Itosi 50, 53, 60–61


Mare Liberum (Grotius) 191–192


margin of appreciation doctrine, ECHR and 21


market exchanges, consumer protection law and 247–249


market power, governance beyond the state and 445


Markovits, Daniel 917


Marmor, Andrei 304–305


marriage
in Arab state law 938–939


Canada state and indigenous law on 809


Islamic law on 937–938


tribal law and 936




marriage law 637


martial law, jurisdictional politics and 192–193


Matter of Ismailoff 922


Maupoil, Bernard 157–158


Maurer, Bill 99–100


Mauss, Marcel 38. See also ethnological studies; gift exchange
Berque influenced by 161–162


Bourdieu influenced by 159–160


on French colonialism and ethnological studies 146


on gift exchange and ethnological studies 144–145


Institute of Ethnology and 147–152, 156


integration framework of 152–154


legacy of 143, 168


Maupoil taught by 157–158


The Nation and ethnological studies on legal pluralism in French colonialism 152


on solidarity and gift exchange in colonialism 145–146, 152


Tillion and 158–159




McLachlin, Beverley 1051


mechanical solidarity 144–145


media-theory, on law 245–246, 251–252


mediation, community 177


medieval Christendom, legal pluralism in 207–210


medieval law merchant 690–694


Mégret, Frédéric 529–530, 533–555


Melissaris, Emmanuel 232, 344–345, 853


membership. See also citizenship; naturalization
admission and, problems with 1024


belonging and 1035–1036


defining 1018


exit rights and, problems with 1026


gender and 1036–1037


global citizenship and 1030


global legal pluralism and 1021, 1034


indigenous peoples and rules for 1025–1026, 1028


jurisdiction and 1023


legal pluralism, communities and 1022


legitimacy and 1021


multiculturalism and 1053


in networked constitutionalism 485


in nonstate communities 1025–1026


religion and 1036–1037


in UNGC 781–783




Menski, Werner F. 139


Mephisto, in Doktor Faustus 384


mercantile rules, law merchant and 692–693


mercatorists, on contemporary law merchant debate 720


MERCOSUL 443


Merry, Sally Engle 38, 94–97, 103–104, 114–115, 169–185, 988
on culture and law 857


on legal pluralism 244




Merryman, J. H. 815–816


Metacom 190


Mexico v. US-Tuna II 796


Meyer, Hans 45–46


Michaels, Ralf 103–104, 133–134, 307, 627–648, 1022
on functional pluralism and international law 549


on law merchant history 702


legal pluralism definition of 388–389


on liberalism and legal pluralism 303




Microsoft Ireland case
blocking statutes and 962


data localization and 959–960


jurisdiction and access challenges in 960–961


legislative responses to 963


overview of 959


privacy and 960–961


sovereignty and 959




Mikaere, Ani 819, 867


Mill, John Stuart 1006–1007


millet system, of Ottoman Empire 70–71, 205–206, 210–211


Mills, Aaron 815–816


Mills, Alex 678


miniature legal systems, Fuller on 284–285


ministerial exception 910, 913, 915


minoritarian bias, constitutionalism and 452–454


minority protection, judicial review and 451


minority rights. See also indigenous rights
in anthropology of law 110–114


firstcomer-latecomer discourses on 116




missionaries, religious law and 121


Mitchell, William 697


MLA (mutual legal assistance) system 962, 978


model laws, for commercial law 706


modular justification for trans-systemic migration of law 437–438


Mol, Annemarie 137–139


Molla Sali v. Greece 882, 886


monism 351
legal pluralism critique of 491, 526


normativity and 355


on rule of law 365–366


sex policing in Arab world and 946


statist, rejecting 522–523


tolerance in legal pluralism compared to 374–375




monistic legality, legal plurality compared to 342–343


monist theories of law 321


Montrod Ltd v. Grundkötter Fleischvertriebs GmbH 765


Moore, Sally Falk 37–8, 41–64, 81–82, 92, 173
on semi-autonomy of state religious courts 890–891




moral authority 362


moral commands 3


Morales, Sarah 863–864, 866, 868–869


morality 411–412


The Morality of Law (Fuller) 324, 332


moral revolution of 1911, in China 998, 1001–1003


Morocco, family law code in 1012–1013


Mouffe, Chantal 22, 24


Mount Kilimanjaro 37–8, 41–42. See also Chagga
tourism and 42


travel protections at 50




Moyn, Samuel 668–669, 672–673


Mozambique 125


MS (Mahila Samakhya) program, in India 181, 183


Muir Watt, Horatia 628, 630–631, 639, 649–685
on conflict of law and ethics 645




multiculturalism. See also diversity
in Canada 838


liberalism and 414, 856–857


membership and 1053




multijuridicalism. See intrastate multijuridicalism, indigenous rights and


multilateralism, conflict of laws and 658–659, 678–680


multiple legalities 96–97


multiplicity, anthropology of law and 137–140


municipal law. See also local law
Hart on 282–283, 287–288


international law recognition compared to 292–293




Muñiz-Fraticelli, Víctor M. 264–6, 299–317, 354–355


Munn, Nancy D. 129–130


Museum of Ethnology 147–148, 150


Mustill, Lord 697–698, 712, 714–715, 721–722


mutual consent 515


mutual legal assistance (MLA) system 962, 978


My Philosophy of Law (Powell, T. R.) 223–224


Nader, Laura 83–84, 94–95


NAFTA (North American Free Trade Agreement) 443


Nagoya Protocol 112–113


Napoleon, Valerie 822, 850
on settler state and indigenous law differences 874


on storytelling in indigenous legal traditions 868–869


on translation of indigenous legal traditions 871–872


on unwritten indigenous law 862




Napoleonic codes 328–329


nari adalat (women’s courts in India) 180


narrow view, of law merchant 721


The Nation (Mauss) 143, 145, 151–152
degrees of integration in 152–154


ethnological studies on legal pluralism in French colonialism and 152


integration framework in 152–154




National Conference of Commissioners of Uniform State Laws (NCCUSL) 734–735


National Grain and Feed Association (NGFA) 731


nationalism 240–241, 1050–1051
in EU 18


evil and 394–395




Nationality Act, for British citizenship 1043


nation-states. See also state; state constitutionalism
authority of 6


constitutional choices of 455–456


cosmopolitanism and 28


governance of 98–99


integration framework on 153


jurisdiction and 11


privatization and fragmentation of 99–100


in world order 439–440




native self-determination 176


naturalization. See also citizenship
automatic 1046–1047


citizenship by 1038


criteria for 1024–1025


historical development of oaths of 1044–1045


international examples of 1043


process of 1037–1038


regulation of 1038


symbolic value of 1045


terminology of 1038–1039


US oath of 1039




Naturalization Act of 1790, US 1043–1044


natural law
Catholic 322–323


indigenous legal traditions and 863–864




The Nature and Sources of the Law (Gray) 206


nature of law 235–236
in legal theory’s pluralism problem 274–275




Nazism 398, 400


NCCUSL (National Conference of Commissioners of Uniform State Laws) 734–735


negotiated federalism
benefits of 512–515


dialogic processes and 509–512


governance and 516–517




negotiated rulemaking 513–514


Neo, Jaclyn 877, 879–899


neoliberalism
development cooperation and 107


global governance and 134–135




networked constitutionalism 473
authority and 480–481, 485–487


bipartite networks and 483


codified text in 482


compliance cooperation in 484–485


cross-referencing and 479–480


future research on 490


governance in 484


induced network of codes and firms and 483


joint ethos in 485–486


legal pluralism and 489–490


membership in 485


partnership in 484


politics in 484


regime collisions and 476–477


scholarly opinions on 476–477


texts and subjects linked in 482


transnational law and 475–477, 481


validity through cross-referencing legal norms in 481




networks, conflict of laws 676–678


Neumeier v. Keuhner 379


neutrality, of third party in religious arbitration 922–923


Newman, Dwight 803–804, 833–845


news media, information effects and 773, 784–785


New York Times, religious arbitration series in 901–902, 915


New Zealand, state and indigenous law in 808
authority and 825–826


horizontal pluralism and 830


indigenous law recognition and 810–812, 823


kinship and 865


mechanisms for rebalancing, criteria for 831–832


norms and 817


power shifts in 808–809


scholarship on 814


Te Awa Tupua (Whanganui River Claims Settlement) Act of 2017 and 811–812


Te Urewara Act of 2014 and 811–812


treaties and 809–810


vertical pluralism and 829–830


Waítangi Tribunal and 810–811




NGFA (National Grain and Feed Association) 731


NGOs. See nongovernmental organizations


Nichols, Joel A. 210–211


95 Theses (Luther) 1011


niqab bans. See also sex policing in Arab world
in citizenship oath ceremonies in Canada 1018–1019, 1036–1037, 1041–1043, 1055–1059


in courtrooms in Canada 1051–1053


in France 1053–1055




Nisga’a people 827–828


Nollkaemper, André 561–562


nonbinding institutions
on business and human rights 776–777, 780–781


delisting and 781–784


information effects of 781


membership and 781–783


participation and 781–783


reputational crisis and 776–777, 779–780




nondiscrimination, conflict of laws and 663–664


nongovernmental organizations (NGOs) 2, 99–100
in India on human rights 179–180


WTO and amicus curiae briefs of 570–573




nonmarital heterosexual activity. See heterosexual activity


nonstate communities, membership in 1025–1026


non-state justice systems 94–95
privatization and 175




nonstate law
law as state law and 629–630, 642–643


legal theory’s neglect of 277, 290




nonstate norms, sovereignty and 29–30


nonstate standards in international arbitration
application of 790


authority of 789–790


case merits and 793


CENTRAL Transnational Law Database and 794–795


due process and 790


emergence of 787


enforcement of 789–790


future directions of 801


guidelines for 788


IBA Conflict Guidelines and 790–793


IBA Evidence Rules and 790–791, 793, 797


ICC cases and 796–797


ICSID tribunals and 795


LCIA decisions and 791


lex mercatoria and transnational rules for 789


national courts upholding awards from, examples of 798


theories of 788


UPICC and 793–794


WTO Dispute Settlement Body and 796




nontheocratic states, religious courts in 881


Noor Azizan bte Colony (alias Noor Azizan bte Mohamed Noor) v. Tan Lip Chin (alias Izak Tan) 895–896


normative legal pluralism, rule of law challenges to 366
authority and 368–369


equivalence argument and 370


judges and 369


legitimacy argument and 376


strategy for 381–382


trade-offs argument and 374




normative objects, legal pluralism and 304–305


normative pluralism
complexity and 241–242


definition of 411–412


law and 238–239


legal pluralism compared to 239




normative plurality 342–343


normative theory
global legal pluralism as 301


legal pluralism critique in 301




normativities
pluralism and 354


subjects at center of 357




normativity
authority and 356


incremental approach to 379–380


monism and 355


pluralism and 354


pluralist jurisprudence and 355


singularity of 355–356


socialization and 379


state law and 354–355


subjects at center of 357




norms 3. See also hybrid norms
of Chagga 42


cosmopolitan pluralism engagement on 621


empowerment of 12


end game 732


enforcement of legal systems and 280–281


federalism and 492–494, 518–519


global legal pluralism as project of 17, 747–748


global legal pluralism recognizing 320, 322


hybrid courts and penetration of 608


hybrid courts and pluralism of 622


indigenous law and 817–819


interaction of 349–350


international law and 17


Islamic law and 122, 124


jurisdiction justified by 374–375


justice and global 300


law as shared 232–233, 268


law compared to 89–90, 253


legal pluralism and 238–239, 518–519


legal plurality and 343


living law and 94–95


nonstate, sovereignty and 29–30


participation in 22


persuasion of 11


relationship-preserving 732


religious law and 889


reputational crisis from violating 771–772


social 253


state law coexisting with 91–92


statutory 328–329


time and 129–130


in transnational law 259


universalism and 6–7


validity through cross-referencing legal, in networked constitutionalism 481




Norms on the Responsibilities of Transnational Corporations, UN 777–779


North, Douglass 699–700, 771


North American Free Trade Agreement (NAFTA) 443


novel cases, in legal reasoning 378


Nozick, Robert 702


Nuijten, Monique 86–87, 130–131


Nuremberg Military Tribunals 400–402


Nussbaum, Martha 27, 1008–1009


Nyerere, Julius 42–43, 53–54, 57, 60–61


oath of citizenship. See citizenship oath, in Canada


Office of the Prosecutor (OTP) 582


Okin, Susan Moller 413–414


Ontario Court of Appeal 843–844


oral histories and stories, indigenous law and 822–823, 868–871


organic solidarity 144–145


organizational change, reputational crisis repair strategies by 774–775


Örücü, Esin 103–104


Ostrom, Elinor 525


OTP (Office of the Prosecutor) 582


Ottoman Empire, millet system of 70–71, 205–206, 210–211


outsiders, boundaries and 431


overlapping authority 360
international law and 540


Krisch on 9–10


legal pluralism and 747




overlapping laws 630


oversight mechanisms, for data 972


Overstall, Richard 865–866


Pabalk Ticaret Ltd. v. Norsolor S.A. 799


Paine, Thomas 15–16
American Revolution of 1776 and 998–1001, 1003


Ghonim compared to 1009




Palfrey, John G., Jr. 994


panchayat (community courts in India) 181


Pangkor Treaty of 1874 882–883


parallel pluralism, indigenous law and 827–829


Parella, Kishanthi 688, 769–785


Paris, Treaty of 836


Park, Sung-Joon 103–104


Parsons, Talcott 245–246


partial grounding code, in CSR 487


participant observation method 74–75


participation
agreement and 517


culture of, in Arab Spring 1006


information effects and 781–783


nonbinding institutions and 781–783


in norms 22


political, costs and benefits of 452–454


in UNGC 781–783




particularized normative orders 100–101


particular jurisprudence 287–288


particular justification for trans-systemic migration of law 435


partnership, in networked constitutionalism 484


party choice, conflict of laws and 658–659


pathological aspects of law 77–78


patriarchy, sex policing in Arab world and 947–948


patriotism, cosmopolitanism and 27


Patterson, Dennis 22–23, 369, 381, 680


Paulsson, Jan 714


Pauwelyn, Joost 640


peace pacts, colonialism and 189


Peletz, Michael 887–888


penal code, in India 184


perceived legitimacy, of hybrid courts 612


Pereira Dennis John Sunny v. Faridah bte v. Abdul Latiff 896


Perez, Oren 426, 473–490


Peters, Anne 561–562


Peters, John 988


Petersmann, Ernst-Ulrich 459–460


Petrażycki, Leon 214–215


“petrification effect,” private uniform law and 756–757


Pfeffer, Jeffrey 774–775


Philippines, social media activism in 995–996


Philippopoulos-Mihalopoulos, Andreas 128–129


Pieraccini, Margherita 128–129


Piiparinen, Touko 411–412


piracy 594


Pirie, Fernanda 94–95


platform law 952–953
algorithmic curation and 985–986


autonomy by design in 990


commercial objectives and 994


common law and 980, 983–984


content bubbles, isolation and 993


content filters and 990


contesting 980


contract law and 980, 982


decision-making and 988–989


diversity and 987–988


elements of 980


gatekeeping and 979–980


hate speech and 992–993


hybridity through autonomy in 986


legal pluralism and 979


legitimacy and 989–990


mandatory rules and 992


overview of 975, 994


privatization and 975–976


procedural common law and 984


purposes of 980–981


right to be heard and 993


rise of 978–979


risks of 987


rule of law and accountability in 988


speech and 989, 991–993


substantive common law and 983


technical aspects of 979


technical law and 980, 985


terms of service and 980, 982


user autonomy objections and 991


user bias and 988–989




pledge of allegiance, religious freedom and 1044


pluralism. See also global legal pluralism; legal pluralism; legal theory’s pluralism problem; value pluralism
adaptability and 352–353


Berman, P. S., on 841


in commercial law, codes and legislation of 715–719


in commercial law, schools of thought about 728–741


critical accounts of commercial law and 738


domestic, international law of 549


economics and law research on commercial law and 728


external 388


federalism as 505–507


functional, international law and 547


hybrid courts and norm 622


hybridity and 29


ICC and 577


instrumental and intrinsic justifications for 352


internal 388


in international criminal law 618–619


in international law interstices 546


justification of 350


normativity, normativities and 354


positivist accounts of commercial law and 741


reasonable, Rawls on 308–311


society and law research on commercial law and 735


subjects as recipients or referents for justification of 357


in UCC 719


unity and 241


of values 386–387


of value systems 386–387


Westphalian 536–537, 540–541, 552–553




pluralist conflicts 304. See also conflict of laws
constitutive role of 563


as disintegrative force 559


as integrative force 562


mediation of 561–562


overview of 574


polyvalent logics and 842–843


skeptical claim on legal pluralism and 557–561


space for 565


unity and 566


WTO and 523, 567–573




pluralist international law 544


pluralist jurisprudence
assessment of 348


authority and 340, 358


interperspective for 344–345


legal plurality and legal pluralism in 341


legal plurality in 346


normativity and 355




pluralist theories of law 323, 332, 337


plurality. See also legal plurality
conflict of laws as technique for 636–638


defining 348


as interaction of norms 349–350


of law 346, 630


normative 342–343




pluri-legal personal law systems 881


pluriverse 139, 141


Polanyi, Karl 681–682


political compromise, hybrid courts and 616–617


political constitutionalism 461, 466


political deliberation, judicial review and 373–374


political emotions and changes of heart, in Arab Spring 1007


political integrity 368


Political Liberalism (Rawls) 309, 311


political participation, costs and benefits of 452–454


political pluralism 354–355


political science 204


political theory, value pluralism and 386


politics. See also jurisdictional politics
authority challenges in modern 666–667


circumstances of, Waldron on 315


conflict of laws and 639, 644


of global legal pluralism 31, 134


of law 86–87


in networked constitutionalism 484




polity, in constitutionalism 450–451


polycentricity 96–97


polygamy, Chagga and 51


polyvalent logics, conflict of laws and 842–843


populism 240–241, 1050–1051


Porter, Doug J. 103–104


positive complementarity, ICC and 581


positive law 692


positivism. See also legal positivism
on commercial law and pluralism 741


federalism and 518–519


legal pluralism and 518–519


transnational 741–742




Posner, Richard 700


Pospíšil, Leopold 78–79


Post, Robert 566–567


postcolonial studies 255–256
transnational law and 261




postdispute arbitration provisions 917–919, 924–926


Postema, Gerald
on enacted law 326


on interactional law 326




postmodernism, global legal pluralism and 659


Pound, Roscoe 224, 323


poverty, development cooperation and 108–109


Powell, T. R. 223–224


Powell, Walter 774–775


power. See also authority; legitimacy
Aotearoa/New Zealand state and indigenous law and shifts in 808–809


Canada state and indigenous law and shifts in 808–809


coloniality of 235–236


constitutionalism and 442


consumer protection law and 247–248


global legal pluralism and 135–136


governance beyond the state, globalization and locus of 442


governance beyond the state, international organizations and changes in 444


lawfare and 135–136


market, governance beyond the state and 445


relations, in law 93–94




practical political possibility, of global legal pluralism 310


practice, law as 334


pragmatism 323


pragmatists, on contemporary law merchant debate 720


predictability, rule of law and 366–367


predispute arbitration provisions 917–919, 924–926


preemption directives, federalism and 502, 506–507, 525


Prescott, Pamela 915


Primary Courts, of Chagga 44–45


primitive law 73–74, 87–88


“principle of proximity,” 680–681


Principles of Social Order (Fuller) 324


printing press 999–1000, 1011


The Printing Press as an Agent of Change (Eisenstein) 1011


privacy
data and 957, 968


EU General Data Protection Regulation and 968–970


Microsoft Ireland case and 960–961


territorial-control reasserted through regulations of 968




Privacy Shield Framework, US and EU 970–971


private governance, legal pluralism and 240–241


private international law 547. See also conflict of laws
conflict of laws advantages of 641


definition of 653–654


epistemology and 642


experience and 641


technique of 643




private law, development of 246–249


private legislatures, commercial law and 734–735


private transnational law 474


private uniform law
in action 763


in Germany 764–765


ICC’s commercial law efforts with 756


impossible reality of 766


Incoterms and 758


LCs and 760–761, 765


legal pluralism and operating conditions of 762


“petrification effect” and 756–757


in scholarly books 763


trade terms and 758, 764


UCP and 760




privatization
enforcement and 280–281


of human rights 777–778


of international law 443


nation-state fragmentation and 99–100


non-state justice systems and 175


platform law and 975–976




problem of evil. See evil


procedural common law 984


procedural constitutionalism 462, 466


procedural fairness, religious arbitration and 920


procedural legal pluralism 20–24


product, law as 334


Prohibitions del Roy (Coke) 15–16


project law, development cooperation and 106


property law
in Algeria 164–165


colonial law and 76–77




Protestant missions, Chagga and 51–52


provisionality, cultural pluralism and 857


psychological imperatives 3


public autonomy 405–406


public law, ICC and 255–256


public outreach, in hybrid courts 607–608


Pulkowski, Dirk 640


punishment
cosmopolitan pluralism theory of 588–589


international criminal law and 592–593


in tribal law 934




“pure law,” 211–212


purposiveness, as value of law 417–422


Quadri, Rolando 678–680


Quebec Act of 1774, Canada 836


The Question Concerning Impositions (Davies, J.) 691–692


Rabban, David M. 717–718


racist speech 991


Radbruch, Gustav 265–6, 407
on certainty as value of law 419–422


on justice as value of law 417–420, 422–423


on purposiveness as value of law 417–422


value-oriented relativist theory of law of 417–419




Rajaram, N. 182


Ramji-Nogales, Jaya 616–617


Ramstedt, Martin 125


rational choice, international law and 559–560


rationality, autonomous 666


Rautenbach, Christa 87–88


Rawls, John 264, 317
competing tendencies in work of 306–307


on constraints of concept of right 313


on justice as fairness 311


justice theory of 300–301, 306–308


on practical political possibility of global legal pluralism 310


on reasonable pluralism 308–311


on well-ordered society idealization and justice 311–312




Raz, Joseph 8, 272–273, 276, 297–298, 356
on legal system’s importance 283–284


on legal theory’s neglect of nonstate forms of law 290–295


on legitimacy of law characteristics 376–378


on religion in liberalism 413–414


on rule of law and authority 368




RCRC (rough consensus and running code) 737–738


REAL ID Act, US 514–515


reasonable pluralism, Rawls on 308–311


reasons, authority and 340, 359


Rebmann (German missionary) 46


reciprocity, between citizens and legislation 327–328


records, of Chagga 44


recursive reflexivity, conflict of laws and 674


redundancies, jurisdictional 892–893


Reeves, Anthony R. 592–594


refugees, legal status and 118. See also immigration


regime collisions 476–477, 480


relational contracting 729


relational pluralism, culture and 856–857


relations, authority and 340, 359


relationship-preserving norms (RPNs) 732


relative authority 8–10, 32, 360–361, 683, 841–842


relativism
legal interactionism compared to 337


value, value pluralism compared to 386




relativist theories of law 322–323
value-oriented, Radbruch’s 417–419




religion 411–412
in liberalism 412–414


membership and 1036–1037




religious arbitration 877–878
for access to justice 909


arbitral solidarity and 917


challenges of 919


choice of law and 906–907


Christianity and 907–908


church autonomy doctrine and 909–913


coercion and duress in 926–927


community pressure and 924


consent and 924–926


definition of 906–907


enforcement of 914–915, 922, 924–925


Federal Arbitration Act and 921


First Amendment and 903–904, 909–910


hierarchy of authority and 903–904


Islamic law and 907, 916–917


Jewish law and 907, 916, 925–926


legitimacy of 902


ministerial exception and 910, 913, 915


New York Times series on 901–902, 915


overview of 901, 927


pre- and postdispute provisions of 917–919, 924–926


procedural fairness and 920


Religious Freedom Restoration Act and 905–906


religious goods sales and 912–913


religious values advanced through 916


renewed interest in 905–906


third party neutrality in 922–923


in US 903–904


uses of 906–908


weak legal pluralism and 903, 919–920


wrongful termination and 911–912




religious communities 877–878


religious courts 114, 877
civil courts and 892–897


colonialism and 888–889


concurrent jurisdiction in civil courts and 893


conflict of laws, tolerance and 680–681


exclusive jurisdiction in civil courts and 897


legitimacy of 891


in nontheocratic states 881


rule-making capacity of 891


semi-autonomy of, state legal pluralism and 890


transnational networks of 889–890




religious freedom
Canadian citizenship oath and 1037–1038, 1041–1043, 1055–1059


citizenship and 1018–1019


liberalism and 227–228


niqab bans in courtrooms and 1051–1053


pledge of allegiance and 1044




Religious Freedom Restoration Act (RFRA) 905–906


religious goods sales, religious arbitration and 912–913


religious jurisdiction, conflicts of laws, tolerance and 680


religious law. See also Islamic law; Jewish law; sex policing in Arab world
authority and 888


colonialism and 121, 888–889


conflict resolution and 125


customary law in 119–120


entanglements in transnationalizing 122


family law codes in Mahgreb countries and 1012–1013


governance and 892


historical development in transnationalizing 120


hybridity in 120


identity and 122


jurisdiction and 892–893


missionaries and 121


norms and 889


pluri-legal personal law systems and 881


semi-autonomy and 881


state incorporation of 885–886


state law and 89–90, 123–124, 660–662


state legal pluralism conundrums with 879–881


subordination and 887–888


technology and 127


transnationalizing 119




religious values, religious arbitration advancing 916


renvoi, conflict of laws and 637, 675–676, 678


representative balance, state constitutionalism and 449


reputational crisis
binding and nonbinding institutions and 776–777, 779–780


corporate legitimacy and 770–772


external actor influence and 784–785


information effects causing 773–774


norm violations causing 771–772


organizational change repair strategies for 774–775


types of 771–772




Resnick, Judith 1018


responsivity, conflict of laws and 645–646


restrained collective self-assertion 23–25


RFRA (Religious Freedom Restoration Act) 905–906


Richthofen, Ferdinand von 750


right, constraints of concept of 313


rights. See also human rights
conflict of laws and 671


in empires and jurisdictional politics 191


fundamental compared to subjective 673–674


slavery and 194–195


universalism and 193–194




rights constitutionalism 459, 466


Rights of Indigenous People, UN 110–112


right to be heard, platform law and 993


Riles, Annelise 133–134, 639–640


Rivet, Paul 147–148, 150, 158–160


Rivière, Georges-Henri 149, 158


Roberts, Simon 78–79, 89–90


The Romance of the Law Merchant (Bewes) 698


Roman law 191–192, 228–229
in Germany 209




Romano, Santi 653


Rosen, Lawrence 856


Rostow, Walt 155


Roth, Brad 845


Rottenburg, Richard 103–104


Roughan, Nicole 8–9, 264–5, 339–363
on relative authority 683, 841–842




rough consensus and running code (RCRC) 737–738


Royal Proclamation of 1763, Great Britain 836


RPNs (relationship-preserving norms) 732


Ruggie, John 778–779


rule of law. See also law
agency and autonomy and 372–373


authority and 368–369


certainty, determinacy and predictability and 366–367


coherence and 370–371


disputing processes and 366–367


global legal pluralism and 29


as legal pluralism minimal condition 394


legal positivism and 369


monism on 365–366


normative legal pluralism challenges with 366


normative legal pluralism challenges with, equivalence argument and 370


normative legal pluralism challenges with, legitimacy argument and 376


normative legal pluralism challenges with, strategy for 381–382


normative legal pluralism challenges with, trade-offs argument and 374


in platform law 988


transnational law and 252–253




rules
American Arbitration Association 905–906


customary 742–743


IBA Evidence Rules 790–791, 793, 797


indigenous peoples and membership 1025–1026, 1028


Institute for Christian Conciliation 905–906


lex mercatoria and transnational arbitration 789


lex posterior 632–633


lex specialis 632–633


lex superior 632


mandatory, platform law and 992


mercantile, law merchant and 692–693


negotiated rulemaking 513–514


religious courts and 891


secondary 742–743


semi-autonomy and 890–891


substantive common law and 983




Rushdie, Salman 1023


Russell, Bertrand 222


R. v. Big M Drug Mart Ltd. 1048–1049


Ryan, Erin 426, 491–527


Sadyrbeck, Mahabat 86–87


Safe Harbor Framework, US and EU 970


Sage, Caroline 103–104, 107


Sager, Lawrence 911


Said, Khaled Mohammed 1007–1009


Salanick, Gerald R. 774–775


Sale of Goods Act of 1893, English 718


sales, of religious goods 912–913


Santos, Alvaro 107, 132–133, 176


Santos, Boaventura de Sousa 94–95, 232, 740


Sarraut, Albert 149, 154–155


Sartre, Jean-Paul 166


Saudi Arabia 1005–1006. See also Arab Spring


Savigny, Friedrich Karl von 390, 717–718


Sayad, Abdelmayek 164–166


Sayre, Francis B. 213–214


scale
in anthropology of law 128


“forum shopping” and 132


global legal pluralism and 132–133


legal pluralism and 132


multi-sited studies and 131


transnational processes and 131–132




SCC in CAR (Special Criminal Court in the Central African Republic) 599–600, 606–607, 610–611, 617–618, 623–624


Schapera, Isaak 78–79


Schmitt, Carl 727
on democracy in Weimar Republic 396




Schmitthoff, Clive 721


Schneiderman case 1044


school of historical jurisprudence (historische Rechtsschule) 71


Schwartz, Alan 734–735


Science and Technology Studies (STS) 137, 140


SCJA (Supreme Court of Judicature Act), Singapore 894


Scott, James 83–84


Scott, Robert 734–735


SCSL (Special Court for Sierra Leone) 598, 607–608, 613–614


secondary rules 742–743


second-order essentially contested concept, law as 333–334


second wave of legal pluralism 270–271


Section 35, Canada 837–840


security, data and 957


Security Council, UN 646


seduction, in Arab state law 940


self-assertion, restrained collective 23–25


self-authorization, of transnational law 478–479


self-determination
citizenship and 1029


indigenous law and 824–825


international law and 549–550


law’s role in 352


native 176


Treaty of Versailles and 392




self-executing commercial law conventions, in US 706


self-government
closure for 448–449


state constitutionalism’s guarantee of 447




self-regulation
international law and 551–552


trade and 751




Selznick, Philip 264, 323
conceptual theories of law and 330


on definitional pluralism 335–336


on emergent law 330–331


Fuller compared to 330


on legality 330


on social practices and values 418–419




semi-autonomy
religious law and 881


rule-making capacity and 890–891


of state religious courts 890




Senatus-Consulte law of 1863, Algeria 164–165


Senegal, French colonialism in 157–158


separation of powers, checks and balances and 454


settler states. See also Australia, indigenous legal traditions in; Canada, intrastate multijuridicalism in; Canada, state and indigenous law in; indigenous law; New Zealand, state and indigenous law in
indigenous law and 847–848, 855–856, 858, 860–861


indigenous law differences with law of 874


justice and 854–855, 859–860


legal pluralism in 848–850, 861, 872


origin myths of, indigenous legal traditions challenging 872


sovereignty and 847–848


treaties of indigenous peoples and 874




Seven Years’ War 1756-1763, Canada 836


sex policing in Arab world 878
authoritarianism and 947


enforcement and 930


formal legislation and state deference in 942


homosexuality and tolerance in 930


honor killings and 931, 938–939, 942–944, 947–950


informal withdrawal and state deference in 944


Iraq sodomy laws and 929–930


Islamic law and 937


monism and 946


overview of 929, 950


patriarchy and 947–948


state deference and 941


state law and 938


tribal law and 936, 947




Sezgin, Yüksel 886–888


Shachar, Ayelet 1018–1019, 1035–1061


Shahar, Ido 126–127


Shirky, Clay 996


Sieder, Rachel 110–112


Siegel, Reva 566–567


Sigaud, Lygia 144–145


Singapore
Administration of Muslim Law Act in 893–894


concurrent jurisdiction in 893


Islamic law in 893


Islamic Religious Council in 889–890


Supreme Court of Judicature Act in 894




single constitutionalism 468–469


Six Livres de la République (Bodin) 317


skeptical claim on legal pluralism 557–558. See also pluralist conflicts
conflict in communities and 560


international law and 559–561


Isiksel on 559


responses to 561




Slaughter, Anne-Marie 634


slavery
jurisdictional politics and 195–196


rights and 194–195




Sliedregt, Elies van 530, 575–594


social control 201–202


social facts, lawyers and 244–245


socialism, in Tanzania 42–43


socialization, normativity and 379


social legitimacy 774–775


social media. See platform law; specific platforms


social media activism
Arab Spring and 995–996


authority upended through 1004


China’s moral revolution of 1911 compared to 998, 1001–1003


Common Sense (Paine) and American Revolution of 1776 compared to 998–1001, 1003


culture of participation in 1006


female genital circumcision reform movement compared to 1001–1002


fundamentalist governments and 1010


of Ghonim and Arab Spring 1007–1009


honor killings confronted by 1014


overview of 1015


in Philippines 995–996


political emotions and changes of heart in 1007


real world impact of 996


state control and 997




social norms 253


social order 324
value pluralism and 387




social practices, values and 418–419


social reality, value-oriented 417–418


social sciences, law and 244


social theory, globalization and 136–137


society
law and 89–90


law and, commercial law and pluralism and 735


well-ordered, global legal pluralism and 313


well-ordered, justice and idealization of 311–312




sociological consensus 3


sociology of law. See legal sociology


sodomy laws, Iraq and 929–930


soft law
development cooperation and 109


global finance and 743


international dominance of 745


international organizations supporting 99–100


transnational law and 254–256


uniform commercial law and 756




solidarity
gift exchange and, in colonialism 145–146, 152


mechanical compared to organic 144–145




solitary sovereignty 683


Sornarajah, M. 739–740


Soustelle, Jacques 150–151, 154, 159–160, 162–163, 167–168


South Africa
Truth and Reconciliation Commissions of 125–126


witchcraft in 125




sovereigntist territorialism, jurisdiction and 6


sovereignty. See also dual sovereignty
blocking statutes and 962


CLOUD Act and 963, 978


concept of 218–219


conflict of laws, tolerance and inversion of 680


conflict of laws and 651–652


content restrictions and 965


data and 956, 971


in empires and jurisdictional politics 191


enforcement of 11


global constitutionalism and 682–683


globalization eroding state 235–238


global legal pluralism from, to authority 8


Gray on 206


indigenous law and 825–826, 847–848


international law and 16, 536–538, 540–541


legal positivism and 11


Microsoft Ireland case and 959


nonstate norms and 29–30


privacy regulations reasserting territoriality and 968


settler states and 847–848


solitary 683


territoriality and 955


Westphalian system of 428–431




space
in anthropology of law 128


hyperregulation of 130


legal pluralism in 128–129


for pluralist conflicts 565


zoning defining 128–129




Special Court for Sierra Leone (SCSL) 598, 607–608, 613–614


Special Criminal Court in the Central African Republic (SCC in CAR) 599–600, 606–607, 610–611, 617–618, 623–624


Special Tribunal for Lebanon (STL) 600


speech
data and 957, 967–968


hate 992–993


platform law and 989, 991–993


racist 991




Spiertz, H. L. Joep 83–84


spiritual worlds, indigenous law and 820–821


Spiro, Peter 33–34, 1018, 1021–1034


stability, kinship and 866


Stahn, Carsten 620–621


Stammler, Rudolf 75


standards 3


stare decisis 704


state. See also constitutional state; governance beyond the state; nation-states
authority monopoly claims of 838–839


dualist concept of 279


global constitutionalism argument from view of 463


globalization eroding sovereignty of 235–238


indigenous legal traditions and relationship with, legal pluralism and 851, 872


internet controlled by 997


legal centralism and 233–234, 240


legal pluralism and nexus of law and 231


legal pluralism trouble of 236


market exchanges, consumer protection law and 248–249


private governance and 240–241


religious law incorporated by 885–886


of territorial sovereignty 429–430


transnational law and 256–257




state constitutionalism. See also global constitutionalism; governance beyond the state
authority in 447–448


challenge to 447


closure for self-government and 448–449


communities and liberalism in 457–458


as contextual representation of constitutionalism 450


established paths of 456–457


governance and 440–442


in governance beyond the state 455


institutional choice and 455–456


international commitment to 469–470


as proxy for constitutionalism 455


representative balance and 449


self-government guarantee of 447


transnational interdependence and 447


in world order 439–440




state deference, Arab 941
formal legislation and 942


informal withdrawal and 944




state law. See also Canada, state and indigenous law in; New Zealand, state and indigenous law in
Arab legal pluralism and 932–934


comparative studies on 92–93


comprehensiveness of, Raz on 294–295


customary law transformed by 85–86


domains of 92


on fornication 939–940


globalization changing 293–294


hegemony and 84–85


identity thesis of Kelsen on 278


law as, in legal theory’s pluralism problem 273


law as nonstate law and 629–630, 642–643


legality types within 276


lewdness and Arab 941


as living law 885–886


local law relationships with 86–87


marriage and divorce in Arab 938–939


normativity and 354–355


norms coexisting with 91–92


as paradigm of concept of law, in legal theory’s pluralism problem 274, 283–284


parallel operation of indigenous law and 827–829


Raz’s concept of law and 288


religious law and 89–90, 123–124, 660–662


seduction in Arab 940


sex policing in Arab world and 938


terminology in 79, 87–88


unity thesis of Kelsen on 278


women’s shelters and Arab 940–941




state legal pluralism
civil courts, religious courts and 892–897


concurrent jurisdiction in 893


double jeopardy and 897–898


exclusive jurisdiction in 897


Griffiths, J., on 883–884


hierarchy of authority and 885


hybridity and 891–892


legal pluralism compared to 880


norms and religious law in 889


overview on 899


persistence of 883, 885


pluri-legal personal law systems and 881


religious courts and semi-autonomy in 890


religious courts in nontheocratic states and 881


religious law conundrums in 879–881


significance of 883


subordination and 880–881, 887–888


as transitional 884


transnational networks of religious courts and 889–890


unification and 880–881, 884, 886–887


as weak legal pluralism 883, 885–886




statist monism, rejecting 522–523


statists, on contemporary law merchant debate 720


statutes
contracts and 329


norms and 328–329




Steer, Cassandra 621


Steiner, Rudolph 387


Steinmetz, George 147


Stephens, Māmari 861–862, 866


Stewart, James G. 576


Stillington, Robert 691


STL (Special Tribunal for Lebanon) 600


Storrs Lectures 1956, 250–251


Story, Joseph 694–695


storytelling, indigenous legal traditions and 868–871


strong legal pluralism
Griffiths, J., on 411–412, 838, 880


intrastate multijuridicalism and 838


weak legal pluralism compared to 838, 841




structural bias, global constitutionalism and 465


STS (Science and Technology Studies) 137, 140


subjective rights, fundamental rights compared to 673–674


subjects, networked constitutionalism linking texts and 482


subordination
religious law and 887–888


state legal pluralism and 880–881, 887–888




substantive common law 983


substantive constitutionalism 456


substantive legal pluralism 602


Sukma Darmawan Sasmitaat Madja v. Ketua Pengarah Penjara, Malaysia & Anor 897–898


Sunder, Madhavi 953, 995–1015


superdiversity 119


superstate legality 276


supported observance 76–77


suprastate legality 276


Supremacy Clause, US 500–503


Supreme Court of Judicature Act (SCJA), Singapore 894


sustainability, conflict of laws and 681–683


Sutherland, L. Stuart 698


Sweet, Alec Stone 712, 741–742


Swift v. Tyson 694–695


Syariah law. See Islamic law


synchronic redundancies 892–893


Syria
honor killings, formal legislation and state deference in 942–943


honor killings and legitimacy in 947–948




systems theory, commercial law and 735–736


Szigeti, Péter D. 592–593


Taekema, Sanne 265–6, 307, 405–423


Tamanaha, Brian Z. 89–90, 844, 1022–1023
on folk concept of law 285–289, 852–853


on relativist theories of law 322


on state law as paradigm concept of law 274–276, 285–288


on state monopoly on authority 838–839




Tanganikan African National Union (TANU) 44, 53–54, 58


Tanzania 37–8
socialism in 42–43




Tassoulias, John 538–539


Taylor, Charles 598


TBT (Technical Barriers to Trade) Agreement 796


TDG (thiodiglycol) 586–588


Te Awa Tupua (Whanganui River Claims Settlement) Act 2017 811–812


Technical Barriers to Trade (TBT) Agreement 796


technical law, platform law and 980, 985


technocratic regulation, in governance beyond the state 445


technology. See also platform law; social media activism
Arab Spring, Enlightenment tactics and 1003


Chagga and modern 41–42


religious law and 127




Tenth Amendment, US 500, 522


terms of service, platform law and 980, 982


terra nullius 806


Terrier, Jean 145


territorial boundaries 425–426. See also boundaries
globalization and 432–433




territoriality
blocking statutes and 962


CLOUD Act and 963, 978


content restrictions and 965


data and 955, 957, 971


mutual legal assistance system and 962


privacy regulations reasserting 968


sovereignty and 955




territorially 425–426


territorial principle
constitutional state and 429




territorial sovereignty. See also sovereignty
in constitutional state 430


law in 429


state of 429–430




TEU (Treaty of the European Union) 421–422


Teubner, Gunther 245–246, 630–631, 640, 649–650, 666–667, 735
on conflict of laws and human rights 673–674


on constitutionalism and autonomy 668


on networks and conflict of laws 677


on regime collisions 476–477, 480


on sustainability and conflict of laws 681–682


on systems theory and law merchant 736


on transnational law 474


on transnational law and authority 477




Te Urewara Act of 2014, Aotearoa/New Zealand 811–812


texts, networked constitutionalism linking subjects and 482


textual indications of collaboration code, in CSR 487


theories of law. See conceptual theories of law; legal theory’s pluralism problem


A Theory of Justice (Rawls) 311


thick/thin communities 388


thiodiglycol (TDG) 586–588


third party neutrality, in religious arbitration 922–923


third wave of legal pluralism 268–271, 290


Third World Approaches to International Law (TWAIL) 739–740


Thomas, Clarence 1030


Thomson, J. T. 106


threshold, in conflict of laws 663–664


Thurnwald, Richard 74–75


tikanga Māori 810–812, 818–819, 823, 861–862. See also Aotearoa, state and indigenous law in


Tillion, Germaine 158–161


time
in anthropology of law 128


hyperregulation and 130–131


norms and 129–130




tolerance, conflicts of laws and 680


tolerance, in legal pluralism compared to monism 374–375


Tonnies, Ferdinand 226


Toope, Stephen John 336


tort law 637


Toth, Orsolya 707–708
on customary and secondary rules 742–743




tourism, Chagga, Mount Kilimanjaro and 42


Tousaw, Julia 868–869


Toward A New Legal Common Sense (Santos, B.) 740


trade. See also commercial law; law merchant; World Trade Organization
Chagga and translocal, in mid-nineteenth century 45


coffee, of Chagga 52, 54


free 443


governance beyond the state, market power and 445


rights constitutionalism and 459


rise and fall of centers of 752


self-regulation and 751




trade agreements, value of justice and protests against 422–423


trade terms, private uniform law and 758, 764


trade usages, commercial law and 707–709, 727


tradition, indigenous rights and 112–113


traditional law 87–88


Trakman, Leon 699–700


Transatlantic Trade and Investment Partnership (TTIP) 422–423


transfer of law
development cooperation and 175


economic development and 104–106


environmental impacts on 103–104


fine-tuning 103–104


globalization and 101, 433–434


law merchant and 102


motivations behind 102




transformative juricultural pluralism 96–97


transitional justice. See also hybrid courts
accountability and 609


aims of 596


atrocity crimes and 595–596


buy-in for 616


capacity building and 608


domestic perceived legitimacy and 612


long-term scope of 614–615


norm penetration and 608




translation, indigenous legal traditions and 871–872


translocal communities, in anthropology of law 116


transnational commercial law 687–688, 726


transnational communities, in anthropology of law 116


transnational constitutionalism. See global constitutionalism


transnational interdependence, state constitutionalism and 447


transnational jurisdiction 439


transnational law 39, 235–236. See also international law; law merchant
actors, norms, and processes in 259


authority and 474, 477, 480


autonomy and 475


common demos lacking in 478


in context 260


development of 261


enforceability and 257–258


engagement with 260


globalization and 251–253


grounding of 477


ICC’s creation and 255–256


legal pluralism and 250


mark of governance and 473–474


as methodology 256–257


networked constitutionalism and 475–477, 481


origins of 250–253


postcolonial studies and 261


private 474


rule of law and 252–253


scholarly opinions on 474, 476–477


self-authorization of 478–479


soft law and 254–256


state and 256–257


Teubner on 474


validity and 478–479




Transnational Law Database, CENTRAL 794–795


transnational legal pluralism
conception of 250–251


goals of 253–254


theory of 258




transnational market regimes, conflict of laws and 670–671


transnational positivism 741–742


transparency, data and 972


trans-state legality 276


trans-systemic migration of law, borders and justification of 434


Trautman, Donald 678–680


“traveling models,” 103–104


treaties
Aotearoa/New Zealand state and indigenous law and 809–810


Canada state and indigenous law and 809–810


commercial law and 705


of European Union (TEU) 421–422


indigenous law and 805–806, 824–825


of indigenous peoples and settler states 874


intrastate multijuridicalism and 844


Maastricht 503


Pangkor 1874 882–883


of Paris 836


of Versailles 392


of Waítangi 809–811


of Westphalia of 1648, 191–192




treaty federalism 830


tribal law. See also customary law
Arab legal pluralism and 933–934


enforcement of 936–937


heterosexual activity and 936


homosexuality and 936


Islamic law compared to 933, 937


marriage and 936


punishment in 934


sex policing in Arab world and 936, 947




Tribe, Laurence 911


Trubek, David M. 107


Trump, Donald 18


Truth and Reconciliation Commissions, South Africa 125–126


Tsing, Anna 132–133


TTIP (Transatlantic Trade and Investment Partnership) 422–423


Tully, James 857–859


Tunisia 1004–1005. See also Arab Spring


Turner, Bertram 38, 67–140


Turner, Jenia 622


Tuttle, Robert 911


TWAIL (Third World Approaches to International Law) 739–740


Twining, William 77–78, 92–93, 171–172, 232–233, 272–273, 344, 880–881
on legal theory’s neglect of nonstate forms of law 277


on UCC 719




Twitter 979–980. See also platform law; social media activism
autonomy by design on 991


culture of participation and 1007




UCC. See Uniform Commercial Code


UCP. See Uniform Customs and Practice for Documentary Credits


ULC (Uniform Law Commission) 756


UN. See United Nations


unassimilated otherness 18, 34


UNCITRAL (UN Commission on International Trade Law) 709–710, 755


UNDRIP (UN Declaration of the Rights of Indigenous Peoples) 806, 813–814, 833–834, 840


UNGC. See UN Global Compact


Unger, Roberto 700
on law in society 740–741




UN Global Compact (UNGC) 487
CoP of 783–784


delisting in 781–784


external actor influence of 784–785


information effects of 781


membership in 781–783


participation in 781–783




UNIDROIT (International Institute for the Unification of Private Law) 705, 755–756


UNIDROIT Principles of International Commercial Contracts (UPICC) 707, 755–756, 793–794
authority and efficacy of 711


purposes of 710




unification
through hybridization 347–348


state legal pluralism and 880–881, 884, 886–887




Uniform Commercial Code (UCC) 213, 694, 714–715
creation and revision of 703, 756


custom and 729–734


pluralism in 719


U.S. Fidelity & Guaranty Co. v. Federal Reserve Board of New York and 704–705




uniform commercial law 752. See also private uniform law
advantages of 752–753


flexibility of 755–756


functionalist rationale for 753


international transaction dilemma and 754


jurisdiction and 753


soft law and 756




Uniform Customs and Practice for Documentary Credits (UCP) 688, 707–708, 748
acceptance of 763–764


ICC publishing 761–762


private uniform law and 760




Uniform Law Commission (ULC) 756


uniform nonstate merchant law 688


uniform private law 755


Uniform Sales Act of 1906, US 718


uniform techniques, for conflict of laws 632


unilateralism
conflict of laws and 658–659, 674


in network mode 674


renvoi and 675–676




Union for Ethical Biotrade 485


United Kingdom, citizenship oath in 1043


United Nations (UN) 99, 175. See also UN Global Compact
Commission on Human Rights 778


Commission on International Trade Law of 705, 709–710


Contracts for the International Sale of Goods convention of 707, 733, 748


Convention on the International Sale of Goods of 703–704, 707, 733, 748, 754, 762–763


Declaration of the Rights of Indigenous Peoples of 806, 813–814, 833–834, 840


Guiding Principles of 779–781


HRC of 178–179


human rights regulations and 776


ICTR and ICTY created by 597–598


Norms on the Responsibilities of Transnational Corporations of 777–779


Rights of Indigenous People 110–112


Security Council 646




United States (US). See also Constitution; Uniform Commercial Code
American Revolution of 1776 in 998–1001, 1003


blocking statutes and 962


Christianity and religious arbitration in 907–908


church and state and legal pluralism in 221–223


church autonomy doctrine and 909–913


citizenship oath in 1043–1044


Clean Air Act in 512


CLOUD Act in 963, 978


Coastal Zone Management Act in 511


Communications Decency Act in 968


cosmopolitan law merchant in early 694–696


Declaration of Independence of 1002–1003


disputing processes in 82


dual sovereignty in 499–503


Establishment Clause of 909–911, 920


Federal Arbitration Act of 921


First Amendment of 903–904, 909–910, 920


Islamic law and religious arbitration in 907


Jewish law and religious arbitration in 907


Microsoft Ireland case and 959–963


ministerial exception and 910, 913, 915


mutual legal assistance system and 962, 978


Naturalization Act of 1790 in 1043–1044


naturalization oath in 1039


Privacy Shield Framework of EU and 970–971


procedural fairness of religious arbitration in 921–923


REAL ID Act in 514–515


religious arbitration in 903–904


Religious Freedom Restoration Act in 905–906


Safe Harbor Framework of EU and 970


self-executing commercial law conventions in 706


Supremacy Clause and 500–503


Tenth Amendment of 500, 522


Uniform Sales Act of 1906 of 718




United States v. Wong Kim Ark 1038–1039


unity
in international law 435–436


pluralism and 241


pluralist conflicts and 566




unity thesis, Kelsen and 278


universal code of legality 436–437


universal human rights, global legal pluralism and 227–228


universalism 1031–1032
cosmopolitanism and 26–27


diversity erased by 7, 26


global legal pluralism compared to 5


importance of 7


international law and 533, 539


norms and 6–7


rights and 193–194


trans-systemic migration of law and 435–437




universal jurisdiction, international criminal law and 590–592


universal justification for trans-systemic migration of law 435–437


unofficial law 87–88


unoppressive city 18


UPICC (UNIDROIT Principles of International Commercial Contracts) 707, 755–756, 793–794


US. See United States


US Constitution. See Constitution, US


user bias, platform law and 988–989


U.S. Fidelity & Guaranty Co. v. Federal Reserve Board of New York 704–705


utilitarianism, value pluralism compared to 386


Valenciana case 799


Valentini, Laura 313


validity. See also legitimacy
by cross-referencing legal norms in networked constitutionalism 481


transnational law and 478–479




value-oriented relativist theory of law, of Radbruch 417–419


value pluralism 265–6, 354–355
communities and 388


conceptual distinctions in 384


conflicts in 387–388


global legal pluralism and 405–407, 415, 553


incommensurability and 535


intergovernmental organizations and 415–416


internal and external 388


legal pluralism and, in international law 534–538


legal pluralism and, within liberalism 412, 416–417


liberalism and 535


overview of 405


political theory and 386


Radbruch’s value-oriented relativist theory of law and 417–419


social order and 387


utilitarianism compared to 386


value relativism compared to 386




value practices 387–388


value relativism, value pluralism compared to 386


values
of certainty in law 419–422


conflict of laws and 644–645


of justice in law 417–420, 422–423


pluralism of 386–387


of purposiveness in law 417–422


social practices and 418–419




value systems, pluralism of 386–387


van den Herik, Larissa 620–621


van den Wyngaert, Christine 591–592


van der Burg, Wibren 264, 319–337


Vanderlinden, Jacques 88–89, 884


van Vollenhoven, Cornelis 75–77, 89–90, 134


Venezuela 795


vernacularization, human rights and 103–104, 179–180


Versailles, Treaty of 392


vertical pluralism, indigenous law and 829–830


victim participation, in hybrid courts 607


Vienna Convention on the International Sale of Goods 705


von Daniels, Detlef 265, 383–402


Von Mehren, Arthur 678–680


Waítangi, Treaty of 809–811


Waítangi Tribunal, Aotearoa/New Zealand 810–811


Waldenfels, Bernhard 645–646


Waldron, Jeremy 220, 435, 741
on circumstances of politics and law 315


on coherence and rule of law 370–371


on Hart’s neglect of international law 292–293


on inner morality of law 284–285


on judicial review and political deliberation 373–374


on legal theory’s neglect of nonstate forms of law 290–293




Walker, Kent 966


Walker, Neil 255–256, 425–434, 504–505, 653, 885
on grounding and transnational law 478


on justice and law disconnect 299–300


on mainstreamed conflicts of law 663


on transnational law 474, 476–477




Walzer, Michael 435–436


war crimes, complicity in 586–588


Warnier law of 1873, Algeria 164–165


Wartime Offences Act, Dutch 590


WCF (World Chambers Federation) 757–758


weak legal pluralism 10–11, 803–804
Griffiths, J., on 270–271, 274, 276, 411–412, 880–881


indigenous law and 827


legal theory’s pluralism problem and 270–271


religious arbitration and 903, 919–920


state legal pluralism as 883, 885–886


strong legal pluralism compared to 838, 841




Webber, Jeremy 853–854, 858–859, 866


Weber, Max 75, 245–246


Weilenmann, Markus 106


Weimar Republic, democracy in 396


Weisbrod, Carol 38–9, 201–228


well-ordered society
global legal pluralism and 313


justice and idealization of 311–312




Wells, H. G. 207–208


Wena Hotels Ltd. v. Arab Republic of Egypt 714


Wengler, Wilhelm 678


Westphalia, Treaty of 1648 191–192


Westphalian pluralism 536–537, 540–541, 552–553. See also international law


Westphalian system of sovereignty 428–431


Whanganui River Claims Settlement (Te Awa Tupua) Act 2017 811–812


When the Sleeper Wakes (Wells) 207–208


“who decides who decides,” in constitutionalism 454


Wiber, Melanie G. 112


wide view, of law merchant 721


Williams, Joe 865, 873


Wilson, Woodrow 392


witchcraft, in South Africa 125


witnessing, indigenous legal traditions and 867–868


Witte, John 210–211


Wittes, Ben 986–987, 990–991


Wittgenstein, Ludwig 24, 517


W Limited v. M SDN BHD 792–793


WLP (Women’s Learning Partnership) 1011–1013


women. See also honor killings; sex policing in Arab world
Canadian citizenship oath and 1059


of Chagga 62


family law codes in Mahgreb countries and 1012–1013


human rights mechanisms for 114–115


in India, domestic violence and 180


membership and 1036–1037


niqab bans in citizenship oath ceremonies and 1018–1019, 1036–1037, 1041–1043, 1055–1059


niqab bans in courtrooms and 1051–1053


niqab bans in France and 1053–1055


WLP’s Corpus of Laws for 1011–1013




women’s courts in India (nari adalat) 180


Women’s Learning Partnership (WLP) 1011–1013


women’s shelters, Arab state law and 940–941


Woodman, Gordon R. 108–109


Woolcock, Michael 103–104, 107


World Bank 108–109, 124, 744


World Chambers Federation (WCF) 757–758


World Trade Organization (WTO) 443–444, 470
agenda conflicts at 568


constitutive conflicts at 570


Dispute Settlement Body of 743, 796


external conflicts at 561


GMO regulation and 573–574


NGO amicus curiae briefs and 570–573


pluralist conflicts and 523, 567–573


structure of 530




Wrenched of the Earth (Fanon) 166


wrongful termination, religious arbitration and 911–912


WTO. See World Trade Organization


xenophobia 240–241
problem of evil and 391




Yack, Bernard 563


Yahoo! 967


Yale Law School 214


Yngvesson, Barbara 94–95


Young, Iris Marion 18, 34


YouTube 979–980. See also platform law; social media activism
state control and 997


terms of service of 982




Zararia, Vaishali 182


Zenker, Olaf 86–87


zero-sum federalism, rejecting 520–522


zoning, space defined in 128–129


Zuckerberg, Mark 957


Zumbansen, Peer 39, 96–97, 171, 231–260, 737–738, 739
on transnational law 476–477






OEBPS/images/cover.jpg
The Oxford H;ndbook of :
GLOBAL LEGAL
PLURALISM





OEBPS/nav.xhtml






Table of Contents









		Cover



		Halftitle page



		Title Page



		Copyright page



		Contents



		List of Contributors



		Understanding Global Legal Pluralism: From Local to Global, from Descriptive to Normative



		1 From Local to Global



		2 From Sovereignty to Authority



		3 Global Legal Pluralism as a Descriptive Project



		4 Global Legal Pluralism and International Law



		5 Global Legal Pluralism as a Normative Project



		6 Global Legal Pluralism and Cosmopolitanism



		7 Global Legal Pluralism, the Rule of Law, and Democracy



		8 The Politics of Global Legal Pluralism







		Part I: From Local to Global: Introductory Stories of Global Legal Pluralism



		Introduction



		1. Local People and Global Goings-On: An African Story



		1.1 Introduction



		1.2 The Mid-Nineteenth Century



		1.3 The German Colonial Period



		1.4 The British Colonial Period



		1.5 Independence 1961 and Political Administration in the Countryside



		1.6 Conclusion







		2. Anthropological Roots of Global Legal Pluralism



		2.1 Introduction



		2.2 Legal Complexity in Early History



		2.3 Early Twentieth-Century: Empirical Studies—Law Embedded in Social and Political Contexts



		2.4 1940–1970: From Disputes as a Source of Law to Law in Practice



		2.5 Social and Legal Complexity



		2.6 Global Dynamics



		2.7 Space, Time, Scale, and Hyperregulation: The Proliferation of Plural Legal Situations



		2.8 The Politics of Global Legal Pluralism



		2.9 Expanding the Notion of Legal Pluralism Toward Its Futures: From Universe to Pluriverse



		2.10 Some Conclusions







		3. The Eclipse of Global Legal Pluralism in Ethnology: A French Trajectory



		3.1 The Institutionalization of Ethnology within the Context of French Colonialism



		3.2 Mauss’s The Nation and the Ethnographic Study of Legal Pluralism in the French Colonies



		3.3 Mauss’s Students and the French Ethnological School of Global Legal Pluralism before the Second War



		3.4 The Algerian War and the New Role of Ethnologists in Algeria



		3.5 Pierre Bourdieu and the Demise of Global Legal Pluralism in French Ethnology



		3.6 Conclusion







		4. An Anthropological Perspective on Legal Pluralism



		4.1 Four Critical Insights of Legal Pluralism



		4.2 The Concept of Legal Pluralism



		4.3 Legal Pluralism in Practice



		4.4 Conclusion







		5. Empires and Jurisdictional Politics: Legal Pluralism and the Search for Global Order



		5.1 Jurisdictional Politics in Conquest and Colonization



		5.2 Imperial Sovereignty and Rights



		5.3 Global Orders



		5.4 Conclusion







		6. Other Parts of the Forest: Some Aspects of Global Legal Pluralism



		6.1 Introduction



		6.2 One: Disciplines and Canons



		6.3 Two: Historical Experiences



		6.4 Three: Pluralism and Legal Education



		6.5 Four: “Mere Lawyers” and Others



		6.6 Five: The Assumption of Liberalism



		6.7 Conclusion







		7. Manifestations and Arguments: The Everyday Operation of Transnational Legal Pluralism



		7.1 Introduction: Legal Pluralism and the State/Law Nexus



		7.2 “The State’s” Trouble with Legal Pluralism



		7.3 Legal Pluralism and Transnational Law



		7.4 Transnational Legal Pluralism_ The DNA of Law in a Global Context











		Part II: Developing and Contesting a Philosophical Theory of Global Legal Pluralism



		Introduction



		8. Does Legal Theory Have a Pluralism Problem?



		8.1 Introduction: Legal Theory’s Pluralism Problem



		8.2 Approaching Legal Theory’s Pluralism Problem



		8.3 Reporting Legal Theory’s Pluralism Problem



		8.4 Locating Legal Theory’s Pluralism Problem



		8.5 Conclusion: Appraising Legal Theory’s Pluralism Problem







		9. Theorizing Justice under Conditions of Global Legal Pluralism



		9.1 Global Legal Pluralism as Normative Theory and Methodology



		9.2 Rawls’s Theory of Justice under Conditions of Global Legal Pluralism



		9.3 Global Legal Pluralism and the Conditions of Practical Possibility



		9.4 Conclusion







		10. Conceptual Theories of Law and the Challenges of Global Legal PluralismA Legal Interactionist Approach



		10.1 Challenges for Conceptual Theories of Law



		10.2 Lon L. Fuller



		10.3 Philip Selznick



		10.4 Legal Interactionism



		10.5 Conceptual Pluralism



		10.6 Definitional Pluralism



		10.7 Conclusion: How Legal Interactionism Can Deal with the Challenges of Global Legal Pluralism







		11. Pluralist Authority and the Relation between Plurality and Pluralism



		11.1 The Relations between Plurality and Pluralism in Pluralist Jurisprudence



		11.2 Plurality



		11.3 Pluralism



		11.4 Why Authority?



		11.5 Conclusion







		12. Global Legal Pluralism and the Rule of Law



		12.1 Rule of Law Challenges to Normative Legal Pluralism



		12.2 The Argument from Equivalence



		12.3 The Argument from Trade-offs among Conflicting Values



		12.4 The Argument from Legitimacy







		13. Legal Pluralism and the Problem of Evil



		13.1 Introduction



		13.2 The Problem of Evil: A Literary Account



		13.3 The Origin of the Debate on Legal Pluralism



		13.4 The Austro-Hungarian Modus Vivendi as Background for Ehrlich’s Legal Pluralism



		13.5 Kelsen’s Legal Positivism as a Second Answer to the Historical Condition



		13.6 The Gorgonian Head of Power Stares at Us



		13.7 The Rule of Law as Minimal Background Condition for Legal Pluralism?



		13.8 The Dialectics of Minimalism



		13.9 The Demise of Legal Profession and Scholarship



		13.10 In the Eye of the Hurricane



		13.11 Coda







		14. Value Pluralism and Legal Pluralism: Using Radbruch’s Value-Based Approach to Law to Understand Global Legal Pluralism



		14.1 Introduction



		14.2 Conceptual Distinctions in Value Pluralism



		14.3 Value Pluralism and Legal Pluralism within a Liberal Order



		14.4 Value Pluralism and Legal Pluralism in a Global Setting



		14.5 Radbruch’s Value-Oriented Theory of Law



		14.6 Antinomies of Legal Values in the Global Setting



		14.7 Concluding Remarks











		Part III: Global Legal Pluralism and Constitutionalism



		Introduction



		15. Law Unbounded? The Shifting Stakes in Global Normative Order



		15.1 Of Law and Boundaries



		15.2 The Territorial Principle and the Constitutional State



		15.3 Globalization and the Mutation of Legal Boundaries



		15.4 The Migration of Legal Ideas: The Shifting Justificatory Burden







		16. Constitutionalism without Borders and Governance beyond the States: A Comparative Institutional Approach



		16.1 Globalization and the Locus of Power



		16.2 Transnational Interdependence and State Constitutionalism



		16.3 State Constitutions as a Proxy for Constitutionalism



		16.4 Constitutionalism at the Transnational and Global Level



		16.5 From Constitutions to Constitutionalism as a Framework of Analysis for Governance beyond the State







		17. Transnational Networks and the Construction of Global Law



		17.1 The Grounding of Transnational Law



		17.2 Pathways to Transnational Networked Constitutionalism



		17.3 Conclusion







		18. Federalism as Legal Pluralism



		18.1 Introduction: The Legal Pluralism Critique of Monism



		18.2 Federalism as Legal Pluralism



		18.3 The Shared Importance of Dialogic Process



		18.4 The Shared Rejection of Zero-Sum Governance



		18.5 Conclusion











		Part IV: Global Legal Pluralism and International Law



		Introduction



		19. International Law as a System of Legal Pluralism



		19.1 The Connection between Value Pluralism and Legal Pluralism in International Law



		19.2 Different Modalities of International Legal Pluralism



		19.3 Conclusion: Between Global Pluralism and Pluralist Constitutionalism







		20. The Integrative Effects of Global Legal Pluralism



		20.1 Pluralist Conflicts as a Disintegrative Force



		20.2 Pluralist Conflicts as an Integrative Force



		20.3 Pluralist Conflicts at the World Trade Organization



		20.4 Conclusion







		21. International Criminal Law and Legal Pluralism



		21.1 Introduction



		21.2 Pluralism and the ICC



		21.3 Complementarity: Encouraging Harmonization?



		21.4 Domestic Legal Practice: Nationalist and Internationalist Approaches



		21.5 Universal Jurisdiction: To Each, Their Own?



		21.6 Concluding Observations







		22. Cosmopolitan Pluralist Hybrid Tribunals



		22.1 Introduction



		22.2 History of Hybrid Courts



		22.3 Cosmopolitan Pluralism



		22.4 International Criminal Law Norm Fragmentation/Pluralism



		22.5 Conclusion











		Part V: Global Legal Pluralism and Conflicts of Law



		Introduction



		23. Global Legal Pluralism and Conflict of Laws



		23.1 Theme



		23.2 Three Types of Responses to Plurality



		23.3 Conflict of Laws as Technique for Plurality



		23.4 The Fourfold Advantage of Private International Law



		23.5 Conflicts for Global Legal Pluralism_ An Example



		23.6 Conclusion







		24. Conflicts of Laws Unbounded: The Case for a Legal-Pluralist Revival



		24.1 Introduction



		24.2 The Anatomy of Conflict



		24.3 Beyond Rights: The Anonymous Matrix



		24.4 Questions of Perspective



		24.5 Conclusion: Conflicting Rationalities in Practice











		Part VI: Global Legal Pluralism and Transnational Commercial Transactions



		Introduction



		25. Global Legal Pluralism and Commercial Law



		25.1 The Contentious History of the Law Merchant



		25.2 A Taxonomy of Modern Commercial Law Sources



		25.3 Pluralism in Official State Commercial Codes and Legislation



		25.4 A Contemporary Law Merchant?



		25.5 Schools of Thought about Pluralism in Commercial Law



		25.6 Soft Law and Global Finance



		25.7 The Future







		26. Private Uniform Law and Global Legal Pluralism



		26.1 A Brief History of Commercial Institutions



		26.2 Uniform Commercial Law



		26.3 Legal Pluralism_ The Operating Conditions of Private Uniform Law







		27. Compliance as an Exchange of Legitimacy for Influence



		27.1 Introduction



		27.2 Using Legal Institutions to De-Legitimize and Re- Legitimize: A Framework



		27.3 Exchanging Legitimacy for Influence in Practice: The Information Effects of International Agreements



		27.4 The Information Effects of Nonbinding Institutions



		27.5 Conclusion







		28. The Application of Non-State-Based Standards in International Arbitration



		28.1 The Emergence of Nonstate Standards in International Arbitration



		28.2 Theories of Nonstate Standards in International Arbitration



		28.3 Application of Nonstate Standards in International Arbitration



		28.4 Nonstate Standards Pertaining to the Merits of a Case



		28.5 Examples of Nonstate Standards in Arbitral Awards Being Upheld in National Courts



		28.6 Concluding Remarks on the Role of Nonstate Standards in Today’s Arbitral Practice and Possible Future Developments











		Part VII: Global Legal Pluralism and Indigenous Communities



		Introduction



		29. E Pluribus Plures: Legal Pluralism and the Recognition of Indigenous Legal Orders



		29.1 Introduction



		29.2 Formal Interactions between the State and Indigenous Legal Orders in Canada and Aotearoa/New Zealand



		29.3 The Nature and Sources of Indigenous Law



		29.4 The Way Forward: Options for Recognition and Revitalization







		30. Indigenous Rights and Intrastate Multijuridicalism



		30.1 Introduction



		30.2 Grounding the Theoretical Account: The Canadian Example



		30.3 Law/Society Battles and the Emergence of “Strong” Legal Pluralism



		30.4 Multijuridicalism and State-Supported Legal Pluralism



		30.5 Tensions in the Context of Global Legal Pluralism



		30.6 Conclusions







		31. Legal Pluralism and Indigenous Legal Traditions



		31.1 Introduction



		31.2 Legal Pluralism and the Indigenous-State Relationship



		31.3 Indigenous Legal Traditions in Legal Scholarship



		31.4 Where Next for Legal Pluralism in Settler Societies? Some Concluding Comments











		Part VIII: Global Legal Pluralism and Religious Communities



		Introduction



		32. State Legal Pluralism and Religious Courts: Semi-Autonomy and Jurisdictional Allocations in Pluri-Legal Arrangements



		32.1 Introduction: Legal Pluralism within the State



		32.2 Religious Courts in Nontheocratic States: Pluri-Legal Personal Law Systems



		32.3 The Significance and Persistence of State Legal Pluralism_ Religious Courts as Semi-Autonomous Institutions



		32.4 State Religious Courts and Civil Courts: Modes of Interaction



		32.5 Conclusion







		33. The Future of Religious Arbitration in the United States: Looking Through a Pluralist Lens



		33.1 Introduction



		33.2 The What and Why of Religious Arbitration



		33.3 Challenges of Religious Arbitration



		33.4 Conclusion







		34. Sex Policing in the Arab World



		34.1 Introduction



		34.2 Arab Legal Pluralism



		34.3 Sex Policing in the Arab World



		34.4 State Deference



		34.5 Monist Obsessions



		34.6 Conclusion











		Part IX: Global Legal Pluralism and the Deterritorialization of Data



		Introduction



		35. The Overlapping Web of Data, Territoriality, and Sovereignty



		35.1 Data’s Challenges



		35.2 Implications



		35.3 Conclusion







		36. The Problem of Platform Law: Pluralistic Legal Ordering on Social Media



		36.1 Introduction



		36.2 Legal Pluralism and the Internet



		36.3 Elements of Platform Law



		36.4 Realizing Hybridity through Autonomy



		36.5 Conclusion







		37. Fighting Fundamentalism with Pluralism: Technologies of Enlightenment during the Arab Spring



		37.1 Two Revolutions



		37.2 Tactics and Technologies of Enlightenment in the Arab Spring



		37.3 Modern-Day Tom Paine



		37.4 Political Islam_ Fighting Fundamentalism with Pluralism



		37.5 Rechanneling Honor Codes



		37.6 Conclusion











		Part X: Global Legal Pluralism, Membership, and Citizenship



		Introduction



		38. Membership and Global Legal Pluralism



		38.1 Legal Pluralism, Community, and Membership



		38.2 Problematizing Membership Admission



		38.3 Problematizing Membership Exit



		38.4 Taking Global Citizenship Seriously



		38.5 Conclusion







		39. On the Verge of Citizenship: Negotiating Religion and Gender Equality



		39.1 Citizenship by Naturalization



		39.2 Constituting Citizens through “Words that Bind”: A Brief Comparative Journey



		39.3 Canada’s Multiculturalism



		39.4 Context and Membership Matters



		39.5 Troubles in Paradise: When Diversity and Equality Collide



		39.6 Women, Citizenship, and the Franchise











		Index











Landmarks





		Cover



		Title page



		Table of Contents











Pages





		i



		ii



		iii



		iv



		v



		vi



		vii



		viii



		ix



		x



		xi



		xii



		xiii



		xiv



		1



		2



		3



		4



		5



		6



		7



		8



		9



		10



		11



		12



		13



		14



		15



		16



		17



		18



		19



		20



		21



		22



		23



		24



		25



		26



		27



		28



		29



		30



		31



		32



		33



		34



		35



		36



		37



		38



		39



		40



		41



		42



		43



		44



		45



		46



		47



		48



		49



		50



		51



		52



		53



		54



		55



		56



		57



		58



		59



		60



		61



		62



		63



		64



		65



		66



		67



		68



		69



		70



		71



		72



		73



		74



		75



		76



		77



		78



		79



		80



		81



		82



		83



		84



		85



		86



		87



		88



		89



		90



		91



		92



		93



		94



		95



		96



		97



		98



		99



		100



		101



		102



		103



		104



		105



		106



		107



		108



		109



		110



		111



		112



		113



		114



		115



		116



		117



		118



		119



		120



		121



		122



		123



		124



		125



		126



		127



		128



		129



		130



		131



		132



		133



		134



		135



		136



		137



		138



		139



		140



		141



		142



		143



		144



		145



		146



		147



		148



		149



		150



		151



		152



		153



		154



		155



		156



		157



		158



		159



		160



		161



		162



		163



		164



		165



		166



		167



		168



		169



		170



		171



		172



		173



		174



		175



		176



		177



		178



		179



		180



		181



		182



		183



		184



		185



		186



		187



		188



		189



		190



		191



		192



		193



		194



		195



		196



		197



		198



		199



		200



		201



		202



		203



		204



		205



		206



		207



		208



		209



		210



		211



		212



		213



		214



		215



		216



		217



		218



		219



		220



		221



		222



		223



		224



		225



		226



		227



		228



		229



		230



		231



		232



		233



		234



		235



		236



		237



		238



		239



		240



		241



		242



		243



		244



		245



		246



		247



		248



		249



		250



		251



		252



		253



		254



		255



		256



		257



		258



		259



		260



		261



		262



		263



		264



		265



		266



		267



		268



		269



		270



		271



		272



		273



		274



		275



		276



		277



		278



		279



		280



		281



		282



		283



		284



		285



		286



		287



		288



		289



		290



		291



		292



		293



		294



		295



		296



		297



		298



		299



		300



		301



		302



		303



		304



		305



		306



		307



		308



		309



		310



		311



		312



		313



		314



		315



		316



		317



		318



		319



		320



		321



		322



		323



		324



		325



		326



		327



		328



		329



		330



		331



		332



		333



		334



		335



		336



		337



		338



		339



		340



		341



		342



		343



		344



		345



		346



		347



		348



		349



		350



		351



		352



		353



		354



		355



		356



		357



		358



		359



		360



		361



		362



		363



		364



		365



		366



		367



		368



		369



		370



		371



		372



		373



		374



		375



		376



		377



		378



		379



		380



		381



		382



		383



		384



		385



		386



		387



		388



		389



		390



		391



		392



		393



		394



		395



		396



		397



		398



		399



		400



		401



		402



		403



		404



		405



		406



		407



		408



		409



		410



		411



		412



		413



		414



		415



		416



		417



		418



		419



		420



		421



		422



		423



		424



		425



		426



		427



		428



		429



		430



		431



		432



		433



		434



		435



		436



		437



		438



		439



		440



		441



		442



		443



		444



		445



		446



		447



		448



		449



		450



		451



		452



		453



		454



		455



		456



		457



		458



		459



		460



		461



		462



		463



		464



		465



		466



		467



		468



		469



		470



		471



		472



		473



		474



		475



		476



		477



		478



		479



		480



		481



		482



		483



		484



		485



		486



		487



		488



		489



		490



		491



		492



		493



		494



		495



		496



		497



		498



		499



		500



		501



		502



		503



		504



		505



		506



		507



		508



		509



		510



		511



		512



		513



		514



		515



		516



		517



		518



		519



		520



		521



		522



		523



		524



		525



		526



		527



		528



		529



		530



		531



		532



		533



		534



		535



		536



		537



		538



		539



		540



		541



		542



		543



		544



		545



		546



		547



		548



		549



		550



		551



		552



		553



		554



		555



		556



		557



		558



		559



		560



		561



		562



		563



		564



		565



		566



		567



		568



		569



		570



		571



		572



		573



		574



		575



		576



		577



		578



		579



		580



		581



		582



		583



		584



		585



		586



		587



		588



		589



		590



		591



		592



		593



		594



		595



		596



		597



		598



		599



		600



		601



		602



		603



		604



		605



		606



		607



		608



		609



		610



		611



		612



		613



		614



		615



		616



		617



		618



		619



		620



		621



		622



		623



		624



		625



		626



		627



		628



		629



		630



		631



		632



		633



		634



		635



		636



		637



		638



		639



		640



		641



		642



		643



		644



		645



		646



		647



		648



		649



		650



		651



		652



		653



		654



		655



		656



		657



		658



		659



		660



		661



		662



		663



		664



		665



		666



		667



		668



		669



		670



		671



		672



		673



		674



		675



		676



		677



		678



		679



		680



		681



		682



		683



		684



		685



		686



		687



		688



		689



		690



		691



		692



		693



		694



		695



		696



		697



		698



		699



		700



		701



		702



		703



		704



		705



		706



		707



		708



		709



		710



		711



		712



		713



		714



		715



		716



		717



		718



		719



		720



		721



		722



		723



		724



		725



		726



		727



		728



		729



		730



		731



		732



		733



		734



		735



		736



		737



		738



		739



		740



		741



		742



		743



		744



		745



		746



		747



		748



		749



		750



		751



		752



		753



		754



		755



		756



		757



		758



		759



		760



		761



		762



		763



		764



		765



		766



		767



		768



		769



		770



		771



		772



		773



		774



		775



		776



		777



		778



		779



		780



		781



		782



		783



		784



		785



		786



		787



		788



		789



		790



		791



		792



		793



		794



		795



		796



		797



		798



		799



		800



		801



		802



		803



		804



		805



		806



		807



		808



		809



		810



		811



		812



		813



		814



		815



		816



		817



		818



		819



		820



		821



		822



		823



		824



		825



		826



		827



		828



		829



		830



		831



		832



		833



		834



		835



		836



		837



		838



		839



		840



		841



		842



		843



		844



		845



		846



		847



		848



		849



		850



		851



		852



		853



		854



		855



		856



		857



		858



		859



		860



		861



		862



		863



		864



		865



		866



		867



		868



		869



		870



		871



		872



		873



		874



		875



		876



		877



		878



		879



		880



		881



		882



		883



		884



		885



		886



		887



		888



		889



		890



		891



		892



		893



		894



		895



		896



		897



		898



		899



		900



		901



		902



		903



		904



		905



		906



		907



		908



		909



		910



		911



		912



		913



		914



		915



		916



		917



		918



		919



		920



		921



		922



		923



		924



		925



		926



		927



		928



		929



		930



		931



		932



		933



		934



		935



		936



		937



		938



		939



		940



		941



		942



		943



		944



		945



		946



		947



		948



		949



		950



		951



		952



		953



		954



		955



		956



		957



		958



		959



		960



		961



		962



		963



		964



		965



		966



		967



		968



		969



		970



		971



		972



		973



		974



		975



		976



		977



		978



		979



		980



		981



		982



		983



		984



		985



		986



		987



		988



		989



		990



		991



		992



		993



		994



		995



		996



		997



		998



		999



		1000



		1001



		1002



		1003



		1004



		1005



		1006



		1007



		1008



		1009



		1010



		1011



		1012



		1013



		1014



		1015



		1016



		1017



		1018



		1019



		1020



		1021



		1022



		1023



		1024



		1025



		1026



		1027



		1028



		1029



		1030



		1031



		1032



		1033



		1034



		1035



		1036



		1037



		1038



		1039



		1040



		1041



		1042



		1043



		1044



		1045



		1046



		1047



		1048



		1049



		1050



		1051



		1052



		1053



		1054



		1055



		1056



		1057



		1058



		1059



		1060



		1061



		1062



		1063



		1064



		1065



		1066



		1067



		1068



		1069



		1070



		1071



		1072



		1073



		1074



		1075



		1076



		1077



		1078



		1079



		1080



		1081



		1082



		1083



		1084



		1085



		1086



		1087



		1088



		1089



		1090



		1091



		1092



		1093



		1094



		1095



		1096



		1097



		1098



		1099



		1100



		1101



		1102



		1103



		1104



		1105



		1106



		1107



		1108



		1109



		1110



		1111



		1112



		1113



		1114



		1115



		1116



		1117



		1118













OEBPS/images/oxfordhb-9780197516744-graphic-005.gif





OEBPS/images/oxfordhb-9780197516744-graphic-003.gif





OEBPS/images/oxfordhb-9780197516744-graphic-004.gif





OEBPS/images/oxfordhb-9780197516744-graphic-001.gif
OXFORD

UNIVERSITY PRESS





OEBPS/images/oxfordhb-9780197516744-graphic-002.gif
OXFORD

UNIVERSITY PRESS





