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Preface

The inaugural Oxford Handbook of Transnational Law seeks to offer a comprehensive compendium for the field of transnational law by providing a unique and unparalleled treatment and presentation in an area that has become one of the most intriguing and innovative developments in legal doctrine, scholarship, theory, and practice today. This in itself constitutes an ambitious editorial project, not only within law and legal doctrine but also with regard to an increasing interest in a deepened, interdisciplinary engagement of law with social sciences—including sociology, anthropology, political science, geography, and political theory. Well into the twenty-first century, law has become unmoored, unanchored, and challenged from different directions. Its grounding in the nation-state has become a matter of contestation not only with view to long existing tensions between “formal” law and social norms, customary law, and legal pluralism but also in light of a critical contextualization of the state’s and ‘its’’ law’s pivotal roles in shaping power relations on both local and planetary levels. From that perspective, the rise in prominence of postcolonial legal theory is a crucial and, indeed, theoretically logical step in a continuing effort to unpack and to demystify law and its functions. Building on late-nineteenth-century “assaults” on legal formalism and positivism, Realist, anti-formalist, and political legal theories throughout the last century have continued to pave the way and to break down barriers for a host of different iterations and periods of sociolegal critique, directed against socio-economic, gender, race, and, more recently, identity-based forms of discrimination, inequality, and exclusion.

Meanwhile, law’s evolution does not only manifest itself with regard to its own conceptual and philosophical, theoretical, and normative foundations but also unfolds among dramatic shifts in the political economies that law has always been part of and implicated in. Telling this story of “state transformation” as has commonly been done in the twentieth-century legal imagination, however, is no longer an option. While many debates in Western law over the past thirty to forty years consistently reiterate the consequences of privatization, delegation, and internationalization for law and the politics around it, a growing awareness of the colonial context of these Western narratives of the rise and fall of the state has begun to challenge both the inherent universality claims as well as the staggering blind spots and exclusions of such storytelling. Instead of explaining the “crisis” of law in reference to privatization, globalization, the “end” of the (Western) welfare state, the increasing demographic transformation of twenty-first-century societies and, now, “populism,” a more adequate approach to understanding the crisis of law requires a radical change in perspective. What would come into light from this perspective are the transnational dynamics of interdependence between Northern and Southern legal and political histories. While such a change in perspective manifests itself today in the emergence of sophisticated methodological work in history, anthropology, sociology, and cultural studies, as well as in geography and legal theory, the bulwark of legal education, not just in public international law but also commercial, corporate, or criminal law continues to exclude much of this critique. Important elements of the emerging critical work include the recognition of and the thorough undertaking of ethnographic studies, and of long-term, “on-the-ground” analysis of social and institutional interactions, of the study of organizational and institutional decision-making processes, and of the hybrid character of the “norms” that result from them. A number of important investigations into the DNA of today’s transnational regulatory landscape focus on newly emerging materialities and patterns of social life and interactions from a poststructuralist perspective, challenging the dominant liberal view that law can effectively be traced back to political agency and individual choice. Placing the operation of law in the context of technologically, specifically data-driven decision-making processes, such critics expose the fragile legitimacies of proliferating forms of private, corporate, and algorithmic data governance.

It is in this acidic light that much of the once cherished and often associated dignity, supremacy, and normative promise of law have begun to seem somewhat somber, stale, even foul. Seeing its purity, innocence, and air of value-neutral objectivity cast into a critical light, law today emerges as a reference system with contested foundations and as an in itself precarious and instable normative arrangement. While seeing law “in context,” then, seems to be without alternative, it constitutes a radical challenge for research and institutionalized legal pedagogy alike. Where does the investigation into the functions and the foundations of law in the real world begin and where does it end? What are the tools to be used? How can the relevancy of this type of legal critique be effectively communicated to research grant bodies or tenure and promotion committees? And, which fields are impacted in this laboratory process? Are all stones to be turned over?

Closely tied into the substantive transformation that many legal fields are undergoing in a changing geopolitical and technological climate is the observation that these developments are driven today by changes in an increasingly interconnected, global environment. While only twenty years ago “globalization” was hardly taken seriously by the legal mainstream, the social sciences but also legal practice had already well before become entwined in the fast proliferation of border crossing movements and interactions of people, ideas, and “truths.” Lawyers as well as their colleagues in political science, sociology, and international relations had started to sink their teeth into the tedious dexterity of hard and soft norms at the heart of a growing number of the complex regulatory arrangements in almost any aspect of life. For example, the transformations of business regulation with regard to the roles played by national governments and international organizations but also by market actors such as banks, institutional investors, and stock exchanges continue to give rise to emerging multilayered, multidimensional regulatory spaces, which in turn can no longer be explained only with reference to economic rationale or “market logics.” Instead, as a far cry from “the state,” the ghost of which still haunts the prevailing legal theory paradigm in law schools today, the emerging transnational regulatory spaces are volatile and instable frameworks of domination and contestation, of norm creation and dissemination but also of countermovements and resistance. A sociology of “actors, norms, and processes” is tasked with making sense of the institutional transformation of law in a global context, while a “sociology of absences” as proposed by the legal sociologist Boaventura de Sousa Santos renders visible and possible a forward- and outward-looking sociology of emergences (Santos). The transnational regulatory space is simultaneously one of law’s manifestation and of law’s contestation and even denial, of law’s promise and law’ reality test, of law’s demystification and of its exposure to political, even epistemological critique.

The idea and concept, then, of “transnational law” emerges at a time, in which the place and the nature of law have become challenged with view to their validity and relevance in a global context. As understood by many of the contributors to this book, transnational law can be most productive when it unfolds as a methodological engagement with law’s forms, foundations, and functions in today’s global context. At the heart of such an approach lies a commitment to the study of law from a sociolegal perspective, decidedly by rendering law and its different manifestations concrete and visible. This means for an engagement with law today to adopt an approach that is both comprehensive and incredibly detailed. The transnational study of law requires a scrutiny of how legal instruments, doctrines, and entire fields interact with and react to the shifts in the political economies they operate in. The combination of contextual and historical analysis takes primacy over an in itself jurisprudential and by default abstract interrogation of law’s “nature” or “concept.” But, as a number of contributions to this project shows, this interrogation is merely decentered, not infinitely postponed or dismissed. The here presented book brings together scholars in a wide range of legal, specialized fields as well as in the philosophy and sociology of law, in legal theory and legal anthropology. Altogether, the authors share a keen interest in laying bare the shifting grounds between “domestic” legal areas and their globalizing environments, and it is on that basis that the authors offer detailed studies of many of the core legal areas from tort and criminal to corporate and commercial law, from administrative to constitutional, and from environmental to refugee law, as well as of many others. But, while the book’s coverage is comprehensive, it is by no means exhaustive. The engagement with law as transnational law is still in its early days. This Handbook hopes to illustrate current developments in this process and to highlight some of the key challenges and also some of the most important promises of this engagement.

The audience of this Handbook is as varied as the collective of its contributors. Some of the here represented authors are among the “rocket scientists” in their respective generation of critical, innovative legal scholars, but no one here is a space astronaut operating in what Ihering and Cohen called the “heaven of pure legal concepts.” Transnational law, as understood by the contributors to this book and, indeed, by the co-conspirators to the audacious project of making transnational law mainstream, marks a crucial moment in today’s struggle over, with, and, in fact, for law and its role in a deeply divided world. Transnational law, in our understanding, is a critique, a methodology, and an engagement with law which itself we take neither as granted nor as resting on a pedestal. Instead, transnational law becomes a project that engages legal theory with legal doctrine, philosophy of law with political theory, comparative law with legal anthropology and legal geography, constitutional law with legal pluralism and criminal and administrative law with the “law” of 9/11 and the “war on terror.” Transnational law places law under the microscope and on trial.

Many of the here collected authors strive, on a daily basis, to make an impact as scholars, researchers, pedagogues, and mentors, and also as institution-builders, innovators, and activists and citizens. These commitments shine through much of the here presented work, which challenges the boundaries between scholarship and activism, the classroom and real-world engagement. No one here is “above” the practice of law or writing about it from the position of blissful ignorance of the armchair philosopher. The conceptual and methodological work the authors of this book are engaged in is challenging, complex, and messy. It navigates and negotiates different traditions, epistemologies, and frameworks, it sometimes boldly proclaims a thesis, a project, even a future, while at other times it might hover and hesitate on the edge of frustration and worse. Transnational law is practice, it understands law as being informed by the real world and simultaneously trying to shape it and to have an impact. The “real world” never offers itself as a neat rendering of relevant facts, but needs to be approached and confronted with sensitivity and humility. The same is true for the proclamation of a solution or a “result” in law. As researchers, but perhaps even more importantly as teachers, institutional citizens, and cage rattlers, as mentors but also as bloggers and owners of a privileged voice, we are asked to make a conscious effort to adapt not just our teaching content but our role as lawyers, university academics, public speakers, and fellow humans to these changing circumstances. While the main thrust of the Handbook is on the transnationalization of legal doctrine and legal theory, with a considerable contribution from and engagement with social sciences, the Handbook is at its heart a political project, featuring numerous reflections on the relationship between (transnational) law and (legal) practice.

This Handbook is the result of a long series of conversations, collaborations, and collegial experiments in teaching and research over the last five or more years. “The Handbook” became a backdrop but also a platform for the tireless, collective exploration of the significance and scope of transnational law as idea, concept, and methodology. As such, the list of “contributors,” collaborators, co-conspirators, and allies of the finished volume extends well beyond those appearing in the table of contents. As many of the themes, fields, and methods which now form the substance in the book, were developed, tested, engaged, and interrogated in classrooms in Australia, Brazil, Canada, Colombia, Germany, Italy, Japan, the Netherlands, Switzerland, the United Kingdom, and the United States in recent years, it is safe to say that no one could ever fully shed the feeling of dealing with a fast-moving target, which constantly requires a fresh and different starting point, a renewed or inaugural engagement with a new body of work and methodology, and the dismissal of a range of false beliefs. There is no point of Archimedes, from which the study of transnational law can be undertaken, and even less the development of a theory of transnational law, if there is ever to be one. It is only in the continuation of rigorous analysis and open thought exchange that the conversation can continue.

Peer Zumbansen

Los Angeles

February 2020
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I. Naming and Legitimizing Transnational Law

“Transnational law.” As a summary formula to describe law which transgresses, crosses, and bridges bodies of law of and between different countries, it might actually not be a misnomer. For that, however, the term would have to be read literally. In that case, transnational law would designate, as in Philip Jessup’s famous dictum, “to include all law which regulates actions or events that transcend national frontiers. Both public and private international law are included, as are other rules which do not wholly fit into such standard categories.”1 As we will see in this chapter and throughout this book, transnational law’s original emergence owed much both to the public international law and the international commercial arbitration background from which it arose. Meanwhile, the term as well as transnational law’s theoretical and practical dimensions have taken on a considerably wider meaning, which we will explore on the here following pages. Philip Jessup, who used and elaborated on the term during his 1956 lectures at Yale Law School, was a renowned scholar of public international law, investment law, and commercial arbitration, he was an influential practitioner, and, eventually, a judge at the International Court of Justice. In his lectures, Jessup highlighted the need to expand the methodological and analytical frameworks in public and private international law to more adequately capture the myriad legal interactions that take place between and, arguably, outside the reach of these legal subfields. Over the time span of sixty years since his Yale lectures, the lines of interpretation of Jessup’s definition of transnational law are long and interwoven, extending not only across Several periods of theory and practice in both public and private international law but also tying together different fields in law and well beyond.2 It is important to note that Jessup’s discussion of transnational law is as much conceptual as it is political, concerned with identifying the law’s actual, pragmatic relevance rather than aiming at building a coherent system or theory of transnational law. His analysis emerged against the background and in the shadow of the devastating experience of World War II and its hardening Cold War aftermath and was inspired and shaped by his long-standing engagement with the project and, crucially, with the ideals of an “international” law, worthy of its name. In the face of the real-world power asymmetries before and after 1945, such a project, such an enterprise of law was bound to burst at the seams, conceptually, while already adapting, transforming, and reconstituting itself, transnationally.3

In light of the circumstances in which Jessup speaks of transnational law and given the necessity of distinctions and demarcations he associates with its purpose, the enormity, indeed, the “boldness” of his proposal, becomes strikingly apparent. Already in 1956, at that moment in—historical and geopolitical—time, the proposition of a “new” or distinctly “different” legal field would have been anything but straightforward, and a closer look at the trajectories of transnational law up until the present reveals the continuation of these inhibitions.4 That said, the term transnational law has been and continues to be used to describe a wide range of issues in connection with the search for solutions in hybrid legal constellations. These constellations arise, very concretely out of the context of border-crossing, transnational business interactions, foreign direct investments, private equity placements, cross-border leasing contracts, structured finance projects, and infrastructure development consortia5 or land acquisitions.6 They constitute and are constituted by the interaction between public and private regulatory regimes that range from border policing7 to food security,8 from anti-doping enforcement9 to hybrid human rights regimes.10 It is important, however, to explore these, in themselves intricate and complex, developments against the background of other, longer term as well as “shock”- or “emergency”11-induced geopolitical transformations, which require us to critically engage the changes in the law, inter alia, through the lenses of “crisis”12 or “exception.”13 As transnational power arrangements of both public and private nature and the regulatory frameworks that sustain them, but which also shape and contain them, are deeply intertwined, institutionally and procedurally,14 it might be that the “scope” of transnational law can better be grasped through thinking in categories of “across,” “beyond,” or “neither”15 instead of the “either or” which not only undermines any attempt at analytical differentiation but, more importantly, reduces complexity to a polemical choice.

In light of this, transnational law emerges as a critical project. Rather than a confined legal field per se, transnational law suggests a framework of analysis. This analysis is both doctrinal and conceptual, and it is simultaneously immensely theoretical and immediately practical.16 Transnational Law, then, can best be understood as a methodological architecture for both a doctrinal, conceptual and a socio-legal engagement with law in this, irreversibly and irreducibly global, context.17

As human and nonhuman18 interactions intensify across vast geographical distances,19 questions regarding the place, ability, and direction of legal regulation of flows of humans, data, viruses, goods, services, capital, and other risks will become ever more pressing. But while this enumeration suggests that transnational law ought to be seen as overarching, interdisciplinary and best accessible through a more general contemplation of law, a distinctly private-law understanding of transnational law still seems to be the dominant one. The eminence of market-related movements, interactions, and issues that can be observed across the long-standing engagement with transnational law might explain, at least in part, the widely held view that transnational law is, above all, a matter of private law. Given the seminal contributions to the legal and economic history as well as the continuing practice of transnational commercial law, transnational law’s alleged private-law bias is hardly surprising.20 As Carrie Menkel-Meadow astutely depicted, “[I]nternational commercial arbitration stands as a model of what ‘transnational’ law is.”21 But, while transnational law’s roots might or might not22 be predominantly found in regulatory regime creations that formed around private-law transactions and disputes,23 the answer to that question matters less once we turn our attention to transnational law’s irrefutable, expansionary dynamics. As transnational law—as a project and an experiment in methodology—continues to encompass, on the one hand, evolutionary developments of legal doctrinal instruments24 and concepts,25 and, on the other, the creation and consolidation of complex assemblages of both law and “regulatory governance” elements,26 we are alerted to another, important dimension of transnational law. Transnational law, arguably because of its unique status of being entangled in and contributing to the creation of increasingly complex, public-private as well as formal-informal, “inter-legal”27 regulatory arrangements, raises extremely difficult questions regarding its legitimacy. The more we allow to imagine any part of law—transnational or not—as no longer being traceable back to what is considered a legitimate lawmaking authority, its foundational status “as law” is called into question. Certainly, concerns with the legitimacy of regulatory arrangements, measured against the yardstick of a concept of democracy or against that of the rule of law, are not new. They accompany, as it were, the continuing differentiations of modern, i.e., twentieth-century regulatory states, transformations that must be studied in the context of historically evolving national political economies, which themselves shape and are shaped by the geopolitical and global economies that constitute their transnational environment.28

For an engagement with legitimacy in a global, inherently fragmented and volatile context, it seems necessary to expand the legal and political philosophical inquiry and to place it in the concrete and messy contexts in which struggles over legitimacy – and, legality – take place today. The reference to the different correlations between national and transnational political economies is neither arbitrary nor coincidental. Instead, it is this correlation that allows us to both decontextualize and recontextualize the question of legitimacy, which is perhaps the Gretchenfrage29 of transnational law. Suspecting but not wanting to believe (!) the worst, one senses, simply in light of its recurrence, that the question must be asked, while, quite obviously, the answer is clear. In fact, it is the unsatisfactory nature of the answer that keeps the question alive. As such, it can neither bring a real reward to the one asking it, nor does it induce the other one to have more patience with it—or, with the questioner.

From the perspective of a traditional public lawyer it would appear that the confrontation of transnational law with the legitimacy question ostensibly signalled “game over.” It would seem to her that the transnational lawyer has been “found out” and placed in a position of embarrassment, from which there is no escape. Legitimacy, for the transnational lawyer, is either something deemed unattainable when comparing reality of transnationalized governance regimes with the ideal image of the (democratic) nation state—or, it is the right question, but should be asked differently—namely without the black-white comparison between transnational anarchy and domestic order. This hypothetical allows us to better understand the problem which the legitimacy question encapsulates. Now, the question can be turned into an opportunity, even a welcome one. Asking the question opens up a space for critical reflection because it triggers one to actually engage with the question, and that means to engage also with the person/s asking it and with her/their motivations. Moving away from the wall, against which one felt to be pressed by Gretchen’s question, we are now in a position to—dialogically, not conceptually, abstractly—confront the challenge the question embodies. In that stance, it can facilitate a sociolegal engagement with a surprising result. Namely, by confronting the legitimacy question as a sociolegal matter of context and attitude, of culture and rhetoric, it becomes possible to unmask how it is, most often, presented as a question that has, on closer scrutiny, only a yes-or-no answer. Considering what is at stake—the “legitimacy” of a regulatory arrangement—that choice seems to be a poor one. Forcing the pronouncement of what would purportedly amount to a “truth” (or, at least, a club membership) or of defeat (and, embarrassment, exclusion, and, quite likely, “barbarization”30), reveals the question as one where the cards not only have been dealt before everyone arrived at the table, but where the game itself has been fixed from the start. The legitimacy question, in other words, is presented in such absolute manner that it not only invisibilizes the position of power from which the question is asked, but it also is unproductive with regard to revealing the wealth of possible answers to the question, had it only been asked differently. But, the way in which the accusations are launched against transnational law’s lawlessness and its ominous incompatibility with what is and must be “law,” leaves very little room for an alternative conversation. Such an alternative conversation would give voice to other experiences of legitimacy (and, legality), other experiences of membership, participation and community. Recognizing the absence of alternative voices, experiences and identities is a starting point and a key element in transnational legal methodology, and the reflection on different traditions of legitimacy and on what legitimacy means to whom is crucial.

Such a reflection must break free from the simplifying comparison of a nation-state world with legitimacy (and, legality) and a transnational, global universe without. While the concerns regarding the legitimacy or, rather the lack of legitimacy of an ever-growing realm of “private” power as represented, for example, by transnational corporations (“TNCs”) are a crucial component of the here suggested critical reflection,31 already much older critiques of private power reveal an early and astute attention to the empirical reality of such forms of “unchained” and “untamed” market power in the domestic sphere which is, by contrast, too often missing in contemporary exorcising exercises directed at transnational law. What makes the not only empirically informed but also historically grounded critique of “private power” so insightful is that its proponents do not focus on an abstract “problem” but, instead, seek to identify the origins, the drivers and the political economy trajectories that have led up to a particular, present-day constellation of private power.32 This approach, which certainly also accounts in part for the currently resurging interest in the connection between “law” and “political economy,”33 challenges an overly abstract line of questioning for not being complemented by a sustained engagement with the messy details of state transformation over time. Aiming at denouncing the legitimacy of private regulatory governance arrangements that have neither been unilaterally imposed on us out of nowhere by “the market” nor can be explained without closer consideration of the regulatory interventions that have been preparing the playing field as it is now before us, perpetuates the insulation of a traditional form of legal theory from the interdisciplinary engagement with the different manifestations of “law” and law in actual, historically evolving social contexts.

What is required is to approach the question concerning the—obviously critical conditions of—legitimacy of hybrid, public-private governance regimes not from a position of unquestioned reliance on an abstract model of state authority, democratic lawmaking and rule-of-law-based enforcement, but against the background of a thorough analysis of the diverse regulatory history and its respective domestic and transnationalizing political economies across time and space. That means neither to shift the discussion towards a principled plea for something as abstract, misleading, and elusive as “global law” nor to draw a bright line between “the domestic” and the nation-state and that which allegedly lies beyond it. Instead, the value of transnational law as a critical methodological framework should be seen in its ability to facilitate comparisons between different conceptions but also different histories and lived experiences of legitimacy. Rather than trying to answer the question with a “yes” or a “no,” the more productive approach is likely going to involve the opening up of a historical perspective on the manifestations and arguments with regard to legitimacy. But, if such an approach is to have a chance of success, it must decenter the original question from its narrow jurisprudential starting point, decontextualize it from an otherwise never acknowledged background of cultural assumptions only to then recontextualize the question in exchange with all those who, too, are asking the question from within their own contexts, traditions, and backgrounds. Such an approach might also go a long way in demystifying and re-establishing legal pluralism as a meaningful and productive theoretical framework, precisely because it seeks to capture the tensions between formal and informal legal orders and between competing claims of authority and legitimacy.34

II. A Child of Its Times?

With these pressing questions regarding the transnational law’s inheritances and—arguable—foundations on our radar, we can now return to the issue of designation and naming. Usually, “transnational” is taken to describe, quite literally, that which crosses as well as bridges national borders. As such, “transnational commercial law” has not only been one of the oldest manifestations of transnational law, it has often—as we saw—also been understood to be a pivotal example and representation of transnational law as such. As already noted, this leads to a host of problems, not only because it risks tying the field—“transnational law”—too narrowly to only certain types of border-crossing activity, namely, commercial and economic ones. Moreover, it also gives transnational law a distinct, “political” slant. Surely, if transnational commercial law could be seen as a synonym for transnational law, this would explain a lot of the concerns with the market-proximities, if not outright affirmative dimensions of a field of law that is allegedly made by merchants for merchants.35

But, the foregoing does already contain a few cues to a more comprehensive understanding of the project of transnational law. The reference to legal pluralism is crucial here because it allows for a better appreciation of the sociolegal nature of transnational law, which has become an important methodological approach as well as conceptual framing architecture for a now wide-ranging body of scholarly work, as is manifested, for example, in the present volume, and beyond.36 The difficulties, then, of demarcating the boundaries of transnational law still as “a field” from, say, public or private international law, or in terms of identifying its distinct regulatory purpose as, say, we find in contract, tort, or criminal law, are inevitable. As an experiment in both legal theory and legal doctrine, in methodology and social theory, transnational law is asked to make a contribution to the formation of law by striving to develop an effective conceptual legal theoretical framework for “law in a global context,”37 by offering different and alternative narratives to the legal history of “the global,”38 by advancing methodological toolkits for the sociolegal engagement with globalization,39 and, arguably, by being grounded not only in critical and postcolonial theories but also in epistemological critique.40

The undeniable ambition of such a project accounts for its seemingly infinite vulnerabilities. While its proponents accept and even welcome the challenge of having to think of law today but “in a global context,” it is the seemingly open-ended range of possible approaches with which to meet this challenge that its opponents use to cast doubts on the entire undertaking. Where, in other words, are the safety nets, the reference points, the “foundations” for a theory of law that tries to be so much all at the same time? But, is it really so inadequate to look for ways to explain the impact on law that is today being effected by the undeniably fundamental transformations in the socioeconomic, cultural, demographic, and technical environments that mark our time? Can law, can its theories, its doctrines, but also its “foundations” and pedagogies really be insulated from these changes? While this seems, at least, unlikely, that does not yet point into a clear direction. The stakes are, by all accounts, high, which is why the radical challenge that transnational law allegedly poses to “the state” cannot be easily dismissed. To tirelessly draw attention to the ever-expanding realm of private governance and private power and to the way in which, following from decades of neoliberal policymaking, these privatizations are accompanied by considerable delegations but also usurpations of public authority, will shake anyone’s confidence that “everything is okay.” So, admittedly, the provocation of the state and its claim to ground, control, and effectuate legal authority, which accounts for a large part of transnational law’s “bad rap,” looms large. But, is transnational law to blame for the growing concerns with the, in fact, long-standing “hollowing out” of the state and with the exorbitant rise in power and influence of “the market”? Can it be, perhaps, that transnational law is not so much the driver, but a sounding board of developments, that have their origins in the political economy of the last thirty or more years?

These questions point to another dimension of transnational law’s now ever more evident “open-ended” structure: as transnational law builds on the insights and methods of sociolegal critique in order to develop a methodological framework for law in a global context, it is bound to confront many of the same concerns that have always surrounded that tradition. By asserting that “law” must be understood only through its principles, its doctrine, and its history, but also with a view to how law emerges, operates, shapes, and is shaped by the concrete and messy contexts of the “real world,” subsequent generations of “law in action,”41 “law and society,”42 and “law in context”43 scholars have provoked important questions regarding law’s suitability as or compatibility with the social sciences.44 As law and economics scholars have convincingly shown as well, a better understanding of law requires the collection and analysis of empirical data in order to better grasp “what works” and “how.”45 While empirical research has been at the heart of some of the most important sociolegal scholarship and transformative law-reform work on the “realities” of the welfare state,46 prison “rights,”47 “migration control,”48 or the role of women in postconflict transitions,49 the champs de travail continue to expand.50 Recent work, for example, on the “ethnography of corporate social responsibility” is further building on crucial advances and insights in legal anthropology and ethnographic research.51

As a key element in the project of contextualizing law—as theory and practice—the interdisciplinary opening of law inevitably prompts difficult questions about the proper role as well as the “nature” of law.52 The legacies of such questions and related answers are considerable,53 and they reinforce the point that the issues are still on the table.54 Law’s relationship to and its grounding in authorities of political or religious, cultural or other nature,55 its association with “domestic” or international systems of order,56 and its admittedly overwhelming manifestation and sedimentation in norms with contestable claims to “legality,”57 shed a bright light on the enormity of a project of law in a global context. Surely, such undertaking must both “take on board” existing insights and lessons and continue to “think outside the box.” Critical legal theory work that aims at engaging with the challenges that law faces in a global context should not unfold in an abstract space of philosophical speculation but, instead, pursue a critical inquiry that incorporates and builds on existing legal theory, legal anthropological and legal-sociological work, if only to disarm the contention that the headache started with “globalization.”58

Such unsettling irritation has always been part of engaging with law “in context,”59 and because the headaches for theory and doctrine are interwoven and intertwined with political and ideological conflict,60 a cure was never going to be found only in a theoretical and methodological realm. For law to be contextualized, exposed, and scrutinized with view to its role in society and in its relations to (other) systems of social, political, cultural, and economic ordering, it will need to be stripped of its abstracting and insulating covers. That is a high price to pay, but the promise is that we may see, more clearly, how law re-emerges, every day, as a living archive and as an ‘on-the-ground’ operation of imposed and contested, legitimatized and resisted power, on the one hand, and as an immensely malleable set of arguments about “legal” and “illegal,” “right” and “wrong,” on the other.

III. Transnational Law’s Inheritances, Analogies, and Proprieties

1. Transnational Law and Globalization

If the foregoing observations were meant to alleviate some of the concerns regarding transnational law’s alleged placelessness and traditionlessness, there is still some way to go forward to address, effectively, what transnational law “is” and why it would make sense to believe in its existence. As we have seen, some of the pushback is directed at its alleged allegiance to and ownership by “the market.”61 But, the account whereby transnational law is inherently private law and, as such, breeds similar plans of “breaking the frames” of democratic control to be free of the regulatory arms of sovereign nation-states,62 falls far short of capturing the sociological dimensions of transnational law’s normative and institutional materiality. And, it is this materiality, which transnational law, understood as a methodological challenge, seeks to engage with. Far from proposing to treat transnational law as another occasion to offer a “new” legal theory in a global context for what often enough appear to be predominantly theoretical or philosophical reasons, the need to engage with the problem of transnational law from a methodological perspective is prompted by the very nature of the regulatory conflicts that mark the transnational arena today. These conflicts direct our attention deep into historical roots of evolving socioeconomic structures and of the legal regimes with whom they are co-evolving.63 In other words, a fruitful engagement with transnational law as a methodological framework requires that we retrace legacies and trajectories in legal theory, legal history, as well as social and political theory as they each have been shaping the current formations of transnational law.64 These different formations, manifestations, and contestations of a transnational law reflect on its hybrid constitution—combining elements of legal doctrine and legal sociology, of legal theory, as well as social and political theory. Framing it, foremost, as law in a global context allows for a better identification of the challenges such a methodological project of law must inevitably face. We can identify these challenges as arising from a combination of shortcomings and exhaustions in legal doctrine, from an intense construction of “theory” architectures on the shifting sands of cultural, epistemological, and geopolitical references and foundations, and from a continuing insulation of the former two from the actual transnational legal reality that unfolds in a staggering number of emerging and evolving transnational legal practice fields.65

Transnational law as a legal field, then, is still largely unsettled. While this feature is not unique to transnational law, it certainly feels as if the challenges with regard to defining its scope, regulatory purpose, and doctrinal core were considerably amplified in comparison to other fields.66 By focusing less, at least for now, on the construction of transnational law as a field besides others, the promises of adopting a more methodology-oriented approach might then become more readily apparent.

Transnational law’s inherent ambition, along with all of the attending challenges connected to such an undertaking, results from the object it is directed at and to which it is tasked to respond. This “global context” is in itself still an overwhelming object of study,67 and law is merely one of the vantage points from which to engage with it.68 But, for many reasons, law has not been on the sidelines, as it were, during the intensifying globalization processes over the last decades. For better or worse, its fate has become entangled in the transformative processes that have been affecting the forms, institutions, and processes of human and nonhuman interaction on a planetary scale. And, it is this entanglement which sets law on trajectories with uncertain destinations and outcomes. The scope of issues now facing law—as a discipline with considerable normative stakes—is still impossible to define in an absolute sense. The question whether or not it will make sense to speak of “law” only where it is associated in varying degrees to “the state” or whether it will be considered suitable to think of “law” as capturing a wide range of forms of social order which are tied to particular institutional conditions of norm production, norm generation, and enforcement, cannot be answered in the abstract. Neither can an answer be found without focusing more specifically on the different assumptions which shape the choices that the question implies. In other words, the alternative between defining law as grounded in the state, on the one hand, and seeing it through its manifestations in varying “nonstate” contexts on the other, does not yet adequately account for the manifold variations of both “the state” and “law” over time.69

The important work on “legal pluralism”70 should thus be seen as a key piece of evidence in support of the proposition that “law” should be studied with an appreciation of its different layers of materiality as historical artifact, social custom and practice, and as institutionalized and rule-based order with varying degrees of formality and informality, as reference to accepted as much as contested and resisted normative propositions, and as an instantiation of authority as much as a claim to legitimacy. But, while the intensification of globalization processes is bound to further amplify the lingering tensions between these embodiments of “law,” it is crucial to remember the pitfalls of believing in the availability and validity of whatever adequate choices are considered as “responses.” A response, however, requires a sufficiently clear question. Meanwhile, “globalization,” used as a term not only to designate a period of change but also to underscore the uniqueness and, by default, our grasp and “readiness” for this moment in time,71 continues to hold a mesmerizing spell over us, precisely because its usability is so indeterminate. As Frederick Cooper remarked, “Globalization is itself a term whose meaning is not clear and over which substantial disagreements exist among those who use it. (…) for most writers, it carries a powerful set of images, if not a precise definition.”72

2. Transnational Law and ‘the State’

Lawyers see the challenge connoted by the term “globalization” foremost as being directed at a (strangely a-historical and universally reified institutional) framework of law, on the one hand—meaning “the state”—and at the intricate fusion of justification and legitimation of law in the formula of the “rule of law,” on the other.73 By consequence, the “escape routes” that are being considered, often enough culminate in rejection and denial, if not outright demonization of globalization—without more properly engaging with the forces that shape globalization effects “on the ground.”74

In light of the predominance of references to the state, to democratic legitimacy and legality based in the rule of law, the here pursued approach toward the formulation of legal principles in a global context consists of decentering. By shifting the focus away from terms so laden with historical and normative weight and toward the use of a different set of categories, the proposal here aims at the development of a framework which would allow us to study the interaction between different sections and manifestations of “law” with both a capital L and a small l. Rather than trying to continue engaging in a competitive struggle between the “appropriate” conceptions of law and “others,” “rogue,” or “nonlegal” ones, the here suggested focus is on the actors, norms, and processes which actually—that is, in Law’s and law’s ubiquitous and constant intertwining—coalesce to bring about the complex, hybrid, “public-private” regulatory regimes that characterize so many of the complex legal-regulatory fields around us today.75

Whether the appropriate vocabulary to describe the fast-evolving transnational regulatory landscape is “regulatory governance,” “transnational private regulation,” “global governance,” “global administrative law,” or “global law,” tout court et tant mieux, such framing terms seem to be of relevance and value mostly in the sense of helping us to concretize discourses with view to the underlying social differentiation they depict.76 It is through such naming experiments that we move an area, a “field” or practice of law into the method laboratory to test it for its components, its origins, but also its hidden politics and claims to domination. The labels and names for emerging fields are only the entrances through which we must pass in order to submit the complexity they are meant to depict and capture to deeper analysis and critique.77 As such, their key value arguably lies in allowing us to take a slightly more ironical stance with regard to any of these work-in-progress names but also in relation to projections such as “global governance” or “global law,” which in their own right contain the right risk of sounding overly self-confident, even though they, too, are usually meant to start a conversation and exploration rather than ending it.78 It might be helpful, then, to keep in mind that it is, foremost, the actual complexity of evolving institutional regimes and normative constellations that informs and requires ongoing naming projects and laboratory runs. We are in fact not merely surrounded by numerous non-“law” norms, namely, codes of conduct, voluntary and self-binding norms, customary rules and social understandings, best practice guidelines or standards, but live and operate with and in them on a daily basis.79 We would therefore be well advised to refrain from ambitious universalization projects for the time being and to, instead, turn our attention to the search for methodological approaches which combine empirical research, sociolegal analysis and conceptualization, as well as epistemological critique.

Focusing, thus, on the sociological and anthropological building blocks of transnational law’s complex DNA, namely, its actors, norms, and processes, inevitably leads to questions of location. Even if the legal pluralist universe of law, constituted by myriad types of norms with varying degrees of formality, were a suitable, label for “law” today, we are still hard-pressed to identify the subjects and objects of these norms as well as the spaces in which they emerge and operate. Where, in other words, do transnational norms originate from? How do they come into existence, how do they become recognized and effective? Which are the processes of norm generation? And, who controls the process of their creation and dissemination?

Among the here-mentioned, the questions regarding the authorship (aka “authority”) and space (“territory” or “jurisdiction”) emerge as key determinants in legal theory, and the intensity with which the answers have been searched for within and beyond the confines of the state sheds some light on the underlying hope for, if not belief in law’s legitimacy.80 The reference to the state, then, is important not only in a territorial sense. Instead, the association of law with the state, the creation of this distinct nexus between state and law, is based on the ascription of a set of particular qualities that only “law” has, on the one hand, and the, in fact, normative demand that such law must be traced back to a legitimate authority, on the other.81

Transnational law, with its inherent, methodological bias toward seeing law as legal pluralism, must recognize and understand these preoccupations and yet, move beyond them. But, it is a crucial feature of transnational law, as it is here understood, that it does not unfold “out there,” that is in some imaginary space of abstract projections and idealizations. Much to the contrary, transnational law cannot be understood without an ongoing engagement with both the historical experiences and the symbolical meanings of the connection between law and “the state.” The recognition of transnational law’s inheritances and connections with the state and its numerous historical as well as geographical variations is crucial in that regard. To say that transnational law as a methodological laboratory for “law in a global context” has to engage with law’s connections with the state, however recent this correlation has been,82 must, thus, be more than mere lip service. This is the more so, because the “state-law nexus” is not just a historical fact but also a significant normative opportunity. By freeing the nexus from the aura of universalism and scrutinizing it, instead, against the background and concrete context of political and constitutional experiences, we are confronted with its experimental and evolving and, crucially, precarious character, prompting us to re-engage with its potential as well as its limitations and vulnerabilities.83 In that regard, transnational law, as contemplated here, certainly reveals considerable affinities with its older sister project, comparative law. Both are committed to the investigation into legal and regulatory regimes “in context.”84 Both seem very similarly embroiled in continuing, important (and, perhaps, never-ending) methodological disputes.85

IV. Law in a Global Context: Transnational Law as Methodological Laboratory

1. Transnational Legal Conflicts as “Not-yet-Cases”

At this point, the still lingering question, admittedly, is how helpful it is, in the end, to insist on referring to the here discussed “field” as being, foremost, a project in methodology. As we have seen the number of challenges that law faces in a global context increase, the answers thus far resemble more the reformulation of questions already asked, but now with added layers and dimensions of complexity. Why not come out and actually present, defend, and, perhaps, even celebrate a coherent “theory of transnational law”?

The answer, for now, is born out of the intuitive belief that there is neither a real need nor a proper place for a “new” theory. What the invocation of transnational law prompts are lively discussions about its alleged core/s and its peripheries, its regulatory purpose and doctrinal principles. Each time, when we push exactly these envelopes, we are thrown back to the start where the main task appears to be one of revisiting the question and the starting assumptions. So much of the “material” that shapes the investigations into transnational law today, comes from practice, which far exceeds the traditional transnational field of commercial arbitration. And, it is the enormous variety of this transnational legal practice, the staggering interpenetration of “hard” and “soft,” “official” and “inofficial,” “public” and “private” norms, but also the need to recognize a wider universe of actors who are not just the “parties” to a case, but who are “affected,” who are on the doctrinal or jurisdictional periphery, and yet they are those without whom there would be no case. Transnational legal practice originates and emerges from every corner of the world, whether in relation to “the market”, i.e. concerning predominantly ‘economic’ issues, or in association with “society,”, including an expansive range of allegedly ‘social’ concerns. Transnational legal conflicts may concern those in the limelight or those in darkness, whom we do not see. Transnational legal conflicts arise out of concrete contexts but resonate and bridge similar instances of struggle across jurisdictional boundaries. Transnational legal conflicts are local and, at the same time, resonate and tie together across numerous localities. They are deeply embedded in complicated and dangerous sites of social, economic, racial, gender, or religious conflict that we are hard-pressed in trying to still think of in traditional categories of “plaintiff” and “defendant.” A single, what we can call “not-yet-case” in transnational law may advance the conceptual agenda ten times more than another scholarly discussion of theory. Transnational law, then, does not only seek to capture such constellations in existing and evolving legal doctrine,86 as, for example, in the context of choice of law or jurisdiction questions in transnational human rights litigation.87 Instead, the framing of a case as “not-yet” opens up new perspectives from which to see what is regularly excluded, lost, or suppressed. It allows for a re-evaluation of which facts are “relevant,” and why. It then can give voice to those who failed to show up on the radar of a court case that was framed in adversarial terms. This is something different from launching a case “only” to bring it to a settlement. The transnational “not-yet-case” is a site of conflict as much as it can be a forum of investigation, of laying bare and making heard.

As the “not-yet-case” straddles and, potentially, collapses the divide between litigation and advocacy, between an adversarial suit and public interest litigation, it ends up putting more “on the table” than might fit into a courtroom. Oftentimes, then, the dividing line between the doctrinal dimension of a transnational case and the conceptual, but also the coalition-building, interest-representing and position-empowering issues it raises will become contestable, blurry. How, for example, might it be possible not to reduce the question regarding a human rights claim alleging FIFA’s negligence with regard to the egregious rights abuses facing Qatari workers preparing for the 2022 World Cup to a matter of jurisdiction but to unpack it also in light of the organization’s actual influence on the host countries to whom FIFA awards the Cup?88 Which “law” is applicable in the cases brought by Indigenous peoples in the context of the TransMountain Pipeline in Western Canada?89

These are examples of “not-yet-cases.” As such, they are instances of emerging legal conflicts which have no clear trajectory toward court decision or settlement, but instead combine parallel pursuits of invoking rights, exercising pressure, creating wider public awareness, building coalitions, lobbying for law reform, and consolidating a civil-society-based, sustainable advocacy system. At the same time, they combine not only different procedural strategies, but substantially bring together different areas of law. Neither formally nor substantively, then, do not-yet-cases fall into easy categories. Practically, however, they are ubiquitous and constitute a large part of what constitutes transnational law.

2. Putting Theory to Practice

This practice-driven approach to finding an answer to the question “What is transnational law?” might come as a surprise, especially when we look back to the efforts that have gone into theorizing, conceptualizing, and “establishing” the field. Alas, the reasons for a recourse to practice seem both obvious and compelling. Legal critique and legal theory promise to be most effective—and, arguably, most enjoyable, if they “matter.” That does need to mean that we must draw artificial boundaries between “theory” and “practice,” only to dismiss the former by ridicule. Quite to the contrary, transnational legal practice can be shown to illustrate the urgency with which conceptual engagement with the questions which are raised here is required. Keeping the project of transnational law, however, including its theory and conceptual development dimensions, close “to the ground” seems warranted in consideration of the forces and developments that shape transnational law. At the forefront are conflicts as the ones we have highlighted thus far. These raise pressing questions as to the law’s ability to adequately address and regulate, but also, to “understand” them in the first place. This approach, as the chapters in Part V of this volume illustrate, informs the continuing work in the area of transnational legal pedagogy—which is, against all rumors, a world apart from yet another traditional law school course in legal theory or jurisprudence.

How important, then, is the name? As the authors of an influential case and textbook on transnational law observed, “[a]t the outset, one confronts a bewildering array of terms: ‘transnational law,’ ‘the law of nations,’ ‘international law,’ ‘public international law,’ ‘private international law,’ ‘customary international law,’ ‘general principles of law,’ ‘conventions,’ ‘treaties,’ ‘executive agreements.’ Confusion may be heightened by the fact that such terms overlap and are not always used consistently.”90 While this quote feeds the rumor that transnational law might not be the easiest candidate for a neat definition of its nature and its regulatory purpose, it is important to remember that this might not be a problem which is unique to transnational law.

What about transnational law’s allegedly exotic status as a field of legal doctrine? We might find an answer at the same time that we become more successful in explaining why legal education must be transnational. When we can stop having to fight for transnational law as just another subject in a law student’s already heavy schedule, we should be able to provide compelling proof regarding the many similarities between the “new” field of transnational law and “old” new ones. Consider, for example, Hugh Collins’s extremely insightful opening framing of contract law.91 If we took Collins’s formula but swapped “law of contracts” for “transnational law,” it would strike us how compelling a definition of the latter we would now have in our hands. Both, contract and transnational law are better understood as regulatory arrangements which respond to and are shaped by their socioeconomic, historical, and political environments. Both “fields,” then, are demarcated by borders which are both artificial and porous. These borders are drawn to separate them from their respective neighboring regulatory arrangements, but because neighbors, like them, are tasked with providing an adaptive, evolving architecture of order for powers and rights, they will by default encroach on their neighbors, claiming a prerogative of “being in charge.”92 Conceptually and politically, then, such arrangements are always inherently unstable. It is this instability, which is not unique, then, to an emerging field such as transnational law, but one which characterizes any field of law.

While we were able to see this with regard to such an ingrained and longstanding field as contract law, we can observe similar dynamics in a more recent legal area. Consider, thus, how environmental law scholars93 depict the particular nature of their fields, highlighting the reciprocity between the complexity of the “facts” and the “law” destined to be applied to them. Taking the cue from environmental law as a field, which, arguably, grew out of tort law only to develop far beyond it,94 we can better appreciate the significance of the still evolving “field” of climate change law and climate change governance. There can be no doubt that climate change law today represents one of the most important projects aimed at developing a legal conceptual framework be able to critically and effectively engage a host of overwhelming, “disruptive” existential problems.95 Is that really so different from transnational law? And think of the critical, subversive effect which is inherent to the mere insistence on the need to develop and effectuate (climate change) law in a context, where the problem to which the law is meant to respond is still being belittled or even denied. This constellation bears many similarities with transnational law, the driver of which is the realization of traditional law’s blind folds with regard to those whose voices it fails to hear and as concerns those facts it considers irrelevant.

In light of the foregoing, the allegedly significant justificatory burden for transnational law can now be approached with more of an appreciation of the related challenges that are perhaps not exclusive to that field. Instead, from both a historical and a sociolegal perspective, the difficulties in identifying and distinguishing a legal field from its “environment” emerge in stark relief.96 Letting go of the admittedly never well-founded presumption that “law” could lend itself to a straightforward compartmentalization or categorization of any kind, we should probably approach the definitional challenges of transnational law from a wider perspective. Hic sunt leones, for sure.

V. Outlook

Up to this point, this brief introduction to a volume on transnational law has proceeded largely through the employment of analogies, comparisons, and propositions of methodological reorientations. Its main motivation has been to highlight the need for a deeper reflection about law as a historically, and spatially, evolving set of arguments, institutional arrangements and normative sensibilities. Strikingly, however, nowhere has the argument been made for a concept of transnational law that would stand distinctly from other fields of law and that would be amenable to a compartmentalization in a manner, which would allow us to either comfortably place it alongside other “foundational” areas of law—such as comparative law, legal theory, philosophy of law, or legal history, arguably to be accommodated (or, “be done with”) in first-year law school97—or try to find a place for it somewhere in second or third year, likely among other—for now, only now— “elective”98 subjects such as climate change law or, say, courses on artificial intelligence, robots, blockchain, and ESI (Electronically Stored Information).99 By contrast, transnational law continues to exist on a still largely unchartered territory, when it comes to law schools’ choices to incorporate it in their present-day priorities of building “skills training” and “practice-ready” programs. Of course, there are numerous examples of law schools around the world that have been and continue not only to offer sporadic courses in “transnational law,” “globalization and the law,” or “law in a global context,” but that have been conceptualizing and implementing increasingly comprehensive programs in that regard.100 These trends are bound to continue, despite the recognized, remaining challenges of defining and categorizing transnational law for the time being.101 As the foregoing has hopefully shown, the engagement with a “field” or, rather, a conceptual and methodological project which is not only deeply tied into the legal history, legal sociology, and the political economy of state-based law and regulatory governance but which is also distinctly interdisciplinary in its ambition and methodological openness to engage and to incorporate the insights of other scientific fields can—also—be seen as an immense opportunity. This will remain true, especially in light of the growing interpenetration of different systems of authority, types of governance regimes, and “real world” dangers to effective democratic rule-of-law systems.

Considering both the breadth of legal fields being covered in this book and in respect of the depth of conceptual and doctrinal analysis, interdisciplinary engagement, and theoretical contextualization offered by the here convened authors, this chapter could only sketch some of the current and evolving contours of transnational law in the briefest of fashion. Furthermore, as much as it is possible to refer to an evolving significant body of scholarship from the perspectives of legal doctrine and legal theory, the present task was one of suggesting a few markers for future orientation. The developments in transnational law in both respects is further reflected against the background of a long-standing and recently intensifying practical—as well as pedagogical—interest in the field. The practical dimension of transnational law manifests itself, for example, in different strands of commercial arbitration, contract law, and other areas in which “customary” law, business norms, and industry standards have long been constitutive elements of dispute resolution frameworks. Not a neat legal field in itself as much as a methodological framework through which to address law’s disembeddedness from exclusivist claims of state authority and inherited presuppositions of normative hierarchies and “jurisdictions,” transnational law sits uncomfortably among other enumerations of “X-law” or “Y-law.” But because the transformation of law which the label “transnational” is employed to depict is neither confined to nor explainable by reference to legal doctrine or theory, the methodological project of transnational law is inherently interdisciplinary.

The possibility of an interdisciplinary theory of law which would allow to call every foundation of law into question while not only keeping “law” in play but—instead—by seeking to engage law in its complex relations and interactions with its environment has long been a staple of the sociology of law. The sociolegal project of “law and society” was existentially directed against the abstractions and immunizations of legal positivism and immodestly aiming at a social theory and discipline of law worthy of its name. The formula itself—law and society—was nothing less than outrageous, while just being literal. The trans- and interdisciplinary, literary, postcolonial, emancipatory, critical, comparative, and philosophical engagements with the transformation of “law” over the twentieth century complement and further constitute the sociolegal foundation of transnational law. If it were possible to boil it down to one thing, it would be fair to say that the formula of transnational law is meant to capture both the very fragility and materiality of law in time and space. Rather than seeking satisfaction in proving the impossibility of (answering) the question “What is law?,” it is here suggested that transnational law is concerned with the actors, norms, and processes that are associated with “law”—but also with law. The distinction—“law”/law—is crucial not because it actually allows to distinguish between two allegedly different things. It is crucial because it wants to know why the distinction is made, who is making it, and why.

The authors in this volume do not spend too much time reminiscing about philosophical distinctions between “law” and law, but engage the concrete regulatory challenges in their respective fields of expertise in a historically informed, critical manner. What shines through these extraordinary contributions is, above all, a sense of fearlessness to confront the undeniable complexity that the transnationalization of law brings with it. There is no reckless denial of the past nor a disregard for the importance of doctrinal coherence. Instead, what is evident in each of the five major parts in this volume is the urgency with which the foundations, inheritances, manifestations, and prospects of law must be scrutinized today, where so many of the cherished institutional frameworks have begun to shift and others ignored. Claims regarding law’s universalism are being challenged by postcolonial scholars, queer theory, and critical race theorists-activists with the same intensity that progressive lawyers and feminist legal scholars went into battle against the formalism and the “false necessities” of a largely unequitable and biased “dominant” legal order. This book contains a host of thoughtful and deeply inspiring, erudite, and practice-informed scholarship. It is, as is the “project” which gives it its name, a work in progress. The authors invite the readers of this book to join in this project.
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Chapter 2

 Normative and Legal Pluralism: A Global Perspective*


William Twining




This chapter sets out to demystify the topic of legal pluralism by examining the relationship between legal pluralism, normative pluralism, and general normative theory from a global perspective. The central theme is that treating legal pluralism as a species of normative pluralism decenters the state, links legal pluralism to a rich body of literature, and helps to show that some of the central puzzlements surrounding the topic can usefully be viewed as much broader issues in the general theory of norms and legal theory. A second theme is that so-called “global legal pluralism” is in several respects qualitatively different from the older anthropological and sociolegal accounts of legal pluralism and is largely based on a different set of concerns. Following the introduction in section I, section II considers normative pluralism. It explores the ambiguity of “pluralism” and some themes in general normative theory. Section III introduces the heritage of literature on legal pluralism. It presents an ideal type of social fact legal pluralism to which much, but by no means all, of the mainstream literature approximates. Some brief case studies illustrate some distinctions that are increasingly under attack. Section III suggests that social fact pluralism has achieved much in raising awareness of nonstate normative orders, but provides little guidance on issues of state policy and institutional design. Section IV considers the implications of adopting a global perspective in this context. It questions how far social fact legal pluralism is helpful in addressing a wide range of concerns raised by “globalization” and argues that the radically ambiguous idea of “global legal pluralism” is being applied to such a variety of phenomena and concerns as to be virtually meaningless.

I. Introduction

It is an honor and a pleasure to give this lecture in memory of so well-loved and respected a comparative lawyer. I feel a bit of a fraud, for I am not a comparatist by specialization, but rather by situation, as all academic lawyers are today. I have chosen my topic because legal pluralism has in the last ten years or so become a central topic in the study of law generally, including jurisprudence, comparative law, and public international law. This is largely, but not entirely, in response to so-called “globalization.” Yet this expansion of interest threatens to sow the seeds of confusion.

The excitement and confusion about legal pluralism is captured by a leading scholar of the subject, Gad Barzilai:

Legal pluralism has been one of the most salient and influential academic trends in law and society scholarship since the 1970s. It primarily articulates detachment from legal centralism revolving around state law, criticism of the exclusiveness of state law, decentralization of court-centered judicial studies, exploration of non-state legal orders, unveiling of informal socio-legal practices, and an understanding of law as a multi-centered field that deals with the convergence of norms, localities, states, global sites, and practices. Scholarship of legal pluralism has underscored the ways in which various identities and traditions have decentralized state law and offered non-state legal orders.1 A considerable amount of controversy has surrounded the topic: some jurists reject the very term “legal pluralism” as an oxymoron, referring “to legal pluralists” as if they are a strange sect; some see it as a site for re-running long-standing debates about the concept of law and positivism versus non-positivism; many different answers are given to the question: “plurality of what?”; some associate the idea with post-modernism; and some even talk of a new “global legal pluralism.”2

My standpoint is that of an English jurist who is concerned about the somewhat disorderly proliferation of literature and perspectives on legal pluralism in the wake of the growing interest in so-called “globalization.” My aim is to suggest a way into this confusing literature and to demystify at least some aspects of the issues.

II. Normative Pluralism

If one treats legal pluralism as a species of normative pluralism, it is helpful to start with the wider category. Think of all the rules and norms you have encountered in the last few hours. Many of you, having followed various morning routines, such as brushing your teeth or swallowing pills, will have obeyed or flouted North Carolina traffic laws, observed local driving etiquette, grumbled about the university’s parking regulations, greeted colleagues and students, respected the law school’s ban on smoking, but brought coffee into the library despite the notices. You will have followed intricate sets of commands in checking your voice mail and starting your computer. You may have been worried by a circular from the central administration about plagiarism. In drafting a memo or email message you will have accepted or surrendered to American usages of grammar and spelling, and you may even have consulted the Harvard Bluebook or a dictionary.

You may have violated some norms of which you are unaware, and noticed but disregarded some that you do not feel apply to you, such as fashions in tattoos or new conventions of spelling of text messages. Glancing through the newspaper you may have encountered the US Constitution, the WTO and IMF, North Carolina state law, European Union directives, Israeli law, Islamic banking practices, the rules of tennis, funerals in Baghdad, or Afghanistan, the Torture Convention and numerous examples of treaties, customs, conventions, folkways, mores, and “soft law.” And just now we have all witnessed the complex code of rituals that are conventional at a public lecture.

When I set my students to compile a list of all the rule systems they have encountered in a forty-eight-hour period, only the lazy ones come up with less than a hundred items.3 We all encounter normative pluralism every day of our lives.4 For the most part we cope with it without thinking.5 We treat it as a social fact. Occasionally, it throws up acute dilemmas or obstacles, but on the whole we skillfully navigate our way through and round dozens of kinds of rules as a routine form of multitasking. Only if someone asks “how do you manage?” are you in danger of paralysis, like the centipede who was asked how she coordinated her legs. That is rather like Italo Calvino’s Mr. Palomar, who, wanting to master the universe, set out by trying to describe a single wave, and gave up in depression.6 We can live with normative pluralism so long as we don’t ask too many questions about it.

So we all encounter normative pluralism every day. It is hard to deny it as a social fact. Yet when lawyers hear about legal pluralism many are puzzled, even resistant to the idea. They even talk of “legal pluralists” as a deviant sect, treating “legal pluralism” as a perspective rather than as a social fact.7 It is fairly obvious that the main puzzles are to do with the what counts as “legal” (rather than what is plural) and that nearly all writing about legal pluralism adopts or presupposes a broad conception of law that extends beyond the “Westphalian Duo” of the municipal or domestic law of sovereign states and public international law conceived as dealing with relations between such states. So discussions about legal pluralism are, perhaps inevitably, drawn into long-standing concerns about problems of conceptualizing law. Before addressing these head on, let us first take a preliminary look at the seemingly less problematic idea of “pluralism.”

A. “Pluralism”

“Pluralism” is used in many contexts and tends to be bandied about rather loosely. Let us dispose briskly of some uses that are not directly relevant here. “Plural,” usually contrasted with singular, means more than one, applied to persons or objects. It assumes that those persons or objects are discrete or individuated. The primary meaning of “pluralist” is the state of being plural. There are certain special applications that we can set on one side: for example “a pluralist” can refer to “[O]ne who holds two or more offices, especially ecclesiastical benefices, at the same time.”8 “Pluralistic” can mean diverse or varied. In ethics, typically contrasted with monism, pluralism is a normative concept, referring to “a theory or system that recognizes more than one ultimate substance or principle.”9 On the other hand, belief pluralism refers to a situation in which different cosmologies or belief systems coexist, a social fact of considerable significance in the current context of “globalization,” not least in relation to claims about the universality of human rights or natural law principles.10 A related usage equates pluralism with “multiculturalism.” For example, Webster gives as a second meaning of “pluralist”: “the nature of a society within which diverse ethnic, social, and cultural interests exist and develop together.”11 However, in some contexts the term “multiculturalism,” contrasted with assimilation, has been extended from referring to a social fact about a society to a normative concept referring to strategies and policies in such a society directed at respecting and maintaining cultural diversity in various ways. More directly related to legal pluralism is the special meaning of “pluralism” in political science, rendered by the Oxford English Dictionary as “A theory which opposes monolithic state power and advocates instead increased devolution and autonomy for the main organizations that represent man’s involvement in society.”12

It is not my intention to provide an extended lexicographical or semantic analysis of these various usages and applications, which are only indirectly relevant to my thesis. But it is worth noting two points. First, to talk of objects in the plural presupposes that they can be individuated. Second, there is a general tendency in some contexts to move from an empirical to a normative usage, as is illustrated by the two primary usages of “multiculturalism.”

In the present context in relation to normative pluralism it is worth asking: Plurality of what exactly? Among my examples are some that are conventionally regarded as legal, others that are generally regarded as “nonlegal,” and some (such as “soft law” and religious law) that are contested. Setting aside concerns about “the legal,” one can roughly differentiate three categories that are explicitly mentioned or implied: institutionalized normative orders (e.g., the WTO, the regime of internal governance of a law school or a university or large organization); a system, or code or discrete set of norms (the US Constitution, the rules of football); looser aggregations of norms (public lecture rituals, American spelling); and a few single norms which do not clearly belong to any one system or agglomeration (is the smoking ban part of the rules governing the library, the law school, the university, or something more general?).13 There is plenty of scope for disagreement about these general categories and about how particular examples might be categorized. The important point here is that “normative pluralism” can be applied to a variety of types of individuated units. Similarly, as we shall see, “legal pluralism” is variously applied to institutionalized legal orders, systems, codes, or other bodies of rules, sources of law, and to single rules or principles (e.g., the rule in Rylands v. Fletcher, the principle that no person should profit from her own wrong). The general point is that in any discussion of normative or legal pluralism, it is important to have a reasonably clear answer to the question: Plurality of what? In this lecture, I shall focus mainly on institutionalized normative orders.14

B. General Theory of Norms

Moving our focus from legal to normative pluralism provides a direct link to the general theory of norms. Some puzzlements relating to normative pluralism belong to general normative theory: For example, under what conditions is it true to say that a rule or norm exists? In a given context, how can norms best be classified? What counts as one rule or one norm (the problem of individuation)? What is meant by a system or order or code of norms? And many questions about “normativity”: for example, what is the relationship between norms and obligation, authority, acceptance, legitimacy, and legality?15 These are not puzzlements about the concept of pluralism as such, but they often arise in discussions about legal pluralism and sometimes in the less-discussed context of theorizing normative pluralism. Our heritage of theorizing about such issues includes important contributions from moral philosophy, logic, speech act theory, sociology, game theory, economics, decision theory, and jurisprudence, among others. Despite brave efforts by David Lewis, Joseph Raz, Frederick Schauer, and many others,16 we are a long way from having a settled framework of basic concepts let alone a fully integrated overarching general theory of norms. There is no agreed vocabulary, no settled taxonomy of types of rules or norms, and an uneven body of theorizing about a bewildering range of issues. Our centipede trying to make sense of the wide range of rules, norms, and practices that one encounters in daily life—what I have crudely designated as normative pluralism—will find herself stumbling into a philosophical morass. Here I intend to skirt this morass, but get sufficiently close to illustrate the general point: many puzzles about normative pluralism are about concepts and issues that belong to the general theory of norms rather than about the idea of pluralism. Let us consider briefly three topics in the general theory of norms: (1) norms, rules, and related concepts; (2) classification of norms; and (3) problems of individuation.

1. Norms, Rules, and Related Concepts

There is no uniformity of usage across disciplines of “norm” or “rule” in normative theory. For the sake of brevity I shall resort to stipulation. In the present context I shall use “rule” as a broad generic term that covers empirical generalizations (“as a rule he … ”), practices and customs, and many logical types of general prescription.17 The term norm in this context is confined to those rules that are “normative” in that they can be expressed in terms of must or ought (mandatory), may (permissive), or can (power-conferring).18 To put it simply, we are here concerned with general prescriptions that guide behavior and provide reasons for action. There are further problems surrounding concepts that seemingly combine descriptive and normative elements such as custom, social practice, and convention.19

2. Classification of Rules and Norms

There is no settled vocabulary in relation to rules and norms; nor is there any settled way of classifying them. Norms can be classified for different purposes by their logical types, their sources, the kinds of activity they govern, who are subject to them, who follows them, their degree of articulation and formality, and so on.20 My list of rules that we encounter daily is extremely varied. Some, such as parking rules, chess rules, and spelling conventions, are generally independent of each other in their force and are not usually connected with each other in our minds. Some, such as rules regulating driving on campus or banning smoking, have complex relations with other types of rules.

It is common to treat legal institutions as species of the genus social institutions and legal norms as species of social norms. Accepting this for the sake of argument, it may be useful in the context of considering normative pluralism to distinguish between social norms and other norms. Then, in considering legal pluralism, we can focus our attention on social norms. Such a distinction would justify our intuition that some of my examples—such as norms about brushing one’s teeth, or grammar, or spelling—are not serious candidates for the label “legal.” Within the category of social norms there will still be a need to differentiate “the legal” and “the nonlegal,” but at least we can discard all other norms as falling outside this topic.

However, the distinction between social norms and other norms can be problematic. First, there is a threshold ambiguity. “Social norms” may refer to the norms of a given group, community, or society, or they may refer more broadly to any norm that guides or governs social relations. Most examples of normative pluralism relevant here relate to social norms associated with a particular group or community. But, second, although less debated in the literature, the distinction between norms that govern social relations and other norms is problematic. For example, are not conventions of spelling and syntax and rules underlying the deep structure of language “social” in that they govern communication between human beings? If so, should we not treat all linguistic norms as a subcategory of social norms? Are rules of games all social? Many of the rules of soccer or baseball govern relations between participants (including officials), but are the rules prescribing scoring or the size of tennis courts “social”? In what sense, if at all, are the rules that constitute chess or solitaire “social”? One does not need to go very far down this route to realize that conceptualizing the social may be almost as problematic as conceptualizing “law.”

There is no agreed taxonomy of types of social norms. Lawyers regularly distinguish between principles, precepts, general commands, regulations, instructions,21 conventions, guidelines, standards, maxims, rules of thumb, and so on, without working with a standard taxonomy. Herbert Hart usefully distinguished between rules (norms in our sense) and commands, habits, and predictions and, more controversially, between primary and secondary rules.22 For present purposes, I shall take such distinctions as given—although admittedly some are not unproblematic. Similar considerations apply to the relationship between social and moral norms. The main point in the present context is that insofar as there are conceptual and taxonomic problems about rules and norms, these puzzles are not specifically about pluralism, but belong to normative and legal theory generally.

3. Individuation

If “plural” means more than one, it suggests relatively discrete countable units. But what counts as one normative order or one norm? And how discrete does it have to be? This brings us to the problem of individuation.

Problems of individuation are among the most profound questions in philosophy.23 In jurisprudence questions about individuation of laws puzzled Jeremy Bentham who asked: What constitutes one law? What constitutes a complete law?24 So these are not puzzles confined to legal pluralism. In the context of theorizing normative and legal pluralism there are conceptual problems concerning the individuation of norms, laws, normative order, legal orders or legal systems, and cultures, to say nothing of civilizations and traditions.25 It is quite widely recognized by jurists that it can be misleading to talk of single norms or rules or laws as discrete units that can be counted, compared, classified, or thought of in terms of interaction or influence or other forms of interlegality. One familiar move is to postulate that all norms, laws, and legal rules belong to some larger unit such as a system, order, or code.26 To ask how many rules there are in the Uniform Commercial Code seems like a silly question. It is rather like asking: How many strands are there in a spider’s web or in this elaborately woven blanket?27

But this moves the problem of individuation to a more general level. Concepts such as order, system, and code are useful, perhaps indispensable, constructs. But there are also familiar dangers in treating the referents of such nouns as firm, stable, bounded, discrete entities. It is almost a cliché that they are often more like clouds or waves than rocks or billiard balls.28 Often they are not as internally homogeneous or monolithic as the discourse suggests.29

In the context of discussions of normative and legal pluralism, order, system, code, and culture all present conceptual problems. If one asks, under what conditions is it true to say that a normative order exists?, one is tempted to give a rather vague answer. One example might be in the form of a definition per genus et differentiam: for example, a normative order is a set of norms or social practices oriented toward ordering relations between members of a community or group where this set is more or less established, more or less integrated, with more or less defined boundaries. This is not a precise set of necessary and sufficient conditions that give “the essence” of a normative order because most of the constituent elements are vague: normativity (or obligatoriness), institutionalization, boundedness, and, to use a Llewellynism, groupness are all matters of degree. Often the concept is useful just because it is vague and flexible.

Here the concept of culture provides a relevant analogy. It is a commonplace that “culture” is a vague and elusive term. We know that cultures are not static, monolithic, or clearly bounded; cultures change and intermix; there are dozens of different definitions of “culture.”30 Yet we often confidently talk about multiculturalism and multicultural societies, cross-cultural dialogue or communication, cultural blindness, cultural mixing, and so on. It is a useful concept provided that we do not reify it.

C. Normativity

We have noted in relation to the concept of pluralism that there is tendency in the literature to slide from the descriptive to the prescriptive. But classical legal pluralism studies tell us almost nothing about the internal or external legitimacy, obligatoriness, or legality of nonstate legal orders. Their existence as a social fact has been their main concern. But questions arise at all levels of legal ordering about how coexisting orders should view each other.

In recent years legal philosophers have devoted a great deal of attention to the topic of “the normativity of law.” The central question is whether (state) law is by its nature obligatory, binding, authoritative, or whether obligations to obey, observe, respect the law are based on contingencies external to the law itself. For example, in a stimulating book, Sylvie Delacroix argues that laws are human creations that are obligatory for judges, lawmakers, and citizens “if law is deemed to promote a set of moral and prudential concerns essential to a ‘good’ way of living together.”31 In other words, the normative force of law is itself a creation of the moral aspirations and sense of responsibility of its subjects as members of a community.

This is one of a number of recent antipositivist or nonpositivist theses about the law that ground obligatoriness in the nature of morality.32 I am not here concerned with the validity or persuasiveness of this particular thesis; but three aspects of it stand in sharp contrast to the mainstream literature on legal pluralism: (a) the focus is on the domestic law of a given society; (b) the idea of law is confined to state law; and (c) the standpoint is that of participants in or subjects of that legal system. The question for them is: what is my responsibility toward my/our legal system?33 This stands in sharp contrast to the social fact theory of legal pluralism that (typically) (a) is not confined to nation-states, countries, or societies conceived of as units; (b) extends the concept of law to include at least some kinds of nonstate law; (c) adopts the standpoint of an observer of legal orders who is external to them, but takes account of the internal point of view of citizens, lawmakers, judges, and other participants.

The divide between these two perspectives is so great that one is tempted to say that these two kinds of legal theorist are adopting different standpoints and addressing quite different questions—the one concerned with normativity (prescriptive), the other concerned with social fact (descriptive). But juristic debate brushes aside such simplicities. Each side seems to suggest that the position of the other is untenable. Such critics of legal pluralism may acknowledge that legal relations are not confined within the boundaries of nation-states or other bounded societies, but nevertheless reject the idea of “nonstate law,” question any sharp distinction between external and internal points of view, and, most important, insist that law is essentially a moral enterprise or idea. In strong versions, descriptive accounts of law are impossible, in that they are misconceived; in weaker versions they are dismissed as trivial and sterile, mere historical or sociological accounts that are not important and are of no interest to legal philosophers.34

Such disagreements look like a rerun of familiar debates between positivists and nonpositivists resurfacing in the context of discussions of legal pluralism. However, the situation is more complicated than that for two main reasons. First, some supporters of the idea of legal pluralism are nonpositivists.35 Second, many writers about legal pluralism have normative concerns, both at the level of ideology (opposing “state-centrism”) and in relation to practical problems facing policymakers, judges, legislators, and other participants in legal processes. However, I shall argue that most classical social fact accounts of legal pluralism, like legal positivism, provide little or no guidance on normative issues, other than suggesting that the phenomena are too empirically important to be ignored.

III. Legal Pluralism

A. Mainstream Literature on Legal Pluralism

There have been several useful surveys of the rich literature on legal pluralism.36 I shall not attempt to go over that ground. Sometimes such surveys are a bit schematic, for example, distinguishing between classical, modern, and postmodern studies. Most are assigned to legal anthropology and sociolegal studies. The history is more complicated than that. The most cited scholars, Ehrlich, Malinowski, Llewellyn and Hoebel, Griffiths, Chiba, Vanderlinden, Pospisil, Moore, Arthurs, Ellickson, Santos, Tamanaha, Eric Posner, and Menski, do not belong to a single intellectual tradition, even if they have shared interests in social norms and unofficial law.37 However, I shall argue that running through nearly all of the “classical” literature is a positivist ideal type, that I shall call “the social fact” view of legal pluralism.

While the anthropological and sociolegal literature on legal pluralism has been in the foreground of most discussions about the subject, there are some other relevant strands. First, historians have long recognized the coexistence of multiple legal orders in medieval Europe, the Ottoman Empire, and beyond—almost to the extent that one can argue that from the point of view of world history, the dominance of the nation-state and nation-state law has been exceptional, largely restricted to the northern hemisphere for less than two centuries.38

Second, pluralism has a long and varied tradition in political science ranging from classic institutionalists, such as Gierke and Hauriou; English pluralists of the twentieth century, such as Laski, Figgis, and G.D.H. Cole;39 and the rich and varied American empirical tradition that has included scholars as different as Arthur Bentley (1908),40 David Truman (1951),41 and Robert Dahl (e.g., 1961).42 There seems to have been remarkably little interaction between the mainstream political science and sociolegal literatures about pluralism, at least until recently, despite a shared concern (some would say obsession) with state centralism.43 However, the extension of the idea of legal pluralism to a wide variety of phenomena may be changing that.

Since about 199044 legal pluralism has become fashionable in several disciplines, although not always under that label. International lawyers, concerned about the fragmentation of international law, have begun to speak in these terms.45 Law and economics, in Ellickson’s phrase has “discovered social norms” relatively recently.46 The elusive idea of “soft law” is increasingly bandied about, for example, in studies of European Community law, human rights, international law, corporate self-regulation, and international trade.47 Pluralism is a central concept in studies of diffusion or transplantation of law.48 In preparing this lecture, I have attempted to sample the massive proliferating literature of the past fifteen to twenty years. I have come away feeling that it is little better than a morass.

This recent expansion, sometimes loosely referred to as “global legal pluralism,”49 is largely, but not entirely, attributable to globalization. A crucial question is whether this represents an extension of the mainstream sociolegal tradition or whether it represents a qualitatively new departure, even a new “paradigm.”50 Before addressing this question, it is necessary to identify a “mainstream.” The literature on legal pluralism is very diverse. It is dangerous to generalize about it, given the variety of its intellectual roots. Nevertheless, it is possible to construct an ideal type of one important strand, “social fact legal pluralism,” which can provide a starting point for contrasting some of the recent literature. The next section outlines this and uses a series of brief case studies to illustrate some distinctions that are increasingly under attack in the context of globalization.

B. Social Fact Conceptions of Legal Pluralism: An Ideal Type

Puzzles about the concept of law, positivism, and other general issues in normative and legal theory are an unavoidable part of the backdrop of the study of legal pluralism. The topic becomes significant when one adopts a broad conception of law and treats concepts such as institutionalized normative orders or systems or sets of rules as meaningful. From that perspective, legal pluralism is a normal and near-universal phenomenon. I suggest that we can construct a robust social fact view of legal pluralism as an ideal type to which most, but not all, sociolegal studies of pluralism approximated up to about the mid-1990s based on the following points:



1. If one adopts a broad, positivist, conception of law, legal pluralism is as much a social fact as normative pluralism. Accordingly, it is quite misleading to talk of “legal pluralists” as a marginal school or sect or a particular theoretical perspective.51


2. It is important to distinguish between state legal pluralism (sometimes called weak legal pluralism), legal polycentricity (the eclectic use of sources within different sectors of one state legal system),52 and legal pluralism conceived as the coexistence of two or more autonomous or semi-autonomous legal orders in the same time-space context.53


3. Legal pluralism is pervasive in all multicultural societies, which in today’s world means most societies.


4. Legal pluralism is not new. Indeed, from the perspective of world history, the near monopoly of coercive power by a centralized bureaucratic state is a modern exception, largely confined to the northern hemisphere for less than two hundred years.


5. Acknowledging legal pluralism as a social fact involves no necessary commitment to any of the following propositions:

a. state law is unimportant;


b. the state is withering away;


c. acceptance of legal pluralism as a fact involves a denial or weakening of such ideals as liberal democracy, human rights, and the rule of law.54






6. It is a distortion to think of interlegality—relations between coexisting legal orders—as being typically one of conflict and competition. How such orders interact and interrelate is an empirical question covering a range of possibilities including symbiosis, subsumption, imitation, convergence, adaptation, partial integration, and avoidance, as well as subordination, repression, or destruction.55 Interlegality is best viewed as a dynamic process rather than in terms of static structures.






C. Case Studies

Here it is useful to look at some concrete examples that illustrate certain recurrent distinctions regularly made within the social fact tradition.

(a) One day in 1957 a train ploughed into a herd of cattle crossing the railtrack in a plain in the western Sudan, killing about eighty head of cattle and injuring others. The victims belonged to the family of the Arab herdsmen who were looking after them.56 Some six or seven herdsmen ran toward the driver, and after arguing with him, some of them speared him to death. The Major Court (trial court) acquitted five of the six accused but convicted one (A1) of murder under the Sudan Penal Code. On appeal, he pleaded that he was “deprived of the power of self-control by grave and sudden provocation” under Section 249(1), which defined the offense of culpable homicide not amounting to murder. The Sudan Penal Code was based on the Indian Penal Code, which in turn was based on English criminal law. The defense of provocation was rejected at first instance, but on appeal, the Chief Justice, Mohammed Abu Rannat, reduced the finding of murder to culpable homicide. He dismissed the suggestion that damage to property can never ground a defense of provocation in homicide.57 The test was the English test of the reasonable man—in this instance, the question was whether the accused had behaved reasonably according to local community values.58 He explicitly distinguished the case of the owner of a brand new Cadillac killing the driver of a lorry who accidently destroys it in a collision.59 The Chief Justice did not invoke customary law, rather he referred to local rural values in applying the imported English concept of the reasonable man to interpreting a Sudan statute. According to orthodox interpretations, this was not an example of legal pluralism. It looks like a fairly straightforward example of statutory interpretation, perhaps an example of “a cultural defense” in municipal law.

(b) The Otieno burial saga. Another, more famous case illustrates the phenomenon of state legal pluralism, which is the recognition by a state legal system of religious or customary or other law for limited purposes. In 1986–1987 the people of Kenya were enthralled, agitated, and divided by a dispute over the burial of a well-known local lawyer. The S.M. Otieno case became the Kenya equivalent of the O.J. Simpson case.60 Again the facts were relatively simple. In December 1986, S.M. Otieno (known as “SM”), a leading criminal defense advocate, collapsed and died in the garden of his property in Karen, a suburb of Nairobi. His widow had begun to make arrangements for his funeral and burial in Karen, when members of SM’s clan intervened claiming that they had the right under Luo customary law to bury their kinsman in his birthplace, Nyalgunga—which they claimed was his real “home.”61 They argued that the clan had the right and the responsibility to decide on where and how the body of a clan member should be buried. The body was kept on ice in the mortuary for over six months while the dispute was litigated in three different courts. First, Otieno’s widow, Wambui Otieno, obtained an ex parte order entitling her to bury the body in Karen. The judge, Mr. Justice Shields, reaffirmed his order, denying that the clan had locus standi. His main reason was that the deceased was a metropolitan and cosmopolitan lawyer who had evolved or opted out of Luo customary law. The advocate for the clan appealed to the Court of Appeal, who quashed the order and referred the matter back to the High Court.62 After a trial lasting sixteen days, involving complex issues of both fact and law, Mr. Justice Busire found in favor of the clan on the basis that the deceased intended to be buried in his ancestral “home.” After a further three months of legal maneuvers and argument, the Court of Appeal found for the clan and dismissed the appeal by a 2–1 majority.

At first sight, this looked like a routine case involving a choice between imported English law and Luo customary law. If the deceased had made a will, it would have been governed by Kenya’s Succession Act; but he failed to do so, and there was conflicting evidence about his wishes, which the Court of Appeal ruled were irrelevant. But from the start the case took on a highly emotive political dimension. First, the two judges who ruled for the widow were white, whereas Mr. Justice Busire and the majority in the Court of Appeal were Kenyan Africans. Related to this, many perceived this as a clash between local African law and imposed colonial law.63 However, it also was seen as a tribal conflict, in which a Kikuyu woman was being subjected to patriarchal Luo law. Arguments about whether and how an individual could opt out of customary law were hotly debated. And there was, of course, a feminist dimension. Luo customary law appeared to give the widow no say in her husband’s burial (though this is probably too simple), and Wambui’s appeal to Kenya’s rather weak constitutional protection of gender equality was rejected. There were disagreements about both the substance of common law and Luo law applicable to the case, and some of the family undiplomatically went so far as to suggest that some aspects of Luo custom relating to burial and the treatment of widows were repugnant, that is to say contrary to “justice, equity and good conscience.” Thus the case involved clashes of interest and values not only between imported “colonial law” and customary law, but between rural and urban values, gender equality and patriarchy, individualism and communitarianism,64 tradition and modernization, and, perhaps most significant in Kenya, between Kikuyu and Luo. In the aftermath, not only was a quite large literature generated,65 but intertribal engagements were broken off, many more wills were written, and the place of customary law in the national legal system generally became a matter of strong political contention. Shortly after the case, John Khaminwa, counsel for the widow and a well-known critic of the government, was awarded an honorary degree by Haverford College for his contribution to civil liberties. The immediate response of President Moi was to take the unprecedented step of appointing counsel for the clan (Richard Kwach) directly to the Court of Appeal, proclaiming in effect: “Let foreigners reward those who support colonial institutions; Kenya rewards its own.”

The Otieno case richly illustrates the dilemmas of a newly independent African country in developing institutions that are suited to local circumstances and conducive to orderly social change and national unity. However, it is also not an example of legal pluralism in the anthropological or sociolegal sense. The national legal system is “pluralistic” in the sense that it recognizes some religious and customary law, mainly as personal law for quite restricted purposes. The case was litigated in official courts and argued within a framework of a notionally unified municipal legal system. Indeed, the Otieno case is a reminder that state legal pluralism is not unimportant or uninteresting as some sociolegal scholars have suggested.66

(c) Pasagarda law. Boaventura de Sousa Santos uses the term “Pasagarda law” to refer to the institutions and processes concerning housing and other matters dealt with by the Residents’ Association (RA) in an urban settlement (favela) in Rio in the 1970s.67 The RA was a community-wide, democratic social action agency founded in 1966 under a quite formal constitution. It is a nice example of “squatters’ law” contrasted with, but sometimes echoing and imitating, “the asphalt law” of the state system. Ironically, although its members were officially trespassers, the main work of the RA was concerned with property relations, involving housing, such as leases, inheritance, and transfer of property.68 So Pasagarda law might be interpreted as an illegal legal order. It is a relatively clear example of an institutionalized normative order oriented toward ordering internal relations within a community that largely fell outside the reach of the state legal system. The RA maintained a cautious arm’s-length relationship with the police and was, it seems, largely tolerated by state officials. Santos’s case study is widely regarded as a classic example of legal pluralism—an institutionalized and stable normative order governing important social relations in a law-like way coexisting with, but separate from, state law.

(d) “The Common Law Movement,” as described by Susan Koniak and a few others is the “legal” arm of the militias in the United States.69 It fits the category of an institutionalized normative order oriented to ordering relations both within these outlaw communities and with the outside world. “Common law courts” have been set up in many states, “freemen” do not recognize federal and state law for most purposes (including tax, Social Security, driving licenses), and their activities (including harassment of officials) have from time to time been a matter of concern for state judges and law enforcement agencies. The Common Law Movement has a developed ideology and body of doctrine, much of which is expressed in a legalistic form of discourse derived from traditional common law concepts. More than the Pasagarda Residents’ Association, it defines itself in opposition to municipal law. It challenges the legitimacy of most US federal and state law—with a few exceptions, including bizarrely the Uniform Commercial Code. It is an interesting example of a not insignificant phenomenon that has been largely ignored, indeed almost “invisible,” except to state judges and enforcement officials. Over several years of teaching in Florida I have not encountered an American law student who had even heard of it, let alone studied it prior to my course.70 If it warrants the label “law,” it is in the view of some a rare example of “a crazy legal order.”

(e) Pluralist discourses: Kenya and Indonesia. Common lawyers are familiar with the notion of “normative ambiguity”—the coexistence of two apparently competing sets of norms within a single system: Karl Llewellyn’s account of the rules of statutory interpretation in terms of two parallel columns of thrust and parry is perhaps the best known;71 there are similar accounts by Lasswell and McDougal and the leading English commentator on statutory interpretation, Francis Bennion.72 On a broader scale the coexistence of law and equity is sometimes presented as an example of the phenomenon.

A well-known anthropological anecdote in East Africa concerned the naive reaction of a researcher observing the dispute processes of a coastal group who regularly invoked two, well-established sets of norms: one claimed (not always convincingly) to be rooted in tradition, the other in religion.73 Typically in group decision-making processes respecting such matters as marriage formation, inheritance, and family disputes, one party (and his supporters) invoked “traditional” norms, the other invoked Islamic ones. The outcomes bore some connection with the norms, but there was no obvious pattern of lexical priority or choice of norm rules. When asked why the group did not simplify their social life by deciding which body of norms had priority or by integrating the two sets into a single consistent code, the response was amazement: “How could we possibly proceed if we had only one body of rules?” As one of my students remarked, the observer’s question was perceived to be rather like asking: “Why don’t they decide which is the best football team before the start of the season?”

Recently anthropologists have focused on discourse and modes of reasoning that may not be confined to particular arenas. For example, John Bowen has provided some rich illustrations about public reasoning in relation to local disputes in Akeh in Indonesia in both official courts and informal processes. He shows how one can weave into a single argument not only appeals to three distinct bodies of legal rules—adat, shari’a, and state law—but also arguments about the relations between these norms and internal differences of interpretation within these different traditions.74 Typically the point is not to choose a specific norm or construct a hybrid one to apply to a fact situation, but to reason toward an acceptable, typically negotiated, resolution of the problem.75 Similarly, to be on the safe side, a careful user of law will try to satisfy several constituencies by conforming to all of them, for instance by going through two or three separate ceremonies of marriage.

(f) Religious minorities in Europe. The rapidly expanding legal literature on religious and ethnic minorities in Europe76 documents the phenomena of Muslims and others sometimes giving priority to their own customs and religious norms, sometimes adjusting to state law, sometimes navigating skillfully between alternative sets of norms and institutions, sometimes using different sets of norms as argumentative resources in internal debates and in different state and nonstate arenas. Conversely, the existence of such minorities raises a range of practical issues for judges, officials, and policymakers and for members of minorities as citizens.

These case studies give the flavor of the mainstream sociolegal literature and illustrate a number of basic concepts and distinctions. Most commentators would probably agree that the Balla Baleila case is not an example of legal pluralism, but rather of competing interpretations of a criminal statute. Similarly, the Otieno case, as suggested earlier, is an example of state legal pluralism (what Griffiths called “weak legal pluralism”).77 John Bowen’s account of public reason in Indonesia is on the borderline. It is an excellent example of modern anthropological concern with modes of discursive reasoning, but it refers to reasoning both within and outside a state legal system. Pasagarda law, the Common Law Movement, and institutionalized social and religious practices and customs within ethnic and religious minority communities in Europe are conventionally treated as examples of legal pluralism, insofar as they exemplify discrete institutionalized normative orders that are relatively separate from the law of the state. Recent studies of legal pluralism in Western countries (e.g., the Common Law Movement, studies of Muslim minorities in Europe, and Ellickson’s account of Shasta County in California),78 underline the point that legal pluralism so conceived is not solely a colonial or postcolonial phenomenon. It exists in all multicultural societies, including our own.

However, social fact legal pluralism studies also tend to interpret its scope quite narrowly. For example, they treat different schools of statutory or constitutional interpretation, choice of law rules in conflict of laws (international and domestic), polycentricity,79 and forum shopping within a single legal order as not being examples of legal pluralism stricto sensu.

D. Conceptualizing “The Legal”

Mainstream sociolegal and anthropological studies of legal pluralism up to the mid-1990s tackled a wide range of phenomena from a variety of perspectives. There is a rich heritage of particular studies, some rather unsatisfactory theorizing, and some even more unsatisfactory polemics.

Unfortunately, the subject was bedeviled by a long-running controversy about how to conceptualize the “legal” in “legal pluralism.” These concerns were shared by some of the leading theorists in the field. For example, in 1988, Sally Merry argued that “calling all forms of ordering that are not state law by the term law confounds the analysis”;80 in 1993, Brian Tamanaha wrote of “the folly” of a “social scientific” concept of legal pluralism;81 and Simon Roberts, a respected legal anthropologist, has written repeatedly “against legal pluralism.”82 I have argued at length elsewhere that the problem of “the definitional stop”—where to draw the line between legal and nonlegal phenomena—is susceptible to workable and sensible solutions in particular contexts.83 At least for most purposes of empirical study, nothing much turns on where or even whether one sets boundaries to the legal, provided that one recognizes that phenomena designated as unofficial law or nonstate law or law-like normative orders deserve our attention as jurists as an essential part of understanding law. Of course, from the standpoint of state policymaking, and occasionally in adjudication, whether particular social norms or normative orders are officially recognized as “law” can sometimes be of considerable practical importance.84

In different ways, John Griffiths and Brian Tamanaha have recently come round to the view that legal pluralism is best seen as a species of normative pluralism. Griffiths, a leading pioneer in the field, has recently written that the word “law” should be abandoned “for purposes of theory formation in sociology of law.”85 Tamanaha has also freed himself from the obsession with the definitional stop by making this move. He suggests a rough taxonomy of “forms of normative ordering commonly discussed in studies of legal pluralism”86 to include six categories (1) official or positive legal systems; (2) customary normative systems; (3) religious/cultural normative systems; (4) economic/capitalist normative systems; (5) functional normative systems; and (6) community/cultural normative systems. Of course, Tamanaha still has to distinguish between official legal systems and the rest, but he emphasizes, as I have done over the years, that not much need turn on this distinction.87 Indeed, custom, religion, and culture as concepts are widely recognized to be almost as problematic as the concept of law. The distinction between “legal” and “nonlegal” looks different in this context. Suffice to say that removing questions about conceptualizing law from the agenda of theorizing about pluralism, opens the way to considering other issues—including switching the focus of attention to concepts of norms and of pluralism.

E. State Centralism

In 1986, John Griffiths launched a sharp attack on legal centralism, which he treated as an “ideology.” In this view “law is and should be the law of the state, uniform for all persons, exclusive of all other law, and administered by a single set of state institutions.”88 This ideology is a mixture of assertions about how the world ought to be and a priori assumptions about how the world actually and even necessarily is. In Griffiths’s view, legal centralism was “the major obstacle to the development of a descriptive theory of law.”89

Attacks on “legal centralism” and “state centralism” have continued, but the grounds have been diverse. In light of subsequent discussions, the idea of state centralism needs to be disaggregated into a series of distinct, but related, propositions of different kinds:



(a) At the level of description, the state is the only institution that contributes to social order.


(b) The empirical claim that, at least in modern societies, state law is in practice the most important form of law: it is dominant, technically superior, and more powerful than other forms of institutionalized ordering.90


(c) The normative claim that the state has sole and supreme authority in a given territory or space, and it has a monopoly of the legitimate use of force.


(d) The ideological claim that the state is the best or only hope for the realization of liberal democratic values, such as democracy, equality, human rights, and the rule of law.






Most people who have thought about it would contest (a) as an empirical statement about nearly all societies. Conversely, asserting that legal pluralism is a social fact, involves no general claims about the de facto importance, technical sophistication, and power of modern bureaucratic states (b). Such claims are difficult to test empirically. From a global perspective they are more plausible in Singapore and Sweden than in the Democratic Republic of the Congo or Somalia.91 The issue is central to discussions about the decline of the state, not least in the context of globalization, but inquiries about its relative power and importance are extraordinarily elusive. The kinds (c) and (d) are both contested, but the issues are complex.

Before considering the normative claims, it is worth noting some particular concerns that have complicated debates about legal pluralism. First, part of the passion behind attacks on state centralism was directed against the view that tribal law or religious law did not deserve to be called “law.” This was felt to be patronizing in two ways: it implied the inferiority of so-called “primitive” or “pre-literate” societies, and it implied that scholars of Islamic law, Hindu law, or African law were not really jurists. Concern about academic snobbery may seem trivial, but it had a profound effect on academic practice. It is a reasonable complaint that in Western academic traditions, study of nonstate law and non-Western traditions, systems, and points of view has been ethnocentrically marginalized.

Conversely, there is a genuine intellectual concern, forcefully articulated by Simon Roberts, that lumping together state law and diverse forms of nonstate law, obscures the distinctiveness of centralized forms of governance and lets blinkered lawyers in to view other forms of normative ordering through distorting lenses.92 In my view, one can go a long way to meeting this concern by treating state law and nonstate law as distinctive species of “law,” using the term “state law” in appropriate contexts, and recognizing that most of our Western heritage of theories of law are theories of state law.93

Secondly, underlying most regimes of legal education and training there is a concern about the practical relevance of what is being studied. The maxim “lawyers don’t practice nonstate law” is sometimes true. It is also self-confirming, but it is being eroded in multicultural societies and in such fields as international commercial arbitration.

Thirdly, even in circles in which legal pluralism is accepted as a significant phenomenon, a milder form of state-centrism prevails. In much of the literature the focus is still very largely on the interactions between the state and nonstate law: how the state does and should respond and where it should hold the line, how minority communities should adjust, and how they make their voices heard in policy formation.94 There has been much less attention paid to relations between nonstate normative orders or what the various religious and other traditions say about what should be the attitudes of citizens and communities, especially minority communities, toward the state. This tendency to focus on the relationship of nonstate law to the state is understandable, for issues of policy about how advanced industrial societies should respond to the huge influx of immigrants with diverse cultural and religious backgrounds is among the pressing issues facing Western societies. But, as we shall see, from a global perspective, the focus on problems of Western nation-states is doubly parochial in that it ignores other societies and other levels of ordering.

The idea of legal pluralism, and the importance of the phenomenon, is widely recognized in recent scholarly literature. However, it would be wrong to assume that state-centrism is dead. Quite apart from the fact that most Western academic law is focused almost entirely on domestic municipal law of sovereign states, and is likely to remain so, there are fundamental ideological questions about the desirability of many forms of legal pluralism. An interesting example of a moderate form of state centrism is provided by the leading sociolegal scholar, Denis Galligan: he recognizes that there are forms of nonstate law that coexist and intersect with state legal orders; he acknowledges that many claims made for the state’s social role are extravagant, that it can be ineffective or worse, and that nonstate normative orders, whether recognized as legal or not, often have social utility. However, he concludes that the modern democratic state provides the best hope for achieving some social goods, including human rights, the rule of law and democracy. In respect of the subordination of nonstate law, he recognizes that there can be semi-independence or semi-autonomy, but he denies claims to complete autonomy.95

Galligan’s focus is on state law in modern democratic societies. His account raises a host of empirical questions about the extent to which a given state’s claims to ultimate authority are accepted by all groups in a society and the extent to which claims are in fact made for superiority or primacy over state law, for instance, by adherents to a particular religion. He also goes further by making some strong normative claims: he asserts that in modern societies state law is dominant, ascendant, superior to, and more important than all other forms,96 and “modern legal systems are indispensable in modern societies [because they add] security to relations between persons, facilitate the provision of services and welfare, enable the regulation of one set of activities to achieve another set of social goods, and control the imposition of punishment.”97

This raises a range of both normative and empirical issues which extend far beyond the topic of “legal pluralism.” Some of these issues concern broad questions of general political theory about the role of the state, its claims to a monopoly of legitimate force, and claims to independence or autonomy by or on behalf of nonstate legal orders. The term “state centrism” was coined to criticize tendencies to focus solely on the state, to ignore the existence of nonstate normative orders, and, especially in colonial contexts, to treat them as inferior. In the context of contemporary debates about relations between the state and religious or ethnic minorities, the pejorative associations of the term may be inappropriate. For example, even a culturally sensitive and well-informed interpretation of a principle of nondiscrimination or of gender equality will inevitably conflict with some aspects of any religious or customary culture that has patriarchal tendencies. Some will consider it inappropriate to attach the pejorative label “state centrism” to a position that customary or religious social practices should only be recognized by state law if they are compatible with human rights or basic constitutional principles. These are important and complex political issues with wide ramifications. Sociolegal research on legal pluralism can inform debates about them, as it has done recently with regard to ethnic and religious minorities in Europe, but on its own it cannot purport to resolve such fundamental issues of political and democratic theory. In this context, it is important to remember Boaventura Santos’ admonition against romanticizing legal pluralism as some scholars have tended to do: “[T]here is nothing inherently good, progressive or emancipatory about legal pluralism.”98

F. A Nonpositivist Challenge

At this point, I should anticipate an objection. Someone one might say: “I agree that I encounter many different types of rules and norms in my daily life and that what you call ‘normative pluralism’ can be viewed as a social fact. But it does not follow from this that I need to buy into a concept of legal pluralism nor accept that it is a species of normative pluralism. What if I believe that state law is the only true form of law and that all the other kinds of phenomena usually lumped together by legal pluralists are distinguishable as social norms, or customs, or religious prescriptions, or at best laws by analogy and extension? What if I do not accept a social fact conception of state law, such as that of Hart or Raz or even Kelsen, but lean toward a nonpositivist conception such as that of Fuller or Dworkin?99 Law is the most contested concept in legal theory, and what is at stake is not a matter of simple semantics, resolved by a stipulative arbitrary definition: what is at stake is conceptual coherence, issues of legitimation and legality, and much else besides. And what if my main concern is with practical normative issues? How should the state respond to the coexistence of other normative orders? When should it, through policy, legislation, administrative discretion, or judicial development recognize, reject, incorporate, integrate, subordinate, assimilate, or just ignore nonstate legal orders?100 You cannot just beg these issues.”

Here I must confess and avoid. Sociolegal pluralism studies have tended to be conceived quite narrowly and to have few claims to immediate practical relevance. I agree that the objection raises real concerns with practical as well as theoretical implications. One also needs to be careful about projecting this kind of conception of pluralism onto the world stage. A social fact conception of normative pluralism is like a social fact positivist conception of law: it separates off empirical description and explanation from questions of justification, legitimation and evaluation, and, if it sidelines such questions, some will say that the inquiry is impoverished. If you treat Pasagarda law or the Common Law Movement or Giriama or Chagga disputing processes and discursive practices as examples of institutionalized normative orders that exist as a social fact, it is not necessary to inquire about their validity, legitimacy, justice, or authority. For example, Koniak’s account of the Common Law Movement tells us about its history, ideology, and values, without any attempt to legitimate or justify the phenomenon.101 An empirical account of such phenomena can draw attention to their existence, describe, interpret, explain, and compare their characteristics, give an account of their interrelationships and interactions, and furnish some useful concepts. But “interlegality” in this context is an empirical, not a normative concept.102 And sociolegal accounts of legal pluralism are not very practical. Such empirical accounts may serve some purpose as a preliminary to considering conceptual and normative issues concerning the implications of treating normative and legal pluralism seriously, but beyond that they are not very helpful.103

IV. Implications of Globalization

It has been suggested that the extension of the idea of “legal pluralism” to fields such as international law, human rights, diffusion, regulation, international finance and trade, and comparative law is a consequence of “globalization.”104 That is a simplification. If colonialism, urbanization, and migration are global phenomena, then most of my pre-1990 examples could be said to be outcomes of “globalization.” However, a new concept, “global legal pluralism” has been given wide currency.

What are the implications of globalization for the study of legal pluralism? By globalization in this context I mean not only economic globalization driven by an ideology loosely linked to free markets and the Washington consensus—what the anti-globalization movement is against—but all the complex processes that have increased interaction and interdependence across national and cultural boundaries in respect to communications, trade, migration, language spread, epidemics, ecology, security, and so on.105 In the present context, one central point is crucial: interdependence is a relative matter and most so-called processes of “globalization” operate at subglobal levels. There are, of course, genuinely worldwide phenomena and issues, but so far as law is concerned the most significant patterns relate to subglobal phenomena, including empires, diasporas, alliances, regions, legal traditions, and important networks—all of which are of special legal significance. Much globalization talk is hyperbole: World War I, the common law world, the Arab world, the English-speaking world, the World Cup at cricket, and the World Series at baseball are all subglobal.106 As lawyers, we need to be acutely aware of the relativities of proximity and interdependence.

I have also argued at length elsewhere that if we want to construct a balanced perspective on legal phenomena in the world, we need to conceptualize law broadly to include significant examples of nonstate normative ordering.107 A picture of law in the world that omits Islamic or other religious law, all kinds of custom and customary law, the kinds of “soft law” that exercise scholars of EU law, international law, human rights law, and self-regulation just leaves out too much. This, of course, again raises the problem of the definitional stop: If one moves beyond state law how does one avoid including all kinds of social norms and institutions?108

If one adopts a broad conception of law, from a global perspective normative and legal pluralism are almost universal throughout the world. From that perspective, understanding law needs to take account of all major levels of social relations and levels of ordering those relations.


Table 2.1109 Levels of Law.*

	If law is conceived of as a form of social practice concerned with ordering relations between subjects or persons (human, legal, unincorporated, and otherwise) at a variety of levels of relations and ordering, not just relations within a single nation-state or society, one way of characterizing such levels is essentially geographical:



	global (as with some environmental issues, a possible ius humanitatis) and, by extension, space law (e.g., mineral rights on the moon);



	international (in the classic sense of relations between sovereign states and more broadly relations governed, e.g., by human rights or refugee law);



	regional (e.g., the European Union, European Convention on Human Rights, and the African Union);



	transnational (e.g., Islamic, Hindu, Jewish law, Gypsy law, transnational arbitration, a putative lex mercatoria, internet law, and, more controversially, the internal governance of multinational corporations, the Catholic Church, or institutions of organized crime);



	intercommunal (as in relations between religious communities, or Christian Churches, or different ethnic groups);



	territorial state (including the legal systems of nation-states, and subnational jurisdictions, such as Florida, Greenland, Quebec, and Northern Ireland);



	substate (e.g., subordinate legislation, such as bylaws of the Borough of Camden) or religious law officially recognized for limited purposes in a plural legal system; and



	nonstate (including laws of subordinated peoples, such as native North Americans, or Maoris, or the Romani people or illegal legal orders such as Santos’s Pasagarda law, the Southern People’s Liberation Army’s legal regime in the Southern Sudan, and the Common Law Movement of militias in the United States)110



	Which of these examples should be classified as “law” or “legal” is essentially contested within legal theory and also depends on the context and purposes of the discourse.





These levels are not stacked in a neat vertical hierarchy from the very local to outer space, for they include subglobal patterns such as empires, legal traditions, and diasporas that cut across such hierarchical neatness. Nor are all levels of relations tied to geographical territory. Religions, beliefs, systems of morality, personal laws, the internet cannot be simply mapped geographically.111

In General Jurisprudence I argued that if one adopts a global perspective and a long timescale, at the risk of oversimplification one can discern some general tendencies and biases in Western academic legal culture that are in the process of coming under sustained challenge in the context of “globalization.” In a crude form, these can be expressed as a series of simplistic assumptions that are constituent propositions of an ideal type, as set out in Table 2.2.


Table 2.2112 Western Traditions of Academic Law: Some Assumptions Challenged by “Globalization.”*

	(a) Law consists of two principal kinds of ordering: municipal state law and public international law (classically conceived as ordering the relations between states) (“the Westphalian duo”).



	(b) Nation-states, societies, and legal systems are largely closed, self-contained entities that can be studied in isolation.



	(c) Modern law and modern jurisprudence are secular, now largely independent of their historical-cultural roots in the Judaeo-Christian traditions.



	(d) Modern state law is primarily rational-bureaucratic and instrumental, performing certain functions and serving as a means for achieving particular social ends.



	(e) Law is best understood through “top-down” perspectives of rulers, officials, legislators, and elites with the points of view of users, consumers, victims, and other subjects being at best marginal.



	(f) The main subject matters of the discipline of law are ideas and norms rather than the empirical study of social facts.



	(g) Modern state law is almost exclusively a Northern (European/Anglo-American) creation, diffused through most of the world via colonialism, imperialism, trade, and latter-day postcolonial influences.



	(h) The study of non-Western legal traditions is a marginal and unimportant part of Western academic law.



	(i) The fundamental values underlying modern law are universal, although the philosophical foundations are diverse.113





This list does not claim to be comprehensive. It refers to some general ideas that are recognizable and widespread, but by no means universal, within our legal traditions. It suggests that Western academic legal culture has tended to be state-oriented, secular, positivist, “top-down,” Northo-centric, unempirical, and universalist in respect of morals. Of course, all of these generalizations are crude and subject to exceptions. Their relevance here is that most of these assumptions have also been challenged in the mainstream anthropological literature about normative and legal pluralism. Thus:



(a) Most writers on legal pluralism have accepted, not without controversy, some conception of nonstate law that goes beyond the Westphalian Duo of sovereign state municipal law and classical public international law.


(b) Many commentators have challenged the idea of societies and state legal orders as closed discrete entities that can be studied in isolation.114 It is, however, the case that early anthropological studies (post-Malinowski) tended to focus on societies, tribes, and peoples in such fashion, but recent work has emphasized the fluidity and porosity of boundaries and the importance of setting local studies in broad historical and geographical contexts.115


(c) Most studies of legal pluralism have been based on secular, but not necessarily positivist, social scientific assumptions; but most writers have been well aware of the importance of religion and religious revival in the societies they studied.


(d) Criticisms of “instrumentalism” are a recurrent theme of several leading writers on legal pluralism, including John Griffiths and Brian Tamanaha.116


(e) The social-scientific literature on legal pluralism is generally critical of “top-down” perspectives and pays a great deal of attention to the viewpoints and behavior of subjects, victims, entrepreneurs, resisters, users, and other forms of social actors. However, Lauren Benton has criticized much of this literature (even when claiming to study legal pluralism “from below”), for maintaining an explicit or lingering implicit adherence to structuralist assumptions that obscure the viewpoints and perceptions of ordinary actors.117


(f) Sociolegal studies of legal pluralism have generally not confined their focus to rules and norms, but have emphasized institutions, processes, and action in varying degrees. Writings on colonial legal situations have shown how often what was perceived as “customary law” by officials was an artificial construct, a product of the interaction between colonial officials and local leaders or informants, with the result that attempts to codify custom or administer it in state courts were often far removed from the actual social practices of ordinary people.118 This was in large part because code-like statements of customary law distorted the nature and meaning of the phenomena when abstracted from the processes in which they operated.119


(g) Western comparative law and accounts of transplantation or diffusion of laws have tended to see the process patronizingly in terms of the exportation of legal concepts, rules, and ways of thought from “parent” modern state legal systems to “primitive,” “traditional,” underdeveloped, or adolescent state importers whether by way of imposition, negotiation, or voluntary adoption. Much of the literature of legal pluralism recognizes that the processes of diffusion of law are much more varied and complex than that image suggests, involving multiple pathways, varieties of agents, and almost inevitable interaction with preexisting normative orders or regimes, involving resistance, rejection, adaptation, and so on.120


(h) Insofar as Western academic law tended to ignore or marginalize law in non-Western societies, the reverse was true of the literature of legal pluralism which was in large part stimulated by and focused on law in colonial and postcolonial societies.


(i) Finally, much of the underlying ideology of Western legal theory is universalist in tendency—natural law, utilitarianism, democratic liberalism, and human rights theory, for example—whereas anthropologists and sociolegal scholars have tended to emphasize the importance of local conditions and culture and to be generally more sympathetic with at least the weaker forms of cultural relativism.






Thus of my nine points at which doubt has been cast on widespread assumptions of mainstream Western academic law, nearly all have been challenged or only weakly adhered to in mainstream sociolegal studies of legal pluralism. They are more in harmony with a global perspective than many other fields of legal scholarship. However, it would be dangerous to assume that this means that mainstream legal pluralism concepts and insights are immediately transferable to the new fields of inquiry that are opened up by adopting a global perspective. Let me mention five points at which there is a need for caution:

First, a great many social fact pluralism studies have focused on relatively small, face-to-face groups.121 Second, the main emphasis has been on what in our legal tradition has been classified as private law—marriage, family, inheritance, land, and to a lesser extent wrongs or obligations. Until recently, much less attention has been paid to commercial and economic law, migration, governance structures, criminal law, and human rights. Again, there are notable exceptions. Third, and perhaps most significant, nearly all mainstream studies have focused on substate or subnational phenomena within a single country.122 Fourth, much is made of the diversification of significant actors in international relations and, to a lesser extent, international law: in addition to states, international organizations, nongovernmental organizations, multinational corporations, peoples, crime cartels, and other groups now strut the global stage. The mainstream studies of sociolegal pluralism have been mainly concerned with individuals, families, clans, or relatively small communities or groups. Fifth, and perhaps less obvious, legal pluralism studies did not break very far away from a weak form of state centrism: a great deal of the attention has been focused on the relations and interaction between nonstate legal orders and the state. This includes not only studies of the responsiveness or otherwise of state legal systems, but also stories of resistance, “customary law” as a hybrid creation out of interaction between colonial rulers and locals who claimed to be or were treated as chiefs, spokespersons, or representatives of their people.123 Thus adopting a global perspective may require adjustment in respect of scale, levels of ordering, orientation to the state, and the nature of the subject matters that are said to be examples of “pluralism.”

A. “Global Legal Pluralism”

The term “global legal pluralism” has gained currency in recent years. It has been used by prominent scholars of legal pluralism, including Francis Snyder, Paul Berman, Ralf Michaels, and Sally Merry.124 As a concept it is not very promising. We have already seen that each of its constituent elements is problematic: “g-words” such as “global” are repeatedly overused and abused;125 there is perpetual debate about the criteria of identification of “the legal”; the ism in pluralism is loosely used to refer to a phenomenon, the study of that phenomenon, or a perspective or lens or school. In addition there lurks the persistent question: Plurality of what exactly? The waters are further muddied when “global legal pluralism” is said to be “post-modern.”126

In a given context, it may be relatively easy to reduce these ambiguities by stipulation. For example, in the context of asking: “what are the implications of adopting a global perspective on legal pluralism as a subject of study?,” I have argued that it is appropriate to adopt a broad, but not overinclusive conception of law; that g-talk often refers to subglobal phenomena and patterns that are particularly significant for law (former empires, diasporas, legal traditions, etc.); that adopting a global perspective and thinking in terms of maps or total pictures or overviews and geographical levels can capture some of the complexities rather than leading to crude simplifications and overgeneralization; and that one answer to the question “plurality of what?” is that the concept of legal pluralism can be applied to institutionalized legal orders or discrete bodies of law that coexist in the same time space context.

Even with this narrowly circumscribed interpretation of “global legal pluralism” there are ambiguities about the term. It could refer to pluralism of genuinely global law:127 for example, the coexistence and relations between public international law and the international regime of human rights (if the two are separable). That seems rather narrow. Or it could refer to the coexistence and relations between one genuinely global legal order (e.g., public international law) and one or more other legal orders (e.g., European Community law or French law). Or it could refer to the coexistence and relations between any two or more supranational or transnational legal orders.

These terminological uncertainties can be viewed as symptomatic of a discipline trying to face up to a new and rapidly changing scene. Some of these ambiguities and vaguenesses can be reduced in specific contexts and some leeway should be accorded to pioneers trying to sketch the parameters of an emerging field. However, the many extensions and applications of the idea of legal pluralism to new phenomena and situations are so many and varied that it is difficult to construct a coherent answer to the question: what is the relevance of classical studies of legal pluralism to the emerging field of “global legal pluralism?”128

This point can be illustrated by the variety of answers given to the question: Plurality of what? As we have seen, in the sociolegal literature “pluralism” applied to law was generally, but not universally, used to refer to two or more coexisting normative or legal orders or bodies of rules.129 But in the burgeoning recent literature legal pluralism has sometimes been extended to encompass other referents: in globalization discourse much is made of the diversification of significant actors in international relations and international law (see previous discussion); international lawyers, concerned about the fragmentation of their subject, point, inter alia, to the proliferation of supranational courts and tribunals (over 130 at a recent count)130 and norm-creating agencies (such as the ILO, WTO, nonstate regulatory agencies, governing bodies of sports such as IOC and FIFA).131 Related to this, scholars sometimes refer to “pluralism” of putative, emergent, even fantastical, supranational branches of law: global administrative law, internet law, lex mercatoria, lex sportiva, lex constructionis, ius humanitatis, lex pacificatoria.132 Inspired by “the new governance” there is talk of constitutional pluralism and plurinational democracy.133 And so on. If “legal pluralism” merely means more than one legal phenomenon without limit on the kinds of phenomenon referred to, it is doubtful whether it is a useful concept and whether the heritage of mainstream sociolegal literature on legal pluralism up to 1990 is very helpful in interpreting these very varied topics.

This should not be taken as a counsel of despair. Most responses to the challenges of “globalization” are taking place in relatively specific contexts without undue concern for some of these abstract conceptual issues. Some excellent work is being produced.134 At a more “macro” level this chapter suggests that one should be wary of “g-words” and rash universalist generalizations, but adopting a global perspective can be useful in constructing broad brush overviews (or “maps,” if one does not take geographical metaphors too literally); that it is important to differentiate different levels of relations and of ordering; that genuinely global phenomena, issues, and solutions represent a quite narrow category, but that there are some subglobal transnational patterns that are helpful in constructing such maps; that such concepts as legal tradition, institutionalized normative orders, and sets or bodies of norms are useful in identifying legal phenomena; that workable distinctions between legal and nonlegal social institutions and norms can be constructed in specific contexts; and that in adopting a global perspective one should be aware of widespread inherited assumptions in our own legal tradition(s) that are challenged by “globalization.” Most important, this mildly positivistic demographic realism in mapping legal phenomena in the world is only useful up to a point—in sketching a broad context for more particular studies—and the broad concepts it involves should not be expected to do too much work at lower levels of abstraction or for more specific inquiries. For this kind of purpose it is helpful to treat legal pluralism as a species of normative pluralism, to be sensitive to problems of individuation (of norms, normative orders, and legal traditions), and to be specific about plurality of what.

Adopting a global perspective further decenters the state, without implying that states are unimportant in respect of de facto power, claims to authority, and perhaps offering the best hope for democracy, protection of rights, and good governance. Such a perspective raises questions about the significance of a sharp distinction between state (or weak) legal pluralism and nonstate (or strong) legal pluralism: for one thing, state (municipal) law mainly operates at only one level of the multiple layers of normative and legal ordering.

V. Conclusion



(1) Legal pluralism scholarship has produced a rich heritage of particular studies and some unsatisfactory theorizing. Recently, the idea of “global legal pluralism” has further muddied the waters.


(2) We all encounter normative pluralism every day of our lives. We treat it as a social fact and rarely speculate about it. If one treats legal pluralism as a species of normative pluralism, this helps to demystify legal pluralism by decentering the state, providing links to a rich body of literature, and showing that some of the puzzlements surrounding pluralism can usefully be viewed as much broader issues of general normative and legal theory.


(3) Conceptual elucidation of key terms can draw on several disciplines regarding, for example, pluralism, individuation, normative pluralism, state centrism, normativity, coexistence, religion, custom, and recognition. Similarly, puzzles about conceptualizing law and legal positivism are not puzzles about legal pluralism as such.


(4) The mainstream literature on legal pluralism has quite diverse intellectual roots. It is difficult to generalize about, except that the very idea of legal pluralism typically presupposes a conception of nonstate law. However, one can construct an ideal type of “social fact [legal] pluralism” to which most anthropological and sociolegal studies up to the mid-1990s approximated. This was empirically oriented and focused mainly on institutionalized normative orders in opposition to state centrism. It tended to be framed quite narrowly, excluding state legal pluralism and other matters internal to a state legal system, such as competing schools of interpretation, polycentricity, and even conflicts of laws. It was generally not much concerned with normative questions and practical issues.


(5) Discourse on globalization led, perhaps inevitably, to talk of “global legal pluralism,” a concept which is radically ambiguous in relation to all three component terms. The question arises: What might be the relationship between social fact legal pluralism and this new set of concerns?


(6) “Globalization” is challenging settled assumptions of Western traditions of academic law. Legal pluralism studies, especially social fact pluralism, are perhaps less wedded to some of these assumptions: they oppose state centrism, they accept some idea of “nonstate law,” they take religion seriously, and they have more of an empirical orientation than doctrinal legal studies.


(7) Several factors, however, challenge any strong claims to continuity.

(a) Social fact pluralism grew out of a tradition that largely focused on face-to-face local communities at the subnational level. The range of subject matters and actors was a far cry from questions about international terrorism, the fragmentation of international law, regulation of transnational finance and commerce, regional integration, and trafficking of drugs or humans.


(b) Social fact legal pluralism was mainly concerned with plurality of coexisting institutionalized normative orders. “Global legal pluralism” gives a much more varied answer to the question: Plurality of what? In this context, the term “pluralism” has been applied indiscriminately to almost any kind of complexity or diversity. Moving the central legacy of insights onto a world stage involves significant changes in scale, subject matters, and central concerns. The idea of “pluralism” applied to actors, courts, schools of thought, centers of power, sources of norms, levels of relations and ordering, cultures, or even the proliferation of human rights means little more than diversity. Postmodern enthusiasm for fragmentation, diversification, and indeterminacy threatens to reduce the usefulness of “pluralism” as an analytic concept. We are threatened with a not very illuminating plurality of pluralisms.135 It is not clear how far the heritage of social fact pluralism studies can be very helpful in interpreting these very varied topics.


(c) Insofar as social fact pluralism studies have been largely descriptive rather than normative, one should not expect much practical normative guidance about such issues as institutional design, state policy, or rights-based approaches to development.


(d) As borders become more porous and state sovereignty is challenged, are sharp distinctions between the internal and external aspects of state legal systems still tenable? From a global perspective, state (weak) legal pluralism, conflicts of laws, and the politics of recognition transcend distinctions between state and nonstate law and are all relevant to making sense of pluralism.






(8) However, the social fact literature, by emphasizing the fact of the coexistence of significant institutionalized bodies of social norms and practices and the importance of “local knowledge,” is helpful in at least four ways:

(a) It draws attention to the existence of normative orders that are generally ignored, overlooked, arcane, or even invisible;


(b) In the context of diffusion/transplantation it provides a reminder that norms based on foreign models are rarely introduced into a vacuum (the blank slate fallacy), but will inevitably have to interact with preexisting local arrangements, which will often include significant institutionalized normative orders;


(c) It focuses attention on interlegality—the many different and complex ways in which multiple legal and normative orders can relate to each other and interact; and


(d) It focuses attention on issues of state policy concerning relations between the state and different communities and belief systems in a multicultural society. But insofar as one adopts a social fact view of normative pluralism, this will on its own provide little direct guidance on normative questions about legitimacy, justification, toleration, and recognition of nonstate legal orders.
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Chapter 3

 Transnational Law and Economic Sociology


Sabine Frerichs




I. Introduction: Including the Unclassified

Any classification system is arbitrary with regard to the “state of natural indistinction.”1 This is the lesson of Borges’s famous example of “a certain Chinese encyclopaedia,” according to which “animals are divided into: (a) those that belong to the Emperor, (b) embalmed ones, (c) those that are trained, (d) suckling pigs, (e) mermaids, (f) fabulous ones, (g) stray dogs, (h) those that are included in this classification, (i) those that tremble as if they were mad, (j) innumerable ones, (k) those drawn with a very fine camel’s hair brush, (l) others, (m) those that have just broken a flower vase, (n) those that resemble flies from a distance.”2 No matter if this taxonomy of animals from imperial China is only “partly verifiable and partly fictional,”3 it is more complete than many other classification systems in that it leaves room for the unclassifiable,4 which is included under “(l) others.” If “every classification system is haunted by its exclusions, separations and forced hierarchies, its conversion of fluid emergent processes and events into stable categories,”5 so is the law.

The question “What is transnational law?”6 can be understood in different ways. If it is understood in a positivist way, it suggests that transnational law actually exists, that it can be found in reality. If it is understood in a constructivist way, it suggests that it makes sense to speak of transnational law, that it is useful as a concept. Either way, the question calls for a definition of transnational law: What is it distinguished from? What is included, and what is left out? According to Jessup’s classical definition, transnational law covers “all law which regulates actions or events that transcend national frontiers,” which includes public and private international law, as well as “other rules which do not wholly fit into such standard categories.”7 Besides the established bodies of international law, Jessup thus also considers rules of a different pedigree, which likewise “regulate” cross-border situations but which so far escaped classification.

This chapter locates the “other rules” that transnational law is concerned with in the global economy. In this regard, it follows the turn from “form” to “function,” by which the new discipline of transnational law distinguishes itself from conventional legal scholarship. At first, this may be understood as a turn from law to economics. Indeed, it can be held that the “nature” of transnational law reflects the economic order that arises from, or is imposed upon, economic activity and exchange across the world. However, analytically speaking, this account is far too simple and, normatively speaking, it is also misleading. Neither can the substance of transnational law be identified with the “law of the market,” nor is the discipline of transnational law but another variant of “law and economics.” Or, at least, this should not be the case. Drawing on classical and contemporary perspectives in economic sociology, this chapter aims to make a more complex argument, which resonates with the epistemological ambitions of this volume: it exposes the constructed nature of the “law of the global economy,” which is constitutive for the market society of today, and elucidates the “elective affinity” between law and economics, which also affects our understanding of transnational legal ordering. In doing so, this chapter exemplifies the research agenda of the economic sociology of law.8

The economic sociology of law has been defined as “a sociological analysis of the role of law in economic life,” which was found to be missing, if not in the works of the sociological classics, so at least in contemporary economic sociology.9 Even though it has to be acknowledged that some scholars in the sociology of law and the related field of “law and society” research did have an eye on the economy as well, the longest-standing tradition in bringing law, economy, and society together is in critical political economy.10 After an orientation about what transnational law is, what economic sociology is, and where the two come together, this chapter turns to critical scholarship exploring the “homology” of law and economics in capitalist societies. Building on this line of thinking, the birthplace of transnational law may be located in the globalized market society, but it can also be subjected to “reconstruction.”

II. Transnational Law: The Nature of the Beast

Jessup’s embrace of the unclassified “other law” resonates with contemporary quests to understand the “changing nature of the beast” that law is under conditions of globalization.11 To “learn the name and nature” of this creature requires overcoming the epistemological obstacles of law as a discipline, and thinking, perhaps, in more “functional” terms.12 In the last decade, debates about the phenomenon and the concept of transnational law have intensified. Still, its nature remains elusive. As Cotterrell notes, “[t]he new term […] is widely invoked but rarely defined with much precision.”13 Likewise, Shaffer observes that “[a]lthough scholarship increasingly refers to transnational law and legal ordering, it is often vague regarding what these terms encompass.”14 In particular, there is no consensus as to whether transnational law includes all national and international public and private law pertinent to cross-border situations, or whether it should be confined to contemporary phenomena of nonstate law only, namely, forms of transnational private regulation.15 A respective focus on transnational “private legal ordering” is juxtaposed with a focus on transnational legal ordering that “incorporates both public law and privately made norms and institutions.”16

The task to “map” transnational law as a new legal field that transcends conventional boundary lines17 quickly turns into a “mapping exercise” of related scholarship,18 which somewhat curiously, but not surprisingly, reflects the intradisciplinary division of labor as much as the old dichotomies of theorizing about law. Thus, Shaffer’s review essay, which is organized in three parts, illustrates the diverging interests of private lawyers (in the possibilities of private legal ordering), of public lawyers (in the “shadow” of public law over private norm-making), and of legal theorists (in the changing concept or construction of “law”). Cotterrell’s respective piece, which takes von Daniels’s19 and Calliess and Zumbansen’s20 books as a starting point, systematically works through pairs of concepts classifying ordinary law, such as “private and public, bottom up and top down, substance and procedure, primary and secondary rules, ratio (principle and reason) and voluntas (coercive authority).”21

The present handbook aims to give a comprehensive overview of the field of transnational law, including its theoretical foundations, interdisciplinary entanglements, and professional implications. While it does not impose any uniform definition of what transnational law is, the ambition behind this project is more than a gigantic mapping exercise. The present volume also seeks to suggest directions as to the study and construction of transnational law and to provide common ground for legal and social-scientific enquiry. This can be illustrated with the epistemological turn from “form” to “function,” from “substance” to “process,” and from “field” to “method,” as well as from “(inter)national” to “transnational,” which informs this endeavor. This section will clarify this starting point and, in doing so, situate the project at the interface of law, economics, and sociology. In the remainder of this chapter, the perspective of economic sociology will be specified and spelled out in its relevance for transnational law.

A. From Form to Function

The turn from “form” to “function” is particularly emphasized where law meets economics. In this regard, we can speak of an economic-functionalist approach to transnational law, or a functionalist approach to transnational economic law. Shaffer exemplifies this with the “law and economics of the new lex mercatoria.”22 Inasmuch as the transnational law merchant is the exclusive domain of private legal ordering, it is altogether “in a different regulatory category” from international economic law, as this is classically understood.23 However, the latter has likewise been reinterpreted in economic-functionalist terms. It is then “not defined by its legal sources but rather by its object: the global economic system.”24 If we speak of transnational economic law in its most comprehensive sense, it can be equated with the “law of the global economy,”25 which consists in national as well as international law, private as well as public law, to the extent that they shape “transnational economic relations.”26 In this functionalist understanding, transnational law obviously cuts across various traditional legal fields and disciplines. Moreover, besides “formal laws,” it also includes “informal laws, such as non-legally binding customs and practices influencing economic behaviours,” which are neglected in the core of legal scholarship.27 Hence, the question of what transnational law is, or how it is defined best, is answered not by its legal form but by its economic function. While the functionalist approach plays an important role in defining transnational (economic) law, or in reconceiving law beyond the categories of national and international, public and private, it comes along with normative assumptions that one might not want to espouse, such as privileging a market-based regime of legal ordering and self-regulation.28 Analytically speaking, it lacks a critical reflection of the relation between the law and the economy, or between law and economics for that matter.

B. From Substance to Process

The turn from “substance” to “process” is particularly highlighted where law encounters sociology, namely, in the realm of law and society research. This heterogeneous field of scholarship combines different paradigms and perspectives rooted in legal realism: a social-scientific approach to law, which is based on an empiricist conception of science and an instrumentalist understanding of law. One of the strands of legal realism, which developed at the interface of law, political science, and sociology and which “was among the first to recognize the emerging importance of transnational law,”29 is known as the “New Haven School of International Law” or the “Transnational Legal Process School.” A core commitment of this school is the study of (transnational) law not only as a substance—“a hybrid body of law that transcends old dichotomies”30—but also as a “process of authoritative decisionmaking” between actors on different levels and of different kind.31 By emphasizing the internalization and, eventually, construction of rules in “interpretive communities,”32 the Legal Process School aligns itself with constructivist thinking in political science, sociology, and beyond.33 Building on this approach, Halliday and Shaffer emphasize “the contingent, dynamic, and interactive processes” by which transnational law “becomes binding and authoritative,” irrespective of its formal dignity.34 The very concept of law is thus understood in “processual” terms.35 This resonates with the agenda of “today’s postrealist law and society research,” more generally.36 Whereas legal realism, as it emerged in the twentieth century, was characterized by a firm belief in scientific knowledge and social engineering, this “optimism” was shattered by theoretical disputes and political crises in the latter part of the century, which led to greater modesty in the field.37 As a result, one can witness an “[i]ncreasing abandonment of the reformist policy orientation of scholarship in favor of the description and analysis of the processes through which law performs in various social domains.”38 In fact, much sociolegal scholarship is now constructivist in orientation. The question what transnational law is then turns into how it is constructed and by whom.

C. From Field to Method

The turn from “field” to “method” is most explicit where legal theory merges with social theory in reconstructing transnational law in cognitive as well as normative terms. Scholars at this intersection are particularly interested in how the concept of law changes, or how law can be reconceived, in the transnational domain. This yields an approach that “develops conceptual and critical theory to interrogate and reformulate the concept of law in transnational terms.”39 Consequently, transnational law concerns not only “a ‘field’ of law” but “a perspective on law per se.”40 It is not limited to describing the body of transnational law, but also addresses the “methodological and conceptual challenges”41 posed by a law that increasingly evolves in “a globally connected space of intersecting, overlapping and competing processes of norm creation, but also norm contestation.”42 This new perspective on law as transnational has already been explored in prior work by the editor of this volume. Drawing on Jessup’s expansive definition of transnational law, which also includes “other rules,” Zumbansen argued early on: “It is the hallmark of TL [Transnational Law] to identify the hidden agendas and the blind spots of traditional regulatory law understandings. These are marked by clear assignments of law-making authority to certain institutions and a clear view of which norms of societal guidance are to be recognised as legal rules. In contrast, TL suggests a widening of the law-making agenda and of our understanding of law as such.”43 The empirical focus of these earlier studies was on how transnational law comes into being outside or alongside conventional lawmaking authorities,44 that is, how it “emerges from the increasingly interlocking spheres of societal norm production by public, official and private, unofficial norm-setting agencies and actors.”45 However, the analysis then also turned to the law itself, its authoritative definition and constitutive function. This is explained as follows: “We understand transnational law primarily as a methodological perspective rather than as a demarcated substantive field of law. While we think that every field of law is in fact at the core an expression of a specific methodological programme by which we arbitrarily/decidedly distinguish between, say, contract and property, labour and corporate, or ‘public’ and ‘private’ law, transnational law offers, in fact, a particularly rich set of opportunities to explore the methodological architecture that leads to the constitution of legal fields.”46 Hence, postulating the existence of transnational law as a legal field means, at the same time, redefining the law. This necessitates methodological self-reflection, which includes revisiting the distinction between law and nonlaw.47 In doing so, the “reconstructive” theory of transnational law aims to come to grips with the changing nature of “the beast before us,” no matter how it is called.48

D. From (Inter)national to Transnational

Whether one emphasizes the functionalism or constructivism, realism or postrealism of scholarship in transnational law, it is clear that many contributions are informed by, or even take the form of, sociolegal research.49 Regarding the subject matter of law, this involves an orientation toward law as a social phenomenon and, regarding the discipline of law, to law as a social science. With the rise of the “social” in early twentieth-century legal thinking, law was increasingly understood as a means to “facilitate the evolution of social life in accordance with ever greater perceived social interdependence at every level, from the family to the world of nations.”50 In the late twentieth century, increased global interdependence became the subject of the globalization debate. Concomitantly, “law and globalization” and the “globalization of law” gained currency in sociolegal scholarship.51 References to the “global” help to overcome the methodological nationalism which long prevailed in the social sciences: a preoccupation with national systems and their interrelations in all “sciences of the state,” including jurisprudence and political science as much as economics and sociology. Against this backdrop, it is now emphasized that we live in a “global age”52 and that the frame of reference for our action is, ultimately, the “world society.”53 The step “[f]rom ‘globalization and the law’ to ‘transnational law’”54 in more recent scholarship seems to involve an additional idea: the “globalization of legal pluralism”:55 the overlap and interaction of different legal orders in transnational contexts and the global sphere. Besides official legal systems this includes various cultural normative systems, which are based on shared customs, norms, and institutions, and may comprise religious as well as secular communities. Moreover, it also includes functional normative systems, which regulate specific social spheres or sectors, such as market exchange, or the market economy.56 The role and influence of the latter is particularly highlighted in the economic sociology of transnational law, which will be introduced in the following.

III. Economic Sociology: Contextualizing Economics

What is economic sociology? And why should students of transnational law bother? In simple terms, economic sociology is “the sociological perspective applied to economic phenomena.”57 In more elaborate terms, it is “the application of the frames of reference, variables, and explanatory models of sociology to that complex of activities which is concerned with the production, distribution, exchange, and consumption of scarce goods and services.”58 Put differently, economic sociology is a subdiscipline of sociology, which deals with the economy and can be extended to economy and law.59 It shares its theoretical outlook with sociology and its subject area with economics. Quite obviously, then, economic sociology is engaged in boundary-work.

The relationship between sociology and economics has occasionally been conceived as being characterized by a clear division of labor and peaceful coexistence. Focusing on different spheres of society, such as markets on the one hand and polities or communities on the other, or on different motives of action, be it self-interest, domination, or obligation, the two disciplines would then complement each other, and not much interfere with each other.60 This view, prominently held by the American sociologist Talcott Parsons, “legitimated the mutual neglect of economists and sociologists” for most of the twentieth century.61 However, as the “study of society,” sociology obviously refers to society as a whole, and not to a residual category which leaves an important part of social life—the economy, or market exchange—out of the picture. Contemporary economic sociologists emphasize that the economy proper is not free from, but imbued with, power and culture,62 and that market and morality are not mutually exclusive but, in fact, closely intertwined.63 Moreover, all economic action is social action.64 Obviously, then, market exchange can be studied sociologically. One of the fundamental claims of the discipline, or subdiscipline, of economic sociology is that markets are embedded in societies, and that states and markets are co-constituted.65

This suggests a different view of the relationship between economics and sociology: as one of contestation and competition.66 Indeed, many sociologists are quite critical of their neighboring discipline, or at least of its theoretical core. Consequently, economic sociology includes a sociology of economics,67 that is, a sociological critique of the economic discipline. Hence, economic sociology not only enters the subject area of economics but it directly challenges the latter’s theories, namely, the neoclassical approach, or what is referred to as mainstream economics. On this account, the opposition to mainstream economics is a key feature of economic sociology68 and could even be seen as its lowest common denominator. Indeed, in defining and defending their discipline, “economic sociologists have chosen to emphasise what unites them against neoclassical economics rather than what divides them as sociologists.”69

The reason why students, or even experts, of transnational law might want to turn to economic sociology is that they will most likely come across economic arguments, or the effects thereof, in their various areas of interest. This obviously concerns transnational economic law, which can be understood to include the “social law” regulating the economy,70 but it also goes beyond. As a matter of fact, the law of the global economy interacts with most other legal fields in nontrivial ways, and can often be considered a driving force of their “transnationalization.” The ubiquity of economics calls for an alternative point of view which also reflects on this dominance. Economic sociology helps to put economics and its extensions into perspective, including transnational law and economics,71 and to develop a sophisticated counterposition. What this ultimately results in is an economic sociology of transnational law.

Still, one may wonder if this is not overstretching one’s scholarly capacities: Law reaching out to sociology to counter economics? Under conditions of high intradisciplinary specialization and interdisciplinary fragmentation,72 which reflects the principles of a functionally differentiated society,73 this indeed seems to be the case. However, an integrative approach that combines legal analysis with a sociological perspective on matters regarding the economy is not unprecedented and was nothing unusual until about a hundred years ago—from Karl Marx to Max Weber and from Henry Sumner Maine to John Roger Commons. Until then, historical-holistic scholarship was prevailing across the social sciences, including law, economics, and the emerging discipline of sociology, over more positivist and reductionist approaches, which came to dominate social-scientific research in the twentieth century.74

At the beginning, economic sociology did not mark a subdiscipline of sociology yet, which became an independent discipline only in the late nineteenth and early twentieth century, claiming its own, distinctive theories, methods, and subject area, as well as chairs and courses at university. Instead, it was considered a branch within the larger field of “economy and society” research, which economists and sociologists likewise contributed to. This integrated research field was occasionally referred to as “social economics” and understood to include economic history, economic theory, and economic sociology.75 In this sense, economic sociology also serves as a placeholder for more integrative approaches to economy and society. The broader label, social economics, makes the interdisciplinary nature of this venture more explicit. However, it may also be considered as too inclusive. In fact, it has been argued that much of classical economics was, or at least implied, some sort of social economics, which would be at odd with today’s economic orthodoxy, and that even central figures of neoclassical economics made reference to social factors and dynamics which escape the standard model.76 In the nineteenth century, the term “social economics” was eventually used both by liberal economists, who aimed to develop their discipline as a general social science as opposed to a policy-oriented science of the state (which is suggested by the notions of “national” and “political” economy), and by leftist scholars, who were interested in furthering a social economy based on relations of solidarity and cooperation as an alternative, or supplement, to the liberal market economy.77

Today, the preferred label for scholarship on economy and society is “socio-economics,”78 a term that has occasionally been extended to “law and socio-economics” (which is the title of a journal published between 1997 and 2007). As social economics before, socio-economics acts as an interdisciplinary platform furthering a more “social-scientifically informed science of economics,” whereas economic sociology is understood to take a distinctly sociological approach to the economy.79 The term “socio-economics” gained currency through the Society for the Advancement of Socio-Economics, which was founded in 1989.80 This is not only opposed to mainstream economics but it also developed in response to the Society for the Advancement of Behavioral Economics, which was founded in 1982.81 What one can observe here is the differentiation of behavioral economics and socio-economics, which both distance themselves from neoclassical economics and the underlying rational choice approach: the premise that, among alternative ways of action, economic actors would always choose the utility-maximizing option. In contrast, behavioral economics and socio-economics both start from the more “realistic” assumption of bounded rationality. However, whereas behavioral economics lays more emphasis on cognitive biases, that is, our limited capacities to rationally process and evaluate information, socio-economics, including economic sociology, understands rationality, first of all, as context-bound, and highlights the social and cultural conditions of rational as well as nonrational action, or the construction of rationalities. In terms of interdisciplinary collaboration, behavioral economics is more oriented toward psychology and cognitive science and socio-economics toward sociology and other social-scientific disciplines.

Despite the rising popularity of behavioral economics, and the indisputable need for a sociological response,82 there is a more important branch of scholarship straddling the boundaries between economics and sociology: institutional economics. This deserves a closer look in the present context as it is much concerned with the role of law as well as nonlaw—Jessup’s “other rules”—in regulating the economy. Indeed, institutional economics is as much about formal institutions, “such as laws, regulations, courts, government programs and agencies,” as it is about informal institutions, which “include norms of behaviour, trust, and social networks, collectively known as social capital.”83 In other words, institutional economics considers legal rules, which are enforced by the state, side by side with social norms, which are sanctioned by society. One could add cognitive-cultural beliefs as the third pillar of institutions, next to their regulative and normative dimensions,84 but these are more prominently discussed in behavioral than in institutional economics: as “framing effects.” All three dimensions equally matter to sociology, which is the science of institutions par excellence. In fact, the sociological discipline was from the outset concerned with social institutions,85 whereas they long remained at the margins of the economic discipline. Or, to be more precise, “old institutionalism”—a school of economic thought reflecting the historical-holistic paradigm, which still prevailed at the turn of the twentieth century—was effectively sidelined by the upcoming neoclassical mainstream.86 In contrast, today’s “new institutionalism” seems to have become some sort of “mainstream heterodoxy” in the economic discipline.87

Indeed, what has come to be known as “new institutional economics” can be understood as an “adaptation” rather than a “rejection” of the neoclassical standard model.88 This is evident in the conception of institutions as complementing the market—the abstract reference point of all neoclassical theorizing—in a “socially productive” or “unproductive” way, that is, by either furthering or hindering economic growth.89 This dichotomous view of institutions as pro- or anti-market tells us little about the social meaning of the respective institutions, or about the constructed nature of the market. Moreover, institutional economists tend to privilege certain institutions over others. This can be illustrated with Streeck’s forceful comparison between obligatory, collectively enforced “Durkheimian” institutions and voluntary, privately contracted “Williamsonian” institutions, which refers to well-known founding figures of classical historical sociology and new institutional economics, respectively.90 Accordingly, contemporary political economies have been experiencing “a move from Durkheimian to Williamsonian institutions,”91 which seems reflected in the concomitant rise of new institutional economics. This is basically the same as the turn from legal rules to social norms, or from public to private legal ordering in “governing” the economy, which is advocated by scholars at the interface of law and economics, including transnational law and economics.92

Again, there is need for a sociological response, which can be given on different levels of analysis. At the “micro- and meso-levels of individuals and their interpersonal ties,” social relations and networks are emphasized, which are a source of informal, social norms that may interact with formal, legal rules in shaping economic outcomes.93 In this respect, economic sociology, or what has been labeled “new institutional economic sociology,”94 only mirrors, and eventually complements, the agenda of new institutional economics. But given the rich heritage of the field, this is not the only perspective economic sociology has to offer. Instead of the micro- and meso-levels of actors and relations, one can also take a more “holistic” approach and focus on the macro- and meta-levels of regimes and rationalities.95 What comes to the fore, then, are the socio-economic regimes and scientific rationalities that shape our very understanding of both the law and the market and, by implication, also of the “other rules” by which these idealizations of legal and economic theory are “complemented” in reality: social norms and social institutions. In questioning the normative and cognitive foundations of our economic and legal systems, economic sociology blends into political economy.96 This perspective, and its potential for an economic sociology of law, will be explored in the following two sections.

IV. Political Economy: Law in Modern Capitalism

Whereas classical political economy simply refers to the beginnings of the economic discipline, with its emblematic interest in the “wealth of nations,”97 new political economy is often equated with standard economic analysis applied to politics, or public choice theory. Our interest here is in a different kind of political-economic analysis, which has been referred to as “critical” and, at times, “cultural” political economy.98 Moreover, a sociological bent can also found be in “comparative” political economy. What these forms of political-economic analysis share is an interest in the foundations and development of modern capitalism, which is but another way of doing economic sociology. This is clear from the following definition: “the political economy of capitalism explores the concrete ways in which a dynamic market economy with private ownership in the means of production unfolds within modern society, using, transforming, and perhaps undermining the social relations on which its functioning depends.”99

The beginnings of this type of political-economic analysis can be found in the work of Marx, who “was active before the birth of modern sociology”100 but can nevertheless be considered one of its founding fathers. One could even claim that his original plan to combine the “critique of political economy” with a “critique of jurisprudence”101 was the first outline of an economic sociology of law. In short, law was linked with economics, both of which became the subject of critical, sociological analysis. Not surprisingly then, the greatest continuity in bringing law, economy, and society together is in Marxist and post-Marxist legal theory, which is a distinctly “social” theory of law102 that contextualizes both law and economics.

Marx’s writings focused on the critique of political economy. In contrast, the critique of jurisprudence, which was meant to accompany this, was never fully developed. However, his work does include the very fundamental idea of “base” and “superstructure,” which has been key in developing a “materialist” theory of law. Accordingly, the “relations of productions,” which, in capitalism, are marked by the antagonism between “bourgeoisie” and “proletariat,” capitalists and workers, constitute “the real foundation, on which rise legal and political superstructures.”103 This suggests a form of economic determinism in which law is but an epiphenomenon.104 However, the rigidity of this link has long been contested within Marxist scholarship itself, key proponents of which attacked both the view of law as being independent from and the view of law as being determined by the will of the capitalist class. This has been referred to as dichotomy between “formalist” and “instrumentalist” approaches to law,105 which is equally rejected by scholars such as Evgeny Pashukanis, Isaac Balbus, and Pierre Bourdieu: a Russian legal theorist, an American political scientist, and a French sociologist.

For Pashukanis, a “general theory of law” had to abstain from simply reproducing the ideology of law by hypostatizing its concepts, as it is done in the formalist approach, but also from merely “declaring them ‘fictions’, ‘ideological fantasies’, ‘projections’” and replacing them with “concepts of an extra-juridical nature,” as it is done in the instrumentalist approach.106 In Balbus’s terms, the formalist approach, which treats law as “closed, autonomous system whose development is to be understood exclusively in terms of its own ‘internal dynamics’,” fails as much to explain the role law plays in a capitalist society as the instrumentalist approach, which “conceives of the law as a mere instrument or tool of the will of dominant social actors.”107 Bourdieu refers to the same “two antagonistic perspectives, one from within, the other from outside the law,” which “together simply ignore the existence of an entire social universe (what I will term the ‘juridical field’), which is relatively independent of external determinations and pressures.”108 All these thinkers turn to the form of law, which is understood to fulfill certain functions in capitalist society. Instead of claiming that the law is determined by the economy, they draw a parallel between the two, which has come to be referred to as “homology.”109 In the work of Pashukanis and Balbus, this is specified as “an homology between the logic of the commodity form and the logic of the legal form.”110 Secondary literature refers to this approach as the “commodity form theory of law”111 or “commodity exchange theory of law.”112 Importantly, this theory does not claim (yet) that law may itself take the form of a commodity, a point which will be made later in this chapter. Instead, it confines itself to illuminating what role the form of law plays in the commodification process.

The continuity with Marx’s reasoning is evident in Pashukanis’s as well as Balbus’s work. Pashukanis developed his theory of law in close analogy to Marx’s theory of political economy, which includes “searching for the relationships which constitute [law’s] real foundation.”113 If the object of the critique of political economy was the “universal form of value,” which refers to the exchange value, or market price, of commodities, the object of the critique of jurisprudence, which Pashukanis puts forward based on his readings of Marx, is the “universality of the legal form.”114 Both can be derived from commodity exchange, which is key to the organization of capitalist society. Pashukanis thus considers, if not the origin of law, so at least its “maturation” in capitalist society115 intricately connected with the generalization of commodity exchange. For him, “bourgeois law” crystallizes in the legal concepts of property, contract, and personhood, which constitute a “society of commodity owners.”116

In Pashukanis’s words, property as “‘unlimited authority over a thing’ is merely a reflection of the unlimited circulation of commodities.”117 The economic relation between objects exchanged on the market, including labor, is mirrored by the legal relation between subjects owning or appropriating these commodities: workers and capitalists. Commodity owners are attributed the quality of legal subjects who interact with each other through contracts as “an agreement of independent wills.”118 In the case of commodified labor, “thing” and “person,” subject and object of the exchange relation, remain closely tied to each other.119 This is illustrated as follows: “Having fallen into servile dependence upon economic relations surreptitiously created in the form of the laws of value, the economic subject—as if in compensation—receives a rare gift in his capacity as a legal subject: a legally presumed will, making him absolutely free and equal among other owners of commodities.”120 In short, the formal equality of workers as subjects of rights conceals the material dependence of the labor force from the market price.

Balbus, who developed his theory independently from Pashukanis,121 but obviously drew on the same sources, comes to very similar conclusions, even though he does not speak of commodity owners but of “citizens.”122 What is more important, writing half a century later than Pashukanis, Balbus also comments on the transformation of capitalism “from competitive, laissez-faire capitalism to monopoly, State-regulated capitalism,” which he finds reflected in a parallel, or homologous, development of economic and legal forms.123 More specifically, he refers to the “decommodification” of labor, which—with wages now being politically negotiated—is no longer subjected to the exchange-value only, and a concomitant “erosion of the rule of Law,” according to which law has, in times of social engineering, become “less formalistic, more instrumentalist” in character.124 Including regulatory economic and redistributive social law is an important step beyond Pashukanis, for whom “[p]ublic law can exist only as the reflection of the form of private law in the sphere of political organization.”125 Technically, this means that law is no longer reduced to its function in the commodification process without considering its potential for decommodification.

Assuming, like Balbus, that the form and function of law varies between different stages of capitalist development helps to overcome some of the “rigidities” of Marxist thinking without denying the elective affinity between law and economics in capitalist societies. For this, this chapter will turn to a post-Marxist thinker, whose critique of the market society has not lost its topicality: Karl Polanyi.

V. A Transnational Order: The Law of Market Society

Polanyi’s work is a central reference in economic sociology and political economy, and illustrates well the core claims of the discipline. Moreover, even though his best-known The Great Transformation126 does not address the law as a subject of its own, it has also caught the interest of legal scholars, namely, those concerned with transnational law.127 The focus of Polanyi’s work is on the interrelatedness of economy and society, which he described using the notion of embeddedness. His most-cited statement about the market society is: “Instead of economy being embedded in social relations, social relations are embedded in the economic system.”128

The embeddedness concept has become a core identifier of the discipline, even though it is interpreted slightly differently in “old” and “new” economic sociology.129 As a theorem, or research paradigm, it captures the sociological outlook on the economy, and markedly contrasts with the abstractions of neoclassical theory, such as the institution-free market and utility-maximizing behavior. Polanyi’s approach has been characterized as putting forward an “interior view” of the relationship between the economic and the social, which are seen as “mutually constituting.”130 This characterizes a “holistic” approach, which starts from society as a whole, and not from distinctive social spheres. The economy’s logical separation from the rest of society is to be explained and not to be taken for granted. Instead, neo-institutional approaches in economics as well as economic sociology131 seem to suggest an “exterior relationship between the economic and the social,”132 in which the distinction between two types of rationalities is taken as given.

Polanyi’s general concern with the interrelations between economy and society translates into a specific interest in the mutual constitution of the “liberal state” and the “self-regulating market.”133 In The Great Transformation, he exposes the self-regulating market as a chimera of liberal economic thinking, and demonstrates how this idea creates havoc when it is implemented by force and across the board. While the idea of the self-regulating market is connected with a policy of “laissez-faire,” or noninterference, this policy has to be “enforced by the state.”134 Polanyi argues that “the introduction of free markets, far from doing away with the need for control, regulation, and intervention, enormously increased their range.”135 In other words, politics and economics work hand in hand in creating the “market society”: a specific regime based on a specific rationality, which requires the commodification of “land,” “labour,” and “money.”136 Law enters the picture as a regulatory instrument. Polanyi speaks of the “laws governing market economy,” which can be interpreted to include not only the laws of the (allegedly) self-regulating market, which “were put under the authority of Nature herself”137 but also the enforcement apparatus of the state, which implements these laws. As Polanyi’s concern was with the fateful attempt of “economic liberalism” to establish “a self-regulating market on a world scale,”138 one can infer that the subject of his critique extends to transnational economic law, as it was defined earlier.

It is thus possible to take inspiration from Polanyi’s work in order to develop an economic sociology of transnational law. To highlight this aspect, one can speak of the “law of market society”139 or even the “constitution of market society.”140 In an “ordoliberal” reading, which is in line with economic functionalism, the law of market society consists of “economic law” in the broadest sense, including enabling as well as restrictive law, private as well as public law, to the extent that it constitutes the “market order.”141 Together, these legal norms, and complementary social norms, make up the “economic constitution.” In other words, the economic constitution consists not only of those elements of the economic order which are codified in the formal constitution of a state but it includes all legal rules, as well as nonlegal norms, that together constitute the economic order. Under conditions of economic liberalization and integration, the latter extends beyond the state, forming international, supranational, or transnational regimes. While this functionalist perspective, in principle, “does not inform us about the validity claims of the economic constitution, let alone, its (normative) legitimacy,”142 in practice, it does have normative effects, such as “keeping politics out.” Political intervention which does not support the law of the market is to be avoided.

In the present context, the ordoliberal way of thinking is invoked to illustrate the economic rationality behind the law of market society, but not advocated as such. Instead, the task of economic sociology, or the sociology of economics, is to contextualize and criticize the philosophy of economic liberalism and its practical effects. The critique of market society thus includes a critique of its constitutive concepts. From a sociological point of view, constitution can also mean “construction,” which encompasses not only the normative but also the cognitive dimension of how the market society is envisioned and enforced. Accordingly, “any economy, of whatever society, is socially and politically constructed, and […] such construction, and reconstruction, takes place continuously in the course of social and political development.”143 Varying this idea, one can also speak of the legal construction of the economy and of economic rationalities144 as well as of the economic construction of the law and of legal reasoning.145

In a nutshell, a “Polanyi-inspired”146 economic sociology of law highlights the role of law in the commodification process as well as in a more decommodified stage of capitalist development. As to the latter, the golden years of “welfare capitalism,”147 which affluent Western countries experienced between the mid-1940s and the mid-1970s, can be considered a case in point. For this period, one can speak of a process of decommodification with regard to labor, whereas the developments following the neo-liberal turn in the 1980s can be depicted in terms of its recommodification. Similar oscillations can be observed for the “fictitious commodities” of land and money.148 As indicated earlier, the relative decommodification of social relations within welfare capitalism was reflected in a changing rationality of the law, with the “juridical rationality” of enabling market law being counterweighed by a more “instrumentalist rationality” of regulatory intervention.149 While the regulatory law of the welfare state was also redistributive in nature, this link can no longer be taken for granted. In fact, “law after the welfare state” combines a new, legal formalism with a new, economic functionalism.150 The novelty is not that juridical and instrumentalist rationalities are combined but that the reference point of both enabling and regulatory law is increasingly trans-, supra-, or post-national in character.

Technically, commodification means that the fictions of the economic discipline are translated into legal concepts. Reversing this perspective, Supiot speaks of the “dogmatic foundations” of the market in “legal fictions.”151 As argued earlier, the institutions of private property, contract of will, and legal personhood (not only for natural persons but also for corporations, which enjoy limited liability) reflect the necessities of market exchange in capitalist societies. Land, labor, and money can only be bought and sold for a market price by abstraction from their natural, social, and cultural underpinnings. Given the centrality of these institutions and fictions even in a “social” market economy, decommodification is always relative to the state of commodification achieved or imposed before, and never absolute, save capitalism ceases to exist.

What the “commodity form theory of law” does not consider, and what is also missing in Polanyi’s account of fictitious commodification, is that law itself can become a commodity which is reduced to its exchange-value. Law then appears as a production factor, just like labor, land, and money (or capital), which has a price. The commodity character of law is most concrete when regulatory competition allows a “law market” to arise, and a certain legal rule or regime can be marketed and shopped for at the national, regional, or global level.152 In Polanyian terms, a regime furthering regulatory competition imitates the logic of a self-regulating market with regard to law. On a more abstract level, the rise of “economic constitutionalism,”153 which prioritizes the “‘functional unity’ of private and public, national and international regulation of the economy,”154 furthers a way of thinking about the law, which is imbued with economics. Apart from ordoliberalism, which has been influential in Europe, this is also evident in the “economic analysis of law,” “the largest, most pervasive interdisciplinary field of legal studies in the history of American law.”155 The economic analysis of law, or what has become the mainstream of law and economics, takes law as a variable not only to be explained (in positive analysis) but also to be manipulated in order to better meet economic interests (in normative analysis).156 In other words, by reconstructing law in economic terms, law and economics promotes a “market mentality” in the legal field.157 Inasmuch as the economic sociology of law sheds light on the conditions and consequences of this transformation, it includes a sociology of law and economics.

VI. Conclusion: A Transnational Legal Profession

Going beyond national and international, public and private law, transnational law lays emphasis on the “other rules” that make up the global economy. Accordingly, there is a strong tendency to frame transnational law in economic terms. Economic sociology helps to understand and counter this trend by putting economics into perspective. As a subdiscipline of sociology, economic sociology developed in opposition to neoclassical mainstream economics. However, it also forms part of an interdisciplinary field of more or less “heterodox” approaches, which includes socio-economics, behavioral economics, and institutional economics. Whereas new institutional economics and new institutional economic sociology converge in emphasizing the role of social norms and institutions in “complementing” the market, this is not all a sociological perspective on the economy can offer. Drawing on the tradition of critical political economy and its adaptations to the law, this chapter outlined an economic sociology of law, which exposes the constructed nature of the law of the market and elucidates the elective affinity of law and economics in capitalist societies, including their welfarist and post-welfarist variants. Viewed from this perspective, the recent rise of economic functionalism ultimately promotes the commodification of law.

To conclude this chapter, a final point to be addressed is the challenge of “doing” transnational law under the supremacy of economic ways of thinking. For this purpose, it is helpful to return to Bourdieu, whose notion of homology is less about the shared logic of commodity form and legal form than about the cultural affinities between actors in the juridical field and actors in the field of power: “There is no doubt that the practice of those responsible for ‘producing’ or applying the law owes a great deal to the similarities which link the holders of this quintessential form of symbolic power to the holders of worldly power in general, whether political or economic.”158 It is instructive to apply this approach not only to national legal fields but also to consider their internationalization. The question “what role law and lawyers play” in processes of “global economic and political restructuring”159 was first addressed by scholars concerned with the globalization of law in the wake of the neo-liberal turn of the 1980s. What they found is that the dominant “mode of production of law” in the emerging transnational legal field eventually mirrors the “hegemony of neo-liberal concepts of economic relations.”160 What is of interest here is not only the parallel development of economic and legal modes of production but also the observation that the legal and the economic profession follow a similar path of globalization. The internationalization of legal fields and the transnationalization of law thus go along with the construction of a global legal profession, which privileges “American” over “European” ways of law.161 A similar story can be told for the transnationalization of economics and the construction of a global economic profession, which was once as much rooted in national and regional specificities as its legal counterpart.162 In short, different relations of production also bring about different kinds of lawyers and economists, which understand the form and function of law in different terms.

The Bourdieusian approach is marketed as sociology of law,163 but it has its underpinnings in an economic sociology which takes “the economy of the conditions of production and reproduction of the agents and institutions of economic, cultural and social production and reproduction” as its object.164 As a matter of fact, it thus also contributes to the economic sociology of law. It seems relevant to conclude with this perspective because transnational law was defined earlier not only as a field but also as a method, which suggests shifting from questions of ontology to questions of epistemology. This implies a turn away from the “product” to the “producers” of transnational law, which includes the readers of this volume. In one way or another, these will encounter an economic way of thinking, which may be hard to overcome, both in theory and in practice.
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Chapter 4

 Out of Site: Transnational Legal Culture(s)


Helge Dedek




I. Introduction: Globalization, Law, and the “Cultural Turn”

A. Globalization, (Post-)Modernity, and the “Turn” to Culture

The challenge posed by the “global transformation of modernity” (Beck) has led many disciplines to rethink and recalibrate their central paradigms.1 Among the foundational concepts in need of intellectual overhaul are those characterized by an intrinsic epistemological connection to the state and nationhood as the framework within which academic disciplines came into their own in the context of the “first” modernity.2 Just as, for example, society was mostly theorized in a seemingly self-evident connection to the nation-state by the modern classics of sociology, leaving the discipline with the task of freeing itself from the “straightjacket of the nation-state framework,”3 so the modern academic understanding of law was developed with the state as its ultimate point of reference.4 Questioning the theoretical and methodological—and so deeply entrenched—link between law and the state and retheorizing the very concept of law itself has therefore been one of the main themes in literatures of “transnational” law (“beyond,” “without,” “after the state”). And while the concepts of both law and society have been reconsidered in their intellectual alliances with the state, the understanding of the relationship between law and society has found itself in a state of flux as well,5 the foundational epistemological triangle State-Law-Society thus crumbling alarmingly.

The experience of loss of such traditional reference points—founded on assumptions of national and social homogeneity and cohesion—has also been connected to the ascendance of “culture.” Austin Sarat explained in 2001 the increasing frequency with which “culture” was being invoked with a sense of epistemological crisis:

In today’s academy, sociologists, political scientists, and lawyers find themselves invoking “culture” at the expense of, or in response to, an emerging crisis within their own master references, such as “the social,” “public opinion,” and “law.” The cultural, in short, has become a stand-in for interpretive grids that can no longer be utilized effectively.6

As a conscious theoretical and methodological response also to this perception of crisis, the “cultural turn” had been underway in (mostly Anglo-American) academia since at least the 1980s.7 Ushered in also by an awareness of a new “time-space compression”8 and, since the dissolution of the Soviet Union, the decline of the postwar world order and the specter of an entirely unbridled global capitalism, “globalization” and “transnationalization,” although centuries in the making, were becoming the focal point of a more and more flourishing text production. With the inadequacy of the traditional theoretical coordinates and frameworks particularly visible in this context, “culture” figured prominently in many burgeoning literatures on the postnational condition; cultural anthropology, cultural sociology, and the up-and-coming transdisciplinary cluster of “cultural studies” were at the forefront of theorizing transnational and global phenomena.9 This affinity between “global” subject and “cultural” method was further facilitated by the alliance between the methodological turn toward culture and “postmodernism” (to the degree that, at times, the two were treated as intrinsically linked or even synonymous).10 Connected loosely by a shared sense of the exhaustion of the project of modernity and distrust of its master narratives, themes such as displacement, fragmentation, hybridization, and creolization were playing a major role in “postmodern” writings, which resonated with themes encountered in the study of globalization—themes often played on in a metaphorical sense but now reflected in a postnational reality of migrant streams and a plethora of diasporic experiences. Thus overlapping with postcolonial perspectives as well,11 the innumerable ways in which “the global” and “the local” are inextricably intertwined12 were, from the outset, a primary concern for global and transnational studies literatures.

B. Culture, Legal Globalization, and Transnational Law

Did “culture” hold a similar promise for the attempts to grapple with the effects of “globalization,” “transnationalization,” and “denationalization” on law? Anxieties about the fragmentation and deterritorialization of law were looming large, and the state-based rationality of modern legal theory seemed to capitulate before new phenomena that did not fit the explanatory model of the “Westphalian Duo.”13 And did the ever popular lex mercatoria as the model of private transnational ordering, with its pseudo-medieval roots,14 not find its equivalent in something like a neo-medieval reality in which law and society were not held together by the nation-state, but dissolved in a disparate multiplicity that did not align with Westphalian borders, of groups, corporations, structures—and possibly cultures?15

Given such shared concerns, a central role for culture in the study of transnationalization and law might have seemed not unlikely. To be sure, in legal scholarship writ large, the “cultural turn” had left its imprints with the ascent of cultural legal studies16—and an all too frequent invocation of “legal culture.”17 Another point of contact was that, early on, scholars interested in transnational law, globalization, etc. considered legal pluralism to be a suitable lens to move past state-centered perceptions of law and to better understand not only the “global” plurality of (non-state) laws but also “local” pluralism as it related to transnational processes. Especially the anthropological tradition of legal pluralism has a disciplinary affinity to “culture,” at times even equating legal with cultural pluralism—resonating, again, with the theme of a plurality of cultures replacing the (always unrealistic) paradigm of “a” society contained within the nation-state, and with the need to redefine the relation between law, state,18 and society.19 Boaventura de Sousa Santos, himself not only crossing the boundary between legal theory and social science, but also between sociology and anthropology,20 made another connection by explicitly linking these challenges to central concepts to a crisis of the dominant Western socio-cultural paradigm of modernity, and announced that a “new”21 legal pluralism held the foremost methodological promise for coming to terms with the postmodern condition,22 including, explicitly, the theorization of a “transnational legality.”23

Of course, only a fairly small subset of mainstream scholarship would be interested in such an angle to begin with, namely, scholars observing law from the transdisciplinary vantage points of (legal) sociology, anthropology, and history,24 and those with broader cultural-studies proclivities of cultural representation and narration, gravitating more toward the humanities.25 Yet would such “culturist” perspectives (in the broadest sense) assume a more pronounced role in the literatures on globalization and transnational law, which had been a site of investigation for authors with theoretical and socio-legal interests?

As we shall see, socio-legal scholars had indeed a significant role to play in the early attempts to make sense of a “globalized” culture (and not limited to “legal” culture).26 However, as Ralf Michaels observed in 2009, “[s]cholars of legal globalization are often interested more in the global than in the local, more in legal structures and institutions than in the culture of the communities that create them and live by them (…).”27 An accurate observation back then, it still holds true today, more than a decade later, at least as far as the second part of the statement is concerned. The sensitivity to the entanglement of “the local” and “the global” may be said to be more heightened today. Yet while the social groups involved in transnational legal processes and practices—Lawrence Friedman, pioneer of the use of “culture” in socio-legal studies, has called them the “carriers of transnational law,”28 Roger Cotterrell and others prefer “community”29 to “culture” but are driven by similar questions—have attracted some scholarly attention, they remain on the margins of the burgeoning fields and disciplines-in-the-making of “law and globalization” and transnational law.

This is unsurprising insofar as mainstream legal scholarship is widely characterized by an instrumentalist approach.30 Undoubtedly, the subfields of legal globalization studies and transnational law have a much stronger theoretical and interdisciplinary bent than the mainstream of legal scholarship. However, a strong instrumentalist undercurrent can be detected here as well, an instrumentalism which indeed seems to have little use for the scholarly observation of “cultures,” at least not for its own sake31—which is consistent with the fact that the field also attracts many scholar-activists understandably less interested in mere observation than in precipitating actual change. Ultimately, however, it appears to be a matter of disciplinary perspective: lawyers simply tend to ask specific kinds of questions. Rooted in the tradition of carving out and defending a genuinely and irreducibly “juristic” perspective for the academic discipline of law,32 even purely theoretical debates in transnational law, despite having moved away from state-centered questions of the “validity” of law, still display a predilection toward legitimacy and normativity.33

This particular disciplinary interest and perspective also shaped the way in which “legal pluralism” was co-opted and reconstructed in the theorization of transnational phenomena. The rhetoric of global or transnational legal pluralism counts among the most popular tropes in addressing the experience of fragmentation and the co-existence of multiple transnational legalities.34 Yet in the process of being appropriated by global/transnational law scholarship, “legal pluralism” largely lost its connection to cultural observation, a connection that had been so important in the anthropological tradition of legal pluralism. This decoupling occurred not only because the terminology of legal pluralism was adopted without its content. It is a phenomenon of thematic adaptation to the disciplinary perspective of law and legal theory; after all, legal pluralism in its empirical, sociological/anthropological “social fact” denomination does not have any normative implications for legal policy and institutional design, thus being silent on the aspects in which lawyers may be most interested.35 The difference in perspective even re-emerged in the context of theoretical reconstruction that draws on interdisciplinary and especially sociological scholarship, exemplified by Gunther Teubner’s sophisticated theorization of a “global legal pluralism” that, based in Luhmannian systems theory, explicitly advocated a discursive turn (in the sense of closed, self-referential communications) instead of a cultural one.36

Of course, although rather marginal, cultural analysis in transnational/global law is by no means non-existent, and it spans the entire bandwidth from social-science-based methodologies to cultural studies approaches grounded in the humanities, as exemplified by Jothie Rajah’s contribution to this collection on cultural representations of and as transnational law.37 However, there is also, as is the case with legal scholarship writ large, a notable discrepancy between the remarkable frequency with which the term “legal culture” and specifically also the compound “transnational legal culture” are invoked, and the number of instances that could be considered as treating “culture as a serious theoretical concept,” in the words of Susan Sibley.38

Such cases of “serious” use rightfully command our foremost attention. Yet given that “culture” is such a powerful signifier, its invocation can in itself be interesting as a speech act in certain contexts, deployed, for example, as a strategic move39 or a performative gesture. This aspect of performativity is subtly highlighted in Annelise Riles’s ethnography of human rights lawyers, whose invocation of “culture” becomes a performative stance (of a paradoxically instrumental critique of legal instrumentalism).40 Her account sharpens our awareness of the different significations and performative values that “culture” takes on in divergent disciplinary contexts;41 for instance, when observing the instrumental and somewhat flippant use of “culture” among lawyers, the anthropological onlooker performs a self-reflexive double-checking that reflects culture’s formative significance for their disciplinary identity, its importance as “anthropology’s signature symbol.”42 In a more general sense, this is a reminder that there are not only different disciplinary,43 but also different regional and linguistic traditions of using the term “culture,” including its connection to “law.”44 Any account of “culture” thus requires some cultural contextualization and sensitivity.

With this background in mind, I shall give, in the remainder of this chapter, a short, selective (and necessarily incomplete) overview of the ways in which “culture” has been used in transnational law/global law contexts. By no means do I wish to advocate a certain kind of use—these pages are not intended as an extension of the well-known debate pro or contra the use of “legal culture” or about its “heuristic value.”45 However, one should bear in mind that an approach that is “cultural” insofar as it focuses on actual human actors in actual contexts and places (instead of “norms” in an imagined deterritorialized transnational “space”) may help to avoid the pitfalls of intellectually separating “the global” and “the local,” and may instill awareness of phenomena that other transnational law perspectives might not easily identify as genuinely “transnational” or not even “legal.”46

II. “Transnational Legal Culture(s)” between Culture and Civilization

A. “Transnational,” “Legal,” “Culture”

If coupling the concept of “legal” with the notorious “mega-concept” of culture leads to “conceptual tumult,”47 then adding on the “slippery concept of the transnational”48 does not make things easier. All three concepts are per se unstable—and a connection between them only further exacerbates the inherent uncertainties. Not only does the “transnational” further challenge the “legal,” as we have already suggested, but it also throws into relief that the concept of culture itself has a history that connects it to the nation-state and also to a nationalized notion of law.49 Moreover, the definition, understanding, and use not only of “culture” but also of the words “law”50 and “transnational”51 are of course heavily influenced by disciplinary perspective, which further enhances the likelihood of transdisciplinary misunderstandings.

The many difficulties associated with the invocation of “legal culture” have been the topic of the aforementioned debate,52 with a particular focus on the interaction between socio-legal and comparative legal studies, the details of which need not be rehashed here in great detail. (However, note, again, the instrumentalist gravitational pull: “legal culture” seems to have been discussed especially in comparative law circles since comparing is something one can do with culture, instead of just describing and interpreting it.) The main criticisms leveled at the attempts to operationalize “legal culture” are the vastness and amorphous nature of the concept,53 the risk of essentializing culture,54 and the tendency to fall into the trap of tautological reasoning, that is, to explain phenomena as a function of a specific “culture” whose properties are extrapolated from the very phenomena it is supposed to explain.55

In a similar vein, Silbey has distinguished an “empirical” and an “analytic” meaning of “culture” and has found harsh words for their careless intermingling: “Since the cultural turn of the 1980s, use of the word culture has proliferated so much that the historic confusion has infested scholarship in almost every field of inquiry where it is invoked.”56 The two meanings she defines as follows:

One meaning names a particular world of beliefs and practices associated with a specific group. The second meaning is analytic rather than empirical, referring to the outcome of social analysis—an abstracted system of symbols and meanings, both the product and context of social action. In the former use, referring to the distinctive customs, opinions, and practices of a particular group or society, the term is often used in the plural, as in the legal cultures of Japan and China, or in reference to African or Latin cultures. In the latter analytic sense, the word is used in the singular, as in legal culture, or the culture of academia.57

This polysemy requires further elucidation. Although discussion of what is meant by “legal culture” usually opens with Lawrence Friedman’s use of the concept in 1969 as a contribution to the theory of law and development,58 the expansiveness of the culture concept and especially the distinction between the “analytic” and pluralizable “empirical” meanings of culture have to be read, of course, against the backdrop of the word’s complex semantic history, which reaches further back in time.59

B. The Historical Semantics of “Culture” and the Tropes of “Convergence” and “Clash”

This is not the place to dig through the endless layers of semantic sediment encrusting “culture,” notoriously “one of the two or three most difficult words in the English language.”60 Yet in order to understand the “historic confusion” and its persistence today, as well as its relevance for our topic, it is helpful to keep in mind the tension between the genealogy of “culture” in the sense of “high culture” on the one hand, approximating the French rationalistic and enlightenment-driven civilisation with its implication of the betterment of humankind, and, on the other hand, its counter-enlightenment version, associated with Herder and evoking the “spirit” of a certain “people,” from the outset a stand-in for the lack of nationhood.61 It was an understanding in the vein of this second genealogy that inspired anthropological usage at the beginning of the twentieth century, a conception of culture as “a specific way of life” of a group, in the words of Marshal Sahlins.62 This understanding was also the model for the culture concept when it “exploded”63 out of anthropology and spread to the broader North American academia in the first half of the twentieth century; it is connected to what Sahlins calls modern “culturalism,” defined as “the claim to one’s own mode of existence as a superior value and a political right, precisely in opposition to a foreign-imperial presence.”64 In the face of globalization, anthropology adapted its own approach to culture by calling into question earlier conceptual ties to the nation-state and to notions of continuous, territorialized traditions.65 When cultural identities and boundaries became more difficult to align with territorial borders, the concept of “culture” itself had to cease to be static.66

The vestiges of the civilization/way-of-life opposition remain buried in the semantic sediment of the term “culture” and lead to an intrinsic ambivalence and fluidity that cannot be simply captured as a “confusion” of two strictly distinct meanings; the polysemy of “culture” occurs in the same semantic field, which makes for a fluidity and indeterminacy that allows for an idiosyncratic slippage in which both meanings are simultaneously present. This fluidity re-emerges in contemporary theories of “world culture” and globalization, particularly visible in two of their most prevalent tropes: the tropes of “convergence” and “clash.”67 For example, the “world culture” envisioned by the neo-institutionalist “world comity” approach emphasizes “iso-morphisms” and convergence driven by a Weberian sense of rationalization,68 thus evocative of a “world civilization.” The depiction of a global “Western” modernity clashing with local cultures, on the other hand, emphasizes “culture” as a local “way of life.” Even if, in the depiction of the “clash,” the “Western way of life” is referred to as a (pluralizable) “culture” as well, there is a slippage between culture in the sense of a (Western) people-culture and culture in the sense of (universalistic) civilization, while on the non-Western side of the “clash,” culture takes on connotations of the tribal and customary. The resulting impression is, in a phrase by Wendy Brown playing on the described slippage, that “‘we’ have culture while culture has ‘them’. Or we have culture while they are a culture.”69

Turning thus, finally, to “transnational legal culture,” we note that its use indeed frequently oscillates between the “empirical” and the “analytic” and, at the same time, between the connotations of “group culture” and “civilization culture”; “transnational” and “global” are often treated as interchangeable in this context. Images of a global cultural convergence and the emergence of a global, modern legal culture have been notably sketched by law-and-culture pioneer Lawrence Friedman.70 Notions of convergence—partly mixed with or at least not clearly separated from universalistic implications71—can also be found in many of the invocations of culture in the context of a global/transnational human rights culture,72 rule-of-law culture,73 or culture of constitutionalism.74 One often encounters the term “transnational legal culture” not as a reference to a specific group but rather as a description of something of a civilizational state among jurists worldwide. For example, Brian Tamanaha has spoken of “a developing transnational legal culture,” defined as “the law-related ideas, knowledge, beliefs, and attitudes of legal specialists” indicated by “a trend towards the citation of the decisions of courts of other nations” and propelled by an increasing transnationalization of legal studies, scholarship, and practice.75 It is in this sense—of something that is being “fostered”—that the compound can be found on websites promoting programs of “global,” “international,” and “transnational” legal education.76

Similarly, transnational law trailblazer Harry Arthurs, reflecting on interviews he had conducted with lawyers from seven different countries on the topic of an emergent transnational labor law, asked whether a transnational legal culture could influence the lawyers’ attitudes toward their field. The interviewees were mostly members of large transnational law firms, acted primarily for large transnational corporations, were experienced in working alongside lawyers from other jurisdictions, and, in many cases, had received legal training in “foreign” jurisdictions, especially the United States. “In short,” Arthurs summed up, “if there were such a thing as a transnational legal culture, then these lawyers would be deeply involved in it.”77 According to Arthurs’s findings, this—potential, hypothetical—involvement did not seem to have much of an impact on the way the interviewed labor law specialists approached their field, as they perceived it mostly as a matter of domestic law. The negative finding spared Arthurs from having to attempt a more concrete definition of “transnational legal culture” and what it means to be “involved in it.” Rather, Arthurs presented it—in an “I-know-it-when-I-see-it” sort of manner—as obvious that transnational lawyers working in “global law firms” would be the paradigmatic representatives of such a culture—while he conveys, through his choice of verbal forms, a mixture of skepticism and irony as to the very existence of “such a thing as transnational legal culture.”

By contrast, Amy Kapczynski, to name another example, has been more explicit in postulating a “transnational legal culture” as a function of legal globalization in her study on the implementation of the TRIPS Agreement in India’s pharmaceutical industry.78 Indian patent law institutions operate in an increasingly transnationalized legal culture. Kapczynski describes transnational legal culture as a product of the activities of transnational regulatory networks, the exchange of policy papers, and the global dissemination of scholarship, and notes that it is also characterized by transnational citation practices; at the same time, she is highly sensitive to the fact that transnational legal culture is disproportionately shaped by hegemonic, “high-protection” jurisdictions. Transnational legal culture influences local practice in a way that leads to “structural ‘isomorphism,’” to use Kapczynski’s explicitly neo-institutionalist vocabulary.79

Such a contrasting of “the transnational” and “the national/local” takes us to transnational legal culture in the context of the trope of the “clash.” The colliding of Western universalistic “values” and (local, non-Western) “cultures” has been abundantly discussed from various theoretical perspectives with respect to human rights.80 As Sally Engle Merry summed up the debate in this context, “the global/local divide is often conceptualized as the opposition between right and culture, or even civilization and culture.”81 Merry went on to point to literatures demonstrating that human rights resistance often misuses and strategically misinterprets “culture.” Furthermore, in order to make possible a better understanding of “the global/local interface,” she explained that local cultures are not confronted with an amorphous Western “civilization” or “values” crystallized in the notion of human rights, but rather—thus switching from “civilization” to culture in the “empirical” sense—with another culture of a distinct concrete group: the transnational legal culture of global human rights lawyers.82 She thus revisited a theme she had developed in an earlier piece: the projection of “culture” as a cipher of the uncivilized other while defining oneself as culture-free:

Culture is as important in shaping human rights conferences as it is in structuring village mortuary rituals. Thinking about culture as local and unchanging implies that villages are full of culture but that there is no culture in the conference halls of New York and Geneva. However, UN meetings are deeply shaped by culture. The transnational elites who populate these halls think they are doing law but they are actually making culture. This is a culture of transnational modernity, one that specifies procedures for collaborative decision-making, conceptions of global social justice, and definitions of gender roles. In these settings, human rights lawyers talk about culture. as tradition, as static, and as incorporating harmful practices, while they position themselves as representing modernity and law, a culture-free zone.83

This concrete perception of “‘culture’ in the specific sense of a potential subject of ethnographic study,” as Annelise Riles has put it,84 differs markedly from earlier descriptions of human rights as “cultural”85 in the sense of being rooted in a specific shared Western history. The lack of cultural self-awareness analyzed by Merry and elaborated on by Riles is connected to a perception of culture that appears related, again, to the specific disciplinary angle of law: lawyers/legal scholars are less willing (or able) to follow the changing conceptualizations of “culture” in other disciplines (Merry)86 or they cannot help but approach “culture” instrumentally (Riles), and thus reconstruct their own, intra-disciplinary concept of culture.87

Such disciplinary bias is also related to the perception that “we” have law while “others” have “customs,” “traditions,” and “cultural norms,” which itself has a long tradition;88 it re-emerges in unexpected places, for example, in systems theory approaches to transnational law, when the degree to which norms are “culturally” embedded mainly figures as an indicator that functional differentiation into a “legal system” is lacking, sophisticated functional differentiation being the putative hallmark of modern society.89

Most recently, Tanisha Fazal has turned the traditional image of the “clash” on its head, provincializing Western culture: in her account, it is American legal culture that is local and parochial, and clashes with “transnational legal culture.” In this image, “members of the international law community” who “share a transnational legal culture” and “tend to hold cosmopolitan commitments” are attempting “to encourage the American national security establishment to take their legal obligations more seriously, to adopt a culture of human rights”;90 here, then, the “civilizing mission” has returned to the United States.

III. Transnational “Third Cultures”

A. Approaches to “Global Culture” and the Concept of “Third Cultures”

The “transnational elites of human rights law” are associated with transnational organizational structures that were perceived as figuring among the drivers or “motors”91 of (legal) globalization from an early stage: intergovernmental organizations (IGOs), international nongovernmental organizations (INGOs), and transnational corporations (TNCs). These structures have been the focus of copious cultural analysis in various disciplines. Taking into account the role of the economy and the increasing relevance of private ordering systems and contractual forms of governance, the role of the law and legal professionals, especially transnationally practicing lawyers and arbitrators, came under scrutiny early on.

This interest was documented, for example, in the 1990 “Global Culture” special issue of Theory, Culture & Society, which brought together several contributions that have come to be considered pathbreaking in their respective disciplines.92 It included two papers, one by Yves Dezalay93 and the other by Volkmar Gessner and Angelika Schade,94 which inquired, from a socio-legal perspective, into the role transnational lawyering had to play in the complex interrelation between globalization and culture. The collection set out to investigate this relationship in an attempt to understand the complexity of global processes and global/local interactions, at a time when the “global” macro-theories either had little interest in culture—as was the case with the “world systems” (Wallerstein)95 and “world society” theories (at least in Luhmann’s version)96—or, like the “world comity” approach, theorized, in rationalistic terms, globalization as global convergence.97 As editor Mike Featherstone explained from the vantage point of sociology,98 the special issue thus attempted to integrate and adopt insights of “postmodern” cultural studies with their strong emphasis on hybridization and creolization—a theme considered to have become, over time, the third major trope in globalization-and-culture, next to “clash” and “convergence.”99 In this context, it is the concept of newly emerging transnational “third cultures” to which several contributions attach great weight as products and vectors of globalization.100 This approach could build on earlier work regarding the “new tribe”101 of transnational individuals, and, in particular, on the concept of a “third culture” used by Useem et al. to denote the product of bi- or transnational encounters—a concept that could, again, be stretched from the particular to the universal:

We call this complex of patterns the third culture, and define it broadly as the behavior patterns created, shared, and learned by men of different societies who are in the process of relating their societies, or sections thereof, to each other. Put on the widest social scale, one can refer to a world-encompassing third culture and, taken as a whole, one can view it as the common social heritage of mankind. Seen in its particularistic aspects, it includes the shared understandings of such disparate groupings as the United Nations, the European common market, the ecumenical movement of the Christian Church, the international exchange of students, international communities of scientists or artists, and the diplomatic community.102

In contrast, in the 1990 “Global Culture” collection, Swedish anthropologist Ulf Hannerz focused more on the particular and explained that “transnational cultures today tend to be more or less clear-cut occupational cultures,” giving as examples intellectuals, bureaucrats, politicians, business people, and journalists; he also underscored the entanglement of local and transnational cultures and noted the hegemonic European and North American presence in transnational cultures, in that transnational cultures are “in different ways extensions or transformations of the cultures of western Europe and North America” and their “institutions…tend to be organized so as to make people from western Europe and North America feel as much at home as possible (by using their languages, for one thing).”103

B. “Third” Cultures, Communities, and Legal Globalization

Such a hegemonic impact of American firms, in particular, is diagnosed by Dezalay in his contribution to the special issue.104 This study and his subsequent works with Bryant Garth, another pioneer in this field,105 which reflected on the role of (especially US-based) transnational “mega” law firms and on lawyers in “genuinely” transnational fields like transnational arbitration,106 proved highly influential; on their basis, an ample literature on transnational lawyering has sprung up.107 As far as the role of “culture” is explicitly considered in this literature, it is often in the context of the trope of the “clash” between national or local legal cultures and the importation (and imposition) of transnational law, often heavily influenced by American legal culture.108

Santos rejected the claimed emergence of a genuine “third culture” in this context exactly because of the hegemonic position of American firms in the globalization of “Big Law”; instead, he saw it as an example of a “globalized localism.”109 By contrast, Gessner concluded, in an interpretation of Dezalay’s work, that “[t]his very small community has created its own legal culture.”110 Gessner’s intervention was rooted in the research agenda for a sociological approach to “cross-border legal relations” that he had formulated with Schade in the 1990 “Global Culture” collection. Citing the proliferation of cross-border contracts worldwide and a neglect of the cultural aspects of these phenomena in legal research,111 their starting point was the increasing likelihood of “intercultural conflicts” (i.e., “clashes”); this approach still strongly associated “culture” with the nation-state and extrapolated from this position when reflecting on “cultural conflict in world society.” The authors hypothesized that there is, in business relationships, the potential for a “third culture” to develop that navigates and attenuates the conflict112 and thus can create certainty/stability where formal legal structures are missing;113 these cultures would be actively shaped by the actors involved. In this respect, the authors’ research agenda envisioned an extension of Macaulay’s well-known socio-legal work on business relationships in the United States.114

Gessner followed up on this agenda in later contributions,115 with an increasing focus on group coherence that enabled him to differentiate the tight-knit “arbitration club” as a “third culture” from the general cultural patterns forming under the influence of US law firms, thus emphasizing the specific ways of a specific group of actors.116 The legally most relevant “third cultures” emerge, he opined, as “phenomena of the lex mercatoria,”117 as exemplified by the diamond trade (referencing Lisa Bernstein’s famous work),118 banking networks,119 and the reinsurance business.120

Such a particularistic understanding of “third cultures” in the sense of a coherent group (very much a “potential subject of ethnographic study,” in Riles’s formulation) suggests a proximity to the concept of “community,” which has been proposed by several scholars as a notion central to theorizing the network structures animating transnational processes.121 Sociologists and socio-legal scholars, in particular, have elaborated on the potential of such an approach—maybe in a discipline-instilled reflex to invoke the traditional society/community dichotomy and to revert to “community” in the face of challenges to the conventional understanding of “society.”122 Cotterrell has posited that “the concept of community is helpful, indeed essential to make sense of transnational law in socio-legal theory.”123 While the “community” concept seems suitable for capturing social formations such as the tight-knit “Diamond Dealers Club” described by Bernstein, it seems much more problematic when applied to other global economic networks that allow for only fleeting and depersonalized interactions. Applying this perspective to phenomena that do not give rise to any degree of coherence or homogeneity usually associated with “community” seems counterintuitive and has been criticized accordingly.124 The appropriate response to such criticism would have to be, as Cotterrell has explained, to drain “community” of “any residual romanticism” and adjust the concept so as to think rather of “networks of community” that can be merely instrumental in character, as opposed to traditional, affective, and belief-based.125

IV. Transnationalism from Above and from Below

A. Other Transnational Legal Cultures and Communities

Thus far, we have considered the “transnational legal cultures” of a “transnational elite,” composed of human rights lawyers, transnational arbitrators and lawyers, and financial and commercial networks/communities. These are examples of groups typically perceived as the “actors of the transnationalization of law” (among other structures/institutions such as IGOs, INGOs, etc.).126 Yet returning to the examples of “third cultures” that scholars like Useem have offered,127 it is obvious that they only represent a small section of the possible array of transnational “third cultures.” Gessner explained:

They [sc.: third cultures] develop in in the world society just as semi-autonomous fields develop in national society, are defined by a limited number of actors who share (economic or idealist) interests, have common ethics and follow the same patterns and customs. Worldwide third cultures are the scientific communities, the mafias, the religious communities, and above all those commercial branches that were able to a large degree to monopolize the area of their activity.

As we have seen, among these “third cultures,” it is mostly the commercial phenomena related to the “lex mercatoria” that have attracted scholarly interest—which is, of course, in line with the primary foci of transnational law/legal globalization scholarship. The other examples that Gessner enumerates seem, by contrast, to be rather rarely perceived as phenomena that fall under the disciplinary purview of “transnational law”—despite the fact that they are undoubtedly “transnational,” and, many would argue, they also display the characteristics of the “legal.”

One of the reasons for this disciplinary restriction is that the legal cultures of noncommercial communities are associated with the traditional understanding of legal pluralism as a matter of the co-existence of multiple legal orders within a jurisdiction, at first primarily in the (post)colonial context, but then also with regard to the relationship between state and non-state legal orders within Western nation-states.128 In this context, the question of whether, for example, religious law qualifies as law in the sense of legal pluralism, is the well-known and much-discussed question of the “definitional stop” (Twining), “legal” versus “normative,” and “strong” versus “weak” versions of pluralism.129

B. Which Globalization, which Transnational Law?

The new brand of “global” and “transnational” legal pluralism that has sprung up in recent decades has generally not concerned itself with these phenomena, perceiving them rather as a matter of “intra-state” non-state law.130 Like the concept of “globalization” in general, and in the context of legal scholarship specifically, the “global” and the “transnational” have, of course, mostly been associated with economic processes; furthermore, there is a tendency to restrict the study of legal globalization and transnational law to recent phenomena connected to the “contemporary” globalization. Alberto Febbrajo has made this restriction explicit and built it into his typology of legal cultures: in contrast to “traditional legal cultures” that look to the past, “global legal culture” is, for him, something that emerges as a response to the new challenges and culture clashes of the globalized condition and is thus, by its very nature, novel.131 Jewish law or Islamic law may be “global” in the truly planetary sense—novel they are surely not.

In this vein, Francis Snyder has identified globalization as a multitude of processes “characteristic of our time.” “Global legal pluralism” is then understood as the governance of global economic networks through the conjunction of institutional, normative, and processual “sites.”132 For Snyder, this is an attempt to capture globalization as a legal phenomenon; perspectives that address it as a political or cultural phenomenon are acknowledged as necessary for understanding the “more general framework” but are also clearly treated as separate.133

Gunther Teubner’s conceptualization of “global legal pluralism” in his famous “Global Bukowina,” published in 1997 and particularly influential for the burgeoning “field,” is of specific significance in this respect as it not only moves away from previous pluralist areas of interest but also clearly states that, in order to deal with the “new” and “global” law, legal pluralism will need to turn away from a method that focuses on “cultures” and “communities”:

However, there are important differences between the above [sc. the new global “living law”] and Ehrlich’s “living law” of Bukowina. New theories of legal pluralism have turned away from colonial situations and are now focusing on the interrelationship between nation state law and the diverse laws of ethnic, cultural and religious communities. There will yet have to be another turn if the theories are to cope with worldwide legal pluralism. The new global, living law does not draw its strength from the law of ethnic communities as the old local living law was supposed to do and the more recent patchwork of minorities law is now supposed to do. Clearly, the “lifeworld” of different groups and communities is not the principal source for global law. Theories of legal pluralism will have to reformulate their core concepts, shifting their focus from groups and communities to discourses and communicative networks.134

The argument for a reconceptualization of legal pluralism in the spirit of autopoetic theory Teubner had developed in an earlier response to Santos’s connection between pluralism and postmodernism;135 the main thrust of his criticism had been that the postmodern fascination with “the plural, the local, the subversive” led only to theoretical vagueness and ambiguity—which, as Teubner ironically stated, was after all “the very charm of postmodernism.”136 Yet while Teubner in both interventions “hasten[s] to add”137 that the alternative theoretical focus on the binary code of “legal/illegal” would not restrict “legal” systems to state law, there is clearly a sense that some “laws” matter more than others, especially when it comes to the truly pressing questions of the new global reality. The fact that the “cultural,” the “ethnic,” and the “religious” can themselves cross the borders of nation-states and indeed can themselves be “global” appears, from this perspective, to be of rather limited relevance—they all stand for the traditional, parochial, and premodern, which has no bearing on the new, accelerated dynamics of a worldwide legal/economic governance.138

Which cultures, which communities, and which normativities are to be integrated into the discourse of legal globalization and transnational law thus becomes less a question of the correct or proper definition of concepts and rather one of the definition of a research field and disciplinary self-understanding. This explains why, despite the fascination of transnational law scholars with questions of self-regulation and private ordering, truly transnational phenomena such as Romani law—which was famously described as a case of “autonomous lawmaking” by Walter Weyrauch and Maureen Bell139—would rarely be conceptualized as a matter of transnational/global law or transnational/global legal culture.140

C. “Transnational” from the Other Side

Yet, of course, the rules (whether we call them legal or not) that “ethnic,” “religious,” and “cultural” groups live by gain everyday importance precisely because of the worldwide streams of migration and the phenomena of displacement that also constitute “globalization”—even more so if we accept that globalization is in fact not a recent phenomenon, including colonial globalization in the definition.141 Disciplines primarily concerned with the cultural implications of globalization have been particularly alert to this disjunction produced by perspectives primarily focused on transnational “drivers” of globalization, perspectives which have been labeled “transnationalism from above.” Such approaches have been contrasted with an avowedly non-elite, counterhegemonic “transnationalism from below,” which examines the “ethnoscape of migrants, social movements and coalitions” and their daily lives and practices.142

With a particular focus on the latter, “transnational studies” emerged in the 1990s as the study of “the transnational” perceived as an interstitial space, as an “in-between” beyond the simple contrast of “the global” and “the local” that makes it possible to theorize the localized effects of “globalization.” As Aihwa Ong put it, it is especially the binary perception of “the global” as political economic [and we might add: legal] and “the local” as cultural that a “transnational” focus challenges, given the “horizontal and relational nature of the contemporary economic, social, and cultural processes that stream across spaces.”143

Decades ago, scholars such as Santos and Twining already suggested models of pluralism that reflected the complex transnational interlegality and also explicitly encompassed subaltern perspectives,144 drawing “attention to the existence of normative orders that are generally ignored, overlooked, arcane, or even invisible.”145 Such perspectives help to not leave unnoticed the implications that cultural “minor transnationalisms”146 may have also for legal scholarship,147 specifically the sometimes hardly visible changes traditional normative practices undergo under conditions of displacement, of being “out of site,”148 brought about by “globalization” in all its dimensions.

Important and ambitious work that engages with these perspectives and sensitivities is being undertaken, and more and more so, particularly from the disciplinary vantage points of (legal) sociology and anthropology. Is this then, too, “transnational law”? Again: the extent to which the “field” or “discipline” of “transnational law” considers this kind of “transnational” and this kind of “law” to be within its purview is determined not by an external reality but by (forming and existing) disciplinary traditions and cultures. However, specifically for a discipline that aims at a better understanding of “globalization,” there is something to be said for holistic perspectives that do not confine themselves to the study of “genuinely” global or transnational processes and institutions.149 And—there is also something to be said for an academic taxonomy and disciplinary demarcation that refuses to play, through epistemological separation, into the pervasive cognitive dissonance that has such an important role in enabling and perpetuating global inequality.150 “Transnational law is not likely to become a term of art for a new body of law, nor does Jessup so intend it,” wrote a reviewer of Jessup’s Storrs Lectures in 1957.151 Not determined or defined by a distinct “body of law” but rather understood as a developing discourse within a discipline in the process of coming into its own, “transnational law” and its gatekeepers have to decide just how methodologically and substantively inclusive, interdisciplinary, and critical they want it to be.152
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Chapter 5

 The Postmodern Normative Anxiety of Transnational Legal Studies

The Challenge of Legal Rematerialization beyond the Nation-State


Giulia Claudia Leonelli




I. Introduction

What lies at the heart of the normative anxiety—or “constitutional itch”1—plaguing transnational legal studies? Is there any way forward to fill the normative and political vacuum of transnational legal theory? This chapter endeavors to answer these questions, exploring the normative dilemma of transnational legal studies.2

Section II sets the stage for the following analysis, providing a brief overview of the shift from intergovernmental processes to transgovernmental networks and the rise of the transnational dimension. Against this overall background, this section specifically focuses on Transnational Legal Pluralism and the notion of Transnational Legal Orders, casting light on the deconstructive enterprise of these theories and yet pointing to their normative conundrum.

Section III puts forward an alternative understanding of “transnational law” and “transnational legal analysis,” explaining how this different perspective opens up opportunities for the reconstruction of a normative discourse on law’s legitimacy at times of globalization. Section IV provides a concise insight into Conflicts Law theory, analyzing its attempt to safeguard law’s legitimacy by recoupling law and politics beyond the nation-state level. The Conflicts Law approach endeavors to address the issue of ubiquitous regulatory conflicts in the “post-national constellation”;3 this may offer a way forward to solve the normative conundrum of transnational legal studies. Nonetheless, the prospects of success of Conflicts Law theory fade in an increasingly complex social and legal reality.

After an assessment of the merits of Conflicts Law, and upon acknowledging the important lessons taught by this approach, section V highlights the limits to its successful application. The weakness of the framework lies in its strong reliance on legal procedural categories and the notion of deliberation, which are in turn rooted in modern, rationalist, and constructivist paradigms of legal and political theory. Against this backdrop, the chapter concludes that a postmodern normative theory, advocating the rematerialization of law beyond the nation-state, may in fact be the only way forward to address the postmodern normative anxiety of transnational legal studies.

II. From Intergovernmental Processes to Transgovernmental Networks and Law’s Transnationalization: Transnational Legal Pluralism and Transnational Legal Orders

More than sixty years have elapsed since Jessup deplored the lack of a comprehensive framework and of adequate terminology to encompass the “law applicable to the complex interrelated world community.”4 If Jessup’s notion of transnational law strove to bridge the gap between Public and Private International Law,5 decades of research since then have documented the methodological and theoretical attempt to capture the unfolding of globalization, its impact on law and the emergence of norm-making beyond state-to-state interactions.

The notion of “transnational law” is nowadays as contested as ever. The same applies to any specific definitions of the scope, boundaries, and focus of “transnational legal theory.” For this reason, reconstructing the legal theoretical evolution underlying the shift to the transnational paradigm is all the more important to fully grasp the many challenges that transnational legal studies seek to address.

The end of the equation between law, on the one hand, and state law, on the other, has been defined as “globalization’s gift to law.”6 It is indeed the crisis of the notion and paradigm of state sovereignty, as further magnified by the centrifugal tendencies of globalization, which has led to increasing challenges to the traditional notion of law as state-made and enforced at state level. National law has nowadays ceased to be the sole anchor for legal analysis; this underlines the contingency of the association between the notions of “law” and “nation-state,” or “society” and “politically structured national society.” In this perspective, increasing scholarly attention to law’s transnationalization has first and foremost marked a shift away from the traditional focus on intergovernmental processes.7

The intergovernmental dimension, or methodological nationalism,8 postulates the utter centrality of the nation-state in respect of questions of agency in legal norm-making. Intergovernmental processes are driven by heads of state or national officials, who negotiate international agreements on behalf of their nation-states and pursuing their national interests. They do so in their role as ministerial leads or heads of department, relying on authority that is derived from their domestic legal order.9 Public International Law, binding on nation-state units, is the field of law traditionally associated to the intergovernmental level, whereas International Relations theory is the corresponding field of analysis within political sciences. “Input” legitimacy,10 grounded on representative—majoritarian—democracy in the nation-state, is the overarching normative paradigm of the Westphalian order. For this reason, the question of law’s normative legitimacy is uncontroversial in the intergovernmental landscape. The logics of legal ordering are state-driven; the legitimacy of law beyond the nation-state level thus flows from the same sources which legitimize the nation-state itself, that is, representative democracy.

By contrast, transgovernmental processes designate a range of negotiations and agreements against the background of the progressive “disaggregation” of the nation-state.11 In its stead, we have been witnessing the rise and increasing specialization, insulation, and entrenchment of transgovernmental networks of technical experts, regulators, and standard-setters.12 The transgovernmental paradigm signals a shift away from the traditional notion of state sovereignty and from the creation of binding legal rules between sovereign nation-states. It emphasizes the key role played by networks of experts who, quite removed from parliamentary oversight and the intergovernmental treatymaking process, coordinate national or regional policymaking with a view to harmonizing regulatory standards. Out of the ruins of methodological nationalism arose a complex set of expert and sector-driven regulatory processes, which has since then eroded traditional modes of democratic agency and “input” legitimacy. Allegedly neutral and objective technical expertise, or “output” legitimacy,13 thus became the overarching normative yardstick.

Unsurprisingly, this paradigm entrenched in the face of increasing economic interdependency and interconnectedness. Narratives around the proliferation of transgovernmental networks and expert committees, handling and mobilizing a vast amount of sector-specific data, came to be associated with the takeoff of technology, finance, and knowledge-transfer that characterized the Roaring Nineties.14 Perhaps more importantly, technocratic standard-setting has also facilitated transnational regulatory convergence through the elimination of nontariff barriers to trade, thus paving the way for further trade liberalization and the increasing “dis-embedding” of transnational markets.15 Yet again, for the purpose of the analysis in this section, issues of normative legitimacy do not arise under the transgovernmental model of legal ordering. Technical expertise, including majority scientific opinion and cost-benefit effectiveness,16 is the uncontroversial normative yardstick.

At the end of this analytical journey from intergovernmental to transgovernmental processes, how has transnational legal theory reframed the notion of law and the mission of legal analysis? In what sense do transnational legal studies lack any normative underpinnings? This section endeavors to answer these questions through a concise analysis of two prominent theories, Transnational Legal Pluralism (TLP)17 and Transnational Legal Ordering (TLO) theory.18

The thread in TLP and TLO theory is the acknowledgment of the limits of methodological nationalism. In a world which is not yet postnational, but where a Westphalian perspective on law is increasingly inadequate to grasp the logics of societal ordering and self-ordering, the first challenge lies in rethinking the traditional methodological and theoretical underpinnings of legal analysis. Further, both theories deploy the terminology of “transnational.”19 This choice is not arbitrary: the notion of “global” law is understood as misleading in that the processes leading to law’s increasing transnationalization have both a variable spatial reach and diverging degrees of normative settlement.20 Finally, and importantly, both theories have marked a “societal” turn in the analysis of law at times of globalization. TLP is rooted in systems theory, while the theorization of Transnational Legal Orders (TLOs) draws on sociolegal approaches; nonetheless, both theories endeavor to shed some light on the social embeddedness and social construction of law. Firstly, they have cast light on the changing distribution of power and authority at times of globalization, describing how national law and state-to-state interactions have been complemented by the rise of societal regulation and self-regulation; this has resulted in a new focus on norm-making beyond the nation-state level. Secondly, they have both analyzed the evolution and increasing hybridization of law, beyond the traditional dichotomy of “law” and “nonlaw.”

Under TLP’s systems theoretical model, law’s transnationalization is understood as a legal reflection of the restructuring and reordering of societal activities beyond the nation-state; in other words, it mirrors the increasing complexity, functional differentiation and fragmentation of the “World Society.”21 The transformations of law in an era of globalization reflect the nature of the nation-state as a constituent part of society and, more specifically, a historically, geographically, and politically contingent emanation of societal ordering.22 In this light, TLP explores the evolving relationship between law and society against a more encompassing, cross-territorial background. The transnational realm does not designate a territorially demarcated level; rather, it encompasses a socially structured space of interactions, which the traditional “national” and “international” legal heuristics struggle to embrace.23

On these grounds TLP theory, whose goal is to combine a sociological perspective on legal pluralism24 with an analysis of law’s migration away from the nation-state level,25 has placed law’s “outside” at the center of its analysis;26 this is understood as the institutional context and societal environment where norms are created, applied, and enforced. A closely related concern arises with regard to the sociology of transnational lawmaking; namely, a focus on who regulates, with which means, and in whose interests.27 The deconstruction of law’s social embeddedness has thus gone hand in hand with a strong emphasis on questions of agency, which are indeed salient under TLP theory. To this end, TLP has deployed the Actors, Norms, and Processes toolbox to uncover the social construction of norm-making.28 Yet, the normative dimension of law’s legitimacy has remained completely unexplored. This lies at the heart of the “constitutional itch” of TLP theory.

If due regard is paid to TLP’s systems theoretical roots, it is ultimately unsurprising that normative dilemmas shall remain unaddressed under this theory. From the self-contained vantage point of systems theoretical models, the legal system’s evolution and autopoietic self-reproduction implies that legal developments do not “allow a larger societal discourse to set, shape and further define [the] meaning and distinction of legal-illegal—against the tides of domestic and international conflict.”29 In other words, law—understood as a self-referential system—can neither offer any normative model for the structuring of social order,30 nor determine the outcome of any political and socioeconomic conflicts.

Reflexive law, as a transposition of systems theory to legal analysis, has endeavored to overcome the twentieth-century dichotomization of law as ancillary to the “public” or the “private” realm, the “state” or the “market.”31 Indeed, postmodern reflexive law has reformulated the challenges of law in sociological terms, shifting its focus away from the political—“public” versus “private”—debates underlying modern legal analysis. Reflexive law was theorized as an alternative to legal formalization, but it deliberately retreated “from taking responsibility for substantive outcomes”;32 in other words, it endeavored to overcome the Welfare State’s paradigm of legal materialization and purposive law33 by opening up to society through its own reflexive orientation.34 Accordingly, reflexive law has bypassed both political and normative analysis, leaving them behind. Legal re-materialization, that is, the repoliticization of law beyond the nation-state level, has been famously alleged to “remove law even further away from other social discourses, instead of bringing it closer to them.”35 On these grounds, reflexive law has rather endeavored to structure the underlying processes of a range of autonomous societal systems, facilitating the development and legal expression of these societal rationalities.36

To draw some preliminary conclusions, systems theoretical—postmodern—paradigms of legal analysis have focused on making law “receptive to the full spectrum of societal rationalities.”37 Against this background, the normative chaos of law in the globalization era cannot be possibly tackled by value-neutral reflexive law. In the face of increasingly complex regulatory conflicts and ubiquitous normative contestation, any normative sense appears to be lost in the transnational realm; all legal claims to validity and legitimacy are open to challenge. “A view from everywhere” ultimately turns out to be “a view from nowhere”:38 TLP can neither offer any normative answers, nor point to any normative yardsticks. This is, indeed, the postmodern normative dilemma of TLP theory.

Different considerations apply to TLO theory; yet, they lead to similar conclusions. The starting point for the theorization of TLO has been the search for a perspective to accommodate “processes of local, national, international and transnational public and private law-making and practice in dynamic tension within a single analytical frame.”39 TLOs are defined as “a collection of formalised legal norms and associated organisations and actors that authoritatively order the understanding and practice of law across national jurisdictions.” As in the sociolegal tradition, the notion of “legal” ordering encompasses a plurality of more or less hybrid, public and private patterns of norm-making. The “ordering” element refers to the ability of transnational norms to alter the normative orientations of those applying the law, shaping social behavior.40 Research on TLOs has thus investigated the development of transnational norm-making in different regulatory fields, deconstructing its reach, contestation, and entrenchment across different territorial scales and levels of societal organization.41 The “normative settlement” of a TLO measures the extent to which transnational norms structure and alter social behavior.42 The “alignment” element, importantly, addresses the issue of whether the regulatory scope and boundaries of a TLO are univocally framed.43 Finally, the “institutionalization” of a TLO results from a combination of its normative settlement and alignment.44

Turning back to the question of law’s legitimacy, what we witness is still a normative vacuum. TLO theory inquires into the gradual and contested social construction of legal ordering in the transnational sphere; yet, normative considerations on the legitimacy of TLOs are beyond its sociolegal focus. Borrowing a famous definition, no distinction exists between law’s facticity and law’s validity or legitimacy in transnational legal ordering.45 The normative legitimacy of transnational legal ordering, as such, is not even contemplated; any normative analysis, in fact, is absorbed into legal realism.46

Against this overall backdrop, the “societal” turn of TLP and TLO theory has clearly brought them further and further away from any normative inquiry into the dynamics informing law’s transnationalization. Transnational legal studies have marked a shift from the prior focus on intergovernmental and transgovernmental processes; yet, no normative yardsticks have been identified to replace the paradigms of “input” and “output” legitimacy, state democracy and technical expertise.47 The reconstruction of a normative discourse on law’s legitimacy is beyond the radar of both systems theoretical and sociolegal approaches to transnational law, and a postmodern normative anxiety lingers in these postmodern accounts of law in the globalization era. The next section puts forward an alternative understanding of “transnational law” and “transnational legal analysis.” Upon a brief overview of the rationale, boundaries, and scope of “transnational legal analysis” as a methodological framework, the section explores how this different approach, through the identification of transnational conflict constellations, opens up opportunities for a normative inquiry into the legitimacy of law beyond the nation-state. This paves the way for the following account of Conflicts Law theory.

III. Transnational Law as a Social Reality and Transnational Legal Analysis as a Methodological Framework: Deconstructing Transnational Legal Narratives

The transnationalization of law is driven by and results from increasingly complex dynamics of legal deterritorialization,48 pluralization,49 and hybridization:50 transnational law may then be understood as a social reality and a social product of global interdependencies and interconnectedness. From this perspective, “transnational law” might be defined as the regulatory infrastructure underpinning asymmetric globalization processes in different spheres of social action; a regulatory infrastructure which all traditional legal categories fail to capture.51

“Transnational law,” understood as a regulatory infrastructure, is shaped and informed by a plurality of transnational legal narratives.52 The coexistence, overlap, interaction, and conflict of these different legal narratives determines the features and spatial reach of the transnational regulatory infrastructure.53 Transnational legal narratives, however, do not exist in a social vacuum; nor do they appear out of thin air. They originate from different regulatory sites and are socially constructed from within, across and beyond the nation-state.54

From this perspective, the origins of legal narratives feeding into the transnational regulatory infrastructure may lie in national jurisdictions and national legal systems. In other words, transnational narratives may be rooted in specific legal categories originating from national law.55 Positive legal regimes such as WTO law or EU law, or legal instruments such as free trade agreements or investment treaties, might also play a key role in creating, reinforcing, challenging, or settling transnational discourses, thus informing transnational legal narratives.56 In this light, law within the nation-state as well as positive, formalized legal regimes unfolding across the national level are both integral to the social construction of transnational legal narratives.

The implications of this alternative framing of “transnational law” are twofold. Firstly, the focus shifts away from the traditional object of inquiry of transnational legal studies, that is, standards and norms enacted by societal actors operating beyond the nation-state level, to encompass regulatory frameworks, legal categories, and case law within and across the nation-state level. This might involve a close analysis of national legal systems or positive, formalized legal regimes.57 In this perspective, the analysis of regulatory governance beyond the nation-state is understood as a necessary and yet not sufficient condition to grasp the operation of the transnational regulatory infrastructure; different legal systems must also be assessed.

Secondly, the aim is no longer to investigate the changing distribution of power in the globalization era, the rise of societal governance and self-governance and the increasing hybridization of law.58 Rather, “transnational legal analysis” deconstructs the political, socioeconomic and distributional implications of different legal narratives informing the transnational regulatory infrastructure, taking into consideration specific and circumscribed issue areas.59

On these grounds, “transnational legal analysis” becomes a methodological framework to uncover the social construction of transnational legal narratives. While indebted to TLP’s notion of transnational law as a “methodological lens,”60 this alternative understanding of “transnational legal analysis” puts the accent on structural—legal and regulatory—questions rather than on agency.61 At its heart lies the legal deconstruction of transnational narratives against the backdrop of discrete legal regimes and regulatory systems, rather than a sociolegal focus on Actors, Norms, and Processes.62 For the purposes of the analysis of this chapter, this has one important implication: it opens up opportunities for a normative inquiry into the legitimacy of the transnational regulatory infrastructure, as resulting from the interaction of different or opposed legal discourses.

The deconstruction of transnational narratives from within, across, and beyond the nation-state level casts light on a plurality of regulatory conflicts. Indeed, the existence of clashing transnational narratives is a reflection of regulatory conflicts between national legal systems, between national legal systems and international or “supranational” legal regimes, and between societal governance and different legal orders. These conflicts need to be solved, in order to safeguard law’s normative legitimacy. This is the point where Conflicts Law theory comes into play.

“Conflict constellations” have been mapped and assessed by Conflicts Law theory, whose goal is the reconstruction of a normative discourse on the legitimacy of law in the face of its increasing transnationalization.63 The next section provides an overview of Conflicts Law theory, explaining how this framework endeavors to safeguard law’s validity and legitimacy through the resolution of regulatory conflicts. Does this mark the end of the analysis, and a solution to the normative dilemma of transnational legal studies?

IV. Recoupling Law and Politics beyond the Nation-State: Conflicts Law Theory

Conflicts Law is located halfway through the shift from modern to postmodern paradigms of legal analysis. As sections IV and V will explain, Conflicts Law endeavors to face legal challenges which are typical of the postmodern era; nonetheless, its roots lie in modern paradigms of legal and political theory.

The Conflicts Law approach is first and foremost influenced by Jürgen Habermas’s theory of communicative action. While acknowledging the crisis of the Welfare State, purposive normativity, and legal materialization,64 Habermas famously advocated the reconstruction of a normative discourse on the legitimacy of law through the repoliticization and redemocratization of the postnational constellation.65 In the face of law’s migration away from the nation-state, Habermas theorized the necessity to recouple law and politics beyond the nation-state level and beyond the underlying paradigm of national representative democracy. This marks a considerable turn away from systems theoretical or sociolegal accounts; politics, as the only way forward to safeguard law’s normative legitimacy, lies at the heart of Habermas’s theorization.

After leaving all nation-state categories behind, Habermas’s struggle to safeguard both political democracy and law’s legitimacy relies on the notion of deliberation. The paradigms of communicative action and discursive ethics postulate inclusion and rational deliberative processes, wherein all political actors involved agree over the result of deliberation.66 The successful construction of the deliberative democratic process does, in and by itself, legitimate the outcome of deliberation: in other words, it ensures that the relevant decisions will be regarded as being normatively legitimate by all participants to the process. In this light, law’s normative legitimacy relies on procedural deliberation; in the face of ubiquitous political and socioeconomic contestation, law’s legitimacy in the postnational constellation can only be grounded on law’s own procedural ability to mediate between all interests at stake, solve legal conflicts, and generate agreement.67 This sheds some light on the modern, rationalist, and constructivist foundations of both deliberative democracy and legal proceduralization68 as a bridge “between facts and norms.”69

The Conflicts Law framework is also indebted to Polanyi’s theorization of the double movement,70 whereby market disembedding—that is, unconstrained trade liberalization and market deregulation—is eventually bound to trigger societal reactions and market re-regulation. Polanyi famously theorized the intertwined nature of market disembedding movements and re-embedding countermovements, commodification, and decommodification, trade liberalization, and social re-regulation. In the face of law’s migration away from the nation-state level, legal analysis shall then endeavor to conceptualize how transnational markets may be re-embedded through law;71 this is the point where the notion of legal proceduralization and the deconstruction of the “economy as a polity”72 intersect. Under Conflicts Law theory, legal proceduralization is the way forward to solve regulatory conflicts and safeguard law’s normative legitimacy as well as a toolbox to explore how, and in which forms, the law of the postnational constellation may succeed in re-embedding transnational markets, complementing market-building with the market-correcting logics of re-regulation.73

Against this overall background, Conflicts Law has deployed the Private International Law—Conflict of Laws—apparatus to structure a comprehensive procedural framework for the management and solution of legal conflicts in the postnational landscape. Conflicts Law theory pursues a threefold aim: recoupling law and politics beyond the nation-state and beyond technocracy, balancing transnational integration with the need to preserve diversity and pluralism, and re-embedding the increasingly disembedded transnational markets through re-regulation. Symmetrically, three different kinds of conflict constellations are tackled through three specific types of law-mediated frameworks.

In the first, vertical conflict constellations, the law-mediated solution of any conflicts between national and international or supranational legal regimes is at stake.74 The solution can neither consist in the selection of one legal order, to the detriment of the other, nor in the imposition of a uniform, homogenous legal regime. Rather, the challenge lies in the identification of a meta-norm for the procedural management of the relevant legal conflicts. Searching for an agreeable meta-norm implies a shift away from the identification of any substantive criteria for decision-making, and a direct focus on the procedural elements which shall discursively mediate and facilitate the resolution of the relevant legal conflicts.75 The overarching aim is the one of balancing transnational integration and legal and value pluralism.

Secondly, horizontal conflict constellations involve a clash between same-level legal systems. Although horizontal conflicts call for a substantive response, Conflicts Law theory focuses on the procedural aspects of decision-making. Political deliberation, whereby technical, political, socioeconomic, and cultural factors are fruitfully weighed and balanced against each other, is understood as the only way forward to ensure recognition from all participants to the process, safeguarding law’s normative legitimacy.76

Finally, diagonal conflict constellations lie at the heart of the relationship between legal ordering and societal regulation and self-regulation; the solution of such conflicts requires the development of procedural criteria to incorporate and embed private norm-making within the regulatory process. The aim is to give recognition to “private transnationalism,” re-embedding it within the regulatory process.77

On these grounds, by providing a coherent legal theoretical framework for the solution of different dimensions of regulatory conflict, Conflicts Law has achieved its aim to reconstruct a discourse on law’s normative legitimacy in the postnational constellation. The next section highlights the merits and strengths of this theoretical construct; nonetheless, it also points to its main weakness. This paves the way for a different argument in favor of legal rematerialization beyond the nation-state.

V. The Perils of Legal Proceduralization and the Amorphous World Society

The first merit of Conflicts Law lies in that it has brought normative and political theory back to the postmodern landscape of transnational legal studies, endeavoring to safeguard law’s legitimacy through deliberative forms of political democracy. This strikes a stark contrast with systems theoretical and sociolegal accounts of transnational law. Secondly, Conflicts Law resorts to legal proceduralization as a means to pursue three specific goals; in this sense, it has identified new normative yardsticks beyond both “input” and “output” legitimacy. By recoupling law and politics beyond the nation-state level and national representative democracy, Conflicts Law breaks with methodological nationalism and “input” legitimacy. Further, by advocating postnational political deliberation and by rejecting technocracy, it has left the logics of “output” legitimacy behind. To conclude, and at a more general level, Conflicts Law theory has powerfully argued that political redemocratization, a pluralistic model of transnational integration, and market re-regulation are the only way forward to achieve authentic transnational integration through law; deliberation and agreement over political and socioeconomic values are thus key to safeguard law’s normative legitimacy in the postnational constellation. Symmetrically, technocracy, top-down regulatory convergence, and unconstrained market disembedding will not underpin any long-lasting forms of transnational legalization or societal integration beyond the nation-state. Indeed, they are bound to eventually trigger political and socioeconomic countermovements.

The limits of Conflicts Law theory surface as soon as the framework is applied to the practice of—postmodern—legal and regulatory conflicts. As concisely explained in section IV, Conflicts Law theory faces the challenges of law’s transnationalization through a radically procedural perspective on law’s ability to tackle highly complex conflict constellations. By resorting to procedural categories and deliberative notions of democracy, Conflicts Law takes a rationalist and constructivist stance, drawing on the modernist tradition. In this sense, an unresolved inner tension exists between Conflicts Law theory’s modernist foundations and its application to the postmodern legal landscape.

Conflicts Law has been the object of some criticism on the grounds that it overlooks the irreducible complexity of social reality and social conflicts.78 Its radical procedural focus may thus end up disregarding the substantive values at stake in transnational conflict constellations and the substantive reasons and implications of legal conflict.79

Further, and importantly, deliberative and communicative processes do not exist in a political and socio-economic vacuum.80 Conflicts Law has laid out a procedural framework which should facilitate the rational solution of legal conflicts, underpinning agreement over substantive values; however, in the lack of any preexisting shared values, can conflicts be successfully solved by resorting to procedural categories? This question goes back to the traditional debate on the dialectical relationship of material versus procedural factors. Are deliberative processes the way forward to construct shared substantive identities, principles, and values, which will in turn underpin genuine societal integration and ensure that law is normatively legitimate? Or is the existence of shared substantive identities, principles, and values the precondition to achieve successful procedural deliberation? Can consciousness and communication underpin societal integration,81 or does social existence determine consciousness and communication? Are substantive identities, principles, and values generated through—rational—communicative processes, or are they the outcome and the reflection of material—socioeconomic and political—structures? Ultimately, does the existence of a “life-world”82 rely on material or procedural, objective or intersubjective factors? What are the driving forces of societal integration?

This does not mean to suggest that procedural deliberation and the procedural struggle to identify normatively legitimate solutions cannot work. However, it suggests that they will work where a set of substantive preconditions are met. Most importantly, successful procedural deliberation largely results from preexisting shared value systems, principles and goals. From this perspective, the success of truly deliberative practices is a procedural reflection of preexisting substantive factors and conditions; the failure of deliberation, on the other hand, is the procedural reflection of an unbridgeable normative gap.83

The dialectics of material—socioeconomic and political—factors translate into societal complexity, differentiation, and fragmentation. This erodes law’s procedural ability to solve conflicts and generate agreement. This challenge is magnified in the postmodern landscape; the restructuring of societal activities beyond the traditional political, socioeconomic, and cultural anchor of the nation-state has resulted in an ambivalent model of societal integration. The World Society might as well be defined as an amorphous World Society:84 while increasingly homogenized by top-down pressures for transnational regulatory convergence and trade liberalization, it is inherently fragmented in political, socioeconomic, and cultural terms.

Against this overall backdrop, the prospects for Conflicts Law to procedurally reconstruct shared principles and values, solve ubiquitous conflicts, and redemocratize the postnational constellation appear rather bleak. If transnational regulatory convergence is ultimately regarded as a goal, in so far as the harmonization of standards and the progressive elimination of nontariff barriers to trade foster transnational market access, are there any chances to identify a procedural meta-norm to reconcile “unity” and “diversity” in vertical conflicts? Arguably, there are very few such chances; the externalities of neoliberalism are before our eyes, and societal countermovements have soon followed. Increasing nationalism and protectionism, Brexit, Trumpism, and the gradual unravelling of the World Trade Organization all testify to law’s inability to fruitfully balance and reconcile transnational integration and legal and value pluralism over the past decades.

Further, focusing on horizontal conflict constellations, what are the margins for procedural models of deliberative democracy to generate consensus and social integration? The boundaries between mere technical agreement and genuine political deliberation are inherently blurred in the postnational constellation; indeed, allegedly neutral technical—scientific and economic—expertise has played a pivotal role in facilitating transnational regulatory convergence.85 The flipside, in the lack of shared identities, is ubiquitous conflict over political, socioeconomic, and cultural values. This has produced and reinforced narratives against globalization and Europeanization, driven by technocrats and allegedly serving the interests of transnational élites to the detriment of national constituencies. As “sovereignty-enhancing” movements86 and populism thrive by reclaiming national sovereignty and national political democracy, legal proceduralization and rational deliberative processes appear increasingly inadequate to govern legal and political conflict within and beyond the national level.

Finally, how are we to procedurally address the structural social deficit of law beyond the nation-state? How are we to envisage any possibility to procedurally re-embed transnational markets, when trade liberalization has so far been the main driver of transnational integration? How are we to solve any diagonal conflicts, when societal regulation and self-regulation cannot possibly be re-embedded within any legal system?

The overarching aim of “transnational law,” understood as the regulatory infrastructure underpinning asymmetric globalization processes,87 has been the achievement of transnational regulatory convergence and trade liberalization. Symmetrically, integration beyond the nation-state has been informed by little more than technical expertise.88 On these grounds, we may as well conclude that Conflicts Law theory finds itself between a rock and a hard place. It advocates redemocratization, “unity” in “diversity,” and market re-regulation in the postnational constellation; nonetheless, it faces the challenges posed by technocracy, transnational regulatory convergence, and trade liberalization.89 Further, in the wake of ubiquitous contestation over substantive values, it fails in its attempt to provide a procedural solution to legal and regulatory conflicts.90 In the era of the amorphous World Society, the margins for procedural deliberation to recouple law and politics beyond the nation-state and reconstruct a normative legal discourse appear—at best—limited.91

In the face of increasingly complex conflict constellations, modern paradigms of legal proceduralization and deliberative democracy can no longer control the tensions of the postmodern era. The time is ripe for legal theory to develop a postmodern discourse on law’s normative legitimacy, advocating a turn back to substantive normativity and the rematerialization of law beyond the nation-state.

VI. The Challenge of Postmodern Normative Analysis: The Rematerialization of Law beyond the Nation-State

The failure of modern rationalism and constructivism in its attempt to procedurally safeguard law’s normative legitimacy paves the way for a postmodern analysis of the transnational evolution of substantive political and socioeconomic identities. Transnational legal theory must then face the challenge of repoliticizing law and fostering transnational forms of societal integration through the reconstruction of substantive—political and socioeconomic—identities, principles, and values.

This marks a turn back to legal materialization and purposive forms of normativity.92 Postmodern normative analysis thus leaves behind any claims to universality or universalization, acknowledging law’s inability to reconstruct a universally legitimate discourse.93 Yet again, just like at the times of Welfare State debates on “public” and “private” law, “state” and “market,” “left” and “right,” the legitimacy of law is assessed against the normative yardstick of substantive values. Nonetheless, the relevant debates, values at stake, and implications have significantly changed. The central question thus becomes “how, and under which forms, the formerly nation state based normative and political debates are likely to re-emerge at the transnational level”;94 this question lies at the heart of legal rematerialization beyond the nation-state.

An increasing number of transnational constituencies, cutting across territorial, sectoral, and societal barriers, have gradually emerged and entrenched throughout the last decade. Whether made up of consumers and stakeholders, environmentalists, political activists, nongovernmental organizations, feminist groups, governmental officers, epistemic communities, transnational corporations, or market actors, these fluid constituencies cut across developed, developing, and less-developed countries; transnational demographic, economic and information flows as well as new forms of communication and social media have all contributed to their development.

These transnational communities are cemented by the defense of substantive principles and values; these range from transnational trade liberalization and market-led models for global development to enhanced public health and consumer protection, environmental sustainability, climate change mitigation, fair trade, or food sovereignty. Whether transnational campaigners fight for the defense of women’s rights, in favor or against the conclusion of free trade agreements and investment treaties or with the goal of banning hazardous chemicals, pesticides or GMOs, their struggle still epitomizes the construction of new transnational identities and a battle for the defense of transnational values. What is at stake is in fact the fight for different models of globalization and global integration.

These transnational political and socioeconomic debates need to be identified and thoroughly explored. If the social construction of transnational legal narratives from within, across, and beyond the nation-state has gone hand in hand with the emergence of new transnational constituencies, the time has come for transnational legal studies to inquire into transnational substantive identities, principles, and values and reconstruct substantive normative arguments. Deconstructing competing transnational legal narratives against the backdrop of discrete regulatory layers can then pave the way for an analysis of the principles which should inform the solution of conflict constellations, the values that should be defended, and the aims that law should pursue from within, across, and beyond the national level.

If the time is not ripe for a global constitutional framework, and if legal proceduralization has failed in its attempt to recouple law and politics beyond the nation-state, legal analysis can still inquire on the political and socioeconomic stakes of globalization and structure substantive normative arguments. This would make transnational legal studies the site of a genuine debate between different or opposed visions for globalization; it would also open legal analysis up to the energies of new political communities and new forms of social dynamism. If transnational legal studies embrace the reconstruction of a postmodern normative discourse, transnational legal analysis will have the opportunity to breathe new life into politics, beyond the nation-state paradigm of “input” legitimacy and “output” legitimacy in transgovernmental networks. Indeed, the fluid dynamics of transnational redemocratization testify that a third option is available, beyond the dichotomous choice of national sovereignty versus expert and market-led globalization: legal analysis can in fact help identifying bottom-up opportunities for transnational—postconstitutional—redemocratization, and foster their development. This is the postmodern normative challenge of legal rematerialization beyond the nation-state.






Selective Bibliography


Everson, Michelle. “The Limits to the Conflicts Law Approach: Law in Times of Political Turmoil.” Transnational Legal Theory 2, no. 2 (2011): 271–285.


Habermas, Jürgen. Between Facts and Norms. Contributions to a Discourse Theory of Law and Democracy. Cambridge, MA: MIT Press, 1996.


Habermas, Jürgen. The Postnational Constellation. Political Essays. Cambridge, MA: MIT Press, 2001.


Halliday, Terence C. and Gregory Shaffer (eds.). Transnational Legal Orders. Cambridge: Cambridge University Press, 2015.


Joerges, Christian. “A New Type of Conflicts Law as the Legal Paradigm of the Post-National Constellation.” In Karl Polanyi, Globalisation and the Potential of Law in the Transnational Markets, edited by Christian Joerges and Joseph Falke, 465–501. Oxford: Hart Publishing, 2011.


Joerges, Christian and Michelle Everson, “Reconfiguring the Politics-Law Relationship in The Integration Project Through Conflicts Law Constitutionalism.” European Law Journal 18, no. 5 (2012): 644–666.


Joerges, Christian, Poul F. Kjaer, and Tommi Ralli. “Conflicts Law as Constitutional Form in the Post-National Constellation,” Transnational Legal Theory 2, no. 2 (2011): 153–165.


Leonelli, Giulia Claudia. “GMO Risks, Food Security, Climate Change and the Entrenchment of Neo-Liberal Legal Narratives.” Transnational Legal Theory 9, no. 3–4 (2018): 302–315.


Leonelli, Giulia Claudia. Transnational Narratives and Regulation of GMO Risks. Oxford: Hart Publishing, forthcoming 2021.


Luhmann, Niklas. Law as A Social System. Oxford: Oxford University Press, 2002.


Teubner, Gunther. “The Two Faces of Janus: Rethinking Legal Pluralism.” Cardozo Law Review 13, no. 5 (1992): 1443–1462.


Wiethölter, Rudolf. “Proceduralization of the Category of Law.” German Law Journal 12, no. 1 (2011): 466–473.


Zumbansen, Peer. “Law After the Welfare State: Formalism, Functionalism and the Ironic Turn of Reflexive Law.” American Journal of Comparative Law 56, no. 3 (2008): 769–805, at 789–790.


Zumbansen, Peer. “Transnational Legal Pluralism.” Transnational Legal Theory 10, no. 2 (2010): 141–189.


Zumbansen, Peer. “The Incurable Constitutional Itch: Transnational Private Regulatory Governance and the Woes of Legitimacy.” In Negotiating State and Non-State Law. The Challenge of Global and Local Legal Pluralism, edited by Michael Helfand, 83–111. Cambridge: Cambridge University Press, 2015.











1 Peer Zumbansen, “The Incurable Constitutional Itch: Transnational Private Regulatory Governance and the Woes of Legitimacy,” in Negotiating State and Non-State Law. The Challenge of Global and Local Legal Pluralism, ed. Michael Helfand (Cambridge: Cambridge University Press, 2015), 83–111.

2 The terms “transnational legal studies” and “transnational legal theory” are used interchangeably in this chapter. “Transnational legal analysis” is used in a more circumscribed sense, as explained in section III. Specific theoretical strands—e.g., Transnational Legal Pluralism and Transnational Legal Ordering theory—are analyzed in greater detail in section II.

3 For the original use of this terminology, see Jürgen Habermas, The Postnational Constellation. Political Essays (Cambridge MA/London: MIT Press, 2001). For its transposition to legal theory, see, inter alia, Christian Joerges, “Constitutionalism in Post-National Constellations: Contrasting Social Regulations in the EU and in the WTO,” in Constitutionalism, Multilevel Trade Governance and Social Regulation, eds. Christian Joerges and Ernst-Ulrich Petersmann (Oxford/Portland OR: Hart Publishing, 2006), 491–527; Christian Joerges, “A New Type of Conflicts Law as the Legal Paradigm of The Post-National Constellation,” in Karl Polanyi, Globalisation and The Potential of Law in the Transnational Markets, eds. Christian Joerges and Joseph Falke (Oxford/Portland OR: Hart Publishing, 2011), 465–501; Christian Joerges, Poul F. Kjaer, and Tommi Ralli, “Conflicts Law as Constitutional Form in the Post-National Constellation,” Transnational Legal Theory 2, no. 2 (2011): 153–165.

4 Philip C. Jessup, Transnational Law. Storrs Lectures in Jurisprudence at Yale Law School (New Haven CT/London: Yale University Press, 1956), 1.

5 Ibid., 2. See also Wolfgang Friedmann, Louis Henkin, and Oliver Lisstzyn eds., Transnational Law in a Changing Society: Essays in Honor of Philip C. Jessup (New York NY: Columbia University Press, 1972); Christian Tietje, Alan Brouder, and Karsten Nowrot eds., Philip C. Jessup’s Transnational Law Revisited, Beitrӓge zum Transnationalen Wirtschaftsrecht no. 50 (Halle-Wittenberg: Martin-Luther-Universitӓt, 2006); Peer Zumbansen ed., The Many Lives of Transnational Law. Critical Engagement with Jessup’s Bold Proposal (Cambridge: Cambridge University Press, 2020).

6 Roger Cotterrell, “Transnational Communities and the Concept of Law,” Ratio Juris 21, no. 1 (2008): 1–18, at 9.

7 See Peer Zumbansen, “Manifestations and Arguments: The Everyday Operation of Transnational Legal Pluralism,” in Oxford Handbook of Global Legal Pluralism, ed. Paul Schiff Berman (Oxford: Oxford University Press, forthcoming 2020), for an analysis of the way transnational legal studies, along with contemporaries such as Law and Globalization and Global Law, is associated with varying degrees of deconstructing commonly held perceptions of nation-state-based law, together with its attending legitimacy associations.

8 Cotterrell, supra note 6, at 4.

9 For a reconstruction of intergovernmental, transgovernmental, and transnational paradigms see Mark Pollack and Gregory Shaffer, “Transatlantic Governance in Historical and Theoretical Perspective,” in Transatlantic Governance in the Global Economy, eds. Mark Pollack and Gregory Shaffer (Lanham MD: Rowman and Littlefield Publishers, 2001), 3–42.

10 For the terminology of “input” and “output” legitimacy, see first and foremost Fritz W. Scharpf, Governing Europe. Effective and Democratic? (Oxford: Oxford University Press, 1999), and Fritz W. Scharpf, “Monetary Union, Fiscal Crisis and the Disabling of Democratic Accountability,” in Politics in the Age of Austerity, eds. Wolfgang Streeck and Armin Schäfer (Cambridge: Polity Press, 2013), 108–142. For a similar perspective on the advent of the “regulatory state” and “non-majoritarian institutions,” see Giandomenico Majone ed., Regulating Europe (London/New York NY: Routledge, 1996).

11 Anne-Marie Slaughter, “Breaking Out: The Proliferation of Actors in the International System,” in Global Prescriptions. The Production, Exportation and Importation a New Legal Orthodoxy, eds. Yves Dezalay and Bryant G. Garth (Ann Arbor MI: University of Michigan Press, 2002), 12–36; Anne-Marie Slaughter, A New World Order (Princeton NJ/Oxford: Princeton University Press, 2004), at 1–31 and 131–166; Anne-Marie Slaughter, “Disaggregated Sovereignty: Towards the Public Accountability of Global Government Networks,” Government and Opposition 39, no. 2 (2004): 159–190.

12 Slaughter, A New World Order, supra note 11, at 166–213.

13 Scharpf, Governing Europe. Effective and Democratic?, supra note 10; Scharpf, “Monetary Union, Fiscal Crisis and the Disabling of Democratic Accountability,” supra note 10.

14 This terminology was firstly used in Joseph Stiglitz, The Roaring Nineties (New York NY/London: W.W. Norton, 2003).

15 For an in-depth analysis of the interconnections between technical expertise and “technocratic” models of regulatory governance, transnational regulatory convergence and the neoliberal agenda, see Giulia Claudia Leonelli, Transnational Narratives and Regulation of GMO Risks (Oxford/Portland OR: Hart Publishing, forthcoming 2021). On the disembedding of transnational markets and Polanyi’s double movement theory, see infra sections IV and V.

16 Leonelli, supra note 15.

17 For an overview, see first and foremost Peer Zumbansen, “Transnational Legal Pluralism,” Transnational Legal Theory 10, no. 2 (2010): 141–189.

18 For an overview, see first and foremost Terence C. Halliday and Gregory Shaffer eds., Transnational Legal Orders (Cambridge: Cambridge University Press, 2015).

19 See, for instance, Zumbansen, supra note 17; Gralf-Peter Calliess and Peer Zumbansen, Rough Consensus and Running Code. A Theory of Transnational Private Law (Oxford/Portland OR: Hart Publishing, 2012); Peer Zumbansen, “Neither Public Nor Private, National Nor International: Transnational Corporate Governance From a Legal Pluralist Perspective,” Journal of Law and Society 38, no. 1 (2011): 50–75; Peer Zumbansen, “Transnational Private Regulatory Governance: Ambiguities of Public Authority and Private Power,” Law and Contemporary Problems 76, no. 2 (2013): 117–138; Zumbansen, “The Incurable Constitutional Itch,” supra note 1; Halliday and Shaffer, Transnational Legal Orders.

20 Terence C. Halliday and Gregory Shaffer, “Transnational Legal Orders,” in Transnational Legal Orders, eds. Terence C. Halliday and Gregory Shaffer (Cambridge: Cambridge University Press, 2015), 3–74, at 5.

21 Niklas Luhmann, “The World Society as a Social System,” International Journal of General Systems 8, no. 3 (1982): 131–138; Niklas Luhmann, “Globalization or World Society: How to Conceive a Modern Society?,” International Review of Sociology 7, no. 1 (1997): 67–79. See also Gunther Teubner, “Global Bukowina: Legal Pluralism in the World Society,” in Global Law Without a State, ed. Gunther Teubner (Dartmouth: Aldershot, 1997), 3–28; and Gunther Teubner, “Societal Constitutionalism: Alternatives to State-Centred Constitutional Theory?,” in Transnational Governance and Constitutionalism, eds. Christian Joerges, Inger-Johanne Sand, and Gunther Teubner (Oxford/Portland OR: Hart Publishing, 2004), 3–28.

22 Niklas Luhmann, Law as a Social System (Oxford: Oxford University Press, 2002).

23 Zumbansen, “Neither Public Nor Private,” supra note 19.

24 In this respect, TLP re-engages the traditional legal pluralist challenge to legal positivism, legal formalism, and any monistic understanding of law’s unity and hierarchy. Indeed, TLP testifies to the twentieth-century legal pluralist deconstruction of national law and today’s shift to the demarcation of national and transnational forms of legal ordering. See Zumbansen, supra note 17, at 187; and Zumbansen, supra note 7

25 Zumbansen, “Transnational Private Regulatory Governance,” supra note 19.

26 Zumbansen, “The Incurable Constitutional Itch,” supra note 1. See also Peer Zumbansen, “Where the Wild Things Are: Journeys to Transnational Legal Orders, and Back,” TLI Think! Paper no. 2016/07.

27 Zumbansen, “The Incurable Constitutional Itch,” supra note 1, at 106; Zumbansen, “Where the Wild Things Are,” supra note 26, at 28 and 41.

28 Peer Zumbansen, “Lochner Dis-Embedded: The Anxieties of Law in a Global Context,” Indiana Journal of Global Studies 20, no. 1 (2013): 29–69; Peer Zumbansen, “Theorizing as Activity: Transnational Legal Theory in Context,” in Law’s Ethical, Global and Theoretical Contexts. Essays in Honor of William Twining, eds. Christopher McCrudden, Upendra Baxi, and Abdul Paliwala (Cambridge: Cambridge University Press, 2015), 280–302; Zumbansen, “Where the Wild Things Are,” supra note 26, at 43.

29 Peer Zumbansen, “Book Review: Niklas Luhmann’s Law as a Social System” Social and Legal Studies 15, no. 3 (2006): 453–468, at 455.

30 Gunther Teubner, “Substantive and Reflexive Elements in Modern Law,” Law and Society Review 17, no. 2 (1983): 239–285, at 275; Gunther Teubner, “The Two Faces of Janus: Rethinking Legal Pluralism,” Cardozo Law Review 13, no. 5 (1992): 1443–1462.

31 Peer Zumbansen, “Law After the Welfare State: Formalism, Functionalism and the Ironic Turn of Reflexive Law,” American Journal of Comparative Law 56, no. 3 (2008): 769–805, at 789–790.

32 Teubner, “Substantive and Reflexive Elements in Modern Law,” supra note 30, at 254.

33 For a detailed analysis of the shift from legal formalization, to legal materialization and the rise of substantive/purposive normativity under the Welfare State era, to law’s reflexive turn, see Zumbansen, supra note 31.

34 Teubner, “Substantive and Reflexive Elements in Modern Law,” supra note 30, at 254–266; Gunther Teubner, “Autopoiesis in Law and Society: A Rejoinder to Blankenburg,” Law and Society Review 18, no. 2 (1984): 291–301; Teubner, “The Two Faces of Janus: Rethinking Legal Pluralism,” supra note 30.

35 Teubner, “Substantive and Reflexive Elements in Modern Law,” supra note 30, at 239.

36 Teubner, “Substantive and Reflexive Elements in Modern Law,” supra note 30, at 255 and 275–277; Teubner, supra note 34.

37 Zumbansen, supra note 31, at 789–790.

38 Zumbansen, supra note 7, at 101.

39 Halliday and Shaffer, “Transnational Legal Orders,” supra note 20, at 3.

40 Ibid., at 7–9.

41 “Recursivity” at transnational level is understood by Halliday and Shaffer as the creation, modification, interaction and entrenchment of regulation across and “between different levels of social organisation through which legal norms become institutionalized”; see Halliday and Shaffer, “Transnational Legal Orders,” supra note 20, at 16.

42 Halliday and Shaffer, “Transnational Legal Orders,” supra note 20, at 47.

43 Ibid., at 8.

44 Ibid., at 7 and 46.

45 On this dichotomy, see, inter alia, Christian Joerges, “Constitutionalism and Transnational Governance: Exploring a Magic Triangle,” in Transnational Governance and Constitutionalism, eds. Christian Joerges, Inger-Johanne Sand, and Gunther Teubner (Oxford/Portland OR: Hart Publishing, 2004), 339–375, at 351–353 and 372; and Joerges, “Constitutionalism in Post-National Constellations,” supra note 3, at 521 ff.

46 Substantiating this argument, albeit indirectly, see Gregory Shaffer, “International Legal Theory, International Law and Its Methodology: The New Legal Realist Approach to International Law,” Leiden Journal of International Law 28, no. 2 (2015): 189–210; Gregory Shaffer, “Legal Realism and International Law,” in International Legal Theory: Foundations and Frontiers, eds. Jeffrey L. Dunoff and Mark Pollack (Cambridge: Cambridge University Press, forthcoming 2020).

47 As directly associated to intergovernmental and transgovernmental processes—see supra in this section

48 See, for instance, the analysis of law’s migration away from the nation-state level in Gunther Handl, Joachim Zekoll, and Peer Zumbansen, Beyond Territoriality: Transnational Legal Authority in an Age of Globalization (Leiden: Martinus Nijhoff, 2012), as well as the inquiry into the dynamics of recursivity in Halliday and Shaffer, “Transnational Legal Orders,” supra note 20. The deterritorialization of law also encompasses the different dimension of law’s extraterritoriality, i.e., the increasing extraterritorial spillovers of national or regional legal systems. In this perspective, see Marise Cremona and Joanne Scott eds., EU Law Beyond EU Borders: The Extra-Territorial Reach of EU Law (Oxford: Oxford University Press, 2019).

49 See supra section II, for an overview of how transnational legal studies are indebted to legal pluralist thought.

50 See supra section II, on the focus in transnational legal studies on the fading boundaries of “law” and “nonlaw.”

51 Leonelli, supra note 15. For an argument that the transnational realm is a space of societal interaction that “national” and “international” legal heuristics struggle to embrace, see Zumbansen, “Neither Public Nor Private,” supra note 19.

52 Leonelli, supra note 15.

53 Ibid.

54 Ibid. For the use of similar terminology, albeit against the different backdrop of TLO theory, see Terence C. Halliday and Gregory Shaffer, “With, Within and Beyond The State: The Promise and Limits of Transnational Legal Ordering,” UC Irvine School of Law Research Paper no. 59/2016.

55 Leonelli, supra note 15. Sassen also highlighted how the driving logics of globalization are constructed from within, as well as beyond, the nation-state. See Saskia Sassen, Territory, Authority, Rights. From Medieval to Global Assemblages (Princeton NY/Oxford: Princeton University Press, 2006); Saskia Sassen, A Sociology of Globalization (New York NY/London: W.W. Norton, 2007).

56 Ibid.

57 Leonelli, supra note 15.

58 See supra section II.

59 Leonelli, supra note 15, focuses on competing transnational legal narratives on the governance of the uncertain public health and environmental risks posed by GMOs. The analysis cuts across national jurisdictions, positive systems of “supranational” and international law, and societal standard-setting. In a similar perspective, even though from a Public International Law perspective, see Anne Saab, Narratives of Hunger in International Law (Cambridge: Cambridge University Press, 2019)—analyzing the fields of international climate change law, intellectual property law and human rights.

60 Zumbansen, “Neither Public Nor Private,” supra note 19.

61 For the rich—and much broader—sociological debate on the dichotomy of “structure” and “agency,” see, inter alia, Pierre Bourdieu, Outline of A Theory of Practice (Cambridge: Cambridge University Press, transl. 2013), and Anthony Giddens, The Constitution of Society (Cambridge: Polity Press, 1984).

62 See supra section II.

63 See, inter alia, Joerges, “Constitutionalism in Post-National Constellations,” supra note 3; Joerges, “A New Type of Conflicts Law,” supra note 3; Joerges, Kjaer, and Ralli, “Conflicts Law as Constitutional Form in the Post-National Constellation,” supra note 3. For a specific application of Conflicts Law theory to European Union law, see, inter alia, Christian Joerges, “Deliberative Supra-Nationalism: Two Defences,” European Law Journal 8, no. 1 (2002): 133–151; Christian Joerges, “Integration Through Conflicts Law. On the Defence of the European Project by Means of Alternative Conceptualisation of Legal Constitutionalisation,” in Conflict of Laws and Laws of Conflict in Europe and Beyond—Patterns of Supranational and Transnational Juridification, ed. Rainer Nickel (Antwerp: Intersentia, 2010), 377–400; Christian Joerges, “Unity in Diversity as Europe’s Vocation and Conflicts Law as Europe’s Constitutional Form,” in After Globalisation. New Patterns of Conflict and Their Sociological and Legal Re-Constructions, ed. Christian Joerges (Oslo: ARENA/RECON, 2011), 65–124; Christian Joerges and Michelle Everson, “Reconfiguring the Politics-Law Relationship in The Integration Project Through Conflicts Law Constitutionalism,” European Law Journal 18, no. 5 (2012): 644–666.

64 Jürgen Habermas, Legitimation Crisis (Cambridge: Polity Press, 1988); Jürgen Habermas, “The New Obscurity: The Crisis of the Welfare State and the Exhaustion of Utopian Energies,” in The New Conservatism. Cultural Criticism and the Historians’ Debate, ed. Jürgen Habermas (Cambridge MA/London: MIT Press, 1989).

65 Jürgen Habermas, Between Facts and Norms. Contributions to a Discourse Theory of Law and Democracy (Cambridge MA/London: MIT Press, 1996); Habermas, supra note 3.

66 Habermas, Between Facts and Norms, supra note 65, particularly at 118 ff., 132 ff., and 287 ff.

67 Jürgen Habermas, Communication and the Evolution of Society (Boston MA: Beacon Press, 1979), at 184 ff.; Habermas, Between Facts and Norms, supra note 3.

68 Habermas, “The New Obscurity,” supra note 64; Habermas, Between Facts and Norms, supra note 65, at 287 ff. and 427 ff. For an overview of legal proceduralization within legal theory, see Rudolf Wiethölter, “Proceduralization of the Category of Law,” in Critical Legal Thought: An American-German Debate, eds. Christian Joerges and David Trubek (Baden-Baden: Nomos, 1985), 501–510; Rudolf Wiethölter, “Materialization and Proceduralization in Modern Law,” in Dilemmas of Law in the Welfare State, ed. Gunther Teubner (Berlin/New York NY: Walter de Gruyter, 1986), 221–249; Rudolf Wiethölter, “Just-ifications of a Law of Society,” in Paradoxes and Inconsistencies in the Law, eds. Oren Perez and Gunther Teubner (Oxford/Portland OR: Hart Publishing, 2006), 65–76; Rudolf Wiethölter, “Proceduralization of the Category of Law,” in “Critical Legal Thought: an American-German Debate. An Introduction at the Occasion of Its Republication in the German Law Journal 25 Years Later,” eds. Christian Joerges, David Trubek, and Peer Zumbansen, German Law Journal 12, no. 1 (2011): 466–473.

69 Habermas, Between Facts and Norms, supra note 65, 287 ff. and 427 ff.

70 Karl Polanyi, The Great Transformation. The Political and Economic Origins of Our Time (Boston MA: Beacon Press, 1944). See also Christian Joerges and Poul F. Kjaer eds., Transnational Standards of Social Protection. Contrasting European and International Governance (Oslo: ARENA/RECON, 2008), at 13 ff.; Joerges and Falke, Karl Polanyi, supra note 3.

71 Joerges and Kjaer, Transnational Standards, supra note 70, at 13 ff.

72 Christian Joerges, Bo Stråth, and Peter Wagner eds., The Economy as Polity: The Political Constitution of Contemporary Capitalism (London: UCL Press, 2005).

73 Joerges, “A New Type of Conflicts Law,” supra note 3, at 470 ff. In this sense, Conflicts Law indirectly identifies market re-embedding as a further condition to safeguard law’s legitimacy.

74 For a more detailed overview of the framework set out to solve vertical, horizontal and diagonal conflicts, see Joerges, “A New Type of Conflicts Law,” supra note 3.

75 The famous Cassis de Dijon case has been used to exemplify a successful solution of vertical conflicts, with specific reference to European Union law; see Joerges, “Constitutionalism in Post-National Constellations,” supra note 3, at 501ff.

76 The solution of horizontal conflicts has been exemplified, with specific reference to European Union law, by the dynamics of Comitology; see Christian Joerges and Jürgen Neyer, “Transforming Strategic Interaction Into Deliberative Problem-Solving: European Comitology in the Foodstuff Sector,” Journal of European Public Policy 4, no. 4 (1997): 609–625; Christian Joerges and Jürgen Neyer, “From Inter-Governmental Bargaining to Deliberative Political Processes: The Constitutionalisation of Comitology,” European Law Journal 3, no. 3 (1997): 273–299; Christian Joerges, “Good Governance Through Comitology?,” in EU Committees: Social Regulation, Law and Politics, eds. Christian Joerges and Ellen Vos (Oxford/Portland OR: Hart Publishing, 1999), 311–338.

77 The solution of diagonal conflicts has been exemplified, with specific reference to EU law, by the New Approach to Harmonisation and Standards. See, inter alia, Christian Joerges, Harm Schepel, and Ellen Vos, “The Law’s Problem with the Involvement of Non-Governmental Actors in Europe’s Legislative Processes: The Case of Standardisation Under the New Approach,” EUI Working Paper no. 09/1999.

78 Michelle Everson, “The Limits to the Conflicts Law Approach: Law in Times of Political Turmoil,” Transnational Legal Theory 2, no. 2 (2011): 271–285, at 279.

79 Ibid., 278.

80 See Everson, supra note 78, highlighting that the deliberative quality of political processes, the adjustment of unity and diversity and the construction of a concerted social vision do not exist in a political and socio-economic vacuum.

81 Jürgen Habermas, Communication and the Evolution of Society, 106ff. and 142–143.

82 Ibid., 111ff.

83 Leonelli, supra note 15.

84 Leonelli, supra note 15. This terminology is inspired by Bauman’s most famous account of the “liquid society.” See Zygmunt Bauman, Liquid Modernity (Cambridge: Polity Press, 2000).

85 Leonelli, supra note 15.

86 For use of this terminology, see Giulia Claudia Leonelli, “The Glyphosate Saga and The Fading Democratic Legitimacy of European Union Risk Regulation,” Maastricht Journal of European and Comparative Law 25, no. 5 (2018): 582–606.

87 See supra section III.

88 Leonelli, supra note 15.

89 Ibid.

90 As acknowledged in Joerges, “Constitutionalism in Post-National Constellations,” supra note 3, 495–496, the procedural criteria to redemocratize and relegitimize law are not preexistent and must be generated throughout the deliberative process; nonetheless, there is no assurance that any such criteria will be successfully identified.

91 For an acknowledgment of the challenges faced by Conflicts Law theory, with reference to the specific case of European Union law, see Christian Joerges, “Three Transformations of Europe and the Search for a Way Out of Its Crisis,” in The European Crisis and the Transformation of Transnational Governance: Authoritarian Managerialism Versus Democratic Governance, eds. Christian Joerges and Carola Glinski (Oxford/Portland OR: Hart Publishing, 2014), 25–47; and Christian Joerges and Maria Weimer, “A Crisis of Executive Managerialism in the EU: No Alternative?,” in Critical Legal Perspectives on Global Governance. Liber Amicorum David M. Trubek, eds. Gráinne de Búrca, Claire Kilpatrick, and Joanne Scott (Oxford/Portland OR: Hart Publishing, 2014), 295–322.

92 See supra section II for a concise overview of legal formalization, legal materialization and law’s reflexive turn.

93 The search for universal criteria to safeguard law’s normative legitimation (such as universal agreement through political deliberation) is typical of modern paradigms—see supra section IV. The discourse on legal rematerialization beyond the nation-state, in contrast, takes the irreducible complexity of the World Society as a starting point.

94 Peer Zumbansen, “The State as Black Box and the Market as Regulator,” Journal of Institutional and Theoretical Economics 165, no. 1 (2009): 62–70, at 67.







part II

Fields








Chapter 6

 Transnational Constitutional Law


Chris Thornhill




I. National Constitutionalism

Constitutional law is usually associated with national states and national peoples. This association is linked with the fact that, historically, the rise of constitutional law was profoundly connected to the process and the vocabulary of nation-making. This was most markedly the case in revolutionary America, where the foundation of the constitution of 1789 was driven by a unificatory, anticolonial impulse, and in revolutionary France, where constitution-making was intended to eradicate the corporate vestiges of local or familial authority from national society. In both cases, patterns of constitutionalism were focused around the idea that the nation, in the collective-singular form of the popular sovereign, must express the basic principles that authorize the exercise of governmental powers, and that the constitution enshrined the primary decisions of the sovereign people, forming the basis for subsequent acts of legislation. Today, the view that nationhood and constitutionalism are fundamentally correlated is openly articulated by constitutional scholars at very different points on the political spectrum. Most constitutional theorists that adopt a more obviously classical theory of constitutionalism insist that constitutions must draw legitimacy from national processes of collective self-legislation.1

If we observe constitutions from a more sociological perspective, however, a different reality begins to unfold, and the vocabulary of constitutionalism does not capture all factual processes that give rise to constitutions. It is undeniable that the rise of constitutionalism as a social grammar coincided with the emergence of modern nations: that is, with geographically extensive societies, in which the ability of local authority to provide structural support for all society was diminishing. Beneath the surface of early constitutional theory, however, the primary function of classical constitutions was not to install the national people as the center of legislative authority in society. Instead, its function was to create a legitimational foundation for the emergence of a relatively differentiated political system, able to distribute and authorize legislation across the increasingly extended and complex spaces contained within national society. This was evident in revolutionary France, where the nation was proclaimed as the focal source of governmental legitimacy in order to establish a centralized political order, which supplanted power structures based in time-honored feudal privileges, in local immunities and in sectoral corporate rights. This was also evident in revolutionary America, where the centration of the governance system around the people served to establish an overarching point of attribution, or sovereignty, to link together the diffuse territories of the newly founded Republic. This was also evident in less democratically constructed early constitutions, for example in Napoleonic constitutions, and in constitutions marked by Napoleonic influence, such as those in Bavaria and in Spain, where the more restricted idea of national representation was promoted (unsuccessfully) as a means to extract political authority from late-feudal elites.

Overall, if observed sociologically, the idea of the nation as the founding source of constitutional law has widely led to misguided constructions of constitutionalism. The historical premising of constitutional order on the nation acted, not to establish a government based in collective self-legislation, but to create an inclusionary structure for the formation of a modern differentiated political system, capable of legislating and presuming acceptance for laws in increasingly expansive societies. The concept of the nation underpinned the basic development of the political system of modern society as we now recognize it. In particular, the concept of the nation formed a focus of legislative authority, which allowed the political system to transmit law across broad geographical domains, and it insulated the political system against growing demands for legislation in different parts of society, allowing it to provide generalized, replicable principles to support legislative acts. Often, subsequently, the construction of a constitutional order for national political systems led directly to more extensive participation of the people in government functions. However, the connection between the idea of the nation and the rise of the modern political system was always historically contingent. In the first instance, constitutions evolved as parts of a process of inclusionary structure-building, in which constitutional norms, especially the norm of national self-legislation, articulated underlying principles to stabilize the form of centralized political systems and to solidify their reach across widening societies.

If we accept this functional-evolutionary account of constitutionalism, it becomes evident that constitutional law is not necessarily restricted to the domain of national law, and it does not presuppose the presence of a national people to give legitimacy to a political system. There is no reason why, as the political system of society is exposed to new inclusionary pressures, constitutional law should not separate itself from its original foundation in the nation. If the basic function of a constitution is structurally to stabilize a political system for society, the normative fabric of a constitution is always likely to change, as societal expectations of legal and political inclusion also change. In contemporary society, in which political functions extend beyond simple national boundaries, it is inevitable that constitutional law will, in part, dispense with the norm of the nation as a term for legitimating law, and it will construct new norms to underpin society’s political system, in its transnational environment.

II. Transnational Constitutional Law

There is currently much debate about transnational constitutional law, and it forms a subcategory of a wider discussion about transnational law in a more general sense. Transnational law, in more general terms, is commonly defined as a legal order which is created, often spontaneously and pluralistically, outside national jurisdictions, and which typically results from legal exchanges between organizations situated in the realm of private law.2 Despite their common emphasis on the pluralism of transnational law, however, some theorists have observed a distinctively constitutional dimension in such law, identifying a distinctive pattern of transnational constitutionalism.

Most salient in this subset of transnational legal literature, on one hand, is the argument that the hypercomplex form of contemporary global society stimulates the emergence of transnational societal constitutions, in which the spontaneous legal communications of different spheres of society, horizontally traversing national jurisdictions, create inherently binding—that is, constitutional—norms to regulate their functions.3 However, the constitutionalist dimension to the theory of transnational law is also visible in the claim that transnational law forms a system of “transnational legal ordering.”4 A constitutionalist perspective is expressed, further, in the claim that transnational private law may contain a procedural constitution or as a set of “process-oriented principles,”5 able to provide normative structure for society against a background in which institutional models derived from the nation-state have lost purchase.6 This constitutionalist dimension is also evident in the fact that some transnational legal theory embraces human rights norms as structural principles of normative order, viewing human rights as pillars of transnational laws with public authority.7 All these positions are shaped by an interpretation of contemporary legal order which defines transnational law as law that is dissolved from classical institutional hierarchies and fixed normative structures. Yet, all nonetheless claim that, even in the domain of private law, transnational legal exchanges can, however contingently, still produce norms with a status close to those of classical constitutions.8

These analyses all have undeniable importance and validity. However, they also raise problematic questions. In particular, these analyses downplay certain essential features of constitutional law. Generally, from its historical origins to the present, constitutionalism has possessed certain central and defining sociological features. Typically, first, constitutional law is formatively linked to a determinately political domain in society. As stated, this political domain does not need to be associated with institutions representing one relatively circumscribed national people. Nonetheless, there are certain functions in society that can be defined as distinctively political: that is, functions that have collectively binding force for members of society, and that presuppose higher-order principles of authority to ensure their enactment in different spheres of society. Such exchanges, normally, are supported by constitutional norms. Therefore, we might conclude that constitutional law is intrinsically political, and it contains principles that possess collectively binding authority for society—it establishes norms to which other legal norms are related as secondary norms, and on which political interactions rely for authorization across society. Second, simply, it is essential to constitutional law that it must constitute something—even, generically, that it must constitute something political. That is to say, in order for law to qualify as constitutional, it must generate binding legitimacy for a given set of political interactions, without which these interactions would not be possible, or would at least be deprived of essential normative support. In accounts of transnational constitutional law that observe it as a subcategory of transnational law more widely, however, the constitutional dimension of law tends to be separated from its formative relation to politics. In much existing research on transnational constitutional law, accordingly, the integrally constitutive aspect of constitutional law loses prominence.

By contrast, this chapter attempts to account for the constitutional law of transnational society without weakening the connection between constitutional law and the political system. Proceeding from a categorically political definition of constitutional law, it argues that there are many patterns of transnational constitutionalism which can be found in contemporary society. Many political functions, at different points in the overall structure of contemporary society, are sustained by transnational constitutional law, and transnational law provides a constitution for political-systemic exchanges in multiple ways. However, it is not necessary to abandon the more classical terrain of public law to explain the formation of transnational constitutional law. In fact, a leading position in the construction of transnational constitutional law is now occupied by bodies with clearly public status—notably, by courts and judicial bodies.9 Interaction between actors within the judicial system, across formerly cemented jurisdictional boundaries, has become an increasingly dominant source of constitutional norm formation.

The emergence of transnational constitutional law is now evident in three separate dimensions of global society. In each instance, transnational constitutional law is defined by the fact that it creates an inclusionary foundation for particular categories of political-systemic exchange. In consequence, legal norms formed in these social dimensions retain a distinctively political, constituent character.

III. International Law as Transnational Constitutional Law

After 1945, the idea slowly became widespread that some classical elements of international law have a status close to constitutional rank.10 In fact, arguably, international law can now be seen, in part, as forming a vertical constitution, above national states, to which the exercise of some powers of sovereign statehood is subject.11 In particular, this applies to some parts of international humanitarian law, which became recognized as having erga omnes force in the longer wake of 1945.12 Moreover, primary human rights conventions now have de facto constitutional standing for most states, and there now exists a body of international human rights law with erga omnes or even, in some limited spheres, jus cogens standing, which most states recognize as part of their basic constitutional order. As a result, the decisions of international courts often have obligatory constitutional implications for states, and such rulings are part of a system of constitutional law which most states accept. This can be seen in some of the classical rulings of the International Court of Justice (ICJ), which has often spelled out ground rules for exercise of sovereign powers by state institutions. This is also visible in some rulings handed down by the European Court of Human Rights (ECtHR).13 However, this is still more visible in rulings of the Inter-American Court of Human Rights (IACtHR), some of whose rulings have had direct constitutional effect for states party to the American Convention on Human Rights (ACHR).14 Often, in fact, international courts now clearly observe their function as to create and to promote an international legal constitution. The ECtHR sees itself as creating a public-legal order for Europe.15 Both in advisory opinions and rulings, judges on the IACtHR have claimed authority to construct the ACHR as part of an “international corpus juris” or a “corpus juris of international human rights law,” reflecting the fact that “the international community” has the right “to develop new concepts and new norms.”16

International norms with constitutional force usually originated in the delegation of authority by sovereign states to international organizations, endowed with some functions of judicial or quasi-judicial control over states subject to their authority. Today, however, such norms are not simply produced by institutions with fixed positions in a hierarchical system of international law. On the contrary, in certain respects constitutional norms in the international domain are shaped by evidently transnational patterns of norm production: that is, they are constructed by multiple judicial actors, located at different parts of the international legal order, not all of which are strictly authorized by national governments.17 This is evident, for example, in the fact that national courts now sometimes assume authority to define and even to dictate international norms, especially concerning human rights, for other actors in the international domain.18 In some cases, national courts generate norms which are themselves incorporated into the international legal system.19 In fact, owing to their regional importance and prestige, some national courts commonly export human rights rulings to courts in other states, where these rulings then acquire high, often semi-precedential authority.20 In this regard, domestic courts come close to forming legal norms with standing akin to that of higher-ranking international laws. In some recent cases, moreover, domestic courts have claimed higher authority than international courts to identify nonderogable principles of international law, and they have insisted on their right to act as primary interpreters of international law, at least for their own governments and citizens.21 Furthermore, some domestic courts have taken conventional doctrines of the margin of appreciation and proportionality to construct enforceable human rights above standards prescribed in international law.22 As a result of this, national courts have begun to create, or at least to promote, the formation of international human rights with constitutional force, at least for their own states. In fact, the doctrine of the margin of appreciation, where applied, inevitably means that domestic courts become participants in the construction of a broad transnational system of constitutional norms.23 In addition, national courts and legislatures often go much further than strictly required in the domestication of international norms. In some cases, national courts have chosen to accord an obligatory force to international norms that was not foreseen in the original international construction of such norms, and, in so doing, they effectively change the standing of such norms.24

On this basis, the constitution of international law is no longer explicable as a deliberately elaborated and vertically enforced body of legal norms. International law is in the process of evolving as a large, interpretively constructed corpus juris, in which many actors and institutions (usually of judicial nature) play a constituent role, and whose constitutional force is not subject to strictly determined a priori limits. In particular, international law is no longer a legal system which is imputable to the sovereign acts of states, and it is now quite manifestly distinct from the domain of strictly binding interstate agreements. As a result, international law is clearly beginning to assume constitutional force in spontaneous, acentric, and obviously transnational fashion. This transformation of international law into transnational law forms the underlying inclusionary structure for a loosely connected global political system. It establishes norms that support a global constitution, which covers interactions in the interstate domain, but which also produces norms that lock interactions in national societies, especially those with human rights implications, into an overarching, global normative order. Human rights law is central to this transnational constitution and claims concerning individual rights usually form core moments of transnational constitutional construction.

IV. National Constitutional Law as Transnational Constitutional Law

It is not only in international law that an increasingly transnational constitutional bias can be observed. In fact, a similar tendency is evident in the sphere of national constitutional law. In recent years, notably, many national constitutions have been redirected onto transnational foundations, and many constitutions have acquired a pervasive transnational quality. This occurs in different ways. Most obviously, this occurs as national constitutions are written to give formal constitutional rank to international law.25 In addition, this occurs as national constitutions enshrine norms that are closely patterned on international law, especially human rights law. However, this also occurs as national courts, especially Constitutional Courts, assimilate international law in a constructive, interpretive fashion, so that national constitutional law is formed through processes of interjudicial interaction and norm internalization between the domestic and the international arenas. There are also variations in this process. Sometimes, domestic courts simply incorporate international law as they implement the rulings of international courts or directives of international organizations. Other times, however, courts extract and configure norms from international law that are (at most) only remotely implied in recognized instruments of international law, and, within their domestic legal orders, they produce entirely new—fundamentally transnational—constitutional norms through a constructive engagement with institutions in the system of international law. This phenomenon is widely observable, and it is discussed more generally and extensively later. However, important early examples are evident in India, where a broad reading of the international human rights law led to the elaboration of extended rights of access to justice.26 Some more extreme examples of this are found in Colombia, where the Constitutional Court, in the context of acute internal conflict, has used a broad construction of international human rights law and international humanitarian law to establish a differential system of human rights, calibrated in the intensity of their entrenchment to protect particularly vulnerable population groups (e.g., Indigenous communities, women, persons with physical challenges, children, elderly persons).27 As mentioned, many courts now utilize international law to guarantee rights that are more expansive than those determined by relevant international instruments.28

Of particular significance in this last category of constitutional interaction between domestic courts and the international legal system is the fact that, in many cases, domestic courts utilize internationally defined, or at least internationally extracted, norms for quite specific inner-societal purposes. In fact, national courts often use such norms to perform functions that are very particular to the internal structure of their own societies, relating to problems embedded in domestic trajectories of institutional or political-systemic formation. In some cases, for example, international norms are integrated in domestic law and domestic political processes because they are seen to possess particularly high authority, and they are able quite autonomously to redirect established patterns of institutional and/or constitutional organization. In some cases, international norms are integrated into domestic law because they are seen as relatively neutral and unburdened by historical controversy, and they are able to establish consensually acceded constitutional principles for different social groups. Widely, however, international norms are now incorporated in domestic constitutional law as instruments of higher-order constitution-making, serving to consolidate the authority of constitutionally protected norms across national society, and even to stabilize national political systems. This often occurs in circumstances in which, for embedded historical reasons, the formal abstraction and consolidation of constitutional law, or even of a distinct political system more generally, had proved difficult, or had encountered obdurate inner-societal obstruction. In their domestic application, in such cases, international norms often assume a quite particular life of their own, they acquire meanings and functions only remotely linked to interstate agreements, and, as a result, they undergo a distinctive transnational mutation.29 Transnational constitutional norms thus often evolve in domestic societies and domestic legal systems as international law is fused with national law, and the fusion of these two normative systems is promoted to resolve structural problems inherent in particular national histories. In fact, many national societies owe their basic constitutional cohesion, or even their essential capacity for upholding a political system, to the construction of norms with transnational character.

To some degree, this transnational constitutional tendency was already visible in national constitutions created in the aftermath of 1945, when international law, and especially international human rights law, first began to penetrate deeply into national societies. In the Federal Republic of Germany (FRG), for example, the Grundgesetz (1949) imputed very high authority to international law.30 In the 1950s, the extent to which international law could acquire direct effect in the FRG was disputed, and, in some rulings, judges on the Constitutional Court followed classical dualist reasoning in their approach to the international normative system.31 However, the Constitutional Court of the FRG utilized the internationally constructed human rights norms embedded in the Grundgesetz to imprint an overarching constitutional order on society, and it even extended this order to include exchanges classically covered by private law.32 In the distinctive historical context of the post-1945 FRG, this elevation of human rights law performed various functions for the political system, serving in different ways to solidify the constitutional order of the state.

First, clearly, this solidification of human rights law helped to draw a categorical legal caesura between the normative reality of post-1945 society and previous authoritarian legal structures, reflected most obviously in the dictatorship of the National Socialist German Workers’ Party (NSDAP) (1933–1945). Most importantly, second, the intermittent propensity for political authoritarianism in pre-1945 German history has been widely linked to sociostructural problems caused by weakly articulated state institutions and deep interpenetration between public and private actors: that is, to a reality in which state institutions did not have full a monopoly of political power.33 Against this background, the growing interaction between domestic governmental organs and international norms after 1945 had the notable result that institutions attached to the political system were forced to operate and perform their functions in a more formally constructed normative system, and their interactions with private organizations was subject to heightened control. This meant, in turn, that formally delineated political institutions were able to obstruct private colonization of political power, more strictly to monopolize norm-giving authority in society, and to define the general legal framework for social interaction in all social spheres. In both respects, internationally extracted norms came to underpin a specific constitutional domain, and to stabilize the political system as the normative center of society.

A still more striking example of this can be found in Argentina in the 1980s, also in the context of a postauthoritarian transition toward constitutional democracy. In this setting, the transitional government led by Raúl Alfonsín after 1983 demonstrated deep commitment to the incorporation of international law in domestic constitutional law, a process that was eventually completed in 1994 under Carlos Menem. At one level, Alfonsín advocated such assimilation of international law because he saw human rights treaties as a platform for marking out a symbolic legitimational resource for the newly created democratic system; this was partly due to the fact international human rights law had played an important part in acts of collective mobilization against the military dictatorship, prior to 1983. In addition, Alfonsín saw international law as a legal framework for prosecuting leaders of the military juntas. Perhaps most importantly, however, he viewed the domestic implementation of international human rights law as a technique for eradicating the corporatist tradition from Argentine society, which he perceived as reflecting and exacerbating a weak distinction between public and private power, and so as causing a historical propensity for authoritarian sabotage of the political system. In this context, he saw the use of international human rights as a means of constructing legitimational norms for government functions which separated the state from the historical power of trade unions, linkage with which, under Juan Perón and Peronist governments, had provided the most important source of authority for governing regimes. Human rights were thus domestically integrated as instruments to place the state on relatively freestanding normative foundations, and to marginalize both the military and the trade unions from core positions of public authority. Indeed, Alfonsín and his advisers clearly perceived the use of international human rights as a medium of state construction, creating a distinctively abstract and publicly constituted basis of legitimacy for the government.

More recently, similar deployment of international law can be observed in Colombia. The Colombian Constitution created in 1991 has been marked by two salient tendencies. First, the Constitutional Court established in 1991 has promoted an extremely activist line of jurisprudence, especially in the realm of socioeconomic, minority and environmental rights. In fact, the Constitutional Court has enthusiastically promoted the construction of a series of new rights, focused on the provision of services, access to health care and education, protection of minorities, and the enjoyment of adequate environmental conditions. This is facilitated, in particular, by the fact that all citizens can initiate constitutional petitions or tutelas when their constitutional rights are violated, and by the fact that public interest litigation is also widespread, enjoying specific constitutional sanction. Second, the Constitutional Court has authorized its activist position, often in face of opposition from co-ordinate branches of government, by citing extensively from international human rights law, most particularly from the ACHR and the rulings of the IACtHR. Notably, the Constitutional Court has been very forthright in promoting the doctrine of the block of constitutionality, originally borrowed from French and Spanish law, through which it claims the power directly to translate some international norms, especially international human rights law, into justiciable principles of domestic constitutional jurisprudence.34 As mentioned, in some cases the Constitutional Court has given immediate constitutional standing to norms only tentatively declared in the international domain.35 In a recent case, the Court has even declared that it can reopen some closed cases when relevant international law and rulings of international tribunals change, thus effectively forming a retroactive block of constitutionality.36

Especially noteworthy in these processes is that, although the Constitutional Court in Colombia has recurrently ruled against different branches of its own government, it has generally promoted a co-operative, or at least constructive, policy of political institution-building and effective constitutional stabilization. Indeed, it has frequently acted in conjunction with other departments of government in order to stabilize constitutional norms across society, and to build and broadly reinforce state structure. Most notably, it has applied international human rights law across society as a medium to elevate governmental accountability in questions, concerning matters such as the legal position of displaced persons, the rights of Indigenous groups, the limits of political accountability for guerrilla violence, in which state power was traditionally curtailed or regionally variable. As in other cases, therefore, the higher courts in Colombia have enforced international human rights law, quite deliberately, as a body of intensified constitutional law, which they use to address historical weaknesses of the governmental order, and to underpin a process in which public institutions are solidified and the state assumes heightened and normatively generalized powers of territorial control. Notably, the Constitutional Court has issued a series of rulings relating to the recently (provisionally) concluded Peace Process and attendant moves for comprehensive demilitarization. In this context, importantly, the Court initially declared that, owing to widespread civil violence, the government had failed in its basic public functions. As a result, the Court assumed for itself a series of core governance responsibilities, regarding pacification, improvement of regional administration, protection of vulnerable groups, and general securing of human rights for victims of social violence.37 These rulings ultimately proved an important aspect of the background to demilitarization. Significantly, the Court has set out standards for the administration of postconflict transitional justice.38

In a rather different way, developments in Bolivian constitutional law show similar features. In recent years, beginning with the constitutional reforms of 1994 and then gaining impetus under the constitution created in 2009, Bolivia has developed a constitutional order in which international human rights norms play a central role. International human rights law is given protection in several clauses of the 2009 Constitution itself, and many rulings of the Constitutional Court are supported by reference to international law. Most notable in Bolivia, however, is the fact that leading actors in both the political and the legal system have utilized international human rights law to address distinctive structural problems in Bolivia—in particular, human rights are used to address patterns of systemic destabilization caused by the complex ethnic structure of Bolivian society, which contains a number of large, diverse indigenous population groups.

This purposive use of international law was reflected, first, during the writing of the 2009 Constitution. At this time, international instruments concerning the rights of indigenous communities, in particular Convention 169 of the International Labour Organization (ILO), formed a consensual, de facto constitutional underpinning for the constitution-making process, effectively guaranteeing rights of prior populations as a pre-agreed constitutional outcome. Subsequently, in the final constitution, this tendency was reinforced in the entrenchment of international instruments regarding Indigenous rights, in provisions for partial self-government of Indigenous communities, but, equally, in the stipulation that Indigenous groups could only exercise autonomy within the bounds of international human rights standards. Ultimately, this was consolidated in key rulings of the Constitutional Court, which both assimilated ILO 169 in the domestic block of constitutionality, and sought proportionately to harmonize indigenous rights and international norms.39 One notable result of these legal innovations was that they created a constitutional order whose susceptibility to the endemic centrifugalism, which had afflicted earlier constitutions, was diminished. In fact, the constitution began to integrate different parts of the composite population of Bolivian society under a multinormative but also formally consistent, legal system, and it assimilated international law as a secondary normative order to bind together the social groups to whose autonomy it gave recognition.40 In particular, the domestic incorporation of international law meant that rights could be allocated to multiple groups in relatively formal fashion, and divergent claims to rights could be mediated, legally, through simplified normative instruments. Overall, the relative neutrality of international normative provisions was instrumental in creating a sustainable constitutional order for a deeply complex national society.

Parallel processes are also evident in different African countries. In South Africa, most obviously, the post-apartheid transition was partly framed through the reception of international human rights norms, which were established as implied guidelines for the process of democratization well before the factual transition had begun.41 In the longer course of the transition, then, some of the most sensitive constitutional and judicial decisions were framed by, and articulated through, international human rights norms. In some cases, notably, such norms were applied to reduce conflict surrounding legal rulings touching on questions of acute sensitivity for intergroup relations.42 In a different way, international norms were also used to absorb interethnic polarizations during the making of the Kenyan Constitution of 2010. In this setting, first, actors in the high judiciary invoked international norms during the constitution-writing process to insist that the new constitution should be ratified by popular referendum (that the people possessed a right to exercise constituent power), and they argued on this basis against the monopolization of the constitution-making process by dominant ethnic groups.43 Once established, the constitution made extensive provision for the use of international law to control government functions, and it greatly widened provisions for access to justice in matters relating to human rights claims. In fact, access to justice was expressly promoted in the constitution as a means to draw a society historically marked by the impact of volatile ethnic fissures into a relatively uniform relation to the governmental system. International norms were incorporated into domestic law, quite strategically, as a framework for constitutional nation-building, for the construction of a relatively uniform constitutional people, and for the inclusionary stabilization of the political system.

In each instance, it is observable that many national constitutions are now founded through a constructive integration of international law, in which international norms, especially human rights norms, are used to address long-standing domestic constitutional problems. Through these processes, however, international law loses its strict quality as international law, and it acquires a distinctive, variable transnational character, as it moves across national boundaries in fluid, unpredicted ways, often reacting to purposes only tangentially related to norms originally formulated in the interstate domain. In each case, transnational legal norms assume a strong constituent valence, and they underpin processes of national constitutional inclusion and stabilization which would otherwise not be possible. In such examples, transnational norms constitute the basis for national political systems, often in situations where fully inclusive political systems had proved difficult to establish, and they stabilize an inclusionary structure for national political institutions by aligning them to a global political system.

V. Transnational Constitutional Law as an Autonomous System

In each of the examples given earlier, the creation of laws with constitutional standing has lost its classical focus on expressions of national volition, participation and norm-setting consensus. To some degree, in fact, what underlies the constitutional form of contemporary society is a process in which, quite generally, the reliance of the legal system on external sources of constituent authority is reduced, and the legal system is increasingly able to produce norms with constitutional force from within itself. In the cases examined earlier, it would not be accurate to suggest that external or extralegal sources of agency have been wholly eliminated from the legal/political order. However, both internationally and nationally, constitutional law is now widely authorized, in part at least, by interaction between bodies and norm providers positioned at different locations within a global legal/political system, and these norm providers typically supply human rights norms as foundations for the construction of constitutional laws. The reduction in the importance of national populations as sources of authority for constitutional law is closely linked to an encompassing systemic process, in which the importance of all extralegal acts or sources of authority for constitutional law is diminished. As a result, laws with binding constitutional force, able to support subsidiary political functions, are increasingly produced within the legal system, and actors and organizations within the legal system itself are able to construct hard constitutional norms across historically defined jurisdictional boundaries, at a relatively high level of autonomy.

This growing autonomy of the global legal system is now reflected in a third domain of transnational constitutional formation. In fact, it is possible to observe the emergence of a new mode of political-systemic formation in contemporary society, which is becoming finally detached from nationally embedded sources of constitutionality, and which produces norms through spontaneous, inner-legal actions. Through this process, the legal system assumes the capacity to construct laws without attachment to classically formed political institutions, and primary functions of binding norm production, traditionally performed by political actors, are increasingly enacted, above national environments, by a process of inner-legal auto-constitutionalization. In this regard, we can see that modern society is marked by the emergence of a new type of political system: that is, it is characterized by an institutional order in which some functions classical attributed to actors with a decisive political character, such as the conduct of trans-societal processes of inclusion and regulation, the construction of legitimacy for publicly accepted acts, and even the actual creation of legislation, occur without reliance on classical political institutions or classical patterns political agency. In contemporary society, as a result, we can see the emergence of a radically autonomous constitutional order, in which legal and political functions converge, and the law itself articulates a contingent normative structure to sustain a system of generalized inclusion for society. As mentioned, the formation of a self-constituting global or essentially transnational order is already evident in the autonomous legal processes that underpin political systems in both interstate and national environments. Alongside these developments, however, interactions between courts and judicial bodies are in the process of creating an entirely contingent transnational legal/political system, which cannot be attached to formal national or international institutions, whose constitutional order is formed through highly spontaneous, inner-legal acts.44

A. Transnational Constitutional Law: Extraterritoriality

The emergence of an auto-constituent transnational legal/political system is becoming visible, first, in the sphere of extraterritorial litigation. In such litigation, a body of law is emerging, albeit not in constant or uniform fashion, which generates constitutional norms that are truly transnational, which cannot be applied with priority either to international or to national phenomena, and which are engendered, simply, by the law itself.

The classic instance of such constitutional norm production can be seen in use of the Alien Tort Statute (ATS) in the United States. Beginning in the early 1980s, the ATS created a framework in which suits could be filed, both against individuals and against companies, for violations of certain international human rights norms committed outside the United States.45 Over a longer period of time, this practice of litigation acted to reinforce the standing of international human rights within American society, in states outside the United States (often territories marked by low levels of legal order and high levels of governmental malfeasance) in which the abuses were perpetrated, and, moreover, in spheres of private interaction, usually with economic significance, not classically constructed as subject to constitutional law. In the United States, the case law supporting litigation and the ATS was ultimately cut off by the US Supreme Court ruling in Kiobel v. Royal Dutch Petroleum (2013).46 Up to that point, however, the ATS framed a process of autonomous transnational constitutionalization, with implications across different dimensions of the global political order.47 Strong presumptions that some international human rights norms possess extraterritorial reach have also been expressed in courts in Canada, the United Kingdom, and Germany.48

The constitution-making power of extraterritorial norm enforcement is especially striking in cases in which courts have weighed divergent principles of international law against each other, using human rights provisions to control acts and decisions in the interstate domain. One such case is the Kadi I case in the European Court of Justice (ECJ), in which it was decided that the classical hierarchy between the law of the United Nations and the European Convention on Human Rights (ECHR) should be inverted. In this case, the ECJ, despite the fact that the European Union is not party to the ECHR, used norms partly derived from the ECHR to block enforcement of UN directives in the European Union. Equally notable are cases in the United Kingdom, in which the Supreme Court struck down orders giving effect to UN sanctions on classical ultra vires grounds, stating that they were not covered by a parent statute and deprived affected parties of effective access to courts.49 In such cases, courts clearly acquired, quite autonomously, the authority to produce norms with transnational constitutional standing, impacting in unpredictable fashion across the divisions between the national and the international sphere. Perhaps the most intriguing example of such transnational constitutional norm setting is a recent case in the Italian Constitutional Court.50 In this case, the Court concluded that international law declared by an international court, the ICJ, could be disapplied domestically if it violated domestic human rights or other rights (e.g., access to justice) otherwise construed as jus cogens. On this basis, effectively, the Italian Constitutional Court decided that it could dictate principles of jus cogens to rival judgments of the ICJ, and it could project domestic standards of human rights protection as the foundation for domestic compliance with international law.

Each of these examples displays a tendency toward inner-legal transnational constitutional formation. In each example, norms with constitutional valence are produced through inner-legal acts of balancing, in which, at different locations in the global legal system, courts configure international and domestic laws to create norms claiming authority not reducible to either legal domain.

B. Transnational Constitutional Law: Proportionality

At a more general level, the emergence of an auto-constituent transnational legal/political system is becoming visible in the growing use of proportionality as a principle of transnational adjudication. Most obviously, the growth of proportionality means that human rights standards move easily from international to national courts, and that the interaction between different legal-normative orders creates a broad grammar to determine the parameters of governmental power. In applying proportionality, domestic courts deliberately place domestic government agencies within a transnational constitution,51 and they generate norms for national institutions by measuring laws and administrative acts against an implied constitutional order. In some cases, this quite radically alters conditions of national constitutional law, and it produces constitutional results that clearly contradict established constitutional conventions in different national societies.52 In many respects, in fact, the principle of proportionality positions all societies within an overarching constitutional structure, which reproduces itself quite flexibly across national boundaries, and in which phenomena which traverse national boundaries can easily be regulated.53 In addition, the growth of proportionality means that constitutional norms often extend beyond the classical limits of public law, and many areas of private exchange are bound by norms with constitutional authority.54 In both regards, interaction between courts creates a legal/political order with unpredictable constitutional results, in which international human rights norms create a fluid, physically unrooted constitutional system for the exchanges of global society.

C. Transnational Constitutional Law: The Right to Rights

The development of an auto-constituent transnational legal/political system is also visible in the increasingly global presumption in favor of a right to rights, which is expressed as a right of individual persons to gain access to courts in cases of grievance against public bodies. In recent years, this presumption has received intensified protection in most domestic legal systems. Simultaneously, the principle that there is a right of access to court has become widely accepted beyond national law, and it often creates a legal basis for the projection of constitutional norms into transnational spaces.

In the transnational domain itself, for example, the right to have grievances heard by a court has motivated interventions by the Appellate Body of the World Trade Organization (WTO) against national governments.55 The right of access to court has supported rulings of the ECJ against other international organizations, notably the United Nations. As discussed, the ECJ has claimed authority to reject UN orders in cases where they did not provide for adequate judicial scrutiny of attendant enforcement measures.56 The right of access to courts has been accentuated by the ECtHR in actions against international organizations.57 Recently, in fact, the ECtHR has emphasized that the right of access to court cannot be denied even by states implementing UN legislation, such that, where this right is at stake, the ECHR must prevail over UN law.58 Most importantly, the IACtHR has declared that “the right of access to justice” should be seen as “an imperative of jus cogens.”59 As mentioned, the right of access to court has underpinned cases against international organizations in domestic courts.60

In each instance, the right to obtain a fair hearing in court has moved to a position close to that of a global constitutional norm, which is capable both of supporting judicial rulings with transnational or extraterritorial force and of giving reinforced protection to other rights. In this respect, the right of access to court projects a hard-normative structure which is relatively independent of territorial location, which is engendered, relatively autonomously, by courts themselves, and which constructs constitutional obligations for states and other bodies. In this respect, the law itself clearly internalizes classical political functions of primary norm formation.

D. Transnational Constitutional Law: New Patterns of Litigation

In each of these respects, it is becoming characteristic of contemporary society that acts of litigation are increasingly assuming a constitutional, or even constituent, character. In cases where it touches on international human rights law, in particular, litigation has the capacity to construct legal norms with constitutional standing. Once again, this indicates that the legal system itself is becoming a primary source of constitutional norms, spontaneously creating a transnational normative basis for many functions of societal inclusion. In addition, this means that the legal system is in the process of creating new constituent subjects. At different points in global society, many actors and organizations are now able to assume power to establish de facto constitutional norms. They do this as they act, within the legal/political system, as litigants,

The role of litigants in forming constitutional law is visible, first, at a global level. A variety of quite different subjects now play a part, in their capacity as litigants, in defining the constitutional form of global society. On one hand, individual litigants now have a distinctive position as constitutional norm producers for the global domain. This is seen, as discussed, in cases of extraterritorial litigation. This is also seen in the fact that, in many cases, new areas of transnational exchange, such as the internet, medicine, data sharing, or even reproductive practices,61 are regulated, not through formal legislation, but through judicial rulings, which respond to acts of litigation. In addition, a number of collective actors, such as nongovernmental organizations (NGOs), advocacy networks, and human rights organizations, are able to assume positions of semi-constituent authority in constructing global constitutional norms. This is seen, most obviously, in the fact that NGOs and advocacy groups participate in international litigation against single national states, at times creating hard constraints for state actions. However, this is also seen in the fact that such organizations can litigate, internationally, against companies, and they harden principles of liability for corporate or private actors.62 Indeed, the threat of litigation even means that companies themselves now show some willingness to adopt semi-binding codes of practice, or even to project general norms for other companies.63 In each of these instances, acts of litigation, usually with some reference to human rights norms, are beginning to constitute a transnational constitutional order, sitting alongside the more formal constitutions of international and national law. In each case, this constitution is created as the legal system assumes autonomy vis-à-vis more classical political institutions, and it produces the normative basis for acts of inclusion (political order) in transnational social spaces on its own.

The role of litigants in forming constitutional law is visible, second, in the case law of national legal systems. In many contemporary societies, courtrooms now offer opportunities for many subjects to shape the development of the law, and even in some respects to establish constitutional norms.64 Most tellingly, however, public interest litigation is widely becoming a mode of constitutional practice, and such litigation also usually entails the articulation of transnational norms. This is manifest, for example, in India and Kenya, where public interest cases, usually integrating international human rights norms, have spelled out new constitutional rights (especially in the economic sphere), and where judges have deliberately widened rules on locus standi to permit a broad range of subjects to participate in shaping the normative structure of society.65 In some societies, notably Colombia and Bolivia, in fact, public interest litigation is formally conceived as a supplementary constitutional activity, which expresses collective interests of the people not fully captured in existing public law and which allows the people to extend the given form of the constitution.66 In such cases, importantly, public interest litigation also enables Indigenous groups to express generic legal claims, and to assume a formative presence as constituent agents.67 In societies where high importance is ascribed to public interest cases, therefore, the constitutional order is never conclusively finished or finalized, and various constitutional subjects, usually articulating claims on the foundation of international human rights law, can re-enter the constitutional process, and construct constitutional norms through acts of litigation. Generally, public interest cases have a history of creating new constitutional rights and of gaining recognition for demands not originally established under constitutional law. Litigation thus appears as a practice in which the reach of the constitution is spontaneously extended—from within the law itself.

In these examples, notably, the emergence of a self-constituted global legal/political system is reflected, most generally, in the transformation of administrative law. Auto-constitutionalization is commonly tied to the fact that administrative law, at different social locations, is able to act as a source of constitutional normativity. In each of the domains presented earlier, litigation concerning administrative acts is able to activate international human rights norms, and this releases a constitutional trigger within the legal system, spontaneously articulating transnational producing norms with claim to constitutional standing. Through this process, the legal system itself generates regulatory norms for society, and it establishes new principles for political organization—for authoritative inclusion—through its own recursive interactions.

VI. Conclusion

The concept of transnational constitutional law can be applied to three separate legal domains. It can be applied to international constitutional law and to national constitutional law, both of which have a strong transnational dimension. But it can also be applied to an emergent, comprehensively transnational legal order. In each domain, the legal system is defined by heightened autonomy, and the law is able to constitute an underlying inclusionary structure for different political functions, or different political orders, in highly independent manner. Transnational constitutional law is characterized, most essentially, by its autonomy and by its ability to support political exchanges and even perform political functions at a high degree of inner-legal abstraction. This impetus to legal autonomy is currently reflected in the growth of a fully autonomous transnational legal/political system, in which the constitutional basis for societal interactions is increasingly produced by interactions that occur within the law, in auto-constituent fashion, without any external political agency.
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Chapter 7

 Global Administrative Law: A Transnational Perspective


Karl-Heinz Ladeur




I. The Phenomena that May Be Regarded as Belonging to “Global Administrative Law” and Their Relevance

A. What Is “Global Administrative Law”?

The most important phenomena that one could attribute to what has become to be referred to as “global administrative law”1 (GAL) consist of rules, principles, and practices or procedures that have a more informal character and that are generated from networks of public and private actors.2 One of the main characteristics of those rules is the fact that they tend to be generated below the level of formal international treaties and that the norm production occurs—at least in part—outside traditional formal modes of decision-making. However, some GAL norms, including standards on products and services3 in particular, can have far-reaching consequences in as much as their factual weight be much higher than domestic ones because of their international side effects: while they may be subjected to domestic court control, those courts tend to be very hesitant to apply more than a light-handed control in view of the incalculable possible counter-reactions of other states having participated in the norm-production process.4

Apart from such challenging issues regarding norm production and judicial oversight, the norm corpus is itself significantly expanded: in the context of the increasing normative activities on the part of international organizations, extending below the level of formal public international law, there has been a tendency to discern rules of international administrative law with considerable practical importance and impact.5 It is within this layered and intersecting norm production that new regulatory principles have begun to emerge, including those which concern problems of coordination of potentially conflicting territorial laws. In comparison, however, these conflicts seem less important than in private international law (conflict of laws)6 because of the territoriality principle that does not allow for public law to be applied beyond the domain of the nation-state.7

B. From Specific Practices to Broader Patterns of GAL

As just alluded to, GAL has become important not only with regard to specific administrative regimes and their norm-generation and decision-making practices but also as an evolving framework for the establishment of overarching principles that emerge from a specific practice but can be transferred to other regimes. This can include new pragmatic procedural rules that are more adequate to more down-to-earth decision-making. Such rules simplify voting procedures (“Rough Consensus and Running Code”)8 or include social actors (NGOs), establish a coordination of domestic and transnational rules of evidence or processes of updating provisional rules. This includes the emergence of novel notice and comment procedures which have emerged below the level of formal rules of diplomatic decision-making. GAL may also have an influence on domestic administrative law “from above,” whereas domestic administrative law itself may influence implementation practices “from below.”

It may further lead to the creation of rules for the ex ante instruction of national participants in global procedures as well as of rules meant to guarantee access to decision-making processes. By contrast, control ex post is possible only to a limited extent. Besides the just mentioned notice and comment procedures, another, important measure of administrative decision-making is constituted by a number of review procedures that have been established in some regimes (e.g., ICANN, a crucial example of an influential private body in public affairs).9

II. Is It “Global,” Is It “Administrative,” and Is It “Law”?

A. Is It “Global”?

The variety of phenomena that have been “named”10 “global administrative law” has raised terminological and conceptual controversies with regard to each of its three components. Is it “global,” is it “administrative,” is it “law” in the proper sense? Before describing the different trends, which can be discerned in the discussion process, one needs to account for the possibility that terminological quarrels may be confined to the well-known range of possibilities that are subsumed under a certain concept. The new phenomena that have to be described and explained do not question the conceptual frame of reference even if the explanations put forward vary. However, it may also be the case that the whole domain of construction of a certain new problematique can be regarded as insufficient and may, as a consequence, demand a new frame of reference. It is often difficult to observe which of the two theoretical constellations the conducted research is confronted with. This difficulty is due to the fact that terminologies are in a way, “by nature,” to be held stable in order to allow for an unavoidable distance between concepts and theory, on the one hand, and the permanently changing practices, on the other. If concepts were as flexible as the continuous self-transformation of practice, conceptual differences as such would vanish. In the legal domain this is all the more so because terminologies are necessarily value-laden and linked to the practice of legal decision-making processes in as much as they are used with the intention to preserve or to change the impact of normativity itself. More than in social science, legal conceptuality directly influences the normative practices it describes.11

In the first instance—with reference to the term “global” (“is ‘global administrative law’ really global?”)—it is apparently easy to set aside one aspect of the controversy: “global” in this sense is not really global because “global” law mostly is not comprehensive in its territorial dimension. This is true, and this is why some protagonists prefer “transnational” as the adequate designation.12 The term “global” indicates rather the expectation that a new level of normative practices beyond the state attains such an importance and such a relevance that a new quality of norms can be identified that transcends the traditional territoriality of a state-based order.13 The latter has always also presupposed that the state is the decisive actor even “beyond the state.” Some authors would oppose the construction of such a perspective by invoking the traditional assumption that “beyond the state” refers to the “community of states.”14 It is true that classical conceptions of international law are perhaps even more state-based than the traditional ideas about the state as the only legitimate source of legal norms under the conditions of the principle of “territoriality” of law. The characterization as “global” or “transnational” seems to carry in it the presupposition that traditional ideas about the “personality” and the “unity” of the state, including the assumption that the state is the only source of legal norms. Arguably, the characterization is bound and, indeed, meant to point out the conflict of the traditional view with the new reality, a reality that is marked at least in part by examples of norms which are permanently generated in procedures that are not in conformity with traditional constructions of international practices of rulemaking (mainly international treaties).15 The protagonists of “global” law would insist on the observation that the intensity of collaboration and conflict (public and private) beyond the state can no longer be managed within the classical forms of international lawmaking because of their slowness.16 There is still a further dimension to this controversy about global/transnational law, on the one hand, and international law, on the other. Some skeptics fear that “global” law not only undercuts the form of the state and its unity but also the substantive values that are enshrined in state-based administrative law:17 in this perspective state law is not only a designation of the responsible author of a legal norm but also of the container if not the guarantor of state-related core values that have been accumulated as a side effect of public law (such as responsibility, accountability, fairness of procedure, giving reasons requirements, etc.) at the domestic level—and in a certain way also in international lawmaking.18 The skeptics ask with good reasons: What will be the status and, indeed, the fate of values at the “global” level if there is no longer a clear institutional frame of reference for legal practices?19 The legal personality of the state(s) is often regarded as a basis for the invocation of a unitary body of values that the state is responsible for.20 Who would be held responsible for values of “global” law if the authors of such values can only be imagined as being changing agencies, private groups, firms, and so forth?

So, apparently there is a point in the skepticism of the critique of “global administrative law”—we will have to come back to this point, though one has to admit that “values” of a new domain of law can only be developed “after the fact,” not beforehand. The problem is that procedural rules of evaluation and monitoring “in real time” will more and more replace substantive rules that are given ex ante.

B. Is It “Administrative”?

Similar conceptual problems arise with regard to the second component of GAL: Why should one distinguish administrative law (arguably, from constitutional law21) at the global level if classical international law doesn’t distinguish international constitutional law in principle from international administrative law? The concept of administrative law presupposes the reference to a hierarchy of norms (constitutional/administrative) at the state level that does not in principle exist at the international level. At the same time, the distinction of administrative law within the nation-state is also a symptom of the separation of powers, which is superseded at the international level by the clear reference to the personality of the state which is represented by the head of the state and the responsible government.22 (Authors like C. Harlow fear the hidden constitutional consequences of an “only” administrative law, as will be shown later.)

C. Is It “Law”?

The most important controversy is raised by the third component of the term “global administrative law”: “Is it law?” Based on the preceding observations, it should come as no surprise that the locus classicus of nonstatutory administrative law is at stake here: the concept of “delegation” of lawmaking power and the creation of law below the level of parliamentary legislation demands a mandate granted to the executive (or a direct constitutional empowerment).23 Such a conception is directly linked to the hierarchical construction of state power which is deeply rooted in the legal thinking of most Western countries.24 This is true not only for norm formation but also for administrative decision-making. However, there have always been exceptions to the rule such as the rulemaking power of American agencies that is derived form (executive) presidential power, not to speak of rulemaking in the state of emergency.25 However, administrative bodies have always had ascribed to them norm-building powers that have had and still have enormous importance and that are tolerated in different manners as long as they are not regarded and treated as law in the proper sense, that is, as long as they are not directly binding. This is true for various types of “guidelines,” Verwaltungsvorschriften (in Germany) or mesures d’application (in France). This form of rulemaking is particularly important in domains of administrative action where expertise has to be mobilized that is not easily accessible to the legislature. This is regularly the case in different areas of regulating technology. The degree of scientifically based and contested technical standards prompts an adaptive, learning approach to legal decision-making.26 As the relationship between different types of risk and law became a well-recognized feature of law’s development in the twentieth century, say, from tort to environmental27 or from contract to consumer law,28 we can trace different stages of law’s engagement with changed forms of causality, “danger” and “risk” in public and, in particular, in administrative law. The confrontation with complexity, then, can be appreciated as an opportunity for the development of forward-looking, adaptable, and “responsive” norm-creation, but it can also be feared as undermining the legislator’s aspiration to create stable rules.29 These processes of adaptation bear degrees of experiment and trial and error, while the capacity of norms to change in response to evolving risk knowledge in a timely manner becomes crucial. As a result, administrative guidelines may fill gaps left by the legislator, which leads to them assuming a “norm concretizing” function in the sense that it is not the guideline as such that has binding force but only in connection with the general legislation. And, yet, a significant shift of behavior-commanding authority has occurred: for example, the setting of a certain standard to limit air pollution embodies factual weight (and regulatory authority), both of which can now only be questioned on the basis of new knowledge.30 The “precautionary principle” is a still unmet challenge for the legal system: precaution taken at face value has no limits, however, its limits need a new design of law that includes new learning strategies using evaluation and monitoring in “real time.” It can only work as a process that tries to reduce environmental pollution, not as a stable borderline that prohibits infringement.

Concomitant to the increasing importance of “special knowledge,” guidelines and standards31 do play a crucial role in the legal system even if they are not “law” in the proper sense. “Special knowledge” is here understood as a type of knowledge that is no longer part of the general “experience” that is distributed over a large number of practitioners. This process of separation of general and “special knowledge” makes “bridging norms” (e.g., safety requirements) unavoidable that translate the effect of factual norms into legal effect proper.32 If one looks back into the past of administrative law, one can observe easily that this close link between factual norms (that in a sense are no different from legal norms) and legal norms also was quite common in classical police law: the concept of “danger” (or nuisance) in the nineteenth century could not be defined without the permanent reference to local “experience” or what is customary in a place.33 The normality of a certain collective behavior gets a normative force via police law that empowers administration to take measures against behavior that deviates from what is regarded as normal. What was regarded as normal had to be observed and reconstructed, sometimes with the support of different types of experts. Later on, after the emergence of big organizations and the rapid transformation and specialization of expertise, explicit administrative guidelines or private standards had to be formulated in order to stabilize administrative decision-making. C. Harlow has pointed out that in the United Kingdom there has been a long tradition of trust in the expert knowledge of administration, which has allowed for more discretion and leeway—and as a consequence has limited judicial second-guessing to the “arbitrary and capricious” test—as opposed to the judicialization of administrative control under the umbrella of the proportionality principle in Europe and Germany in particular.34 This argument shall be taken up in more detail later.

III. The Changing Role of Normativity

A. The Gradation of Bindingness

Notwithstanding different degrees of discretionary power attributed to the exercise of administrative authority,35 the phenomenon as such, the gradation of different types of “bindingness” (from private customary norms, via technical experience and administrative guidelines to proper legal norms), is now widely acknowledged.36 The increasing relevance of the fragmented knowledge basis of decision-making (as opposed to the common experience of the past) demonstrates the permeability borderline between facts and normativity: a decision can be based on both administrative guidelines (norms) that have a factual basis and expertise (facts) that can be held as normatively binding.37

Against the background of this fragmentation, the recourse to a rather simple distinction between more or less “publicness”38 of norm-generation does not look promising either, because it cannot do justice to the variety of the plurality of procedures of participation for public and private experts.39

As we move from the local to the global, from the engagement with nationally, territorially evolved traditions of administrative law to the emerging patterns and formations of transnational administrative regulatory governance,40 we are faced with complex questions regarding reference systems, standards of comparison as well as the legal theoretical foundations of not exclusively nation-state-based law. In other words, the questions before us touch on the generation, production, and implementation of administrative law norms, on the identification and qualification of the actors involved, and, surely, on the dimension of purpose. While the first two confront administrative lawyers with the fundamental problem of how to make sense of law “inside” and “outside” the state,41 the latter concerns the tension between a nationally based administrative/public law’s relation to “public” interests and the contestation of a public law’s projected and recognized interests, audience, and subjects in the global arena. In comparison with national public law traditions,42 in so-called global administrative law, the reference to global interests in a stronger sense, then, is limited. In many cases, global administrative law, as well as international public law in the stricter sense, serve mutual or efficiency interests. The degree of “globalization” has to be differentiated: there are cases in which globalization reduces the impact of domestic law, at the same time there are cases in which the domestic administrative law can only be effective if global actors are involved.43 This is the problem of the German policy of pushing “alternative energy” production—which is so expensive that this trajectory is not followed by any other country (not even in Europe). At the same time, the complex and—what is most important—the only loosely coupled nature of the interrelationships between different types of norms within the whole network of rules44 renders at least some forms of, for example, rulemaking or convention-building among private actors or public norm-setting mutually interexchangeable.45 The “public” character of global administrative law is as problematic as it is in postmodern domestic law.46 The concept of law itself undergoes a transformation. Law becomes more “processual”47 in as much as it includes more openness toward the cognitive dimensions of society and their transformative dynamic.

Law “loses control” over some processes in a productive sense, because this phenomenon allows for a redesign of new more adaptive forms of law if this transformation is laid open. The alternative consists in the illusionary superficial reformulation of traditional concepts that seem to be able to stick to a continuity of law which has become fictitious.

B. The Transformation of Societal Knowledge Structure

That transformation of administrative law that underlies a historical evolutionary development is closely linked to the transformation of the knowledge and the processes of the self-organization of social norms. Administrative law undergoes considerable transformations once the knowledge basis of society changes—as has been shown earlier. The knowledge basis of society is increasingly characterised by fragmentation and specialization (as opposed to common experience distributed over a large number of actors, such as small firms, many engineers who share a broad knowledge). This is why the concept of administrative law cannot be stable, either. As a consequence, the question “is global administrative law ‘law’?” cannot be answered upon the basis of the more traditional conceptualization. It has to take into account that the normative order at the domestic level has changed considerably as well. This is not just a problem of globalization. The conceptualization should follow the historical transformations of the cognitive infrastructure of society—that is, today the fragmentation and specialization of knowledge. If this is taken into consideration, the striking similarity between both domestic and transnational postmodern administrative law comes to the fore and opens a new perspective on global administrative law. The more horizontal network-like structure of knowledge-generation and the entanglement of hierarchies, the permeability of borders “in reality” are necessarily conducive to a new conceptuality.48

Some authors who do not recognize a specific legal status of “global” or “transnational law” take the view that the dichotomy of international versus state-based law in the traditional sense should be kept stable. As a consequence they opt for the concept “international administrative law.” Armin von Bogdandy et al.,49 in particular, take the view that the range of international actors should be broadened, and as a consequence, most acts of what is called “global administrative law” could be attributed to international public authority. This is an attempt to keep international law in a “pure” form, that is, finally to eliminate at least most of the informality that “global law” has generated. Carol Harlow’s “quest for values”50 in global administrative law could fit into this trend. She fears that the values that are enshrined in domestic administrative law might be undercut if a “global sphere” of administrative (and private actors) is accepted as an autonomous source of legitimacy. Professor Harlow underlines the “primary function of administrative law” as the law of control of administration.51 In the same vein, Anne van Mulligen52 takes the view that a culture of formal legal reasoning has a role to play in the rule of law in general and in the support of accountability in particular. Although this is true, however, this is not the whole story of administrative law, as will be explained in the following section.

IV. The Changing Focus on Administrative Law—The Operative Role of Administrative Law

A. The Self-generation of Administrative Law and the “Publicness” of GAL

The control of administrative decision-making is certainly an important aspect of administrative law, but it will be shown that the protagonists of global administrative law have a somewhat broader view of administration—not only of global administration. Their focus is on the operative function of law—the function of enabling administrative agencies to bring about the solution of public problems under conditions of an increasing impact of expertise.53 This could, arguably, be identified as the view “from within,” whereas the focus on the control of administration—both ex ante by legal norms and ex post by holding administrators accountable, would represent an “outside perspective”: the focus is then on the legitimation (or the “steering”) of administration by the legislator in general ex ante or the control of individual decisions ex post by the judiciary. However, the question has at least to be raised, whether we do not need a new architecture for administrative law—including global administrative law.

There is another approach that can be attributed to Benedict Kingsbury and others that would consist in a broadening of the concept of law beyond the classical hierarchical understanding of the delegation model, on the one hand, and stick to a substantive criterion of “publicness” that a rule of “global administrative law”54 would have to fulfill in order to be regarded as a legal norm, on the other. “Publicness” in this sense means that the norm touches the interest of the public forum as opposed to private persons. Reference to “publicness” is difficult to handle in practice. This brings us back to the core problems of “global administrative law”: its fragmented regulatory landscape global administrative law is confronting. In practice it is difficult to tell how far the public is really involved and not only a smaller part of it. This approach would leave the dominance of international and domestic law and its terminology in general untouched. However, it would give more leeway to the emergence of a type of law that cannot be clearly integrated into the classical dichotomy of international and domestic administrative law.55 I fear that this assumption that expects too much from the concept of “publicness” that may have lost its distinctive character in the new realm of administrative law—both global and domestic.

B. A Completely New Law Beyond the State? Gunther Teubner’s Theory of Global Law

Gunther Teubner’s56 construction of global law may be helpful for a further clarification of the role of global law and global administrative law, in particular. His approach may shed some light on the fundamental question of what law is and what it may be in the future in a global context. Gunther Teubner takes the view that global law in general (the focus is not primarily on global administrative law57) has to be conceived of in completely new terms. In Teubner’s view, there is a pressing need to construct a new theoretical “building” instead of just adding new rooms for some new functionalities within the old legal-theoretical architecture. The idea behind his conception of a “societal constitutionalism” beyond the state is the following: the new transnational actors (firms, social organizations, NGOs, etc.) have become so important that their activities have contributed to the emergence of something new, a law without/beyond the state that is able to create a new realm of law including a fragmentary constitution by practices of self-observation and the setting of secondary procedural norms about norm-generation.58 The focus of his theory, at least of the part that is of interest here, is on the potential of self-organization of rules and constitutional order within (world) society. The details of this rather complex theory cannot be described in this chapter. It may suffice to refer to Teubner’s conception of a societal constitutionalism that regards the traditional legal focus on a political conception the state-based idea of a constitution as outdated. The constitutional law of the future is a law that is to be located completely outside of the state. It’s society and different societal regimes (economy, culture, religion, art, etc.) that are the subject of constitutionalism. I cannot go into details, however, with regard to global administrative law one has to accept that the state continues to exist, if only in a new multifaceted form. This does not really fit into a comprehensive conception of a societal constitutionalism at all. Public law continues to work, it cannot be completely dissolved in societal regimes of self-organization.

C. A New “Administrative Activism” in Lawmaking?

As the foregoing, cursory comparison of different theoretical contributions to the conceptual problem presented by emerging administrative governance modes on the global level has hopefully made clear, there is, on the one hand, a conception that tries to limit the doctrinal change of state-based law in response to globalization as far as possible, whereas the other “extreme” construction opts for a completely new “societal constitutionalism” beyond the state, that is, to give up the state as a frame of reference for the law altogether, not only global law. The current challenge for legal theory and methodology consists in effectively identifying and negotiating competing theoretical perspectives, which on their own each impact the creation of particular doctrinal frameworks and models. There is presumably no description and analysis from the point of view of a stable scientific frame of reference in times of a fundamental transformation of the legal system which does not leaves the theoretical and doctrinal framework untouched. The consequences of such a fundamental change not only consists of a more intense self-reflection of legal practice. The “real” transformation of the legal system also involves the theoretical framework for its description. It shatters the assumption that spontaneous permanent self-adjustment of the law to new challenges and the reliability of traditional stable descriptions of legal evolution can still be trusted.59 The “law of the law,” the meta-rule of self-transformation of the law or perhaps the ruleless transformation processed by its “application,” becomes more and more visible60: “method is law”—and not only an instrument for the application of rules or the intellectual self-discipline of an autonomous legal rationality. Method itself blocks or strengthens processes of change—it is not neutral. It would seem to be more productive, following Marc Amstutz’s lead, to look for “sub models” within the legal system, so that the law can use these to observe global changes in its system environments that extend beyond the cognitive openness to “facts,” which are limited by its legal programmes (the “facts of the case”), and to deal with these changes by means of self-modeling. These models include, according to the terminology used by Marc Amstutz,61 a “ ‘theoretical’ model” which tends to be formulated outside of legal practice and which varies the “self-understanding (of the legal system—KHL) in its socio-historical environment.”

Perhaps one should accept the idea that the legal system undergoes from time to time a fundamental process of self-transformation within which in certain limits it loses control and is constrained to get involved in parallel processing of different experiments that in the long run will allow for a certain reorganization of its components and the emergence of a new architectural order.62 This would also open a more realistic perspective on the evolution of domestic administrative law. With view to the experience of US administrative law, Jerry L. Mashaw has convincingly argued that the doubts of the “lawness” of global administrative law stem from the same origin as the conventional ignorance of the generative power of administration that manifests itself in the emergence of the “internal administrative law” in the nineteenth century.63 In the same vein, one may take the view that the law itself undergoes a fundamental transformation—and the theoretical framework and the instruments of analysis have to follow this change and develop new models and criteria which necessarily presuppose a certain vagueness because the real processes themselves are not yet clear at all. There may be an emerging new law that could be compared with the then new “internal administrative law” in Mashaw’s sense. The basic form and ideas of traditional administrative law have not been given by the legislator! Such an approach might end up initiating a shift, if only provisionally as an auxiliary construction, to a more elaborated doctrine about ex post control which might continue the rule of law in a different manner.64

V. The Transformation of Domestic Law

A. The Prelude before the Emergence of GAL

Domestic law has not been struck as a stable unitary order by globalization from the outside, its traditional structure has not been destabilized all of a sudden by intrusion of global forces but has itself undergone a fundamental change from within. Similar phenomena of fragmentation, of increasing complexity, of cognitive uncertainty have come to the fore at the domestic level at least in the 1970s.65 Global or transnational law is different from both domestic and international law because it permeates borders.66 According to the continental understanding of the relationship between national and international law a transformation of the latter into domestic law has been held necessary. This was and is still different in Anglo-American law. However, transnational/global law is something new for both legal systems in as much as it transpires into both international and domestic legal relationships without passing through formal procedures of lawmaking on either the domestic or international level. It becomes ubiquitous and develops its own forms and procedures below the level of explicit rulemaking. This evolution has been prepared within domestic law that shows similar phenomena of hybridity or of opaque legal constellations which do not fit well into fixed categories as has been demonstrated earlier. Domestic law itself is resonant with transnational law because it is characterized by processual emergent phenomena itself. Its unity has long been undermined by a pluralization of legal and social norms on the one hand and the increasing importance of adapting the law to the requirements of the “society of organizations” on the other hand.67 This mutation is fueled mainly by the multiplication of “special knowledge” beyond experience.68 This process has also led to the necessity to give up the traditional deductive approach to application as being separated from the norms themselves. Law is no longer just interpreted, whereas normativity remains untouched by processes of “application,” instead it is continuously undergoing a process of construction and reconstruction. One could even think about a general change from rule-based to “results-based” legitimacy.69

B. Why Not Find a Home for GAL in the Old Architecture of Law?

One should not try to retranslate the emergent new components of transnational law into the old forms, rather one should try to observe and mold these phenomena with a view to the potential of concomitant new forms and rules that might emerge from the complex self-transformation, which the legal system beyond the state undergoes within the rising “society of networks.” New hybrid quasi-subjects such as “joint ventures”70 or networks of cooperation in the high-tech industry that lack any clear legal structure in advance71 and that allow only for “learning by monitoring”72 that transcends the hitherto established borders between organization and the market. Participants accept that cooperation in innovative high-tech settings cannot be established on a well-defined legal basis. From case to case one needs a lawyer who tries to propose a legal interpretation of what has been done before and to agree upon a remuneration scheme—a strategy that seems to work. Instead of describing reality from a rather stable point of observation, participants accept “surfing fluid reality”73—and the legal adviser adapts legal instruments to completely new environments.74 Legal regulation of high technology is also confronting new complex challenges that cannot be answered by stable rules because, for example, nanotechnologies and also the new projects of genetic engineering are involved in a permanent process of self-transformation.75 They are developed in broad cooperative networks that transcend the borders of firms. Administrative law is directly involved in the management of technological change that comes from within domestic society—at least in those countries that have a high-tech industry, for other countries this is, of course, a challenge from outside.

These remarks may suffice to make the assumption at least plausible that the emergence of global administrative law has been prepared from within the realm of domestic law and finds its repercussion in the development of global/transnational administrative law.

The emergent heterarchical technological networks76 are functioning upon the basis of structured and focused project-like co-operation77 and mutual observation within communities of limited scope. It follows a relational rationality,78 in the sense that it makes use of a multiplicity of perspectives and of the modeling of a multilayered complex spatial and contextual order.79 This development has also far-reaching consequences for the judiciary—in those fields where judicial judgments still count. Court decisions themselves also take on the form of nodes in a web of decisions that replaces the clear separation between legal norms and case specific application. Joanne Scott and Susan Sturm80 have taken the view—in a more general perspective on the changing role of the courts—that one might regard the role of the judiciary in this tangled web of decisions as a “catalyst” which functions as “enabling,” blocking or setting conditions of new actions under conditions of uncertainty.

The same is true for public accountability in a democratic sense:81 a narrow understanding of reducing any kind of impact on the rights of others to a quasi-public interference which needs a delegation of regulatory power82 misses the point, that is, the autonomy of the civil society which includes a “power” to generate norms in the sense described earlier, which has always been an essential element of societal self-organization. At the same time, the state-based legal system has always fulfilled the function of the preservation of openness and diversity (competition,83 plurality of opinions, etc.) of the societal knowledge base and of a coupling between the different versions of social norms and the legal system.84

VI. How Democratic Is Global Administrative Law?

The democratic function of the law should not be overtaxed.85 The emergence of the new globalized administrative law strengthens—by necessity—the autonomy of the administrative function because its operative dimension needs necessarily more leeway than in stable conditions of a normal processing of administrative law.

Of course, the function of accountability86 and of transparency of public action that has to fulfilled by administrative law cannot just be given up because the administration is involved in a process of transformation.87 The state is a public function and is, as such, a “common sake”; this is the reason why the state has to be held responsible and accountable for all public action. However, this is not equivalent to a requirement of formal delegation of power by parliamentary statutes ex ante.88 The accountability of administration (as opposed to the legislator) cannot be constructed in a simplistic way. Instead, it should be conceived with a view to the consequences of the unavoidable weakening of the rule-based type of decision-making.89 In this respect, the increasing fragmentation of the state and the normative order is a problem, if only because of its intransparency and the risk of the emergence of a completely disentangled global networks of public and private actors90 which is no longer mutually penetrable for the consideration of external interests, or does not meet the requirement that they develop themselves as part of a productive environment of other networks or of the social systems at large. Following the conception described in this chapter, one should not lose sight of the concomitant phenomena of the rise of the issue of accountability in private organizations:91 the public interest in the preservation of accountability in private organizations such as banks is also due to the fact of the decreasing transparency and the increasing fragmentation of the private (economic) organization. Information and knowledge are no longer present and collected in a commonly distributed experience. The internal side of private firms becomes legally relevant ex ante—and not only ex post as a potential indicator of negligence in case of harm inflicted on third persons. This transformation of the environment of firms has its repercussion in multifaceted approaches to “count the invisible,”92 to make sure that the fragmentation of knowledge does not lead to intraorganizational power nodes whose role are not well understood in the organization as a whole or at its top level.

VII. Distinguishing Different Versions of Transnational Administration

A. Toward a New Administrative Network of Decision-making

“Global administrative law,” in particular, can, against this background, be linked to the idea of a “disaggregated state,”93 which is not a state in dissolution but a state which transforms itself into a loosely coupled “network” of public and private actors, who are held together by a fragmented set of regulatory tasks of “moderation.”94 This is one of the consequences of the necessity to establish structured processes of “learning by monitoring.”95 These tasks are integrated less by a chain of singular decisions than by a focus on broadly defined “webs” of reflexive strategic project-like ventures which follow the track of knowledge and rule management that has been brought about at the domestic level by the emergence of the “society of networks.” Increasingly boundary spanning networks take over the role of “quasi-subjects”. The permeability of the classical borderlines between public and private, market and organization, cognitive and normative rulemaking finds its repercussion at the global level.

Considering global administrative law as an emerging processual phenomenon, one would stress the necessity to bind together the components of the “disaggregated state” at a more abstract level if only to recouple the internationalized and national components of decision-making. In this transnational dimension, the territorial state, its organizational structures and legal rules providing legitimacy are reconsidered and the role of the state, if only in a heterarchical and not in the central position of the sovereign of decision-making, is brought back in. For example, the increasing importance of “specialized knowledge” raises the problem of how those agents that represent economically weaker regions might have a fair part in the decision processes by getting financial help for engaging experts. This might also be in the interest of societies and states in the “Global South”96: once decision-making procedures require consideration of more specialized knowledge, poorer countries have to be given access to the knowledge they need for having a voice in global decision-making. At the same time, the procedural logic of networked decision-making also implies a common “network interest” (that overarches both state and “international community” interests). This means that the rising importance of processes needs evaluation and monitoring not only with reference to the globalized procedures of decision-making but also has to be supplemented by domestic rules of good governance. These ideas are not just the objects of a moral desire but the new relational logic itself. The network itself has the creative potential that is enshrined in the heterarchical interrelationships between its components and that has to be activated and reflected by method—just in the same vein as the deductive rationality of the past also has had and still has the creative power of the “deductive” logic which is processed by traditional method.

B. Different Fields of GAL

If one has a clear look at the different types of networks within the “network of networks,” the multifaceted character of this new hybrid version of administrative decision-making is demonstrated quite openly. One has to distinguish limited networks of targeted territorial boundaries spanning co-operation from among the agencies that are built up in the typical perspective of a management of public neighbor law problems.97 They address issues of information exchange concerning, for example, the social insurance claims of workers who have, so to speak, a double territorial attribution of legal status.98 This relationship has been and is still often asymmetrical, in the sense that the influx of the workers at stake is often not reciprocal. This fact may limit the co-operative activity of the country of origin.

In a further group of practices of global administrative law (standard-setting,99 environmental protection,100 the control of financial markets, etc.), we find a type of co-ordination that demonstrates the new hybridization of social and legal rulemaking in a particular form: different types of domestic “knowledge bases” and legal standards have to be co-ordinated or meshed in a way that transcends the domestic level of all involved legal administrative orders and lead to a new global frame of reference for decision-making.101 It is quite characteristic that there is still a link to domestic administrative law when concrete cases have to be decided. Both of the two other aforementioned fields are characterized by the fact that they include, from the outset, on the factual level, an emergent element that goes beyond state-controlled co-operation to a much more dramatic extent. The increasing importance of standards is again a phenomenon that cannot be reduced to the territorial element of globalization alone:102 it is also, if not primarily, due to the weight of the scientization of production and organizations. Globalization is only one of the concomitant dimensions of the dynamic of self-transcendence of the knowledge base of societies which rids itself of the traditional links to the institutions of the stable organization—public and private.103 This is also the basis for skepticism vis-à-vis the new global constitutionalism.104

At least a major part of the issues which are at stake and which demand co-operation and co-ordination are “global” in a stronger sense: they concern complex problems which are completely beyond the reach of a nation-state and which do not find a solution based upon patterns formulated at that level. The peak of this development is reached in financial market regulation,105 where we are confronted with a type of rapidly self-transcending, overlapping, disruptive market that processes risk information and demands risk management to a hitherto unknown extent. New global problems that do not just change the level of abstraction or the territorial dimension are at stake here, but undermine the territoriality of the legal order in a much more complex and demanding way than in the past of the nation-state.
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I. Introduction

The most recent wave of globalization inaugurated in the late 1980s has produced a crisis for lawyers everywhere. As we regroup to reconfigure, even overhaul entire bodies of legal theory and rework conceptual schema in discrete legal fields, criminal law is no exception. Yet it was only as late as in 2003 that Neil Boister coined the term “transnational criminal law” (TCL) as a juridical counterpart to “transnational crimes” resulting from the negative externalities associated with the liberalized movement of products, goods, services, and, indeed, human beings.1 In a short span of time, however, several commentators have grappled with the concept of TCL in varied contexts as diverse as counterterrorism, global banking, human trafficking, and infringements of intellectual property rights and cybercrime. In these accounts, TCL consistently appears in hybrid forms alongside administrative law, civil law, banking law, intellectual property law, immigration law, and labor law, thereby questioning the very status of TCL as a separate field. Significantly, commentators also express pessimism about the ability to codify the basic principles of TCL and go on to fundamentally problematize its prospects for protecting the human rights of individual defendants, for ensuring an equitable relationship between powerful Western states and other less powerful states, and for securing global justice more generally.2 In this chapter, we introduce the reader to the concept of TCL, deliberate on the dilemmas of TCL as applied to empirical legal phenomena before suggesting a sociolegal approach to further develop the field of TCL. In particular, we bring to bear on TCL the rich debates within global governance and transnational legal theory. We do this by decentering formal state law and examining the full range of technologies of governance, including social norms, codes of conduct, naming and shaming measures, ranking mechanisms, and social indicators that nonstate actors increasingly propose in order to address transnational social problems.

In 2003, Boister defined TCL as “the indirect suppression by international law through domestic penal law of criminal activities that have actual or potential trans-border effects.”3 His point of departure was the distinction between TCL and international criminal law (ICL). ICL focuses on the so called “core crimes” of genocide, war crimes, crimes against humanity, and the crime of aggression. Through a collection of international and hybrid courts, ICL has the institutional density to adjudicate individual criminal culpability at the supranational level. In contrast, TCL covers a much wider range of offenses that draw on international treaties but are dependent on domestic implementation. This brings into the purview of TCL offenses relating to migration and exploitation such as human trafficking and smuggling, commodity crimes such as drug trafficking and environment theft alongside facilitative and organizational crimes such as money laundering and piracy.4

At the international level, the core legal component is a crime suppression treaty, whether agreed bilaterally, regionally, or through a large UN-backed multilateral convention. Boister describes this as the horizontal dimension of TCL. At the domestic level, which Boister describes as the vertical component of TCL, the specific conduct of individuals is criminalized through domestic law by the states party to the particular suppression convention accompanied by the necessary procedures and provisions for co-operation between the states concerned.5 The underlying purposive assumption in this delineation of TCL is that the substantive criminalization and procedural cooperation that leads to the creation of transnational crimes, serve specific individualized state interests rather than the claims to universal values that underpin the general justification for the regulation of crimes through ICL.

In an article published in 2015 in the quarterly, Transnational Legal Theory, Boister conceded that transnational criminal law might include crimes that may have no phenomenological transnational “hook” but merely a transnational normative hook. Further, that “the horizontal diffusion of criminal law norms from state to state without the agency of a suppression convention”6 could possibly fall within the purview of TCL as long as they “address an issue of transnational conduct, effect or concern.”7 He even concedes that TCL could be described as a “non-hierarchical normative” legal field rather than as a legal order “with an identifiable legislative source in a hierarchical system of legal norms”8 and that nonstate actors play a crucial role in TCL. While Boister’s concept of TCL is a useful starting point, in this chapter, we problematize his stark distinction between ICL and TCL as it conceals many of the challenges facing these concurrent areas of criminal law. This leads us to challenge the stability of the very category of “transnational crime” and the implicit assumption that TCL could be a discrete legal response to countering it. We complicate the horizontal aspect of TCL by adopting a legal realist approach to highlight the range of background legal rules that operate simultaneously facilitating the very conditions for the material and discursive production of the phenomenon that we call transnational crime. With a view to deepening the vertical dimension of TCL, we call for TCL to engage with domestic conversations that revisit the shifting contours of “criminal law.” Further, we suggest an expansion of the theoretical lens of TCL along synchronic and diachronic lines to embrace comparative criminal law and learn from colonial criminal law respectively.

By pursuing the insights of transnational legal studies alongside a methodological commitment to legal realism, legal pluralism, sociolegal studies, and legal ethnography, this chapter demonstrates how criminal law, once studied as a paradigmatically “domestic” legal field, has, in the wake of multiple waves of globalization, seen a dramatic transnationalization. Mapping these developments enables legal scholars to critically engage with the reach and longer history of the use of criminal law in transnational environments and to be more attuned to the beneficiaries and causalities of its use as a means of cross-border regulation. In doing so we offer a more contingent examination of TCL as it both responds to changes in the role of the state in a globalized world and itself drives and gives form to these transformations.

II. An ICL Less Ideal—and Some Similarities With TCL

Boister uses the distinction between ICL and TCL as his starting point for delineating TCL as a specific area of enquiry. This is prompted by a sense that the extensive attention given to the crimes of genocide, war crimes, and crimes against humanity has left much of the international law that relates to a wider set of criminal conduct underexplored and less accountable. This is a position with which we undoubtedly agree. However an exclusively doctrinal distinction between these areas of criminal law risks describing and engaging with ICL in an idealized form. This obscures the similarities in the challenges raise by the use of criminal law as it operates across borders and limits the depth of explanation for the differences in the regulatory responses to ICL and TCL. At the outset of a discussion of TCL it is therefore useful to be mindful of a few similarities between ICL and the challenges that confront both fields but are particularly visible in the TCL arena. From this starting point we are then able to see how insights from transnational legal studies can deepen enquiries in both of these domains.

For Boister, challenges associated with TCL include the risk of over criminalization, failure to take seriously the constraints on the political legitimacy of lawmaking at the international level, legal fragmentation, and TCL’s upholding of Western hegemony when domestically enacted and enforced.9 It is striking that scholars and practitioners working in ICL are well acquainted with these same concerns. A closer look at the rapid doctrinal development of ICL, in part made possible due to the institutional density that characterizes this field, highlights how ICL encounters similar challenges to TCL in determining the principles that demarcate the boundaries of this coercive law and its means of legitimation.

Faced with the severity of the harm and the difficulties of holding senior leaders individually accountable, ICL has failed to draw on a consistent set of constraining principles. As Darryl Robinson has lucidly demonstrated, in bringing together criminal law, international human rights law, and international humanitarian law, ICL has absorbed contradictory assumptions and methods of reasoning so that the liberal constraints widely used to argue for the restriction of the reach of domestic criminal law are not readily evident in the practice of ICL particularly with regard to modes of liability and defenses.10 Similarly, the limits imposed by the traditional sources of public international law have not provided a consistent set of constraining principles. For example, crimes such as enlisting and conscripting child soldiers were included in the Rome Statute that established the International Criminal Court (ICC) and in doing so extended the reach of the offense beyond the existing customary international law.11 Yet the more established prohibitions of the use of both chemical weapons and starvation as a means of warfare were not included in the ICC’s exhaustive list of war crimes, in part to simultaneously secure the exclusion of nuclear weapons from the list.12 The founding document of the ICC was a treaty, so in and of itself, this was legitimate as states retained the choice to become signatories; however, it raises important questions as to what principles are being used to determine the boundaries of criminalization.

In a similar vein, the democracy deficit characteristic of TCL, has long haunted ICL. Immi Tallgren described in her observations of the Rome Conference that led to the establishment of the ICC, how the specific state delegates, NGO representatives, and academics who engaged in the negotiations were not elected to participate in the legislative drafting of ICL. She noted at the time of the drafting of the statute that “any democratic control…will at best be retroactive, at the point of ratification.”13 In addition, many of the specific actors involved in the Rome Conference had overlapping roles, advocating for particular positions while publishing academic papers on those positions and being actively involved in the actual drafting.14 These overlapping roles enabled the expansion of the reach of the law. As Janet Halley describes, the concurrent drafting, advocacy, and analysis functions of the feminists who participated as NGO representatives, academics, and state delegates papered over the internal divides within feminism, particularly as they relate to the capacity of individuals to exercise autonomous choice and the structural constraints on the validity of such choices. As a result, the distinct crimes of rape, sexual slavery, enforced prostitution, forced pregnancy, and enforced sterilization were included as both war crimes, if committed as part of an armed conflict, and as crimes against humanity, if committed as part of a widespread or systematic attack against a civilian population. This was done to ensure that a narrow reading of any one of the terms could be mitigated through including, “as many sexual wrongs as possible under the most stigmatic terms that they could find.”15

Elite actors claiming specifically directed legal expertise drove the drafting process of the Rome Statute. This enabled the subtle extension of ICL beyond the general constraints on criminal law argued for by liberals in many domestic spheres or those that could be drawn on in public international law. This was most visible at points of universalized moral consensus relating to the capacity of women and children to make choices during conflict. Yet at the same time, other areas potentially warranting the use of criminal law as a means of final regulatory recourse such as those relating to corporate conduct were explicitly excluded.16 In addition, the possibility of democratizing this drafting of ICL at the stage of ratification has raised further challenges for the ICC, in a similar vein to concerns regarding doctrinal weakness in TCL.

TCL is fraught with the risk of doctrinal fragmentation. ICL suffers from a similar risk. The Rome Statute has generally, although not exclusively, resulted in the domestic enactment of criminal legislation. This incorporation of international crimes into domestic law offers an example, prevalent in the practice of TCL, of “denationalising and then renationalising of criminal law norms.”17 While many scholars have argued for this domestic enactment as a crucial step towards both harmonization and enforcement of ICL,18 the result has simultaneously been one of fragmentation.

The motivations for domestically criminalizing international crimes have been mixed. For some states, such as Australia and Slovenia, it offers an opportunity to assert their jurisdictional primacy over the ICC, while for others, such as Belgium, it has to been used to actively assert the primary of the ICC by ceding domestic jurisdiction to the international court.19 This “renationalizing” of international crimes has also led to differences in the definitions of the actual crimes themselves. For example, in Sudan, a country not a signatory to the Rome Statute but subject to the ICC’s jurisdiction following a UN Security Council referral, at the national level international crimes have been intentionally and controversially reframed, to include, for example, adultery “within the framework of a methodical and widespread attack” in the list of conducts constituting a crime against humanity.20 The domestic enactment of international crimes has been undertaken, not only to reassert traditional claims to sovereignty but also to make plural claims to the types of wrongs that warrant classification as “international crimes.”

Finally, in drawing on transnational methodologies, a legal pluralist approach to ICL suggests that this national fragmentation has not been confined to the doctrine. It has also occurred inside of the legal institutions themselves and is evident when examining the objectives driving the judges and lawyers involved in the decision-making.21 A legal pluralist view shows how, at the level of the law and the legal institutions, legal fragmentation and resistance to the overstretched claims to universal objectives have marked the renationalization of international criminal law.

Recognizing these more subtle doctrinal and institutional tensions opens up the possibility of acknowledging horizontal dimensions of ICL that take account of when, and how, other regulatory regimes are responding to the same conduct. Despite the claims to the increasing use of ICL, described by Lutz and Sikkink as a “justice cascade,”22 it is necessary to be able to explain and describe the clear empirical evidence showing the continued use of amnesties in the wake of political violence.23 More recently, criminologists have called for a radical reconceptualization of what constitutes “accountability,” drawing on interdisciplinary scholarship to establish a broader set of characteristics that moves beyond the narrow deployment of the term as synonymous with criminal trials.24 This, in turn, illuminates the contingent nature of the resort to ICL, which is often obscured by its universalist claims.

These issues of democracy deficits, doctrinal and institutional fragmentation, legitimacy concerns, and questions over the principles and practices used to constrain the use of coercive law shows how ICL faces similar challenges to those traditionally identified in TCL. Understanding ICL in its less idealized form asks us to undertake a more detailed consideration of both the “transnational” and the “law” components of transnational criminal law to show how rethinking these boundaries opens up research avenues in both ICL and TCL.

III. “Transnational” Criminal Law: Further Provocations from Transnational Legal Studies

As already indicated, Neil Boister who coined the term “transnational criminal law” has since revisited his initial assumptions about the parameters of the concept by relaxing the requirement for what qualifies as law (legal field rather than an order) and as transnational (a normative hook being sufficient). We believe, however, that TCL as a field would benefit from being untethered from its sole preoccupation with suppression treaties and by being exposed to the full range of substantive and methodological innovations that transnational legal studies has to offer.

In this chapter we draw on the example of human trafficking and the TCL architecture that it has spawned in the form of the 2000 UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children (Palermo Protocol)25 supplementing the 2000 UN Convention against Transnational Organized Crime.26 As one of the first criminal law interventions on an international scale in the wake of globalization, anti-trafficking law is a paradigmatic case study illustrating in the field of criminal law all the challenges and complexities facing global governance that transnational legal scholars seek to theorize. Twenty years since the negotiation of the Palermo Protocol, we are also able to productively map the shifting discursive registers in which domestic legal jurisdictions discuss and interpret trafficking. In an effort to expand the horizontal dimensions of TCL, we use trafficking as an example to demonstrate its contingent construction as a “transnational crime” thereby displacing the centrality of the criminal justice response inherent in the Palermo Protocol and suggesting other possible legal responses in the realm of labor law or corporate law. The range of nonstate actors engaged in the trafficking debates and their role in governance agendas outside of and in conjunction with formal state law also queries any insistence by transnational criminal lawyers of their ultimate subordination within TCL to state interests and the suppression of crime.

In an attempt to deepen our understanding of the vertical dimensions of TCL, this chapter proposes that TCL engage closely with domestic criminal law scholarship especially at a time when the very nature of criminal law as well as its regulatory universe particularly in relation to socioeconomic offenses is up for grabs. Moreover, since TCL need not be limited to crimes arising from states’ commitment to criminalize under a suppression treaty, but can instead emerge from transnational norms, TCL must be concerned with crimes under domestic law that might derive from a universal commitment to eradicate pressing social problems such as violence against women. This paves the way for a renewed research agenda in comparative criminal law within TCL. The chapter concludes by introducing a diachronic dimension to TCL, by considering legal transplants that have traveled under the aegis of colonialism so that transnational criminal lawyers can readily compare the colonial substrata of criminal law, which is common across jurisdictions and over which domestic criminal laws have evolved.

A. Expanding the Horizontality of TCL

1. Problematizing “Transnational Crime”

The unspoken assumption in TCL scholarship is the existence of a “transnational crime” and that such crime is an exceptional phenomenon to otherwise normal circuits of the exchange of goods and services warranting the heavy, corrective hand of the criminal law. TCL is, after all, proposed as a juridical counterpart to transnational crime. There is, however, a steadily increasing body of scholarship that offers critical insights into the very construction of “transnational crimes,” and this has significant normative and regulatory implications for TCL. Kal Raustiala has, for instance, offered a powerful critique of states’ desire to section off the legal from the illegal. He eloquently maps how the “legal, technological, and administrative changes implemented to foster licit world trade will also foster illicit word trade.”27 Conversely, he argues in the context of drug trafficking that casting the criminal law network widely in a bid to counter drug trafficking may increasingly constrain legal trade and financial liberalization.28 Beyond mapping this recursive relationship between the legal and illegal, he critiques the predominant construction of the problem of drug trafficking in terms of crime and morality (plague, evil, pollution, and invasion),29 considering instead the alternate albeit less influential public health framing of drug trafficking. Similarly powerful critiques have become de rigueur in relation to the transnational crime of human trafficking, particularly the prominence of the paradigmatic trafficking episode etched in our minds by the media of the young female teenager duped into sex work in a foreign country. Trafficking lends itself to several alternative framings including those of “modern slavery, globalisation of crime, problems posed by transnational organized criminals, prostitution and migration.”30 How then does the law select between these competing paradigms? Law, we are told, plays an active role in producing selected frames. Jo Doezema’s powerful ethnography demonstrates that the Palermo Protocol negotiations were not inspired or influenced by the myth of trafficking (namely, of the young female sex slave) but in fact produced this very myth.31 She was hard-pressed to find the stock anti-trafficking episode proliferating in the news media, but which was mentioned only once during Protocol negotiations. Instead, she claims:

the narrative was indeed present: it appeared, fragmented, out of sequence, disguised in legalese or hidden in human rights language…in synecdochal splinter…Thus a word such as “consent” or a phrase such as ‘sexual exploitation’ is able to conjure up the entire corpus of the myth.32

Further, feminists have drawn on the sociology of moral panic to demonstrate the significant parallels between the contemporary anti-trafficking movement and its historical antecedents in the anti-white slavery campaigns at the turn of the twentieth century.33 They have argued that the intense activity around sex trafficking seeks to allay fears arising from globalization. Women’s bodies become the site where anxieties about the changes ushered in by globalization are sought to be managed, reflecting a yearning for a familiar race and gender order.34 Hence, where women are increasingly migrating across borders, anti-trafficking campaigns seek to discourage such migration35 and are organized around the gendered dichotomy of innocent female victims and dangerous male Eastern European and Russian criminals. By conflating women’s migration with trafficking for forced prostitution, anti-trafficking campaigns highlight the danger of “leaving home” while, at the same time, projecting the home as a haven of safety, ultimately discouraging women from migrating or leaving home.36 The patriarchal state keeps non-Western migrant women in their home countries rather than allowing them to take the risks of migration for better pay.37 This shrouds women’s economic decision-making while the home state benefits from their labour in a system marked by inequality.38 Constructing human trafficking as sex trafficking also allows the Christian Right to reinvigorate its ideological positions equating loose sexuality with criminality,39 while advocating for the family, promoting abstinence, and rescuing women from work outside the home.40 In the process, as Emma Goldman reminded us as far back as in 1910, attention and action is diverted from the underlying causes of women’s oppression, namely, marriage, the family, and political economy.41 Anti-trafficking discourse also shores up social hierarchies, especially in Europe where “trafficking in women has become a site marked by phantasmic fears of foreigners, immigrants, criminals, terrorists and globalisation.”42 States’ attempts to recuperate the border and their sovereignty by arresting migrants and deporting women back to their proper homes also bolsters nationalism.43 As the definitional import of trafficking has increasingly expanded to include not only trafficking for sex work but also labor trafficking, similar arguments have been made to reiterate how the focus on the most severe instances of trafficking draws attention away from the endemic conditions of dull exploitation and precarious labour in the globalized economy. For the purposes of TCL, these interventions point to the contingent and ideologically driven construction of social phenomena in terms of “transnational crime.”

2. Toward a Legal Realist Reorientation of TCL

Closely intertwined with the conceptualization of transnational social problems in terms of transnational crime are the regulatory repertoires invoked to counter it. Just as transnational crimes are socially constructed phenomena, states also make a contingent choice when they default to criminal law as an effective way of countering transnational crime. This contingent use of criminal law to describe transnational social problems means that we need to go beyond a study of suppression treaties.44 Interestingly, states are more willing to undertake regulatory experiments in certain areas of TCL than others. Thus, despite the overwhelming influence of the US-driven prohibitionist model against drug trafficking,45 supply states and scholars actively debate the full range of options implicating (and often dispensing with) the criminal law, namely, criminalization, decriminalization, and legalization.46 In relation to human trafficking on the other hand, the criminal law has reigned supreme in the scholarly and activist literature until very recently.

To elaborate, at least three phases of anti-trafficking law since the negotiation of the Palermo Protocol twenty years ago can be discerned: a phase between 2000 and 2009, which was the heyday of sex work exceptionalism; a phase between 2009 and 2014, when closer attention was paid to labor trafficking, which rendered visible the competing frames of “modern slavery” and “forced labor”; and from 2014, during which legal interventions framed in terms of slavery and forced labor began to be enacted.47 We deal with each of these phases in turn.

The sex work exceptionalism that marked the first phase of anti-trafficking law and policy has been well documented.48 Migration experts like James Hathaway have long been pointing to the high human rights costs of mainstreaming trafficking into international law by coupling the Palermo Protocol to the UN Convention against Transnational Organized Crime.49 In other words, the criminal law was consciously used to further the agenda of border control motivated in turn by the sovereignty and security concerns of states thus undermining the rights of migrants, asylum seekers, sex workers, and undocumented migrants.50 The effects of the Palermo Protocol were furthered by the policies of the George W. Bush administration, which was keen to abolish the sex industry and named and shamed countries through the annual Trafficking in Persons Report issued under the Victims of Trafficking and Violence Protection Act, 2000. By 2009, however, with the change in regime, the US State Department in its annual Trafficking in Persons Report began to focus its attention on labor trafficking in place of its sole preoccupation with sex trafficking and sex work in previous years. The definition of “trafficking” in Article 3 itself is fairly broad51 and includes various forms of exploitation that emerged in the amalgamated definition of “trafficking,” such as slavery, practices similar to slavery and forced labor that were earlier dealt with (albeit ineffectively) by the international human rights system. Thus, the International Labour Organization (ILO), stunned by the attention and resources that trafficking was garnering, revisited its mandate to eliminate forced labor. While its several reports on the extent of forced labor published since 2005 do not identify the precise definitional relationship between trafficking and forced labor, its estimates have been freely used by anti-trafficking activists. The entry of forced labor into the activists’ vocabulary has brought with it an attention to noncriminal law mechanisms for dealing with trafficking.52 Indeed, the already mentioned 2014 Protocol and Recommendation to the Forced Labour Convention adopted by the International Labour Conference put on the table a range of labor law mechanisms for reducing vulnerability to trafficking and forced labor. Similarly, a major reframing of trafficking in terms of modern-day slavery has been undertaken by activist-scholars like Kevin Bales, major philanthropic organizations like the Walk Free Foundation, and states like the United Kingdom, which has recently adopted the Modern Slavery Act, 2015. Modern slavery is being used to describe phenomena such as the use of forced labor in supply chains.53

This decentering of the criminal law in anti-trafficking struggles has been exacerbated by definitional problems around trafficking itself. Many of the terms in Article 3 of the Palermo Protocol, including key ones relating to the means of trafficking (such as abuse of power or of a position of vulnerability or coercion) and the purpose of trafficking (exploitation), have been unclear even to the UN Office on Drugs and Crime (UNODC) and have in turn been interpreted by domestic criminal law regimes in rather varied ways. The instability of the definition of trafficking and its ability to address a vast continuum of social practices has meant that activists, scholars and international organizations like the UNODC and ILO are coming around to the realization that the most effective ways of dealing with trafficking would involve a broad regulatory mix, including some combination of criminal law and civil law.

As anti-trafficking law continues to evolve dynamically, we argue for a legal realist reassessment of the horizontality of TCL. We take as a starting point, like many others have,54 the work of American legal realist Robert Hale. His critique of the so-called free economy and numerous conceptual trappings that accompanied the idea of the free market (such as “freedom of contract” and “market value”) is wide-ranging. Significantly, he showed that the role of the state is not as ephemeral as it appears but that the state is an active player in maintaining inequality. Thus he notes:

We live in what is known as a free economy. We did, at least, before it was subjected to the controls necessitated by the war, or, as some would say, before the advent of the New Deal. Government and law did not tell us what part each of us must play in the process of production, or assign to each of us our respective rations of coffee, gasoline or other materials. What work we should do and how much we might consume were determined by a process known as freedom of contract. Yet in that process there was more coercion, and government and law played a more significant part, than is generally realized.55

Further, Hale significantly demonstrated how the bargaining power of parties to a contract is determined not just by the terms of the contract itself but, importantly, by background legal rules, such as the laws of property. Thus, as he notes:

In our industrial society, an employee works in order to make a bargain with his employer and thus obtain the money with which to free himself from some of the restrictions which other people’s property rights place on his freedom to consume…Those who own enough property have sufficient liberty to consume, without yielding any of their liberty to be idle. Their property rights enable them to exert pressure of great effectiveness to induce people to enter into bargains to pay them money. The law endows them with the power to call on the governmental authorities to keep others from using what they own.56

The legal realists also understood the role that criminal law played in backing up these unequal bargaining arrangements. This understanding of the force of background legal rules also led legal realists to demolish the private law/public law binary that lawyers hold onto dearly. Thus, as Morris Cohen, another legal realist, noted:

The law of contract, then through judges, sheriffs, or marshals puts the sovereign power of the state at the disposal of one party to be exercised over the other party. (…) the law of contract may be viewed as a subsidiary branch of public law, as a body of rules according to which the sovereign power of the state will be exercised as between the parties to a more or less voluntary transaction.57

Legal realists did not hesitate to claim contract law to be a branch of public law. Indeed, if contract law could only be understood in relation to property law and criminal law, we are invited as legal realists to understand the true remit of anti-trafficking law (currently operationalized predominantly in terms of criminal law) with reference to varied sets of background legal rules. So far, labor law has been a crucial background rule in the anti-trafficking literature such that there is now a strong argument for a labor approach to trafficking.58 As descriptions of the political economy of several migrant work sectors become available, rather more unexpected sets of laws as wide-ranging as immigration law, contract law, tort law, corporate law, and even banking law seem to be increasingly relevant.59 Thus when it comes to TCL we can say that at the very least, there are competing frames to the conceptualization of transnational crime as well as regulatory alternatives to the use of the criminal law. In other words, a legal realist approach to TCL would require us to trouble the conventional divisions of labor between public law and private law, adopt a highly contingent view of the use of the criminal law, provide a more detailed account of its interaction with other sets of legal rules, and assess the material benefits and costs (including unintended ones) of deploying criminal law. Some legal realists would in fact go so far as to argue that the contract-crime dyad in addressing trafficking in fact has legitimating effects as well.60 By viewing crime as an exception to the contractual realm, and defining criminal behavior rather narrowly (as involving, say, physical force or extreme exploitation), and using anti-trafficking law only against such cases, in fact legitimates a whole range of contracts supposedly voluntarily entered into but involving precarious working conditions.

B. Deepening the Verticality of TCL

1. TCL’s Encounter with Domestic Criminal Law

One of the motivating factors for carving out the field of TCL and pressing for its rationalization is that until now TCL has been a pale shadow of its domestic law counterpart. Devoid of doctrinal coherence and unable to reveal its deep internal grammar, TCL struggles to meet the high standards of justification for criminalization that any domestic criminal law would need to satisfy.61 Consequently, TCL suffers from a democratic deficit and becomes an instrument of unabashed Western hegemony. Yet if TCL aspires to be more like domestic criminal law, then this section argues that it must engage more deeply with how domestic criminal law theorists understand its contemporary role in society. There is at the outset, a pragmatic need to do so given the importance of national criminal law to TCL. But it becomes all the more crucial if we are to take seriously the theoretical challenges posed by transnational legal studies. In an effort to bridge global governance discourse with a range of interdisciplinary interventions on governance within the nation-state given the latter’s radical restructuring in recent decades,62 Zumbansen persuades us to view globalization not as an endpoint of legal development but as an opportunity to reflect on “law’s proximity to self-destruction” and law’s relationship to its Other.63 Even while endorsing the need for carving out the field of TCL, we argue that it needs to be porous so that in attempting to infuse TCL with analytical rigor, we do not reify long-held assumptions about the proper remit of criminal law which are coming undone even in the much-fetishized locale of domestic criminal law.

To take Zumbansen seriously, how does domestic criminal law’s “Other” look? Consider for this purpose current debates in English criminal law. The first-year law school curriculum and its engagement with theories of criminalization offer a touchstone opportunity for considering the state of the field. First-year English criminal law students typically encounter the canonical liberal texts of Joel Feinberg (which were inspired by John Stuart Mill and other utilitarians) and learn how liberal Western democracies criminalize (or certainly ought to criminalize) behavior only in exceptional circumstances when they are harmful and offensive to others. Quickly thereafter, students embark on a doctrinal drip feed of general principles of criminal liability and the study of core offenses such as homicide, nonfatal offenses against the body, sexual offenses, property offenses, and an overview of defenses to criminal liability. They have at best one combined class on strict liability offenses and corporate criminal liability wherein the inability of conventional criminal law to deal with so-called socioeconomic offenses relating to drugs or offenses by large complex organizations like corporations become apparent. This reiterates the holy grail of English criminal law, which is that criminal law must properly be invoked only against substantial wrongdoing by an individual wherein his or her mens rea is proved before affixing criminal liability; that liability for omissions remain exceptional; and that the prosecution bear the burden of proving guilt, all of which presume adjudication through a criminal trial process with adequate safeguards for the rights of the defendant.64 It is notable how this approach is mirrored in the teaching, scholarship, and practice of ICL, as its paradigmatic predominance inhibits a wider analysis of the use of TCL. What constitutes an international crime has narrowed through the careful and directed building of a system of international, hybrid, and regional courts, underpinned by treaties and case law. This has left TCL both to proliferate to include an increasingly wide set of activities and to escape closer scrutiny.65

Similarly, for the most part, English law students are largely oblivious to the raging debate among criminal law scholars as to the very boundaries of criminal law. Scholars like Andrew Ashworth and Lucia Zedner warn against the crisis of overcriminalization66 brought on in the late twentieth century, wherein in their view, the almost 8,000 offenses animating English criminal law impinge on individual liberty with no coherent overarching bases for justification. They call for scaling back on the state’s carceral powers for use only against “paradigm crimes.” In a wide-ranging critique of this liberal position, Jeremy Horder has called for a fundamental reconceptualization of the proper remit of criminal law in light of the seismic changes in both the nature of the economy and the role of the welfare state since the 1920s. Drawing on historical data, he demonstrates how the vast expansion of English criminal law was undertaken in the first half of the twentieth century with the rapid growth of the regulatory state resulting in what he calls “regulatory criminal law.”67 Instances of regulatory criminal law include several statutes passed in 1920 alone, such as the Census Act, 1920, the Dangerous Drugs Act, 1920, the Ready Money Football Betting Act, 1920, the Seeds Act, 1920, the Roads Act, 1920, the Firearms Act, 1920, the Official Secrets Act, 1920, and the Employment of Women, Young Persons and Children Act of 1920.68 In a criminal law universe where teaching and scholarship are almost exclusively preoccupied with crimes that are malum in se and deeply disconnected with the practical effects of the criminal law, Horder prioritizes crimes that are mala prohibita. He argues against an essentialist understanding of crime69 and thereby challenges an understanding of a criminal law system necessarily tethered to the police machinery (as opposed to professional bodies, officials, and employers), individual offenders (as opposed to corporations-big and small and sole proprietorships),70 and ex post punishment in terms of imprisonment for harm already done (as opposed to preventative offenses aimed at risk reduction or the use of monetary administrative penalties). Interestingly, Horder traces two of these 1920 statutes to international law obligations of Great Britain, suggesting the recursive relationship between TCL and domestic criminal law and how both registered changes in the global political economy and states’ regulatory responses to such changes.71 To the extent that TCL is most often concerned with mala prohibita, arising ostensibly from the ills of globalization, an understanding of crime and the criminal law in terms of regulation as well as the distinct nature of transnational offenders (who could well be corporations) offers TCL a flexible regulatory repertoire that a conventional criminal law approach does not.72

In turn, TCL offers a unique opportunity for reconsidering the use of the criminal law (including at the domestic level) to counter socioeconomic problems such as firearms trafficking, drug trafficking, human trafficking, corruption, cybercrime, hijacking, and counterfeiting. The transnational scale of these problems introduces a level of intractability that could reinforce a strong commitment to the criminal law (as evident in US prohibitionism in relation to drug trafficking).73 Yet TCL also allows for the emergence of alternate views of the criminal law as evident in, say, Mexico’s legalization of the possession of certain drugs74 and the recent call by the Global Commission on Drug Policy to fundamentally rethink global and national drug policies.75 This ongoing debate on the use of the criminal law to counter drug trafficking and the varied economic consequences on a transnational scale of complete criminalization, partial criminalization, decriminalization, and legalization offer insights into the interplay between market forces and the criminal justice system and the intended and unintended consequences of criminalization, thus rendering the role of the criminal law in addressing complex problems even more contingent.76 TCL’s potential to complicate the somewhat weak conceptual vocabularies of criminalization could in turn inform domestic debates, which too often appear preoccupied with the harmful behavior of individuals.77 A feedback loop between TCL and domestic criminal law can thus substantially enrich both fields.

2. TCL’s Synchronic Life and Renewed Prospects for Comparative Criminal Law

Another way for deepening the vertical dimension of TCL is through the adoption of a comparative lens. Interestingly, however, comparative criminal law is a field that has yet to take off. As Markus Dubber notes, its invisibility within the canons of comparative jurisprudence can be traced back to its “peculiar parochialism [which] is deeply bound up with the history of criminal law itself.”78 Although punctuated by attempts of influential criminal law thinkers like Paul Johann Anselm von Feuerbach and George Fletcher to theorize universal principles of criminal law,79 comparative criminal law according to Dubber has been a lackluster field with sporadic attempts to either narrowly or ahistorically compare specific doctrinal legal principles between two jurisdictions or to offer elaborate compendia of snapshots of foreign criminal law without any serious theoretical attempt at comparison.80 Shifts are discernible, yet we continue to be exposed to a wide range of domestic criminal laws in need of further comparative theorizing81 or rather more in-depth and meaningful comparisons of a minute number of jurisdictions.82 Given the challenges of attempting deep, historical, critical, and nuanced comparative scholarship, it is no surprise that comparative criminal law as a field suffers from a breadth-depth trade-off. As Dubber astutely observes, this further produces a bias within the comparative project wherein there is likely to be a far greater elaboration of criminal procedure and punishment theory across jurisdictions than a comparison of substantive criminal law doctrine, a theoretically ambitious project at the very least. There is then the further bias that even sophisticated comparisons of criminal law doctrine will focus on paradigmatic crimes rather than the vast panoply of crimes that are mala prohibita.

This snapshot view of comparative criminal law must be considered against the backdrop of comparative law more generally wherein transnational legal developments have triggered a sense of crisis and disciplinary anxiety.83 As comparative lawyers who have been preoccupied with horizontal comparisons of national legal systems race to build up their study of the vertical dimension of law “beyond” the nation-state, lawyers working in TCL have a unique opportunity to undertake comparative criminal law scholarship. Although it may seem that TCL should be properly concerned only with a given international suppression treaty and its operationalization through domestic criminal law, there in fact exists, across a range of issues, a robust practical sphere of comparative criminal lawyering wherein lawyers, consultants, policymakers, NGOs, as well as members of epistemic communities84 (such as feminists) actively compare and borrow from the domestic criminal laws of other jurisdictions. They often deal with matters of transnational moral concern with broad agreement on the desirability for criminalization (such as violence against women). This alone calls for a redefinition of TCL to include comparative criminal law. Legal academic scholarship has been slow to capture these developments, yet scholars from other disciplines including sociology, political science, and criminology have been actively engaged in the comparative study of the distinct crimes that comprise TCL.85 It may be useful to think of such scholarship in sectoral terms. On sex work, for example, several special issues of journals grapple with the governance and regulation of sex work and allied sectors in numerous domestic jurisdictions.86 However, the lack of comparative legal theorizing in such sectoral interdisciplinary collaborations has all too often translated into ambiguous policy vocabularies relating to criminalization, decriminalization, and legalization, which are used in contrary ways even within a particular sector and most certainly have different connotations across sectors.87 Worse still, the lack of a sophisticated legal vocabulary on policy questions and an account of the dynamic interactions between criminal law and other sets of legal rules in any given sector88 leads social scientists unfamiliar with the nuances of law and legal theory to declare the law irrelevant.89

For TCL lawyers undertaking such comparative work, the transnational legal “hook” is likely to vary in intensity. The three examples we consider briefly relate to a highly ratified international legal instrument (trafficking), a weakly ratified legal instrument (sex work), or where no suppression treaty exists (domestic violence). Thus in the case of the Palermo Protocol on Trafficking, which has been highly ratified, there is considerable scope for comparing how countries have operationalized the various elements of the Article 3 definition of “trafficking.” Indeed, the UNODC recently commissioned three issue papers on “abuse of power or of a position of vulnerability,” “consent,” and “exploitation,” with a view to gauging definitional consistency in the operationalization of the Protocol. Each of these reports has involved comparing the anti-trafficking laws of numerous countries. Significant differences appear. In the Netherlands, for instance, irregular Chinese migrants working for less than half the Dutch minimum wage are considered exploited and trafficked. In Switzerland, on the other hand, all migrant sex workers are considered vulnerable to trafficking even if they have entered sex work voluntarily. In other instances, where the suppression treaty is less ratified as in the case of the 1949 UN Convention on the Suppression of Prostitution,90 fewer countries share a family resemblance in the structure of their anti–sex work laws, but where they do, the similarity is remarkable. Often, however, the domestic laws of certain countries wield considerable international influence exceeding that of an international legal instrument. At the prohibitionist end of the spectrum, for example, many countries have sought to incorporate into their domestic laws the Swedish model, as it has come to be called, which criminalizes customers who buy sexual services. At the nonprohibitionist end, meanwhile, there is anecdotal information that the Canadian litigation in the Bedford case91 has been closely followed in some countries bolstering sex worker groups in particular to test the constitutionality of their respective anti–sex work laws. Similarly, the New Zealand approach has for a long time been held up as sex worker–friendly and therefore worthy of import. Even where a given suppression treaty is poorly ratified, TCL needs to take account of domestic criminal law, as it may be crucial for the implementation of a different suppression treaty. Thus, given the conflation of trafficking with sex trafficking and sex work in the early years after the adoption of the Palermo Protocol, a state could claim that it had met its obligations under the Palermo Protocol by amending the domestic criminal law on sex work.

In the third instance where the transnational legal hook might appear the weakest, the domestic impulse to criminalize does not come from a suppression treaty but from a human rights instrument. An example would be the Convention on the Elimination of All Forms of Discrimination Against Women, which has led to the mainstreaming of women’s human rights within the international human rights movement. Legal ethnographers like Sally Merry have eloquently mapped the negotiation of transnational norms around violence against women in spaces of transnational modernity such as the United Nations and the complex translation of these norms by national elites into domestic criminal law.92 Similarly, Keck and Sikkink have famously tracked how feminists used UN world conferences to build a global network against sexual violence.93 TCL cannot afford to neglect these developments especially because often changes in domestic law and international law emerge contemporaneously94 and also influence each other.95

3. TCL’s Diachronic Possibilities: Colonial Criminal Law as TCL Par Excellence

We now briefly deal with the need for a diachronic extension of TCL’s comparative lens. A foundational anxiety for TCL is the taint of Western hegemony that characterizes the negotiation and implementation of several suppression treaties despite the formal equality of nation states as subjects of international law.96 Yet at least some of these power imbalances that continue to haunt TCL can be traced back to when several non-Western countries were subject to colonial rule. The export of criminal law to these jurisdictions back then hardly required the mediation of international law.97 As colonial powers often used the imposition of criminal law in colonies across continents as the key means to consolidate their own sovereignty, it is colonial criminal law that qualifies as “transnational” criminal law par excellence.98 Beyond acknowledging this historical fact, of what use is the study of colonial criminal law to contemporary TCL? After all, it may be that the Indian Penal Code, 1860 (IPC) found its way not only to India but also to Singapore, Malaysia, Kenya, Uganda, Tanzania, Somalia, Sudan, and Aden.99 The IPC in these jurisdictions would have then evolved to suit the distinct needs and political formations of these postcolonial nation states, taking off from their own peculiar trajectories of independence.100 Yet we suggest two motivations for creating a pathway within TCL for the study of colonial criminal law.

At a pragmatic level, the historical depth that an understanding of colonial criminal law offers means that we have a fuller understanding of how triggers from international suppression treaties for the creation of new offenses become absorbed in domestic law, building upon layers of preexisting laws often aimed at countering the very problem that the suppression treaty aims to resolve. Take, for example, the body of Indian law on trafficking. According to recent statistics, of the 35.8 million victims of modern slavery around the world, 61 percent, or almost two-thirds, live in India, China, Pakistan, Russia, and Uzbekistan.101 India has the highest absolute numbers of slaves in the world.102 If countries like India and Pakistan are “hotspot” areas according to NGOs such as Walk Free and the Thomson Reuters Foundation, any serious response to trafficking would be meaningless without a historical understanding of their criminal law regimes (both having inherited the IPC), and their relationship to constitutional mandates and subsequent layers of postcolonial labor laws with penal sanctions. In other words, no analysis of the anti-trafficking offense introduced by the Indian Criminal Law Amendment Act, 2013 is complete without understanding offenses against forced labor mandated by the adoption of the Indian Constitution in 1950 and prior to that, a slew of offenses in the IPC on slavery, unlawful compulsory labor, and prostitution. It is only against this backdrop that crucial omissions (relating to both the means and purpose under Article 3) in the definition of trafficking in the Criminal Law Amendment, 2013 make sense.103 Organizations like UNODC do commission comparative work,104 but without the full benefit of a historically informed theoretical approach that would consider prior attempts to counter “trafficking” as we have set out earlier. A similar exercise can be carried out for anti-corruption offenses. Indeed, prosecutions under the IPC of corrupt public officials have long been hampered by its requirement to seek prior permission from the executive for prosecution—clearly a requirement meant to suit colonial needs. A substantial number of developing countries use the IPC or some version deriving from it and to that extent share a common criminal law infrastructure. This makes the work of the comparative criminal lawyer more feasible and offers a transnational criminal lawyer an unparalleled vantage point from which to map patterns in the adoption, enforcement, and development of a suppression treaty.

At a theoretical and methodological level, the invitation to consider colonial criminal law as part of TCL also brings to the law the rich insights of postcolonial theory. There is already a renaissance among legal historians of South Asia as they unpack several areas of colonial law. There is in particular a renewed interest in the IPC and its transoceanic travels.105 Legal historians have sought to demolish the civilizational biases inherent in colonial law exports by destabilizing the “modern English law”–“despotic traditional Indian law” dyad. David Skuy, for instance, “provincialises”106 English criminal law by demonstrating how English criminal law in the first half of the nineteenth century was not modern and that the reason that Macaulay chose it was because he was most familiar with English law and not on account of its inherent superiority. Similarly, Iza Hussin departs from a simplistic view of the IPC as an instrument of empire that simply traveled from metropole to colony to focus on its various “ports of call,” the complex processes of translation, negotiation, domestication, and all-out war that accompanied its reception107 and the networks of institutions and people who made it possible. Interestingly, she finds significant parallels between the travels of colonial law and the contemporary export of the rule-of-law project. This examination through colonial law of “nodes in the worldwide circulation of law” resonates with current attempts to map transnational legal processes and as such contributes both to transnational legal studies in general108 and the travels of the criminal law in particular.109

IV. Conclusion

In this chapter, we have argued that the naming of a subfield of the international law of crimes, that is, transnational criminal law is a necessary intervention. This has afforded transnational and international criminal lawyers the discursive space to analyze in greater detail the fast-changing nature of criminal law instruments being ushered in by states to address the effects of globalization. The nature of transnational criminal law in general, its sources and boundaries, and its logics in responding to particular “transnational crimes” thus need continued clarification. However, as we have shown in this chapter, embracing the messiness and contradictions of transnational and international law opens up research pathways linking TCL to private law but also to domestic criminal law, comparative criminal law, and colonial criminal law. It is only through this undertaking that we can query the true nature and role of criminal law in our world today.

However, the stakes here are not merely discursive but political as well. What, one might ask, is the relationship between the ever-expanding realm of TCL and neoliberal globalization? Over the past two decades scholars have offered a compelling account of the relationship between expanding regimes of criminal law on the one hand, and neoliberal economic policies and their political and social effects on the other, particularly in the United States, the United Kingdom, Australia, and other parts of the Commonwealth.110 According to Pat O’Malley, neoliberal penality bears the hallmark of the increasing use of punishment, especially through imprisonment in the pursuit of increasing individual responsibility for offending, a “linked stripping back of ‘welfare’” and “a focus on penality as providing protection for citizens.”111 This analysis, particularly focused on the interplay between different arenas of regulation (such as criminal law and welfare law at the domestic level) could be extended to TCL. As demonstrated in this chapter as a whole, in setting a research agenda in this fast-emerging field of transnational criminal law, it is not simply a question of the retreat of the state, in service to the markets but rather, it is necessary to articulate the state’s shifting role in securing or disrupting particular power distributions. To illustrate, the criminalization of trafficking and illegal smuggling through supplementary protocols to the UN Convention against Transnational Organized Crime, in the absence of enabling regimes for improved mobility for migrants have furthered the border control agendas of developed countries. Multinational corporations similarly target trafficking in developing countries. They perpetuate an exceptionalist understanding of trafficking as a manifestation of organized crime involving individuals, thus enabling a justification for the extension of surveillance, while at the same time recasting the “temporary” labor, bonded labor, and brokered labor, all key features of capitalist production under conditions of neoliberal globalization. This provides what Thomas calls a legitimation effect (Halley et al. 2006). However, neoliberal economic policies manifest in quite varied ways around the world so that the explanatory power of neoliberal penality may not translate in several developing countries. For instance, in countries like India, neoliberal economic policies have been marked by a dramatically expanded role for the state in addressing inequality. Thus, if the study of TCL is to become truly transnational, there is need for further refinement of the vocabulary of TCL and an elaboration of its logics and political economy across a range of issues and contexts.
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Chapter 9

 Transnational Legal Orders and Global Health


Aziza Ahmed




I. Introduction

As defined by Peer Zumbansen, transnational law provides a methodological approach to “through which connections between ‘domestic’ legal ordering and ‘transnational’ governance can be made visible and subject to normative scrutiny.”1 An examination of a transnational legal order (TLO) provides the opportunity to examine the role of multiple players that decenter the state as the primary site of governance.2 This chapter applies these insights to the governance of public health. Public health law often refers to the regulation of individuals through formal and informal governance mechanisms with the goal of ensuring healthy populations.3 This chapter argues that we must look beyond the state. By utilizing a transnational law methodology, scholars and practitioners are able to see the many international, regional, and domestic actors and regulations that shape national lawmaking on health. A transnational analysis allows for the assessment of the factors, including the broader sociopolitical and economic forces, that inform lawmaking and domestic actors as they are subject to intersecting layers of governance emanating from national, international, and transnational governance.

This chapter draws on insights from the field of transnational law to interrogate the influence of the US government on national level laws pertaining to gender, HIV/AIDS, and abortion through US foreign policy. The US government plays a central role in the governance of HIV and abortion, making its influence on transnational governance a necessary object of study. First, as the largest bilateral and multilateral donor on family planning, reproductive health, and HIV, the US government plays an oversized role in global law and politics impacting these fields.4 Second, the US government utilizes foreign aid to export American ideas about gender and sexuality. The US government does this by utilizing conditions on aid money to spread “American values” in national legal systems. In the case of AIDS and abortion, the US government achieves its goal with limitations on the types of laws that can and cannot be advocated for by activists and others receiving US funds. These funding conditions shape the capacity of state actors to enact legal change and impact the ability of national nongovernmental actors to advocate for their constituencies. Applying a transnational law frame allows for an examination of how formal and informal governance mechanisms outside the state function to shape state level activism, lawmaking, and health outcomes.5

This chapter provides a case study of the role of the US Agency for International Development (USAID) in altering the ability of national state actors to advocate for or against transformations in national criminal laws. The chapter highlights two aspects of USAID engagement on health: abortion and AIDS. First, the chapter examines how the US government utilizes health funding to shape the capacity of national nongovernmental organizations (NGOs) to mobilize for transformations in criminal law. 6 Second, the chapter examines how US legal rules on foreign aid get litigated by American organizations. I argue that although American courts treat these questions in the register of US constitutional law, litigating aid conditions in American courts has a wide and openly acknowledged ripple effect on national law outside of the US. The case study reveals how laws pertaining to health are not bounded by the state but instead are the product of competing norms and values that circulate through transnational circuits.7 As demonstrated by this analysis, these norms and values change in both the donor and recipient country as the material consequences of the conditions alter the political, social, and economic landscape.

II. Abortion and AIDS in the United States: Social Conservatism Meets Carceral Transnational Governance

The 1980s provides a useful starting point to observe how transnational legal (and nonlegal) norms and values shape national and international lawmaking on HIV and abortion given the convergence of key trends and events—the rise of social and fiscal conservativism in the United States, the discovery of AIDS, and the ongoing politicization of abortion in the context of domestic and international law. Social and fiscal conservatism facilitated another overlapping but distinct legal transformation of the 1980s, the rise in crime control measures as a means of addressing social issues.8 Globally, structural adjustment programs initiated by the International Monetary Fund and World Bank in the 1980s mandated that loan-receiving countries cap social spending, resulting in cutbacks in funding for health systems.9 These funding cuts decimated public health systems and shifted responsibility for health from the state to individuals. This shift took a variety of legal and institutional forms from cost-sharing mechanisms to ramping up criminal laws.10

As argued by legal scholars Alavaro Santos and David Trubek, by the 1990s development practitioners began to imagine law not only as a means for development but as important in and of itself.11 And, as criminal law became an increasing focus of the response to social concerns in the United States12 in the 1980s and 1990s, it was also exported vis-à-vis the development paradigm. The field of health and development was not exempt from the turn toward law and criminal law. The criminal law became a point of contention between advocates and providers who saw the criminal law as a barrier to service delivery and the US government, and some national governments, which pushed for the criminal law to be utilized to curb harmful behavior.13

In the case of both AIDS and abortion, the US government conditioned aid money to advance a criminal law approach to public health. The push to prosecute and incarcerate in the context of AIDS and abortion flew in the face of public health evidence. Advocates and experts pushed for harm-reduction as a more appropriate response to addressing HIV and fought to decriminalize abortion. The harm-reduction paradigm doesn’t seek to eliminate an activity deemed harmful, but instead to make them safer.14 In turn, harm-reduction practitioners called for a decreased role of the criminal law in order to ensure that marginal communities (e.g., gay men, people who use drugs, sex workers, and women who access abortion) could do so safely and with access to public health service providers. Harm-reduction had the support of public health evidence. In the case of AIDS, it meant that criminalization of activities including sex work, sodomy, and drug use should be reconsidered in order to allow public health providers to access marginalized individuals in order to deliver services. In the case of abortion, harm-reduction would mean decriminalizing abortion to allow women to access safe services.15 An accounting of US government involvement in the lawmaking of national jurisdictions necessitates a transnational approach to lawmaking. In the following sections, I detail the role of the US government in limiting the capacity of national actors to bring about legal change in its national jurisdiction.

A. Abortion

While the Republican response to global AIDS epidemic was slow, its move to further restrict access to abortion globally was swift. In 1984, at the International Conference on Population in Mexico City then President Ronald Regan announced the Mexico City Policy or what has come to be known as the “Global Gag Rule.” The policy states that:

[T]he United States does not consider abortion an acceptable element of family planning programs and will no longer contribute to those of which it is a part. Accordingly, when dealing with nations which support abortion with funds not provided by the United States Government, the United States will contribute to such nations through segregated accounts which cannot be used for abortion. Moreover, the United States will no longer contribute to separate nongovernmental organizations which perform or actively promote abortion as a method of family planning in other nations.16

The Mexico City Policy added restrictions to the Helms Amendment passed in 1973 by Congressman Jesse Helms and prohibits US foreign assistance from paying for “the performance of abortions as a method of family planning or to motivate or coerce any person to practice abortions.” The Helms Amendment was less restrictive as it only applied to US government money—non-US funding could be utilized to provide abortion-related services. The Mexico City Policy goes much further: mandating that US government funds would not be given to foreign non-governmental organizations who provide abortion related services with their own funding or funding from other sources. In other words, organizations receiving US money would have to choose whether to refuse funds (risking closure) or turn away women needed abortion related services.

USAID operationalized the Mexico City Policy by including a contract provision that states that an organization receiving USAID funds must “certif[y] in writing that it does not perform or actively promote abortion as a method of family planning in AID-recipient countries and does not provide financial support to any other foreign nongovernmental organization that conducts such activities.”17 This language is called the “Standard Clause.”

The Trump administration reinstated the Mexico City Policy on January 23, 2017.18 During the George W. Bush administration, the rule was limited to family planning funds and was not applied to HIV/AIDS related funding. The Trump administration went further than prior administrations by broadening application of the policy making all global health funding subject to its restrictions including but not limited to maternal health, nutrition, and AIDS funding. The Trump administration has also released guidelines in May 2017. The guidelines state, as in earlier iterations, it is impermissible to lobby “a foreign government to legalize or make available abortion as a method of family planning or lobbying such a government to continue the legality of abortion as a method of family planning.”19 NGOs argue that the policy has had an impact on the capacity of organizations to speak freely and openly about decriminalizing abortion in countries that have received USAID funding.

In other words, the US government prohibits NGOs from advocating for the legalization of abortion services in their national legal context. This undermines women’s health. Advocates of decriminalization draw on evidence suggesting that the criminalization of abortion forces women to have children against their will and often subjects them to the risks associated with pregnancy. NGO data suggests that the majority of women have unsafe abortions due, in part, to the criminalization of abortion.20 The criminalization of abortion is a significant contributor to maternal morbidity and mortality. Many abortion providers are unable to provide abortion services in the context of existing criminal laws, and, in response, international feminist advocacy has dedicated time and resources to addressing the issues caused by a lack of access to abortion.21

Further, the guidelines create confusion for service providers. The guidelines state, for example, that health providers may not promote the use of abortions. Promoting includes “providing advice that abortion as a method of family planning is an available option or encouraging women to consider abortion.” Yet, there is an exception if the provider is:

passively responding to a question regarding where a safe, legal abortion may be obtained…if a woman who is already pregnant specifically asks the question, she clearly states that she has already decided to have a legal abortion, and the healthcare provider reasonably believes that the ethics of the medical profession in the host country requires a response regarding where it may be obtained safely and legally.

Advocates for access to safe abortion felt that the lack of clarity for providers constitutes a “passive response” that could result in providers self-censoring in order to maintain US government funding. In many settings, a woman may not realize abortion is an option or available to her thus eliminating the possibility that she will “specifically ask” for an abortion. The public health impact of this restriction policy is well documented.22 Studies suggest that abortion rates actually rose in countries which have higher per capita assistance from the United States, due to a general decline in available reproductive health services during funding cutbacks to reproductive health organizations.

B. AIDS

AIDS, which was discovered in the early 1980s, was initially understood to largely impact gay men. The association between AIDS and gay men resulted in a slow response by the conservative Reagan administration that came under fire by public health experts and AIDS activists. Because the United States played a key role in setting the global AIDS agenda, and played a key role in funding public health services, the lack of response had a ripple effect around the world as many people went undiagnosed and died. International institutions responded to the epidemic slowly as well. The World Health Organization (WHO) did not establish its first Global AIDS Programme until 1986.23 Nearly ten years later, in 1996, the United Nations established the Joint United Nations Programme on HIV/AIDS (UNAIDS).24

AIDS implicated the criminal law from the onset of its identification. Nearly all identified high-risk populations were engaging in some criminalized conduct, whether it be “sodomy” or drug use. AIDS provided a rationale for the move to criminalize and prosecute, because the post-AIDS narrative held that individuals engaged in criminal behavior were not simply breaking the law, they were spreading a deadly disease. Carceral and punitive approaches became central to a vision of how to control a growing epidemic.25 The punitive perspective was met with resistance. In the US, civil rights and civil liberties groups organized to contest the use of criminal law. In the context of international institutions, the appointment of Jonathan Mann as director of the first WHO Global AIDS Programme in 1986 resulted in greater attention to issues of civil rights and human rights in the global AIDS response.26 Alongside criminal law, key issues arose in the context of AIDS that begged careful legal and ethical analysis, including the use of mandatory HIV testing and quarantine.

Despite the growing saliency of the idea that a civil rights and human rights approach would aid in respectfully ending the epidemic, organizations that pushed this more progressive perspective were met with an onslaught of international funding for pro-criminal law interventions that aided in supporting public health responses that were punitive rather than those focused on harm-reduction.

In 2003, the George W. Bush administration passed the President’s Emergency Plan for AIDS Relief (PEPFAR).27 PEPFAR initially dedicated $15 billion to address HIV/AIDS. This made the US government the largest funder on HIV/AIDS (Leadership Act). Since its inception, that number has grown to over $70 billion. PEPFAR was controversial from the outset. The social conservativism of the Republican platform was embedded in the legislation. Thirty-three percent of all prevention money had to be spent on abstinence-only education, and the legislation encouraged collaboration with faith-based organizations. PEPFAR also placed restrictions on the way funds could be used with regard to sex work. This became an important flashpoint for advocates. National governments and international agencies, including public health interventions, saw sex workers as integral to curbing the spread of HIV through greater utilization of condoms. The success of many of the sex-worker-oriented HIV interventions, however, depended on the ability for the public health program to operate in an environment where sex workers would not be subject to arrest. In turn, public health advocates and practitioners saw the decriminalization of sex work as an integral step in ensuring the success of public health interventions. Yet, PEPFAR restrictions stated that organizations receiving US funding on HIV/AIDS through PEPFAR sign a pledge saying that they opposed prostitution and agreed not to engage in advocacy that promoted legalization of sex trafficking or prostitution:

No funds made available to carry out this Act, or any amendment made by this Act, may be used to promote or advocate the legalization or practice of prostitution or sex trafficking…

No funds made available to carry out this Act, or any amendment made by this Act, may be used to provide assistance to any group or organization that does not have a policy explicitly opposing prostitution and sex trafficking.28

The challenge for harm-reduction advocates was the definition of sex trafficking being written broadly to include “commercial sex work” and specifying prostitution. As I’ve documented in detail elsewhere,29 by including sex work in the definition of sex trafficking, PEPFAR ensured that the demands of advocates to decriminalize sex work would be stifled and that national actors would be silenced. The broad definition was a victory for the alliance of abolitionist feminists and conservatives that advocated for the language. Abolitionist feminists also sought to mobilize the criminal law to punish individuals who engaged in purchasing sex.

Their efforts were buoyed by their alignment with pro-crime control, anti-trafficking measures in international law. In 2000, the international community signed the UN Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children as a supplement to the UN Convention Against Transnational Organized Crime. The same year, the United States passed the Trafficking Victims Protection Act (TVPA), which mandated that countries strengthen their anti-trafficking laws in order to receive a high State Department ranking under the threat of losing humanitarian aid with a low ranking.30 One way that states could demonstrate their commitment to anti-trafficking efforts was by ramping up criminal prosecutions against men who purchased sex.31 In turn, at the national level, states were entirely hamstrung by US government conditions on funding. USAID-dependent countries changed their domestic criminal laws in order to bring them in alignment with US TVPA requirements. This undermined public health gains that relied on harm-reduction programming, which was now drowning the tidal wave of criminalization.32 The environment produced by international legal norms and bilateral aid created barriers for local activists who sought to bring about legal transformations to improve health-care access.

A transnational analysis allows for the excavation of the various normative and legal pressures that shape US foreign policy, and, in turn, the capacity of national actors to effectuate legal change best suited for local manifestations of health issues. In the context of health and gender, international law assumes that each country acts to legislate its own response. Yet, as the case of US involvement in AIDS and abortion clearly demonstrates, donor countries shape the national landscape significantly.

III. American Litigation, Transnational Impact

US-based organizations recognize the impact of donor conditions on lawmaking in aid-receiving countries and have turned to courts to modify conditions to better represent their own viewpoint. In turn, litigation has been one means in which advocates supporting harm-reduction have attempted to alter US government rules that support ongoing criminalization of health services. In other words, litigating US aid conditions in US courts has the possibility to rewrite the capacity of advocates demanding legal transformations in health in their own national context. In turn, national governments are decentered as the locus of lawmaking as international and bilateral law and money structure the capacity of states to respond to their own public health crises.33 In the following, I describe the efforts to litigate US foreign policy as a means to loosen restrictions on national-level activism on AIDS and abortion.

Abortion provided the initial landscape for activists to mobilize against aid conditions deemed to be harmful to women and girls in the context of public health. In 1990, six years after the Mexico City Policy was announced, the Planned Parenthood Federation of America sued USAID on the grounds that the policy violated Planned Parenthood’s constitutional rights to speech, association, and privacy. The court reasoned that the Foreign Assistance Act permits the president to “furnish assistance, on such terms and conditions as he may determine, for voluntary population planning.”34 The District Court decision, which was upheld by the Second Circuit, applied a deferential standard of review and found that the language of the Standard Contract was “within the statutory and constitutional power of the government,” “advanced a substantial governmental foreign policy interest,” and that the “incidental intrusion on the rights of domestic NGOs is no greater than is essential to the furtherance of the [government’s] interest.”35 The Second Circuit reasoned that the “mere refusal” to subsidize a fundamental right “places no governmental obstacle in the path” of the plaintiff.36 In turn, the policy was upheld through the end of the Republican administration and then repealed by Bill Clinton. With the election of George W. Bush, however, the Mexico City Policy was reinstated. In turn, in 2001, the Center for Reproductive Law and Policy, now the Center for Reproductive Rights, filed suit against the US government, seeking an invalidation of the Mexico City Policy on First Amendment free speech and due process grounds and argued that the Standard Clause violates the Equal Protection components of the Fifth Amendment. In doing so, they argued that the Standard Clause:

prohibits plaintiffs from associating with USAID-recipient [foreign NGOs] for the purpose of promoting abortion law reform, but permits other United States citizens and residents to associate with USAID-recipient [foreign NGOs] for the purpose of opposing abortion law reform…37

Interestingly, in response to this line of argumentation, Justice Sotomayor discusses a theory developed by the Court called “competitive advocate standing”—acknowledging:

the possibility that a plaintiff may have standing to bring an equal protection claim where the government’s allocation of a particular benefit “creates an uneven playing field” for organizations advocating their views in a public arena.38

Sotomayor’s insight reflects an understanding that transnational law, including bilateral assistance, has the capacity to shift the capacity of national organizations to advocate based on whether their own perspective is funded by the foreign aid. Despite this insight, the case is dismissed on procedural grounds, and finds that the Mexico City Policy did not violate the First Amendment. The current Trump administration policy is currently in place.

Advocates had greater, although not total, success with litigating aid conditions in the context of AIDS. Early litigation on the anti-prostitution loyalty oath began in 2006, and in 2013, after seven years of litigation, the Supreme Court considered PEPFAR’s anti-prostitution loyalty oath. The Alliance for the Open Society Institute, a well-known funder of sex worker health projects, sued USAID, arguing that the pledge requirement violated First Amendment protections against compelled government speech. Pathfinder International, Global Health Council, and InterAction, a collective of health and development institutions, joined the effort to challenge the restriction. The 2013 decision AOSI v. USAID was the culmination of approximately seven years of litigation.

As I’ve described elsewhere,39 the primary argument of the Alliance for the Open Society Institute and their co-petitioners was that taking the US government position opposing prostitution and sex work undermines the ability of public health organizations to deliver health programs. Further, they argued that the pledge requirement was a violation of First Amendment protections around speech compelled by the government. In other words, at issue was the question of whether or not the US government could force organizations to take a pledge. The Court did not reach the question of whether the restriction preventing organizations from advocating the legalization of prostitution was constitutional under US law. Most interestingly, in AOSI, the UN Joint Programme on HIV/AIDS (UNAIDS) was one of the several institutions to file a brief in support of the petitioners. The UNAIDS brief argued that sex workers represent a population at risk to HIV infection and that to be effective organizations working with sex workers needed “flexibility, funding, and support.”40 Further, they argued that the loss of funds going toward HIV/AIDS organizations would contribute to a resource-poor environment to prevent HIV transmission among sex workers. Although UNAIDS did not argue for decriminalization or legalization, in the brief they frequently focused on the role of the legal environment in implementing services for sex workers. The UNAIDS brief reflects an acknowledgment with the denationalized form of lawmaking that takes place in the value-laden world of public health.

The US Supreme Court found only the pledge requirement to be in violation of the First Amendment of the US Constitution. The decision reiterates the government’s position in support of “eradicating prostitution.”41 In turn, the limits placed on organizations receiving funding with regard to advocating for legalization stands. In his guidelines on development, President Donald Trump reinstated the limitation on funding for organizations advocating for legalization of prostitution or sex trafficking.42

Domestic litigation on global health demonstrates the need to apply transnational legal methodology to break out of the mold of the state to reveal extra-sovereign rules and norms that shape national lawmaking. The case of the Mexico City Policy and the anti-prostitution loyalty oath reveal how American values (as they are understood in the United States) alter national capacity to alter law and rules in another jurisdiction. Further, transnational legal analysis suggests that there is a need to examine the denationalization of norm production. It is necessary to ask not only how the US government shapes the lawmaking capacity of aid receiving countries but how what is learned through the process of identifying issues in another context, like the Global South, alters how US advocates shape its own agendas. This is certainly the case with both sex work and abortion as transnational activism regarding issues of sex, gender, and sexuality circulate and shape the rights-claims made by advocates globally. The ongoing circulation of norms on health and gender through global governance on AIDS and abortion shape the transnational legal formations that impact health outcomes at the individual level.

IV. Contradictions in Global Health Governance

A transnational approach challenges the idea that lawmaking on health, and resultant health outcomes, are largely within purview of national jurisdictions. The view that states are central is evidenced by global health indicators, including the Millennium Development Goals (MDGs) and the Sustainable Development Goals (SDGs), which set clear targets in the context of women’s health and HIV/AIDS. The SDGs specifically call for the end of AIDS by 2030 and a reduction in the global maternal mortality ratio.43 While the SDGs acknowledge the need for policy coherence and ongoing donor support to accomplish the goals articulated as agreed by countries, little mention is made of the deep challenges of addressing public health concerns when national governments are hamstrung by aid conditions that reflect the political projects of donor countries.

Abortion provides a case in point. In announcing the Mexico City Policy, Reagan further ensconced US family planning assistance in domestic abortion politics and policy, placing the lives and health of people residing in countries where US aid supplemented health services on reproductive health at significant risk.44 Since Reagan instated the Mexico City Policy in 1984, each Republican administration has reinstated the rule, while each Democratic administration (with some exception) has stopped its application to US foreign assistance.45 Each time the policy is renewed or revoked days after the change in administration—making the Mexico City Policy a way to cater to the political base of the newly elected party. And, while the Democratic administrations historically released some of the restrictions, the constantly shifting funding environment creates challenges for operating health facilitates that start and stop reproductive health services every eight years.

Given that the United States remains the largest bilateral donor on HIV/AIDS and reproductive health programs, its back-and-forth on aid conditions for global health creates confusion and prevents national advocates and public health experts for calling for appropriate legal reforms. The role of singular bilateral donors in shaping the AIDS response often undermines the capacity of national actors to address domestic public health crises. This underscores a key argument made by transnational legal scholars: formal territorial boundaries do not constrain and shape rulemaking and implementation as assumed in the formal legal literature.

V. Conclusion

Scholars and practitioners frequently treat the national context as the primary location of lawmaking, yet as demonstrated by the case of US bi-lateral assistance, health becomes a clear site of denationalization as values, norms, and aid restrictions travel across borders determining the possibilities of legal transformations and decentering the state as the locus of change. With both AIDS and abortion, a transnational legal order can result in the provision or denial of health services at the level of the individual.46 And, despite the idea that national actors shape legal regulation, in actuality a set of larger political and social drivers—including conditions on aid funding—shifts the capacity of individuals and NGOs to transform domestic legal orders. US bi-lateral assistance plays a key role in shaping the background conditions with regard to funding and legal entitlements that empower or disempower national actors to advocate for particular legal rules. Rereading national attempts to address public health crisis through a transnational law framework helps to unravel the many legal orders that shape health outcomes.
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Chapter 10

 Transnational Refugee Law


Satvinder S. Juss




I. Introduction

In Transnational Law, now written over half a century ago, Philip C. Jessup explained the nature of the rules that men live by, observing that, “[a]s man has developed his needs and his facilities for meeting his needs, the rules become more numerous and more complicated,” but that “[h]istory, geography, preferences, conveniences, and necessity have dictated dispersion of the authority to make the rules men live by.”1 This chapter aims to locate the dispersion of authority in a rapidly changing area of law, namely, international refugee law. The centrality of the Geneva Convention Relating to the Status of Refugees 19512 (hereafter “the Refugee Convention”) to the definition of the refugee is proclaimed by James Hathaway and Michelle Foster, in their magisterial The Law of Refugee Status,3 as “both universal and applicable to contemporary refugees.”4 Yet, it is neither “universal” as a definition nor entirely “applicable to contemporary refugees” today. There has always been a marked dispersion of authority in who gets to say what about refugee law. Goodwin-Gill and McAdam, in their classic, The Refugee in International Law,5 while writing that “[t]he States which acceded to or ratified the 1951 Convention agree that the term ‘refugee’ should apply.…To any person who, broadly speaking, qualifies as refugee under the UNHCR Statute,”6 also then make it clear that “[f]rom the outset, it was recognized that, given its various limitations, the Convention definition would not cover every refugee.”7 In fact, they note early on that “[r]efugee law…remains an incomplete legal regime of protection.”8 It is high time, therefore, for refugee law to be seen as an eclectic, diverse, multifarious, and amorphous corpus of law and practices. Any other conception is misleading.

This chapter sets out to examine the fragmentary nature of international refugee law today and argues for a formal recognition of a body of “Transnational Refugee Law” (TRL) in the absence of a world legislative authority for norm-setting, as well as a world court for the interpretation of refugee law. Who makes the “norms” and who are the “actors” making them is a question rarely addressed in mainstream works of refugee law. Neither is it asked how “norms” in refugee law evolve under the influence of transnational actors and who the new “norm entrepreneurs” are. These questions are important because in the words of Byrne and Gammeltoft-Hansen, “adherence to existing legal standards is faltering in many places” and although this is “in itself hardly a new thing” what is presently significant is that, “international law and legal expertise appear to be losing turf to other modes of governance in current discussions about global refugee policy.”9

To deal with these questions, this chapter will first examine what the regulatory purpose of the body of refugee law norms is and how it originated. It will be seen here that following World War II, when an East-West exodus of refugees began to take place, the focus of refugee law was on “persecution” of the asylum seeker, given the historic concern of religious and racial minorities across Europe at the time and the ill-treatment of the Jewish people in Europe. It was this which led to the form of the Geneva Convention on the Status of Refugees 1951.

Second, the chapter will consider how the shift in “actors, norms and processes”10 began to transform our understanding of the refugee. In examining the emerging sociology of the field, three distinct and clearly identifiable landmarks in the modern landscape of refugee law will be scrutinized. First, it will be noted that even a year before the establishment of the UN Statute of the Office of the United Nations High Commissioner for Refugees 1950,11 [hereafter “the UNHCR Statute”], which oversaw the promulgation of the Geneva Convention on the Status of Refugees 1951, the international community had eschewed any suggestion of a requirement of “persecution” for Palestinian refugees, in favor of a clear recognition that they had been displaced as a result of armed conflict through a loss of home and had become “war refugees” resulting in the United Nations having to establish the UN Relief and Works Agency for Palestine Refugees (UNRWA) in the Near East for their protection. This was an early recognition of “war refugees” which resonates right into the present day. Second, alongside these international developments undertaken by the United Nations, individual states continued to find means and methods of accommodating refugees even in circumstances where the UNHCR Statute did not apply to the fleeing populations: first, there was the exodus of the Chinese refugees from Communist China to Hong Kong, which the British government accommodated;12 second, there was in 1954 the rebellion of the Algerian nationalists against French rule, leading to an exodus of French-speaking Algerians of European descent which the French accommodated;13 third, there was the Hungarian refugee crisis of 1956, where Western powers, on seeing the revolt of the Hungarians against Russian rule, applied the UNHCR Statute to them, but upon discovering that they were not being “persecuted” still allowed them to find sanctuary among them;14 and fourth, the communist victories of 1975 in the former French colonies of Indochina, namely, of Vietnam, Cambodia, and Laos led to some three million “Vietnamese boat people” fleeing, who could have been given sanctuary in various South East Asian countries had a system of effective “burden-sharing” been put in place, but who in the end were mostly accommodated by the leading Western powers of the world.15 These four examples contain important evidence in relation to who makes the “norms” and what “types” of norms exist (in terms of domestic law, international treaty law, and conventions, and in case law). In addition, they tell a story about who the “actors” are who are driving the field of refugee law at critical junctures in time.

Third, we will consider how, in the light of the preceding, we can reflect on the “place” and “space” of refugee law, such that we can understand the domain of domestic “place” lawmaking, and also the “space” of transnational contestation. We find that the kinds of questions that were asked earlier for example, in the context of the immediate post–World War II climate of religious persecution, are not the same questions that are being asked today.16 The focus has shifted markedly from assessing the eligibility of refugees on the basis of whether they can show “persecution,” to their flight as “war refugees” fleeing the “indiscriminate violence” of armed conflict.17 The focus is also on the way in which regional solutions, in the form of the European Union, can provide a form of “subsidiary protection”18 to those migrants who cannot come under the Geneva Convention on the Status of Refugees 1951. These changes, including “the rapid rise of transnational law, the growing interdependence of national regimes, and the emergence of large-scale transnational legal practice,”19 further illustrate the different background against which we are called upon to reassess and, arguably, reimagine refugee law as transnational.20

Fourth, and finally, we will in a concluding section consider: (1) how these interests and aspirations have shifted since then; (2) what the role and significance of refugee law is today; and (3) what questions refugee law answers today, and which ones it does not answer. We will see here first, that states increasingly have to concern themselves with refugees who come in the guise of “war refugees” fleeing the “indiscriminate violence” of armed conflicts in countries like Syria, Iraq, and Afghanistan, but also completely new types of threats and peril such as the forced migration in and around the Mediterranean in 2015-201621 and the threat of rising climate change refugees today22. However, emerging norms are incomplete and lacking actual and effective content because states differ in their responses, with some requiring an individualized threat, others look to establish the level of violence, and yet others are not interested in individualizing the threat at all.23 We will see, secondly, that the efficacy of refugee law is constrained by the fact that most entitlements are only available to refugees if they have arrived “lawfully,” and that proving that one can meet the conditions set out in the Geneva Convention on the Status of Refugees 1951 does not necessarily guarantee success. We will see that the very purpose of refugee law remains contested given that the dichotomy between political refugees and economic migrants or displaced persons is still rigorously maintained in refugee law.24

In this way, it is hoped that this chapter will trace, through the earliest transnational legal processes, the precise location of TRL. There are four distinctive features, as Harold Koh has argued,25 to the transnational legal process, all of which bring out the special nuances of TRL: it is nontraditional in that it breaks down the traditional dichotomies of international law between domestic and international; it is nonstatist in that it includes nonstate actors as well as state actors; it is dynamic in that it is not static so that it “transforms, mutates, and percolates up and down, from the public to the private, from the domestic to the international level and back down again”; and it is normative in that new rules emerge, are interpreted, internalized, and enforced, thus emphasizing the “normativity of that process.” This is a helpful categorization because as Koh reminds us, when it comes to “the transnational legal process scholars” their distinctive outlook lies in the fact that they, “are focused on the normativity of process, sensitivity to practice, and alive to interdisciplinary theory.”26

II. The Regulatory Purpose of the Body of Norms and Its Origins in Refugee Law

Modern refugee law is traceable to World War II when a movement of East-West refugees took place. This displacement of European refugees lasted to the end of the 1950s. In the 1970s, a second flow of refugees occurred, which was mainly intra-South. As Gervase Coles points out, these refugee movements have forced the West into an “inheritance of a way of thinking and acting which grew out of the circumstances of the two previous periods,”27 which we will now consider and which as Coles notes, gave way to a fragmentary nature of refugee law.28 We will consider this with a particular eye to the changed reality of today in which it is recognized that “[t]he world is currently experiencing its largest refugee crisis since the Second World War” whereby “ 70.8 million people are forcibly displaced worldwide” and where “25.9 million of whom are refugees” such that “[t]hese are figures that call for serious soul-searching and practical thinking,”29

A. The Requirement of “Persecution” in the Refugee Convention

In the first East-West movement of refugees, which began in the late 1940s, the Western countries that formed the majority in the United Nations set out to reduce the European refugee problem. They did this by stipulating that the refugees comply with a requirement of “persecution” because it was seen as a satisfactory way “of dealing with the historic concern of religious and racial minorities in Europe, especially the Jews,”30 whose experience in Europe had traditionally been one of “persecution.” It is no exaggeration to say, therefore, as James Hathaway does, that the requirement to show “persecution” is directly a “product of recent Western history”31 even though for a historian like Claudena Skran, the persecution requirement is a “deviation from the humanitarian principles of the early phase of refugee law.”32 In fact, as Gil Loescher notes the persecution requirement was designed to fit into the Western notion of the refugee.33 To approach refugee law in this way has its pitfalls because as Matthew Price explains, “the persecution requirement distorted asylum into a political instrument to be wielded against the Soviets at the cost of addressing the urgent needs of refugees.”34 Others too, like Gervase Coles, have confirmed how the dictates of postwar Europe meant that the persecution requirement was “specifically devised for a particular geographic problem at a particular time,” so that it was “adopted as being the essential characteristic of the new refugee in the belief that this would satisfactorily define European asylum seekers, the majority of whom were from Eastern Europe….”35 On any view, therefore, the requirement of “persecution” has corrupted the legal institution by politicizing humanitarian action.

Perhaps this was inevitable, given that the Geneva Convention on the Status of Refugees 1951 arose as the product of post–World War II Europe, being “born on the ashes of the Holocaust,” to use the evocative words of Matthew E. Price. It was against this background that it was accepted that “asylum’s function was to protect unfortunates from specifically political harms; granting asylum reflected the judgment that the state of origin had abused its authority; and asylum was connected to other tactics for reforming or challenging abusive regimes…”36 Yet, this was precisely the problem, and one which soon led refugee law to be questioned. It was said that “the Convention with its definition is sometimes described as a Cold War product, ‘Eurocentric’ and, if only for these reasons, obsolete,” as Jerzy Sztucki notes.37 The realization that this is so has been deeply felt right down to present times, so that it could rightly be labeled as “incomplete and politically partisan.”38 Or, as another scholar puts it, “the entire refugee problem was now seen as one of persecution…”39 This is despite his observation that “the experience of the European countries during this century has provided abundant evidence of the futility of trying to define a refugee by a particular motivation for departure” something which “had no precedent in this century and proved inappropriate or unworkable in many subsequent situations.”40 If this is so, then plainly alternative conceptions of the refugee had to be sought, where other “norm entrepreneurs” such as the states themselves could be identified as playing a role in “norm-setting,” and where this was done a dispersal of authority away from the United Nations could also be tracked. This has had to be done against the background of “the relatively weak institutionalization of refugee law.”41

Coles recognized early that fleeing populations may be more motivated by the desire to escape oppression and seriously disturbing events, than by the desire to escape persecution, and that did not make them any less refugees. As he explained, “it may be possible to maintain that many asylum-seekers or clandestine aliens do not suffer persecution; but what is more difficult to maintain in many cases is that they do not come from a society which is oppressive and/or seriously disturbed, even violent.”42 In this respect, refugee law is not about satisfying the eligibility criteria for entry. This has itself been criticized for its opaqueness. Bhupinder Chimni reminds us how the UNHCR carries out Refugee Status Determinations (RSDs) in some 80 countries but this is “decision-making that has received relatively little attention” even though it has “grave implications for the life and liberty of individuals.”43 Meanwhile, “[i]n the last decade, studies have pointed to lapses in the conduct of RSD by UNHCR.”44 Relying on the pioneering work of Michael Alexander,45 Chimni was able to show how this process does not meet “clear standards of transparency” and “needs to be accountable to its beneficiaries.”46 Valuable as such research is, as Coles argues, if it is oppression and serious disturbances that refugees flee from then “the modern refugee problem is not one of eligibility criteria or of immigration controls; the problem is, basically that of adverse conditions within the country of origin which are forcing people to flee.”47 Satisfying eligibility criteria will not secure entry. Who is a refugee and who qualifies as such is a question which will remain shrouded in obscurity. This is why Chimni observes that Western responses to the refugee crisis “may, in the final analysis, be seen as an instrument of an exploitative international system which is periodically mobilized to address its worst consequences.”48

In the same way, “the attempt to affect events by asserting the claims of individual human rights, is largely doomed to failure” “when dealing with refugee problems” because when refugees move from state to state, “[t]he perspective of state-to-state relations, not the relation between the individual and the state, becomes critical for the mitigation or solution of refugee crisis.”49 This suggests that the nation-state system acts to prevent an international authority from solving the problem of refugees. Insofar as international agencies have existed, from the League of Nations to the United Nations, they are created by states, and are constitutive of the states themselves, with the result that these states will not relinquish their sovereign right to determine who lives in them and who does not.50 Unsurprisingly then, eminent refugee lawyers have openly acknowledged that “the increasingly marginal relevance of international refugee law [which] has in practice signaled a shift to inferior or illusory protection.”51

These shortcomings were well known to advocates of the Refugee Convention of 1951. Western countries at the end of World War II were using the United Nations to deal with their own problems, and so they deliberately made “some apparent concessions to universality,” but these remained “inevitably arbitrary and fraught with problems since the new approach was specifically devised for a particular geographical problem at a particular time.”52 So, it was well known to all concerned that “the approach was not universal, but regional and provisional: it was not a model for general application.”53 In this way, there first followed the 1950 UNHCR Statute and then the 1951 Refugee Convention. These required refugees to show that (1) there was persecution; (2) it was individually directed and not group targeted; (3) external settlement would be the solution; and (4) the refugees had to be outside their country of origin.54 Thus was the modern law on refugees crafted by the international community.

The refugee problem could not, however, be resolved through the use of the law alone. And yet, it was the ultimate conceit of the international community to think that it could. A salutary reminder was provided by none other than Michel Foucault, who while recognizing how “[i]n Western societies since the Middle Ages, the exercise of power has always been formulated in terms of law,”55 also added the sobering caveat that “[w]e have been engaged for centuries in a type of society in which the juridical is increasingly incapable of coding power, as serving as its system of representation.”56 One may wonder, then, at the wisdom of framing the refugee problem as a fundamentally legal one insofar as its essential attributes and architecture are concerned. Simon Roberts aptly observed that “it has proved very difficult, despite sustained attempts to do so, to talk confidently about law in the case of the acephalous orders of the pre-state/non-state world or about local level-orderings within centralized polities.”57 The unresolved identity of “the anthropology of law” and the problematic character of subsequent attempts to delineate “plural” legal orders testifies clearly to that difficulty.58 The result, as this author has elsewhere argued, is a “lack of clarity in the way in which ‘knowledge’ systems in the world are conceived, constructed and perceived.” Contrary to the expectations of most lawyers, this state of affairs results in “refugee law having an equivocal authority before courts and tribunals” and “this impacts adversely on the global resolution of major problems of international law and governance.”59 Accordingly, if we are to comprehend the methodical underpinnings of TRL today, then we must desist the urge to locate them in the established formal mechanisms, through which we normally determine the pedigree of international legal norms. Instead we must identify these rules in the wider international regulatory activity. This is characterized by variation, pliability, dexterity, and customization. Yet, it is still efficacious all the same. It still retains the efficacy to have normative effect. In short, we must get used to the existence of equivocal authority.

B. The Shift in “Actors, Norms, and Processes” and the Changing Sociology of the Field

1. The Palestinian Crisis

It is a paradox all too often overlooked that in 1949, a year before the UN Statute of the Office of the United Nations High Commissioner for Refugees 1950 was enacted, the Palestinian Arabs were recognized as “refugees,” without the need of having to prove that they had been specifically “persecuted,” provided only that they could show that they had lost their home in Palestine as a result of the 1948 conflict. This underscores an understanding, within the international community, of the need to develop TRL in a way that was not just simple, but also customized, to the real life situation of the Palestinian refugee who had become displaced. The result was that “[n]o particular motivation for leaving or remaining abroad formed part of the criterion for a Palestinian to qualify as a refugee; merely, the loss of home,” and “[t]he question of solution was left open.”60 Yet, already at that time, the international community had decided upon the need to have to disperse its authority so as to be able to work through different actors and processes if it was to succeed in alleviating the developing problem of displaced refugees elsewhere on globe. It displayed pliability and dexterity by adopting a variegated approach. On the one hand it was willing to countenance a scenario whereby, only a year before the resolution of East-West refugees in Europe was addressed by the 1951 Refugee Convention, those who had been displaced from Palestine as refugees would be designated as “Mandate refugees” and fall under “the mandate of the UN agency established to deal with the problem, [namely,] UNRWA.”61 On the other hand, however, it had determined to establish that all other refugees (being non-Palestinian) would fall under the aegis of the Refugee Convention 1951, so that they would be known as “Convention refugees,” where in order to succeed, they would have to meet the requirement of showing that they had been specifically subjected to “persecution” for a “well-founded reason” if they were to succeed in their claims for refugee status.

The two regimes of refugee law were distinctly dissimilar from each other. For Palestinians it was armed conflict which was the immediate cause of their refugee situation, and to this day the position of Palestinian refugees, in recognition of the conflict of 1948 which displaced them, is still covered by General Assembly Resolution 302 (IV) of 8 December 1949, through which the United Nations established UNRWA in the Near East.62 Even after so many years of intractability, UNRWA’s mandate is renewed every three years, and its area of operations comprises five “fields”: Lebanon, the Syrian Arab Republic, Jordan, the West Bank (including East Jerusalem), and the Gaza Strip. The approach to the Palestinian Refugee crisis in 1949 aptly illustrates how, “the vast majority of all persons externally displaced by events occurring in Europe between the beginning of World War I and the end of World War II were ‘war refugees’.”63 According to Coles this is because non-Western and socialist countries at the time, “either rejected the Western approach or regarded it as relevant only to the European refugee situation.”64 Nevertheless, with respect to Palestinian refugees, working out who would or would not benefit from UNRWA’s mandate remains, after all these years, a matter of not inconsiderable complexity and difficulty.65 The case of Al-Khatib v. The Secretary of State for the Home Department 66 has recently confirmed that Palestinian refugees continue to face an uphill struggle in securing entitlement to subsidiary protection, as a formerly habitually resident in Syria, who had been living in the United Kingdom since 2007, discovered.

2. State Actors and the Search for a New “Norm” Setting

Four events occurred outside Europe soon after the 1951 Refugee Convention that demonstrate how Western countries took measures which amounted to an outright rejection of that regime. These four events are often overlooked in present-day discussions of modern refugee law practice, despite showing the role of the state as an actor in shaping refugee law and how different methodologies for refugee determination are being applied across national jurisdictions. What this tells us is that transnational processes were not just confined to the international plane, but played out on the domestic plane as well: the nation-state did not disappear in the international evolution of refugee law practices. But, it disaggregated by breaking up into different components. It is important to acknowledge this background, which Anne-Marie Slaughter famously depicted in her 2004 book, A New World Order, in our attempt to retrace the origins of an emerging TRL. Addressing an audience of both international relations scholars and international lawyers, Slaughter warned against the perception that the advent of globalization correlated with the end of the nation-state. Instead, she posited that “the state is not disappearing, it is disaggregating” in that “its component institutions…are all reaching out beyond national borders in various ways, finding out that their once ‘domestic’ jobs have growing international dimension.”67 In the light of this differentiated observation, Slaughter envisioned “a world order in which hope and despair, crime and charity, ideas and ideals are transmitted around the globe through networks of people and organizations.”68 Today, about a decade and a half after her book was published, the association of globalization with the “disaggregated state” already seems to have entered, at least in part, the archive of international political theory. At a time, where we are confronted with more and more references to the alleged “end of globalization,”69 we discover ourselves to be in an ever more volatile state of uncertainty with regard to who holds the cards in the complex landscape of global governance, the return of nationalism, and the rise of populism worldwide. Nevertheless, Slaughter’s work and that of others, who focused on the emergence of increasingly specialized and sector-specific regulatory regimes,70 marked a crucial point of observation and analysis of a situation in which the field of relevant and powerful actors in governance and policymaking had become more crowded and more complex. The tension-ridden co-existence of national and international politics, on the one hand, and of specific, allegedly “technical” rules of procedure that govern matters of border control, administration of refugee flows, housing, and welfare, on the other, oftentimes remains hidden from plain sight. And, it is sometimes only in the context of a more widely perceived and publicized “crisis” with regard to, say, “border security, that the complexity of the disciplinary regulatory regime that makes up much of TRL becomes tangible.71

But, let’s return to the earlier, post–World War II, history of refugee regulation. First, there was the exodus of the Chinese refugees from Communist China to Hong Kong. This occurred when the Communist Party took full control of mainland China in 1949 and refugees fled across the open border, in what Edvard Hambro, in 1957, described by observing that “nowhere is the refugee problem less dramatised, or even unknown to many Westerners.”72 The United Kingdom determined that they did not come within the ambit of the UNHCR Statute, because resettlement opportunities for Chinese refugees outside Hong Kong were unrealistic. There were also political and security factors at stake, so the 1951 Refugee Convention was made to fall into abeyance, and a different approach was devised.73

Second, in 1954 Algerian nationalists rebelled against French rule. This led to the Algerian War of Independence in 1962. Some 10 percent of the overall Algerian population (amounting to one million French Algerians) left for sanctuary in France. Such was the role of the French state here that Peter Gatrell has suggested that France actually helped “the construction of the Sahrawi refugee identity.”74 They did so by accommodating Sahrawi refugees, as they were Christians, and descendants of the French, Spanish, and Mediterranean peoples of Northwest Africa. Accordingly, France did not wish the UNHCR Statute to apply to them.

Third, and even more interestingly, the Hungarian refugee crisis of 1956 differed both from the Chinese and Algerian exodus. Here Western powers, on seeing the revolt of the Hungarians against Russian rule, immediately applied the UNHCR Statute, with a program of resettlement to follow. However, after most had fled to Austria, the Hungarians then expressed the desire to return back to their homeland once the security situation had improved. This meant they could no longer show “persecution” in Hungary. Austria did not force them to return but called on states to help resettle them with both financial and physical help. This was done so well and so very quickly and by such a large number of states that it has been described by Marjoleine Zieck as “the first large-scale resettlement under the present legal regime.” In this way, the Hungarian refugee crisis not only contrasts with contemporary resettlement practice, “that is characterised by a scarcity of resettlement places and few resettlement states,”75 it also shows the irrelevance of the Refugee Convention in the first large-scale resettlement program after World War II. It is a telling example of a “legal transfer,” such that in the words of David Nelken:


“[i]n all but the most technical of legal transfers there are likely to be conflicting interests at stake, involving different governments or different economic interests…” for example, but that “the most fundamental question from which there is no escape is who gets to determine what is meant by success” and that “[s]uccess will…turn on the ability of one group to impose its interpretation of the outcome of the particular transfer or ademption and tell a convincing story of what has occurred.”76

In all three of these cases discussed so far, national governments successfully managed to impose their own interpretation of the ideal outcome of refugee administration.

There was, however, also a fourth event, “which proved to be a watershed.”77 This event occurred at the end of the period described earlier and emerged from the upheavals that followed the communist victories in 1975 in the former French colonies of Indochina, namely, of Vietnam, Cambodia, and Laos.78 These caused such turmoil that over the next two decades more than three million people fled from these countries, in what became popularly known as the “Vietnamese boat people.” Their plight has been well documented by Leo Goodstadt, who recounts the exodus of ethnic Chinese from Vietnam as a struggle for power in South East Asia between the United States, the Soviet Union, and China.79 The political interests of the major powers were directly involved, and the United States wished to find a speedy solution, even though the Western powers’ first reaction was to call them, not refugees at all, but “boat people.” What happened here, however, was that the Southeastern states most immediately affected, such as Thailand, Indonesia, and Malaysia, did not help in the burden-sharing and accommodation of these refugees. Their rejection by these countries consequently generated a huge amount of Western media attention, as they were driven away from foreign shores, with the result that “they finally succeeded in almost entirely transferring the onus of settling these people onto Western countries.”80 The settlement program was undertaken by the UNHCR, which for the first time negotiated an Orderly Departure Programme,81 making for family reunion and safe exodus. This did little to curb the refugee flows themselves. It was the West which had to shoulder the burden of refugee flows. In the process, the UNHCR had by the end of the 1970s overnight transformed itself to an organization with “an assistance budget” of “nearly one hundred times what it had been less than ten years before.”82 This transformation contrasted sharply with its presence as a small European migration agency during both the first period of the East-West flow of European refugees and the second period of intra-South refugee movements, during which it had been little more than a modest assistance body.

The transformation of the UNHCR in this way was not without costs, because it was during this time that the UNHCR Statute looked antiquated and obsolete especially in Third World situations. Despite this, as Coles explains, “[n]o one, however, was willing to try to amend the Statute, and the Convention was widely seen as having at least some political and symbolic value.”83 This is particularly so given that the Western countries no longer enjoyed a majority in the UN General Assembly, preferring neither to renegotiate the UNHCR Statute nor to develop a coherent body of international refugee law.

Today, if refugee law looks outdated and anachronistic, it is in no small part due to the decisions taken at that time in the past. The fact is that Western powers long ago chose inaction over action because “they saw their interests as served by a continuation of the status quo” and “[n]o one else was interested in a global initiative, preferring regional means instead.”84 A global initiative would have seen the UNHCR Statute amended as soon as refugee movements shifted from Europe to the Third World. Most of these movements were either the result of rebellions by colonized populations against their Western colonial masters, or they arose directly from the instability which followed immediately after they had gained independence, with which they were invariably beset in the newly liberated countries in their bitter taste of freedom. Even though Western countries were no longer in a majority in the UN General Assembly, they remained resistant to renegotiating the UNHCR Statute because they were now receiving refugees from these countries over which they had previously exercised control. They accordingly remained steadfastly unwilling to develop a truly international system of refugee law. Had they done so, such a system could have embraced the plight of such refugees as the Vietnamese boat people, in a new revamped refugee Convention which included groups like “war refugees” and those fleeing civil war situations. Western dominance on the international plane, as the next section shows, could only be countered at regional levels, where bold initiatives were taken just ten years after the Refugee Convention 1951 was passed by the African countries who wanted to address their own particular refugee problems in a way that the Geneva Convention on the Status of Refugees 1951 did not. A little over a decade later, Latin America did the same.

These two regional initiatives have exposed the poverty of an international law which has focused on solutions to world problems being provided by state actors and institutions only. They brought home the realization that different actors and norm entrepreneurs were called for who could find a place and space for refugee law elsewhere. This realization became all the more irresistible to resist once the UNHCR Statute showed itself as not fit for the task of effectively addressing a dramatic refugee problem of global proportions at the end of a deepening ideological divide on the one hand and the rhetoric and normative embrace of the idea of “universal human rights” on the other. The result has been a distinct “move of international society, from an essentially negative code of rules of abstention,” to use the words of Friedman, “to positive rules of co-operation, however, fragmentary in the present state of world politics…”85 In this way, refugee law has become an example of what has later been alluded to as “the concerns among international lawyers about ‘legal fragmentation,’” which become strikingly visible in the situation where “the absence of a world government radicalizes the governance dilemma facing modern societies.”86 It is in that moment that the recognition of a missing “world government” is not merely concerned with the institutional question of actors and political infrastructure on the global level, but instead begins to encompass the question of where the legitimation basis might be found for this interplay of domestic and international, public and private power brokers in the face of a rising number of refugees. Shifting, thus, the emphasis away from the sole focus on “control,” the refugee “problem” would eventually come to be appreciated also as one of “agency”—with regard to those who are subjected to the rules.87 It is here where this sketched idea of a TRL reconnects back to one of transnational law’s foundational normative dimensions, namely, the way in which “the improvement of participatory elements can strengthen the democratic foundations of global governance institutions.”88

3. Third World Regional Responses

Further regulatory change was driven by the 1970s refugee movements from the Global South to the North. And yet, it was predominantly Western countries that were UN-donor and refugee-receiving countries, which steered and controlled the agenda for the evolving international refugee policy, utilizing their financial and political power to this end. The South-North refugee movements themselves were the result of armed conflicts arising between Western colonial powers and indigenous revolutionary movements.89 To break this dominance, African countries created their own regional refugee system resulting, eventually in “one of the world’s most flexible and innovative refugee instruments,”90 the Organisation of African Unity (OAU) Convention Governing the Specific Aspects of Refugee Problems in Africa. It extended the narrow scope of the 1951 Refugee Convention to include even people who were fleeing “events seriously disturbing public order.” Thus, after setting out in Section 1 the definition of a refugee postulated by the 1951 refugees Convention, with its emphasis on “persecution” for a “well-founded reason” for one of the five adumbrated grounds, it also set out in Section 2 its own larger definition in words that “[t]he term ‘refugee’ shall also apply to every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of his country of origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in another place outside his country of origin or nationality.”91

Given the tumultuous and violent consequences and fallouts that accompanied Africa’s decolonization process in the 1960s, the Organisation of African Unity (OAU) found itself tasked with the heavy burden of articulating an adequate refugee protection regime. Such a regime would have to be drafted in acknowledgment of the specific colonial and postcolonial African context, so that:

the term refugee shall also apply to every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of his country of origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in another place outside his country of origin or nationality.92

This unique definition explicitly introduces objective criteria, based on the conditions prevailing in the country of origin, for determining refugee status, and “requires neither the elements of deliberateness nor discrimination as they are inherent in the 1951 Convention definition.”93 As Coles puts it, “this definition is so wide as, in many cases, to make individual determinations of status a mere formality.”94

In a little over a decade after the OAU Convention of 1969, Latin America too passed the Cartagena Declaration on Refugees 1984.95 Such is its regional importance that many in South America continue to look to it for the resolution of their current refugees crisis, including during the Venezuelan Refugee Crisis of 2018.96 The 1984 Cartagena Declaration is a nonbinding regional instrument which followed the “Colloquium on International Protection for Refugees and Displaced Persons in Central America, Mexico and Panama,”97 held in Colombian in 1984.98 While it affirmed the importance of the right to asylum, the principle of nonrefoulement and the importance of finding durable solutions, it did so in a way which also allowed for a broader category of persons in need of international protection to be considered as refugees, than either the 1951 Refugee Convention or its 1967 Protocol had done. Echoing what the 1969 OAU Convention in Africa had already announced, under 1984 Cartagena Declaration refugees were defined as “persons who have fled their country because their lives, security or freedom have been threatened by generalized violence, foreign aggression, internal conflicts, massive violation of human rights or other circumstances which have seriously disturbed public order.”99

Both the OAU Convention and the Cartagena Declaration are predicated on protection from oppression and serious disturbances, which James Hathaway acknowledged as being a fundamental reason for why people flee their homes. Ironically, both definitions are today employed by the UNHCR in its operations in Africa,100 itself a telling affirmation of the significance of TRL. It may well be asked why, however, given the severe limitations imposed by the requirement of “persecution” in the 1951 Refugee Convention, this altogether more realistic conceptualization of the modern refugee was not adopted in the West in their legal systems. The obvious answer to this question is that international refugee law has never served the interests of its consumers or its “subjects,” but rather is geared toward maintaining the status quo in the hegemonic dominance of the Western refugee receiving donor countries, who control its legal design for their own ends and purposes.101

What the preceding developments nevertheless point to is a need for a more explicit acceptance of a plurality of normative backgrounds for the formulation of any forward-looking refugee law regime in the future. Once we begin adopting such a perspective, it becomes possible to see the evolution of refugee law as taking place, in effect, against a still more differentiated background—historically, politically, but also normatively. Echoing the postcolonial turn in present-day transnational legal studies,102 it is important to appreciate the hidden historical corpses (as in the work done by the TWAIL movement103) in the evolutionary accounts of international legal normativity and the continuing blind spots with regard to subaltern and “alternative knowledges”104 and how the dominant conceptual line drawing excludes relevant knowledge from being taken into account. It is in light of such a critical approach to dominant historical and normative narratives, that a project such as TRL can play a key role in the search for new legitimacy foundations and a more inclusive law in a global context. After all, as Zumbansen argued, “[i]t is not that the utopian lawyer pushes against a citadel of self-assured, parochial doctrinal framework in the name of an as-yet impossible, unthinkable, out-of-the world legal imagination,” but that rather this line drawing, “which is done through the identification of what belongs to a legal ‘field’ and what falls through the cracks” is something which “denies any such utopia from the start by establishing an entire universe of self-sufficient legal reproduction.”105 I have myself elsewhere referred to this phenomenon as the “[P]olitics of Knowledge Recognition,”106 whereby some forms of knowledge are excluded, but others willingly embraced by those in power. And yet, given the limits of traditional law, as highlighted by Steiner and Vagts,107 that “classical international law is often inadequate to the contemporary world’s problems,” it was surely only a matter of time before non-Western countries developed their own approaches. After all, by the mid-twentieth century European countries had become minority members of the world community and the members of the United Nations, comprising no less than 120 states from every corner of the world, and having the most divergent aims and interests, came now to represent a vast array of different cultures ideologies, which were difficult to reconcile with those of the classical West. It is time, therefore, that the international community learned to recognize a substantively wider range of knowledge frameworks than those usually drawn upon in reference to the universal status of human rights.108 A TRL worthy of its name could be a crucial lever in this effort.

4. The UNHCR Intervenes to Assist Western State Parties

Notwithstanding the major developments that had already taken place in the 1950s and 1960s, at both state and regional levels, most legal positivists in the world continued to maintain that the 1951 Geneva Convention,109 supplemented by its 1967 Protocol,110 is the primary source of modern refugee law. However, there remained considerable uncertainty about what had been agreed in the final text of the Refugee Convention 1951. This is unsurprising given that “the successive drafts were subject to continual changes in the light of comments by governments and specialist agencies.”111 As the courts, too, began to discover, it was unclear whether the changes in language “were intended to reflect a change in substance” or whether they were “intended to reflect the same meaning in different words.” From “a lawyer’s point of view” the changes were “inconclusive” and when looking at the meaning of the text of the Convention, the courts could be heard saying that, literally, “we do not know.”112 This uncertainty was eventually settled, inter alia, by the UNHCR. As we have seen, the Office of the UNHCR was created on December 14, 1950, by Resolution 428 (V) of the UN General Assembly, and it is a subsidiary organ of the United Nations under Article 22 of the UN Charter, such that the functions of the Office of the UNHCR are defined in its statute.113 This means that UNHCR is the body charged with the task of supervising international conventions that provide for the protection of Refugees. In 1979, the UNHCR first published its Handbook Relating to the Criteria for Determining Refugee Status114 (hereafter “the Handbook”). The publication itself was the result of a request to the UNHCR by state parties to have the UNHCR provide them with guidance on the meaning and interpretation of the text of the Convention. This confirms the role of domestic transnational actors, participating as norm entrepreneurs to help develop the meaning of key concepts of a modern refugee law. The range of the issues addressed in the book is telling of the importance of this process of norm-setting. There is guidance in the Handbook on pre-Convention refugee law concerns. As state parties had requested clear guidance on how to deal with “pre-Convention” refugees, such as the Palestinians, the Handbook explains that after 1951 they are to be designated as “mandate refugees” and as such are excluded from consideration as “Convention” refugees, and this is made clear in Article 1D of the Refugee Convention. The result is that in Bolbol v. Hivatal,115 the Court of Justice of the European Union (CJEU) adhered to this guidance by quoting directly from the Handbook that “UNRWA operates only in certain areas of the Middle East, and that it is only there that its protection or assistance are given.” Using the assistance gleaned from the Handbook, the Court was able to explain how “a refugee from Palestine who finds himself outside that area does not enjoy the assistance mentioned and may be considered for determination of his refugee status under the criteria of the 1951 Convention.” The Handbook, as the Court noted, makes it clear that “it should normally be sufficient to establish that the circumstances which originally qualified him for protection or assistance from UNRWA still persist and that the cessation and exclusion clauses do not apply to him.”116 This, then, is a specific example of the Office of the UNHCR impacting on the development of TRL in a difficult area of international refugee policy which formal law does not reach.

Over the years, several courts have expressed their appreciation with regard to the Handbook’s guidance across a range of refugee-related issues, ranging from international humanitarian law117 to the exclusion of refugee status,118 as well as from the credibility assessments of unaccompanied minors119 to the internal relocation of refugees.120 Arguably, the Handbook has become part of the transnational legal order in terms of providing an authoritative, normative reference. This is all the more remarkable the more we recognize that it performs its role as guide for norm-setting outside the province of traditional international law.121 A number of textbooks give the Handbook a special status, such as Fordham’s Judicial Review Handbook,122 Symes and Jorro’s Asylum Law and Practice,123 de Smith, Woolf, and Jowell’s Judicial Review of Administrative Action,124 and Macdonald and Toal’s Macdonald’s Immigration Law and Practice.125

Indeed, as international refugee law becomes more complex and cumbersome the role of the Office of the UNHCR can be seen to have effectively contributed to the emergence of a domain of TRL. It is clear that this is not so much a field that has come into existence through substantive or procedural extension of the body of laws which were already in existence, but a realm that has developed through a reconceptualization of refugee law as a methodological critique. This is precisely why TRL incorporates not only the sociolegal account of hard/soft, domestic/international, public/private ANPs, but—crucially—also is based on the critique of the normatively exclusionary basis of traditional law, which continues to ignore what I have referred to above as “alternative knowledges.” The Handbook has been a key tool for the UNHCR in this regard over a period of more than 30 years,126 so that even with respect to well-settled legal questions, the courts in their legal decisions today frequently draw upon the UNHCR Handbook for guidance in relation to the central idioms of refugee law. In a case of 2002,127 the Supreme Court of Ireland had to inquire into the meaning of the “well-founded fear of persecution,” and it observed that “the Handbook gives a general analysis of this crucial phrase.”128 The Supreme Court then concluded with regard to the trial judge, that it had been “appropriate for him to have regard to the Handbook…”129 More recently, a UK appeals tribunal criticized the fact-finding tribunal below for disbelieving an asylum seeker’s account for reasons that he had been unable to provide any corroboration of his account, referring to the distinctively original contribution of the Handbook to our understanding of refugee law. The appeal tribunal declared: “It is well-established principle of asylum law that refugees should not be expected to produce documentary corroboration of their claims. The origins of this principle are to be found in paragraph 196 of the UNHCR Handbook.”130 In another case from Northern Ireland, the High Court accepted, when inquiring into the question of how standards of probability and assessment of future risk operate in refugee law, that “[t]he UNHCR recognises the balance of probabilities coupled with, where appropriate, the benefit of the doubt, as an acceptable approach.”131 These judicial dicta all confirm the value of emerging normative standards and their role in unfolding legal process and illuminating key legal concepts. It is reminiscent of what Halliday and Shaffer describe in Transnational Legal Orders132 as the need to explore “new concepts of ‘global’ and ‘transnational’ law to make sense of legal processes that are not adequately captured by the concept of international law.”133 For Halliday and Shaffer, this necessity follows from “a collection of formalized legal norms and associated organizations and actors that authoritatively order the understanding and practice of law across national jurisdictions.”134

“Pre-Convention” Palestinian refugees were not the only ones posing difficulties for refugee assessment boards and tribunals applying the Refugee Convention of 1951. Another group was the “post-Convention” refugee escaping wars and civil strife, who also was not specifically catered for in the 1951 Refugee Convention and yet became the archetypal modern refugee after the wars in Iraq, Afghanistan, and Syria in the late twentieth century. This was the “war refugee,” and it is to this category to which we must finally now turn.

5. War Refugees

Modern refugee law is fast realizing that armed conflict is the root cause of human displacement. It creates “war refugees” who are forced to seek safety elsewhere. Where an asylum seeker cannot demonstrate the risk of individual “persecution,” and therefore does not fall into the category of refugees as defined by the 1951 Refugee Convention,135 but is nevertheless at serious risk of a threat to their life, liberty, and security, the international community has found protection in other ways. Historically, the requirement of “persecution” nevertheless stood in the way. This is why when the UNHCR Handbook136 dealt with “war refugees” it did so only under the heading of “Special Cases.”137 The UNHCR Handbook noted that “[p]ersons compelled to leave their country of origin as a result of international or national armed conflicts are not normally considered refugees under the 1951 Convention or the 1967 Protocol.”138 Yet, it still recognized an exception and concluded that “[h]owever, foreign invasion or occupation of all or part of a country can result—and occasionally has resulted—in persecution for one or more of the reasons enumerated in the 1951 Convention.”139 The result was to emphasize the central importance of the requirement of “persecution” in international refugee law.

A particular problem arose, however, when the Handbook alluded to the concepts of “foreign invasion” and “occupation” alongside that of “persecution” because the former concepts were drawn directly from the realms of international humanitarian law, while “persecution” was specifically a concept of international refugee law only taken from the 1951 Refugee Convention. The UNHCR Handbook nevertheless struggled to bring “war refugees” fleeing foreign invasion or occupation within the ambit of the 1951 refugee law system observing that:

refugee status will depend upon whether the applicant is able to show that he has a “well-founded fear of being persecuted” in the occupied territory. It will also depend upon whether or not he is able to avail himself of the protection of his government, or of a protecting power whose duty it is to safeguard the interests of his country during armed conflict, and whether such protection can be considered to be effective (emphases added).140

Nevertheless, because the direction given in the UNHCR Handbook in this section is that “…every case has to be judged on its merits,”141 this has meant that the plight of “war refugees” has remained an intractable one for the world ever since.142 Clearly, therefore, the UNHCR has not been able to resolve everything that it has had to grapple with.

The regional systems which fell outside the 1951 Refugee Convention comes again into play today because over half a century after the passage of the Refugee Convention in 1951, it was EU law that developed a basis of protection for refugees which was itself not grounded on the requirement of “persecution.” This, in turn, was achieved by means of an EU Directive, which now stands to make a direct impact on the practice of international law in this area. The countries of the European Union already allowed failed asylum seekers to remain on their soil by granting them forms of “subsidiary protection” (also sometimes referred to as “humanitarian protection”), as persons seeking asylum who do not qualify as refugees, an example of how domestic law drives international law. Extolling the virtues of the European Union, Anne-Marie Slaughter and William Burke-White explained “that the future of international law is domestic” in that “the future of international law lies in its ability to affect, influence, bolster, backstop, and even mandate specific actors in domestic politics.”143 Indirectly, “[i]nternational law and the international community” are able “to intervene in and influence what were previously the exclusive jurisdiction and political process of national governments.”144

With armed conflict in mind, and therefore eschewing any reference to “persecution,” Article 15(c) of the EU Qualification Directive (Council Directive 2004/83/EC), which augmented the establishment of the Common European Asylum System,145 required only that there is a risk of “serious harm” to the individual asylum seeker. This was defined, inter alia, as a “serious and individual threat to a civilian’s life or person by reason of indiscriminate violence in situations of international or internal armed conflict.”146 In this way, “war refugees” were now able to invoke Article 2 of the Qualification Directive, which provides for “subsidiary protection.” This new form of protection was designed as a substitute to refugee protection. Protection from removal was granted to “a third country national…who does not qualify as a refugee but in respect of whom substantial grounds have been shown for believing that the person concerned, if returned to his or her country of origin…would face a real risk of suffering serious harm as defined in Article 15…and is unable, or, owing to such risk, unwilling to avail himself or herself of the protection of that country.”147

In the landmark case of Elgafaji v. Staatssecretaris van Justitie (Elgafaji)148 in 2009, the CJEU explained how Article 15 (c) was to be implemented. It suggested a “sliding scale” of internal or international armed conflict vis-à-vis the protection afforded so that “the more an applicant is able to show that he is specifically affected by reason of fact which is particular to his own circumstances, the lower the level of indiscriminate violence is needed for him to be eligible for subsidiary protection.”149 Elgafaji shaped the scope and criteria of application of Article 15(c). Lord Burns, in a subsequent judgment, explained that the effect of Elgafaji is that “[i]f the claimant can demonstrate that he is at particular risk of harm by reasons of factors particular to his personal circumstances, a lower level of indiscriminate violence may be required to be shown for him to be eligible for the subsidiary protection under article 15(c).”150

In Aboubacar Diakité v. Commissaire Général Aux réfugiés et aux Apatrides,151 a second decision of the CJEU dealing with Article 15(c), the meaning of “internal armed conflict,” was explained for the purposes of applying the directive. It was said that “[t]he usual meaning in everyday language of ‘internal armed conflict’ is a situation in which a State’s armed forces confront one or more armed groups or in which two or more armed groups confront each other.”152 Nevertheless, as subsequent decisions have affirmed, to qualify for protection under Article 15(c), a person fearing a risk of “serious harm” would still need to demonstrate that the existence of a risk of indiscriminate violence on the basis of an approach which requires “an analysis of the violence that is both qualitative and quantitative and is not to be restricted to a purely quantitative analysis of the number of civilian deaths and injuries.” Given the complexity and sophistication of such an analysis, being based on “the conduct, and relevant strength, of the parties to the conflict,” applicants for refugee status or subsidiary protection may well find it difficult to make out their case.153

III. Conclusion

In this concluding section, we summarize how the interests and aspirations of refugee law have shifted from the earliest time immediately following World War II, what the role and significance of refugee law has become today, what questions refugee law answers today, and which ones it does not answer. These questions are important and arise at a critical point in our history, because some 70 years after World War II the paradigm of the international system has shifted. The world has changed and is changing in ways that we cannot yet predict. In 2016, the United States under President Donald Trump decided to exit global agreements, such as the Paris Pact154 and the Trans-Pacific Partnership,155 although the newly elected President Elected, Joe Biden, in 2020 affirmed the intention of re-joining. Meanwhile, the United Kingdom embarked on negotiating Brexit. Yet, both the United States and the United Kingdom had been instrumental in creating the very edifice of the international system after World War II. All around us, nation-states are increasingly turning inward. A renewed nationalist vigor abounds.156 The efficacy and effectiveness of a transnational legal order is in question. Wolfgang Streeck argues that we are entering “a period of uncertain duration in which the old order is dying but a new one cannot yet be born” where the old order was “the state system of global capitalism” and that “what the still to be created new order will look like is uncertain” so that we are now in what Antonio Gramsci termed, an “interregnum.”157 This makes the inquiry into refugee law all the more compelling.

In the context of the here presented analysis, we have demonstrated the shift away from identifying the “persecution” of victims and toward a hostile and deeply xenophobic rhetoric and discourse through which refugees are described in relation to their flight from events while they are associated with the disruption of and even threat to “public order,” “security,” by representing a “foreign invasion.”158 Yet, despite such mischaracterization the stark reality is that the northern richer states of the West must deal with the “war refugees” who become displaced in the face of a “serious harm” which can arise from “indiscriminate violence” in situations of armed conflict. The present exodus from countries like Syria, Iraq, and Afghanistan attests to the importance of that shift. Emerging norms remain incomplete and underdeveloped and continue to highlight the “inherent limits of refugee law and its protection regime.”159. However, states differ in their responses, with some requiring an individualized threat, while others looking to establish the level of violence, and yet others are not interested in individualizing the threat at all. Moreover, the courts require there to be a high level160 of indiscriminate violence without a clear threshold for what constitutes “indiscriminate violence” in a country. Does it refer to the whole territory or part of the territory? Is “indiscriminate violence” an agreed definition? If so, how is it agreed? Does it refer to the intensity161 of violence, the geographical spread of violence, the number of casualties, or the nature and frequency of violent acts? Can sporadic violence fit the formula? Or is “indiscriminate violence” to be considered cumulatively?

Second, take the “individual” who is fleeing a war zone. What should be the basis for an “individual threat” to civilian life? What if the “indiscriminate violence” is not linked to the “armed conflict” in the country? In such a case, is protection denied? If it is not denied, and protection is granted in such cases, upon what legal basis is it granted? Is the threat meant to be to any hypothetical individual in a situation of “indiscriminate violence”? Or, is it individualized to the specific person who presents himself before the authorities concerned? It will fall to the domain of TRL to answer all of these questions. Who the “actors” and “norm entrepreneurs” will be remains yet to be seen. Even if there is a clear answer to these questions, it is not clear who is a “civilian.” Article 15(c) requires there to be a “threat to a civilian’s life or person.” But what if the “civilian” is also a combatant? From Syria to Pakistan, there are now “part-time fighters” engaged in armed struggles. What if someone “off-duty” is killed?162 The formula in Article 15 is such that states differ in their practical responses to these questions. Some states choose to focus on “armed conflict” per se. Others choose to focus on “indiscriminate violence.” Some states are apt to individualize threat. Others set out to establish the level of violence. Yet, some again, are not interested in individualizing the threat at all. The “sliding scale” of protection throws up many more problems than it resolves. Everything suggests from this that TRL will grow and not diminish. The attempt to visualize refugee law as emanating from a single authority, with a single agreed meaning will fail—and is indeed, seen to be failing.

Third, regardless of whether the test is “persecution” or a risk of “serious harm” from “indiscriminate violence,” refugees invariably only succeed in gaining sanctuary if they can show they were lawful in the host countries, so that “[m]ost of the detailed entitlements, it turns out, are available only to refugees ‘lawfully in’ or ‘lawfully staying in’ the host country.”163 The result is that “[m]erely proving that you are a refugee under the treaty definition, as arduous as that process can be, does not mean that you achieve the requisite lawful status” if a claimant does not have a legal right to remain pursuant to relevant domestic law and “[t]his is why the 1951 Convention is not a treaty about asylum and why, as refugee-law writings frequently repeat, there is no individual right of asylum in international law.”164 In short, “[t]he Convention is, as the title advertises, a treaty about the status of refugees—and primarily about the status of those refugees that the state has chosen, in its discretion, to treat as lawfully present,”165 rather than every deserving refugee including those who arrived illegally and are resident in the host state unlawfully. David A. Martin rightly reminds us that in the aftermath of World War II and during the Cold War, such a premise was likely to be uncontroversial because of the “Convention’s genesis as a document largely addressing technical difficulties for European refugees whose residence was, in essence, already in their host countries” but “that emphasis may distort understanding of our situation” today “when asylum-seekers almost always show up in the asylum country in an irregular status.”166 Again, how TRL develops the field of refugee law, in circumstances where it is widely accepted that the 1951 Convention is only about the status of refugees, will be a question that a project of TRL has to continue to uncover.

Finally, modern refugee law remains incongruously focused on political violence, as a cause of flight rather than also economic violence, when it is clear that many people leave their countries as much for the latter as for the former reason. Modern refugee law has always been contested for this reason. As Matthew Price has explained, “[e]specially objectionable, say many of the writers, is the dichotomy between political refugees on the one hand, and who can claim a host of legal protections, and economic migrants or displaced persons on the other, who cannot.”167 The result has been to give less then unqualified support to Matthew Price’s thesis that asylum’s function historically was always “to protect unfortunates from specifically political harms.” Yet today, as Gil Loescher has pointed out, refugees have become a “distinctly modern problem” because before the twentieth century, “asylum was a gift of the crown, the church, and municipalities; and fugitive individuals and groups could expect no response to claims of asylum or protection premised on human rights or political right.”168 It is as well to remember, therefore, as Matthew Price has observed in “Recovering Asylum’s Political Roots,” how “[h]historiography plays an important role in debates over proper conception of asylum.”169 The distinction between the political and the economic migrant “is particularly inept” given “the travails of the developing world,” which is “the source of most of today’s…refugees.”170 The view has been widely echoed by other renowned writers in refugee law.171 Already, within 40 years of the Refugee Convention 1951 it was being asked that “surely we ought to think again about the morality of trying to base an immigration policy on the difference between economic and political motivations.”172 If, going forward, new rules are to be developed in the emerging new order of the twenty-first century—to determine as Philip Jessup once said—“the rules men live by,” then we must acquire an understanding of the “dispersal of authority,” in which the transnational legal order operates, in what is today an evolving international framework of emerging rules and norms, that is far removed from its traditionally authorized moorings. 173
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chapter 11

Transnational Climate Law


Natasha Affolder




I. Transnational Climate Law as a Visual Field

Climate change leaves little on this planet untouched. The concept of transnational law is no exception. Transnational law has long functioned as a mechanism for illuminating particular legal subjects, processes, and spaces: the empty space left by existing doctrinal perspectives,1 the relationships between, around, and outside of national laws,2 the importance for law of private actors, and the power and powerlessness of those actors.3 It offers a way of opening our eyes to spheres of normativity other than the nation-state and distinct ways of conceiving of the nation-state itself. But climate change shatters the idea that jurisdictional borders and doctrinal debates about the scope of the “legal” are the sole tensions with which a concept of transnational law must contend. Climate change exposes a further fault line underlying legal thought and practice—the problematic but deep-rooted practice of separating “Human” from “Nature.” This separation, and its accompanying assumption that the natural environment is a limitless resource for human exploitation, is powerfully challenged by the reality of a dramatically changing planet, and the rise of Anthropocene literatures that bring planetary limits sharply into view.

Transnational law is far from a homogenous field, approach, discourse, theory, or methodology for approaching climate law. Nonetheless, core sympathies and methodological elements of a transnational approach to climate law do exist alongside tensions and disagreements. In this chapter, I resist cordoning off something called “transnational climate law” as a distinct field of law.4 Instead, I approach transnational climate law as a visual field with methodological implications. Transnational law offers an approach to understanding the globalization of law with a determined attentiveness to the dynamic processes by which law crosses borders and has effects in multiple jurisdictions.5 The challenges of studying law “after the breakdown of methodological nationalism”6 create fertile ground for extending the “transnational” from merely a “where” inquiry to a visual field capable of illuminating the “who,” the “how,” the “when,” and the “why” of transnational lawmaking.

Transnational law is a work in progress, valuable even as it operates as a placeholder—a signifier that old vocabularies and ways of conceptualizing legal actors, norms, and relations are inadequate to the task of fully capturing what we are witnessing around us. Climate law offers an illuminating point of entry for transnational law to assess misfits between theory and practice, between existing legal concepts and vocabularies and empirical realities. Words often fail to do justice to the dislocations and disruptions we are witnessing.7 Transnational law represents one attempt to find a vocabulary, and a space, for acknowledging the misalignment between the singularity of the nation-state/interstate framework that underlies much legal theory and the messy reality of the people, places, and forms of law that climate lawmaking brings into view. Moreover, climate law sharply challenges the view that the only nonstate actors of interest to transnational law are globalized business interests.8

Even as climate law scholarship seems ever more unavoidably transnational,9 there is a tendency to reserve the transnational law label for only those legal developments happening outside the main tent of state and interstate activity. This leads to a problematic relegation of the transnational to an alternative universe or separate script (section II). It results in a superficial appreciation of transnational law, where what is noticed are the new actors, assemblages, and arrangements of climate governance. What risks getting missed are the seismic legal transformations implicated by these new climate governance arrangements. Approaching transnational climate law as a visual field offers a way of challenging the separation of a transnational sphere from “the rest.” Transnational climate law thus offers a way of bringing into view an integrated picture of climate law’s migrations (II.A), interactions (II.B), and revelations (II.C).

This chapter is not a marketing brochure for transnational law. As well as celebrating transnational law’s capacity to bring neglected visions of law’s actors and lawmaking processes into view, it is alert to what a transnational law lens might miss or obscure. The spaces and rhythms of transnationalism favor a visual fix on processes, flows, networks, and governance arrangements that may be only partially tethered to people.10 This leads to several tensions. Climate law scholarship already tends to privilege accounts of a handful of “innovative” examples of legislation and lawsuits that bear the climate law label, leaving untouched vast areas of law that facilitate or advance climate change. Environmental law and clean energy law are the points of interest rather than the much larger subject areas of unenvironmental law and unclean energy law (III.A). Transnational law has a still uncertain relationship with legal “practice” (III.B) and a tendency to work in terms of abstract processes rather than real ones populated by diverse actors (III.C). A transnational lens, applied to climate change law, may thus risk writing out particular people and understandings of nature from law’s past, present, and future.

The concept of the Anthropocene has effectively ripped to shreds many of the analytical categories that have served as frames for thinking about both the environment and law since the Enlightenment. While social theorists are dismantling the intellectual walls that separate human society from nonhuman nature, the geological from the generational, the local from the global, and the scientific from the political, an appreciation of these same cleavages is critical to understanding transnational law’s history and epistemology.11 Climate change is “legally disruptive”12 in ways that are only beginning to be understood. Transnational climate law brings new boundaries into transnational law’s visual field—planetary boundaries.

II. Transnational Climate Law: Out of the Margins

The term “transnational climate law” is not widely used to denote a recognized “field” of law.13 There may be good reasons for this. By framing transnational climate law as a field, it becomes simply a new box, a box for misfits—things that fall outside the well-established categories of international, national, regional, and local climate change law. Conceptualizing transnational climate law as a field risks merely setting up a new box and putting a new set of things within it, in the process obscuring the impact of the box’s contents on everything left outside. The vital interactions between what is conceptualized as the transnational and what is more comfortably seen as recognizable law gets missed.14

Transnational climate law has many sources upon which to draw, including pioneering work from transnational environmental law and the ever-growing body of theoretical and conceptual work on transnational law that has developed since Philip Jessup’s Transnational Law (1956).15 That volume, written more than sixty years ago, identifies some of the tensions and pressure points that are today manifest in approaching climate change as a transnational legal problem. Jessup conceived of the transnational not as a distinct realm from either the domestic or the international, but rather as an array of tools and approaches to legal problems. Relevant sources of law extended far beyond public and private international law to encompass a holding pen of possible, but not defined, “other rules which do not wholly fit into such standard categories.”16

Jessup’s articulation of transnational law acknowledged the context of lawmaking in a “complex interrelated world community,”17 clarifying both that law’s problems transcend legal subdisciplines and that they extend to the extralegal or metajuridical.18 Jessup was thus attentive to the ways that rules emerge from sources distinct from positivist-inspired conceptions of state law, referencing “practices” as diverse as those of General Motors, secret societies, towns, cities, or states.19 From the vantage point of Jessup’s writing, climate law scholarship seems remarkably siloed. Invisible barriers separate studies of the legal (climate law) and the interstate (the international climate governance architecture) from the reality of a substate/suprastate/nonstate (often described as transnational climate governance). These are barriers that a transnational law approach both brings into view and helps break down.

A formidable challenge in writing about climate law at any level is the sheer enormity of the subject. When the relevant literatures are this vast and the legal developments so fast-moving, any commentary is partial, possibly outdated, and ignorant of important new developments and literatures. As scholars devote much time and intellectual resources to understanding and explaining new developments in context, it is easy to bemoan the absence of a more critically inspired scholarship.20 In many ways, attempting the sort of border-crossing, practice-embracing, interdisciplinary-leaning transnational law approach inspired by Philip Jessup seems either futile or foolhardy in the context of climate law.

International relations scholars and political scientists are responsible for much of the voluminous literature on transnational climate governance.21 This transnational work now includes both climate mitigation and climate adaptation, resisting an earlier tendency to focus on global efforts of climate mitigation and local examples of climate adaptation.22 This work frequently locates transnational developments in a separate sphere from state lawmaking, analyzing it through questions of orchestration and effectiveness without fully integrating it into the reality of plural sources and venues of lawmaking. The result is the transnational realm tending to be seen as an add-on, and transnational governance as a “complement” to the UN Climate Regime and the Paris Agreement architecture.23 Such a view endorses the message that interstate processes are the core of international climate change law. The transnational only exists as a sideshow, a realm that the core may choose to engage with as the Paris Agreement has done.24

The Paris Agreement itself suggests, perhaps, another reality: an intense intermingling of the public/private, state/nonstate, hard law/soft law developments that currently dominate climate regulation. The treaty replaces state “commitments” with “contributions,” and introduces a compliance mechanism aimed at “facilitating” rather than “enforcing” compliance. The “ratcheting mechanism” at the heart of the treaty has been described as requiring support from cities, companies, and other nonstate actors to be effective. Indeed, the treaty has been praised for strengthening the role of networks of state and nonstate actors in climate policy and technology.25 It has given unprecedented visibility to the actions of non-state and substate actors. Indeed, the architecture put in place by the Paris Agreement and being built to give effect to the treaty might only be functional in the context of massive infusions of funding from private sources.26 The Paris Agreement might be seen as a harbinger of future global lawmaking, revealing that the types of initiatives that a transnational law approach brings into view have already altered understandings of core versus peripheral actors in lawmaking, challenging fundamental expectations of what treaties can do, and of who is required for effective implementation. The form, nature, and function of lawmaking under the Paris Agreement all seem to push back against a view where the “transnational” elements can be viewed separately from the “interstate,” the stuff of real public international law.

And yet, the Paris Agreement is far from an anomaly in its integration of public, private, and transnational lawmaking. Rather, it is representative in many ways of the structure of international lawmaking on climate change, where treaties have reached deeply into nations and regions without limitation from traditional conceptions of treaty implementation and compliance. The emissions trading system and Clean Development Mechanism (CDM) emerging from the UN Framework Convention on Climate Change and the 1997 Kyoto Protocol have similarly engaged actors other than state parties and influenced private actor conduct in both signatory and nonsignatory states. In so doing, they have promoted regulatory convergence and conformity to the Kyoto Protocol requirements by nonsignatories and nonstate actors with regards to business and regulatory conduct.27

Recent scholarship on the EU’s 2030 Climate and Energy Policy Framework reveals how natural it has become to approach the legislation designed to implement the Framework by asking questions designed to illuminate actors and interactions of laws beyond assessments of national implementation. Scholars are thus studying the EU Framework’s ability to influence external actors,28 examining it through the lens of energy communities (large market actors, energy consumers, and citizens),29 and drawing attention to practices such as net metering which involve coordination of consumer activities and have been largely overlooked in the development of the 2030 Framework.30

A transnational law lens is valuable in revealing the inequalities and asymmetries that mark global, regional and international approaches to climate change, in contemplating transnational legal spaces not simply as add-ons, but instead as counterpoints to interstate and national approaches. The “deep moral disagreements” and “deep divides” between climate justice and neoliberalism have created competing visions for climate law’s objectives.31 Critiques of the Paris Agreement reveal this intellectual battleground, describing it as a largely neoliberal document32 that allows individual liberties to “trump all other social and political ideals.”33 The battleground emerges in the detailed studies of how legal responses to climate change deepen existing social inequalities.34 And in scholarship revealing the limitations of governance “by disclosure.”35

The point of conceiving of transnational climate law in terms of its visual field is not about simply seeing and marveling at the infinite variety of forms and norms emerging in the technical regimes of climate governance. Transnational law produces ways of knowing, “particular understandings of the world and how it works.”36 In the following, I identify three particular dimensions of lawmaking that transnational climate law brings into closer view: migrations, interactions, and revelations.

A. Migrations

The concept of the transnational adopted in the early writings of international relations scholars was attentive to both the idea of movement and to the interaction of actors and norms. Joseph Nye and Robert Keohane defined transnational interactions as “the movement of tangible or intangible items across state boundaries when at least one actor is not an agent of a government or an intergovernmental organization.”37 Today, when practices of transferring legal norms, models, arguments, and judicial reasoning across borders are a central feature of climate law, understanding how and why legal ideas move becomes more urgent. This is particularly the case when environmental principles provide a vital legal pivot point for illuminating rights and obligations in both legislation and litigation.38 Accounts of the dynamics of climate law’s movements are needed to complement the valuable micro-studies and maps that have already produced rich and diverse understandings of the significance of networks of unconventional state and nonstate actors such as cities,39 government ministers,40 investor-driven governance networks,41 and judges.42 The movements in question extend beyond national borders and permeate supranational and subnational lawmaking processes, private environmental governance, sites of Indigenous lawmaking, legal cultures and traditions, judicial discourse and international organizational practice.

The most visible faces of climate law emerge through databases collecting examples of “global” climate legislation43 and climate litigation.44 For example, a 2020 study of climate change laws calculated that more than 1,800 laws to curb climate change have now been passed, and that the judiciary have been involved in 1,500 court cases concerning climate change.45 Econometric research drawing on earlier versions of the Climate Change Laws of the World dataset of legislation indicates instances of international policy diffusion from this data, asserting that the climate action one country undertakes is likely to depend on prior climate legislation by other countries.46

These datasets, and the studies that draw on them, reveal several of the methodological challenges plaguing climate law’s intellectual development. These challenges include the problem of how to define climate legislation or litigation. Even more poignantly, they reveal the complexity and unevenness that results from any attempt to provide a comprehensive “global” image of legislative activity or litigation, challenges that manifest through the English-language bias of much published work, the enormous variation in the scope and ambition of laws labelled climate laws,47 and a common instinct to see directionality rather than variation in how law moves from place to place.48

The unqualified message of progress emerging from the growth in numbers of so-called climate laws can be misleading. Given the significant pressure on states to be seen to be responding to climate change, the concern develops that even while the number of “climate laws” is growing, actual reform is shallow and minimalist, focused on disclosing carbon emissions rather than profoundly reducing them.49 The vast subject matter of what might be targeted by climate legislation indeed makes comparison complex and threatens the rigor of studies by comparing metaphorical “apples and oranges.”50 Climate laws target things as diverse as introducing systems of tax credits51 and carbon pricing,52 promoting renewable energy,53 disaster response,54 the preservation of glaciers,55 or strengthening resilience to food insecurity.56 And yet, the cross-sectoral orientation of climate change threats means that legislation labeled “climate legislation” may not even be where the action is or needs to be.57

The wildfire-like spread of climate strikes in 2019, ignited by the actions of Swedish teenage climate activist Greta Thunberg, has legal parallels in the explosive growth of climate change lawsuits. These lawsuits have attracted “uptake” and led to widespread emulation even where the specific facts and relevant law makes replication unlikely,58 and even when the cases have yet to successfully reach a trial court.59 Analysis of the forms of climate litigation emerging in the Global South valuably extends an understanding of the diverse forms and manifestations of climate litigation, as well as “stealthy” forms of response in the face of judicial reluctance to engage directly with politically charged issues of climate law and policy.60

This movement of legal forms, ideas, and models extends to financial and market instruments. The European Union has sought a position of climate leadership, in part by deliberately developing models capable of transplantation elsewhere.61 The European Union’s Emission Trading Scheme has thus served as a model for many countries looking to introduce the legal infrastructure necessary for domestic carbon markets. But it is proving challenging to export.62 The decision to extend the European Union’s 2030 Climate and Energy Policy Framework to the contracting parties of the Energy Community reflects another form of stretching EU law to achieve climate goals beyond its borders.63 Voluntary markets for trading in forest carbon have also given rise to models for the regulatory markets that have followed in their wake.64 For example, the carbon disclosure movement informed regulatory developments of institutions such as the Securities and Exchange Commission and the Environmental Protection Agency in the United States as they formalized carbon accounting standards.65

Yet despite all of this activity, the challenge remains of developing the terminology and frameworks capable of describing law’s migrations so that they reflect the novel polycentric forms of normativity visible in climate law practice. The model of the “legal transplant” continues to exert a powerful influence on both the vocabularies and the methods of tracing the movement of legal norms even though it fails to capture the forms of “‘borrowing,’ ‘mimicking,’ ‘impregnation’ and other forms of ‘travelling’” that shape climate law developments.66 A singular language of diffusion or transfer risks obscuring the fact that the movements of legal ideas in question are diverse and multidirectional—ranging from the Kyoto Protocol’s borrowing of legal concepts from national pollution control law67 to the circulation of legal norms through value chain contracting.68 Postcolonial scholarship can make significant contributions here by turning the lens toward the particularity and historicity of human experience and challenging universal histories of law’s movements across time and space.69

Climate law moves in diverse and unexpected ways, but that does not mean that practices of dissemination and circulation of legal models are random or surprising. Legal reformers and entrepreneurs (both public and private) have for decades pioneered and funded legal readiness projects to provide templates for regulatory and legislative schemes that are “shovel ready” for wider use in climate governance. These work to both advance, and retard, progressive climate legislation. For example, the American Legislative Exchange Council (ALEC)’s practice of supplying ready-made model legislation such as “Environmental Literacy Improvement Acts” for state implementation has been a key strategy for institutionalizing climate denialism and doubt in US schools. Climate law advocates have themselves sought to harness ALEC’s strategy by producing their own versions of a “playbook” for progressive climate policies “ready to be distributed, ALEC style, to local state and federal lawmakers.”70 The movement of these models and prototypes extends far beyond state and national borders. Indeed, the production and transnational dissemination of policies for climate adaptation are climate governance strategies of many intergovernmental organizations.71 Given the significant role of experimentation in climate governance72 and the diversity of institutions with climate mandates, the production and circulation of models and prototypes of carbon regulation for “scaling up” is a critical, but easily obscured, site of transnational legal activity.

B. Interactions

The task of tracing migrations of legal norms might mistakenly suggest that such migrations are unilateral and unidirectional and only manifest through legislation and judicial decisions. The practices of climate lawmaking speak to another reality, one of the complex interaction of legal processes, actors, and norms. Transnational legal theory provides many entry points for exploring the significance of both the scale of interaction and the interacting entities involved.73 Climate law scholarship illuminates in particular the multiple and sometimes hidden layers of regulation, as well as the deformalization of climate law processes.74 A challenge for lawyers is that there are often no obvious answers or solutions to be found by simply applying legal doctrine when discussing questions of hierarchy and the conflict or simple co-existence of norms in the legal landscapes governing climate issues today.75

Project-level studies of climate law transactions illustrate this reality up close. Tracing the relevant legal frameworks applicable to a CDM project leads to a lengthy list of “relevant law” ranging from international law sources, to the domestic law of the host country and possibly the purchasing country, to the key contract itself (the Emissions Reduction Purchase Agreement) invoking both contract law and private international law rules, and specifically referencing formal or informal best practice standards, all the while subject to tax and accounting rules.76

There are stark implications for teaching climate law that emerge from the reality that carbon contracting work demands diverse competencies across public international law, private international law, and business, tax and contract law, as well as up-to-date knowledge of the best practices and standards.77 The legal backdrop to these transactions is complicated by the fact that the architecture for climate finance has evolved in a fragmented manner with overlapping treaties, organizations, and mechanisms providing rules and practices at global, regional, and national levels.78 The need for lawyers who are able to appreciate the legal and financial complexities of carbon contract transactions while knowledgeably navigating the human rights obligations and implications of those transactions comes to light in particular through the study of REDD+ transactions.79 Scholarship continues to illuminate the fact that climate change solutions, and not just climate change, can be disastrous for human rights.80

Furthermore, the oft-contested terrain of climate finance and clean energy projects reveals that interactions between legal regimes are not always positive or synergistic. Mark Pollack and Gregory Shaffer’s study of the interaction of transnational legal orders speaks to both processes of “antagonistic interaction” and the result of those processes — “increasing confusion rather than progressive development of law.”81 These interactions tend to elicit commentary attentive to the surface-level tensions that plague climate law’s smooth and effective development and spread. Simmering not far below the surface of climate law are far deeper ideological conflicts.

C. Revelations

William Twining’s call for an adaptation of Western intellectual traditions to engage with new realities of global law has caused powerful ripples. This is not only the case in terms of the substance of emerging scholarship on the globalization of law, but through Twining’s methodological modeling of the practices of humility, self-reflection, and self-criticism.82 Twining engages in a masterful exercise of revelation, peeling away the trappings of legal doctrine and legal methodology to reveal core assumptions embedded in the Western legal tradition. His work presents a timely challenge for climate lawyers to adopt a global gaze capable of extending across time, disciplines, cultures, and legal structures to unearth their underlying assumptions.

Given that climate law is an abstract term used to describe diffuse legal phenomena, it is perhaps unsurprising that a search for climate law’s epistemology and core underlying assumptions often leads to conflict and contestation. Climate law self-presents through both fears and aspirations. It is seen hopefully as providing the mechanisms to harness markets, correct their failures, and redirect economic activity. And it is seen fearfully as capable of reduction to the tasks of carbon market-facilitating institutions (contract, property, and corporate forms) and responding to market asymmetries and dysfunctions. Climate law is seen to emerge at the “clash of civilizations” between climate justice and neoliberalism.83 This incongruity makes it perhaps unsurprising that little is written about the assumed purpose of climate law.84

Yet by engaging with existential threats85 and inadequate legal responses,86 climate law brings new and distinct pressure points to bear on the transnational law concept. It reveals how little attention traditional legal theory has paid to the fact that Western legal traditions are predicated on exploitative views of the planet. Transnational legal theory, while increasingly alert to the “North-South” cleavage, as well as the problems endemic in crudely framing the world into the Global North and Global South,87 has been less attentive to the “them and us” mentality that marks law’s treatment of the natural world.

Dipesh Chakrabarty asks whether “the climate crisis—as symptomatic of humanity’s ecological overshoot—also signals the first glimpse we might have of a possible limit to our very human-centered thinking about justice, and thus to our political thought as well.”88 While international law scholarship has taken important steps in tracing the historical significance of exploitative visions of the environment for its own development, this legacy extends to the contemporary contexts where the transnational legal gaze often focuses.89 The foundational importance for law of conceiving of nature as a resource comes into view through recent histories of neoliberalism, which detail the institutionalization of a worldview contemplating “the earth as a vast territory of varying natural endowments that needed to be exploited as thoroughly as possible through the mobility of capital, labor, and commerce.”90 This vision has occupied an enduring role in international law’s concept of natural environment as something to be exploited for human use.91 TWAIL-inspired scholars have linked this historic view of the environment through to the realities of a present-day environmental agenda established by and around the priorities and concerns of affluent countries.92 It is a view that clashes with an alternative vision brought forward by the realities of climate change—one of an intensely interdependent human-nature relationship.

III. Methodological Challenges Facing Transnational Climate Law

A. The Negative Spaces: Unenvironmental Law and Unclean Energy Law

This chapter has already noted the ways in which discussions of “climate law” often default to focus on very recent legal initiatives manifesting through legislative change and judicial decisions, the constantly evolving international law and institutional architecture, and the climate governance initiatives emerging from networks and assemblages involving nonstate actors that self-advertise their climate change focus. These defaults tend to capture explicit forms of rulemaking responsive to historically recent climate change. Harder to conceptualize, but worthy of attention, are the vast arenas of law-related activity relevant to climate change that appear or work in the background free of any climate law packaging or self-advertisement. (Figure 11.1)
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The artistic concept of negative space has parallels in law that can assist with such an attempt to extend climate law’s content and scope. Negative space is the area between and around objects in an image or photograph. An awareness of negative space allows the core image to come more sharply into view, and reminds the viewer that perception involves choices of interpretation. In law, such an approach means looking outside and around the small amount of law conceived as “environmental law” or “climate law” to understand how other aspects of law-making consist of unenvironmental law or unclean energy law. This allows for a deeper inquiry into how legal systems perpetuate global warming and hamper efforts to address it, such as through mechanisms of indirect or hidden support for fossil fuel activities.93

Examples of unenvironmental or unclean energy law are not always evident. They often come to light gradually, as assumptions or defaults underlying common legal practices are identified and challenged. Environmental impact assessment law offers a fertile ground for studying these practices, as courts have affirmed the importance of analyzing the secondary climate impacts of project approvals for projects such as coal mines.94 Such decisions help to illuminate the “negative space” of climate law, affirming that the environmental impact of a mine lies not only in its own immediate carbon footprint but also includes the reality that the coal the mine produces will eventually be burned, even if that happens at a later date and in another country.

In this way, environmental law’s ongoing search for new methods lead to an expansion and indeed a reimagination of what legal spaces are relevant to climate governance.95 Such spaces come to light through work identifying the obstacles to effective accountability for climate change–induced harms.96 They emerge through scholarship alert to how carbon market regulation risks overwhelming other aspects of “carbon law,” constraining law’s role to the tasks of creating, supporting, and occasionally disciplining “markets.”97 They are revealed by approaching climate law as a social justice issue98 and by challenging the tendency to premise legal responses to climate change “on forms of incremental managerialism and proceduralism” and “ticking boxes.”99 It is this work of destabilizing received categories and concepts of law that reveals transnational law’s ability to bring into view alternative knowledges and the possibility of alternative futures.

To date, the study of transnational legal activity has focused predominantly on space, particularly by extending analysis beyond the nation-state, the “default container”100 of legal study. Climate law scholarship has the power to challenge other forms of legal myopia, bringing into view boundaries and borders other than the territorial. Considering the complexity of climate change law and the vast workload to continually update the growing datasets mapping national and regional approaches to climate law,101 it is easy to focus on legal regulation in a context of presentism and looming future threats.102 Scholarship that seeks an understanding of climate crises from study of the very distant past illuminates how it may be a trait of only present-day environmental regulation to look to economists to define the universalizing models that will shape our future.103 Longer-term historical narratives allow scholars to challenge the received wisdom on the history of climate change.104 Such narratives teach contemporary climate activists “that their dissident views in fact represent a long tradition of contestation.”105

B. The Place of Practice

Transnational law offers the tantalizing potential of richly accounting for the lived realities of law through its practice. Philip Jessup addressed the need to better capture law’s practice in explaining the very need for transnational law. His invocation of the practical was multidimensional. It encompassed an approach of seeing law as a way of addressing the problems applicable to the “complex interrelated world community.”106 Appreciating these problems, and their potential solutions, required practitioner knowledge and the ability to transcend not only legal subdisciplines but also to appreciate the relevance of extralegal processes and sources of norms.107 Jessup thus sought to align legal concepts with external “realities,”108 suggesting that rules emanate from “practices” as diverse as those of General Motors, secret societies, towns, cities, or states.109

In the sixty years since Jessup’s Storrs lecture, appeals to practice in legal scholarship have multiplied. The common vocabulary of practice and practices circulating through this scholarship may hide the fact that very different ideas are being invoked in appeals to practice. Indeed, as legal scholarship exhibits a growing comfort with sociolegal and ethnographic methodologies that seek to understand law through social practices, it remains difficult to elucidate whether the “practices” being referred to are social practices, legal practices, or something else entirely. Unfortunately, the language of practice seems to be invoked somewhat more often than effort is put into articulating what is indicated by it.

Simply put, legal scholarship seems to have sidestepped the detailed methodological debates that have marked the “practice turns” in other disciplines such as international relations or history.110 The consequence is that legal practice tends to be invoked as some noncontentious and nonpolitical body of common knowledge without being subjected to the usual questions of legitimacy given to sources of law, and sources of knowledge about law. In this fashion, practice acquires an assumed rationality, rather than an up-for-debate one. The value of studying practices to reveal unconscious knowledges, which might be taken for granted or obscured, and unseen dynamics of socialization111 remains no less relevant to current transnational law scholarship.112

Climate law provides a poignant entry point into these debates. There is no denying the need for pragmatic and strategic legal interventions. Yet legal expertise in evolving fields such as climate engineering straddles challenging divides—calling for knowledge of technical processes, their long-term governance implications, and drawing on an understanding of ecological integrity and principles of social and environmental justice.113 The particular knowledge, social practices, and contributions of climate lawyers are rarely the subject of legal texts,114 but the influence of these lawyers is indisputable.115

Neil Walker’s Intimations of Global Law (2015) represents a rare effort to see in legal practice “a reflection and expression of law’s diverse content and resource set.”116 He explains:

Transnational lawyers are not merely the “hired guns” of big business, though that is a significant part of the work of many and the defining function of some. They also possess a more versatile remit as a “common carrier” of the wider range of client and broader constituency interests in regulation and litigation. The involvement of lawyers in transnational processes is not simply an expression of professional economic interest and power in globally expanded markets, therefore, but also speaks to their relationship to wider questions of public policy and social justice.117

Walker presents a kaleidoscopic account of the jurisgenerative activities through which transnational lawyers, including academic lawyers are “taking law to the world.”118 This work challenges the myth of a faceless transnational realm. Instead, it populates that realm with the activities of globally inclined academics, judges, and other legal experts who are “increasingly well placed to imagine new ways of framing, naming, patterning and projecting in global terms the unwieldy multiverse of transnational law to which they and their fellow legal specialists have done so much to contribute at the levels of practice, interpretation, drafting and design.”119

C. The Faceless Transnational

The spaces and rhythms of transnationalism favor a visual fix on processes, flows, networks, and governance arrangements that may be only partially tethered to people.120 This tendency toward abstraction manifests in many ways.121 It is evident in dominant vocabularies describing actors, ranging from nonstate actors,122 to treatment of the Global South as a monolith,123 to the equally abstract concept of a climate migrant.124 It is reflected in ways of identifying climate law’s subjects as legal persons such as corporations, states, municipalities, or as abstract segments of society such as consumers or polluters or car drivers, rather than locating ourselves as critical subjects.125

While interdisciplinary inquiry is a critical aspect of climate law scholarship, such inquiry can be threatened by reductionist practices—practices involving reliance on truncated insights from “science” or “economics,” rather than acknowledging the complexity underlying scientific and economic thought and ways of knowing. The search for measurable outcomes of climate governance processes unsurprisingly privileges thinking of the world through measurable targets, goals, and units of greenhouse gas emissions. Carbon markets require the ability to attach a dollar amount to a unit of sequestered carbon, carbon kept out of the atmosphere for a specific period of time. The depoliticization of governance by indicators and other calculative practices is now well-explored in scholarship,126 but remains difficult to resist. The simplification and abstraction demanded by “measurementality” permeates law’s engagement with climate change as the science–policy interface becomes tasked with generating user-friendly scientific knowledge that is considered politically and economically relevant.127

Climate plans, climate strategies, and the creation of forms of greenhouse gas emission accounting require particular forms of scientific and economic knowledge created by expert groups. Lawyers occupy key roles in creating the blueprints of climate law governance, participating in global technical expert groups, chairing committees, and drafting and editing committee reports. These mechanisms of generating climate law norms, which incorporate public and private institutions, are encapsulated in practices of “law-making” that, as Martti Koskenniemi argues, represent a shift from the task of “legislating”:

The most important “laws” in Europe or the world are not those enacted in parliaments but those managed by economic or technical experts so as to avoid collapse but ultimately so as to produce optimal outcomes. In this optimistic understanding, laws are not about what we “want” but what we “know” about the world: they declare truths that scientists, economists and technical experts have uncovered or will do so in the nearest future.128

The rhythms of carbon accounting that animate approaches to climate lawmaking contrast sharply with the rhythms of social and environmental interconnectedness and the realities of actual people and places, which human rights approaches seek to acknowledge.129 The temporal dimensions of climate law governance, combining a fixation with mapping the polycentric reality of very recent and emerging governance arrangements and an ever-looming yet unknown future, further shifts our gaze toward the abstract.

The carbon atom has become the central organizing logic, the faceless abstract entity that has mobilized the transformation of law and governance canvassed in this chapter. And yet, transnational law theory continues to focus on disruptions caused by shifting conceptions of the state, with only occasional acknowledgment of the consequences for law of the disruptions caused by recent human interference with the Earth’s systems, geophysical processes, and cycles. The intrusion of earthly life into debates about the changing contours of political community represents “a far more radical challenge than the postulation of the supposedly ‘post-sovereign’ conditions of late modernity.”130 But the types of lively debates the concept of “the Anthropocene” has fostered in the natural and social sciences have yet to significantly influence the direction of transnational legal scholarship.131 Even as legal thinking turns to draw on Earth systems governance132 and new forms of planetary politics that acknowledge the Earth as “a new political actor,”133 the reliance on abstractions does not go away, but simply shifts focus. The new boundaries brought into view are planetary ones, the epistemological binary under threat is the human–nature divide, and the carbon atom becomes a powerful new form around which life is both calculated and politicized.134

IV. Concluding Thoughts

The term transnational climate law attempts to make more apparent several already-known realities about the way the world works. These realities include the declining descriptive significance of the hard law/soft law and domestic/international dichotomies and the failure of formal theories of jurisdiction to fully explain the pathways through which domestic climate laws exert influence. Although it is now possible to count over 1,800 examples of climate legislation and to document over 1,500 court cases concerning climate change, these numbers alone tell us little about the state and meaning of climate law. Climate lawmaking is a diffuse phenomenon, visible in part through carbon markets, contracts and financial transactions, consumer approaches, expert committees, carbon disclosures, and through shifting conceptions of property and human rights indicators.

Transnational law scholarship has valuably problematized the shifts propelled by the diverse manifestations of climate law and its practice, the related assumption of core governance functions by nonstate actors, and the asymmetries of knowledge and power that underlie carbon projects and transactions. While climate governance tends to focus on the present and near-future, scholars are beginning to explore law’s past complicity in entrenching the “carbon footprint” that “haunts every step of the history of industrial and colonial expansion of the last centuries.”135

Bruno Latour’s Down to Earth: Politics in the New Climatic Regime (2012) draws attention to the last century’s social movements’ massive and profound failure to connect the dots between social and environmental conflicts.136 This work challenges scholars to explain not only the complicated current terrain of transnational lawmaking but the legal transformations that have not taken place. The nonoccurrence of transformative climate law may indeed be one of the consequences of leaving unchallenged a particular and dominant vision of law, one whose solitudes continue to separate the environment from the social. Transnational climate law brings into view shifting territorial as well as conceptual spaces of lawmaking. And yet it leaves largely unacknowledged the planetary boundaries that define law’s operating space.
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Chapter 12

 Transnational Food Law


Matthew Canfield




I. Introduction

In 2019, the UN Food and Agriculture Organization (FAO) estimated that more than 820 million people worldwide were “food insecure,” despite decades of commitments by the international community to end global hunger.1 Though the mission to ensure a world free from hunger has been at the heart of the international legal order since the end of World War II, realizing this goal has raised profound disagreements. These conflicts stem from the special, dual status of food as both a commodity and a basic need. For while food and agriculture remain a source of immense economic profit and political power, food is also a basic need and a human right. Food production and previsioning—a process that straddles both the public and private domain—has thus generated legally constitutive struggles over the global organization of markets, the authority of international institutions, and the regulation of powerful actors.

This chapter analyzes the significance of food for the construction of international and transnational law. It begins by tracing the often-overlooked role of food and agriculture in the formation of liberal legality, describing how culturally contingent practices of agricultural production and agrarian relations were embedded within the doctrinal concepts of Western legality. As these concepts were exported abroad to legitimize Western colonialism, they became central to the formation of international law. This materialist reading reveals how efforts to control food and agriculture were critical in establishing enduring inequalities embedded in international law. The chapter then turns to the formation of transnational food security governance. In the 1970s, a global food crisis placed the concept of “food security”—the idea that “all people, at all times, have physical and economic access to sufficient, safe and nutritious food that meets their dietary needs and food preferences for an active and healthy life”2—on the international stage. While food security initially offered a moral challenge to political and economic inequalities, the World Bank and other powerful actors soon reinterpreted the concept of “food security” into a neoliberal framework that sought to justify the expansion of global markets. Transnational agrarian movements not only mobilized in opposition to the liberalization of food and agriculture, they also articulated a new claim to “food sovereignty” that has sought to democratize transnational food security governance. Since the occurrence of yet another global food crisis in 2007–2008, coinciding with the biggest financial crisis since 1929, transnational food security governance has become a contested space in which competing actors attempt to translate their divergent paradigms of food production and provisioning. The argument put forward in this chapter is that two paradigms—a dominant “productivist paradigm” and a counter-hegemonic “food sovereignty paradigm”—have provided the poles for a continuum of claims that seek to redress the governance of food and agricultural markets.

This chapter does not provide an exhaustive account of food and agricultural law, a growing field of practice that comprises a wide range of areas from food safety standards to land tenure arrangements to the regulation of agricultural biotechnology. The latter, of course, has generated intense regulatory conflicts within many national and transnational institutions.3 This contribution is instead aimed at charting the enduring role of food and agriculture in motivating debates over the distributive politics of global legality, both among humans and between human and nature. For as global inequality continues to expand and climate change grows increasingly urgent, transnational agrarian movements have emerged at the vanguard of global justice movements. Their struggle to democratize and regulate global markets and promote more sustainable forms of production have made transnational food security governance a space of conflict and innovation with regard to the future of global governance.

II. The Agrarian Origins of International Law

As the base of human subsistence, agriculture has served as the foundation for the political, economic, and legal organization of humankind. The anthropological archive is replete with accounts that demonstrate how food operated as the primary medium through which societies have produced and reproduced social hierarchies of power.4 Agriculture was also central in the development of capitalism. Agricultural surpluses served to underwrite industrial economies and processes of capitalist expansion. The path by which nations have intensified agricultural production and reorganized agrarian relations has played a significant role in the political ideologies they ultimately embraced.5 Excavating the agrarian origins of international law illuminates the enduring interests and models of agricultural production that have constituted the production of global legality.

For much of human history, people have produced or procured their food from close to where they live. This began to change in Europe when feudal relations faced a crisis due to the system’s over exploitation of soil resources.6 From the fourteenth to the sixteenth century, ecological crises combined with epidemics of infectious diseases led to demographic changes that significantly transformed the juridico-political relations between political elites, land, and labor. The crisis of subsistence led feudal states to seek an external fix for the dearth of food and fuel, beginning a process of expansion of the European frontier.7

In response to these changes, new norms emerged to rationalize domestic and colonial agricultural extraction. Historians locate the English countryside as the birthplace for capitalism because of its distinctive political centralization and agrarian relations. In order to amass greater rents, the aristocratic class depended on efficient labor productivity, which empowered a new class of tenant or “yeoman” farmers. In the sixteenth century, English gentry and this new class of tenant farmers began to consolidate and formalize their land ownership. Through the English Acts of Enclosure, these actors encouraged the state to extinguish common property regimes to stimulate efficient agricultural “improvement” of the land.8 This ideology of “improvement” was used as a key justification for exclusive ownership in John Locke’s labor theory of value. His theory of private property was, in turn, mobilized to legitimate colonial dispossession in the Americas by devaluing of indigenous approaches to cultivation, which were seen as less “productive.”9 The ideology of improvement, which was based on culturally contingent models of English agricultural production, thus helped to naturalize private property regimes, as well as the extension of colonial legality.

Over the following centuries, competition for colonial land and metropolitan markets shaped the development of international economic law. Sugar, in particular, became a tropical crop that sparked heated conflicts among divergent class interests as well as foreign producers. Rising demand for cheap sugar from sugar-using industries and working-class consumers, drove a shift from mercantilism to “free trade.”10 As Fakhri describes it, the 1902 Brussels Sugar Convention was the first international trade agreement that institutionalized “free trade.”11 The effort by England to maintain its global economic dominance also led it to become the first to become reliant on grain imports for national food security. In 1846, the repeal of the Corn Laws, which had protected domestic grain producers, led England to rely on cheap imports of wheat from settler colonial states to feed its urban working classes, laying the foundation for the globalization of agricultural markets.12

Liberal international economic law, which remains at the core of internationa law, was thus constituted through struggles over food and agriculture. As Anne Orford argues, international law was constructed from the beginning of the twentieth century by colonial jurists and administrators to “externalize what had been internal aspects of colonial law and governance.”13 In other words, as formal decolonization began, international law emerged to formalize and secure metropolitan access to resources such as food, labor, and markets. However, international law must also be understood as a product of a particular political ecological context. Without the use of coal-powered steam ships and railroads, the intensification of trade would have been impossible. The mutually dependent relation between food and fuel shaped the production of global legality as much as the political economic interests in food and agriculture.14

An agrarian genealogy of international law reveals how the constitution of “free trade colonialism” to support British hegemony also laid the basis for a global political economic transformation that transferred power to the United States. While the import of temperate crops from settler-colonial countries provided the subsistence needs for a growing working class in Europe, it also consolidated nation-states that were reliant on agricultural exports for national industrialization and regulation. The formation of nation-states such as the United States, in turn pushed the formal consolidation and direct administration of British colonies as Britain struggled to compete in global markets.15

Between World War I and World War II, as British hegemony broke down, the United States began to replace the United Kingdom as the dominant power in global food and agriculture. By developing new hybrid seeds, tractors, and chemical fertilizers, the United States embraced an “industrial ideal” of agriculture that generated massive surpluses.16 To manage these surpluses, it developed an innovative regulatory model of supply management ordered through the administrative state. Supply management aimed to resolve the problem of overproduction through price supports for farmers and production controls. However, it also relied on export markets to manage its domestic prices and grain surpluses. The United States deployed its political and economic power after World War II to replicate its model of national agricultural regulation globally, while also exporting its surpluses abroad. Scholars term the ensuing era the “US food regime.”17

The United States’ vision of state-managed agricultural production and regulation served as a key paradigm of the postwar international order. In fact, even before the United Nations was formally established, President Franklin D. Roosevelt organized a high-level conference in Hot Springs, Virginia, to address issues of food and agriculture, since it was “man’s most fundamental concern and a good place to begin post-war planning.”18 The Hot Springs conference led to the founding of the FAO. While its architects had great plans for the FAO to manage the world’s food supply, American interests limited it to serve as a clearinghouse for technical information, instead.19 Similarly, As a result of US agricultural interests, agriculture was explicitly excluded from the Global Agreement on Trade and Tariffs (GATT). Facing competition from US agricultural interest groups, many Northern countries adopted the US’ approach of supply management to regulate their domestic agricultural sectors. Moreover, the principles of supply management were effectively extended internationally through the development of several commodity-specific agreements such as the International Wheat Agreement, International Coffee Agreement, and International Cocoa Agreement.

Finally, food aid played a critical role in securing the post–World War II liberal international order. US food aid provided a convenient way of both managing the United States’ grain surplus while also addressing developing states immediate food insecurity as they sought to industrialize. The United States also sought to pacify small-scale producers and peasants in developing countries to mitigate the threat of communist insurrection by promising technology transfer. In partnership with global philanthropies, the United States promoted hybrid seeds, fertilizers, and other chemical inputs to Southeast Asian and Latin American states. This “Green Revolution” (as opposed to a “red revolution”) sought to replicate agro-industrial forms of production and state development in the Third World, a process that exploited agrarian inequalities in these countries and failed to save the billions of lives it claimed it would.20 Nonetheless, food aid and the Green Revolution underwrote US agricultural and political economic hegemony until the 1970s.

III. The Law and Politics of Global Food Security

Between 1972 and 1975, the world experienced a global food crisis that killed approximately half a million people. There were multiple causes of the crisis—crop failures from bad weather, a Soviet-US trade détente in which the United States sold most of its grain reserves, and rising fuel costs as a result of price hikes instituted by the Organization of Arab Petroleum Exporting Countries.21 However, the United States played a critical role in enabling the crisis by cutting its wheat production by one-third in an effort to decrease its expenditure on grain storage, drastically limiting global supply.22 In response to the global food crisis, the Nixon administration called for a high-level summit to address the world food situation. The result was the World Food Conference (WFC), held in 1974 under the auspices of the United Nations.

During the WFC, a new paradigm was established that would guide the formation of a changing global architecture of global trade, aid, and regulation: food security. The concept of food security recognized the interdependence of global markets and the need for effective global responses to ensure accessibility to food by all people. Yet while the WFC’s report contained over twenty resolutions intended to support a global system of food security from the creation of an international monitoring and early warning system to a commitment by states to maintain minimum levels of global food stocks, there was disagreement among states on the implementation of these resolutions. Some of the latent debates about the authority of the FAO re-emerged as states struggled over the scope of regulatory action. Some favored the creation of a “World Food Authority,” an institution which would be equipped with significantly more authority in monitoring grain surpluses and supplies. However, the United States ultimately prevailed in proposing a pared-back “World Food Council.” Within a year of the WFC, grain prices returned to their former prices, and there was less appetite for global reform.

Over the course of the 1980s and 1990s, the concept of food security was significantly transformed. This was a result of changing political economic interests, ideologies, and understandings of food security. First, powerful states interpreted food security to fit their changing economic interests. In the period following World War II, the United States served as the world’s granary. By the 1970s and 1980s, however, the rebounding agricultural sector of Europe and the growth of new agricultural exporters such as Brazil threatened the US export markets as well as its normative control over the global food system. In the 1980s, the United States and Europe began to compete to export their wheat surpluses by providing increasing export subsidies. As a result, the price of wheat dropped, hurting producers of grains in developing countries who could no longer compete with the influx of cheap wheat.23 While the competition between Europe and the United States for export markets and their increasing fiscal expenditure was one factor in the push for liberalization, other agricultural countries’ desire for access to foreign export markets was also crucial. In 1986, a group of agricultural exporting countries—Australia, Argentina, Uruguay, and Brazil, and others—formed the Cairns Group of Fair Traders in Agriculture. The Cairns Group pushed Europe and the United States to withdraw the tariffs and supports that had massively reduced grain prices and prevented them from competing on global markets. These economic interests, which were negotiated through the Uruguay Rounds of GATT between 1986 and 1994, eventually led to a new global framework to liberalize global markets through the Agreement on Agriculture.

Second, food security was also shaped by the diffusion of neoliberal economic theory.24 In agriculture, this eroded the principle of national self-sufficiency and protectionism that the United States had once insisted on. In 1982, for example, the recently installed Reagan administration objected to the stockpiling of grain surpluses because it would violate the laws of supply and demand.25 Neoliberalism was foisted upon postcolonial states through structural adjustment programs. In the early 1980s, states such as Mexico began to default on loans they had received from Northern banks. The International Monetary Fund and the World Bank offered loans in exchange for significant cuts to the public sector, including farm subsidies, currency devaluations, and the removal of barriers to imports. These loans eroded the protectionist policies that had once been standard for national agricultural regulation.26

Finally, changing interpretations of food security were shaped by new understandings of the microeconomic factors that contribute to food availability at the household level. In 1981, Amartya Sen published his landmark book, Poverty and Famines. Sen demonstrated that famines could occur in isolated parts of a country, even within largely productive agricultural systems.27 The observation proved revolutionary. Sen argued that food security should not only be considered on the national level but also on the household and individual level. With Sen’s “entitlement” framework—an approach that recognized the variety of political, market, and social forces that shape individuals’ access to food—there was a shift in attention from overall grain stocks to individual purchasing power. The result was a renewed emphasis on development from within a microeconomic framework. At the 21st General Conference of FAO in 1984, Edouard Saouma, the Director-General, clearly described the newly perceived problems of food security. He announced, “[v]ery often the root cause of hunger lies not so much in a shortage of food, but in poor countries not having enough foreign exchange to pay for imports, and in individuals having neither enough money to buy food nor the means to produce it themselves.”28 Although Sen’s “entitlement” approach was meant to emphasize the politics of distribution, it was reductively translated by the World Bank simply to mean a lack of purchasing power.29 By the mid-1980s, the World Bank deployed this interpretation of food security to support a free-trade agenda through a 1986 report that asserted that government grain stocks were less cost-effective than private traders.30 Ultimately, changing political economic interests, ideologies, and meanings of food security led to the liberalization of global markets through the inclusion of agriculture into what eventually became the World Trade Organization (WTO).

The WTO contains several agreements that address food and agriculture—the Agreement on Agriculture (AoA), the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs Agreement), and the WTO Agreement on the Application of Sanitary and Phytosanitary Measures (SPS). These agreements liberalize global markets, secure intellectual property rights of new agricultural innovations, and harmonize food safety rules, respectively. Whereas previous agreements had maintained agriculture as a domain that had national value beyond the market sector and thus permitted protectionist measures, the WTO sought to create a free market for food and agricultural products, from seed to farm gate to plate. Yet even with a rules-based order of free trade, liberalization has taken place unevenly. Though the AoA contains an elaborate set of rules that require states to reduce tariffs, export subsidies, and other trade-distorting subsidies, in reality, the United States and the European Union maintain their support for domestic agriculture by changing rules and disguising tariffs and subsidies.31

Powerful states have sought to make the WTO the main institution for the governance of food security. Indeed, the WTO includes provisions that specifically recognize the significance of food security for national food and agricultural policies.32 Yet whenever countries attempt to justify protectionist policies based on these provisions, they have been repeatedly challenged by powerful states. Hence, again and again, social movements from states that suffer the greatest food insecurity have opposed the WTO.33 In doing so, these movements have produced a contested political sphere that has led to competing institutions and arenas of transnational food security governance. As social movements politicize issues of food production, trade, and regulation, a range of different regulatory institutions and actors from the World Bank to the G8 to the FAO have all become increasingly engaged in shaping global food security policy.

IV. The Right to Food, Food Sovereignty, and Global Governance from the “Bottom Up”

Liberalization of food and agriculture served as the ultimate response to the political and economic tensions of the 1970s, but a powerful countermovement emerged beginning in the 1970s that sought to challenge the weaponization of food in politics and its assimilation into free market ideology.34 As part of this movement, a cadre of international lawyers and nongovernmental organizations (NGOs) worked to conceptually develop the “right to food.” The right to food was formally articulated in the Universal Declaration of Human Rights and in Article 11 of the International Covenant on Economic, Social and Cultural Rights, but it was not elaborated until the 1980s, and then not until the late 1990s, when it was officially defined. In his report to the UN Sub-Commission on the Prevention of Discrimination and Protection of Minorities, Asbjørn Eide adopted Henry Shue’s now well-known “respect-protect-fulfil” framework to describe states’ obligations vis-à-vis the right to food.35 The significance of this framework was that it recognized states’ responsibility not only for ensuring that citizens had enough food to eat through welfare policies but also for respecting and protecting the capacity of individuals “to provide for themselves.” Eide argued that doing so required states to guard against powerful economic interests and unfair trade regulations that would undermine peoples’ ability to be self-sufficient. Eide’s framework was institutionalized through the Committee on Economic, Social, and Cultural Rights’ General Comment 12 on the Right to Food in 1999. While the right to food is now officially defined by UN instruments, and even recognized in many domestic constitutions and pieces of legislation, it has not been fully instituted in national contexts.36

The development of the right to food occurred as another wave of activism was forming, this time in direct response to the expansion of neoliberal ideology into the domain of food and agricultural policy. In 1993, national agrarian and peasant movements formed La Via Campesina (LVC), the International Peasant Movement. LVC describes itself as a “movement of movements,” uniting peasants, small-scale producers, and rural workers facing threats to their livelihoods and ways of life by the imposition of structural adjustment programs the liberalization of food and agricultural markets.37 LVC is credited with the development of a competing a new social justice claim articulated in direct response to the hegemony of neoliberalism: “food sovereignty.” While there are debates about the origins of the term “food sovereignty,”38 its deployment on the transnational scale can be traced to the 1996 World Food Summit. At the Summit, civil society members published “Profit for Few or Food for All: Food Sovereignty and Security to Eliminate the Globalization of Hunger,” which insisted that food insecurity was the result of the globalization of the world economy, transnational corporations, and overconsumption. Food sovereignty emerged as a counterframe to “food security” and sought to highlight the inequalities of the global food system.39 In 2007, at the International Nyéleni Forum in Selingue, Mali, members of La Via Campesina elaborated the most widely cited definition of food sovereignty as the “right of peoples to healthy and culturally appropriate food produced through ecologically sound and sustainable methods, and their right to define their own food and agriculture systems.”40 La Via Campesina defines food sovereignty as including six pillars: (1) the right to sufficient, healthy, and culturally appropriate food for all peoples; (2) the central role of small-scale food producers; (3) localization of food systems through the promotion of local production and consumption; (4) local control over territory and natural resources, including localized decision-making; (5) the value of local knowledge and skills; (6) working with nature, rather than against it.41

Over the past two decades, the “right to food” and “food sovereignty” have developed as complementary, but competing paradigms mobilized strategically by different actors.42 After the 1996 World Food Summit, for example, international NGOs including FIAN, the Jacques Martian Institute, and World Alliance for Nutrition and Human Rights drafted a “Code of Conduct” on the right to food, which provided guidance on the implementation on the right to food and offered a tool for civil society activists.43 The Code of Conduct played an important role at the meetings of the “World Food Summit: five years later,” during which governments agreed to form an Intergovernmental Working Group “to elaborate, in a period of two years, a set of voluntary guidelines to support Member States’ efforts to achieve the progressive realization of the right to adequate food in the context of national food security.”44 The Guidelines represented the first time that a human right was formally elaborated outside of the Geneva-based institutions. Though the Guidelines were binding or obligatory for states, they represented an opportunity for civil society organizations to directly participate in the development of these guidelines. They were ultimately adopted by consensus by all member states to the FAO. Scholars and participants were later critical of the Voluntary Guidelines to Support the Progressive Realization of the Right to Adequate Food in the Context of National Food Security,45 but the process for developing the Guidelines helped create a precedent for civil society involvement in FAO-based processes, particularly through the development of the International Planning Committee on Food Sovereignty, which created a platform to facilitate social movement and NGO engagement with FAO-based processes. International NGOs continue to play a critical role in mobilizing, monitoring, and elaborating the right to food to respond to global political and economic changes.46

For social movements, however, “food sovereignty” has served as a critical frame to imagine alternative forms of democratic food governance. Priscilla Claeys describes how “the right of peoples to food sovereignty” radically challenges existing rights discourse by creating a conception of rights that is “more plural, less statist, less individualistic and more multi-cultural than dominant conceptions of human rights.”47 Unlike the “right to food,” claimants mobilize food sovereignty in an effort to demand their rights to determine their own agricultural practices and food policies in opposition to the powerful actors and networks that seek to dispossess small-scale producers and workers and incorporate them into global markets of production and consumption. Hence, in contrast to mainstream human rights claims, which remain rooted in the framework of public international law, food sovereignty represents one of the first social justice claims to be articulated in dialectical relation to the changes in global governance—a shifting architecture of global legality constituted by shifting assemblages of rights, authority, and territory.48 As transnational agrarian movements mobilize this claim across the competing and overlapping arenas of global governance, they provide a vision of global governance “from below” shaped by democratic, grassroots participation.

V. The Struggle over Transnational Food Security Governance

In 2007–2008, the world experienced a food price crisis that laid bare the failure of existing regulatory arrangements to adequately ensure global food security. The causes of the crisis were not natural, but were rather a product of rising global competition for land and agricultural resources, particularly speculative investment and energy production.49 While the surge in agrofuel production was one major cause for the rise of staple cereal prices, increasing corporate consolidation was an underlying factor of the crisis. Since the 1970s, multinational agri-food corporations have exercised increasing control in the agricultural input, grain trade, food processing, and retail sectors.50 Their influence on the regulation of the global food system has led to what McMichael describes as the “corporate food regime,” a term which serves to recognize that corporations are now not only the main actors in the food and agricultural trade but also that they have been central in producing the transnational regulations that govern their activities.51 Indeed, a key consequence of liberalization has been the expansion of transnational private regulation in which corporations have been able to produce global standards related to international food safety, biotechnology, intellectual property rights, and related issues.52 The 2007–2008 food crisis thus provoked a major challenge to the trade and private-driven regulatory approach to food security.

For social movements that have sought to challenge the liberalization of food and agriculture, the food crisis thus afforded an opportunity to demand the democratization of global food security governance. However, it also unleashed a variety of new initiatives by powerful actors—agro-exporting states, commercial farming networks, transnational corporations, and international financial institutions—to reassert control over the food security agenda. The result was the rapid pluralization of regulatory arenas, norms, and processes seeking to govern global food and agriculture (See figure 12.1).53 This pluralization has been further facilitated by the failure to address existing inequalities in the WTO through the Doha Development Round.54
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Figure 12.1. Sample Institutions and Processes Engaged in Transnational Food Security Governance





Over the last two decades, transnational food security governance has thus opened up as a fragmented “regulatory space” occupied by competing networks struggling to exercise power and assert authority. In a recent discussion of food security governance, Candel noted that the term “food security governance” has neither been well defined nor a clear set of institutions identified as part of this field.55 This is because “food security” serves as a frame through which competing actors struggle to translate divergent visions of food production and provisioning. In the context of transnational law, translation refers to a variety of semiotic practices through which actors offer competing interpretations of problems, norms, and standards across a variety of local and institutional and social contexts in attempt to construct networks, exercise power, and constitute authority.56 Competing actors draw on different symbolic and material resources, epistemologies, and practices of commensuration in their practices of translation.57 Hence in this space of competing networks, two paradigms can be identified as antagonistic poles along which the range of regulatory projects can be plotted: a “productivist” paradigm and a “food sovereignty” paradigm.

The productivist paradigm is the current hegemonic ideology among states and international actors. Although the concept of productivism is often described as a mid-twentieth century ideology premised on the Malthusian prophesy embodied in Paul Ehrlich’s 1968 book, The Population Bomb,58 it is heir to the ideology of agricultural productivity and “improvement” that has long been embedded in doctrinal concepts of Euro-American legality. This paradigm emphasizes the urgent need to produce more food to meet the needs of a growing population absent of any social or political context of distribution.59 Philip Lowe and others define productivism as “a commitment to an intensive, industrially driven and expansionist agriculture with state support based primarily on output and increased productivity.”60 Today, the productivist paradigm is mobilized by powerful actors including traditional agro-exporting states, multinational corporations, powerful global philanthropies (such as the Gates Foundation), and networks of large-scale commercial farmers. To incentivize productivity, it favors global market integration, the expansion of agro-industrial production methods, private sector investment, and the maintenance of liberalized international trade law. Using their immense material resources, actors promoting the productivist paradigm suggest that productivity can be stimulated through innovation, primarily drawn from Western science and Northern-produced technologies—such as genetically modified crops, the use of agrochemical inputs, digitized “precision agriculture,” and other industrial methods. The productivist paradigm thus calls for policy reforms that enable private sector investment including the enclosure of land and permissive biosafety regulations.

The productivist paradigm, however, faces a challenge from social movements and allied civil society organizations that dispute how the productivist model explains both the causes and solutions to food insecurity. Social movements promoting food sovereignty argue that enough food is already produced to feed the world and that food insecurity is a product of its maldistribution. Movements promoting the food sovereignty paradigm seek strong public support for small-scale producers and food-chain workers, including the construction of infrastructures that connect smallholders to territorial markets, policies that promote secure land tenure systems and equitable access to land, and democratic processes based on human rights norms like participation, accountability, nondiscrimination, and transparency. Yet food sovereignty is not simply a call for state sovereignty, rather activists are reconstituting the meaning of sovereignty by demanding forms of control that “follow flows of energy, genes, knowledge, materials, and peoples.”61 By rooting claims around food, food sovereignty is thus understood as a relational process of negotiating democratic control across a wide variety of sociopolitical scales.62

The productivist and food sovereignty paradigms have converged around two symbols that have become a key site of struggle over the constitution of transnational food security governance: participation and sustainability. Participation and its cognate terms—collaboration, deliberation, and inclusivity—have become a key modality of global governance particularly since the World Summit on Sustainable Development in Johannesburg 2002.63 Yet though there is a widespread consensus on the need for greater participation and inclusivity in global policymaking, there remain distinct visions and institutional arrangements of participation. Powerful agro-exporters and multinational corporations, for example, have embraced “public-private partnerships” (PPPs) and “multistakeholder” initiatives (MSIs). The International Food Policy Research Institute defines PPPs as “collaborative mechanisms in which public organizations and private entities share resources, knowledge, and risks in order to achieve more efficiency in the production and delivery of products and services.”64 Similarly, “multistakeholder initiatives” or “multistakeholder partnerships” have been defined as “any collaborative arrangement between stakeholders from two or more different spheres of society (public sector, private sector and/or civil society), pooling their resources together, sharing risks and responsibilities in order to solve a common issue, to handle a conflict, to elaborate a shared vision, to realize a common objective, to manage a common resource and/or to ensure the protection, production or delivery of an outcome of collective, and/or, public interest.”65 PPPs and MSIs are often critiqued by social movements for their lack of accountability, for facilitating corporate control of policymaking and rulemaking, and for their role in privatizing formerly public services. While MSIs were initially embraced by civil society because they offered marginalized small-scale food producers and food-chain workers the possibility of participation in policy-making, civil society actors have become increasingly critical of these forms of governance for creating a fiction of formal equality among stakeholders that fails to address underlying asymmetries of power.66

PPPs and MSIs have quickly proliferated in the space of transnational food security governance. Indeed, MSIs have been explicitly endorsed as a way of achieving the United Nations’ Sustainable Development Goals.67 For example, the Scaling Up Nutrition (SUN) Initiative, which was founded in 2009, is a multistakeholder “movement” that endeavors to work collaboratively to end nutrition. However, thus far it has sought to do so primarily through donor-driven and private sector initiatives that emphasize high-tech solutions to nutrition deficiencies.68 Another example is the New Alliance for Food Security and Nutrition. Founded in 2012 by the G8, the New Alliance “brings partners together to unlock responsible private investment in African agriculture.” To do so, however, it insists on policy reforms to create a more hospitable climate for private sector investment. Similarly, in 2006, the Bill and Melinda Gates Foundation funded the Alliance for a Green Revolution in Africa, which also facilitates public-private partnerships to support private investment in African agriculture.

PPPs and MSIs have been celebrated as a way of developing “win-win” solutions to difficult problems. However, critics suggest that decentralized modalities of global governance offer the veneer of democracy, without substantially addressing underlying inequalities. Indeed, MSIs have come under fire for the implicit assumption that all “stakeholders” have an equal stake.69 Moreover, both PPPs and MSIs potentially diminish the power of the state while offering legitimacy to powerful actors. Clapp and Scirinis, for example, argue that multinational food corporations have participated in PPPs like the SUN Movement in order to control the agenda on nutrition, without addressing the underlying problems of overconsumption of packaged foods.70 Some critical scholars therefore have described these forms of partnerships as “post-political,” because they narrow the scope of possible outcomes and turn political issues of power inequalities into technocratic problems.71 Ultimately, although PPPs and MSIs have proliferated, a 2018 report by the High Level Panel of Experts in the UN Committee on World Food Security (CFS) acknowledged that the dearth of information available about the results of these bodies makes it difficult to assess their value in contributing to food security.72

In fact, the CFS has become a key arena in which the struggle over the meaning of participation will continue to play out. The CFS was initially founded after the 1972–1973 global food crisis as an intergovernmental body. After the 2007–2008 global food crisis, it was, however, reformed into a unique space. The goal of the reform was to make the CFS the “foremost inclusive international and intergovernmental platform for all stakeholders to work together to ensure food security and nutrition for all.”73 The reform produced an innovative structure, which includes a High-Level Panel of Experts that provide evidence-based guidance on policy issues, and two “mechanisms” that facilitate participation from the private sector and civil society. Formally, states retain the sole authority to vote in the CFS, but the agenda, policy recommendations, and voluntary guidelines are negotiated by all stakeholders, albeit with variances in terms of bargaining power. While social movements have been active in using the CFS as a space for autonomous deliberation and engagement,74 they have also consistently struggled to ensure that their voices are substantively considered and that decisions are rooted in the commitment to the right to food.75

Although the term “multistakeholder” was used during the CFS reform, civil society organizations insist that the CFS is a “multi-actor” space. In doing so, civil society organizations seek to mark a clear distinction between the CFS’s innovative structure as an intergovernmental body that includes participation by stakeholders versus a multistakeholder initiative in which all actors have equal responsibility and stakes. Yet whether referred to as a “multistakeholder” or “multi-actor” body, civil society organizations nonetheless face a constant threat from powerful actors that strategically mobilize the discourse of “inclusivity” to expand participation to actors that share their interests. During the reform, for example, the United States used the discourse of “inclusivity” to insist on private sector participation, even though there was little demand from corporations to participate at the time. Today, the struggle over the meaning of inclusivity in the CFS has played out in conflicts over the inclusion of the World Farmers Organization (WFO), a recently founded organization comprised of commercial farmers.76

By claiming to represent farmers both large and small, the WFO is seeking to undermine the established structures of representation in the CFS. The current structure of the CFS incorporates farmers into one of two different mechanisms: Commercial farmers have joined the Private Sector Mechanism, while small-scale producers and peasants have joined the Civil Society Mechanism. Yet, the WFO refuses to be integrated into either and seeks instead to be recognized as a unique stakeholder outside the current structure. Powerful states support the WFO’s request to be assimilated into the governance structure of the CFS, since they have consistently provided a supportive voice for neoliberal policies. However, the Civil Society Mechanism argues that doing so would unsettle the balance of political representation intended in the 2009 reform process. As this example demonstrates, “inclusivity” is a symbol that competing actors mobilize to shape governance in ways that favor their interests. Ultimately, participation and inclusion alone do not facilitate democratic deliberation; rather, the degree to which democratic governance is realized depends on the degree to which institutional rules and structures ensure substantive participation by the most marginalized.

The second issue around which there is convergence between the productivist and food sovereignty paradigms is sustainability. The Intergovernmental Panel on Climate Change estimates that agriculture is responsible for just under one-quarter of total global greenhouse gas emissions.77 Agriculture not only contributes to climate change, however, it will also be significantly affected by it. The crisis of climate change has thus raised major concerns about the need for sustainable agricultural development.78 While, as Phillip Paiement points out in this volume,79 sustainable governance has become an empty signifier that is imbued with meaning by competing actors with distinct interests and ideologies, food and agriculture offers a key context through which to understand how regulatory processes have shaped efforts to promote environmental sustainability. For example, researchers have analyzed the regulation of organic agriculture as an example of the way in which regulation served to reconstitute the transformational agenda of social movements into a depoliticized niche market.80

Contemporary debates over sustainability have been shaped by the insistence by food sovereignty activists on the transition to agroecology. “Agroecology” is defined as a “the integrative study of the ecology of the entire food system, encompassing ecological, economic, and social dimensions.”81 It is a holistic approach to agriculture that simultaneously seeks to protect natural resources while sustainably producing food through a systems-based approach that contextually addresses the multidimensionality of agricultural production. Agroecology explicitly seeks to democratize how knowledge about the environment and food systems is produced. Described by proponents as a “science, a set of practices, and a social movement,”82 it challenges Western “value-free” science by grounding knowledge production in the social values of equity and communal control over food and agricultural systems. Agroecological knowledges are thus produced not in laboratories but rather through participatory processes of in situ, field-level research with small-scale farmers as well as through farmer-to-farmer exchanges. Proponents of agroecology call for a paradigm shift in knowledge creation by seeking to deinstitutionalize scientific research and enable autonomous learning and action.83 Agroecology poses an alternative to the productivist paradigm of governance because it proposes to root global governance networks in territorial ecologies and grassroots participation at multiple scales.

The productivist paradigm, by contrast, facilitates Northern control by focusing on technologies that are produced by corporations and Northern universities independent of social and ecological context. As global governance institutions such as the FAO and CFS begin to take up agroecology, the term itself has become the site of competing networks of translation. International agri-food corporations are increasingly seeking to frame their high-tech approaches to agriculture as agroecology. For example, CropLife International, a trade organization that promotes agricultural biotechnology and agrochemical inputs, has begun to use the term agroecology to describe technologies such as the micro-application of mineral fertilizer through digitized farm equipment.84 Some observers worry that the institutionalization of agroecology will lead it to “be stripped of all but its most simplistic technical content and left as an empty concept that can mean almost anything to anyone, much as happened decades earlier with ‘sustainable development.’”85

Rather than co-opt agroecology, however, most hegemonic actors have sought to reframe the debate through the concept of “Climate-Smart Agriculture” (CSA). The concept of CSA was developed in a FAO report in 2009 and has since been elaborated based on three objectives: to “sustainably increase agricultural productivity and incomes; adapt and build resilience to climate change and reduce and/or remove greenhouse gas emissions, where possible.”86 In 2014, the Global Alliance for Climate-Smart Agriculture (GACSA) was launched as an “inclusive, voluntary and action-oriented multi-stakeholder platform.”87 Yet while supporters of CSA propose that it offers new framework for sustainable agricultural development, Newell and Taylor argue that those supporting CSA are the same actors as those promoting the productivist paradigm.88 The agribusiness giant Monsanto, for example, leads the Climate-Smart Agriculture program of the World Business Council on Sustainable Development. Though proponents of CSA claim that it offers a “broad platform” and seek to incorporate agroecology as one approach among a menu of sustainable options, supporters of agroecology suggest that it is an attempt to dilute support for agroecology.89 Hence, as food sovereignty activists call for greater democratic governance through agroecology, actors have sought to establish competing governance networks that maintain existing relations of power.

The struggle to translate divergent paradigms into the symbols of participation and sustainability reveal that translation is not merely a linguistic process, it is a political and socio-ecological process in which competing actors seek to enroll human and nonhuman actors into networks of governance and control. The role of nonhuman nature in these translations has been often overlooked, but it is critical in contributing to different arrangements of governance. For while proponents of food sovereignty and agroecology seek to constitute networks rooted in territory and shaped by their contingent ecologies, those who promote the productivist framework endeavor to enroll technologies such as hybrid seeds, agrochemicals, and GMOs in an effort to “improve” nature by rendering it more amenable to large-scale extraction. The role of nature in the construction of competing networks of governance serves as a reminder of the political ecologies in which global governance remains rooted.90

VI. Conclusions

Food and agricultural regulation have long served as a key site for the production of normative orders of power. As both a basic need and a commodity, food is a boundary object around which the relation between law, markets, and morals have been consistently reordered. In the context of liberal legality, conflicts over the production and distribution of food have thus served as a productive site around which the public-private distinction has been contested and reconstituted. In the twentieth century, struggles over the management of food surpluses provided the foundation, for example, for the construction of the US administrative state.91 Over the past several decades, however, the growth of transnational corporations along with the rise of neoliberalism have led to the emergence of a contested regulatory space in which the norms and forms of governance are at stake.

Struggles over food and agriculture have not only produced new regimes of regulation but also new social justice claims. Emerging interpretations of the right to food and food sovereignty have offered grassroots visions of global governance. Food sovereignty has also provided a critical rethinking of sovereignty as a relational process that privileges no single sociopolitical scale. Claimants of food sovereignty thus challenge formalist definitions of sovereignty and instead focuses on control over the material conditions of subsistence necessary to sustain the lives of both people and the planet. Through their claims to food sovereignty, social movements have helped to constitute innovative arrangements of governance from the bottom up.

A recent significant achievement of social movements is the passage of the UN Declaration on the Rights of Peasants and Other People Working in Rural Areas (UNDROP) by the UN General Assembly in December 2018. La Via Campesina and its allies played a critical role in the construction of this instrument over the seventeen previous years.92 The Declaration recognizes the rights of peasant producers not simply as a scale of production but as a unique identity entitled to protection. Just as the UN Declaration on the Rights of Indigenous People furnished a global movement with new resources to ensure to protection of Indigenous people worldwide, UNDROP is poised to transform the global normative landscape for peasant producers and rural workers.

Yet while 2018 saw the passage of landmark new legal instrument to promote the rights of peasants, it also witnessed multiple mergers and acquisitions in the agri-food sector. Three companies are poised to control 60 percent of the proprietary seed market and 70 percent of the agrochemical market.93 Similar trends can be seen among grain traders, fertilizer companies, farm machinery, and livestock. The rising market power of transnational corporations was accompanied by rising rates of food insecurity, with both obesity and malnutrition on the rise. Along with a changing climate, the future of global food and agriculture thus remains a field of struggle over economic and ecological inequalities. How these inequalities are resolved will ultimately be determined through new arrangements of transnational law.
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Chapter 13

 International Investment Law as Transnational Law


Nicolás M. Perrone




I. Introduction

The international investment regime is a field populated by the winners of the global economy and states. According to Piketty and Milanovic, the winners are those individuals (and corporations) who have capital and can invest it in the most profitable business opportunities around the world.1 They are relatively free to do so, and, in addition, they can get international protection if their assets are covered by an investment treaty. This way international investment law is one of the laws of capitalism making it possible that the return on capital is consistently higher than growth, as Piketty has suggested in his work on inequality.2 The international investment regime is a fairly new institution that allows foreign investors to have their rights interpreted and enforced by international arbitration. Foreign investors win as a result, while the rest of the actors who cannot obtain large compensations lose. Just the impossibility of utilizing this remedy makes local actors worse off.

And it all began with a dream: the dream of lawyers, bankers, and foreign investors to elevate investment rights, contracts, and disputes to the international terrain. As Michaels suggests, dreaming and utopias can be useful platforms to develop new legal imaginations.3 They might sound implausible in the beginning, but gradually parts of the dream might come true. The core of the dream might always remain a utopia, such as the idea of stateless law, but the more practical aspects can be performed, becoming concrete and real.4 The origin of the international investment regime lies precisely in dreaming about investment contracts and foreign investor rights beyond the traditional categories of public and private law and international and domestic law. Verdross, Dupuy, and others followed Jessup’s seminal idea, focusing on the actors and transactions involved in foreign investment projects.5 Their writings and awards were audacious and eventually successful.6 The tribunal in Merrill v. Canada (2010) noted that the international protection of rights, economic and non-economic, has a common origin. Yet, the protection of business rights developed faster into a second track that “was much more liberal…[and] gradually gave way to specialized regimes for the protection of foreign investments and other matters.”7

The international investment regime has been criticized for privileging the international over the national and the private over the public. Paradoxically, however, the transnational law origin of this regime has attracted less attention.8 Neither is there a lot of research exploring this regime from a transnational law perspective.9 This is quite surprising given the detailed discussion of this origin in Sornarajah’s and Anghie’s work.10 The limited interest for a transnational law perspective is probably due to the literature’s preference to discuss the internationalization of investment contracts and investment treaties separately—as alternative ways to protect foreign investment.11 But this separation leads to overlooking the common means and similar purpose of these two closely related mechanisms. The two depend on arbitration as a means for internationalizing foreign investor rights.

On the other side of this story, we find nonstate actors connected to a particular locality whose rights remain contained in the domestic legal order or, in the best scenario, have been recognized by international human rights law. In this chapter I will generally refer to these actors as the local community.12 Most analyses of international investment law have overlooked the rights of local communities, focusing instead on the relationship between foreign investors and host states.13 In this account, the main concern of critics is how to strengthen states’ right to regulate for the public interest. For local communities, however, this view is somewhat problematic. States often regulate to promote and facilitate foreign investment, affecting local rights over land or water. Large foreign investment projects would be impossible without the active involvement of states.14 The Aguas del Tunari case illustrates this situation well. The people in Cochabamba, Bolivia, organized to resist not only the foreign investor but also the water privatization process promoted by the government and the World Bank. A key to this resistance, and the subsequent settlement of the investment arbitration, was the transnational alliance between the local community and several international think tanks and nongovernmental organizations.15

This chapter proposes to look at the international investment regime through the lenses of transnational law.16 It first examines the dream of internationalization and how some lawyers, bankers, and foreign investors performed it between the late 1950s and 1970s (sections II and III). Secondly, it critically explores the use by current scholarship of the public-private and international-national categories to describe and analyze the international investment regime. A transnational law framework shows that these categories are contingent and only explain certain aspects of this regime (sections IV and V). Lastly, this chapter explores whether local communities—often the losers of the global economy—can dream transnationally too (section VI). Like foreign investors, local communities may try to internationalize their rights, reinstating the social in foreign investment relations from below. But this strategy comes with significant risks, including the complexities of transnational litigation and the political economy of investor-state dispute settlement (ISDS). The main risk, however, may not arise from pursuing this strategy in specific cases but rather from normalizing a transnational terrain where local communities may be structurally weaker.

II. Dreaming International Investment Law as Transnational Law

At first sight, foreign investment is a paradigmatic case of transnational activity. Foreign investors bring capital, technology, and organization—from one or several places—and mix these assets with the labor, infrastructure, and natural resources of the host country. These projects are possible because diverse actors—foreign investors, home states, host states, and local communities—cooperate more or less voluntarily to a common goal, such as oil production or a textile maquila. Doing business transnationally creates additional costs and risks, but foreign investment also promises large benefits for everybody. It does so for multinational corporations (MNCs) and for host states. The premise that foreign investment is a catalyst for development dominates current development policy. Since the 1980s states have restructured their institutions to attract and facilitate multinational corporate activity.17 Most countries from the Global South, says UNCTAD, have no option but to join global value chains (GVCs).18

But this transnational view of foreign investment is neither obvious nor necessary. The free movement of capital is the result of policy decisions and legal arrangements that make foreign investment possible.19 We can think of a world where capital and business were subject to the same limitations as people when moving from one place to the other. In that case, foreign investment would not be regarded as a “paradigmatic” case of transnational activity but rather as a transaction that should be first reviewed and discussed. The legal imagination in the field of international migration perceives immigrants as individuals who have to comply with its laws and adapt to their host nation—immigrants are expected to behave as locals.20 A comparable narrative dominated the foreign investment field for a brief period, between the 1960s and early 1970s, when these flows of capital were expected to adapt to the host states’ development plans.21 While this approach remains relevant, as some countries screen certain foreign investment projects, the dominant narrative has drastically changed since the late 1970s.

Imagining foreign investment as a transnational activity can have important legal consequences. Foreign investors and the lawyers who represent them like to think of their business and the laws that govern their activities as delocalized, as if they were embedded in a system of contract without law,22 a third legal order,23 or in a lex mercatoria.24 Lew, for instance, dreams about arbitration as a law “free from the controls of parochial national laws”.25 He imagines this utopia, in which arbitration often plays a fundamental role, as a legal terrain where certain actors and transactions are removed from state jurisdiction and laws. It is about law without the state and, as a result, with far less state intervention.

This is just a utopia. It is unlikely as states continue playing important functions in the global economy, some of which are instrumental to promoting and facilitating foreign investment. It is possible, however, that the goal of those who dream transnationally about foreign investment was never to abolish the state, but to think about their activities without due regard to the host country and local needs. As a transnational activity, foreign investment should be shielded from these needs, allowing foreign investors to behave as outsiders who are mainly concerned about their expected returns. This would facilitate foreign investment in many ways; crucially, by protecting these activities from domestic interference.

The international investment regime as we know it today, that is, investment treaties and arbitration, is usually explained as a regime that offers as much as an answer to the problem of political risk (or pacta sunt servanda), as a continuation of colonialism or as part of the neoliberal project.26 By contrast, my depiction of this very regime as a transnational dream of lawyers and bankers has attracted much less attention. Undoubtedly, many of the early proponents of the international investment regime were practically interested in protecting foreign investors from decolonization in the 1950s and 1960s. This practical concern was leading the work of Abs and Shawcross when drafting the first international investment treaty model.27 But these individuals were also immersed in a transnational dream. Abs called it “Let investors unite”28 Others, like Lauterpacht and Dupuy, preferred to focus on the dream of an international community or la communauté.29

The making of international investment law as a transnational legal order was and remains an ambitious project. This project is about more than the use of international arbitration or the existence of international standards of treatment. It is about realizing the dream of transnational capitalists and lawyers, such as Abs and Lew. This project can be described as neoliberal,30 but its main characteristic is not so much the what but, rather, the how. The emphasis is performative.31 The project requires that states be convinced to ratify treaties and accept arbitral jurisdiction. The realization of the transnational dream depends on the creation of a terrain where law, if not formally created, can be interpreted and performed without the influence of state actors and institutions. As with private property and contracts, the state is still needed to build and protect this space of individual and party autonomy. In the 19th century, this terrain was legally imagined as a castle beyond state control; more recently, Muir Watt has described it using a contract metaphor: “Empire through Contract.”32 For others, in more modest terms, the dream is about “the internationalization of international investment law”.33

III. Turning International Investment Law into Transnational Law

Fulfilling this transnational dream required imagination and performativity. Positive law and deduction are never enough for making legal dreams true. Business and public international lawyers rehearsed different strategies—there was some trial and error—until the international investment regime began to look like their transnational dream. In this section I will limit myself to analyze three ways in which the transnational investment dream has come into reality. These are: (1) the internationalization of investment contracts; (2) the making of international standards of treatment (by custom and treaty); and (3) the creation of a private international remedy based on international arbitration. Despite their revolutionary origin, these three legal developments dominate the field of international investment law today. A dream that has come true.

The premise that contracts between private actors and states could exist in a legal terrain outside any domestic legal system was rejected and resisted for some time.34 The most important expression of this rejection is found in the Serbian Loans case.35 The Permanent Court of International Justice had good reasons to reach this conclusion. For one, the binding nature of contracts derives from a domestic legal system. Contracts are binding as a matter of law. They must exist in a legal system, and public international law is not suitable because it does not provide rules for private actors.36 Equating contracts to treaties, moreover, can create several problems as will be illustrated later. For another, the “liftoff”37 of contracts outside domestic legal systems would imply treating states and private actors as equals, restricting the application of doctrines that allow the state to modify or alter contracts for the public interest. While similar doctrines may exist in international law, their interpretation is often much stricter as shown by the investment arbitrations involving Argentina.38

Many others could imagine international contracts, however. The less ambitious attempts belong to authors like Wenger and Amerasinghe, who accepted that international law could apply to investment contracts when the home state brings a diplomatic protection case against the host state.39 The involvement of the home state, in this interpretation, is enough to give these contracts an international status. Lord McNair was slightly more ambitious. He claimed that general principles of international law would always apply when host state law lacked rules on the specific matter.40 This position was followed by Verdross’s more radical view, which argued that investment contracts are quasi-international treaties and that international law, therefore, applies to such contracts.41 He justified this conclusion on the economic development nature of these agreements. This position found some adherents, like Weil, while other authors accepted the more pragmatic proposition that domestic law may govern investment contracts but their performance, interpretation, and enforcement cannot violate international law.42 This includes Lauterpacht, Wehberg, Scelle, and Jennings.43

When applied to specific cases, the theory of internationalization of contracts depends on three criteria. These are a reference to general principles of law in the contract, the submission of the legal dispute to arbitration, and that the contract belonged to the category of economic development agreements. Essentially, this was Dupuy’s approach in Texaco v. Libya.44 In his work on state contracts, however, Alvik has suggested that the main normative justification for this position is not the economic development purpose of these contracts. Instead, according to him, it is that international law applies not just to interstate relations but also to humanity in its entirety. International law is a much more ambitious normative project that conditions every locality “by the more universal community interest of which it is part”.45 This position follows from the work of Lauterpacht, Scelle, and the same Dupuy when he refers to la communauté.

During decolonization the debate over the internationalization of concession contracts was a strategic battle in the struggle for natural resources. Despite potential objections, as famously articulated by Sornarajah,46 a new legal terrain slowly emerged, which was shaped by the ideas of economic development and of an international community. The consequences of all this were predictable. The work of Anghie shows how this transnational approach limited the ambitions of newly independent countries that relied on their economic sovereignty and a New International Economic Order (NIEO) to, effectively, dream a different future.47 From today’s perspective, the internationalization of contracts remains a fundamental pillar of the project embodied in investment treaties and ISDS. Although certain cases of internationalization remain controversial, such as the one resulting from umbrella clauses in investment treaties,48 investment tribunals have accepted that states can be liable not only for using their sovereign powers to modify contracts but also for certain interpretations of their contractual rights and obligations.49 Also, around 20 percent of the arbitrations at the International Chamber of Commerce involved a state entity in 2019.50 Those proceedings are confidential and little is known about them.

The other strategy to imagine international investment law as a transnational field relies on customary and treaty standards of protection. This strategy dates back to the origins of international law.51 But again, the imagination of lawyers has been fundamental. The international investment regime is premised on the idea that international law contains standards of treatment concerning foreign investor rights that host states need to respect. These standards exist in customary and treaty law but operate in practice like substantive and procedural constitutional property and contract clauses. Like in most domestic constitutional systems, investment tribunals are not asked to invalidate domestic laws but to order governments to pay compensation for the violation of foreign investor rights.52 This opens the door for the international review of almost every economic measure taken by a government.53 Naturally, these standards are somewhat inconsistent with the principle that each country can adopt the economic system it prefers.54 The creativity of international lawyers, some of who represented and spoke on behalf of business interests (like Grotius in the seventeenth century55), was therefore fundamental to assert that nations could be sovereign and yet not entirely free to govern property and contracts within their jurisdictions.

This interpretation of economic sovereignty sparked resistance in Latin America, which rejected foreign interference in their domestic affairs after gaining independence in the nineteenth century.56 The academics and diplomats who opposed the minimum standard of treatment were not against private property or the sanctity of contracts. They disagreed with the internationalization of foreign investor rights, however, and resisted this project using a less relative notion of sovereignty. This struggle lasted for most of the twentieth century, ending only after the treatification of the key standards of investment protection and compensation.57

Again, some imagination was crucial for the treatification of indirect or regulatory expropriation, the fair and equitable standard of treatment, and the prompt, adequate, and effective compensation rule. During decolonization, a director of the Deutsche Bank and Royal Dutch Shell’s general counsel, Hermann Abs and Hartley Shawcross, proposed to circumvent the uncertainty on foreign investment laws by enshrining these standards of protection in international treaties. But the treatification of these standards, Abs and Shawcross believed, would resolve only half the problem. Leaving enforcement to states was a compromise between the transnational dream expressed in Abs’s phrase “Let investors unite” and the sovereign claim of the Global South. Abs knew that Global South countries were not alone in this respect. He was also concerned about the treatment that Global North countries were giving to private property and contracts, blaming these governments for setting the wrong example during World War II and the post-World War II period.58 Interstate litigation, in other words, was not a suitable terrain for a transnational dream.

The solution was international arbitration. Abs and Shawcross proposed international arbitration as a private remedy that foreign investors could use to enforce treaty standards.59 States would be required to consent to the arbitral jurisdiction in advance—an imaginative move that Paulsson has described as “arbitration without privity”60 and has been popularized as ISDS. Concurrently, the World Bank started negotiations to create an arbitral forum where to resolve disputes between foreign investors and host states, which concluded with the creation of the International Centre for the Settlement of Investment Disputes (ICSID). ICSID played a central role promoting investment treaties and ISDS.61

These developments are contemporary to the debate about the internationalization of investment contracts, rely on the same justifications, and, crucially, point to arbitration as the most fertile terrain for the transnational dream. Arbitration is the terrain for a “Quiet Triumph”.62 The dream does not end with the creation of a forum to resolve foreign investment disputes; it only begins there. The more ambitious objective consists of removing foreign investment relations from state authority and domestic law.63 International arbitration is a powerful platform to imagine foreign investment as a truly transnational activity that occurs beyond states and local communities. This platform allows lawyers—and those represented by these lawyers—to rewrite the rules of the game for transnational capitalist activities.

Investment arbitrators have exercised this privilege on numerous occasions when interpreting investment treaties. They have facilitated treaty and corporate planning, unpacked the fair and equitable standard of treatment in a creative manner, and developed the notion of foreign investor legitimate expectations, among others.64 But the influence of arbitral interpretation does not end in the treaties. It also reaches domestic laws. While investment treaties do not invalidate or replace domestic laws, it turns out that the standards of protection cannot be applied without interpreting domestic rules. Domestic law is still relevant for foreign investment relations—but as interpreted by investment tribunals. For instance, arbitrators have decided on the right to terminate a contract under Ecuadorian law,65 and the environmental review process under Canadian law.66

Turning international investment law into a transnational field has been a transformative project. Investment treaties and ISDS have laid the pillars for conducting business in a transnational way, making it possible to carry out foreign investment projects as if they were truly transnational activities. Negotiating in the shadow of this transnational imagination is not free of consequences, as can be expected. The strict interpretation of pacta sunt servanda can not only override domestic law but also other rules of international law, as Viñuales has suggested.67 States also need to be careful because their explicit, implicit and tacit behavior can amount to representations capable of creating legitimate expectations on the part of the foreign investor (and sometimes not even these representations are needed).68 From a transnational law perspective, the important lesson is that arbitration has provided a space to dream and perform a new legal imagination, bringing into existence an institutionally comprehensive and normatively self-referential regulatory framework. Those who promoted this dream showed little or no concern about the public-private and international-national divides. They dreamed beyond these boundaries. The next two sections examine the academic debate on the international investment regime, which ironically has been somewhat more limited by these traditional categories.

IV. The Legal Nature of the International Investment Regime: Public or Private?

To a large extent, the discussion over the private or public nature of the international investment regime has overlooked a transnational law framework. In his influential work on transnational law, Jessup claimed that international business transactions and the global economy cannot be understood without collapsing the private-public law distinction.69 This approach suggests disregarding these categories and looking at investment law through a different lens, not even as a hybrid, but as a transnational regime. From this perspective, discussing the private or public nature of investment law is a misconceived project. The debate between these categories is not about true nature but about contingency and different interests.70 What can be useful is to understand why and how people rely on either private or public law categories. Most of the international economic law literature has ignored this transnational approach, however, leaving private law subjects outside of the field.71 As I discuss later, this decision creates some problems in international investment law where property and contracts are recurring themes. The point is not how broad or narrow international investment law—or international economic law—should be. The issue is that sometimes there might be good reasons in this field—as in others—to draw the line differently, pick other points of entry, or accept the changing characteristics of the global economy.

There has been an important debate over the public or private nature of the international investment regime. The current consensus is that investment law is akin to judicial review and therefore a public law regime. The debate has focused, then, on whether arbitrators can be up to the task of international judicial review. Many authors who embrace the public law thesis suggest, explicitly or implicitly, that they can. More critical authors, Van Harten for instance, argue against this because arbitrators do not comply with the same standards as domestic judges.72 Interestingly, on the other hand, every now and then something occurs that destabilizes this broad public law consensus, bringing about concerns or doubts. The most recent example is the role of the UN Commission on International Trade Law (UNCITRAL) in negotiating first transparency standards and later the future of the regime, including the possibility of a permanent court system. Public lawyers insist that UNCITRAL should not be involved in these negotiations. States and practitioners seem fine with this, however.

Unsurprisingly, there are things about the international investment regime that the public law account fails to grasp. Highlighting the public law features of investment law comes at the cost of downplaying the private law relational implications of this regime. ISDS allows foreign investors to seek the review of state measures. These arbitrations unavoidably involve the role and function of states, directing our attention to ideas such as public interest, the right to regulate, and deference. This is a fundamental dimension of ISDS. But there is no reason why it should mean that international investment law has no normative and distributive implications beyond foreign investor and state relations. Most news reports on large foreign investment projects make these implications visible. Investment projects can affect the ability of locals to produce food, use water, enjoy the environment, and others. These economic harms disrupt local values and preferences bringing about significant changes in the local way of life.73 As Lehavi notes, property (and, we should add, foreign investor rights) can create, maintain, or destroy community.74

A good example of the multiple implications of foreign investment is the Chevron v. Ecuador arbitration.75 The dispute concerns the environmental harm caused by Texaco/Chevron in Ecuador’s Lago Agrio region, and the government’s approval of a limited remediation plan previously agreed with the firm. Later, the local community managed to obtain a court decision for the harm they suffered as individuals, prompting a paradigmatic case of transnational litigation involving many national jurisdictions and ISDS.76 This litigation shows the complexity of investment disputes. Ecuador’s right to regulate was instrumental to affect local rights and block public law mechanisms for their protection. Only after the general elections, the newly elected government decided to back the litigation initiated by the local community.77

States often work together with foreign investors to promote and facilitate a project.78 Investment projects are made possible, in large part, through public law—for example, through permits and licenses, which can be opposed by the local community using public and private law. When domestic courts do not resolve these disputes satisfactorily, local communities can also resort to a foreign or human rights jurisdiction. The multiple actors and complex relations associated with any large-scale investment project calls into question the suitability of international arbitration to resolve foreign investment disputes. Finding a good balance between foreign investor rights and states’ right to regulate may simply not be enough. As we have long known, it turns out that property disputes can affect the entire community.79 Property rights can be opposed to everybody not just to governments; foreign investors rely on their rights to exclude local communities from their land and livelihood.80 The critique against arbitration as a dispute settlement mechanism, in other words, applies beyond the private-public law distinction.

Moreover, there is no right or perfect balance between foreign investor rights and states’ right to regulate. Public as well as private law accounts of the world can serve different ideological projects: neoliberal, progressive, or other. Investment law illustrates the indeterminacy of public law very well. Investment law scholars have relied on authors as different as Friedrich Hayek and Stephen Gill in struggling to define the publicness of international investment law.81 This explains the large consensus in favor of describing international investment law akin to public law and judicial review. Public law was weaponized by Van Harten’s critique in his influential 2007 book82 but embraced later by those who believe that the international investment regime can be improved to deal adequately with investment disputes.

For the local communities who suffer the normative and distributive implications of investment treaties, however, overlooking private law is a lost opportunity to rely on a toolkit of doctrines to resist the costs imposed by foreign investment. In property law, notions such as the social function of property, the idea that property imposes obligations on owners, or the distinction between personal and fungible property can help those whose rights and ways of life are endangered by foreign investment.83 Furthermore, private law is not only aimed to facilitate transactions, such as foreign investment, but also to regulate conduct and compensate harm. This provides a large platform to imagine different relationships between foreign investors, states, and local communities.84 If those who speak on behalf of the transnational capitalistic dream never cared much about the private or public nature of their dream, there is no reason why others should.

As a last point, it is necessary to consider the position of Douglas, who has bypassed the public and private law debate by arguing in favor of the hybridity of the investment regime.85 Analytically, this approach bears greater promise than the insistence on an inherent or functionalist value of either of the two dimensions of law. But the use of the term “hybridity” is not free of problems or, more accurately, asymmetries. While the hybridity argument highlights the private character of foreign investor rights, it risks overlooking the relational nature of private law. Douglas’s description of investment law as hybrid relies on its alleged private law dimension only as a means to place the regime and shift the debate toward the terrain of foreign investor rights—as if these rights were in rem rights or only concerned the host state. This reification of private law misses the fact that foreign investor rights do not represent a relationship between a person and an asset but between the owner and the entire community. The problem here is not about private versus public law but how this particular interpretation resurrects a distinction between the two on allegedly value-neutral and technical grounds.86

There is a second blind spot here, however. Not only does this reformalization approach disembed the actual private law relation from the context in which they unfold and through which they are shaped, but it also leads to a distinction between private and public law that ignores the normative interdependencies between the two. Neither is a neatly confined and systematically fully coherent regulatory framework, which would make sense without reference to the respective other. Both operate in ways where competing values regularly come to a head before eventually being settled through compromises, approximations, and inherently unstable balancing acts.87 As such, in the same way this is true for public law, private law comes in different forms and shapes and can readily be adjusted to promote foreign investor expectations only. Importantly, however, this outcome is not based on an essential quality or nature of either public or private law, but on their respective adjustment in a concrete context.

V. Foreign Investment, International Law, and Domestic Legal Orders

In addition to collapsing the public and private law divide, a transnational law framework proposes to go beyond the international and domestic law distinction. For one, as it occurs with private and public law, these legal orders do not make fully coherent sense without reference to the respective other. The diversification and expansion of international law not only comes at the expense of domestic legal systems, but also opens up a space for different forms of adjustment and coordination. For another, transnational legal scholars have shown that insisting on the international and domestic law distinction only serves to overlook the importance of nonstate sources of normativity and legal pluralism.88 Later I show how the debates over the states’ right to regulate and the conflict of law rules have overshadowed the normative tensions in foreign investment relations, taking also precedence over the plurality of laws and interests involved in foreign investment, particularly, in large-scale natural resource and infrastructure projects.

International trade and foreign-owned property are among the first subjects through which international law has shaped state sovereignty and domestic laws. The work of Vitoria, Grotius, and Vattel carved out special rules for trade and property in the concept of sovereignty.89 The significance of these rules led Viner—an inspiring mentor of the early Chicago School of Economics90—to claim that international law constitutes an attempt to “build legal protection for property and for private enterprise from the power activities of foreign states both in times of peace and in times of war”.91

But not everybody embraced this project. In the Global South, scholars resisted already in the nineteenth and well throughout the twentieth century.92 The Calvo Doctrine and the NIEO were some of the efforts to reclaim national authority over foreign-owned property and investment.93 These efforts appealed to economic sovereignty and self-determination as rationales to strengthen domestic jurisdiction over foreign investment. The contemporary dispute sparked by international treaties and ISDS—which focuses on states’ right to regulate—would probably surprise some of those who relied on the NIEO to resist international laws on foreign investment. This nationally focused vision of foreign investment governance probably remains in the back of the mind of some of those who criticize investment treaties and ISDS, as the termination of this legal regime would increase the significance of domestic laws and jurisdiction.94 Other scholars, however, prefer to concentrate instead on the states’ right to regulate under international law, which is about “permitting [states] to regulate in derogation of international commitments it has undertaken by means of an international agreement without incurring a duty to compensate”.95

A transnational perspective of international investment law would look at the interaction between domestic and international law differently, highlighting the plurality of laws involved in foreign investment relations. Relevant treaties show this plurality. In the absence of an explicit choice of law, for instance, the ICSID Convention requires arbitrators to apply domestic and international law although it does not explain how to do this in practice.96 Some authors also underscore this plurality of laws. Salacuse observes that investment law consists of three laws: international law, domestic law, and contracts.97 These three laws govern different aspects of a foreign investment, are all equally important, and should not be disregarded in an attempt to simplify international investment law.

The existence of different laws applicable to foreign investment requires looking at the conflict of law rules. Yet, investment treaties do not contain such rules. In his book The International Law of Investment Claims, Douglas has proposed criteria to decide which laws should apply to the different aspects of an investment dispute.98 Inspired by principles of private and public international law, he divided an investment relation into two main components: foreign investor rights and host state conduct. Essentially, his position is that foreign investor rights are subject to the domestic or contractual law, while host state conduct is governed by international law.99 This approach has a significant problem, however. Property and contracts, that is, foreign investor rights, are indeterminate concepts that inevitably require interpretation. Finding the applicable law, in other words, is not enough to resolve the issue. Investment arbitrators have to interpret these rights, and this interpretation provides a benchmark to decide whether a regulation is legitimate or the host state has to pay compensation. This problem is not new to those working on comparative constitutional property. Alexander refers to it as the “formalist trap”.100 The answer to hard cases lies not in the formal definition of property but in the interpretation of these rights and states’ right to regulate. Crucially, this interpretation is closely linked to competing normative preferences.101

Transnational law scholars have followed different paths to address these competing normative preferences. I will focus on two only. The first is Teubner’s thesis that rules are organized in the form of expert subsystems.102 These subsystems operate without the state and are self-constituting; they organize spontaneously. The basic unit of these subsystems are contracts, but these contracts are binding not because of domestic laws. Their binding authority lies on their multiplicity and relational character. This gives these contracts constitutive authority although Teubner recognizes the use of some institutions, crucially international arbitration, to facilitate their enforcement.103

Following Teubner’s thesis, it can be argued that there is a foreign investment subsystem operating within its own imagination.104 The principle which rules any conflict would be that of double reflexivity—the system is cognitively open but normatively closed.105 “Conflicts law then would have as its main objective to establish compatibility between colliding rationality principles of global sectors.”106 Importantly, Teubner notes that this model is descriptive and analytical. For those who are discontent, like him, the hope is to find some “weak normative compatibility”.107 This would allow us to address some of the “deep contradictions between colliding sectors of a global society”.108

As opposed to other accounts of global law, such as global administrative law, Teubner’s work has not been particularly influential in international investment law. Those who subscribe to global administrative law recognize the significance of transnational networks of public and private actors in creating the rules of the global economy.109 However, they reject Teubner’s alternative account of law beyond the state. Kingsbury provides two reasons. First, Teubner’s account “does not overcome the basic problems of sources, recognition, specification of a legal system, and other jurisprudential concerns at the level of concepts”.110 Secondly, “[i]t is difficult to see [Teubner’s proposal] as a normatively attractive concept to espouse for law beyond the state under modern democratic conditions”.111 Instead of addressing the contradictions of a global society, global administrative law tells us to focus on the alleged convergence of domestic administrative rules, standards, and procedures. International investment law, in this account, would be both an example as well as a mechanism to promote this convergence.112

The other transnational law approach I want to discuss here relies on legal pluralism.113 Legal pluralism resonates with the historical basis of private international law, which recognizes the plurality of state laws and the impossibility of uniformity.114 The goal, then, is not convergence but coordination. It is to make global exchanges possible despite the lack of uniformity.115 Private international lawyers propose to be tolerant to the plurality of peoples, laws, and values.116 At the crux of this call for tolerance we find property rights and institutions. Polanyi’s concept of embeddedness is crucial to understand the role of property in constituting a social group.117 Legal anthropologists and sociologists have relied on this concept to show how local communities are embedded in property relations. Hann explains that people “build their social identities through holding and using a variety of ‘things’ in their environments”.118 Similarly, Blomley distinguishes between seeing property as a “a disaggregated bundle of physical artifacts or as localized set of relations”.119 For private international law, however, these anthropological and sociological accounts of property pose a problem. It turns out that property relations exceed state boundaries and traditional conflict of law rules, such as lex rei sitae. The divide is not only between states but also within states.120

A legal pluralist account of foreign investment relations, as opposed to private international law, makes local communities and their normativity visible.121 For these nonstate actors, states’ right to regulate or conflict of law rules are not always a solution. As mentioned earlier, states frequently take measures in favor of foreign investors that can affect local communities.122 When domestic institutions are inadequate to protect these local interests, the question is whether those who suffer the costs of foreign investment projects, such as indigenous peoples or peasants, can take their interests to the transnational terrain to resist and strike back.123 If we could recap the dream the legal sociologist Boa Santos has,124 for instance, it would be of the recognition of different forms of legality, including nonstate legality, and how we may find ways for their protection. In his dream-turning-epistemological-critique, Santos wants to bring back legal imaginations that have been displaced from the center for historical and political reasons.125

VI. The International Investment Regime as a More Pluralistic Terrain for Foreign Investment?

A transnational law framework undermines the allegedly solid foundations of binary distinctions such as between public-private and international-national, but it does not stop there.126 There is also a constructive dimension in transnational law. We can here distinguish between two distinctive approaches to a constructive use of transnational law. The first relates to what Michaels describes as the utopia of stateless law. This use of transnational law is often deterministic. It represents a political dream, that is, law without the state, and here the dream expresses an inexorable future. In the context of this discussion of international investment law through a transnational law lens, however, I am interested in a second approach which sees transnational law as a framework to improve our understanding of the global economy and to identify spaces for strategic intervention. This dimension encompasses transnational law as a methodological framework through which it becomes possible not only to deconstruct binaries—which also include the state-law nexus—but to critically engage new imaginations of legitimacy, agency, and accountability in a global context.127 Accordingly, the focus is put on a plural constellation of actors, rules, and transactions disregarding traditional categories.128 While investment treaties and ISDS are arguably not the ideal terrain for local communities, just waiting for a new paradigm is not an appropriate response for those who are suffering the consequences of foreign investment projects. As Whyte explains, the present situation requires exploring spaces for intervention, while “conceptualizing the fight for reforms as co-extensive with a revolutionary position”.129

The transnational—business—dream130 may serve, perhaps paradoxically, to reshape some of the transactions which make up the global economy, improving the situation of local communities.131 States remain fundamental actors of foreign investment relations, as they regulate activities and enforce rights, but they have some troubles at the transactional level. A relational perspective on foreign investment can open up strategic opportunities for intervention. For instance, we can reimagine international investment law by re-embedding foreign investor rights within local communities or by internationalizing local rights. Until recently, arbitrators have focused on “the views of the rational foreign investor, and not the views of the host state or local actors”.132 But neither international investment treaties nor customary international law mandate this approach.

Focusing on the relational implications of foreign investment opens the door for local communities and host states to demand their side of the bargain. After all, transactions involve two or more actors and serve multiple objectives. In Biwater v. Tanzania (2008), an amicus curiae examined this point, which the tribunal summarized and highlighted as follows:

When private sector investors fail to meet their obligations, it is not simply the commercial bargain that is put at risk, but the very welfare of the citizens that the privatisation was mandated to enhance. In the Amici’s submission, the principle of pacta sunt servanda remains the most critical bulwark against such a result.133

More recently, two ISDS cases show other attempts to take the relational character of foreign investment seriously. In Burlington v. Ecuador (2017), the foreign investor accepted the jurisdiction of the investment tribunal for the environmental claims that Ecuador put forward against it.134 Burlington could have opposed the tribunal’s jurisdiction but preferred instead to have the counterclaim decided by the investment tribunal consolidating rights and obligations in the same forum. In Urbaser v. Argentina (2016), the tribunal accepted that foreign investor obligations can emerge from international law, in particular international human rights law, and that Argentina could bring counterclaims based on the alleged violation of these obligations.135 This is a significant development because a main obstacle to bringing counterclaims in ISDS is that investment treaties do not impose obligations on foreign investors. The problem is that foreign investor human rights obligations remain too vague and general.136

Ironically, the internationalization of foreign investor obligations could be a consequence of the internationalization of their rights. This would follow from Dupuy’s and Lauterpacht’s idea of international community. In effect, Dupuy argued that the internationalization of foreign investor rights was going to lead to the internationalization of human rights obligations—another building block of la communauté.137 According also to Kennedy, the operation of a legal order is organized in pairs of rules and exceptions and rules and counterrules.138 The internationalization of only one element of the pair—that is, foreign investor rights—would produce coherence problems in the operation of the law, putting pressure for the integration of the whole pair within the same legal order. The lack of a global authority to do so, in turn, would create a legitimacy question.

From a political economy perspective, it was only a matter of time until those who resist the negative consequences of foreign investment tried to elevate their rights, or at least their suffering, to the international space. The difficulties to reclaim a domestic legal order for foreign investor relations explain why local communities increasingly rely on transnational arguments similar to those used by foreign investors. For those who suffer the negative effects of foreign investment the problem is how to increase their voice and gain recognition for their rights.139 At the same time, many local communities do not want to be part of la communauté. They struggle to put forward a different view of foreign investment relations, one where foreign investor rights are embedded in the local context.

They face a difficult challenge. The problem is not only how to bring human rights into international investment law but how to implement an effective human (or local) rights dimension. As we discussed earlier, using ISDS to enforce human rights is difficult. Foreign investors have few human rights obligations, and those obligations are general and vague. Transnational human rights litigation also remains an ambiguous project.140 These obstacles could be overcome, however, if host states and local communities could rely on the promises made by foreign investors, for instance, in the context of local consent (e.g., through free, prior, and informed consent).141 These promises would be specific to the facts and the subject matter of the dispute, increasing the chances that investment tribunals not only accept jurisdiction over counterclaims142 but also make findings against foreign investors. Nothing impedes an even more pluralistic (and symmetrical) transactional terrain for foreign investment relations, in which foreign investors are asked not to disappoint the expectations they create on the local community. At the end of the day, if foreign investors and local communities share something in common, it is that they care less about legal categories and more about promoting and performing a legal imagination that fits their interests.

A transnational terrain of foreign investment relations would create opportunities as well as risks for local communities. Recognizing local interests in a non-national forum would grants these actors a way to resist both foreign investors and states. ISDS tribunals might gradually promote interests different from those of foreign investors as this follows from the transactional reasoning in the awards (e.g., pacta sunt servanda). The risks, however, are that local communities will find a complex legal order where the content of the transactions responds to the powerful party. Following their individual incentives, in addition, arbitrators are likely to serve the interests of foreign investors and host states.143 They remain the masters of the regime and those who fund ISDS or a permanent court system.

Lastly, local communities’ strategic use of transnational litigation does not mean we should give up on the state and democracy. Either directly or indirectly, states are responsible for local suffering, while democracy often fails to respond to local communities’ concerns. Yet, states and democracy remain one of the “best hopes” for undoing the laws that contribute to global inequality, including the international investment regime.144 Political life still centers around states, and most welfare systems still operate on a national basis. From a practical perspective, then, the objective of a transnational law framework should be to expand legal imaginations to include—as much as possible—those who are losing in the global economy. In certain circumstances the transnational space may be a fertile terrain for those who suffer and resist economic globalization. The coalition in favor of the right to water in Cochabamba (Bolivia) remains, in this regard, a paradigmatic example of transnational mobilization.

VII. Conclusions

The international investment regime is not just the result of the thousands of investment treaties and ISDS. The transnational dream of lawyers and bankers has been crucial for performing the project contained in the Abs-Shawcross project. As Cantegreil notes, some of their writings and awards were and remain audacious. In this chapter, I have argued that their audacity lies in ignoring traditional categories such as public and private law and international and domestic law. These writings and awards look at the legal order in a transnational manner and have focused on making real certain aspects of the utopia of stateless law. In recent decades, this transnational imagination has served to strengthen the rights and interests of foreign investors vis-à-vis states and local communities. As this chapter has shown, host states and local communities could also rely on the relational character of foreign investment to bring their interests into the transnational terrain. The internationalization of local rights could turn out to be less ambiguous than other projects to embed foreign investor rights into the local context. This alternative is not free of problems—and it remains a partial solution—but it can still be used by local communities to resist and strike back.
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Chapter 14

 Transnational Antitrust Law


Hannah L. Buxbaum




I. Introduction

In beginning a discussion of transnational antitrust law, one immediately confronts multiple points on which there is no shared understanding across legal systems. First, to what body of substantive rules are we referring? “Antitrust law,” the term used primarily in the United States, is generally understood as the body of rules that address restraints on competition. “Competition law,” the term more frequently used elsewhere, is often used to refer to a broader set of norms—for instance, encompassing laws governing unfair business practices and consumer protection. (This chapter uses the term “antitrust law,” adopting its focus on the laws regulating restraints on competition.)

Second, what purpose is antitrust law intended to serve? Particularly in developed countries, the overarching (and perhaps single) objective would most commonly be identified as maximizing consumer welfare. In other countries, however, antitrust law may serve other economic objectives, such as promoting industrial development, protecting emerging industries, or improving the position of local firms in global markets. In a few countries, it is linked to objectives further removed from general economic policy, such as promoting employment opportunities. In others, antitrust law intersects with broader political considerations. A major goal of competition law reform in South Africa, for instance, was to remedy the excessive concentration of economic wealth that had developed during the apartheid era, opening the economy to full and fair participation by all citizens.

Third, what is the relationship between law and markets? In many parts of the world, governments, not markets, traditionally controlled economic production; in others, the market orientation eventually embodied in the Washington Consensus was dominant. The “market turn” that occurred in the 1990s, following the fall of the Soviet Union and continuing with the opening of markets in a number of Asian and Latin American countries, has to some extent solidified a common foundation for the development and implementation of antitrust law.1 Yet significant variability remains in the interplay between markets and law. In many Asian countries, for instance, the continued predominance of state-owned enterprises and the high degree of governmental intervention in markets create a very different climate for the development and enforcement of antitrust law than that found in Europe or the United States. China’s Anti-Monopoly Law, for example, addresses explicitly its purpose of promoting the development of the socialist market economy.

Against this backdrop, it is not surprising that efforts to develop a body of international antitrust law have failed. Instead, we rely on a diverse set of norms and transnational practices to regulate the increasingly globalized economy. This chapter discusses those practices, focusing on the actors and institutions involved. Section II addresses the production of substantive antitrust law at different levels (national, regional, and international) and discusses some of the ways in which these norms spread across legal systems. Section III turns to mechanisms for improving cooperation among legal systems in the enforcement of divergent regulatory norms, as well as to continuing sites of contestation among regimes. Section IV concludes with an analysis of the prospects for increased convergence in the field of antitrust law and policy.

II. Substantive Antitrust Law

A. The Production and Diffusion of Local Antitrust Rules

1. The Production of Antitrust Rules at the National Scale

The bulk of antitrust rules are local—that is, they are generated by the lawmaking bodies of individual states and are designed primarily to regulate domestic markets within those states. Canada and the United States were the first countries to adopt full-fledged antitrust regimes, enacting major legislation at the end of the nineteenth century. Several European countries enacted antitrust laws during the 1920s, and the EU competition framework was initially established in 1951 with the enactment of the European Coal and Steel Treaty. For many decades, however, such regimes remained the exception rather than the rule. The pace of lawmaking accelerated in the 1990s, when many Latin American countries, along with countries from the former Soviet bloc, enacted antitrust laws. China’s first antitrust law went into effect in 2008, following that country’s turn toward a market economy. Today, over 120 jurisdictions have antitrust regulation and enforcement agencies in place.

As noted previously, the objectives of antitrust law differ among systems; for that reason, and also because the pace and general sophistication of legislation differ, there is considerable variation across legal regimes. The basic components of antitrust law are rules that address horizontal restraints on competition (including hard-core practices such as price-fixing), vertical restraints (such as distribution arrangements with anticompetitive effect), and merger regulation. Most national regimes today address each of these areas, although not all. Substantive variation within each area remains considerable—for instance, the treatment of vertical territorial restraints differs significantly across regimes, as does the approach to regulating the mergers of conglomerate enterprises. Moreover, there are significant differences in enforcement processes. In most regimes, a public regulatory agency is charged with sole authority to investigate and prosecute antitrust violations. In others, most prominently the United States, private litigation initiated by those harmed by anticompetitive conduct is viewed as a complementary enforcement mechanism.

2. The Export of Domestic Antitrust Norms

Through a variety of different processes, norms generated in particular legal systems may influence the development of law in other countries. These processes include the direct imposition of one country’s law in the territory of another. The clearest example of this phenomenon is the spread of US antitrust norms in the period immediately following World War II. In both Germany and Japan, the United States powerfully influenced the shaping of local antitrust norms—through the direct imposition of antitrust rules during the occupation period, and through active participation in the development of new antitrust regimes afterward.

Another form of direct imposition is the unilateral application of one country’s rules to conduct occurring in other jurisdictions. Through the middle of the twentieth century, the prevailing view was that law had no force beyond the territory of the enacting state. On this view, international law prohibited a country from applying its antitrust law to conduct occurring outside its own borders. This strictly territorial understanding of sovereignty subsequently faded, expanding the range of jurisdictional bases acceptable under international law. As markets grew beyond the local scale, conduct occurring within one country more and more frequently affected foreign economies. (The resulting enforcement gap was particularly clear in connection with export cartels, which were routinely exempted from regulation under the laws of the originating state and would thus have been left unregulated but for application of the target market’s law.) As a result, regulators began to apply their own domestic law to foreign conduct or transactions that caused effects within their borders. The second half of the twentieth century brought a steady increase in acceptance and implementation of the effects doctrine, and this sort of extraterritoriality is now routinely practiced in both public and private enforcement. Consequently, the norms embodied in one country’s antitrust regime may migrate to another jurisdiction through direct impact on economic activity there.

Other processes of norm diffusion depend upon the soft power of particular jurisdictions. As one of the earliest comprehensive antitrust regimes, for instance, the US system often served as a model for other countries moving to enact their own laws. Relatedly, the accumulated experience of US agencies in applying and enforcing antitrust laws put them in a position to influence newly formed regulatory bodies elsewhere. The United States supported these efforts through direct contact with regulators in other states as well as through participation in technical assistance programs run by multilateral organizations. The European Union and some other countries similarly provide direct assistance to states developing antitrust regimes, often modeling the resulting legislation on their own systems. As antitrust regimes become institutionalized in emerging markets, this process replicates itself at the regional level; Brazil, for instance, now provides technical assistance to other Latin American countries.

3. The Role of Multilateral Organizations and Networks in the Diffusion of Antitrust Norms

A number of different multilateral organizations influence the substantive content of antitrust norms adopted in individual legal systems. One of the most prominent is the International Competition Network (ICN), a network of state regulators initially formed in 2001. From the founding group of fifteen antitrust agencies, it has grown to include over 120 members from over 100 jurisdictions. Although its membership is limited to regulatory agencies, its conferences and working groups often include representatives from the private sector (including lawyers as well as industry representatives) as well as from multilateral and regional organizations. The ICN’s mission is to serve as a forum for policy discussions among antitrust regulators, with the goal of generating greater convergence internationally of both substantive and procedural norms. It serves this mission primarily by developing best-practices guidelines; among its achievements is the publication of recommended practices in areas including anti-cartel enforcement and merger notification and analysis. These guidelines often draw heavily on particular antitrust regimes, including those of the European Union and the United States, thus contributing further to the diffusion of local norms among other legal systems. The ICN also maintains an Advocacy and Implementation Network that monitors and supports competition law developments in member agencies.

Various multilateral governmental institutions are also involved in the development of antitrust norms, most notably the Organisation for Economic Co-operation and Development (OECD) (primarily through its Competition Law and Policy Committee) and the UN Conference on Trade and Development (UNCTAD) (primarily through its Competition Law and Consumer Policies Branch). Both the OECD and UNCTAD are active in generating recommendations and statements of best practices regarding particular competition issues. They support national authorities in adopting and improving antitrust legislation through mechanisms including peer review, providing either member or observer countries with recommendations as to possible improvements in legislation and enforcement, and technical assistance.

Other multilateral institutions have also played a significant role in shaping domestic antitrust regimes in many countries. This occurs in part through advisory programs designed for developing countries. For instance, the World Bank offers assistance and advisory support to countries enacting structural economic reform, which often includes an antitrust component. However, these institutions sometimes affirmatively require the enactment of domestic antitrust legislation. On some occasions, including following the Asian financial crisis of the 1990s, the International Monetary Fund (IMF) required countries seeking international loan assistance to enact such laws as part of a conditionality program. Similarly, the World Trade Organization (WTO) requires countries to make commitments regarding the implementation and enforcement of antitrust laws as part of the accession process.

B. Regionalization

One of the most significant developments in the production of antitrust norms worldwide has been the increase in regional law. Regional antitrust instruments are most commonly enacted in conjunction with trade liberalization within regional blocs. The particular competition policy objectives served by those instruments vary among regions, tracking the broader economic goals driving regional integration. For instance, areas in which there are high levels of intra-region trade (such as the European Union) tend to adopt antitrust regimes aimed at preventing restraints on competition within the common market. In regions where the most significant trading activity occurs not within the group but extra-regionally, the organization may focus instead on protecting local producers from the effects of competition with outside firms or otherwise strengthening the region’s economic position in the international arena.2 Regional antitrust instruments may also be adopted in order to pool institutional resources, for instance, in support of enforcement efforts. And in regions such as the Caribbean, where the national legal systems of neighboring states reflect the fragmentation created by colonialism, antitrust laws are sometimes developed as part of broader “legal integration” reforms.

By far the most advanced regional antitrust regime is that of the European Union. The Treaty on the Functioning of the European Union includes competition law provisions that are binding on, and have direct effect within, all member states. Various regulations set forth additional rules governing certain forms of anticompetitive conduct as well as certain industry sectors. In addition, member states have vested the European Commission with authority to enforce EU competition law. To a significant degree, then, antitrust law and policy within the European Union have been harmonized from the top down. Regional law has not wholly displaced the domestic antitrust regimes of member states, which in certain areas continue to apply to conduct or transactions lacking a community dimension.3 Even here, however, there has been significant convergence of substantive law. This process was driven in part by the requirements established for the accession of new states, which included the enactment of antitrust laws along with other forms of economic regulation. Thus, as a result of both regional law and convergence among national systems, substantive antitrust norms are largely uniform within Europe.

In many other areas of the world, regional norms are not directly binding on member states, and for a variety of reasons may yield a lower degree of substantive uniformity. First, regional instruments often take the form of model laws that must be implemented at the national level—or of guidelines that allow for some amount of variation among states. The 2010 Regional Guidelines on Competition Policy of the Association of Southeast Asian Nations (ASEAN), for instance, are positioned as a general framework for member states to consider as they develop antitrust policies consistent with their own particular legal, economic, and social contexts. Second, the status of antitrust law and policy in individual states at the time of regionalization can significantly affect the success of such efforts to promote uniformity. In some cases, regional competition laws are adopted in areas where there are no preexisting domestic regimes. In the Common Market for Eastern and Southern Africa (COMESA), for instance, a competition law regime was adopted in 2004, and a Competition Commission began operations in 2013; only a minority of member states, however, have operational systems at the national level. The process of adopting regional norms may confront the same local political obstacles that interfered with earlier efforts to adopt a domestic competition regime. Finally, some regional competition laws regulate only activity that affects competition in more than one member state, leaving diverse national systems to regulate domestic matters.

C. Multilateralism and the Development of International Antitrust Law

Several initiatives over the course of the past century proposed to shift the production and enforcement of antitrust law to the international plane. The Havana Charter, developed in conjunction with the Bretton Woods negotiations, was an early effort along these lines. It included a set of substantive principles (including some regulating cartels) as well as a proposal to create an International Trade Organization. Although it was signed by fifty-three countries, the Charter was negotiated at a time during which the disparities in economic law and policy around the world were extremely pronounced. Many of the signatories had not yet adopted their own national antitrust laws, and critical ideological divisions remained between capitalist and communist regimes. The project was abandoned in 1950 after the withdrawal of the United States.

In the early 1990s, a group of scholars launched another effort to develop international consensus around a set of substantive antitrust norms. Concluding that international agreement on fully harmonized antitrust law was too ambitious a goal, they proposed an intermediate solution: a suite of substantive norms in the area of certain “consensus wrongs” that would be proposed for adoption at the national level, coupled with the creation of an international antitrust agency with supranational enforcement authority. The resulting Draft International Antitrust Code was published in 1993, but this proposal too ultimately failed to gain traction.

The most recent attempts to create an international antitrust regime occurred during the Doha round of the WTO. In the mid-1990s, the European Union had suggested the incorporation of an international antitrust regime within the WTO framework. This proposal was fleshed out in a 2001 ministerial declaration that called upon WTO member states to develop core competition rules and create a global enforcement authority. The approach failed to generate support among small and developing nations, which were concerned that negotiations would ultimately lead to a law responsive to the demands of Western countries. They feared that the resulting regime would open their markets to foreign corporate enterprises while impeding the ability of their own emerging industries to compete. The proposal also lacked the support of the United States, which supported a competing model based on increased cooperation among regimes in the application of national law. The Doha talks collapsed in 2003.

Although these efforts to develop general international antitrust law have failed, some multilateral treaties do include competition law provisions. The Telecom Agreement and Annex to the General Agreement on Trade in Services, for example, includes provisions preventing the abuse of a dominant position; similarly, the Agreement on Trade-Related Aspects of Intellectual Property Rights addresses some anticompetitive practices stemming from the licensing of intellectual property rights. Overall, though, consistent with the account provided above, national laws continue to govern the vast majority of antitrust issues.

III. Cooperation and Contestation in the Implementation and Enforcement of Antitrust Law

Although antitrust regulation operates primarily at the national level, much economic activity spans multiple countries. The resulting mismatch in scale creates challenges both for businesses, which must often comply with two or more different regulatory systems, and for regulators, who must find a way effectively to regulate foreign conduct or transactions that affect their markets. These challenges have led to significant cooperation among regulators, including in the form of bilateral and multilateral agreements between agencies and in the development of networks for sharing expertise and technical knowledge. However, collisions and overlaps caused by the application of domestic law to cross-border activity have also generated ongoing conflict among legal systems.

A. Regulatory Cooperation

Early efforts to coordinate cross-border enforcement activity led to the negotiation of bilateral agreements between antitrust regulators in different countries. The first such agreement was entered into between the Federal Republic of Germany and the United States in 1976, and many more followed. These agreements provide primarily for notification of investigations involving entities or activity in the partner country, and for routine forms of assistance in cross-border enforcement activities. For instance, an agency may request its foreign counterpart to help it procure documentary evidence within its borders, or secure the oral testimony of a local witness. The fulfillment of such requests is always at the discretion of the requested agency, and is explicitly subject to limitations of national law such as particular secrecy provisions or evidentiary privileges. Nevertheless, these mechanisms have proved helpful, and agencies do routinely cooperate with one another in contexts such as merger review and cartel investigations.

Some second-generation agreements between agencies include so-called “positive comity” provisions. These provide that regulators in a state affected by anticompetitive conduct occurring in the counterparty’s jurisdiction could request that country to take affirmative enforcement action under its own laws. Unlike the basic cooperation mechanisms, these have been infrequently deployed.

Freestanding multilateral cooperation instruments are rare, although in 2016 the competition authorities of the BRICS countries (Brazil, Russia, India and China) entered into an agreement on cooperation in the area of competition law and policy. However, cooperation provisions of various kinds are routinely included in regional trade agreements. The various guidelines issued by multilateral organizations also include provisions for cooperation. In 2005, for example, the OECD published a statement of Best Practices for the Formal Exchange of Information Between Competition Authorities in Hard Core Cartel Investigations and, in 2014, a more general Recommendation concerning International Co-operation in Competition Investigations and Proceedings. Overall, these agreements have succeeded in streamlining the information flows and timing of investigations that span multiple countries. However, they achieved little more. In the area of merger review, for example, continued divergence in applicable substantive norms means that while a multisystem clearance process may be better coordinated, the regulators involved may reach different conclusions regarding the potential effects of the merger—a result that has created some celebrated disputes, as discussed later.

The forms that regulatory cooperation takes tends to differ according to the maturity of the relevant economies. Formal bilateral agreements, for instance, were intended to secure cooperation and coordination on a reciprocal basis, and were therefore implemented largely between developed countries. Cooperation between mature and developing economies, by contrast, often takes the form of technical assistance. Some of the countries with the most experience in implementing antitrust laws provide information and support to other countries, particularly in the initial enactment of antitrust legislation and in the design of enforcement programs. Antitrust regulators also cooperate with each other in less formal ways through their participation in the various network organizations described earlier.

B. Conflict and Contestation in Antitrust Enforcement

Against this backdrop, various forms of contestation remain in the area of transnational antitrust regulation. Active confrontation among systems is visible primarily in two contexts: merger regulation, and the extraterritorial application of domestic antitrust laws to conduct occurring outside the regulating state.

The potential for conflict in cross-border merger review is obvious: although regulators may cooperate on the timing of the review, and in sharing information with each other, the lack of uniform antitrust rules means that they nevertheless apply different substantive standards to proposed combinations. As a result, a merger that is approved in one or more jurisdictions may be blocked—or subjected to certain conditions—in others. The oft-discussed Boeing–McDonnell Douglas and GE-Honeywell mergers, in which US and EU regulators reached different conclusions regarding the economic consequences of the proposed combinations, illustrate this form of conflict. When this situation arises, it is of course problematic, particularly if each contesting state believes that the other is promoting or protecting its own economic interests rather than competition policy. It is important to emphasize, however, that such conflicts are quite uncommon.

More frequent, and more enduring, is conflict created by the extraterritorial application of national law to conduct occurring outside the regulating state. As discussed earlier, the shared understanding historically was that a country could apply its regulatory law only to conduct occurring within its own borders. This approach limited the geographic scope of antitrust law and thereby the possibility of conflict among jurisdictions. Over time, however, and in light of the increasingly cross-border nature of much economic activity, countries began to apply their law to conduct that occurred elsewhere but had local anticompetitive effect. As this approach took hold, disputes arose more and more frequently regarding the authority of regulators to impose fines or otherwise take action against foreign corporations. In the mid-2000s, for instance, controversy arose when the European Commission investigated Microsoft, a US company, for its practice of bundling software with its operating platform and withholding information regarding the operability of its systems with competing software. It concluded that Microsoft had violated EU law on abuse of a dominant position, leading the company to change its business practice worldwide.4

Although antitrust agencies typically work to take the interests of foreign regulators into account in various ways, these disputes cannot always be resolved. They raise general objections regarding the infringement of local sovereignty, particularly when the impact of regulation is to change conduct not only as it affects the regulating state but as it affects other jurisdictions. They also raise specific objections regarding issues on which substantive laws differ. The Microsoft case, for example, involved one major disparity between US and EU law: while the European Union prohibits abuse of a dominant position (as in the case of Microsoft’s practices), the United States prohibits only actual or attempted monopolization. Extraterritorial regulation gives rise to conflict around other substantive issues as well—for instance, the ability of regulators to impose criminal penalties in response to certain conduct.

This form of conflict is particularly sharp in the context of private litigation. Countries continue to disagree on whether the private enforcement of antitrust law is desirable. Many antitrust regimes rely solely on administrative and criminal enforcement mechanisms. Others provide a cause of action for those injured by anticompetitive conduct, but limit such claims to compensatory damages, rejecting treble damages and other devices that would assign private enforcement a more explicit regulatory role. In these systems, private enforcement most frequently piggybacks on public enforcement measures rather than operating as a largely independent system of regulation.

As the effects doctrine took hold, the result was more frequent litigation in the courts of those states—primarily the United States—against foreign corporations. This created conflict on multiple levels, procedural as well as substantive. In an early phase, culminating in a series of high-profile disputes during the 1970s, the disputes focused on various procedural aspects of US litigation. Some countries adopted legislation intended to block the production of evidence in connection with US-based discovery processes, as well as laws enabling local defendants to recover the treble-damages portion of any award issued against them by a US court. More recently, in a string of cases during the 1990s and 2000s, conflict arose when foreign plaintiffs sought to participate in US-based class actions against companies forming global cartels. In several such cases, governments filed amicus briefs protesting that the application of US law to such claims would override their own regulatory schemes.5

Beyond these forms of active confrontation, there is significant contestation regarding the processes by which shared antitrust norms are developed. The various methods by which antitrust norms have been diffused among domestic systems have privileged the regulatory preferences of particular nations, most prominently the United States and the European Union. To some degree this simply reflects the fact that those were the regimes early established, and in which significant enforcement experience was accumulated, and so they served as natural models for subsequent regimes. In addition, those systems were initially designed for market economies, and again therefore served as natural models for countries whose enactment of antitrust laws coincided with their shift from planned economies to more market-based systems.

Apart from this modeling function, however, these regimes also play a dominant role in the global standard-setting process. As discussed earlier, the guidelines and best practices issued by organizations including the OECD, UNCTAD, and the ICN influence the direction of antitrust reform worldwide. Some states play a larger role in these organizations than others. Membership in the OECD is limited to the governments of economically developed states, for instance, although the organization works to engage less developed states in a variety of ways.6 But even in organizations with broader membership, such as the ICN, the agendas can be shaped and utilized by stronger states to serve their own particular interests.7 Through those channels, and also through the technical assistance that they offer other countries directly, certain regimes have opportunities to influence the direction of antitrust reform. As a result, these processes create the perception that whatever convergence might occur will be around norms that concretize the policy preferences of the stronger, more highly developed economies. Such skepticism is reinforced as the normative move toward the US-Euro model is replicated in conditionality programs of organizations like the IMF. As discussed in further detail later, the concern is that these processes may impose upon other countries a set of substantive norms unsuited to their particular economic conditions and priorities. In some regions, these dynamics play out against the backdrop of colonialism. There, they confront the desire of postcolonial states to gain control over their own resources, and to build the capacity necessary for them to regulate foreign corporate actors more effectively.

Finally, there is some degree of contestation surrounding the enforcement of antitrust law. In general, the resources committed to antitrust enforcement, and the overall effectiveness of enforcement systems, vary significantly across jurisdictions. However, sometimes specific failures to enforce, or patterns of selective enforcement, lead to conflict among states. For instance, some market economies express concern that antitrust authorities in other countries selectively enforce their laws, targeting foreign firms either to block their entry or to weaken their position vis-à-vis domestic producers. Conversely, states may seek to influence enforcement strategies in other countries in order to advance particular goals regarding international trade. In the late 1980s, for instance, the United States encouraged Japan to enhance the enforcement of its antitrust law against domestic distribution networks that were preventing the participation of US corporations. In addition, particular enforcement strategies may give rise to international conflict. For example, the proliferation of leniency programs—the rules of which vary from country to country—has created significant challenges with respect to cooperation and information-sharing in investigations of cross-border cartels. The use of such programs also creates the risk of interference with enforcement efforts in other jurisdictions, due to coordination problems involving the interaction between leniency and nonleniency jurisdictions; the risk of incompatible sanctions, particularly with regard to criminal liability; and the use of evidence gathered from leniency applicants in follow-on private actions in certain countries.

IV. Economic Globalization and the Prospects for the Convergence of Antitrust Norms

Transnational regulation rarely develops along an evolutionary pathway that begins with an initial stage of unilateral regulation, moves through stages manifesting progressively higher levels of cooperation and integration, and arrives at an end stage of complete harmonization. More frequently, it constitutes a body of norms and enforcement practices generated at multiple sites, both within and outside the state. Yet changes in political or economic conditions can precipitate a move toward greater uniformity of law (whether achieved through top-down lawmaking or through convergence of disparate legal systems). To a significant degree, this has occurred in the area of antitrust regulation as a result of economic globalization.

Economic globalization promotes greater uniformity in antitrust regulation in two particular ways. First, it has produced an increasing degree of trade liberalization, achieved through multilateral instruments (most prominently the General Agreement on Tariffs and Trade), regional accords, and bilateral investment treaties. In order to realize the full benefits of that liberalization, states must prevent private anticompetitive behavior from creating new restraints on trade. This imperative generates pressure to develop basic competition policies, as is reflected in the wave of lawmaking that followed the opening of markets in the 1990s. It also generates pressure to converge around certain substantive norms that are particularly important to trade: for instance, those prohibiting exclusionary practices (both monopolistic exclusions, including by state-owned enterprises, and exclusionary vertical constraints) and hard-core cartels.

Second, economic globalization has produced an increase in cross-border business activity. This has created a new set of global regulatory challenges, including the formation of international cartels, an increase in cross-border merger activity, and the threat of global monopolies or oligopolies. As a result, the transaction costs of maintaining inconsistent antitrust regimes (including the aggregate costs of multiple investigations involving the same transactions or conduct) have increased. In addition, there is increased risk of both underdeterrence—that certain anticompetitive conduct may fall into a regulatory gap between legal systems—and overdeterrence—that the application of multiple laws might deter otherwise beneficial activity. These outcomes likewise produce pressure to harmonize local antitrust rules.

There are limits to the momentum these pressures create. Many developing countries have either ideological or political reasons to resist adopting competition law regimes at all. In some, those regimes are viewed as opening the door to a new form of corporate imperialism; in others, they may be resisted by state or private actors who are deriving rents from a controlled economy. Moreover, while global competition may generate economic growth, the benefits of that growth do not accrue to all economies—or to all participants within particular economies—on the same time frame or to the same extent. National decision makers may conclude that the potential long-term gains expected from the adoption of a full-fledged antitrust regime are outweighed by the need to shield emerging industries, protect local employment opportunities, preserve autonomous local governance, or limit the impact of foreign businesses on local constituencies.

Even assuming the desirability of antitrust regulation, significant debate remains regarding the feasibility of broad-scale harmonization. Different countries remain differently situated in terms of their own economic policies and objectives. As noted earlier, many systems seek not only to maximize consumer welfare but also to serve other important domestic goals, such as building up emerging domestic industries. It is therefore far from clear that a single set of substantive norms would be compatible with antitrust policy across all jurisdictions. In this regard, one question is whether states linked not by geographic proximity but by shared interests may form communities to develop antitrust norms that challenge the orthodoxy of the US-EU model. The BRICS countries have recently taken steps in this direction, as part of a broader effort to represent the interests of emerging and developing economies in international financial regulation. Furthermore, efforts to identify a shared core, and to develop standards that are broadly compatible with a range of different economic policies, have been criticized for yielding either a “minimal” set of rules or a “least common denominator” solution. In 1980, for instance, the UN General Assembly adopted UNCITRAL’s Set of Multilaterally Agreed Equitable Principles and Rules for the Control of Restrictive Business Practices. The principles were criticized on this basis and have not had significant impact on the generation of cross-border norms.

Differing economic conditions also mean that the incentives of individual countries to adopt particular norms are not fully aligned across jurisdictions. For instance, vertical restraints are less harmful to buyers in large economies, where there is more competition, and so those regimes have less incentive to regulate them tightly. Indeed, in areas beyond those most critical to the promotion of competition, there may be an offsetting benefit flowing from the experimentation that characterizes the development of antitrust norms today, and the greater ability of individual systems to react quickly to changes in global economic conditions. Finally, some of the countries currently lacking antitrust regimes are at a stage of development where the institutional capacity to implement and then enforce such laws is not sufficiently advanced. That capacity depends not only on governmental institutions such as agencies and judiciaries but also on other public- and private-sector entities including educational institutions, professional associations, and civil society organizations.

In this light, it is no accident that the area in which a fully effective transnational order has taken hold is hard-core price fixing. Hard-core cartels are purely welfare-diminishing and harm all economies alike. Moreover, the operation of global cartels creates the risk that inadequate enforcement in some countries would lead to overall underdeterrence, which has helped to shift the legal response to the international plane. In 1998 the OECD adopted a Council Recommendation Concerning Effective Action Against Hard Core Cartels, and urged member states both to adopt laws prohibiting such conduct and to ensure effective enforcement of those laws. The ICN has published an Anti-Cartel Enforcement Manual and hosts regular conferences in this area. Today, over one hundred systems have enacted such legislation, and significant progress has been made in enforcement of those prohibitions.

Further harmonization of antitrust norms might require a shift in philosophy toward a “world welfare” goal—defined as “the aggregate level of consumer benefits and profits realized by consumers and firms in all pertinent countries.”8 Short of that move, the settling of particular norms across multiple legal systems is likely to occur through continued regionalization or in connection with individual substantive areas.
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1 See David J. Gerber, Global Competition: Law, Markets, and Globalization (2010), 82: “Market principles and language became the central logic for decision making across almost the entire span of policy decisions in virtually all countries.”

2 In a declaration regarding the 2008 Economic Community Blueprint for the Association of Southeast Asian Nations (ASEAN), for instance, ASEAN leaders stated their intent to “transform ASEAN into a single market and production base, a highly competitive economic region, a region of equitable economic development, and a region fully integrated into the global economy.”

3 As the result of a modernization program that entered into force in 2004, member states now apply EU competition law rather than local competition law in most cases.

4 The decision was upheld by the European Court of First Instance, Case T-201/04 Microsoft v. Commission (CFI September 17, 2007).

5 In the meantime, Supreme Court jurisprudence has prohibited the participation of foreign purchasers in such cases. Empagran S.A. v. Hoffmann-LaRoche, 542 U.S. 155 (2004).

6 For instance, it introduced the Global Forum on Competition in 2001, intended to supply the Competition Law and Policy Committee with a broader range of input.

7 See, e.g., Julie Mertus, “Considering Nonstate Actors in the New Millennium: Toward Expanded Participation in Norm Generation and Norm Application,” New York University Journal of International Law and Politics 32 (2000): 537.

8 Eleanor M. Fox and Janusz A. Ordover, “The Harmonization of Competition and Trade Law: The Case for Modest Linkages of Law and Limits to Parochial State Action,” World Competition, Law and Economics Review 19 (1995): 5, 16 (arguing that while from a purely domestic viewpoint the goal of competition regimes may be to maximize national welfare, the global economy requires a viewpoint that focuses on world welfare).
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 Transnational Mining Law
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I. Introduction

This chapter will investigate legitimacy concerns associated with the rise of transnational law in the global mining context.1 The chapter will first provide an overview of global mining seen through the lens of international sustainable mineral development law, then explore resistance to global mining expressed by local communities of the Global South. Second, the chapter will examine the content of ideal host state regulation for sustainable mining as proposed in the Mining Policy Framework—a partnership outcome of the 2002 Johannesburg World Summit on Sustainable Development (WSSD). As will become evident, the Mining Policy Framework promotes not only implementation of host state law to ensure sustainable mineral development but also international standards of business conduct developed through multistakeholder processes. These standards will be examined in the third part of this chapter, distinguishing those that are promoted to foreign investor companies from those promoted to financiers of mineral development. The chapter will then turn to the role of home states of transnational mining companies in the prevention and remedy of harm with reference specifically to recent developments in Canada and China. Finally, the chapter will reflect upon the legitimacy implications of the description of transnational mining governance provided throughout the paper. Specifically, what does consideration of the actors, norms, and processes in the transnational mining context suggest with regard to the legitimacy of the tools that have emerged? Whose voices are heard, and whose are left out?

II. Global Mining and Resistance

The 2002 WSSD in Johannesburg provided an opportunity for states with an interest in mining to come together and “take action to demonstrate that the mining sector can be a significant driver of development.”2 Paragraph 46 of the Johannesburg Plan of Implementation, an outcome document of the WSSD, provides a snapshot of this moment of global state consensus on the importance of “mining, minerals and metals” both for “modern living” and for the “economic and social development” of many states.3 For mining to contribute to sustainable development is not inevitable, however, and Paragraph 46 recognizes the challenges that must be overcome. For example, support is required for efforts to address the “environmental, economic, health and social impacts and benefits of mining, minerals and metals throughout their life cycle,” including through a “range of partnerships” involving governments, mining companies, and other stakeholders.4 Sustainable mining must also be fostered “through the provision of financial, technical and capacity-building support to developing countries and countries with economies in transition.”5 In addition, active participation by “local and indigenous communities and women” throughout the “life cycles of mining operations” is crucial for the realization of sustainable mineral development.6 This recognition of the importance of minerals and metals to both “modern societies” and especially “developing countries with mineral resources” is reiterated in the 2012 Rio +20 outcome document, The Future We Want.7

This global consensus of states is contested by local communities of the Global South that engage in resistance to transnational mining operations. 8 Resistance is often fueled by concerns regarding a lack of free, prior, and informed consent (FPIC) over development on Indigenous lands,9 or fears that access to clean water and a healthy environment essential for local community livelihoods may be compromised.10 International sustainable development law clearly places sovereignty over natural resources with host states, with a duty to protect human rights and the environment from harms by transnational corporate actors.11 Yet, the level of environmental protection that host states must provide is understood under international environmental law as differentiated depending on the level of development of the host state.12 Indeed, Principle 11 of the Rio Declaration clearly states that environmental “[s]tandards applied by some countries may be inappropriate and of unwarranted economic and social cost to other countries, particularly developing countries.”13 Business actors also have a responsibility to respect human rights,14 and the expectation of local communities is that transnational corporate actors will protect environmental rights equally wherever operations take place.15

While sovereignty over natural resources rests with the host state, Indigenous peoples within the host state may claim internal sovereignty in accordance with the UN Declaration on the Rights of Indigenous Peoples (UNDRIP).16 On this basis, Indigenous peoples will expect host states and mining companies to seek their FPIC, which, if given, may lead to the signing of community-company agreements that may integrate a role for Indigenous peoples in the environmental governance of mining development.17 A global consensus has also emerged that international human rights law includes environmental rights, notably procedural rights to access information, participate in environmental decision-making including through the exercise of freedom of expression, and ultimately seek access to justice in the event of harm.18 This conception of environmental rights includes recognition of the rights of women as vulnerable groups subject to differential impacts due to biological differences (suggesting the importance of sex-disaggregated data for appropriate regulation of toxic substances used in mining), and cultural differences (suggesting the importance of considering the role of women in the Global South in gathering water and in subsistence agricultural practices, for example).19 Yet protection of and respect for environmental human rights concerns voiced by Indigenous and local communities is in practice often weak. Indeed, environmental human rights defenders, often women, were killed in record numbers during 2015, with those defending land rights from mining most at risk.20

III. Host State Law and the Mining Policy Framework

A key outcome of the 2002 WSSD was the formation of the Intergovernmental Forum on Mining, Minerals, Metals and Sustainable Development (IGF).21 The IGF is a consultative and advisory initiative designed to bring governments together to consider key issues of policy and governance in sustainable mineral development.22 As of December 2019, the Forum has sixty-four member states from all over the world representing widely diverse countries.23

A Mining Policy Framework was drafted in 2010 with the participation of forty-three mostly developing and emerging market states, and updated in 2013.24 The Framework was submitted to the Commission on Sustainable Development and claims to represent “the commitment of the IGF members to ensuring that mining activities within their jurisdictions are compatible with the objectives of sustainable development and poverty reduction.”25 The Framework also explicitly calls upon the “international community, particularly the UN, World Bank and donor agencies, to increase its capacity to work in the mining/metals sector and to support capacity building in the mining/metals sector of developing countries.”26

IGF members describe the Framework as representing the “best practices for good environmental, social and economic governance of the mining sector and the generation and equitable sharing of benefits in a manner that will contribute to sustainable development.”27 It is said to have “universal application” that is “as ambitious as it is necessary, particularly for developing countries.”28 The Framework divides its recommendations into six sections: “Legal and Policy Environment”; “Financial Benefit Optimization”; “Socio-economic Benefit Optimization”; “Environmental Management”; “Post-mining Transition”; and “Artisanal and Small-Scale Mining (ASM).”29 The importance of a “mature modern legislative regime” that “provides clear lines of responsibility and accountability” as a “foundation of good governance” for sustainable development is highlighted early on.30 Here, reference is made to the need for a permitting process that requires “[m]ining entities to have a process of consultation that provides affected communities with an opportunity to express their views on project risks and impacts and be consulted on the development of mitigation measures.”31 This requirement is re-emphasized under the consideration of socio-economic benefit optimization as the need to make “consultation with affected stakeholders a requirement of the permitting process and at every stage of the mining cycle.”32

While the Framework claims to have universal application, there is no doubt that the capacity of state members of the IGF varies tremendously, from rich developed states to emerging market states and economies in transition to developing states and states that are postconflict or even conflict-affected.33 The Framework states clearly that not all of the “national capacities and resources” proposed “need to be in place or fully developed in order for progress to be made.”34 Indeed “no national jurisdiction in any country currently satisfies all the elements covered.” Yet “[t]he world cannot stop until the perfect system is ready,” and so the Framework is best understood as providing for “the systemic pursuit of improvement.”35 Having said this, in 2014, a nongovernmental organization (NGO), The International Institute for Sustainable Development (IISD), developed a methodology to assess implementation by governments of the Mining Policy Framework.36 In 2016, the Intergovernmental Forum Secretariat was transferred from Department of Foreign Affairs, Trade, and Development Canada to the IISD.37

In this light, it is noteworthy that while the Framework is designed for formalization of requirements through “permits and other agreements,”38 it does not stop at recommendations for host state law and policy, noting that the “best outcomes for all stakeholders” will result from “a strong culture of social responsibility in corporations.”39 Consequently, the Framework includes reference to the importance of certain international normative standards, which may be described as examples of “soft law” beyond the state.40 Specifically, in the discussion of socio-economic benefits, the Framework draws attention to the need to address security issues and respect human rights, including the rights of Indigenous peoples.41 Responsibility is placed on both governments and “mining entities,” which are encouraged to be “guided in their actions by international norms,” including the International Finance Corporation’s Performance Standards on Social and Environmental Sustainability and the Voluntary Principles on Security and Human Rights, as well as the Organisation for Economic Co-operation and Development (OECD) Guidelines for Multinational Enterprises.42 Further reference to international normative standards can be found in the discussion of environmental management and postmining transition.43 The following section will examine a selection of these international mining standards.

IV. International Mining Standards

The proliferation of international standards for sustainable mining from a diverse array of sources and movements is no short of astonishing. These include industry association standards44 and multistakeholder initiatives.45 The three initiatives that will be briefly examined here are those that are recommended in the Mining Policy Framework, and as will be seen, each involve to some degree the participation of states as well as nonstate actors.

The Voluntary Principles on Security and Human Rights date from 2000 and were the outcome of a dialogue among the governments of the United Kingdom and the United States, companies in the extractive and energy sectors, and NGOs.46 The multistakeholder Voluntary Principles Initiative promotes implementation of the Voluntary Principles so as to guide companies on respect for human rights while providing security for their operations.47 Specifically, the Voluntary Principles provide companies with a risk management framework to guide the assessment of human rights risks in a company’s operating environment so as to ensure the security of local communities and assets as well as personnel; interactions between public security and companies to whom security is being provided by the host state; and interactions between private security and companies that have hired them to supplement the public security provided by the host state.48 A multistakeholder approach to implementation is promoted by the Voluntary Principles, and resources have been developed to guide implementation,49 including training for implementation,50 and to demonstrate active commitment to implementation through verification.51 Governments, companies, and NGOs may all sign up as participants, with different assigned roles and responsibilities, including in all cases engaging in dialogue and the submission of annual reports documenting activities.52

As of December 2019, there are ten government participants, with Argentina, Australia, Canada, Columbia, Ghana, the Netherlands, Norway, and Switzerland joining the original two states.53 Government participants should both “provide an enabling environment for the implementation of the Voluntary Principles,” and, while continuing to be bound by existing domestic and international humanitarian and human rights law, are also to be guided by the UN Guiding Principles on Business and Human Rights.54 Notably, a role is contemplated for home state governments in their relationships with host state governments in the form of assistance in implementation and the promotion of the Voluntary Principles,55 a role that flows naturally from the wording of the Voluntary Principles themselves, which distinguish host and home governments throughout.

As of December 2019, there were fifteen NGO participants in the Voluntary Principles, including global organizations such as Human Rights Watch, and smaller groups such as the New Nigeria Foundation.56 Roles and responsibilities of NGO participants include “playing a ‘watchdog’ role” and “providing policy advice,” while also “representing the perspectives of specific constituencies.”57 Use of the “internal dispute resolution mechanism, where appropriate, to hold VPI Participants accountable to implementation of the Principles” is also contemplated.58

There were twenty-seven corporate participants as of December 2019, representing multinationals in both the energy and mining sectors, many but not all of which are based in developed home states.59 Among corporate accountability responsibilities are: the preparation of annual reports on implementation in accordance with the reporting guidelines and verification framework of the Voluntary Principles; participation in dialogue with stakeholders and fellow participants about experience with implementation of the Voluntary Principles; consultation and engagement with local communities and host governments about company security arrangements; and active cooperation “through legitimate processes (e.g., existing grievance mechanisms) to respond to and remediate adverse impacts which have been identified as being caused by or contributed to by the company’s actions.”60

A second set of international standards referenced in the Mining Policy Framework are the International Finance Corporation (IFC)’s Performance Standards on Environmental and Social Sustainability.61 The IFC is one of five members of the World Bank Group with a mandate to mobilize finance for private sector enterprise investment in developing countries.62 The Performance Standards outline the client enterprise’s responsibilities in the management of social and environmental risks, with compliance a condition of IFC financial support.63 The most recent version of the Performance Standards dates from 2012 and provides guidance on the assessment and management of a range of environmental and social risks with respect to eight standards that touch upon labor, pollution, health and safety, land acquisition and involuntary resettlement, biodiversity management, Indigenous peoples, and cultural heritage.64 Complaints by project-affected communities concerned with social or environmental impacts may be brought to an independent Compliance Advisor Ombudsman.65

The content of IFC policies that apply in the more than 100 developing countries in which the IFC works are determined by the 184 member countries that collectively own the IFC.66 However, voting at the IFC’s Board of Governors and Board of Directors is tied to the amount of money member states invest in the IFC, with the result that developed states, and in particular the United States, have a disproportionate share of voting power.67 The drafting and updating of the Performance Standards themselves, however, was informed by multistakeholder consultations with a range of participants around the world including financial institutions, unions, UN agencies, Indigenous peoples, conservation groups, business associations, individual companies, and NGOs.68

Compliance with the IFC Performance Standards is regularly made a condition of investment agreements and financing contracts for mining in developing countries.69 Indeed, the IFC Performance Standards serve as a benchmark for lending practices of financial institution signatories to the Equator Principles, representing 80 percent of global financing for extractive sector projects.70 However, in practice, application of the IFC Performance Standards as a condition of Equator Principles financing has been limited to within developing countries, with review processes of high-income OECD countries generally considered a sufficient substitute.71

The third set of international standards recommended in the Mining Policy Framework are the Guidelines for Multinational Enterprises (MNEs) of the OECD.72 The OECD MNE Guidelines originally date from 1976 as an Annex to the Declaration on International Investment and Multinational Enterprises.73 Revised three times since 1976, the most recent update includes a new human rights chapter that implements the business responsibility to respect rights of the UN Guiding Principles.74 Many topics of relevance to global mining are found in the OECD MNE Guidelines, in addition to the discussion of General Policies, including specific guidance on disclosure, human rights, employment and industrial relations, environment, bribery, science and technology, competition, and taxation.75 The OECD MNE Guidelines describe themselves as “recommendations addressed by governments to multinational enterprises operating in and from adhering countries.”76 Adhering countries are required to implement a National Contact Point agency to encourage compliance, through the provision of mediation services responding to “specific instance” complaints alleging company contravention of the MNE Guidelines.77

The OECD itself was formed in 1960 with twenty developed state members, and since then fifteen states have joined.78 Membership remains largely that of affluent states, but also extends to emerging markets such as Chile and Mexico.79 The OECD has been actively working to enhance its engagement with key emerging market states, including Brazil, China, India, Indonesia, and South Africa.80 As of 2019, twelve non-OECD states adhere to the OECD MNE Guidelines, including key mining jurisdictions such as Brazil, Argentina, Peru, and Columbia.81 Neither South Africa nor China are members of the OECD or adhere to the MNE Guidelines. Interestingly, the process for revising the OECD MNE Guidelines in 2011 began with a consultation including nonadhering states, which was described by the OECD as “an open discussion of the perspectives of business, labour, NGOs, non-adhering countries and international organizations.”82

While the IFC Performance Standards and the OECD MNE Guidelines cover some of the same ground in their guidance, there are some curious differences. The IFC Performance Standards claim to mainstream a gender perspective83 and have a stand-alone standard on Indigenous Peoples that incorporates the right to FPIC.84 The OECD MNE Guidelines do not, although the idea was recommended during the latest revision.85 On the other hand, the OECD MNE Guidelines explicitly include a separate chapter on the business responsibility to respect rights, whereas IFC Performance Standard 1 suggests that each performance standard has human rights dimensions, and in high risk circumstances specific human rights due diligence “may be appropriate.”86 The OECD has recently developed a sector-specific Due Diligence Guidance for Meaningful Stakeholder Engagement in the Extractive Sector, which explicitly includes an annex on Indigenous peoples and the right to free prior and informed consent, as well as an annex on women.87 The Stakeholder Engagement Guidance complements the OECD’s Due Diligence Guidance on Conflict Minerals, among other additional guidance, and was developed through a multistakeholder process.88

V. The Role of the Home State

While the Mining Policy Framework focused upon providing recommendations to host states, a role for home state law and policy is clearly contemplated by both the Voluntary Principles and the OECD MNE Guidelines. The importance of home state regulation and adjudication of human rights violations associated with transnational corporate conduct also features in the UN Guiding Principles on Business and Human Rights, both in terms of the prevention of harm and with regard to remedy.89 Several prominent mining jurisdictions have recognized the need to play a greater role in guiding mining company conduct, including Canada and China. These, and the role of home state courts, will be briefly examined here.

Approximately half of the world’s public mining and exploration companies are headquartered in Canada.90 In response to concerns raised over human rights abuses and environmental harms associated with Canadian mining companies operating internationally, the government of Canada developed a policy document, revised in 2014, to guide mining company conduct in operations outside of Canada.91 Doing Business the Canadian Way clearly states that the government:

expects Canadian companies operating abroad to respect human rights and all applicable laws, and to meet or exceed widely-recognized international standards for responsible business conduct. For those companies working or exploring opportunities in jurisdictions where local laws are not aligned with Canadian values, the Government of Canada encourages them to find ways to reflect Canadian values that also respect local laws. If this is not possible, companies may wish to reconsider their investment.92

In Doing Business the Canadian Way, the government committed to continuing to “be involved in the development, promotion and dissemination” of international corporate social responsibility (CSR) standards, and recommended that Canadian extractive companies align their conduct with a set of standards including the OECD MNE Guidelines, the UN Guiding Principles on Business and Human Rights, Voluntary Principles on Security and Human Rights, and the IFC Performance Standards on Social and Environmental Sustainability.93 The Policy also embraced the need for nonjudicial grievance mechanisms to pro-actively prevent harmful project impacts by “foster[ing] partnerships and effective, respectful engagement.”94 These mechanisms are the National Contact Point for the OECD MNE Guidelines95 and a uniquely Canadian and heavily criticized initiative, the Office of the Extractive Sector CSR Counsellor,96 which has since been replaced by the Canadian Ombudsperson for Responsible Enterprise (CORE) for the extractive and garment sectors.97 Notably, and for the first time, the 2014 Policy not only highlighted the expectation of company alignment with CSR guidance but also provided both an incentive to do so in the form of “enhanced Government of Canada economic diplomacy” and a penalty for “non-participation in the dialogue facilitation processes” in the form of “withdrawal of [Trade Commission Services] and other Government of Canada advocacy support abroad.”98

While the bulk of Doing Business the Canadian Way is concerned with the promotion of international CSR standards with the possibility of soft sanction, note is also made of the implementation or strengthening of concrete legislative measures designed to tackle corruption and transparency of payments.99 The rationale behind these legislative initiatives is compliance with international obligations arising under the OECD Anti-Bribery Convention100 or G8 commitments.101 On the other hand, attempts to enact legislation to facilitate access to judicial remedy have so far failed,102 although the courts may be increasingly open to the possibility of judicial remedy through tort litigation that contemplates parent company liability.103 It is telling that frustration with access to remedy for victims of extractive sector human rights violations has led to the rise of the Permanent People’s Tribunal to legitimate concerns.104 It was hoped that the CORE would provide a more effective nonjudicial grievance mechanism than either the OECD National Contact Point, or the CSR Counsellor, however, this new initiative has been heavily criticized.105 In July 2019, all the civil society and labor union representatives on a multistakeholder advisory body established to advise the government on the CORE, resigned in protest over the government’s failure to give the CORE the necessary investigative powers.106

The Canadian history of attempts to implement corporate accountability legislation for global mining includes the 2010 failure of Bill C-300, despite the fact that it was more about government than corporate accountability.107 One reason put forward by industry opposing Bill C-300 was concern that extractive companies from developing countries, including China, that would be competing with Canadian companies operating internationally would not be expected to comply with similar international CSR standards.108 So it is interesting to observe the emergence in November 2014 of Chinese Guidelines for Social Responsibility in Outbound Mining Investment,109 launched by the China Chamber of Commerce of Metals, Minerals and Chemicals Importers and Exporters (CCCMC).

The CCCMC is a subordinate unit of the Ministry of Commerce of China with membership of more than 5,000 “foreign trade companies in the industry.”110 The CCCMC Guidelines claim that Chinese companies engaged in outbound mining investment:


must thoroughly respect the rights and interests of stakeholders by practicing ethical and transparent behavior and effectively managing the social and environmental impact from mineral exploration, extraction, processing, investment, and related activities and to strive for harmonious mineral development operations.111

However, the Guidelines are not exhaustive, “nor do they exclude concurrent or supplementary application of other social responsibility standards, systems, or initiatives.”112

The CCCMC Guidelines are designed to follow the ISO 26000 Guidance on Social Responsibility113 while taking into account relevant laws and the “Guiding Opinions on Performance of Social Responsibilities by State-owned Enterprises under the Central Government” of the State Council’s State-owned Assets Supervision and Administration Commission (SASAC).114 While the Principles of the UN Global Compact115 and other international standards were taken into account during the drafting of the CCCMC Guidelines,116 the standards that feature most prominently in the Mining Policy Framework and in Doing Business the Canadian Way receive little direct reference here.117 On the other hand, although both ISO 26000 and the UN Global Compact are well established international standards, neither the Mining Policy Framework nor the Canadian policy use these as benchmarks.

Mining industry codes and sustainability standards were reviewed and included in the CCCMC Guidelines.118 Notably, the CCCMC Guidelines state that mining companies should “observe” the UN Guiding Principles on Business and Human Rights throughout “the entire life-cycle of the mining project” and should “ensure non-complicity in human rights violations” in part by operating in accordance with the Voluntary Principles on Security and Human Rights.119 The CCCMC Guidance also provides explicit reference to the importance of respecting the rights of local communities and Indigenous peoples, including the right to FPIC, “irrespective of recognition by the state.”120 Reference here is made to both International Council on Mining & Metals (ICMM) guidance on Indigenous peoples, and to the UNDRIP.121 By contrast, Doing Business the Canadian Way does not make explicit reference to the rights of Indigenous peoples under international law or to UNDRIP—or, for that matter, to the standards of the ICMM.122 This difference is striking, as China takes the position that it does not have any Indigenous peoples, while Canada clearly does.123 Other notable inclusions in the CCCMC policy when compared to Doing Business the Canadian Way are explicit reference to the need to reduce greenhouse gas emissions124 and to carry out social impact assessments that consider gender impacts.125

As noted earlier, China is not an adhering state to the OECD MNE Guidelines, and so has no need to implement a National Contact Point for the resolution of complaints relating to noncompliance. The CCCMC Guidelines do endorse, however, the importance of companies establishing formal grievance mechanisms with third parties in order to resolve community issues, as suggested by the UN Guiding Principles.126 Interestingly, China and the OECD entered into an agreement to develop Chinese Due Diligence Guidelines for Responsible Mineral Supply Chains, completed in December 2015, to align with the OECD Due Diligence Guidelines on Responsible Supply Chains of Minerals from Conflict-Affected and High Risk Areas, but for application to Chinese state-owned enterprises.127

VI. Conclusions: Legitimacy and Transnational Mining Law

This chapter has established that much transnational mining law guidance exists that could help an enlightened company to respect the rights of Indigenous and local communities, as well as avoid human rights violations arising from the operations of public or private security on mine sites. This body of transnational mining law has emerged in response to the environmental and social justice concerns of the Global South, which has challenged the global consensus on mining and sustainable development. If consideration is given to the actors that participated in the creation of this body of transnational mining law, it can be seen that state actors as well as industry associations and civil society representatives participate to differing degrees in different initiatives and that the Chinese experience is suggestive of a broad global reach of these normative developments.

The sources described in this chapter have different normative significance, ranging from “hard” to “soft” law, part of the pluralist mix essential for effective polycentric governance.128 All are increasingly understood as having legal relevance, and so are rightly considered “law,” whether as contractual terms of financiers subject to private law enforcement, or as industry practice with potential to inform the duty and standard of care in tort, or the content of a due diligence defense to a public law prosecution.129 Moreover, there is the potential, as yet unrealized, that these norms could inform another body of law of great significance to host state and mining affected communities—international investment law.

Despite the potential of transnational law to effect change, it is true that for companies that are not enlightened, or are not subject to laws or transnational financing requirements that force them to be enlightened, hard legal sanction rarely flows from a failure to respect rights. This is not to say that there is no penalty—empirical research documents the financial cost to mining companies of a loss of social license.130 However, the international system also provides for investor-state dispute settlement, providing investors with the right to sue host states for the expropriation of the value of investments. These disputes are contemplated by investment agreements in which host states give up their sovereign right to regulate natural resource development within their territories in order to attract foreign investors who seek fair and equitable treatment and predictability.131 While some disputes do not result in rewards flowing to foreign investors,132 too many do, irrespective of investor compliance with international CSR standards, or even the law.

Perhaps a particularly notorious recent example is the case of Copper Mesa in Ecuador. In 2008, the National Assembly of Ecuador issued a Mining Mandate, which canceled the majority of mining concessions in the country at the time and excluded compensation for concession holders.133 These included concessions held by Copper Mesa Mining Corporation (formerly Ascendant Copper) in Ecuador’s Intag Valley. The Mining Mandate cancellation ended more than two years of conflict between the local community and Copper Mesa in which peaceful blockades were met by alleged company-sponsored attacks on local community members.134 Victims were unsuccessful in their attempt to sue Copper Mesa and the Toronto Stock Exchange in Canadian courts.135 In January 2011, Copper Mesa filed a Notice of Arbitration under UNCITRAL Arbitration rules pursuant to an existing investment treaty between Canada and Ecuador, with Copper Mesa claiming that Ecuador had violated its obligations under this agreement. In March 2016, an Arbitral Tribunal of the Permanent Court of Arbitration issued an Award in favor of Copper Mesa, ordering Ecuador to pay damages of approximately USD 24 million.136

Some argue that investor-state arbitration and investment agreements can and will evolve to better account for public interest and international CSR standards.137 Among the concerns expressed over investor-state arbitration today is the lack of transparency, and the qualifications of the arbitrators themselves, who are experts in economic law but not host state policy.138 Yet other legitimacy concerns would arise even if investor-state arbitration were to account for the conduct of mining companies in the assessment of rights and responsibilities.

From the perspective of Indigenous peoples with rights to sovereignty themselves under UNDRIP, the question must be asked as to why investor-state agreements and arbitrations that exclude their participation should decide any critically important matters relating to mining on Indigenous lands. Might a future exist in which states and mining companies were subject to Indigenous institutions and Indigenous laws?139
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 The Standardization of Oil and Gas Law: Transnational Layers of Governance
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I. Introduction

In a globalized environment, with its drive toward harmonization (if not uniformity) of governance of commercial operations, many industries and commercial sectors evince a tendency toward increased standardization of governance1 and “self-regulation,” not rooted in or based on national or state law.2 These phenomena form an important part of a long-standing debate about the existence, meaning, and content of lex mercatoria, the global law merchant that is autonomous from the state-made legal orders.3 Some of the key questions in this debate are: Does the law governing business transactions that is autonomous from that state-made law really exist? If so, what are its sources and what legal consequences do they produce? These questions have also been directed at the oil and gas industry—the focus of this chapter—which is a major economic and energy sector with an enormous impact on world economy, commerce, environment, employment, and daily lives of people. It has been argued, for example, that due to the proliferation of the nonstate made rules and norms a “transnational petroleum law” or lex petrolea has emerged.4 While the meaning of the term “transnational law” is notoriously difficult to define,5 the following characteristics feature prominently in the transnational law discourse:6 its concern with activities transcending national borders; autonomy from the state-made law, whether domestic or international; its being created by nonstate, industry, or commercial actors; its constituting “a distinct regulatory space” that “differ[s] from the national and the international due to its de-territorial scope and its hybrid, public-private constitution.”7 It is in this sense that this term will be used here.

The argument as to the existence of transnational petroleum law rests on several interlinked premises. One is that there is a global petroleum community that has created this specialized legal order.8 This premise is based on the idea of “legal pluralism,” according to which the characterization of a source as “law” depends not on whether it is made by the state but on whether it has been made by an appropriate institution within the relevant community: “whenever there is a social body that meets a certain degree of autonomy sand organization there is manifestation of the law.”9 Another premise is that autonomy of lex petrolea flows from its self-sufficiency, derived from its sources and its being a specialist branch of lex mercatoria.10 Yet another premise is that cross-border contracts function best in a legal order which is transnational in character.11 While there is no agreement on the precise definition of lex petrolea, the following seems to capture its essence: “norms or principles of law of particular relevance and application to the international petroleum industry, developed through the usage and practices of the industry to meet its needs and specificities and which attain their legitimacy as ‘law’ through their acceptance by the industry and the decisions of international arbitral tribunals.”12

As seen from this definition, one potential source of lex petrolea is international arbitration cases. Many of them have been reviewed extensively elsewhere13 and, in this author’s view,14 do not establish a comprehensive, systematic, and coherent body of principles, rules, norms, and considerations that are unique to oil and gas,15 being largely concerned with more generic foreign investment and contract law issues.16 This chapter focuses on other sources, specific to the oil and gas industry, that can potentially lead to the emergence of transnational petroleum law. These are: model contracts, industry usages, standards, and guidelines promulgated by various industry organizations and associations. The existing scholarship presents general arguments about the existence of such sources, making sporadic references to them, but it has neither identified and presented them systematically nor revealed their precise content and mutual interaction. Similarly, an important question of whether these sources have grown into a well-organized system of governance has not been sufficiently addressed.

This chapter seeks to fill this gap, by focusing on the context specific to oil and gas and not on that of general fields of investment or contract law. It identifies and examines the main sources, governing the international oil and gas operations around the world, with a view to examining whether transnational petroleum law has emerged. This chapter explores the nature of governance in the petroleum industry and the extent to which the oil and gas industry is self-governed or governed by the state-made law. It assesses the degree of standardization of governance to determine whether it is so high as to give rise to the emergence of lex petrolea.

The engagement in the debate about the existence and content of lex petrolea has significant practical consequences. If such a legal order, that is autonomous from those that are state-made, exists, its constituent sources, such as industry customs and usages, should arguably be binding on the relevant parties even if they are not part of the applicable state-made law (domestic or international). In other words, lex petrolea becomes part of a legal framework, governing the international petroleum operations. Even if, as this chapter will argue, lex petrolea does not exist as a mature legal order, it will be shown that the non-state-made sources, such as model contracts, industry standards, usages, and practices, are a vital part of the governing framework. It will be suggested that, while they do not give rise to an autonomous legal order, they constitute “transnational layers of governance” that, in a very real sense, regulate the relevant parties’ conduct, rights, obligations, and liabilities.

Despite the significance of these non-state-made sources, little has been done to examine where they are to be found, their content, role, and interrelationship. There is no methodology for understanding and dealing with them. Without such a methodology, much uncertainty will remain regarding the precise principles, rules, and standards that govern the rights, obligations, and liabilities of the parties to various legal arrangements made in the course of petroleum operations. This chapter therefore places particular emphasis on these sources, by defining and systematizing them, identifying problems with their conceptualization and application, presenting factors relevant for determining their precise legal significance. This discussion is intended to provide the basis for further research into methodologies for dealing with the non-state-made sources of governance. The discussion is confined to the exploration for, development, and production of oil and gas (upstream) and does not address other chains of operations, such as midstream or downstream.

II. Overview of the Oil and Gas Industry: Operations, Key Players, and the Legal Framework

Oil and gas are a major energy resource, accounting for approximately 60 percent of the world’s commercial energy mix, and a key driver of world economy.17 The role of this natural resource, and the petroleum industry, will continue to be highly significant for the world economy, economies of individual countries,18 and the standards of living and lives of people. A wide range of operations must be carried out to ensure that petroleum is found, extracted, processed, transported, and that petroleum/petroleum products reach their ultimate consumer. All these operations are usually divided into three stages: “upstream,” covering exploration, development, and production; “midstream,” covering processing, storage, and transportation up to the point of sale; and “downstream,” covering refining, sale, marketing, and distribution.19 This chapter will focus on the upstream operations. The key players within the industry include: the so-called “majors” (major vertically integrated international oil companies (IOCs));20 other vertically integrated companies operating on a smaller scale than the “majors”; “independent” companies, specializing in certain operations;21 oil- and gas-producing countries that often entrust the management of the petroleum sector to their national oil companies (NOCs).22 Many states and their NOCs have developed much experience and expertise in relation to the oil and gas sector. NOCs also control most of the world’s undeveloped resources.23 Nonetheless, with the oil and gas operations being highly risky, capital intensive, and requiring much specialist expertise, equipment, and technological know-how, most petroleum-producing states are not able to carry out the exploration and production (E&P) operations on their own and need to involve IOCs. This factor, and the fact that it is the state that is usually the owner of natural resources,24 have predetermined the structure of a legal framework governing E&P. At its core, lies a legal arrangement between the state and/or its NOC and an IOC(s) (known as a “granting instrument”), such as a contract or a license whereby an IOC is granted the E&P rights by the state. A granting instrument will be rooted in a state’s legislative framework that regulates the petroleum operations and sector. This legislative framework typically starts with the constitution,25 followed by the specific petroleum law or code (and other relevant legislation relating, for example, to land, taxation, company law, health and safety, or environmental protection), and detailed regulations.26

The legal framework, described earlier, emanates from the state (a “vertical” arrangement) and provides an underlying source of regulation of E&P. However, there are other important sources of governance. Once an IOC has been awarded the E&P rights, it will have to enter into many other commercial transactions with each other and with other companies (“horizontal” arrangements). They include such arrangements as the area of mutual interest, joint bidding, joint operating, unitization, lifting, service, confidentiality agreements, sale and acquisition of petroleum assets (farm-outs, exchange of assets, share and asset sales), decommissioning security agreements. These are commercial contracts, but, being concerned with or flowing from E&P, they are inextricably linked and must comply with the underlying vertical regime. It is the combination of a vertical regulatory regime, including a granting instrument, and the horizontal arrangements that constitutes the primary sources governing E&P.

III. National Regulatory Regimes: Internationalization and Convergence?

Throughout the development of the oil and gas industry, various granting instruments (also known as the petroleum “arrangements or regimes”) have evolved. Their evolution has been intimately linked with global political and economic developments, such as the changes in the world order generally occurring from the middle of the twentieth century when many countries that had been under colonial rule or domination gained their independence. Prior to that period, the petroleum regimes have been characterized by a striking imbalance of power between host states, most of which were under the colonial rule of Western states, and IOCs. Those regimes, structured as what are now called “old concessions,”27 reflected that imbalance, with IOCs acquiring ownership rights of the entire production, holding concessions of very vast areas (sometimes entire territories of countries), controlling the pace and extent of operations, and paying very little to host states in area rentals or royalties and, rarely, taxes.28 As the oil-producing states gained independence, there had been a concerted move, culminating in the proclamation of the New International Economic Order,29 to restructure the petroleum arrangements to assert state sovereignty and control over natural resources.30 Over time, this move has resulted in different types of granting instruments, all of which are used in the world today. They all have their distinctive features.

A licensing regime or a Modern Concession Contract (MCC) is structured very similarly to an old concession, but its terms are much more favorable to the state. In this arrangement, a licensee/concessionaire has access to the entire production and normally acquires ownership of it from the point of wellhead. The licensee/concessionaire is responsible for all operations, bears all risks, including the loss of its investments in case of non-(commercial) discovery. It is not reimbursed by the state for its work, but it is intended to get reimbursement and remuneration from the production. The state normally has no access to production, unless: there is a right of the state or its NOC to buy some of it; the state/its NOC has an option to join in the operations (after commercial discovery); or there is an obligation on an IOC to sell some or all of its production in a domestic market.

In a Production Sharing Contract (PSC), the most popular arrangement among developing countries,31 an IOC acts as a “contractor,” hired by the state/its NOC to perform E&P. It does not have an entitlement to the production, as an IOC has in a license/MCC. The state is usually proclaimed as the sole owner at all times. However, the contractor is paid in oil/gas and ownership of production eventually passes to an IOC at some remote point (in space and time), such as the point of export, delivery, or sale. The payment takes the form of “cost oil” to reimburse an IOC for the costs it has incurred and “profit oil,” which an IOC shares with the state/NOC in accordance with an agreed formula.

In a Risk Service Contract (RSC), an IOC also acts as a “contractor,” but its standing is further diminished as it is usually not entitled to get the production and is simply paid a cash fee for its services (structured as reimbursement and remuneration). The contractor may, however, have a limited (production) buy-back option. The diminution in an IOC’s standing is also evidenced at the production stage, where the state/NOC normally takes over the operatorship and control of the operations. There are varieties of RSCs, and one prominent example is a Buy-Back Contract (BBC), which was used in Iran. One key difference between the RSC and BBC is that, in the latter, the contractor is reimbursed and remunerated by means of a long-term sales agreement, whereby the contractor purchases the production at a discounted rate over a long period of time.32

A Joint Venture (JV), whether contractual or equity, could be regarded as another alternative arrangement between a state/NOC and an IOC, but it is often used in conjunction with one of the aforementioned arrangements. For this reason, it is usually not seen as a stand-alone upstream arrangement: it is not a granting instrument in itself and has to be attached to some other arrangement.33 Where a JV is used, any of the above arrangements become “hybrid” because they no longer function in their “pure” form. If a state/NOC is party to a JV with an IOC, it will have to contribute its share of costs and possibly even perform the operations if it becomes the operator in a contractual JV. In principle, the state may even bear the risk of loss of investment in the case of noncommercial discovery. However, because states are usually not willing to bear that risk, it is common for the state party to be “carried through” (“carried interest”) the exploration phase by other JV parties.

This brief survey shows that there are not many types of granting instruments, used around the world. Their menu and meaning are now standardized. The discussion so far has focused on their distinctive features, but the features they have in common by far exceed those that differentiate them. A few examples will suffice. Most arrangements are divided onto three phases—exploration, development, and production—each of which, due to its nature and purpose, necessitates a number of typical provisions. In relation to all phases, granting instruments will typically require an IOC to prepare a plan, program, or budget (containing the minimum work expenditure and minimum work obligations) for the specified period or phase, which need to be approved by the state/state authority. Without such an approval, an IOC is not able to carry out the proposed operations. The vast majority of petroleum regimes invariably contain the “relinquishment” provisions, according to which an IOC must or can choose to give up part of the area, in respect of which it has been awarded the E&P rights. The same can be said about the so-called “ring fencing” provisions that do not allow an IOC to transfer or credit its obligations from one block or contract in respect of its obligations in another block/contract. Whenever the exploration works are performed and a discovery is made, the issue of whether the discovery is “commercial” needs to be addressed. While the regimes adopt different approaches, they often require an IOC to submit an appraisal program for state approval, without which an IOC cannot proceed with the evaluation of the discovery. Concepts used in defining an IOC’s payment obligations—such as royalties, signature/information, or production bonuses—are also well known, standardized, and widely used. Finally, all regimes contain some “local content” and domestically oriented requirements, such as an IOC having to procure local goods and services, employ local personnel, invest in training, research and development, supply production to the domestic market, and transfer technology.

This standardization of domestic regulatory regimes can be explained by several reasons. First, the legal provisions are dictated by the industry specific commercial realities, purposes, logistics, and functions of E&P.34 Secondly, states observe each other’s experiences and often borrow ideas and legal innovations from other states, of which the wide adoption of the PSC is a good example. In a similar vein, states learn from the industry and IOCs’ experiences and adopt practices35 and legal solutions/structures from them. States are also influenced by and adopt the recommendations of international organizations, such as World Bank, in drafting their petroleum legislation.36 Finally, much knowledge and expertise is disseminated through international law firms, private consultancy, events organized by international bodies and associations, legal academia, and education.37

It can be argued that high standardization of the states’ regulatory framework is a source and evidence of transnational petroleum law. After all, legal thinking, language, concepts, and structures through which the oil and gas operations are understood, rationalized, and governed by the state regulatory regimes worldwide are standardized to a very high degree. This creates internationalization, harmonization, and convergence of governance, which are not too far away from the ideas of uniformity and universality, on which lex petrolea is arguably based. Nonetheless, it seems premature and, to an extent, incorrect to speak of lex petrolea, as far as state regulatory regimes are concerned. Despite their standardized nature, the body of rules and principles regulating E&P in a given state will, in most cases, be rooted in and derive their legal force and validity from the domestic law of that state. “Law,” “governance,” and/or “regulation” are not just about legal structures, concepts, and language, but more importantly are about specific rules, terms, and standards with which IOCs and the state party must comply. While the structure, nature, and purpose of many of the provisions are similar, the precise content and terms of each legislative framework and/or granting instrument will be specific to each state and its granting instrument. There is no universality of the specific rules and terms that ultimately govern E&P. That said, the standardization of the states’ regulatory regimes has created a common frame of reference for states, making their experiences more relevant to one another than ever before. This will only increase convergence and internationalization of governance of the upstream sector worldwide.

On one level, however, the standardization of governance has the potential to contribute to the emergence of lex petrolea. As explained later, individual or collective experiences of domestic regulatory regimes have the ability to evidence and generate some specific transnational standards, good practice, or usages both for states and IOCs. The international petroleum industry experience arguably comprises all oil- and gas-producing countries, making each country’s individual experience potentially relevant.

IV. Model Contracts: Reflection or Development of Standards, Practices, Norms?

The oil and gas industry has come a long way in standardizing various horizontal arrangements. There are a number of industry associations and bodies that, since 1950s, have produced model or standard form contracts (SCs) that have been used widely around the world. These include: the Association of International Petroleum Negotiators (AIPN),38 American Association of Professional Landmen (AAPL),39 the American Petroleum Institute (API),40 Canadian Association of Petroleum Landmen (CAPL),41 International Association of Drilling Contractors,42 and many others.43 There are many benefits associated with promoting standardization through SCs, which include: an increased speed of negotiating and drafting of contracts; the saving of time and reduction of transaction costs that lead to an overall efficiency; improvement in understanding of transactions across the industry and increasingly shared expectations of the contracting parties, all of which can avoid or reduce disputes and improve commercial relationships; and a continuous improvement in the quality of contracts.44

The extensive use of SCs in any industry can be seen as creating an autonomous legal order, a form of industry self-regulation alternative to the state-made law. In a cross-border context, it has been argued that such extensive self-regulation creates a form of transnational law.45 First, SCs provide a “framework…of routine and custom, that establishes a social context in which the parties can understand their business relation and their mutual expectations.”46 It is possible to go further and suggest that this social context helps form and enhance a sense of community in a given sector, an essential ingredient in the formation of an autonomous legal order such as lex mercatoria or lex petrolea. Secondly, sophisticated and complex commercial sectors, such as oil and gas, require highly detailed and sector-specific regulation, which, it can be argued, state-made law is unable to provide, whereas it is exactly such regulation that industry SCs provide. Thirdly, by providing detailed regulation, SCs, having potential to develop into industry customs, can be seen as “a system of default rules, like the implied terms of the common law and the supplementary laws of codified legal systems.”47

SCs are widely used in the oil and gas industry, and this line of argument can be applied in respect of it. Experienced industry practitioners argue that SCs, having gone through a thorough, well-documented, widely represented, and peer-reviewed process, are “the most credible source of lex petrolea.”48 However, there are a number of arguments that point to the need for caution in unreservedly treating SCs as evidence of lex petrolea, which implies the existence of uniformly adopted and applied benchmarks, rules, principles, standards of conduct, and practices. First, SCs are only the starting point for drafting a contract,49 which is ultimately tailored to its particular circumstances, the contracting parties’ needs, and the law governing the contract.50 Secondly, while leading associations, such as AIPN, attempt to ensure that these contracts reflect the existing industry practices,51 ultimately they are based on the views and experiences of their drafters.52 It cannot be assumed that every provision in every SC represents a universally accepted industry practice. Thirdly, not every SC necessarily contains an industry practice in it.53 Some provisions in SCs or SCs in their entirety may simply reflect what the drafters thought were the best solutions to the problems at hand. However, with time, particularly if an SC relates to a transaction arising frequently, a wide usage of such an SC, by creating a framework for consistent treatment of similar transactions, may generate a wider industry practice, standard or usage.54 Fourthly, which SC or which provisions in a given SC reflect or contain globally accepted industry benchmarks, practices, or standards?55 No systematic study addressing this question has yet been carried out. Without it, the argument that SCs are a source of lex petrolea will continue to encounter considerable skepticism. This argument will also have little practical value since for lex petrolea to work in practice, its content needs to be verifiable and identifiable.

These problems notwithstanding, an extensive usage of SCs in practice has undoubtedly produced much harmonization in governance of transactions, entered into by oil and gas companies. At the very least, they provide the basis, structure, conceptual, and legal language for most transactions around the world and common solutions to typical problems. As recently recognized by the Court of Appeal of New Zealand in respect of the 1995 AIPN Model Contract on Joint Operating Agreement (JOA) this model contract is “widely used as a starting point for such contracts.”56 Although an SC is merely a starting point, it is likely that in most cases, the contracting parties will continue to operate within the framework and structure of that SC. Many of the concepts and solutions in an SC are likely to be retained. After all, parties resort to an SC in pursuance of one or more of the benefits mentioned earlier.57 Otherwise, they would have used one of their own model contracts or drafted a contract “from scratch.”

In some cases, it can be asserted with some confidence that an SC has a prominent standing within the industry and reflects, to a significant degree, an international industry practice or standard. A number of the AIPN’s SCs can potentially be reflective of international industry practices, but the primary example would be the already mentioned AIPN Model JOA, which is now in its 2012 version58 and its best known SC.59 A JOA is a contract commonly entered into by companies,60 who have been awarded a granting instrument by the state to pursue E&P. Companies enter into a JOA in order to share risks, learn from each other’s expertise and technology and save costs by avoiding the duplication of personnel, facilities, and equipment.

A JOA defines the parties’ rights and duties and allocates costs and liabilities between them. Among other things, a JOA provides for: the ways in which the operations are to be conducted by the operator and financed by the parties; how decisions are to be made; legal consequences of defaults and withdrawals by a contracting party; whether and how interests in a JOA can be transferred.

The AIPN Model JOA has been developed for international use, except in the United States, Canada, UK North Sea, and Australia, which tend to use model JOAs developed by their own industry associations. There is little doubt that this model reflects the basic scheme and features common to JOAs used around the world,61 such as: the entrusting the performance of operations to the “operator” (usually, a party with the greatest participating interest), with all parties having to provide their financial contributions in accordance with their share in a JOA by responding to the operator’s “cash call”; the duties and liabilities of the operator; the decision-making process, normally conducted within the operating committee; the mechanisms of the protection of parties with minority interests, such as “sole risk” or “nonconsent” options; issues relating to budgets and the operator’s need to seek authority for expenditure (AFE) from other JOA parties; consequences of defaults and withdrawals; transfer of interests and changes in control of the parties; allocation of production. Many of its provisions are likely to reflect an industry practice. Take an arbitration case62 that concerned a provision, based on the AIPN Model JOA, whereby a party, failing to make its financial contribution in response to a cash call within sixty days, was required to forfeit and assign its participating interest to a nondefaulting party upon the receipt from the latter of a default notice. The tribunal appears to have treated this provision as “standard practice in the oil and gas industry.”63

Still, the question of whether the same is applicable to other provisions of this well-known SC demands a separate examination of each clause. It is submitted that no assumption should be made about the existence of a particular industry practice or standard merely by virtue of a provision being included in an SC. For instance, some practitioners report that the use of AFEs, which were either informational or mandatory in the 1995 JOA model, is not a universally accepted industry practice despite their apparently wide usage.64 It is also the case that most SCs undergo periodic revisions to reflect the changing needs and realities of the industry, as well as experiences with the use of SCs in domestic jurisdictions. Even if SCs initially reflect industry practices, the latter are never static. The power of an SC to evidence the existence of a practice or standard must always be verified.

V. The Search for Industry Standards and Good Practices

A. What Is an Industry Standard?

Few areas of life and no industry today are free from the influence of pieces of technical advice, often referred to as “standards.”65 There is no universal definition of a “standard.” It can be understood as a benchmark or a level of quality or attainment with reference to which something is evaluated or the compliance with which is desirable or expected.66 Standards, often created by nonstate bodies, organizations, or associations, are usually voluntary and for this reason can also be described as “pieces of general advice offered to large numbers of potential adopters.”67 Some leading standard-setting organizations, such as the International Organization for Standardization (ISO), define a standard as “a document that provides requirements, specifications, guidelines or characteristics that can be used consistently to ensure that materials, products, processes and services are fit for their purpose.”68 Standards are usually expressly spelled out in a document and originate from a specific source.69 Despite standards being voluntary, standardization, being a rulemaking activity, has become a form of governance or regulation.70 In a globalized environment, standards acquire special significance. They enable people and companies to interact, co-ordinate their activities, and facilitate communications between them.71 With globalization comes transnational markets, and global standards can be an important instrument in creating such markets.72

Against this background, there has been considerable push within the oil and gas industry toward the development and use of various standards. This is how a leading industry association, the International Association of Oil & Gas Producers (OGP), signals the significance of standards: “Standards are like DNA. They are the basic building blocks for all technology and economic systems.”73 More specifically, standardization and the participation in these processes are perceived to have many benefits, including: improvement in quality of goods, services, processes; compatibility and efficiency; reduction in cost and time; improvement in environmental protection and people safety; sharing and dissemination of knowledge; technology transfer to developing countries and helping them develop their own technological capacity; reduced government regulations; and opportunities for networking and learning.74 The OGP states that the achievements in E&P would not have been possible “without standards for platforms, equipment, systems and other essentials.”75 Similarly, standards are said to be vital for “the technical definition of oil and gas installations,” and good standards “make exploration, development and operation easier in an increasingly more complex and globalised industry.”76

The international oil and gas industry makes use of several thousand standards today.77 Most of them have been developed by the industry organizations and associations, of which there are many,78 but some notable examples include: the American Petroleum Institute (API)79 or the Energy Institute.80 Another notable example of a nongovernmental organization that produces international standards for many industries, including oil and gas, is the ISO.81 There is a close linkage and interaction between various industry standards and the ISO standards, with considerable reciprocal influence between them. International intergovernmental organizations, such as International Maritime Organization or the International Electrotechnical Commission (IEC),82 also produce standards that are relevant to and used in the oil and gas industry.83

These and many other bodies produce a great number of technical standards, and it is impossible to reproduce them all here. The functions of standards can be categorized in different ways. Simply put, standards can: be concerned with the definition and classification; focus on the governing processes; or provide for what the relevant actors should have, such as an organization having to have a certain structure or an individual having to undergo certification.84 A more elaborate way85 is to classify standards as “quality,”86 “informational,”87 “uniformity,”88 “professional conduct and certification,”89 and “interoperability”90 standards. There is no doubt that either of these two classifications captures the functions and roles of standards produced within the oil and gas industry. A more sector-specific, but an extremely selective, list of standards within the oil and gas sector includes those in respect of: equipment,91 materials,92 planning, design, construction, installation, operation, and maintenance of equipment, facilities, offshore platforms, cranes, petroleum measurement, health and safety, and environmental protection.93

These industry (and nonindustry) documents provide for what the industry and international organizations consider to be the best or optimal benchmarks for various aspects of oil and gas operations.94 It is many of these standards that oil and gas companies, operating around the world, follow. Technically and practically, it is impossible to carry out operations without following an industry-recognized standard. It is also very much in IOCs’ interests to follow them since, as explained, doing so brings about many benefits, such as cost and time saving, as well as improved efficiency and quality of operations, processes, and products. A number of these standards are also incorporated in the legislation of petroleum-producing countries95 and/or in their respective granting instruments. By being so incorporated, standards are translated into requirements or legal obligations that IOCs operating in those countries must meet. Much of the technical and technological core of petroleum operations is thus governed, in a very real sense, by industry and nonindustry standards.

Only widespread recognition of a standard within the industry worldwide can make a standard become part and evidence of the existence of the alleged transnational petroleum law. The question of which standards have achieved such recognition ought to be the subject of a separate and systematic investigation, but, in principle, some of such standards can be identified. For example, the API Spec 6A Wellhead and Christmas Tree Equipment (and a very similar ISO 10423) and IMOs Code for the construction and equipment of mobile offshore drilling units have been said to be “key standards for the oil and gas industry.”96 Although such fragmented examples can be found, there are challenges to be overcome before precise answers to this question can be given.

One challenge relates to a situation where there are several recommended benchmarks/standards, produced by different bodies that are used internationally. What criteria are to be used to decide which of them constitutes a global standard, and what is the source from which these criteria originate?97 Sometimes, it will be possible to find a common ground or at least a common framework in those standards and arguably that common ground or framework could provide a basis for developing a globally acceptable benchmark or framework. For instance, it has been argued in relation to environmental protection in the oil and gas operations that several general “international best practices” are identifiable—environmental and social impact assessment, environmental management systems, environmental performance evaluation, environmental monitoring and auditing, and environmental reporting—despite the detailed aspects being different due to the multiplicity of the potentially relevant standards.98 But if the underlying benchmarks in several competing international standards are different, a choice may have to be made between the lowest and the most rigorous standard. It is probably easier to find the “lowest common denominator” on a global level, considering a great variety of comparator countries involved, many of which are at different levels of economic, political, technological, and legal development. It may be for this reason that support thus far has been voiced in favor of this position.99

Another challenge arises from differences in the designation of the industry recommended practices, that includes “standards,” “guidelines,” “specifications,” “workshop agreements,” “recommended practices,” “codes,” “bulletins” or “technical reports,” and others. These differences are not merely those of labeling, but are treated by some industry bodies, producing these documents, as different in terms of their nature, purpose, function, and, probably, “weighting.”100 Many questions have to be tackled to determine the legal significance and relevance of all these documents. Which of them truly reflect a global industry standard? Do the differences in designation reflect an implicit “hierarchy” of these documents in the sense that some carry greater weight than others? If so, with reference to what criteria is such an order to be developed? Can we simply rely on how a relevant industry body ranks and categorizes them? While answers to these questions can never be “exact science,”101 it is submitted that without at least a workable methodological approach to tackling these questions, an argument in favor of the existence of lex petrolea is not convincing. For lex petrolea to be viable and have real practical value, there must be a reasonable degree of order and certainty as regards its constituent sources and methods of identifying, interpreting, and applying them. One will hardly find in the alleged body of lex petrolea any such methodology. Considering a multitude of standard-setting bodies and standards produced by them, developing such an order should be a separate and systematic undertaking. What follows are general factors to be taken into account in answering the questions posed in this paragraph, identifying what constitutes a global industry standard or practice, and in assessing its weight for the purpose of a legal analysis.102

First, the reputation and authority of a standard-setting body/organization as well as the competence, experience, and sphere of expertise of a team that developed a standard are relevant for assessing the quality of a standard and the extent to which it may reflect an industry best practice.103 Secondly, not every industry standard is necessarily based on the “best” practice.104 For example, the considerations of standardization and uniformity may outweigh those of quality in a particular case. Therefore, if it is shown that a particular document or practice is used with a high degree of regularity, that will strengthen the argument that such a document/practice constitutes an industry standard. Thirdly, how widely a document/practice is followed105 is highly relevant to determining whether it can constitute a global industry standard. While a threshold should naturally be very high, a universal usage of a standard can rarely, if ever, be demonstrated. Therefore, no more than “wide” knowledge, acceptance, and usage of an alleged standard by the relevant actors within the industry can be expected. Fourthly, the more widely represented and diverse the team developing a standard, the greater the potential for the standard to have a global influence. Fifthly, an established standard that has been in use for a considerable time is likely to carry greater weight than a newly adopted standard. That said, a newly adopted standard may become a global industry standard if, for instance, it reflects or is based on an already existing practice. Even if not, a new standard can, by virtue of the authority and expertise of the body/team that created it, become an industry-wide standard, particularly where many industry players have promptly adopted and followed it. Sixthly, the way a standard-setting body characterizes and explains its documentation is a useful guide as to the purpose, nature, and standing of a particular document and should be taken into consideration.106 Seventhly, the standard-setting scene is very dynamic. Arguably, the more frequently standards change or are revised, the greater is the challenge for them to amount to a globally used standard. It is those standards that have withstood the test of time and have been accepted globally that will form part of lex petrolea. Finally, the dynamics of the standard-creating process are relevant since an alleged standard may have emerged not because it reflects or contains a well-established or best practice, but because standard setting is used as a competitive tool by certain self-interested companies/groups107 or because of “regulatory competition,” with an organization trying to establish or promote itself as a leading standard-setting organization.108 Given the possibility of an organizational or corporate self-interest, a finding that an industry-wide standard exists should not be made easily, reinforcing the previous point109 that a threshold for establishing a global industry standard should be a high one.

These factors are only a starting point for how industry standards are to be dealt with, and a more systematic investigation is needed. Whether a particular document contains or reflects a global industry standard is to be examined on a case-by-case basis. Even if a particular industry document is found to be an industry “standard” or “good practice,” what does this finding mean for the purpose of legal analysis? Should one contracting party, such as the state/NOC in an upstream contract or an IOC in a commercial contract, be able to argue that the other contracting party has breached a contract because such a standard or “good practice” has not been observed? This question is difficult if a contract or the applicable legislation does not contain clauses requiring the observance of “international industry standards” or “good oilfield practices” and if they do not amount to an industry “usage” or “custom.” Put differently, are industry standards or practices, if found as such, binding in themselves? The answer should generally be “no” because in such a case there is no legal basis for implying a duty to comply with such standards or practices. It can, of course, be argued that “the traditional form of channelling trade practice into law is no longer a primary link,” that transactions, including those involving oil and gas, “require more complex, specific [industry] documentation and legal certainty” and that “[c]odified private rule making…has widely replaced usages in this function.”110 This position is based on the view that today “standardization moves contract away from two-sided autonomous agreement to a specific form of private regulation.”111

This line of thinking helps underscore the increasingly important role of industry standards. However, this does not mean that every industry standard creates legal obligations on an individual party. Such an approach would not be conducive to certainty and promotion of economic activity, which are key purposes of effective economic governance. The recognition of standards gaining a prominent place in a framework of sources, governing petroleum operations, should not dispense with a traditional contract/private law analysis that provides certainty and precision as to the contracting parties’ rights and obligations. A modern contract law framework will also determine the extent to which industry (and other) standards should influence the parties’ rights and obligations, providing a kind of hierarchy of such standards depending on their “legal weight.”

Taking the UNIDROIT Principles of International Commercial Contracts (UPICC) as a reference point seems highly appropriate since they claim to represent lex mercatoria,112 of which lex petrolea, if it exists, is merely a specialist branch. Following the approach of the UPICC, if a standard amounts to a usage, the contracting parties will be bound by it.113 If not, being part of the relevant circumstances against which the parties’ contractual intentions and expectations have developed, a standard or a practice is still to be taken into account in contract interpretation.114 A well-developed contract law, such as the UPICC, thus provides an appropriate framework, albeit a general one, for determining the legal consequences, flowing from a document produced by some industry body, for the contracting parties. As shown later, the UPICC are also useful in terms of providing criteria for determining what constitutes a “usage” or “custom.” The binary distinction between usages, binding on the contracting parties, and other factors, relevant to contract interpretation, offers a starting point for ranking and conceptualizing industry documents. The UPICC can strengthen the argument as to the existence of a viable lex petrolea by providing a coherent framework that has gained wide international recognition, and a consistent, albeit very basic, methodology for incorporating industry standards into the system of sources governing petroleum operations.

Thus, if an industry standard does not amount to a usage, it should be treated as a kind of “soft law.”115 It forms part of the body of sources that signals general norms and expectations in the industry. However, even in this capacity, a standard can influence the legal consequences for the parties to a respective vertical or horizontal arrangement. With legislation and contracts often having to be interpreted against what is commonly accepted in the industry, these standards can influence such legislative and/or contract interpretation. At this point, it should be noted that there is a mutually legitimacy-reinforcing role between industry standards and court/arbitration decisions. The reliance on a standard in legal reasoning in a judicial/arbitral decision strengthens the standing of a document as an “industry standard” and an authoritative source of governance.116 It may even confer an (almost) binding character on the standard if such cases are subsequently invoked as precedents.117 At the same time, courts and tribunals are likely to be open to relying on such “industry standards” since the latter are often seen as “neutral,” based on “technical expertise” and “objectivity.”118 One challenge is to determine, in a particular case, the precise “legal weight” of each of the potentially relevant standard for the purpose of legislative or contract interpretation, or both. The general factors, set out earlier in relation to industry standards,119 are also relevant in this context.

B. Industry Standards as “Hard Law”

Increasingly, standards will be more than just a factor in legislative and/or contract interpretation. They can translate into strict legal obligations in a number of ways. One case, noted earlier, is where compliance with industry standards or practices is specifically required by the relevant legislation, such as the law/statute,120 regulations, or both,121 and/or by the relevant granting instrument (a contract/license). Another is that of various generic clauses, invariably used in domestic laws and granting instruments122 and commercial contracts.123 These clauses require compliance with “petroleum practices recognised by the international petroleum industry,” “good oilfield practices” (GOPs) or the need to perform obligations in “an efficient,” “prudent,” or “workmanlike manner.” Noncompliance with such practices constitutes a breach of an instrument, containing such clauses. Despite their widespread use, their precise meaning is elusive, mysterious, and uncertain. There is no doubt though that a vast pool of constantly proliferating and changing industry (and nonindustry) standards is a major source for determining what a “good oilfield practice” and similar concepts mean in the particular circumstances.124 Therefore, it is clear that due to a broad scope of such clauses and their nearly universal usage, a substantial part of the legal framework governing upstream petroleum operations, not least the state-made law, is premised and dependent on the existence of international industry practices and standards.

These generic clauses, GOPs and the like, represent a common thread running through both vertical and horizontal layers of governance regardless of the jurisdiction where the operations take place. Regarded by some experienced industry practitioners as “the common law of the oilfields,”125 GOPs certainly provide a strong argument in favor of the existence of transnational petroleum law. In fact, extensive references to them (and to similar sources such as “international petroleum industry practices”) in vertical and horizontal arrangements arguably evidence that all industry players, including states and their NOCs, recognize the existence of transnational petroleum law or, at least, of a transnational source of governance. Determining the meaning of GOPs and similar clauses is critical for the very argument as to the existence of lex petrolea. If they are definable and workable, it is difficult not to agree that these clauses have grown into a truly transnational layer of governance, given their valuable function in governing and enabling oil and gas operations and their ability to produce distinctive legal consequences; and vice versa, if their content and meaning cannot be identified, that would undermine both their practical value and the argument as to the existence of lex petrolea. From a practical angle, given a wide usage of such clauses, a reasonable degree of clarity and/or guidance as to their meaning is essential for the viability and effectiveness of all legal arrangements, incorporating them, and all the players affected by these arrangements.

What are the sources from which this meaning can be derived? The starting point is the state’s legislative framework and granting instruments, which reflect, to a degree, the existing international industry practice.126 Definitions in them tend to be rather broad and remarkably similar. An example of a concise definition is provided by the Australian Offshore Petroleum and Greenhouse Gas Storage Act 2006, where GOPs are defined as “all those things that are generally accepted as good and safe in: (a) the carrying on of exploration for petroleum; or (b) petroleum recovery operations.”127 A more elaborate definition is exemplified by the Oil and Gas Law of the Kurdistan Region—Iraq, where GOPs are understood as aiming to ensure:

(1) conservation of Petroleum resources, which implies the utilization of adequate methods and processes to maximise the recovery of hydrocarbons in a technically and economically sustainable manner, with a corresponding control of reserves decline, and to minimise losses at the surface;

(2) operational safety, which entails the use of methods and processes that promote occupational security and the prevention of accidents; and

(3) environmental protection, that calls for the adoption of methods and processes which minimise the impact of Petroleum Operations on the natural environment.128

All the said aspects—conservation of resources, safety and environmental protection, and other “good practices” in E&P—thus constitute the core meaning of GOPs. Each country’s experience in respect of defining and developing GOPs can potentially inform and be drawn upon by other countries if the issues and circumstances, to which GOPs relate, are comparable. There is much room for cross-fertilization of ideas and for one country’s experience to influence the interpretation and application of legislation and granting instruments, incorporating GOPs and similar concepts, in other countries. This may be particularly so where state authorities in some country have developed detailed guidance as to the meaning of GOPs129 or where there is a body of case law addressing GOPs.130 It is worth repeating that the very fact that the vertical and horizontal arrangements so often refer to industry GOPs and similar concepts is an acknowledgment by all the actors that such practices exist and are often universal and transnational in character, transcending geographical and legal borders.

Other sources from which the meaning of GOPs can be derived include a body of specific industry standards and SCs, both of which have been discussed. Yet another source is a body of cases, decided either in a particular jurisdiction or in international arbitration,131 which concerns concepts similar to GOPs.132 There is an intimate link between many of them, and they are sometimes used interchangeably133 or defined with reference to one another.134 Thus, whether the operator has committed gross negligence or acted as a “prudent” operator, as is often required by petroleum contracts, may reveal considerations that can help develop and inject meaning into GOPs. In one case,135 involving a joint venture between a state organization and IOC, effectively acting as the operator, the state party argued that the operator had failed to act as a prudent operator in making exploratory drillings and consequently the operations ought to be regarded as incompetent and negligent. The tribunal found that proceeding with the gas flow test “without the use of a packer”136 and without calculating the salt pressure in complex and dangerous wells was an imprudent action. At the same time, the use of lost circulation materials (LCMs)137 was deemed to be “prudent under the prevailing circumstances where [the operator] experienced lost circulation.” It may well be that “good” or “bad” practices can be inferred from findings such as these. Similarly, noncompliance with GOPs can influence the resolution of whether the conduct of a party, such as the operator in a joint operating/joint venture agreement, amounts to “gross negligence,” in which case the operator’s liability will typically be greater than that in the absence of gross negligence where it is limited to its participating interest in a JOA/JV.138

VI. International Customs and Usages: Do They Exist and What Role Do They Play?

Another source of lex petrolea is industry customs and usages. It has been argued here that their legal effect should generally be more powerful than that of other industry standards, practices, documents, and sources. If proved, a usage should be binding on the parties to a given petroleum contract, creating obligations dictated by a usage. A usage can produce other legal consequences, such as providing the sector-specific context against which contracts,139 granting instruments, and even legislation should be interpreted. Recognizing a usage as a source of transnational petroleum law gives rise to a number of difficulties, conceptual and practical.

First, with reference to what criteria and in what legal order should the existence and validity of a usage be established? In the context of the state-made law, whether domestic or international, the validity of a usage derives either from being treated as an implied term of a contract or from a relevant statutory provision.140 To some proponents of lex petrolea, this way of explaining a normative force of a usage is not acceptable since he or she would probably argue that this normative force derives from the very autonomy of lex petrolea.141 Even if so, where are the precise criteria for determining what constitutes a usage to be found? Without any source-evidencing consensus within the international petroleum industry on this point, there is nothing pointing to an answer. The only practical and conceptually sound approach is to rely on a framework provided by an international instrument, such as the UPICC, that defines a usage as one “that is widely known to and regularly observed in international trade by parties in the particular trade concerned except where the application of such a usage would be unreasonable.”142 The definition is not free from difficulties, such those concerning the meaning of “widely known” and “regularly observed.”143 These difficulties are not insurmountable, since some guidance is given by other international instruments, such as the Convention on Contracts for the International Sale of Goods (CISG) that inspired the UPICC’s definition of a usage. For example, according to some cases decided under the CISG, the requirements of “widely known” and “regularly observed” are met if a usage is recognized by the “majority” of business persons in the same sector.144 This is a sound approach because, as noted, universality of knowledge and observance can hardly be proved.

Even with such guidance being available, establishing a usage is not and should not (given the gravity of legal consequences it produces) be an easy task. Demonstrating knowledge of an alleged usage, and its observance by the “majority” of the industry players requires a substantial amount of evidence, empirical and otherwise.145 There is also a question of what sources are relevant for collecting such evidence. It is suggested that all sources discussed here—the experience of state regulatory regimes, including granting instruments, SCs, industry standards and documentation, arbitration awards, and judicial decisions—have the potential to provide such evidence, which shows a close linkage between them all.

Turning to cases as possible evidence of usages, there is little evidence that usages are great in number or that they play an active role in defining the parties’ rights and obligations in the course of operations and in contractual disputes. While some case law has developed in certain domestic jurisdictions, there is hardly any evidence of usages that can claim global recognition. It cannot be ruled out that cases within a domestic legal system can evidence the existence of a global usage. A usage can often be expected to originate locally, but due to the international influence of a jurisdiction and/or due to the economic strength of a country, of commercial players originating therefrom and/or their active involvement in international operations, a local usage can then acquire global recognition.146 Whether a usage established in a domestic jurisdiction has become global is to be investigated on a case-by-case basis. On the whole, the role of usages in governing petroleum operations appears very limited. This may reflect an overall trend where usages, as sources of governance, are in decline as their function of “channeling [industry] practice into law”147 is increasingly taken up by the proliferating industry SCs, standards, and similar documents.148 If this is true, the argument relying on usages as a source and evidence of lex petrolea is hardly convincing.

VII. Conclusion

It is now time to address the question of whether the sources, emanating from the industry, are so widely spread and standardized as to give rise to a transnational petroleum order, lex petrolea. The first point is that the oil and gas operations are not regulated entirely by the industry sources. Far from it—the essential regulatory framework and road map, setting the structure and content of E&P, are set by the state through its legislation and granting instruments. States have a lot of mechanisms at their disposal to control most aspects of E&P on their territory, although this ability depends on the nature of a granting instrument and many other factors, such as the dynamics of the bargaining weight, levels of commercial, legal, technical expertise, and experience of the relevant state/NOC and IOCs. The state’s legal framework, including its granting instrument, set the basic source of governance of E&P, with which every other horizontal arrangement must comply. This state of affairs will not change since states will not relinquish their control over this strategic natural resource.

At the same time, high levels of standardization of governance, the proliferation and extensive use of the industry documents, governing various aspects of E&P, and the emergence of a common legal and commercial language and concepts are an undeniable reality. This reality is seen by many as reflecting the emergence of lex petrolea, autonomous from state legal regimes. The acceptance of this claim naturally shifts the focus to the meaning of lex petrolea and to counterpoising lex petrolea with the state-made law. This perspective is premature and unhelpful.

It is premature because lex petrolea itself has not matured. While it does not need to be complete, it needs to be viable, workable, and, ultimately, practically useful. Otherwise, what is the value of insisting on its existence? To be viable and workable, it must possess a reasonable degree of order, clarity, and certainty as regards its constituent sources and the relationship between them. The use of lex petrolea is sometimes advocated because it can provide greater sector-specific and detailed resolution of issues and problems. As shown, it is precisely the detailed content of and methodologies for working with the industry sources that have not yet been developed. Without these ingredients, lex petrolea cannot become an effective and predictable transnational legal order. This chapter has underscored the difficult areas, pertaining to the industry sources that require further research, and presented a general framework for the interaction of these sources and determination of their content.

Counterpoising lex petrolea to the state-made law is unhelpful. The latter lies at the core of governance of the petroleum sector, and the focus should be on the synergy between the two. This synergy is complex but mutually helpful and reinforcing. The state-made law and its experience in a relevant jurisdiction can exert much influence on the alleged lex petrolea. First, the industry SCs are revised in the light of case law concerning these SCs and their use in various jurisdictions. Secondly, the experiences of state regulatory regimes have the potential to generate, individually or collectively, global standards, producing “transnational law.” Thirdly, judicial decisions that engage with industry standards or practices can evidence the latter’s existence and explain their role and content.149 Even more importantly, such court decisions legitimize and promote industry standards and practices as sources of governance, underscore their authority and legal significance, and can even make them legally binding through the system of precedent. In a similar vein, judicial decisions from domestic jurisdictions explain the commercial, operational, and technical context, define technical terms, and clarify understandings and expectations within the industry.150 Such terms, understandings, and expectations may have little to do with or may not amount to “standards,” “practices,” or “usages.”151 Nevertheless, because they often concern technical or commercial aspects of operations, not legal issues emanating from a particular legal tradition, they can be highly relevant to an understanding and interpretation of vertical and horizontal arrangements, regardless of a jurisdiction in which these arrangements take place.152

The industry sources, in turn, are also critical for a state’s legal framework. To facilitate and effectively govern E&P, the state’s legal framework must be designed with an understanding of the industry practices, experience, and expectations. The state regulatory regimes can also expressly incorporate specific industry standards or can do so implicitly by using generic clauses, such as GOPs and the like. For these reasons, the state regulatory regimes are often dependent and premised on the existence of industry standards and practices.

It is submitted, therefore, that rather than advocating for the autonomy of the alleged lex petrolea from the state-made law, it needs to be recognized that the two are vitally important to and mutually dependent on each other. It has been shown that lex petrolea is not yet a mature legal order. Its sources are best characterized as transnational layers of governance of the international E&P operations. Other layers consist of the state regulatory regimes and other applicable areas of the law, such as international investment or environmental law, various domestic or international regimes that may govern individual arrangements in the chain of arrangements in E&P.
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I. Introduction

“Law and development” or, better, “legal development”1 is a field of thinking and practice focusing on the role of law as a means, end, obstacle, or irrelevance in securing “improvements” to human welfare.* Although these relationships are addressed everywhere, and by a range of actors, the field is traditionally construed as focusing on the generation, especially with foreign assistance, of “improvements” in relatively poor countries.2

A transnational perspective treats law as a global multilayered phenomenon while at the same time decentering “the state” and unsettling rigid conceptions of what “it” is or might be. So, to take a transnational perspective on legal development is to explore the causes and effects of the use, abuse, and avoidance of all kinds of law; in the name of legal development; and by and on all kinds of actors.

In this chapter I argue that a transnational (as opposed to state-centric) perspective on legal development is essential (conceptually, empirically, and normatively) for both practitioners and those who seek to understand and critique them; that it is best conceptualized through a sociological imagination; and that it opens the door to the rehabilitation of the field of legal development into a more nimble and productive space for empirically informed experimentation toward understanding what is (present relationships between law and development) and imagining what might yet be (what “improvements” might look like).3 These arguments are evidenced and illustrated primarily with reference to the World Bank because it is the most high-profile and influential, albeit by no means the only,4 transnational actor in the legal development field; because, to its credit, its annual World Development Reports provide an accessible insight into the evolution of its legal development thinking and practice; and because it seems to be en route to adopting something akin, or at least sympathetic, to a transnational, sociologically informed, experimental approach to legal development.

“Of all those figures associated with development and with the production of development knowledge,” the economist has “stood out clearly above the rest.”5 The resulting “economics imperialism” has been an unfortunate obstacle to the success of legal development work.6 Contemporary legal development work has some distinctively sociolegal roots and branches,7 but has been overshadowed by the rise of a particularly abstract and mathematized version of neoliberalism, especially from 1989 onward. Within the World Bank the dominance of abstract and mathematical methods over legal development has manifested itself most completely in the rise of “investment climate discourse,”8 through which national legal systems have been presented as products, and foreign investors as their most significant consumers; and which has been directed toward “improving” the quality of those legal systems by placing them into league tables based on speed and efficiency.9 Of special significance from a transnational perspective is that investment climate discourse places state legal systems and foreign investment actors in the center of the analysis, and black-boxes all human actors (state and non).

When instead we take a transnational perspective on legal phenomena, “society—not the state—becomes the backdrop and context for our iterations of law” and “the state does not sit ‘on top’ of society (or the market), but is part of society.”10 In the same moment it becomes apparent that “our analytical focus” must turn to “how we theorize the relation between law and society.”11 But legal and social theory alone are not enough. A transnational perspective provokes and necessitates a distinctly sociological methodological orientation—that is, a commitment to “consistently and permanently…reinterpret law systematically and empirically as a social phenomenon.”12 A rigorously sociolegal approach gives the best hope of productively connecting (conceptually, empirically) with the realities experienced by the human actors that are the producers and subjects of legal development thinking and practice. The normative imperative to be in continuous empirical and conceptual conversation with realities is perhaps extra-significant in the field of legal development. A sociologically inspired or sociolegal approach provokes and enables us to remember that here time and money are extra-short, the lives at stake are extra-strained, and the tangle of interests and values at play is extra-complex. So there is little moral space for fictions or fantasies such as those offered by the abstract, mathematized versions of economics that have been applied to legal (and other) development questions in recent decades.13

Conceptually, sociolegal approaches provoke and enable us to maintain close relationships with realities because they focus on humans as “social animals”14 and are, therefore, flexible, robust and complexity-loving. These characteristics are important because the roles and relative importance of laws and legal institutions shift according to the transnational question at hand, but the centrality of human actors is constant. A sociolegal approach conceptualizes law “as wholly concerned with the co-existence of individuals in social groups,” and a commitment is made to assessing “particularities in a wider perspective; to situat[ing] the richness of the unique in a broader theoretical context” so as to “provide orientation for its interpretation.”15 So if we take a sociolegal approach to transnational legal spaces, starting with a clear focus on human relations and working outward, then we have a greater chance of being conceptually consistent and relevant across those questions.

Empirically, sociolegal approaches demand “a detailed examination of variation and continuity in actual historical patterns of social coexistence, rather than in relation to idealized or abstractly imagined social conditions.”16 As such they provoke and enable us to favor genuinely evidence-based thinking and practice, understanding, and imagining. What is required is a movement away from the dominant, overwhelmingly quantitative, economic theory–driven approach; toward a remembering that economic life is part of wider social life; and onward to the more accurate specification of problems and possible solutions.17 And, of course, it is just such honest attention to reality that allows the inherently transnational aspects of legal phenomena to be noticed.

The World Bank’s 2015 World Development Report—the flagship publication of the flagship development assistance provider—focuses on “Mind, Society and Behaviour.” It draws together conceptual and empirical insights from sociology, psychology, and design thinking to argue that:


paying attention to how humans think (the processes of mind) and how history and context shape thinking (the influence of society) can improve the design and implementation of development policies and interventions that target human choice and action (behaviour).18

This 2015 Report is the first instalment in an explicit “trilogy” examining “how policy makers can make fuller use of behavioural, technological, and institutional instruments to promote economic development and end poverty.”19 The third and final installment in 2017 entitled, Governance and Law, draws on sociological and behavioral findings, this time applying them more explicitly to determine proper roles for states. So, the 2015 Report can be taken to presage the rehabilitation of legal development within the World Bank and beyond. The remainder of this chapter seizes the opportunity presented by this apparent break in tradition to explore how the World Bank has previously failed to, is now beginning to, and might still further, deploy sociological imagination and experimental attitude to achieve greater conceptual and empirical clarity regarding the transnational phenomenon that is legal development.

II. A Sociological Imagination

“A concept renders a slice of chaos available for thought.”20 But Peer Zumbansen has rightly observed that the study of transnational law is littered with multiple overlapping and conflicting conceptual frameworks and proposes that the field be brought to some order through the adoption of three “translation categories”: “actors” (“state, society, community, and organization”); “norms” (“law, rules, orders, custom, and social norms”), and “processes” (“engagement, interaction, contestation, resistance, opposition, and voice”)—A-N-P for short—operating in “‘spaces’ of governance and regulation.”21 My own search for order has led me to think instead in terms of four levels or analytical units of sociolegal life: actors,22 interactions,23 regimes,24 and rationalities.25 These units or levels are mutually constitutive—that is, actors affect/are affected by interactions (including communal networks), which in turn affect/are affected by regimes, which in turn affect/are affected by rationalities. This categorization is compatible with A-N-P but nonetheless worthy of elaboration in this context because it emphasizes some sociologically significant detail: actors are essentially human, and their (inter)actions are guided (if at all) by a combination of motivations and rationalities.

A. Human Actors…

Human actors give life to all aspects of legal development: producing, consuming, distributing, and disposing of law as well as those goods and services that law facilitates and regulates. It is this fact above all others that makes legal development an inherently transnational phenomenon. The application of a “sociological imagination”26 generates the questions: Who are these actors? How do they behave and why? Max Weber observed that in so doing actors are driven by one or more of four types of motivation: values (belief action), emotions (affective action), habits (traditional action), and goals (instrumental action).27 These categories are, paradoxically, useful in part because of their hollowness: reminding us that the variety of values, emotions, habits, and goals is such that it is both vital to create categories and perilous to generalize about their contents. And so we begin to worry about the personas around whom we tend to design legal development thinking and practice. What do we miss as a consequence? What do our choices say about us? In recent decades, development, including legal development thinking and practice within the World Bank, has been dominated by a very thin, Neoclassical Economics view of actors as individual rational utility maximizers. That view has been supplemented, but not supplanted, by New Institutional Economics’ understandings of individuals as forever constrained by institutions, and by Behaviouralist Economics’ understandings of rationality as forever bounded.28 The introduction of experimental methods to the World Bank means a shift in emphasis away from prescriptions based on assumptions about individual rational utility maximizers and toward solutions grounded in evidence gathered from real social actors.29 Policymakers are now exhorted to “search for and rely on sound evidence…and allow the public to review and scrutinize their policies and interventions, especially those that aim to shape individual choice.”30

B. …Interacting

It is in the interactions between these actors that law is used, abused, and avoided, and that legal development takes shape. In a legal development context, some of the most significant interactions occur between members of the public and legal system personnel (judges, bureaucrats, lawyers), but also among “experts” acting on behalf of development assistance providers and states. A historic emphasis on individual rational utility maximizers has caused this dimension to be missed in much legal development work. But these interactions are of more than contextual relevance: they define the very content of legal development. For example, Terence Halliday and Bruce Carruthers have identified three ways in which such transnational interactions affected the content and implementation of bankruptcy standards by the International Monetary Fund (IMF) across a range of East Asian countries following the regional financial crisis in the late 1990s: in the “intermediation” by local and foreign experts between the IMF and state actors in the negotiation of the new standards;31 in the overt or covert “foiling” by state actors of the new standards;32 and in the “recursive” cycles of local lawmaking and implementation through which the new standards were introduced (or not) and adjusted.33

Such interactions (whether motivated by values, emotions, habits, and/or goals) vary in intensity and duration from impersonal and ad hoc one-offs, to the kind of sustained and trusting, often transnational, “communal networks” exposed by Roger Cotterrell. He offers the concept of communal networks as a way of highlighting those interactions that “have some stability and moral meaning,” even though they may be “fluid,” “transient,” transnational, and as such, beyond traditional conceptions of “society.”34 Communal networks are not “limited to or ‘imprisoned within’ distinct social groups.”35 They exist wherever, including transnationally, there are stable interactions and a sense of belonging, all sustaining/sustained by mutual interpersonal trust. So they occur not only among the personnel of the traditional state but also in the nonstate spaces created by wider and deeper processes of rolling back of government and outsourcing.36 To highlight the existence of multiple overlapping communal networks is to get closer to empirical reality, and to have a greater chance of capturing, understanding, and altering the origins and roles of law.

C. …Creating, and Subject, to Regimes

Regimes are systems, patterns, or aggregations of interactions. They manifest themselves on a large scale, but they are mutually constitutive of interactions. They may be public or private; formal or informal; local, national, international, or transnational; and they include laws and other norms. Neither they, nor responses to them, are fixed.37 But legal development work, in particular that exemplified by the investment climate project, has often taken a very linear, superficial approach to regimes. For example, much time has been spent on generating snapshots from statistics that are grounded in questions such as “how much of an obstacle is corruption”? Not only do such questions produce nondata (If I say it is “not an obstacle,” does that mean I don’t pay? I am not asked? I pay and it works?), they also intentionally set to one side the complex, changeable, and mutually constitutive origins and roles of law in social life. Happily, the World Development Report 2015 indicates an openness to a more complex understanding of law when it refers to it as just one of a range of “tools…for shifting norms”38 and one which is mutually constitutive of other aspects of social life: “law can change not only incentives for action but also the social meaning of actions.”39 The Report explores at length the fact that in most places and times, corruption has existed as a “social norm”: there has been a “shared belief that using public office to benefit oneself and one’s family and friends is widespread, expected, and tolerated.” It is “only gradually” that “the principle of equal treatment for all before the law” has “emerged, and in most states it is still a work in progress.”40

D. …Influencing, and Influenced by, Rationalities

A sociolegal imagination highlights the range of, equally real and relevant, rationalities through which actors involved in transnational legal development, from so-called experts to so-called laypeople, “apprehend the world.”41 The rationalities underlying development practice have tended to align with those prevailing in the dominant schools of economics, and the recent dominance of neoliberal economic thinking has placed two important limitations on the World Bank’s ability to work well in the legal development sphere.

First, as noted earlier, neoclassical economics has derived much of its “strength” from the fact that it ‘places human cognition and motivation in a “black box,”’42 assuming humans to be self-interested rational utility maximizers. That assumption is as wrong as it is strong. In reality, humans have “multiple selves”; they “are formed by their societies”; they are “impressionable” and “bumbling”; and they are not simply “selfish.”43 Human (inter)actions are expressions of a mixture of motivations, rationalities, and failure to reflect at all—respectively referred to by the World Bank in its reformational 2015 Report as “social thinking,” “thinking with mental models,” and “automatic thinking.”44 And this ‘“human factor” in decision making and behavior means that seemingly small details of design can sometimes have big effects on individuals’ choices and actions.’45 As will be seen further, herein lie potentially important opportunities to use evidence-based experimentation to improve legal decision-making.

Second, the dominance of a neoliberal economic rationality has caused the World Bank, in particular through its investment climate discourse, to present the function of law as facilitating and regulating private transactions between individuals. These are “real and legitimate” but very partial descriptions of the roles played even by economic law, which of course deals with the full range of production, distribution, exchange, and consumption.46 In order to take further its new found interest in the social life of law, the World Bank would do well to note Roger Cotterrell’s observation that “law’s aspiration is towards…something more than the society of morally unconnected, rights-possessing individuals” that this neoliberal vision “tends to presuppose.”47 He insists that we “keep a firm attachment to the idea of law as a communal” resource,48 to law’s “utopian, aspirational face,” that which has leavened “hopes of emancipation and progress throughout modern history.”49 The “communal” functions of law center on “approving and protecting the empirical conditions that facilitate” mutual interpersonal trust.50 More specifically, legal systems can offer three “communal mechanisms”: “legal systems express what already holds actors together”; they draw actors in further by ensuring their participation in social life; and they coordinate the differences that hold actors apart. Each of these communal legal mechanisms is a ‘marker, consolidator and developer’ of the trust that binds ‘networks of community.’51

Again, the 2015 Report offers cause for hope since it specifically, albeit in necessarily limited depth, explores the communal dimensions of social life:

When people think, they generally do not draw on concepts that they have invented themselves. Instead, they use concepts, categories, identities, prototypes, stereotypes, causal narratives, and worldviews drawn from their communities.52

These communities, referred to by the World Bank and by Cotterrell, may be founded in connections that are, for example, intellectual (e.g., economics or feminism), institutional (e.g., Goldman Sachs, the civil service), or religious. Indeed, they are found among development professionals.53 So it is hugely significant that the World Bank emphasizes that this mix is “not limited to those at higher or lower income levels, or to those at higher or lower educational levels, or to those in high-income or low-income countries.”54 It exists everywhere, including inside the “law and development industry.”55 For “development professionals are…influenced by their social tendencies and social environments,” (social thinking) they “use deeply ingrained mindsets” including “disciplinary, cultural, and ideological priors” that render “them susceptible to confirmation bias” (thinking with mental models); and they are “prone to error when decision-making contexts are complex” (“automatic thinking”).56

This emphasis on motivation and rationality as significant variables in development processes is based on a recent and growing appreciation for evidence-based experimental approaches. And it offers a genuine opportunity for widespread improvements in the capacity of development practitioners to understand and improve the connections between law and those communal networks that it is intended to serve.

III. With Experimental Attitude

A sociological imagination reveals the fluid and complex relationships between actors, interactions, regimes, and rationalities that determine transnational legal development. In so doing it opens up space for aspirational experimentation, starting with questions such as: What precisely might “better” look like? As pioneering experimental behavioral development economists Abhijit Banerjee and Esther Duflo emphasize, that to move away from “big questions” and “big answers,” as implied in experimental and behavioral approaches to development, is no admission of defeat nor expression of disinterest. It is a commitment to finding and doing what works.57

An experimental approach highlights “the importance of piloting and testing before wide-scale implementation, ideally with the designers themselves or with a subset of the users to ensure that the product (policy) has maximized effectiveness and efficiency.”58 Examples of what this approach means in practice for legal development can be found in the work of national governments such as Mind Lab in Denmark and the UK Behavioural Insights Team, which achieved dramatic increases in tax payment rates, at zero cost, simply by improving the content of reminder letters.59 A similar strategy was fully demonstrated in Finland’s Design for Government program of “human-centric governance through experiments,” most recently including the testing, in collaboration with two think tanks and the Department of Design at Aalto University, and eventual adoption of a basic income proposal.60 The World Development Report 2015 and UN Development Programme (UNDP) practice indicate that this particular type of experimental approach is finding its way into the practice of international legal development assistance providers and onward to the governments of poorer countries (where necessity, mother of invention, is of course forever prompting other types of experimentation, from tinkering to revolution).

The World Development Report 2015 refers in some detail to the Problem-Driven Iterative Adaptation model, which values “authorizing environments that encourage experimentation, positive deviance,” and the repeated use of the question “why” as a tool.61 Significantly for legal development, the World Bank notes that experimental and behavioral approaches do not predict the scale or depth of state (legal) intervention in social life: “Not every psychological or social insight calls for more government intervention; some call for less.”62 But it does predict new and different roles for law: “because mental models are somewhat malleable, interventions can target them to promote development objectives.”63 There are many ways to trigger change: “propaganda, semiotic and subconscious communication, persuasion and argument, art, terrorism, social engineering, guilt, social pressure, changing lifestyles, legislation, punishment, taxation, and individual action.”64 Each of these is more likely to succeed when designed with the benefit of behavioral insights. For example, the World Development Report 2015 demonstrates how alterations to the design of an envelope can affect whether and how much a person borrows.65

This experimental spirit shares much with design thinking, not only in terms of the tools used (such as persona generation, mapping, typography, and layout) but also in terms of emphasis: process, especially problem identification, is prioritized over product, especially “solutions”; and failure is valued.66 Elsewhere this trend is described as “innovation.” For example, the UNDP Innovates team defines “innovation for development” as being “about testing a hypothesis, learning quickly and adapting your work.”67 The Global Innovation Fund (a London-based nonprofit funded by a range of state international development agencies) defines innovation rather more loosely, “to include new business models, policy practices, technologies, behavioural insights, or ways of delivering products and services that benefit the poor in developing countries—any solution that has potential to address an important development problem more effectively than existing approaches.”68 There exists a not insignificant amount of false advertising among the self-described crowdsourcing-disrupting-inno-hack-tech-labs that populate the legal innovation field. But the change in mindset toward experimentation and innovation appears to be real and widespread enough to take serious note.

The innovative spirit is visible in relation to the willingness of state-centric practitioners to capitalize on (rather than merely outsource to) entrepreneurial transnational nonstate actors. For example, the Governance Global Practice at the World Bank has collaborated with mySociety, a UK-based NGO that develops web tools and apps to promote public participation and accountability (for example, by encouraging citizens to report problems and request information), and to exploit linkages between government responsiveness and citizens trust.69 Meanwhile, in a recent UNDP project, young people in Barbados and the Caribbean used design thinking and practice to ideate and communicate ideas for crime reduction.70 Elsewhere, Global Namati—a transnational network of paralegals working primarily on community land rights issues, citizenship, environmental justice, and health—emerged from the Timap project in Sierra Leone that garnered warm praise from the World Bank’s Justice for the Poor program.71 It builds on the premise that ‘the institution of the paralegal offers a promising methodology of legal empowerment’ that fits between the traditional legal development tools of bottom up legal education and top-down legal representation’—between law and society—and thereby ‘maintains a focus on achieving concrete solutions to people’s justice problems’ through not only litigation but also ‘the more flexible, creative tools of social movements.’72 Likewise, Integrity Idol is a rapidly expanding transnational citizen-led campaign “to highlight honest officials.” The core activity of the campaign is to activate searches by local volunteers for public officials who act with integrity, to produce a shortlist from which a winner is selected by public vote. The campaign values “process over outcome” and, in particular, the resulting “national conversation in positive terms about the change we’d like to see and the people we would like to be working in government on our behalf.”73 Similarly, Barefoot Law is a Ugandan nonprofit that provides free legal services via the internet and SMS; and which has attracted a wide range of transnational support, including from UNICEF, the Ford Foundation, and the Hague Institute for the Internationalisation of Law. Next, Live Lebanon is a UNDP initiative that matches crowdfunding from the Lebanese diaspora to development projects initiated by local groups in Lebanon. There is no sign to date of projects with a legal development dimension being funded under this scheme, but it is surely only a matter of time.74 Finally, it is significant that innovation and experimentation can even be seen in relation to development reporting. For example, 2016 saw UNDP Innovation using a comic book format to disseminate progress on some of its projects.75

An additional key benefit of evidence-based policy is that it provokes and facilitates meaningful, evidence-based retrospective evaluation—something distinctly lacking in much legal development work.76 For example, routine analysis by the World Bank Doing Business Project of its investment climate work have focused on how much measurement of legal systems has been achieved, and how much noise has been generated in media and policy circles about those measurements. It has been down to the Independent Evaluation Group to recommended that the Doing Business team “make its reform analysis more meaningful” by analyzing the effects of Doing Business–inspired reforms “on: (i) firm performance; (ii) perceptions of business managers on related regulatory burdens; and (iii) the efficiency of the regulatory environment in the country.”77

IV. Conclusion

“A modest science practiced with humility…is more likely to be useful than a search for universal theories about how capitalist systems function or what determines wealth and poverty around the world.”78 The transnationally aware, sociologically imagined, pro-experimental approach through which I have here explored legal development does not pursue the “hopeless and quixotic” goal of constructing a grand narrative.79 Rather, it falls within what sociologist Robert K. Merton categorizes as theories of the “middle range.” It helps to “organize a set of hypotheses and relate them to selected observations…which would otherwise appear segregated.”80 It thereby allows us to “consolidate, identify transferable lessons and then move more wisely onwards and upwards.”81

The attitudinal shifts outlined in the World Bank’s World Development Report 2015, if followed through, suggest that it is genuinely beginning to countenance diversity in both development problems and development solutions. To borrow from Ha-Joon Chang, the dominant economic narrative within the World Bank is now to accept that “different economic theories say different things partly because they are based on different ethical and political values” resulting in a “confidence to discuss [legal development] for what it really is—a political argument—and not a ‘science’ in which there is clear right and wrong.”82

This new orientation is in many ways a return to the heartland of economics. For Dani Rodrik, the core strength of economics lies in its models, and what makes a model “indispensable, when used well, is that it captures the most relevant aspect of reality in a given context.”83 “Different contexts—different markets, social settings, countries, time periods, and so on—require different models.”84 “Today it is almost a mantra for development economists, finance experts and international agencies that no single set of policies is appropriate for all countries and that domestic reforms must be tailored to specific circumstances.”85 But the universal prescriptions of the Washington Consensus to “stabilize, privatise, liberalize”86 were an example of the “paradoxi[cal] tendency of economists to huddle around the “preferred models of the moment,” to produce “uniformity” of approaches despite a “diversity” of opinion.87 Economics is, he argues, best approached as a horizontally expanding “library” of models from which the economist can choose.

The World Bank has begun to place real humans at the center of its analysis of development work, allowing itself to dig into the very human behavior of not only its consumers but also of itself as a collection of human producers. It explicitly distinguishes between motives and rationalities. It does much to decenter the state because it resists assuming it to be either a facilitator of or an obstacle to economic life. Instead it sees states as being both formed of, and affecting, multiple human actors. It thereby offers a more realistic entry point to understanding the spaces in which legal development thinking and practice occur. Once in that zone it has found itself better able to access and deploy experimental, evidence-based approaches with all the potential benefits that they bring.
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Chapter 18

 Transnational Space Law


Kevin J. Madders




I. Introduction

From what we know, Earth is a planet in a peripheral galactic region low in radiation intensity and metal-rich from the discharge of stellar collisions and supernovae. Its size and position relative to its sun, complemented by a shielding magnetosphere, plentiful water left from the early solar system’s bombardment phases, and its rotational rate and the position of its moon, have been among the myriad factors that over eons enabled a diverse ecosystem to arise. Much of what we do know is from observations in space itself. Study of the more than 4,000 exoplanets confirmed to date is notably helping us to discern how particular each world is, as we also seek after tantalizing similarities.

When human space activities began, it was the idea of “space” as distinct from the Earth habitat enveloped by its atmosphere that became palpable as a place, an environment within human purview.

Law, as a defining and directing part of human organization, has similarly extended its scope beyond the atmospheric envelope. This chapter considers how this development has taken place.

It takes as its starting point Jessup’s notion of “transnational law” as regulation that transcends frontiers in addressing human problems. Space law cannot but meet this criterion. The more interesting question is, then, how this area relates to the transnational legal order. Space law will be shown in the following to have in significant measure sprung from an existential threat to humanity. A more subtle aspect of the question is how perspectives on space already influenced law transnationally, to which we turn first.

II. Ancient to Modern Perspectives on the Space-Earth Relationship

Across the planet, our relationship to space figured prominently in the frame of reference that guided entire human societies from ancient times.

There are suggestions that Indigenous Australians may have predicted the solar cycle long before 2500 bc,1 when Stonehenge was a working astronomical observatory. Other findings2 confirm use of early observations of the heavens to help time reckoning for hunting, gathering, early cultivation, and ultimately agriculture. As to the skill attained, the Great Pyramid at Giza’s north-south axis is accurate to a twentieth of a degree,3 while the Inca Empire would build observatories of great precision, of which Machu Picchu is the main example.

Complex observations were generally performed by a priestly elite. They determined the calendar, whose economic success was one of the factors that gave rise to the first empires. Moreover, the pyramid in the Egyptian belief system allowed transit of the pharaoh’s soul to the polar region of the sky to join the gods.4 This expectation bestowed divine political authority upon living pharaohs. The immediacy of the space-Earth relationship was felt equally strongly in pre-Columbian civilizations, and the prevalence of observations is further indicated by Native North American and traditional African astroarchaeology.5

Three notable features emerge for our purposes from the astronomy of ancient civilizations.

Firstly, as Needham recounts, “for many centuries Chinese astronomy was far in advance of European in many important respects, while in others [what became] the Greek tradition had the advantage.”6 Sophisticated methods were developed. Of continuing value for space science to this day are the resultant detailed observations, due to “China’s age-old way of government [being] feudal-bureaucratic, so that the Bureau of Astronomy was an integral part of the civil service, and the Bureau of Historiography could be relied upon by and large (in spite of all tragedies of civil strife and invasion) to hand the records down.”7 These records, uniquely, span three millennia.

Secondly, and presaging our own era, a great deal of astronomical knowledge was exchanged transnationally. The most striking example was the passing on of the Sumerian tradition—including observational data—to Egypt and thence Greece and Rome. Indian, Islamic, and European (Jesuit) astronomy were all introduced in China, even if their influence was limited in view of the Chinese tradition’s strength and possible bureaucratic resistance.8 Needham suggests that Chinese notions on magnetism may have influenced Gilbert and Kepler and ultimately Newton as to gravity as a force.9

Thirdly, while there is evidence for belief in celestially determined fate in several cultures, observation was taken to the level of systematized interpretation and prediction as astrology. Those steeped in this lore acquired legitimacy and power, from the Babylonian priests to the court astrologers of Roman emperors10 until Constantine, and, under different conditions, to those of the Chinese emperors, who ruled the “Celestial Empire” until the twentieth century under the “Mandate of Heaven.”

Within the Greek tradition, geocentrism maintained the upper hand in cosmology until Copernicus in 1543 made the case for heliocentrism11 and its corollary that Earth revolves on its axis. Galileo then provided powerful corroboration for heliocentrism in 1610 from observations of planets and their orbits. This alone was revolutionary. But so was his observing technology. Galileo’s version of the refracting telescope boosted magnifying power to twenty times that of the naked eye. Others adopted it to test his results, make fresh discoveries, and innovate.

The result was to open the era of pervasive instrument-based empiricism and contradict the venerable wisdom of Aristotle and Ptolemy. Into the bargain, Galileo’s and Kepler’s demonstrations12 served to sever astrology from astronomy and ravage the astrologer’s already abated standing.13

Thus, while Kent in Shakespeare’s King Lear propounded the Elizabethan conception of worldly order—“It is the stars, The stars above us, govern our conditions”—its sages would not figure greatly in Western statecraft after the seventeenth century. Instead, the mechanistic worldview of the Enlightenment would accompany post-Westphalian states into an era of industrialization, global trade, and imperialism—and wars waged on a scale that multiplied the new power of the state by that of science.

It was in this milieu that the space age materialized, and which we shall now consider. It would be one in which a Nietzschean transformation of values was being wrought at the crux of affairs by bearers of a new lore, one based on science and technology that penetrated the atomic level, with Einstein, Bohr and Fermi, and space, with von Braun and Korolev.

III. The Beginning of the Space Age and Its Geopolitics

A choice exists as to when we may say the space age started. Few in the field would feel comfortable to overlook Tsiolkovsky’s pioneering theoretical work or Goddard’s experimental rocketry. Others might go further back, to Keplerian and Newtonian celestial mechanics or Leonardo da Vinci’s conjectures on spacecraft design.14 But many would cite the German army missile program from 1930, whose Aggregat design series included the A4, the V2.

During test flights between 1942 and 1945 at the Baltic Peenemünde/Greifswalder Oie complex, A4 and A4b models ascended beyond Earth’s atmosphere in ballistic flight, technically entering “outer” space.15 Aggregat also envisaged a two-stage missile, the A9/A10, to be capable of reaching New York, as well as still larger suborbital and orbital versions, the A11 and A12. The program was thus the direct precursor to space activities.16

The V2 became a devastating weapon in 1944 and 1945 against London particularly. The A9/A10, A11, and A12 remained design exercises.17 Yet, had the entire Aggregat program been realized, including by arming missiles with nuclear warheads as was once the intent, the world today would be utterly different.

The fact is, the Nazi regime was crushed, and the German wartime rocketry program terminated. If the victors had then fully heeded their pledge in the Atlantic Charter to end the use or threat of force in international relations—renewed in the UN Charter—there should have been less incentive than there was to capitalize on the breakthroughs made by von Braun’s team.

As it was, the two US atomic strikes on Japan that ended World War II vividly impressed upon Stalin’s Soviet Union the role of strategic nuclear technology. It had itself already made advances in atomic and missilery military research and now resolved to undertake major development,18 led by two outstanding program managers, the nuclear physicist Igor Kurchatov and the rocket engineer Sergei Korolev.

A Soviet atomic bomb was tested in 1949, followed by the airborne test of the first Soviet thermonuclear weapon in 1955. In tandem Korolov’s team absorbed the technology and know-how from the German rocketry program and went further, just as their American counterparts were doing, but with heightened ambition.

It was Korolov’s adaptation of the R-7—the first ICBM, whose successors would contribute to a 70,000-warhead superpowers stockpile at its peak in 198619—which provided the launch vehicle for the Sputnik 1 satellite, injected into orbit by the Soviet Union on 4 October 1957.

The 58-centimeter-diameter satellite’s payload was a radio communications beacon. Its signals broadcasted around the world for three weeks, providing also the satellite’s position and scientific data on the satellite (temperature, absence of micrometeorite penetration), conditions in the upper atmosphere, and ionospheric radio propagation.20

With these contributions, science itself moved instantly to the center of the geopolitical arena.

Such a postwar role for science had indeed been foreseen more than a decade earlier by Vannevar Bush, mastermind of the Manhattan Project, who had unsuccessfully advocated a US civilian agency to promote and harness science among government, industry, and academia.21 The shock induced in the United States by the first Sputniks22 vindicated his Big Science approach and in 1958 stimulated creation of the Advanced Research Projects Agency (ARPA) under the US Department of Defense.23

ARPA undertook space projects,24 yet proved to be only a stopgap. For interest in the space-Earth relationship had returned to the public and political mind with a vengeance in a nation suddenly finding itself overflown by ICBM-launched space objects. Whereas ARPA had a broad remit that included computer science and ultimately produced the internet, the US Congress gave priority to understanding, and responding to, the specifics of the problem and opportunity space presented. These included assessing the security implications of Soviet advances, the potential scientific, technological, and societal benefits of undertaking space activities, and, not least, the associated policy, administrative, and funding questions including legal ones.

The outcome of Congress’ urgent yet thorough investigations was the first space legislation, the 1958 National Aeronautics and Space Act. It created NASA as a fully civilian agency with a clear scientific and technological mandate. It also declared as US policy that “activities in space should be devoted to peaceful purposes for the benefit of all mankind.”25

The phrase “peaceful purposes” in the Act derives from the genesis of international space law. We shall next introduce that phase by reference to the initial institutional and cooperative context in which the development of this law occurred, then note the first treaty regime regulating an aspect of space use, and thereafter mention some key early contributions to space law that remain relevant today.

IV. Formative International Institutional and Cooperative Arrangements for Space

No one could know whether or not orbiting the first satellite might excite protest under public international law by reason of overflight. Sputnik 1’s flight evoked none and thereby established the first principle of space law, that of freedom of access. Similarly, although there were some comments about interference from the satellite’s radio transmissions, no challenge was made to Sputnik conducting the activity as such, thereby establishing the second principle, freedom of use.

From these two principles a third could be deduced, that, unless it were to be an unregulated and thus possibly an even more hazardous zone than it already is physically, new law was needed for conducting activities there—since the limits of terrestrial law had just been exposed.

The process by which that law came about began with a letter from Soviet premier Bulganin to President Eisenhower the month after Sputnik 2 was launched.26 In it, he juxtaposed the US Cold War strategy with “strengthening international peace and security” in the UN framework and proposed a nuclear testing moratorium. The word “space” was not used once. But the word cooperation was. Eisenhower’s response of January 13, 1958, while dismissing criticisms Bulganin had also made, seized the moment to call on both sides to rededicate themselves to strengthening the United Nations and to “agree that outer space should be used only for peaceful purposes.”

We shall now examine how space prompted a process of superpower-led institutional diplomacy at the United Nations and then take note of the shape space cooperation took in practice.

A. Initial Superpower Space Diplomacy at the United Nations

Taking the US president at his word, the next Soviet step was to send a note to the UN Secretary-General on March 15, 1958 that proposed:


The establishment of a United Nations agency for international co-operation in the study of cosmic space which could have the following functions:

To work out an agreed international programme for launching intercontinental and space rockets with the aim of studying cosmic space, and supervise the implementation of this programme;

To continue on a permanent basis the cosmic-space research now being carried on within the framework of the International Geophysical Year;

To serve as a world centre for the collection, mutual exchange and dissemination of information on cosmic research;

To co-ordinate national research programmes for the study of cosmic space and render assistance and help in every way towards their realization.27

An explanatory memorandum called for the proposal to be included in the UN General Assembly’s agenda with the goal of a “general international agreement” open to participation by all states.28

The Soviet note included disarmament proposals as well. It stimulated a US counterproposal to establish a UN study group, and this was accepted in UN General Assembly Resolution 1348 (XIII) of December 13, 1958,29 on a report by the Disarmament and International Security (“First”) Committee. It is here that the phrase “peaceful purposes” acquired particular meaning. For, by devoting the space study group to those purposes, disarmament issues became excluded. These would remain under the mandate of the First Committee, then and today.30 The new space study group was called the ad hoc Committee on the Peaceful Uses of Outer Space (COPUOS, or UNCOPUOS).

Discord over its composition led the Soviet Union not to participate in the ad hoc committee. Nevertheless, the committee began its work, aided by technical and legal subcommittees—a structure that endures today, with the former being the scientific and technical subcommittee since 1962.

When the committee reported in 1959,31 it proposed not an international space agency as mooted by the Soviet Union, but a unit within the UN Secretariat. This advice was followed by creating the UN Office for Outer Space Affairs (UNOOSA), which has thenceforth promoted the exchange of information and data and maintained a UN register of objects launched into space.

In defining legal issues, the ad hoc COPUOS assigned priority to some, these being in summary:





- freedom of outer space for exploration and use, in particular overflight (on which see previous comments on the legal effect of Sputnik’s flight)32


- liability for injury or damage caused by space vehicles


- allocation of radio frequencies


- registration of space vehicles and their critical characteristics


- coordination of launchings


- re-entry and return of landed space vehicles and speedy return of personnel.






Nonpriority issues were:



- determination of where outer space begins33


- safeguards against contamination of outer space or from outer space


- the status of celestial bodies and the regime for settlement on them and their exploitation


- avoidance of interference among space vehicles.






It will be seen later that the ad hoc committee in 1959 already identified several headings of current international space law. The nonpriority items are still far from completely resolved.

B. Early Space Activities Cooperation

The report also surveyed the UN system with a view to space cooperation. In doing so the ad hoc committee observed the terms of reference the General Assembly gave it. But the report did not fully reflect the reality that the United Nations and its specialized agencies—with the exception of the International Telecommunication Union (ITU) for radio frequencies coordination—were not the focal point for space cooperation. Instead, the overwhelming emphasis was, and would to date almost entirely remain, on bilateral, sometimes multilateral, arrangements and nongovernmental collaboration.

Two developments stand out in this connection following Sputnik. The first was the detailed evidence during Congress’ investigations prior to the US 1958 National Aeronautics and Space Act that confirmed the high scientific and practical value of sharing expertise and resources for all to see.34 Section 205 of the Act accordingly mandated NASA to conduct a “program of [civil] international cooperation,” which became by far the most extensive globally of any space power.35

The second was the formation of the Committee on Space Research (COSPAR) within the nongovernmental International Council of Scientific Unions (“International Council for Science” since 2018).

COSPAR sprang directly from the success of the 1957–1958 International Geophysical Year (IGY) in which Sputnik’s launch took place. And it was the American Lloyd Berkner—geophysicist, progenitor of IGY, and earlier colleague to Vannevar Bush in determining US defense R&D projects’ content36—who convened the preparatory meetings to establish COSPAR in 1958. These adopted the principle of having US and Soviet vice presidents for the committee, with a neutral president and a membership drawn essentially from national academies of science.

COSPAR’s pragmatic departure into superpower politics from customary purism in science bodies was a triumph for scientific diplomacy. It not only opened an effective channel for exchange of information that withstood the tensions of the Cold War, but it also legitimized the development of what became a transnational community. Whereas the discussion above has indicated that similar perspectives on the space-Earth relationship pervaded cultures across past eras, here one had entirely new perspectives being formed collectively for the first time, based on space science results.

There were, naturally, clear limits set nationally on exchange of technological information. But, even here, COSPAR provided the framework for one of the most significant developments in space cooperation, at the first Space Science Symposium at Nice in January 1960. It was there that European scientists, conscious they lacked the means to design and build their own experimental payloads, set in motion formation of a European space organization.37 Today’s European Space Agency (ESA) can in large part be traced back directly to this initiative.38 And the deep cohesion it engendered over decades has meant that, practically speaking, the space science community in Europe is fully transnational.

V. A First Regime Affecting Space: The Limited Test Ban Treaty

The Limited Test Ban Treaty (LTBT) is the first binding international space law instrument. It was signed in Moscow by the United States, the Soviet Union, and the United Kingdom on August 5, 1963. It was concluded outside the UN framework.39

The background was that the United States and Soviet Union had abided by an informal moratorium on nuclear weapon testing following the 1958 Soviet proposal recounted earlier. But the Cold War entered its most acute phase in 1960–1961, and tests resumed in September 1961. These totaled nearly 250 explosions,40 including the massive 50-megaton Soviet Tsar Bomba airburst, the US Project Dominic air, underwater and space series, and Soviet Project K electromagnetic pulse tests in space during the 1962 Cuban Missile Crisis.

The LTBT in effect banned all but underground testing and has since been joined by over a hundred states though not by France, China, or North Korea. For our purposes, coming the year after nuclear war was averted during the Cuban Missile Crisis, the LTBT is significant for regulating an aspect of space use and for the pattern it set for further superpower accommodations, especially on space law.

VI. The Early Intellectual Exploration of Space Law

In December 1958, Eilene Galloway, Senator Lyndon Johnson’s staff researcher during the post-Sputnik congressional investigations, observed:

Long before a satellite was sent into orbit around the earth, many of the legal problems which would be created by this advance in science and technology were anticipated and analyzed. Indeed, the quality and quantity of published articles in this field are a matter of amazement to those who have only recently become aware of the impact of satellite development upon society. It is fortunate that so much fundamental thinking is already in existence at a time when scientific facts are rapidly developing and need to be studied in relation to national and international situations.41

This literature was thus available to the ad hoc COPUOS as it broached legal issues in its 1959 report. Among the pioneers were C. Wilfred Jenks42 and Oscar Schachter,43 both of whom were prominent within the UN system, and the air and public international lawyer, Bin Cheng. But two contributions after Sputnik, both American, require highlighting from a transnational law perspective.

The first is Jessup and Taubenfeld’s 1959 Controls for Outer Space. They analyzed past territorial and functional legal regimes by comparison with the range of available approaches and interests—international and domestic, political, economic, and especially military. Looking ahead to regimes for space, they were skeptical about the attempt to separate “peaceful” from military uses, since states would tend to include space within their national security policies. Even if an option of creating national “spheres of influence” in space might seem to serve those policies, the authors viewed the space environment as being sufficiently challenging to favor a full-fledged institutional regime, accompanied by an operational structure, possibly a corporation, reflecting its members’ interests and contributions. This analysis remains pertinent. As will be seen later, the Outer Space Treaty’s regime pays ample respect indeed to national security interests. And a more communitarian approach has so far prevailed grosso modo, as have witnessed the international satellite communications organizations until their privatization and the International Space Station cooperation. Even so, there may be pressures today toward a “spheres of influence” approach, as discussed further in the Conclusion.

The second contribution is McDougal, Lasswell, and Vlasic’s Law and Public Order in Space (1963). This ambitiously comprehensive anticipative work seeks to apply the policy science approach44 across the board for questions raised by space from jurisdiction through to contact with extraterrestrial intelligence. Two features emerge for the transnational lawyer. One is a veritable kaleidoscope of factors and perspectives that are introduced. No single other source performs this exercise, even if its methodology makes it testing to read. The other is the distinction drawn between “minimum” (or what we may call security) concerns, and “optimum” ones to facilitate benefits widely. The distinction is by no means clear-cut at the point of application, yet it can help particularly in discerning how the Outer Space Treaty (see later, section VII.C) deals primarily with minimum public order concerns. The drift of the work is in this regard to urge norms responding to both concerns, but its paradigm is processual—even piecemeal—compared to a clear institutional destination espoused by Jessup and Taubenfeld.

VII. The Establishment of International Space Law

After the trilateral nuclear-power breakthrough of the LTBT’s conclusion, the superpower dialogue shifted to the United Nations. Two steps, on weapons of mass destruction (WMDs) and on main principles, set the scene for establishing the current international space law framework, to which we turn thereafter with the Outer Space Treaty.

A. Renouncing WMDs in Space: UN General Assembly Resolution 1884 (XVIII)

A week after ratification of the LTBT, a meeting of minds was found on not stationing WMDs in space, as an apparent concession on the part of the United States.45

The unison was reflected in UN General Assembly Resolution 1884 (XVIII) of October 17, 1963, which welcomed the superpowers’ expressions of intention and “solemnly” urged the same restraint on all.

The resolution signifies a landmark for the United Nations’ disarmament role and has been explained in terms of US national security policy as follows:

This willingness to obtain an unsecured agreement with the Soviets on banning nuclear weapons from space over the objections of the JCS [Joint Chiefs of Staff] was an illustration of the administration’s general de-emphasis on military space programs in favor of peaceful and civil uses of space. It was also an expression of the administration’s judgements that nuclear weapons in space: lacked military utility, were not required by U.S. military space doctrine, and were better dealt with through this declaratory ban than via [anti-satellite] weapons.46

B. Declaring Main Principles: UN General Assembly Resolution 1962 (XVIII)

Late 1963 was a period of dramatic achievements in space, with humans announced to be on the Moon within the decade. The LTBT powers, the United States, the Soviet Union and the United Kingdom next proceeded to negotiate alone on defining better the legal framework for their and other states’ activities in space. Their text largely reiterated points of consensus already reached in UNCOPUOS, but included fundamental items such as the prohibition of claims of appropriation of space or celestial bodies, the responsibility of states for space activities and liability for damage arising therefrom, and the link between registration of space objects and retention of jurisdiction and control over them.

Bearing in mind the disarmament moves described earlier, it is noteworthy that Bin Cheng recounts how it appeared that “after agreement had been reached between the two space powers, the original intention was to bring the text from what the French delegate pointedly called the ‘secluded places’ where it was negotiated, straight to the First Committee of the General Assembly.”47 But, he continues, the superpowers decided to “‘make a stop’ in the Outer Space Committee in order, it would appear, to collect the signatures of all the other members of the Committee. To this end, the Committee met on 22 November 1963 with the understanding seemingly that no amendment would be entertained.” The outcome? The proposal “was adopted unanimously first by the Outer Space Committee, then by the First Committee and finally by the General Assembly itself (13 December 1963) without a word being changed or a comma disturbed to become resolution 1962(XVIII).”48

Taken on its own, and without disputing the account, one might gain the impression that the founding principles of international space law passed through the United Nations by superpower diktat. But that would be to discount the substantive progress achieved by then in UNCOPUOS (which had become a standing committee in 1959)—and the relief at the Cold War foes reaching what was a historic concord.

C. The 1967 Outer Space Treaty

This brings us to the cornerstone of space law: the 1967 Treaty on Principles governing the Activities of States in the Exploration and Use of Outer Space, including the Moon and other Celestial Bodies.

The transition from a declaration of principles in Resolution 1962 (XVIII) to binding treaty commitments started with the submission on June 16, 1966, of separate US and Soviet drafts in UNCOPUOS and ended with expedited review by the committee of the text the superpowers together proposed, before adoption by the UN General Assembly on December 19, 1966.

The treaty was then opened for signature in Moscow, London, and Washington on January 27, 1967. The televised signature ceremonies in the three cities were attended by representatives of a large contingent of the UN membership. President Johnson signed the treaty for the United States. In his remarks, he declared its significance as follows: “We are taking the first firm step toward keeping outer space free forever from the implements of war.…[I]f we cannot yet achieve this goal here on earth, we can at least keep the virus from spreading.”

On October 10, 1967, the day on which the United States, the Soviet Union, and the United Kingdom completed their ratifications, the treaty was in force with seventeen ratifications, which reached fifty by the time Apollo 11 landed on the Moon. It has 109 states parties at writing, including accessions and successions, with a further twenty-three signatories. The parties include almost all space-capable countries, including the People’s Republic of China since 1984 and North Korea since 2009. Iran and Malaysia nevertheless remain among the signatories that have not ratified.

Let us now summarize the treaty’s key points:49



• Freedom of exploration and use: Article I assures the “exploration and use” of outer space to all countries without discrimination. Such exploration and use is also the “province of all mankind” and, by Article III, must be conducted to accord with international law. The treaty’s concern is therefore activities in space. It is hence not concerned with notions of territorial status or physical demarcation that one would encounter for land or sea on Earth and which do figure in the 1959 Antarctic Treaty.


• The ban on national appropriation: Article II stipulates that outer space cannot be “subject to national appropriation by claim of sovereignty, by means of use or occupation, or by any other means.” The article adds the crucial clarification for the era of lunar and planetary exploration that “outer space” includes “the moon and other celestial bodies,” but it does not define when the “use” ends that Article I permits and becomes instead the kind that Article II forbids.


• Consultations: A state must undertake “appropriate international consultations” with others under Article IX if its activities are likely to “cause potentially harmful interference with activities of other States Parties in the peaceful exploration and use of outer space,” while another state “may request” them if it “has reason to believe” an activity or experiment would cause the same. No further procedure is provided in the treaty in case of dispute. Diplomatic channels are thus by default the means for resolving concerns and any disputes between parties to the treaty. Other means may of course be available outside its terms, in particular where the states parties involved each accept the jurisdiction of the International Court of Justice on an ad hoc or standing basis.


• Transparency: States agree to disseminate information on their space activities widely so as to promote space cooperation (Article XI). The UN Secretary-General is to disseminate such information as he or she receives.


• Notification of hazards: Whereas Article XI is a provision of a general nature, Article V obliges states specifically to notify phenomena that could present a danger to astronauts. They are to do so either to each other directly or via the UN Secretary-General, at their discretion.


• Nonmilitarization: Article IV contains arms control provisions. It forbids deployment of WMDs anywhere in space and applies the same demilitarization regime as under the Antarctic Treaty to the Moon and all celestial bodies, which are to be “used by all States Parties to the Treaty exclusively for peaceful purposes.” Testing of weapons and creation of military infrastructure are forbidden there but peaceful use of military personnel or equipment is allowed. Conversely, states remain free to make other military deployments than those Article IV bans—notably in Earth orbit.


• Astronauts: They are to be treated as “envoys of mankind” and a state on whose territory they land is to repatriate them promptly (Article V).


• Returning space objects: Article VIII obliges states to return found space objects to the state of registry, after having received identifying data if the returning state so requests. This starkly minimalist statement of principle can best be understood by the alternative it necessarily interdicts—the possibility of a “finders, keepers” claim.


• Extensions of national jurisdiction and control: Claims of sovereignty are excluded in space under Article II, so Article VIII is a saving provision for the retention of “jurisdiction and control” by a state over persons, equipment, or facilities outside its territory but carried on a space object on its registry. It may thereby extend its administrative, civil, and/or criminal law over them.


• Imposition of international responsibility for national activities in space: Article VI applies this responsibility to each state for its governmental or private (indeed, all “non-governmental”) entities, who it must ensure conform to the treaty’s provisions. The responsibility is imposed for the mutual benefit of states. But it also establishes a comprehensive transnational regime whereby no entity should escape from being regulated according to the treaty’s principles.


• Ownership: Article VIII leaves ownership unaffected by spaceflight. The way this part of Article VIII is drafted suggests it might relate to objects launched and reassembled, and so perhaps not determine sufficiently the status of extraterrestrial constructions employing indigenous mineral resources. Moreover, the article is silent on changes to property rights in space, such as the sale or mortgaging of a satellite on orbit or the assignment or licensing of intellectual property.


• Damage: Where damage is caused on Earth or in space to another state party, then, pursuant to Article VII, international liability attaches to the launching state or to one procuring a launch irrespective of where the damage occurs.






From the précis just concluded, we may observe that the Outer Space Treaty marks a rudimentary—yet general and above all binding—order that seeks to curtail the scope for friction among states in their undertaking activities in space while extending its reach also to nonstate actors transnationally.

It notably establishes no institutional framework, unlike the treaty regime for Antarctica, even if it does entrust the UN Secretary-General with roles for channeling information. The Outer Space Treaty thus depends for its principles’ implementation upon relations among states inter se, that is, through diplomatic channels or by means of other relationships established outside the treaty’s provisions.

Nor should this be any surprise, including in regard to settlement of disputes. Conclusion of the treaty itself witnessed, as with the LTBT, the ability of the leading nuclear and space powers to reconcile differing positions and underlying strategic interests directly. Superimposition of any international authority touching those interests would—especially at the level of generality that this treaty addressed into the indefinite future—have been entirely at odds with the approach they had adopted to this point. One needs only to think here of these powers’ preference for “secluded places” to hammer out the essentials, as seen earlier.

Lastly, the treaty’s key first articles act as a proclamation of how the space age is meant to be. It is thereby a text cast not merely for the diplomat but for the public at large—a charter for humankind. As such, its wording stands as an invitation for the widest interchange on how to realize the exploration and use of space as humankind’s province and for the benefit of all its nations and peoples.

D. Supplementary Space Law Treaties Adopted at the United Nations

We shall here outline three international space law treaties that complement the Outer Space Treaty and have won general acceptance, and lastly focus on the different fate of a fourth, the Moon Agreement.

1. The 1968 Rescue and Return Agreement

The Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of Objects launched into Outer Space was opened for signature on April 22, 1968, the year before the first Moon landing. It contains obligations aimed to facilitate the prompt search for and rescue and safe return of landing astronauts, with the UN Secretary-General acting as central information point in addition to notification to the launching authority. Similar arrangements apply to land or water landings of space objects or parts of them and their return, yet without requiring promptness. The treaty also clarified a number of aspects regarding search-and-recovery coordination and responsibilities between states.

2. The 1972 Liability Convention

The Convention on International Liability for Damage caused by Space Objects was concluded on March 29, 1972, in the heyday of détente between the United States and both the Soviet Union and China.50 Destined to be applied also to actors at national level, the convention stands out among the space law treaties for the rigor and detail with which it stipulates states’ (and international organizations’)51 legal obligations and for its inclusion of a dispute resolution procedure in the form of an ad hoc claims commission with powers to award compensation.52 The convention lays down a standard of strict liability for the launch operations phase on Earth from the surface up and a fault standard for damage caused in space itself. Also, provision is made in Article XXI for giving assistance to a state that is threatened by or suffers serious damage.

3. The 1975 Registration Convention

The Convention on Registration of Objects launched into Outer Space was concluded in New York on January 14, 1975, the same year as the historic US-Soviet Apollo-Soyuz mission that symbolized both détente and an end to the US-Soviet post-Sputnik space race. The convention makes national registers mandatory for any launching state party and stipulates the information to be provided for entry in the register held by the UN Secretary-General.53 Assistance among states is stipulated for the case that help is needed in identification if damage has occurred or a hazard is posed. There is no enforcement mechanism.54

4. The 1979 Moon Agreement

The Agreement governing the Activities of States on the Moon and other Celestial Bodies was opened for signature on December 18, 1979.

This fifth—and last—UN space law treaty began life in a 1971 Soviet draft. The United States then, taking up a suggestion by Argentina, tabled language to incorporate the common heritage of mankind (CHM) principle55 familiar from the 1970 Declaration of Principles governing the Sea-Bed that preceded preparation of the 1982 Law of the Sea Convention. The CHM notion was conceived in the maritime context to assure access to benefits from extrajurisdictional sea floor resource exploitation to developing countries in particular, which had by now become a substantial bloc at the United Nations. It thus seemed to cohere well with the philosophy in Article I of the Outer Space Treaty, whereby the exploration and use of space is to be “for the benefit and in the interests of all countries, irrespective of their degree or economic or scientific development.”

Coming a decade after the first lunar landing, the Moon Agreement’s opening for signature in New York at the United Nations should have been a milestone event in the organization’s history. Yet it attracted nothing like the fanfare accorded signature of the Outer Space Treaty. Instead, lobbying in the US Congress succeeded in mobilizing the chairman of the Senate Foreign Relations Committee and others to oppose the treaty,56 while other events chilled the international political climate—especially the Soviet invasion of Afghanistan in December 1979 on the heels of the loss of Iran as a key US ally. Election of Ronald Reagan as US president in 1980 then sealed the end of the period of superpower détente during which the four previous space law treaties had been concluded, among much else.

The result was that the only nation that had set foot on the Moon did not sign the Moon Agreement.

Rather, space became—with the announcement of the Strategic Defense Initiative in 1983—a new operational theater in US military doctrine. Even well after the end of the Cold War, the 2006 US National Space Policy declared an intention to resist any constraining new (international) legal regimes.57 Pointed emphasis has instead, in contrast to the CHM approach, been laid in recent US pronouncements on ensuring private property in space. 58

It is, indeed, the CHM principle which remains the main bone of contention in the Moon Agreement. Elsewhere, its provisions are elaborations on Outer Space Treaty provisions or light additions to them, such as regarding disruption of the lunar environment or—following the United States’ example after the Apollo missions—encouraging states to make mineral and other samples from the Moon available to other states and the international scientific community. It is true that, among the innovations, there is tightening as to the reporting states must perform on their activities (Article 5) and the Outer Space Treaty right to visit any facility is strengthened to include a robust complaint and consultations procedure (Article 15). But these reinforcements are of mutual benefit and are unlikely to raise serious objection.

It is in Article 11 where the CHM principle is affirmed. That provision bans ownership from being acquired over any natural resources unless and until an “international régime [is established] to govern the exploitation of the natural resources of the moon as such exploitation is about to become feasible.”59

Article 11 then provides guidance on the shape of that regime: it must in essence assure an orderly, safe, rational, and future-oriented standard of resource management. But it must also—and this is the nub of the issue—assure an “equitable sharing” among all states parties “in the benefits derived from those resources” that involves, in effect, striking some form of balance between particularly “the interests and needs of the developing countries” and the reward to be given for “the efforts of those countries which have contributed either directly or indirectly to the exploration of the moon.”60

The main fear in leading spacefaring countries and most notably the United States is that private investment will be stymied awaiting what might well be an elusive or detrimental agreement on the Article 11 regime, so making it a mistake to join the Moon Agreement.

Of the eighteen states that have ratified this treaty, which entered into force in 1984, Australia and Kazakhstan have launch sites on their soil, and a few other countries have space capabilities. A further four have signed it, including France and India. But Russia, Japan, Canada, most European states, China, and even Argentina, which advocated the CHM principle, are among those that have not.

Article 18 of the Moon Agreement specifically provides for its review in regard to the CHM regime. The states parties and signatories to the treaty thus have a means to respond to the leading space powers’ concerns and to seek to revamp it. The agreement is otherwise at best likely to become a dead letter.

E. Consensus Principles and Understandings Adopted at the United Nations after 1979

The period of UN space treatymaking occupied just twelve years, in seasons of Cold War thaw.

What transpired thereafter was reversion to General Assembly resolutions, noting or endorsing the consensus reached in UNCOPUOS on nonbinding “principles” documents or other understandings. This is the main output:61



- Direct broadcasting by satellite (DBS): Principles governing the Use by States of Artificial Earth Satellites for International Direct Television Broadcasting, adopted by UN General Assembly Resolution 37/92 of December 10, 1982.


- Remote-Sensing: Principles relating to Remote Sensing of the Earth from Outer Space, adopted by UN General Assembly Resolution 41/65 of December 3, 1986.


- Nuclear power sources (NPS): Principles relevant to the Use of Nuclear Power Sources in Outer Space, adopted by UN General Assembly Resolution 47/68 of December 14, 1992.62


- Space Cooperation: Declaration on International Cooperation in the Exploration and Use of Outer Space for the Benefit and in the Interests of all States, taking into particular account the Needs of Developing Countries, adopted by UN General Assembly Resolution 51/122 of December 13, 1996.


- Use of the geostationary orbit (GEO): Conclusions on this long-standing issue were noted by the UN General Assembly in Resolution 55/122 of December 8, 2000.63


- Space debris mitigation guidelines: These were endorsed by UN General Assembly Resolution 62/217 of December 22, 2007.






We shall confine ourselves to some salient points.

Both the DBS and Remote-Sensing principles respond to issues raised earlier by the Soviet Union and that were only partly addressed in Resolution 1962 (XVIII) and the Outer Space Treaty, namely, war propaganda and surveillance from orbit. The DBS Principles essentially exchanged the admissibility of transnational broadcasting in return for prior consultation with the state in which the broadcast is to be received. A similar logic applies to the Remote-Sensing Principles. The bargain in this case was to recognize the right of all sensed states to obtain data on reasonable terms in exchange for the sensing states’ operators gaining the legal security to invest in conducting remote-sensing operations.64

The GEO understanding essentially recognizes—in cases of comparable requests for allocation of radio frequencies and related orbital slots—that the “special needs of developing countries” which are mentioned in Article 44 of the ITU Constitution should lead to accommodation in their favor so that they may gain access to the geostationary orbit.

The Cooperation Declaration of 1996 by contrast encourages space cooperation particularly with developing countries on equitable terms and gives a signal to UNCOPUOS to enhance exchanges of information.

Both the NPS and space debris understandings are the culmination of sustained technical coordination among space powers to reduce space risks and provide operational guidelines for all states.

Comparing the six principles documents, the first three—on DBS, Remote-Sensing, and NPS—deal with matters that are one way or another of national security concern, and all mention dispute-settlement, albeit without making reference to any specific mechanism. Implicitly, the door should therefore be open to use of diplomatic channels (at least) in case of political tension on their issues between states. The GEO understanding, by contrast, gives a political blessing to accommodations having economic impact being found in what is a technical coordination body, the ITU. The space debris guidelines are different in kind again: they stay voluntary and primarily technical in nature, thus reserving political positions and national security interests, at least for now.65 Lastly, the Cooperation Declaration serves as a political impulse.

VIII. Forms of Transnational Space Cooperation

As seen earlier, cooperation on space preceded even Sputnik—with the research orchestrated during the International Geophysical Year—and now spans over sixty years. The field is today vast and varied, but the chief forms that have emerged can be concisely stated.

A. International Governmental Project Cooperation

This is the simplest and most common form of cooperation. It is constituted at one end of the cooperative spectrum by informal understandings and exchanges of letters and at the other by formal agency-level agreements and occasionally treaties.

An example at the “informal” end is the “joint” European-US-Soviet-Japanese mission to Halley’s Comet in 1986. The cooperation consisted, at the instigation of the international scientific community, in technical and scientific coordination among parallel spacecraft missions and ground facilities to optimize the scientific output.

At the “treaty” end of the spectrum is the 1988 and 1998 accords that founded the International Space Station cooperation at the level of an intergovernmental agreement (IGA),66 subject to ratification where required domestically, and of agency-level memoranda of understanding (MOUs). The IGA deals with fundamental aspects that include a regime for this transnational outpost in space which recognizes the parties’ respective “jurisdiction and control” in line with Article VIII of the Outer Space Treaty, while the MOUs regulate functional, operational, and management issues. Intergovernmental consultation and review clauses in place of an IGO temper major delegations of authority at agency level.

Most cooperative projects tend to be for space science. By contrast, market and regulatory factors can hinder ad hoc space applications projects. But there have been major applications successes under the next form of cooperation.

B. International Institutional Arrangements

Whereas the project mode of cooperation is adapted to two or more parties combining their resources for a particular mission—with one party perhaps providing a launch and the other(s) a spacecraft, payload, and/or ground facilities—this model can be cumbersome where more regular cooperation or complex situations are concerned, such as ones involving numerous smaller partners. Forming a common structure then becomes attractive in this costly and challenging field. But, if the advantages of pooling resources can be great, so too can the political, programmatic, and financial risks of interdependence, so requiring great care to be given to the organizational arrangements adopted.

In this regard, several species of institutional arrangements have seen the light of day. The intergovernmental cooperative organization established by treaty was chosen for worldwide satellite communications provision in the cases of Intelsat in the 1960s and Inmarsat in the 1970s under conditions of investment contributions being correlated to usage of the satellite system concerned. Their two-tier structure for representing governments at one level and national operators at the other provided the first generations of service.67 Intelsat, Inmarsat, and a later ESA-inspired regional variant, Eutelsat, were then all privatized between 1999 and 2004 after the technology had matured and their markets had become competitive.68 However, other variants of this IGO kind, such as the post-Soviet Intersputnik, Arabsat, and the meteorological satellite organization Eumetsat continue.

But the most elaborate organization of this kind is the European Space Agency. Having mandatory and optional programs assuring close to a 100 percent return in industrial contracts to its member states and with its own facilities and executive, ESA has proven a successful cooperation mechanism and has permitted Europe to become the world’s fourth space power with a wide program portfolio.

The European Union has adopted major space operational applications programs within its wide supranational competences,69 with Galileo for satellite navigation and Copernicus for Earth observation. ESA acts as the programs’ technical manager under an interorganizational agreement. The European Union, ESA, and their respective member states adopted a joint European Space Policy in 2007, marking a unique combination of the intergovernmental, supranational, and national levels in the space field.70

Also at a regional level, the African Union has since 2016 embarked on creating its own space policy within the framework of its Agenda 2063—whose thrust is to propel the region’s development drawing on its collective vision and potential—and as part of its Science, Technology and Innovation Strategy for Africa (STISA 2024). An African Union Space Agency is to implement the policy and provide a means for intra-African coordination and for international cooperation. Its statute was adopted by treaty in 2018 and the Union in 2019 decided to headquarter it in Cairo. The agency is, like ESA, a public international organization and is to enjoy privileges and immunities in all African Union member states. The space policy’s goals are transposed into the agency’s statutes and (in contrast to ESA with respect to the European Union) its budget is to be provided for within that of the African Union, of which it is has the status of an organ.71

C. Structured Dialogue and Technical Coordination

This heading covers a plethora of activities from the technical and scientific level to the policy level. Often, the forum is informal and suited to exchanges of information and the coordination of technical interfaces and programmatic activities. In some cases, meetings of such groups are organized on the margins of sectoral conferences. For instance, the concert of missions to Halley’s Comet mentioned earlier began in that setting. In remote sensing, a more formal standing forum is GEO, the global Group on Earth Observations, which, outside the UN structure, has developed data-sharing guidelines with the involvement of governments, agencies, and stakeholders through consensus-building.72 As to space debris, the thirteen-agency strong Inter-Agency Space Debris Coordination Committee provided the platform for preparing the space debris mitigation guidelines mentioned in section VII.E, which were adopted in UNCOPUOS’s Scientific and Technical Subcommittee.

D. Transnational Industrial and Research Collaboration

This has been fostered by programs or activities under the preceding categories and results in corporate or stakeholder groupings which are required or encouraged for efficient and cost-effective conduct of projects or for interaction with space agencies in developing industrial plans and standards. Today, with privately financed mega-constellations of small satellites, hybridization between space and terrestrial systems such as 5G, and asteroid and other extraterrestrial mineral exploitation in view, this form of transnational cooperation is already evolving significantly as part of a “New Space” landscape.

IX. National Space Policy and Law

A. The Preeminent Role of National Space Policy

It is national (or, in the case of the EU and the African Union, regional) space policies, explicit or not, that determine:





- the place of space in general national civil and military priorities, strategies, doctrines, and budgets;


- the kind of space organization a space power will have and the space programs and cooperation it will undertake, together with how the opportunities these present are dispensed and used;


- public sectoral innovation incentives to encourage private-sector involvement, whether in building up industrial space capacity through procurement and allocation of related intellectual property or in encouraging investment in the provision of commercial space services and products, or both;


- the availability of and conditions for access to and use of space data and products within the space sector and in the broader information ecosystem and economy, nationally, and internationally;


- the objectives of space-related norms and the modalities for their review;


- the positions adopted internationally, for example, at the United Nations and ITU or in regional organizations or forums;


- the communications strategy for promoting and accompanying the delivery of a space policy itself.






Because these diverse questions are interrelated, it is important for a space policy to address them in a coherent manner. It should also be flexible enough to contend with changing scientific, technological, and market developments, and with shifts in foreign relations and domestic politics.

Explicit space policies have, however, in several countries often been a feature of only the past two decades, if at all, and are sometimes still in effect limited only to programmatic and budget decisions.

The exception is the United States, which within months of Sputnik conducted undoubtedly the most thorough policy preparation process in the history of the Space Age, whose outcomes were enshrined in the 1958 National Aeronautics and Space Act. Thereafter space policy in the Cold War years was very closely associated with national security policy, as we have seen. President Carter notably adopted the first “National Space Policy” in 1978 as a National Security Council Directive.73

It was President Clinton’s 1996 policy which published a distinct civil section, a pattern followed by new policies in 2006 (Bush), 2010 (Obama) and 2020 (Trump). President Trump’s policy nonetheless marks a significant departure in approach. A series of presidential Space Policy Directives (SPDs) first addressed key organizational and substantive issues, from setting new goals for human space exploration, to streamlining US commercial operator licensing, to creating a United States Space Force as a new armed service, to tackling space debris, traffic management and cybersecurity. These and other measures, including an executive order re-establishing a National Space Council under the vice president for policy preparation, were then integrated into the 2020 policy toward the close of the Trump presidency, replacing the Obama one.74

An aspect of US space policy imposed by Congress is prohibition of cooperation by NASA with China. As a result China has not been invited into the ISS partnership.

China’s own policy, which takes the form of a white paper,75 includes pursuit of a human spaceflight (Shenzhou) and a lunar program (Chang’e). Both programs’ names have ancient connotations76 yet are associated with post-Mao policies of modernization and “China rising” as a global power. Indicating a new turn in international space relations and asserting its own prestige more widely, China notably made an announcement of opportunity together with UNOOSA on May 28, 2018, for experiments to be flown on the China Space Station (CSS), as a “common home in space for all humankind.”77

By comparison among the other main space powers the EU-ESA-member states’ 2007 European Space Policy is largely concerned with interorganizational questions with respect to formulating a European overall program; it has been followed by ESA and EU program and industrial policy moves but not so far superseded. The Russian policy—which is essentially programmatic in nature—is on paper balanced and ambitious and includes lunar missions. However, highly constrained financial circumstances have reduced Russia’s ambitions except as regards upgrading priority assets such the dual-use GLONASS satellite navigation system and establishing a major new spaceport at Vostochny.

B. An Overview of National Space Laws and Administrative Acts

So far, at least twenty-two countries worldwide have adopted space legislation,78 while some countries regulate space activities on an administrative basis. The content addressed generally falls under the following categories:





- Institutional law, from the 1958 Act in the United States establishing NASA and governing space relations within the federal government, to the arrangements governing national space agencies in such countries as Russia, France, Germany, Italy, Ukraine, South Africa, Nigeria, and Japan;


- Space activities licensing. This is usually the subject of national legislation (as in the United States, Russia, Ukraine, Sweden, the United Kingdom, Finland, Australia, Nigeria, and South Africa, for example) but can take the form of contractual arrangements (notably between ESA and France and the Arianespace company within ArianeGroup). Key provisions relate to operating standards, qualifications of personnel, reporting and oversight, and liability, including as to compensation of the state(s) responsible and insurance;


- Maintenance of the national space objects register;


- Laws implementing particular space policies, such as which launch systems must be used for national security payloads, procurement and the allocation of intellectual property, access to satellite remote-sensing data (including restrictions on the resolution of imagery on national security grounds), extension of jurisdiction and control, and the regulation of radio spectrum use.






From this brief overview—and some of the national laws are themselves brief—it will be clear that several laws are influenced by UN space law norms introduced earlier. But some countries such as Russia, Ukraine, South Korea, Australia, Belgium, and the Netherlands have detailed laws, with the United States now having a set of such statutes. It and the United Kingdom notably have specific national provisions governing commercial spaceport infrastructures. Twelve sites are currently licensed in the United States.

X. Conclusion

The processes described in this chapter concern a basic facet of humanity’s experience, the space-Earth relationship. Where once the relationship was understood in the sense of the heavens ruling events on Earth, humanity has gone from being able to detect the forms of planets and their moons five hundred years ago to now discovering planets orbiting other stars. Knowledge of the universe has superseded earlier speculation and worldviews. And nations have achieved the dream of gaining access to the heavens, first in deadly rivalry, then in a dramatic human expansion that has not ceased.

In the global economy, space has become a sector approaching half a trillion dollars a year globally and displaying a shift in its economics (above all lower launch costs) to favor more private investment projects—a trend often termed “New Space.” In space operations, nearly 8,500 objects have been launched into space, and the ISS has become the first permanent extraterrestrial habitat as a precursor to lunar and planetary ones. Among projects that could transform life on Earth, private mega-constellations are being deployed to banish internet black spots and boost Earth observation. Solar power from space may one day supply abundant clean energy indefinitely.

Yet, orbital debris and congestion79 pose serious risks to use of near space. With vital national security interests hinging on navigation, communications, and reconnaissance space capabilities, not to mention purely civilian services such as satellite broadcasting, concern over strategic exposure in space has grown. Anti-satellite (ASAT) weapons are a fact.80 And claims to strategic supremacy have been made,81 and challenged.82

In addition, the question of ownership of in situ space resources has become vexed. In 2015, the US Congress passed a Commercial Space Launch Competitiveness Act which was signed into law by President Obama. Aiming to attract New Space investment itself, Luxembourg followed suit in 2017 with its Law on the Exploration and Use of Space Resources. Both allow for commercial extraction rights. Equally, each is phrased as being subject to international obligations, with the US law disavowing national appropriation in terms drawn from Article II of the Outer Space Treaty. The laws’ effect is thereby twofold. First, private firms can claim potentially valuable rights that will be controversial in light of the Moon Agreement. Second, that prospect puts pressure on the international community to clear the impasse created by the treaty’s CHM policy—if it is willing.

Looking ahead, how to tackle the kind of challenges just outlined may seem to pose afresh the fundamental alternative introduced above between a process-of-claims approach, per McDougal, Lasswell, and Vlasic, and a control regime, per Jessup and Taubenfeld. In this regard, some might argue that the current international climate is now so much more diverse and complex, or so dominated by one power, that it is even less suited to the ambitious institutional approach Jessup and Taubenfeld advocated than it was during the Cold War. Others by contrast may imagine that the existing UN space law treaties, with UNCOPUOS, already provide the necessary framework, so requiring only its use.

But both of these viewpoints would overlook the fecund possibilities that the modern transnational policymaking scene has to offer. While some form of arrangement with an institutional element may well be inescapable in order to resolve the Moon Agreement CHM impasse (lest de facto spheres of influence do arise, with the potential for conflict they portend), there are, as indicated earlier in sections VII.E and VIII.C, today several avenues available for arriving at working arrangements both with and without significant UN involvement or institution-building. This “soft,” variable geometry approach has indeed already yielded initial results in support of space debris coordination.83

Beyond this, we should remember how the Outer Space Treaty—pragmatic and restrained as it is in many ways—is bold in making the exploration and use of space the province, the birthright, of all humankind, and not only the affair of states and the powerful. Potentially, this makes safeguarding and determining the dispensation for the benefits of space not even simply transnational in dimension but a destiny in which we each have a stake and a role to play, just as with our climate on Earth.

It thus also becomes part of the task of the transnational law movement, with other disciplines, to respond to this challenge, which promises nothing less than a new form of space-Earth relationship.
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I. Introduction to Transnational Law and “Lex Informatica”

When Philip Jessup first analyzed and named transnational law, digital computer programming was in its infancy and networked computing did not exist. Following the development of packet switching in the 1960s and the issuing of the Internet Protocol standard for networking in 1982, the internet developed rapidly as an academic then a commercial enterprise. Early in its commercial development, Joel Reidenberg coined the term “lex informatica” to explain its transnational legal nature, based on Berman and Kaufman’s analysis of mediaeval lex mercatoria1 rather than Jessup’s transnational law.2 Methodologically, the examination of internet law is both transnational and interdisciplinary, requiring training in commercial law and human rights law as well as familiarity with engineering principles and transnational regulatory practice: it was “born global” by design and practice.3

Comparative law regarding privacy may be supplanting a US-led self-regulatory standard, to be explored in section III of this chapter.4 Information law is broader than internet law, encompassing all information that is digitized and processed, a phenomenon noted by Reidenberg in his focus on data protection rather than Lessig’s preferred cyberlaw.5 Lex informatica—transnational private law for the internet companies and others—can be extended to encompass that other great transfer of digital information, the world’s financial markets.6 Hedge funds, high frequency traders, and others use legal systems outside the ambit of the major sovereign actors, notably by basing their operations “offshore” since the invention of the Eurodollar market in the 1960s.7 Financial actors transfer vast quantities of sensitive personal data worldwide from New York and London, including pseudonymized banking data to India, for instance. The regulatory failures of this “mad money” included the 2008–2012 global recession and the 1997 Asian banking crisis.8

It is the transnational internet regulatory arena on which this chapter focuses. The sovereign state challenge to Anglo-Saxon deregulation has been led by Europe, but also China and Russia. Over sixty states, including the United States, Japan, and Canada, adopted the Council of Europe Budapest Convention on Cybercrime 2001 (ETS No. 185), a feature overlooked by many international lawyers. Previous attempts at UN-brokered internet treaties have failed under US hyperpower pressure. The US government and corporations have driven the emergence of global electronic commerce since the internet grew into a commercial platform in 1993.9

Siems has argued that much of what we call transnational law may in fact be transplants of law from dominant legal systems, and in the case of internet law we will see that this may be especially the case.10 That is neither a result of colonialism in the traditional sense (though digital colonialism does follow the path of previous eras of technologically driven colonialism, especially in internet access via submarine cable), nor of a patriarchal assumption of sovereignty and authority,11 though the internet itself was largely created by “fifty old white guys in beards” as the “Fathers of the Internet” (and founders of the Internet Engineering Task Force (IETF)) were often described.12

Transnational internet law has many critics of commercial and government control via contract and cooperation as pointed out by Calliess and Zumbansen.13 The pervasive power of internet communications, as the medium across which all other media can be conveyed and recorded, has led some scholars to posit that it is difficult to conceive of commercial law including competition law, human privacy, and electronic banking without regard to internet law and the transformations created by the online environment.14 The new European privacy law, the General Data Protection Regulation (GDPR), affects all digital records.15 Digital computing and the internet may be changing human communication and even evolution.16

Is the internet the cause or effect of transnationalism in economic relations driven by contract law? While some cyberlibertarians would hold that “the Internet changes everything,” it is merely the most visible artifact of globalization to the nonspecialist observer.17 Trachtman explains: “Because the technology is so exhilarating, there is a tendency to claim that the changes we do observe in sovereignty, the state, jurisdiction and law all are caused by cyberspace.”18 Trachtman’s concern is also to explain cyberspace in terms of the relative lack of dynamic institutional reaction by regulators: “one may view the rise of cyberspace as a phenomenon that accentuates the old problems to a point where it is worthwhile to devise a more substantial institutional solution.” The greatest, and certainly to a Westphalian19 nation-state-centered universe most revolutionary, challenge for regulation is the increasing co-operation between national, regional, and international networks of regulators to regulate the internet.

The rest of the chapter proceeds as follows. In section II, I briefly consider the technical standards that permit inter-networking and thus the internet. Section III goes on to examine the extent to which standards—broadly drawn to include commercial and legal standards—have created a separate transnational lex informatica. In sections IV and V of this chapter, I focus on two phenomena of the transnational Internet law evolution. The first is governance by contract for all commercial transactions, even those that are ostensibly free of monetary value, in which the contractors are trading private information for advertising revenue, as for instance contracts between Facebook and its two billion or more users. In section V, I describe the double-speak legal topic of the “open internet.” Laws governing the “open internet” are in fact laws that are theorized to protect some aspects of network (“net”) neutrality, preventing access providers from explicit commercial blocking and discrimination between content, application, and services. In practice, these “open internet” laws in fact allow discrimination in a practice known as “zero rating,” allowing certain content to be viewed, or played, more frequently, in association with leading media providers such as Facebook, Spotify, and Google. In the concluding section VI, I argue that the internet has become a dystopian hybrid legal space, in which comparative and transnational adoption of behavioral advertising as the model for internet content has led to a set of legal solutions that explain a great deal about the role of transnational law in this field of human behavior.

II. Technical and Speech Standards for “Cyberspace”

The internet was developed by universities and private technology companies, initially with funding from the US Department of Defense and later via the National Science Foundation and other educational grants.20 Its lack of controls, end-to-end design, and freedom from censorship led some to claim it represented a free speech “cyberspace” zone where “it interprets censorship as damage and routes round it”. Scholars who did not entirely adopt the libertarian First Amendment jurisprudential metaphor of a free medium nevertheless agreed that it was a zone of comparative free speech. Froomkin showed the discourse possibilities and threats to that free speech in a pioneering scoiolegal treatment in 2003, applying Habermas’s social sphere theories to the internet.21 However, unlike public broadcasting or even debate in public squares, speech on the internet is intermediated by private platforms such as Google or Facebook, and there is no public “commons” in the sense of offline space. The nongovernmental standards development organizations (SDOs) such as the IETF were suggested as emblematic of private transnational design of law by Calliess and Zumbansen, with non-enforced interoperability guidelines (Request for Comments) as the guiding principles of internet design.22 Marsden minutely analyzed the commercial and governmental forces that corrupted these allegedly disinterested standards actors.23 Take an obvious example: since 1996, the majority of chairs of IETF have been Cisco engineers.

Technical SDOs are an important element of the internet’s development, though note their standards are voluntary and legal enforcement is limited to any intellectual property rights in those standards. Both the Internet Protocol and the standards for the World Wide Web are themselves open and nonproprietary. SDO internal politics are an overlooked aspect of standardization in the policy literature though there have been attempts, mainly from science and technology studies scholarship, to do so. Marsden explains twenty-two separate co-regulatory initiatives in internet law, with chapters on chapters on IETF, W3C, and ICANN among many others, and discusses impact assessment and self-regulation via standards.24 Brown and Marsden also extensively discuss self-regulation and governance of privacy by design and other standards.25 Lawyers are now fully aware of the delicate dance between market actors, consumers, and states in internet standards. Sociolegal work on internet standards use standards in a broader argument about the development of transnational law as an alternative to national legal and standards systems.26

III. Standards Adoption as Lex Informatica

The framework for internet law is quite old. It is based on 1996 US legislation, the Communications Decency Act 1996,27 and lawyers worldwide have dealt with the way in which it has been adapted since then. In the United Kingdom, the E-Commerce Regulations 2002 are based on the Electronic Commerce Directive 2000 (2000/31/EC), which itself was drafted in the twentieth century. Internet regulation broadly does not just involve the law. Anyone who has been using the internet since the 1990s is aware that internet sites are constantly nudging us in the direction in which various parties want users to behave, using recommender systems to show us posts that we may be interested in, advertising to our personal preferences, and so on.28 Ever since the browser was invented and the first cookie was placed on a computer, users have been nudged in different directions.29 “Internet regulation” refers to the range of public-private interactions covering substantive national and transnational (regional and plurilateral) rules and practices governing specific internet topics. Regulation as a rules-based field existing within a wider policy discussion of governance is the approach outlined for legal scholars.

Media and even some jurists use the term “Internet Service Provider” (ISP) to refer to both the telecoms companies that provide access to the internet and the websites and other services that we use. The term “ISP” has little legal meaning in either US or EU Union law. Under European law:

“electronic communications service” means a service normally provided for remuneration which consists wholly or mainly in the conveyance of signals on electronic communications networks, including telecommunications services and transmission services in networks used for broadcasting, but exclude services providing, or exercising editorial control over, content transmitted using electronic communications networks and services.30

The definition explicitly excludes information society service providers (ISSPs), “which do not consist wholly or mainly in the conveyance of signals on electronic communications networks.” In Europe, a provider of internet access is an electronic communications network provider, whereas a provider of content and services is termed an ISSP31 or an Audiovisual Media Services provider where it is the editorial controller of video.32 In the United States, the access provider is an internet access provider (IAP), such as a telecom provider, and the service provider an online service provider (OSP), such as Google, Facebook, or any other website.33 Table 19.1 shows this terminology according to legislation and jurisdiction.


Table 19.1: Defining internet actors in EU and US Law

	
	EU Law
	US Law


	Internet Access Provider
	Electronic communications network provider
	Internet access provider



	Content and Services Provider
	Information society service provider
	Online service provider





Under the US Digital Millennium Copyright Act 1998 Section 512, “OSP” is defined as “an entity offering transmission, routing, or providing connections for digital online communications, between or among points specified by a user, of material of the user’s choosing, without modification to the content of the material as sent or received” or “a provider of online services or network access, or the operator of facilities thereof.” This broad definition includes: network services companies such as access providers, search engines, bulletin board system operators, and even auction websites.

Liability rules allow ISPs to receive “notice and take down,” where they host content for third parties—that is, citizens and companies. If the content offends against the terms of service, breaches copyright, or is criminally illegal (for instance, in some jurisdictions, promotes hatred, defames government leaders, incites terrorism), and notice is given to the provider, it then removes the content subject to appeal by its owner.

This distinction between access and service providers is critical to understanding internet law. For example, “open internet” laws only apply to IAPs, as does much telecommunications law and regulation (discussed later in section V). Most (if not all) IAPs are also ISSPs or OSPs, and in fact the largest IAPs are also among the largest ISSPs, offering services such as hosting files and providing email service to citizens. OSPs, whose connection with citizens must occur via IAPs, are regulated by the entire gamut of internet liability rules, which are explored in the next section. Where an IAP deliberately blocks WhatsApp or other ISSPs at its own command, that is a breach of net neutrality rules, subject to limited exceptions in law. However, these rules are of recent origin, vaguely drafted and are poorly enforced, or their implementation is neglected, by national regulatory agencies in most cases. Service providers simply could not operate without the cooperation of access providers, and governments can and do command these access providers to cut off service to individual companies, sectors, and even the entire internet in extreme cases. The latter has been the case during controversial elections. The regulation of internet access therefore raises profound questions of sovereignty and censorship of communications.

The internet developer community has cherished self-regulation based on the codes of conduct and terms of use that early internet users employed in the scientific institutions that first developed the protocols and social standards. Governments have broadly accepted that a more flexible and innovation-friendly model of regulation is required, particularly in view of the rapid growth, complex interrelationships, and dynamic changes taking place in internet and interactive data development. For governments, it was a pragmatic acceptance that the models used for regulation should be as flexible as possible, to permit significantly greater user innovation and freedom than with other types of communications (notably telecoms and broadcasting). This includes using both “hard law” and much softer forms of regulation.34 This self-regulatory paradigm is increasingly challenged by the growth and evolution of the internet. The forms of technological, social, and economic innovation are posing new challenges to regulators, especially in view of the ubiquitous use of mobile broadband connections by domestic consumers, creating new security risks, rights, and responsibilities for users. The policymaker response was described by Samuelson over twenty years ago as five key policy challenges:



1. whether they can apply or adapt existing laws and policies to the regulation of Internet activities, or whether new laws or policies are needed to regulate Internet conduct;

2. how to formulate a reasonable and proportional response when new regulation is needed;

3. how to craft laws that will be flexible enough to adapt to rapidly changing circumstances;

4. how to preserve fundamental human values in the face of economic or technological pressures tending to undermine them; and

5. how to coordinate with other nations in Internet law and policy making so that there is a consistent legal environment on a global basis.35




The internet environment is a powerful technology for society and individuals to express their rights, as well as an environment in which such rights can be curtailed due to legal, economic, technological, security, and other incentives for powerful state and private institutions.

Co-regulation is a broadly used term in transnational discussion of internet regulation.36 Co-regulation became a tool in official European policy in December 2003, with the Inter-Institutional Agreement on Better Law-Making (2003, updated 2015), which defines “co-regulation.” The European Commission confirmed that forms of regulation short of state regulation are not appropriate where fundamental rights or important political options are at stake, or in situations where the rules must be applied in a uniform fashion in all member states. The Commission in 2005 analyzed co-regulation in terms of “better regulation” (COM/2005/97). This was immediately made part of internal EC practice in the Impact Assessment Guidelines (SEC/2005/791), which the Commission must follow before bringing forward a new legislative or policy proposal. A Beaufort scale of co-regulation was developed for the European Commission based on the Beaufort scale of wind speed.37 The wind in this case is the degree to which the governments were breathing on the forms of self-regulation that were taking place. That wind is blowing a lot more strongly from government and from parliaments toward trying to achieve something much closer to co-regulation than to self-regulation. There are three alternatives:



1. not to regulate, but we must acknowledge the internet develops rapidly without regulation.


2. to regulate all the content that we might be concerned about.


3. to regulate only the dominant transnational—typically US-based—platforms.






Self-regulation continues, and even in the absence of any new laws we would expect the development of the internet not to be static.38 Legislative impact assessments of internet law that ask “What happens if we do nothing?” do not involve stasis. Our relationship with the internet, as society and as individuals, continues to develop. De jure co-regulation involves legislation that tells the industry: “regulate or suffer the legislative consequences.” There can be de facto co-regulation as well as de jure co-regulation. De facto co-regulation exists where the regulators have used their powers of extreme persuasion.39 Take a recent example: hate speech and “fake news” or disinformation. In February 2018, Facebook and Google announced that between them they were going to appoint 50,000 extra content moderators.40 Artificial intelligence and algorithms will not self-regulate content in the future without human intervention.

The carrot capacity for the European Union to approve standards has made it pragmatic to fund standards such as those for mobile internet access and the World Wide Web Consortium, and ex ante support transnational self-regulation in cases where the United States would simply ex post regulate via competition law. This leads to substantial US-European differences of approach, which may create transatlantic competition of standardization philosophies.41 Examples of European co-regulation now abound in this field, notably in internet security but also in child safety and filtering, as well as standard-setting and social network privacy regulation. Transnational soft law standards play a vital regulatory role, which legal positivists would be in danger of overlooking or minimizing by a failure to consider the law in its regulatory context.

IV. Lex Informatica and Law by Technological Contract

In the introduction to this chapter, transnational Internet law was explained by reference to a lex informatica of transnational commercial contracts and norms. Lex informatica promises much more than just the automation of the law by technology—it offers technologically delivered choice and enforcement of contracts. This has been replaced in many lay lawyers’ eyes by the (rather dumb) notion of so-called “smart contracts” delivered by blockchain distributed ledger technology (DLT).42 It is dumb because the assumption is a Fordist same-size-fits-all contract such as 2 billion users signed with Facebook since 2004, enforced through termination without arbitration for breach by the dominant party to that contract (e.g., Facebook, not the user). It has since been shown that Facebook breached those contracts on multiple occasions, often by betraying the personal data protection of European users.43 In theory, all such contracts thus became void until replaced by legally coherent new terms and conditions, which unwitting (“dumb” in the sense of legally and technically illiterate) users agreed to at their next signing in.

Lex informatica suggests the possibility that contracts be smart in that they be infinitely variable according to agreement by both parties, rather than fixed in time at outset, and that enforcement can be infinitely varied according to mutual benefit. Instead of two billion people signing a single contract, each contract could thus be unique and adaptable to circumstances. “Blockchain” is a generic term for DLT, technologies that create reliable consensus about the status of information on a distributed digital ledger, which allows users to trust the validity of a cryptocurrency token (“crypto” e.g., Bitcoin) without government or bank intermediary. It can also be used for a network of trading partners to exercise common control of a supply chain. DLT-enabled networks support decentralized applications via smart contracts,44 with potential to challenge incumbents and creating a range of new markets, much as the internet promised in the mid-1990s.

Werbach argues that contract law is fundamentally retrospective, focused on dispute resolution, while smart contracts prospectively mandate actions through software, with huge implications for enforcement and broken software (such as losing cryptocurrency, the most infamous of which is Bitcoin). “Crypto fever” appeared to spike in late 2017 with Bitcoin reaching $20,000 equivalence and many initial coin offerings of other crypto currencies. Future legal focus will be wider than “crypto,” with research on co-regulation via blockchain technologies as generic foundations for new business models and the associated legal questions.45 The zero-sum assumptions of smart contracts without variation are actually dumb promises, rather than smart ones based on natural persons’ (“semantic”) negotiation.46 Raskin argues that the social implications could be profound: “The creators of smart contracts have invited society to a party they are throwing.”47 As with so many engineered solutions, stupidity may overtake the subtlety of human transactions as in the erroneous Facebook contracts, but this is not inevitable. Equally, blockchain only provides an audited distributed record of transactions, yet is claimed to provide miraculous benefits to the gullible (especially in the case of cryptocurrencies such as Bitcoin and DogeCoin). Cataloging and analyzing the various market sectors, and fields of law, in which smart contract innovation is taking place can help establish the degree to which digital contract law is a case of transplantation from the United States, or genuine transnational law driven by nonstate actors.48

V. Internet Access, Net Neutrality, and the “Open Internet”

The relationship between internet access providers (telecoms providers or “telcos”) and the content, applications, and services that are delivered over the internet are governed by contract. These contracts, where they involve consumers, are to some extent regulated by governments for consumer protection, but it is still the case that well over 90 percent of internet traffic is exchanged without contract between networks, as the data they exchange is too cheap to measure. Nevertheless, local telephone monopolies still have relatively little competition, and as technology developed to permit alternative messaging systems, they have attempted to block, throttle, and charge differential prices to commercial rivals such as Skype and WhatsApp, since bought by Microsoft and Facebook, respectively.49

The issue of uncontrolled internet flows versus engineered solutions is central to the question of a “free” versus regulated internet. Regulations are intended to prevent unregulated nontransparent controls exerted over traffic, whether imposed by IAPs for financial advantage or to use this new technology to filter, censor, and enforce copyright and other laws against internet users. Ever since the broadband internet emerged in the late 1990s, this has been the messiest issue in both telecoms regulation narrowly and in the internet generally, and has affected anybody who previously, currently, or in the future uses the internet. Human rights, behavioral science, and innovation economics have infected the neoclassical economic models used to regulate telco networks. It is difficult to identify abuses of net neutrality, and many corporate economists have claimed it is a solution in search of a problem: Schrodinger’s net neutrality, neither a living problem nor a dead one. It will continue to be extremely difficult to regulate. In this section, I briefly map out the main areas of controversy in the United States and Europe.

The European legal basis for net neutrality regulation is a consumer law framework to prevent competition abuses and prevent discrimination, under which national regulators need the skills and evidence base to investigate unjustified interference with IAPs’ traditional “mere conduit” status and their nondiscrimination between data types. Regulators’ proactive approach to monitoring and researching non-neutral behaviors will make IAPs much more cognizant of their duties and obligations. While traffic management is proprietary, in reality regulators will only be able to ensure that IAPs do not engage in permanent blocking of rival video and voice services, as has occurred in the past. Total, perfect, neutrality is neither achievable nor desirable, given the congestion issues that a best-efforts public internet will always face.

US net neutrality since 2005 had largely been an aspirational series of policy statements accompanied by several merger conditions on dominant telecoms companies. The 2008 election of President Barack Obama, who campaigned for net neutrality from 2005, led to specific regulatory agency action on net neutrality by the Federal Communications Commission (FCC). The FCC extended a consultation on net neutrality or “the open internet” during 2009–2010. This process was finishing as the Court of Appeal judged in April 2010, in Comcast v. FCC, that the FCC’s regulatory actions in this area were not justified by its reasoning under the Communications Act 1996.50 The successful Comcast appeal meant that the FCC had to:



1. ask Congress to relegislate to grant it Title I authority;


2. reclaim Title II common carrier authority for access providers under the 1996 Telecommunications Act;


3. try to assert its own Title I authority subject to legal challenge.






It adopted option 3 in its order of December 23, 2010.51 However, it then decided to move to Title II authority (option 2) in 2014, to implement a new net neutrality rulemaking that reclassified broadband internet access services (BIAS) as common carriers, finalizing the rules in February 2015. The telecoms operators appealed that decision to federal court in United States Telecom Association v. FCC, but the FCC ruling was upheld in the DC Court of Appeals in June 2016.52 Meanwhile, the 2015 merger of DirecTV into AT&T imposed conditions on zero rating.53 In its AT&T/DirecTV approval of July 27, 2015, the FCC stated at Paragraph 395: “we require the combined entity to refrain from discriminatory usage-based allowance practices for its fixed broadband Internet access service.”54 Zero rating (free sponsored data) is a common practice in mobile data pricing. For instance, T-Mobile offered thirty-three zero-rated music services in its Music Freedom Plan in 2014,55 avoiding any negative regulatory scrutiny in part due to its offer being:



• non-exclusive with many music offers zero rated rather than a single service,


• relating to music rather than heavily congesting and more expensive video (such as NetFlix), and


• T-Mobile being the smallest of the national mobile IAPs.






Following the election of President Donald Trump in 2016, the FCC adopted new rules released on January 4, 2018. The “Restoring Internet Freedom” order guts the existing rules of their enforcement power, while staying any investigations into BIAS discrimination in favour of their zero-rated video and audio services (i.e., not counting to the monthly data cap).56 Another decade’s litigation, legislation, and regulation will probably still not resolve the issue in the United States.57

The European Parliament negotiated net neutrality rules on blocking/throttling in 2009 to be implemented via regulatory action and reporting from 2011, under the amended Electronic Communications package.58 It essentially permitted discrimination (under certain conditions) on speed and price for new network capacity, but insisted that existing networks do not discriminate “backward”—that is, they do not reduce the existing levels of service or block content without clear and transparent notice to users, and demonstrable reasonableness of those actions. This had to be adopted by national parliaments in June 2011—though many delayed. In the European Union, three member states implemented laws that were much stricter than vague 2009 rules that acted as a backstop power.59 In the Netherlands, the largest IAP (KPN) boasted about its Skype blocking in 2009 and intention to block the new messaging app that was leading users to stop texting, namely, WhatsApp. When the Netherlands Parliament voted in 2011 on its adoption of the 2009 package, it strengthened the powers of its regulator substantially to outlaw discrimination and the use of the spying technology that KPN had used. The law was later confirmed by the Dutch Senate in April 2012, though the regulations to make detailed rules were not passed until mid-2013.60 Slovenia adopted even more stringent rules than the Netherlands in its telecoms law of December 2012. These laws prompted harmonization via the new European Regulation passed in 2015. The UK regulatory regime focused on behavioral “nudge” responses to net neutrality violations, though it has also conducted technical measurement of both broadband speeds and traffic measurement, as well as a study into types of monitoring.

The European Economic Area implementation of the Open Internet Regulation (EU/2021/2015) has been clarified with BEREC Guidelines issued on August 30, 2016.61 These provide guidance to national regulators on implementation of the 2015 Regulation and were primarily drafted by the United Kingdom (Ofcom) and Norwegian regulators. BEREC’s guidelines at Paragraph 45 expressed agnosticism on zero rating: “It is not the case that every factor affecting end-users’ choices should necessarily be considered to limit the exercise of end-users’ rights.” At Paragraph 46, they warned that the combination of the largest mobile operator with largest social network provider could produce an anticompetitive discriminatory access agreement: “a practice is more likely to limit the exercise of end-user rights in a situation where, for example, many end-users are concerned and/or there are few alternative offers and/or competing ISPs (sic) for the end-users to choose from.” National regulators’ implementation of the 2015 Regulation has resulted in several decisions to prevent telecoms operators from zero rating their affiliated content, following interpretation of Paragraphs 45–48 of the BEREC Guidelines 2016, but also the striking down of the provisions in the earlier and broader Netherlands Telecoms law of 2012.62 The UK Parliament passed a Statutory Instrument in 2016 implementing the EU Regulation. The Open Internet Access (EU Regulation) Regulations 201663 set out powers to fine access providers up to £2 million or 10 percent of turnover, if they restrict internet access to subscribers or fail to cooperate with Ofcom investigations. The UK continued tangible interconnection with European open internet suggests continued harmonization of regulation in this area will apply, should the United Kingdom eventually leave the European Union.

Net neutrality cannot be dismissed as a technical or competition challenge without serious consumer implication and civil society interaction. A fierce net neutrality fight has been waged for over fifteen years to secure the future of the internet: telecoms companies and their lobbyists have claimed it is of no relevance, then fought to oppose it. Net neutrality law is now “law on the books” in Europe since 2015, but action in regulating specialized services and zero rating remains to be carried out.

VI. Conclusion: From Transnational Internet Law to Plurilateral Law?

We have seen that the light regulation internet that developed in the 1990s did so based on US commercial standards for contract and liability, driven by US multinational pioneers. Those pioneers developed then consolidated their industry sectors both nationally and then internationally, such that Yahoo!, Facebook, Google, and Amazon are more dominant in Japan, Europe, and developing nations than in their own market. International conventions did not supplant transnational contracts, and UN agencies did not absorb the standards-making bodies. Common law freedom of contract and Anglo-American technical standardization reign supreme.

Yet this triumph for US-led transnational law can be read as a dystopia for transnational legal development. First, note that the technical standards, commercial legal development, and liability regime are all aped from US law—they are all transplants. Rather than a true international lex informatica developing, what has taken root is an Americanization of commerce online. I have elsewhere described Facebook’s perversion of net neutrality via zero rating of Facebook’s content in Latin America as creating a “gringonet”—free Facebook rather than the entire internet. We saw in section V that the separation of US net neutrality law from that in the rest of the world may be more observed in the breach, as there has been little enforcement activity in Europe and elsewhere despite EU and other governments’ claimed commitments to the open internet. Net neutrality affects the telecoms access providers anchored in nation-states and is therefore arguably the internet’s exception to transnational law.

Second, note that transnational law is being supplanted if not replaced by regional standards that are overtaking that US dominance, at least in part. EU members have imposed both stricter privacy law—in theory, with the 1995 Data Protection Directive and, in practice, with the GDPR from 2018. Concerns over digital privacy date at least to the Watergate Scandal that brought down the Nixon presidency, far predating the internet, though it was this transformative technology that brought personal data protection to the fore in trans-Atlantic trade discussions.64

Reidenberg was concerned with private processing of digital data and the attempt by multinationals to set information defaults that ran contrary to the recently promulgated European Data Protection Directive (EC/95/46). This Directive in part ruled that depositing cookies on computers by default rule without consent, the basis for US-generated targeted advertising, now known as online behavioral advertising, was illegal. The controversy generated by the US-dominated corporate refusal to adhere to the rules and their corralling of White House support under then President Bill Clinton resulted in a messy and illegal compromise, the so-called Safe Harbor [sic] agreed in 2000.65 This “safe harbor” was formally declared illegal in 2015 by the European Court of Justice in the Schrems case, where Schrems was the litigious Austrian law student leading the “Europe versus Facebook” movement. The resultant “Privacy Shield” that replaced the Safe Harbor was judged by the European Court of Justice in Schrems 2 (Case C-311/18, Facebook Ireland & Schrems) in July 2020, against the General Data Protection Regulation (GDPR: Regulation 2016/679) that came into force on May 25, 2018.66 To this extent, US companies have had to adapt to European values, and indeed global support for generic privacy legislation outside the United States, preventing global adoption of US transnational internet law standards.

EU members have also imposed consumer law for the internet—“prosumer law”—to signify the production and consumption that internet users enjoy when they update their status and post photos online. Nor is Europe alone in imposing different standards, with China imposing social credit and refusing to implement net neutrality, and Russia also imposing its own set of standards for cybercrime and content regulation. The fragmentation—or “splinternet”—has long been predicted and is in part taking place, especially given the renewed impetus of Edward Snowden’s revelations of US-UK government surveillance of all internet traffic and the Trump presidency’s revocation of long-standing international deals. Since 2014 and the Sao Paulo summit of the BRICS nations, transnational internet law has finally begun to weaken. Yet liability regimes continue to be based on US laws from the 1990s.

Some perspective is needed in predicting the fall of transnational internet law. Global electronic commerce continues to grow rapidly and has become a leading feature of the twenty-first-century economy, even more so as the 2020 global pandemic restricted physical communications. The most valuable public companies are now those e-commerce giants, not only in the United States but also in China and even Russia. The internet and associated technologies such as blockchain and smart contract have transformed the supply chains of traditionally dominant industrial sectors such as automobile manufacture, petro-chemical refining, and aerospace engineering. It is not just that the sectors have digitized, it is also the case that their supply chains are bound together in a web of online contracts. Even in Europe, where the claims of transplant not transnationalization of law may be strongest given the dominance of the GAFAM companies (Google-Apple-Facebook-Amazon-Microsoft), the European Commission has been driven by industry to proclaim the emergence of Industry 4.0, a new phase based on digitization, the internet of things, cloud computing, artificial intelligence, advanced robotics, blockchain, and smart contracts. All these technologies are driven by the same enabling technology of digital contracting to secure their development.

The hyperpower United States has driven the hyperadoption of the hypertechnology of digitization, represented by the internet but encompassing digital financialization and credit, software development, and electronic commerce exchanges in industries as diverse and traditional as diamond trading and oil exploration, as well as stock exchanges themselves.67 Accompanying this transplantation, there has been a huge increase in US law firms operating globally but especially influencing the rules in Brussels for the European Union, the world’s largest single market. Driving this transplantation has been achieved in part by contract law imposed on users of free services by the GAFAM giants. We should therefore be cautious when describing transnational law given the evidence that US law has imposed its methods and outcomes on even the largest market. The relatively under-regulated internet that has resulted, which has multiple voice harms through its lack of censorship including race hate speech and violent misogyny, may even be classified as a “malicious” legal transplant in Siems’s normative schematic.68 While transatlantic transplantation of competition law and telecommunications law has been well analyzed, that of the ostensibly more transnational internet laws for liability have received less legal scholarly attention than merited (though much political science literature is devoted to networks of regulators69).
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I. Introduction: Transnationalization of International Commercial Law—Tensions and Developments*

Increasing crystallization of transnational commercial law in the field of cross-border dispute resolution “has become a reality, in legal theory as well as in commercial practice.”1 Yet, with the emerging global prominence and vibrancy of global dispute resolution institutions traditionally at the periphery of international legal practice, transnational commercial arbitration is increasingly challenged to more fully reflect the diversity of practice and perspectives across regions.2 Substantively, as a contributor to “the shaping of law”3 in a transnational context, and cognizant of the “regulatory requirements and conditions of law beyond the nation state,”4 private commercial law systems must adapt and engage with transnational public law forces to provide for greater inclusivity in substance, composition,5 and practice.6 International commercial law, as a lever which recomposes justice within the transnational dispute resolution field,7 remains controversial given its practical implications. This chapter suggests that while there has been growing recognition that the traditional territorialist theory is limited in its ability to deal with intensifying cross-border dealings alongside growing recognition of transnational norms in court judgments, what appears to be at work is the pluralistic converging of a multiplicity of legal orders (including domestic) to ensure the efficacy of cross-border commercial law. The future development of a transnational legal order will reflect the intensifying interactions between diverse norms, laws, actors, and institutions—mirroring not necessarily the end of the nation-state—but requiring a wider loyalty beyond nation-state. To understand these dynamics, this chapter will explore developments in the field of transnational arbitration by examining the evolution of relevant substantive commercial law and procedure, key forces including global soft-law-making bodies, relevant actors including the nation-state, arbitrators, parties and institutions, and relevant norms and governance processes influencing the continued evolution of transnational arbitration.

II. Transnational Dynamics in Legal Practice

The question of the relevant source of substantive law governing transnational commercial dispute resolution has long been debated. As a general approach, the transnational law of commerce may be regarded as emerging from a concern with the regulation of issue confined within national boundaries to those “transcend[ing] national frontiers”8 extending the observation that law must be enlarged “until it is broad enough to answer to realities.”9 This framing has important implications for the study of developments in transnational arbitration law and corresponding questions of adaptation, harmonization, and diversity in global practice. Beyond traditional approaches understood within the context of the practice of “international law” concerning itself with the relations of one nation or state to other nations or states,10 the concept of transnational commercial law in contrast encompasses disputes involving “corporations, states, organizations of states or other groups.”11 Hence, transnational commercial law as applied to transnational disputes, inclusive of “both public and private international law,” has been regarded as a more accurate depiction.12 The following section will examine the dynamic development of substantive transnational law in the global arbitration and dispute resolution field by considering both its historic origins as well as contemporary developments.

A. Dynamic Development of Substantive Transnational Commercial Law: From Custom to Codification; from Regional to Global

The progressive development of transnational commercial law is particularly significant when viewed in light of historic dynamics in the field. While some authors hold that the question of the applicable body of law in international commerce has been in evolutionary development for more than six hundred years,13 others view significant transnational legal dynamics as traceable to the seventeenth century.14 On the European continent, a specialized autonomous law for merchants, which was subsequently accepted as customary law, developed in the eleventh century.15 In northern Europe, the so-called “Law of the Hanse,” a medieval trade association immune from local authorities’ jurisdiction, was developed around the same time period.16 As early as 1300, the term “lex mercatoria” appeared for the first time in English law, namely, in the “Fleta,” which comprised commercial customs.17 Subsequent to the enactment of the Carta Mercatoria in 1301, the law merchant was integrated into the common law by the leading case of Pillans v. van Mierop in 1765.18 In 1622, Malynes defined the lex mercatoria in a treatise called “Consuetudo Vel Lex Mercatoria, or the ancient Law-Merchant.” 19, 20 While this treatise dealt with customary law,21 Blackstone wrote in its commentary on the laws of England in the eighteenth century that municipal laws were insufficient to regulate commercial affairs due to their complexity and extensiveness. Rather, such affairs should be determined by the lex mercatoria, which was a separate law.22

By the nineteenth century, the content of the lex mercatoria was captured by a wave of codifications.23 In the late nineteenth and early twentieth centuries, Zitelmann sketched out the idea of a “world private law.”24 Because this body of law was thought to encompass all areas of private law, it was suggested that at its inception, it was insufficiently detailed to survive.25 In the late 1950s and 1960s, the lex mercatoria underwent a revival with the so-called “French School” founded by Goldman, Fouchard, and Kahn.26 Clive Schmitthoff contributed heavily to the revival of the lex mercatoria.27 Subsequently, the UNCITRAL Working group took up its mandate in 1971, seeking to satisfy the “need for a real ius commune mercatorum.”28 Since 1994, Berger detected a phenomenon which he described as “informal creeping codification of transnational commercial law.”29 In 1994, the UNIDROIT Principles were published.30 One year later, the Commission on European Contract Law published Part I of the Principles of European Contract Law.31 In 1996, the Center for Transnational Law, “devoted to the research, teaching and study of transnational commercial law, the ‘new lex mercatoria,’”32 founded trans-lex.org, a platform containing purported principles and standards of the lex mercatoria.33 These three references suggest that transnational commercial law has increasingly been developed by private parties,34 that is, as described by Zumbansen, actors in international commercial transactions, including arbitral tribunals who codify the law by reproducing it through codification and arbitral decisions.35

Reflecting on the process of transnational legal development, Teubner, Dezalay and Garth, Zumbansen, and Halliday have developed a sociological approach examining the development of the “law merchant” operating in the field of transnational law. Teubner sought to explain the lex mercatoria as a product of rulemaking taking place “at the periphery of the legal process.”36 He observed that international arbitral tribunals are the important external instances that control and thereby validate the principles of the autonomous legal system “lex mercatoria.”37 Teubner did not agree with the common criticism of the lex mercatoria doctrine, namely, that it lacked precision and suffered from ambiguity.38 In his view, the doctrine of transnational law depended on whether the law community accepts the latter as a “self-organized process of the creation of law,” as opposed to imposing on transnational law a requirement that it consist of legal rules and principles which ought to be “well-structured and detailed.”39 Dezalay and Garth took a multifaceted approach to the development of transnational legal order. In their view, the lex mercatoria must be examined as an autonomous and universal “international legal field” subordinated “to economic and political power.”40 Zumbansen provides important insights into the “proverbial privatization” of lex mercatoria such that no “room seems to be left for the carrying out of the tasks for the common weal.”41 Importantly what is required is a “comprehensive overarching view of the regulatory requirements and conditions of the law beyond the nation state”42 and engagement with questions of “international economic policy…and social self-organization.”43

In summarizing the historic developments of transnational law, it is important to note that predecessors of modern international commercial law were somewhat geographically and regionally contained primarily within European and Anglo-American jurisdictions.44 While modern theories stress self-regulation and a movement toward legal unification, the theories of the ancient law merchants were commonly used within one specific legal system and were thus not autonomous or universal in today’s terms.45 In recent years, given the rapid rise and transformation of arbitral and commercial dispute resolution practice in states outside of Europe and North America, including within East Asia, greater attention has likewise focused on the contributions and unique approaches to arbitral decision-making, including the use of settlement practices during the course of arbitral proceedings.46 At the same time efforts by commissions such as UNCITRAL have endeavored to ensure that participation in the model lawmaking processes increasingly are representative of the worlds legal systems and cultures. Halliday and Carruthers (2007) identify how UNCITRAL has employed external “warrants of legitimacy,” namely, the characteristics of the actors involved and process of script creation, as well as representativeness criteria in formulating global norms of arbitration.47 Warrants of representativeness may be based on the breadth of consultation in creating the script; the quality of the exercise involved in script formulation; the scope of organizational or institutional cooperation; the empirical bases from which norms are developed; and the kinds of forums in which norms have been presented and debated.48 The goal of representativeness is to ensure that the main classes of interests, professions, and international organizations are included.49

B. Current Discussion and Issues in Transnational Law

Legal processes in international commercial law in the twenty-first century have increasingly become denationalized such that international commercial contracts contribute to sources of law.50 Doctrinal discussions no longer revolve around justifying lex mercatoria, but around how it may be properly codified51 and regulated in the context of “requirements and conditions of law beyond the nation state.” Aspiring toward its emergence as more than “mere market law,” enriched by greater transparency, participation, and input,52 it is no longer a question of whether lex mercatoria exists53 but rather a question of its proper evolution and engagement with public international law.54 The law arising out of the practice of international trade has been described as transnational commercial law, an independent global commercial law or a “new lex mercatoria.”55 The latter has further been described as constituting an autonomous “international legal field.”56 While some have noted that rather than a “new law” being born, a proceduralized law has emerged, capable of meeting the demands of autonomy, through “manifestations of transnational actors and their regulations.”57 Nevertheless, international trade practice in the form of standard contracts based on party autonomy contributes to a “de facto harmonization” of the lex mercatoria58 albeit as yet disconnected from a systematic process of learning engaged with seeking answers to “the eminent questions of international contract law, tort or company law.”59 Several authors are of the opinion that the lex mercatoria is an autonomous legal system,60 while others see the autonomy of the lex mercatoria in the parties’ freedom to choose said law, rather than “in the alleged free-floating of legal rules and principles.”61 While a few authors have denied that the lex mercatoria is “a legal system of its own,”62 some have noted that, “lex mercatoria is a source of law made up of custom, practice, convention, precedent, and many national laws…an alternative to a conflict of laws search which is often artificial and inconclusive, and a way out of applying rules that are inconsistent with the needs and usages of international commerce.”63

The “renewed debate on the lex mercatoria” in recent years has focused on exploring two questions: first, whether the lex mercatoria is defined by its content or its sources,64 and second, whether it may be more accurately characterized as a list or a method. At present there is no consensus on the first issue, with a diversity of viewpoints suggesting that on the one hand, the specificity of the rules of the lex mercatoria stems from the sources of the lex mercatoria, being various legal systems.65 With regard to the second question, the lex mercatoria can be seen either as a “method of decision-making” or a “list of creeping codification,” which can either be static or open-ended.66 The “method” perspective suggests that the content of transnational law is derived from “a comparative law analysis,” leading the arbitrator to the rules which are “most widely accepted.”67 Ultimately, the transnational rules distilled through this method “perform a function strikingly similar to that of a genuine legal system,”68 which consists of the four characteristics of completeness, structured character, ability to evolve, and predictability.69 This is in contrast to the conception of a “creeping codification of the lex mercatoria” through an ever-evolving list of principles.70 The list approach bears the advantage of a dynamic development of transnational law as opposed to a codification approach which results in a “static element.”71 According to Berger, all actors in international trade form part of the community in finding the said law.72 The list approach has been critiqued based on the view that such a codification remains incomplete as it neglects developments in the legal world outside of the list.73 The method approach of Gaillard has been similarly criticized. Although such an approach bears more flexibility than any codification, it places significant power in the hands of arbitrators whose decisions are rarely subject to review.74

The question of whether a more formal codification of lex mercatoria is as yet unsettled. While some argue that given its special nature, a complete codification of said rules may be the primary goal,75 many see that the CISG,76 ICC Incoterms, the UNIDROIT Principles,77 and the ICC Uniform Customs for Documentary Credits as representing a “ready sourc[e] of the lex mercatoria.”78 In view of recent developments in the field of transnational commercial law, a process of formalization of the lex mercatoria, can be evidenced inter alia in the decline of arbitral awards applying the “force majeure” doctrine to resolve contractual disputes.79

In recent years, the lex mercatoria of the twenty-first century has been described as transnational and comprising elements both of “national and non-national law.”80 While the “reality of lex mercatoria” is still disputed, its theoretical understanding has developed a certain degree of sophistication.81 What has been described as the “new new lex mercatoria,” namely, codifications such as the UNIDROIT Principles may be characterized as a form “global law without a state.”82 While such a system is not fully independent from national law, arbitral systems have become more autonomous over time.83

The question of whether the lex mercatoria’s internal structure “reflects that of the political […] or the economic system”84 within which it engages, has implications for the relationship between political systems consisting of states within a transnational economic system.85 Although we witness the beginning of an adaptation of the law to a global economic system, some argue that a transnational legal system will never be truly independent of states.86 The terminology of “law beyond the state” rather than “law without a state” captures the ongoing tensions within this transition.87

Critiques have been raised suggesting that the rules of the transnational lex mercatoria system are too general, giving arbitrators too broad a discretion in deciding disputes in a “laissez-faire” manner.88 While it has been put forward that the concept of “general” as used in “general principles of law” points toward the level of acceptance of these rules rather than toward their specificity,89 nevertheless it has been suggested that the lex mercatoria concept is too vague and incomplete;90 accordingly, it can therefore not form “an objective legal system”91 but rather can be described more as “a myriad mixture of legal sources than as a clearly constructed legal pyramid.”92

The increasing popularization of lex mercatoria has been viewed in reaction to the initial constraints national laws imposed on arbitration.93 Because national laws and conflict of law rules restrictively prescribed that any dispute before a tribunal must be decided according to a specific national law, there was a “drive for freedom […] towards resurrection […] of the medieval lex mercatoria as a supposedly free-floating, autonomous body of law which was neutral in character…obviate[ing] the need to resort to national legal systems, and, in consequence, rules of private international law.”94 This striving for independence within applicable substantive law has been viewed as emerging alongside the current debate surrounding delocalized arbitration, or the notion that the arbitral procedure itself has no connections to any national law.95

III. Development of Transnational Commercial Arbitration

Transnational commercial legal disputes are often resolved through transnational arbitration which has long proved controversial.96 Dezalay and Garth locate the starting point of modern transnational commercial arbitration as emerging around 1970, when historical circumstances called for a legal system independent from involved states.97 Commercial arbitration has been regarded as the “institutional crystallisation of transnational economic law.”98 Since that time, we have seen the proliferation of transnational arbitration activity beyond the traditional centers of practice in Europe and North America, challenging many long-held assumptions regarding the role of the arbitrator and traditionally accepted procedural requirements.99

Measuring the effects of the lex mercatoria on transnational arbitral practice poses difficulties because documentary evidence of such practice is at most fragmentary.100 Relevant documents include arbitration rules or transnational contracts which refer to international trade usages and the lex mercatoria.101 Inversely, arbitration awards, it has been suggested, have stimulated the creation of transborder commercial law.102 The existence of lex mercatoria has been debated in the arbitration context on ideological, theoretical, and practical bases.103 According to some commentators, there are only three instances where transnational law rules are rightly applied in arbitration: as transnational choice of law rules, substantive transnational rules, and transnational public policy rules.104

In examining the emergence and nature of transnational commercial arbitration, it is necessary to examine three interrelated questions: first, transnational law as applicable to the merits of an arbitration case; second, the role of procedural lex mercatoria or transnational arbitration proceedings;105 and lastly, the source of the arbitrator’s power to adjudicate (i.e., whether a transnational arbitral legal order exists).106

A. Transnational Commercial Law as Substantive Law in International Arbitration

Increasingly, parties involved in transnational commercial disputes subject their contracts to transnational rules, while arbitrators apply such rules even in the absence of such a choice of law.107 The Resolution on Transnational Rules passed at the 65th International Law Association Conference in April 1992 provides that an arbitrator’s decision based on transnational rules is valid and enforceable where the application of such rules reflects the parties’ agreement or where the parties have not chosen an applicable law.108 The passing of this resolution evidences that at least by that time, some leading practitioners were of the view that international arbitral practice had become transnationalized. In their view, transnational developments are desirable because the purpose of arbitration, namely, to render “contractual justice,” is only achieved in a legitimate way if arbitral procedures are “truly independent.”109 Today, some commentators are of the view that good practice within the arbitral community is achieved through “transnationaliz[ing] the law applicable to the merits,” meaning that the applicable (national) law is interpreted in relation to the international arbitration.110

Because the application of transnational law in international arbitration is today a matter of fact, its theoretical legal foundations and merits have become the subject of empirical studies. The Center for Transnational Law (CENTRAL) has conducted the “CENTRAL enquiry” on the use of transnational law in international arbitration. The enquiry presented two hypotheses. First, whether or not the “repeated use of certain contract clauses in international commerce and [the] reliance […] [on] such clauses has led to the formation of a transnational legal system, i.e. a new lex mercatoria,” and second, whether or not “the specificity of this third legal system satisfies all elements of the classic theory of the sources of law.”111 Although the enquiry claims not to be representative,112 the survey shows that practitioners are aware of the use of transnational law in legal practice,113 and the respondents quite consistently refer to general principles of law, lex mercatoria, and/or the UNIDROIT Principles when asked about the subject matters of transnational law.114

Fundamental to a tribunals’ willingness to apply transnational law as substantive law in arbitration in the absence of an express choice of law by the parties represents a slight but essential change in institutional and ad hoc arbitration rules. While such rules previously allowed tribunals to determine applicable “law,” now provisions addressing applicable substantive law allow tribunals to determine the applicable “rules of law.”115 Bearing in mind continuing calls for a justiciability analysis of lex mercatoria in fulfilling the notions of an autonomous legal system,116 lex mercatoria now falls within the term of “rules of law”117 and thus may be considered a viable substantive law applicable to a dispute.118

What might explain the growing reference by arbitral tribunals to transnational law and commercial custom in place of national law? It has been suggested that arbitrators are “particularly apt to apply commercial custom” because not only are they often experts in the respective trade and thus familiar with its usages, but also because the majority of arbitration laws and rules refer to trade usages when defining which laws arbitrators shall take into account.119 With respect to transnational law, according to Goode, tribunals aim to demonstrate neutrality through abstaining from preference for a national law of either of the parties.120 It has similarly been suggested that tribunals believe that their arguments carry a higher degree of persuasiveness if they are not based on domestic law, but rather on “non-domestic standard[s] of adjudication.”121 A more general approach holds that lex mercatoria became increasingly prominent because national laws are no longer suitable to decide some international disputes referred to arbitration.122 The application of transnational law has been regarded as permissible if it reflects the parties’ agreement, if there is no agreement with regard to the applicable law or when the tribunal finds that applying transnational law is appropriate.123 The tribunal in the Dow Chemical award summarized the latter approach in the following way:124 “The decisions [rendered by arbitrators] gradually make up a body of case law which must be taken into account, as it reflects the consequences of economic reality and complies with the needs of international trade, which call for specific rules, also developed gradually, of international arbitration.”

It is undisputed that a tribunal may apply the lex mercatoria as substantive law where parties have made an explicit choice of that law.125 However, even in the absence of such choice of law, arbitrators have increasingly been inclined to apply lex mercatoria to render awards126 through a systematic method of analysis.127 Arbitrators apply transnational law rules either to fill gaps within the chosen national law, to supplement the latter, or because international public policy calls for the nonapplication of the chosen law and substitution by transnational rules.128 Such an approach is not without challenge, particularly since it has been argued that in some cases such rules have emerged without the “participation or input” of those in relation to whom the law operates.129

In recent years, several arbitral awards applying lex mercatoria have been upheld against subsequent court challenges in both civil and common law jurisdictions. In the case of Fougerolle, the Appellate Court of Paris confirmed an arbitral award that made reference to “general principles generally applicable in international trade.”130 Similarly, the arbitral award in the case of Pabalk Ticaret Ltd. v. Norsolor S.A., which was based on lex mercatoria, was ultimately enforced131 following annulment proceedings in Austria. The Oberster Gerichtshof of Austria enforced the award, reversing the previous partial annulment by an Austrian court which held that the lex mercatoria was “a world law of uncertain validity.”132 The Oberster Gerichtshof held that a decision based on the lex mercatoria was a decision in law rather than in equity.133 Proceedings to set aside the same award in France were suspended by the French Cour de Cassation while awaiting the Austrian courts’ findings.134 Ultimately, the French courts enforced the award and thus gave effect to an award based on transnational law.135 In a similar case of Deutsche Schachtbau und Tiefbohrgesellschaft G.m.b.H. v. Rakoil, the English Court of Appeal affirmed the enforceability of an award that was decided based on lex mercatoria reasoning that such a decision was not merely based on equity.136 Similarly, the Appellate Court of Paris held that the sole arbitrator in the Valenciana case, who decided a dispute on the basis of lex mercatoria in the absence of any choice of national law selection by the parties, had decided the case “within its mission.”137 Finally, in the case Fratelli Damiano v. August Töpfer & Co., the arbitral tribunal had rendered an unreasoned award in accordance with English customs despite the fact that the Italian party had requested such reasoning. The Corte di Cassazione held that although the disputing parties had not agreed to apply the Geneva Convention of 1961, according to which providing reasons in an award is mandatory, it was nevertheless applicable as lex mercatoria because said Convention was generally accepted “by the international community of merchants.”138 A growing body of arbitral awards has similarly been upheld in cases where tribunals have applied transnational law.139

B. Procedural Lex Mercatoriaand Transnational Procedural Arbitration

Historically, arbitral procedure was regarded as being derived from the national law at the seat of arbitration.140 By the end of the 1980s, Article 6 of the Resolution of the Institute of International Law signified a shift in this view. The article provided that “parties have full autonomy to determine the procedural […] rules and principles that are to apply in the arbitration. […] these rules and principles may be derived from different national legal systems as well as from non-national sources such as principles of international law, general principles of law, and the usages of international commerce.”141 Today, many arbitration rules provide arbitrators with the freedom to determine arbitration procedure as they deem appropriate in the absence of a determination by the parties themselves.142 However, it has been suggested that when parties choose an arbitration-friendly seat and such laws govern the arbitral proceedings, “the issue of delocalisation becomes moot” because the negative effects of an arbitration-hostile law of particular seats are circumvented.143

Scholars have suggested that in order to conduct arbitral proceedings in an efficient manner, arbitrators are increasingly called on to apply shared standards of procedure.144 Although as early as the 1960s arbitrators largely came from a small handful of jurisdictions, these same arbitrators demonstrated a preference for creating and applying common standards in their proceedings.145 A so-called “procedural lex mercatoria” has therefore been recognized, though its content is debated.146 An increasingly influential source of transnational procedural arbitration rules are the UNCITRAL Arbitration Rules.147 Because arbitration institutions have increasingly aligned their arbitration rules with the UNCITRAL Arbitration Rules, arbitrators are moving toward common standards in the governance of arbitration procedures.148 Common “patterns of behaviour” have been noted within the arbitral community, leading to “the global harmonization of arbitral practice.”149 Another source of norms for developing procedural lex mercatoria include a growing desire among parties for speedier and less formal proceedings to advance efficiency objectives.150 This is the case in many Asian jurisdictions, where arbitrators are empowered to engage in settlement discussions with parties.151

C. Transnational Source of an Arbitrator’s Power to Adjudicate Commercial Law Matters

Several legitimatization theories of an international arbitrator’s power to adjudicate international commercial legal disputes exist.152 The concept of an existing arbitral legal order independent from a nation-state has found some support, both in arbitral awards and national law.153 According to one theory of transnational arbitration, when arbitrators render awards, they “produce norms which, although based on the states’ normative activity, do not belong exclusively, as transnational rules, to any state specifically.”154 A significant body of French case law has suggested that arbitral awards rendered in the state of the arbitral seat are international in nature and cannot be regarded as forming an integral part of the state’s legal system.155 Bearing this trend in mind, the notion that international arbitral awards are purely validated through a given arbitral seat’s legal order is no longer adequate.156 In a recent decision it was pronounced that an arbitral award was not rooted in “any national legal order.”157 For some, this is an indicator of the existence of a distinct arbitral legal order.158 Yet, this view is not without significant challenge.159

In addition to considerations of the origins of an international commercial arbitrator’s power to adjudicate, the exercise of this power has been increasingly examined.160 Questions arise as to whether “arbitral authority,” that is, the power to render an award on the merits is unconstrained, in which case arbitral decisions might be regarded as arbitrary.161 Conversely, if legal constraints exist, what are the sources and foundations of such constraints.162 The answers to such questions do not necessarily lie in either national or international law, but rather through party agreement.163 A pluralistic model is emerging which reflects a modification of the “hybrid” theory of arbitration drawing on consensual, transnational, theories founded on party autonomy164 and jurisdictional and territorialist theory165 focusing on the laws of the seat of arbitration.166 This pluralistic or hybrid theory acknowledges that several legal systems may play a role in the arbitral process.167 While the hybrid theory in its current form provides a theoretical foundation of arbitral authority, it does not address the question of how said authority is to be exercised.168 Traditionally, such questions have been resolved through reference to the parties’ arbitration agreement.169 Such analysis makes reference to Hart’s “Concept of Law,” defining primary and secondary rules of the legal system.170 While primary rules prescribe conduct, secondary rules attribute the power to amend primary rules and thus the duties comprised therein.171 From one perspective, international commercial arbitration is mainly composed of secondary rules,172 whereas primary rules play a subordinate role.173 The secondary rules confer upon parties the freedom to create rules which bind arbitrators.174 According to this view, the arbitrator’s contract is “the only possible source of a binding legal obligation for arbitrators to obey the arbitration agreement, including any rules of procedure incorporated by reference into it.”175 The primary rules that exist mainly concern procedural matters.176 While this analysis acknowledges the existence of primary and secondary rules, the existence of an “ultimate rule of recognition,” being an indispensable component of a legal system remains an open question.177 From this perspective, because the arbitral system is pluralistic in nature, it is not independent in the way a true legal system is.178 Rather, it depends on the legal systems of nations.179

D. The UNCITRAL Model Law as a Force Contributing to the Resolution of Transnational Commercial Legal Disputes

The UNCITRAL Model Law provides a framework for adaptation and modernization of international commercial arbitration legislation across diverse jurisdictions.180 It codifies diverse practices governing arbitration and thus reflects an effort toward shared understanding of “the essential principles of arbitration law and of the rules pertaining to the arbitral trial.”181 The UNCITRAL Model Law contributes to the development of a transnational arbitral practice by acknowledging its international origin and “the need to promote uniformity in its application.”182 The fact that the Model Law provides for minimal court intervention183 while enhancing the scope of action on the part of the arbitral tribunal184 thus contributes to the development of transnational practice. Like the UNCITRAL Arbitration Rules, the Model Law puts great weight on party autonomy,185 a significant driver of transnational arbitral development.186

Although nation-states are not obliged to adopt the provisions of the Model Law, in order to advance the achievement of harmonization, contribute to a stable trading environment,187 and accommodate the “needs of international commercial arbitration practice,”188 such adoption has been widely encouraged. Since its inception, the Model Law has had a significant impact on the arbitration world.189 UNCITRAL currently lists over seventy jurisdictions which have either adopted the Model Law or have based legislation on it.190 Some have suggested that this wide-scale adoption reflects the emergence of a transnational law of commercial arbitration,191 while others have suggested that the Model Law may eventually develop into “customary rules of universal application” due to its broad acceptance.192

UNCITRAL recommends that nations make as few amendments to the Model Law as possible in order to “increase the visibility of harmonization, thus enhancing the confidence of foreign parties as the primary users of international arbitration.”193 Nevertheless, countries are free to amend the Model Law when incorporating its provisions into its national legislation. This can be explained by the concept of informed divergence, giving effect to national legal systems’ particularities.194 Advantages can be found in regional as well as national differences between institutions and market regulations.195

E. Other Forces Contributing to the Development of Transnational Commercial Arbitration

At present, arbitral decisions have only a limited role in contributing to the development of transnational standards because arbitration is a confidential process.196 When transnational awards become increasingly transparent, arbitral jurisprudence may become an increasingly important contributor to the development of transnational arbitration.197

Another force contributing to the development of transnational arbitration is self-regulation through rules and guidelines.198 An example of this is the development of the IBA Rules on the taking of evidence and party representation. These rules were drafted to accommodate parties’ needs in conducting arbitral proceedings. As growing numbers incorporate these rules into arbitration agreements, increasingly such rules will be regarded as comprising transnational commercial arbitration standards of practice.

In addition to self-regulation, arbitral institutions can be seen as a force contributing to the transnational development of commercial arbitration rules. The phenomenon of ever greater harmonization of arbitral procedural rules among such institutions has contributed to increasingly common standards. Although each institution has its own rules, the content of such rules is becoming strikingly similar.199

IV. Controversies in Transnational Arbitration

A. Delocalization and the Current Debate

The question of the delocalization of commercial arbitration practice has relevance both to practitioners and theorists of transnational law. Traditionally, it has long been assumed that the practice of international commercial arbitration must inseparably be connected to a seat.200 This entails that the judiciary of that seat exercise judicial control over the arbitration process.201 In the early stages of the development of international commercial arbitration, this judicial control was rather extensive, prompting leading arbitration practitioners to advocate for delocalized arbitration, solely rooted and legitimized by the parties’ arbitration agreement.202 The ultimate consequence of delocalized arbitration is that an award is enforceable irrespective of a judgment setting the award aside at the seat of arbitration.203 This delocalization debate, some argue, must take into account the operation of the New York Convention, especially Articles V and VII.204 Article V makes refusal to enforce an award discretionary if, for example, an award has been set aside.205 Advocates of both transnational theory and “territorialist” find support for diverging views in the New York Convention.206 The former hold that Article VII embodies the right of a state to enforce an award so long as it complies with that state’s law despite the annulment of said award at the seat of arbitration.207 Moreover, the New York Convention does not require the exercise of national level control over an arbitral award.208 Weight is given to the fact that the New York Convention contains several provisions ascribing an unneglectable “role [of] the lex loci arbitri.”209 In contrast, traditionalists hold that the New York Convention only applies to awards “made in another State,” and hence not to “a-national awards.”210

The question of delocalized transnational arbitration has been debated both in theory and in case law. In examining the consequences of delocalization, it has been argued that the law of the seat of arbitration should no longer be the exclusive source of validity of an arbitral award.211 However, it would be a misconception to think that a delocalized award is “independent of any legal order.”212 Instead, delocalization means that the jurisdiction where an award is sought to be enforced may accept an award irrespective of whether or not the award’s country of origin does the same.213 Some have suggested that the lex loci arbitri control the arbitral process so long as this supervision respects the parties’ interests.214 A Paris Court of Appeal’s decision dealing with an ICC Case upheld the theory of delocalization by finding that an award rendered under the ICC Rules was not “subject to the French legal order.”215 Thus parties have the power to create a contractual institution, conferring legal force to a system of transnational arbitration.216 Although the concept of “floating arbitration” has not been broadly accepted in the arbitral community and has at times even faced strong opposition,217 some proponents of the concept of delocalization continue to see this approach as a desirable objective.218 Others note that the territorialist theory and the delocalized approach entail no “sharp dichotomy” but rather comprise varying degrees of delocalization.219

The current debate surrounding “issue estoppel” under the New York Convention has implications for contemporary discussions of the delocalization of transnational arbitration. One approach applies Article V of the New York Convention such that courts engaged in enforcement proceedings have discretion to allow enforcement even if the award has been previously annulled.220 Another approach still recognizes that the lex arbitri plays a certain role, but embodies the rule that an annulment of the award at the seat of arbitration is in itself not a ground for not enforcing such an award.221 The most denationalized model found in French law provides that an award’s force is solely derived from the parties’ agreement.222 This model has developed over time.223 The consequences of the Götaverken case,224 for example, are that the proceedings of arbitration are only reviewable by the judiciary at the place of enforcement so long as the parties have not submitted the arbitration to a specific state’s procedural law.225 Cases decided by the French Court de Cassation have resulted in the position that French courts have the discretion to enforce an award even though previously set aside or suspended.226

Critics of the delocalized approach suggest that stateless awards are “riddled with inconsistencies.”227 One of the sharpest points of criticism is that a stateless award is not embedded in the legal system of the seat of arbitration, but nevertheless forms part of the legal system in the state where enforcement is sought.228 Proponents of the traditional lex loci arbitri theory acknowledge that a court judgment at the seat of arbitration only has effect in another jurisdiction so far as that jurisdiction’s laws recognize any binding effect.229 While in general courts are not obliged to give effect to foreign judgments, proponents of the traditional theory opine that they should.230 This is embodied in the principle of comity, which holds that courts respect each other’s decisions by exercising self-restraint.231

Controversies surrounding the mechanisms of transnational arbitral enforcement have been raised in recent debates232 surrounding the question of “issue estoppel” under the New York Convention233 and related judgments.234 Under English law, arbitration is necessarily rooted in a seat, the judiciary of which may intervene with the arbitral process where necessary.235 This is in contrast to the French view as discussed earlier, which upholds a delocalized model of an arbitral award as evidenced in the Court de Cassation’s decision of the Putrabali case.236 The French view has been criticized on several grounds.237 It has been suggested that the French approach is “irreconcilable with the New York Convention.”238 From this perspective, a parties’ choice of a seat cannot include said parties’ will to reject the law prevailing at that seat.239 If one adopts the transnational view and solely focuses on the award itself, party autonomy is likewise undermined.240 The approach of enforcing awards that have previously been set aside at the seat of arbitration inevitably leads to fragmentation.241 An (English) court will generally accept a setting-aside decision of the courts at the arbitral seat, but may enforce that same award by exercising discretion as embodied in Article V(1) of the New York Convention when justified by common law principles.242 Several jurisdictions uphold the principle that a court dealing with a request for enforcement will give due consideration to any foreign judgment in the same matter.243 This “respect [toward] a foreign court decision” may be subsumed under the theory of estoppel, as in the case of Diag Human SE v. The Czech Republic.244 The Czech award had been denied enforcement by Austrian courts, and subsequently was refused enforcement in England due to estoppel.245 Whether a previous court decision has any effect in the country of enforcement depends on whether the issues are identical.246 In Yukos Capital SarL v. OJSC Oil Co. Rosneft,247 the English Court of Appeal saw no ground to be estopped from reassessing the matter in full because the Dutch courts had previously denied recognition of Russian setting-aside decisions based on public policy reasons.248 Because such reasons are distinct in every jurisdiction, the English courts took the view that a court is not “obliged” to follow a foreign court’s decision.249 Differing interpretations and applications of the question of delocalization of international commercial arbitration suggest that the issue is far from settled.

B. Actors in Transnational Commercial Arbitration

Multiple actors interact in the field of transnational commercial law to shape its parameters, including the nation-state, arbitrators, parties, and arbitral institutions.

Most theorists of international commercial arbitration trace the legitimacy of the arbitral process to the nation-state. Accordingly, nation-states play an important role in the process and development of transnational commercial arbitration through enforcement and acknowledgment of transnational arbitral awards. Interestingly, as nations seek to enlarge their share of the arbitration market by signing on to transnational model laws and rules, they face an ever declining role of the seat. Nevertheless, the jurisdiction of the enforcing state plays an important role in implementing transnational arbitral awards.250

In addition to the nation-state, arbitrators are among the most important actors in transnational commercial law development. Dezalay and Garth describe how arbitrators “symbolic capital,” which takes the form of academic scholarship and social and business connections, translates into notions of virtue, which become the determinants of arbitrator selection.251 Drawing on Bourdieu’s sociological conceptualization of the “field” as a symbolic terrain with its own networks, hierarchical relationships, and expertise, international arbitrators are likewise conceived of operating in what is described as the “international legal field.”252 The concept is left sufficiently open to facilitate exploration of “relatively autonomous social microcosms,” which refer to spaces of “objective relations that are the site of a logic and a necessity that are specific and irreducible to those that regulate other fields.”253 Within these fields, “agents and institutions constantly struggle, according to the regularities and rules constitutive of the space of play and…over those rules themselves.”254

In addition to the important role of the nation-state and arbitration practitioners, the principles of party autonomy plays an important role in the shaping of transnational commercial law. Not only do parties confer binding force on an award,255 they also design the arbitral proceedings. Therefore parties, together with arbitrators, contribute to the development of a transnational procedural lex mercatoria.256 Such autonomy is not without limits.257 Parties do not choose arbitral seats merely on the basis of convenience, but take into account the forum’s neutrality and judicial competence.258

Arbitral institutions are likewise important players in the transnational practice of transnational commercial law. In particular, through adoption of model rules of procedure, arbitral institutions engage in a process of norm-setting that increasingly contribute to the harmonization of commercial arbitration practice.

C. Norms of Transnational Commercial Arbitration

Norms of transnational commercial law emerge from substantive law259 as applied to international arbitration cases as discussed earlier and international model laws and rules such as the UNCITRAL Model Law and UNCITRAL Arbitration Rules.260

The rules governing the arbitration process form an important part of the norms governing the transnational commercial legal system. Such rules have been described as forming part of a procedural lex mercatoria.261 According to the “territorialist model,” party agreement stands in a subordinate position to the lex arbitri, and in case of conflict, the parties must accept the local law’s mandatory provisions.262 According to this theory, the lex loci arbitri performs the function of validating arbitration in the sense that it can only be binding if in accordance with national law.263 Under the “delocalized” model, parties are free to opt out of otherwise applicable procedural rules at the seat of arbitration by choosing different arbitral rules.264 It has been suggested that as countries increasingly adopt a delocalized approach, procedural arbitration laws will gradually become more unified.265

The UNCITRAL Model Law on International Commercial Arbitration (1985) forms another important source of norms in the development of the transnational commercial legal field. In an effort to provide a forum to discuss and reconcile diverse institutional approaches to international commercial arbitration practices throughout the world, the UN General Assembly established the UN Commission on International Trade Law (UNCITRAL) in 1966.266 According to UN archival documents predating the formation of UNCITRAL, the General Assembly created the body out of the recognition that disparities in national laws governing international trade created obstacles to the flow of trade, and it saw the Commission as the means by which the United Nations could play a more active role in reducing or removing these obstacles.267

The General Assembly gave the Commission the overarching mandate to further the harmonization and unification of the law of international trade.268 According to the Commission, “‘harmonization’ may conceptually be thought of as the process through which domestic laws may be modified to enhance predictability in cross-border commercial transactions.”269 UNCITRAL uses Model Laws or legislative guides to harmonize domestic law. The UNCITRAL Commission is composed of sixty member states elected by the General Assembly.270 Membership on the Commission is “structured so as to be representative of the world’s various geographic regions and its principal economic and legal systems.”271 There are five regional groups represented within the Commission: African States, Asian States, Eastern European States, Latin American and Caribbean States, and Western European and Other States. Members of the Commission are elected for terms of six years, with the terms of half the members expiring every three years.272 In the drafting process of the Model Law on International Commercial Arbitration, existing laws were examined from the various regions and a final draft was agreed upon. The final version was offered to countries as a nonbinding document. The Principle Legal Officer noted that the “documents have the value of recommendations endorsed by the General Assembly in the form of resolutions—the documents are placed at the disposal of the end users.”273 At present, arbitration legislation based on the Model Law has been adopted in 71 states in a total of 102 jurisdictions.274

D. Political Issues Raised by Transnational Commercial Arbitration

The growth and development of the transnational commercial law of arbitration has numerous political implications. Nations strive to gain a larger share of the arbitration market by demonstrating their attractiveness as a seat of arbitration. This is often achieved in one of two ways. First, legislation may aim to reregulate and deregulate arbitration laws to adapt to global trends, increasingly leading to convergence.275 This competition with other states for arbitration-friendly laws takes place despite the fact that such legislation forms only a part of the legal framework governing arbitration.276 Second, legislation may aim to adapt or create transnational legal frameworks, thereby attracting a greater share of the arbitration market.277 Some have suggested that the arbitration world will witness a “re-nationalisation and re-localisation” of disputes through this competition.278 For example, Belgium, Switzerland, and Sweden permit parties to opt out of judicial review at the seat of arbitration.279 In such a case, national courts lose control over their vested right to safeguard procedural justice. Nevertheless, it has been suggested that once parties choose arbitration, “arbitral authority” should only be subject to challenge if the “essence of consent has been demonstrably compromised.”280

The politics of arbitral award enforcement has been examined extensively. At present, some have suggested, the New York Convention and the UNCITRAL Model Law’s provisions on grounds for refusal of enforcement hinder a fully transnational system of arbitration.281 At times, a party which has obtained a favorable arbitral award must subsequently engage in litigation before a state court enforces the award. This not only entails additional costs but also leads to a diverse application of the New York Convention’s standards.282 In a transnational commercial law system, national enforcement of commercial arbitral awards must consider transnational rules.283 Although most arbitral awards are enforced, the fact that parties must engage in enforcement proceedings at the national level affects the independence and autonomy of the system.284 Some have suggested that a truly transnational arbitral order would not permit national courts to overrule arbitral awards on the grounds of noncompliance with national rules of procedure.285 An international body empowered to confirm the enforceability of arbitral awards that conform to the New York Convention is one approach for overcoming this obstacle.286 Such a body could “issue international orders (exequatur) which would be recognized and automatically executed by national authorities.”287

Two major transnational oversight options for the enforcement of arbitral awards have been put forward. These include the creation of an organ of the UN system empowered to carry out enforcement oversight,288 or the development of a wholly independent body composed of experienced arbitration practitioners charged with overseeing the enforcement of awards. An independent and international enforcement body would have the advantage of minimizing mandatory contact with municipal courts potentially partial to local parties.289 Such an international court could also exclusively deal with applications to set an arbitral award aside.290 To move in such a direction, the New York Convention’s public policy refusal grounds would need to be revised in such a way that an international court could only refuse enforcement based on contravention of rules of “international public policy.”291 Such an approach would render lex loci arbitri and the supervisory role of the courts at the seat of arbitration obsolete.292 The advantage would be increased uniformity and predictability of enforcement outcomes.293 Yet, international public policy grounds would mean that states would be required to forgo national public policy grounds for refusal of enforcement, which would likely raise political resistance.

An interim approach that respects national autonomy while advancing transnational convergence would be through revision to Article VII of the New York Convention. At present the article allows nations to circumvent Article V and rely on domestic enforcement laws.294 A revision limiting said provision to reference to “treaties entered into by the enforcing state”295 could further advance uniformity of enforcement outcomes. A variation on this approach would be to introduce a statutory provision for the enforcement of international awards while narrowing refusal grounds.296 Such a provision would aim to strike a balance between arbitrator discretion, party autonomy, and avoidance of null awards.297

E. Processes of Transnational Commercial Arbitration

Key processes influencing the development of transnational commercial arbitration include the growing harmonization and informed divergence of arbitration practice, transparency, predictability, and enforceability of awards and the growing integration of settlement activities.

In exploring the increasing transnationalization of international commercial arbitration legal practice, two forces—principally those of “harmonization” and “legal diversity”—provide a helpful lens to observe the dynamic nature of international arbitration in the context of diverse societies.298 Legal networks such as those associated with international legal practice have proliferated in recent years. Such networks offer “a flexible and relatively fast way to conduct the business of global governance, coordinating and even harmonizing national government action while initiating and monitoring different solutions to global problems.”299 On the one hand, these networks promote “convergence,” while on the other hand they also allow for “informed divergence.”300 Such interactions are founded on the basis of a foundational norm of “global deliberative equality.”301 This concept is derived from the basic moral precept that “our species is one, and each of the individuals who compose it is entitled to equal moral consideration.”302

In promoting convergence, such legal networks “bring together regulators, judges, or legislators to exchange information and to collect and distill best practices.”303 Specifically, international legal practitioners around the world are “coming together in various ways that are achieving many of the goals of a formal global legal system: the cross-fertilization of legal cultures in general and solutions to specific legal problems in particular; the strengthening of a set of universal norms regarding judicial independence and the rule of law (however broadly defined).”304 Such “harmonization networks” “exist primarily to create compliance.” Interestingly, “however, those who would export—not only regulators, but also judges—may also find themselves importing regulatory styles and techniques, as they learn from those they train. Those who are purportedly on the receiving end may also choose to continue to diverge from the model being purveyed, but do so self-consciously, with an appreciation of their own reasons.”305

This leads to the second process at work which is “legitimate difference.” This principle allows for diversity within certain boundaries. In describing this principle, Justice Cardozo notes:

We are not so provincial as to say that every solution of a problem is wrong because we deal with it otherwise at home. The courts are not free to enforce a foreign right at the pleasure of the judges, to suit the individual notion of expediency or fairness. They do not close their doors unless help would violate some fundamental principle of justice, some prevalent conception of good morals, some deep-rooted tradition of the common weal.306

This principle of legitimate difference is limited when such solutions or approaches come in conflict with fundamental principles or values.307

The question of transnational harmonization and informed divergence in arbitral practice308 appears most commonly in the question of whether or not an international commercial arbitrator can engage in settlement proceedings.309 While it is already standard practice in some predominantly Asian jurisdictions,310 med-arb proceedings are less common in other jurisdictions.311 In civil law jurisdictions, judges and arbitrators traditionally have possessed the power and duty to promote settlement between the parties, while such interference is often deemed contrary to the principle of impartially in common law jurisdictions.312 In common law jurisdictions, concerns have been raised about the procedural ethics of individual caucusing.313 However, in civil law proceedings or in arbitrations conducted by arbitrators educated in civil law jurisdictions, sharing preliminary views on the merits is not deemed to constitute a prejudgment of the case.314 Rather, facilitating settlement is perceived as a way of resolving disputes more efficiently—a commonly desired but often lacking feature of litigation and at times, arbitration.315 While procedural variation in settlement approach continues to exist, it has been suggested that such differences might not be as significant as once thought. Many arbitration laws, including the UNCITRAL Model Law as well as rules of arbitral institutions are silent on the question whether or not an arbitrator may actively work toward settlement.316 Despite Anglo-American concerns, the AAA Code of Ethics for Arbitrators in Commercial Disputes now encourages arbitrators to facilitate settlement with the consent of parties.317 The 2004 IBA Guidelines on Conflicts of Interest contains a provision regarding an arbitrator’s potential role in facilitating settlement.318 The guidelines anticipate that although an arbitrator’s impartiality is not automatically affected by undertakings toward settlement, certain precautions must be taken in the event of failed settlement attempts.319 Since the reforms of the English system of civil justice in 1999, judges are now expected to encourage settlement as a key element of case management.320 In light of this seeming conversion of practice, the Centre for Effective Dispute Resolution (CEDR) has drafted the CEDR Rules for the Facilitation of Settlement in International Arbitration.321 Some authors have suggested that an evolving transnational practice of arbitral settlement practice is emerging322 and, to some extent, are embodied in the CEDR Rules for the Facilitation of Settlement in International Arbitration.

Beyond settlement facilitation, some have anticipated future processes of transnational commercial arbitration as being characterized by arbitrators increasingly performing functions of mediators.323 Such a combined process, some have argued, would lead to “the highest degree of informality” in arbitral proceedings.324 While such an approach has received careful encouragement,325 states have introduced specific rules governing med-arb proceedings.326 Arbitral institutions such as the ICC and HKIAC have introduced targeted regimes for administering mediation.327 Although the ICC Rules do not explicitly address the med-arb processes, the ICC Rules do not explicitly preclude arbitrators from serving as mediators, providing this conforms to the parties’ agreement.328 In practice, empirical research has found that arbitrators working within the East Asian region and parts of civil law Europe, including Germany, tend to engage more frequently in mixed/hybrid settlement discussions.329

An additional process of note in the rise of transnational commercial law, is the surge of transparency initiatives that have resulted in the UNCITRAL Transparency Rules and the Mauritius Convention that seek to guarantee the “transaprencization” of investor-state arbitration by requiring document disclosure, open hearings, and amici curiae submissions. While such trends apply to the investor-state arena, they have implications for transnational commercial arbitration. Increasingly, the desire for predictability in arbitral proceedings has arisen out of growing discontent with inconsistency.330 Higher levels of predictability, it is argued, could raise chances of settlement,331 making arbitration more efficient. Arbitral institutions may achieve this by a movement toward greater publication activity and by educating accredited arbitrators on important case developments, which may contribute to greater predictability and a transnationally harmonized arbitral practice.332

Finally, transnational commercial arbitral award enforcement is a key process undergoing transition. In particular, determining the appropriate venue to raise enforcement challenges in the form of set-aside proceedings is yet to be resolved.333 The fact that courts have enforced awards which have been set aside previously at the seat of arbitration indicates that some courts already follow a delocalized approach.334 Voluntary compliance with award enforcement is another indicator of that such awards need not be connected with national law.335 Nevertheless, critics of delocalization point out that increased multilocalization336 may lead to dual litigation proceedings in the countries where enforcement is sought,337 resulting in economic inefficiency338 and inconsistency of awards.339

F. Contestations of Transnational Commercial Law of Arbitration

In the movement toward greater transnationalization of international commercial legal practice, tensions continue to exist within national legislatures and courts which continue to see themselves as gatekeepers of procedural justice.340 Some detect a “growing resilience of nation-states” toward transnational arbitration.341 France is among the few nations which have adopted a fully transnational approach in dealing with international arbitral awards.342 Although this progressive approach has helped to liberalize international arbitration, it has been suggested that France has taken an “extreme” position in order to “restore the transnational character of international commercial arbitration.”343 Commentators have noted challenges to the formation of an independent arbitral legal order,344 viewing the French transnational approach as being merely “for itself.”345 While the transnational theory has been pronounced in certain judgments,346 its extension has not yet reached the level of legislation.347 National courts may enforce awards based on transnational sources, without necessarily acknowledging the existence of such “legal order.”348 In the midst of such tensions, there is growing recognition that the traditional territorialist theory is outdated and unfit to deal with today’s cross-border dealings.349 A so-called pluralistic thesis has developed,350 recognizing “that a multiplicity of legal orders may ensure the efficacy of arbitration.”351 While acknowledging that this approach may not produce predictable outcomes, the theory mirrors the reality of international dealings in which several legal orders come into play.352 Such an arbitral legal order arises where arbitrants, alongside the legislature of a state, are the creators of norms and corresponding sanctions.353 How the transnational commercial legal order will ultimately unfold remains an open question. No doubt it will reflect the outcome of intensifying interactions between diverse norms, laws, actors, and institutions in the years ahead.

V. Conclusion

This chapter has explored developments in the field of transnational commercial law as applied to transnational arbitration by examining the evolution of relevant substantive transnational commercial law and procedure, key forces including global soft-law-making bodies, relevant actors including the nation-state, arbitrators, parties and institutions, and relevant norms and governance processes influencing the continued evolution of transnational arbitration. While much of the debate surrounding transnational arbitration, including discussion of the pluralistic and territorial theory of arbitration is of a theoretical nature, the widespread and practical implications of such debate will no doubt impel continued consideration of these questions going forward. In particular, with the increased global prominence and vibrancy of arbitral institutions traditionally at the periphery of practice, transnational arbitration today is challenged to more fully reflect a diversity of perspectives across regions.354 Substantively, as a contributor to “the shaping of law”355 in a transnational context, private law systems must adapt and engage with transnational public law forces to provide for greater inclusivity in substance, composition,356 and practice357 to realize the aspiration of transnational arbitration law as “the autonomous (private) law of autonomous world citizens.”358 In this respect, while there has been growing recognition that the traditional territorialist theory is limited in its ability to deal with intensifying cross-border dealings alongside growing recognition of transnational norms in court judgments, the pluralistic converging of a multiplicity of legal orders (including domestic) to ensure the efficacy of cross-border arbitration is gaining momentum. The future development of a transnational legal order will mirror the intensifying interactions between diverse norms, laws, actors, and institutions—reflecting not necessarily the end of the nation-state—but requiring a wider loyalty beyond nation-state.
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At the heart of the notion of global law, as distinct from international law, lies the possibility of a law that is not centered in national law and that goes beyond the project of harmonising the different national laws.

Saskia Sassen, A Sociology of Globalization (Norton, 2007), 222




I. Introduction

Transnationalization is a process that transcends the divides between public/private, national/international, and legal/nonlegal. International arbitration is a prime example of an effective transnationalization process.* In fact, the father of the term—Philip Jessup—drew much inspiration from his analysis and practice of international arbitration in the second half of the twentieth century.1 Paradoxically, the scholarship on international arbitration, despite repeatedly claiming the use of the term “transnational law,” has rarely—if ever—reflected on the deconstruction of legal processes as prompted by transnational legal scholars. In particular, this scholarship is still generating distinctions grounded in an understanding of the law, which only has limited relevance in the context of a globalized world. In this chapter, I will offer two examples of these limitations in the scholarship on international arbitration and suggest how transnational legal theory provides a relevant analytical frame to examine the norms, actors and processes of international arbitration. I first examine the long-standing academic debates over lex mercatoria (i.e., the body of merchant law that international arbitrators would have revived in the course of the twentieth century) before turning to the dominant sociolegal analysis of international arbitration brought by Yves Dezalay and Bryant G. Garth. Both examples illustrate the extent to which the analytical frames furnished by legal scholars are grounded in representations that ought to be transcended for a better understanding of the global world.

II. Deconstructing the Debates on the Lex Mercatoria

In the past fifty years, a fierce academic debate has mobilized legal scholars over the alleged existence and relevance of a new body of transnational legal principles called lex mercatoria. This debate was born and developed mainly, although not exclusively, in France. According to its proponents, lex mercatoria was revived from the Middle Ages by arbitrators acting in the realm of transnational commerce after the Second World War. The debate, which has been likened to a religious war due to its vigor and length, has pitted the proponents of lex mercatoria (mainly Continental) against its detractors (mainly Anglo-Saxon). In this section, I will present the debate that has crystallized in France throughout the last decade or so over lex mercatoria, before seeking to deconstruct the terms of this debate.

A. Law and Order in International Arbitration

The French debate over lex mercatoria has revolved in the last decade around the existence of an “arbitral legal order.” This debate has limited relevance for the practice of international arbitration but relates to the question of knowing whether the rules of international arbitration can be deemed to be “legal.” Here, I will present the terms of this debate, as expressed by two scholars, Emmanuel Gaillard and Pierre Mayer. The most active proponent of lex mercatoria, Emmanuel Gaillard, has continued the crusade of its founders (Berthold Goldman and Philippe Fouchard) in his book Legal Theory of International Arbitration.2 Gaillard explains how international arbitration has gained legal autonomy by generating its own legal system, which he calls the “arbitral legal order.” According to Gaillard, such an order is the transnational basis on which international arbitration has established its autonomy distinct from national systems.3 In particular, Gaillard’s “arbitral legal order” frees arbitral awards from the strictures of national legal systems.4 An illustration of his theory is the possibility for a national court to enforce an arbitral award, notwithstanding the prior annulment of the same award at the seat of the arbitration.5 According to this theory, international arbitrators have the power and authority to produce autonomous legal rules—similar to judges—when performing their duties.6 Specifically, such arbitrators actively elaborate transnational rules through a comparative legal methodology (for instance, according to Gaillard, when the disputed contract does not contain a choice-of-law clause).7 The existence of an “arbitral legal order” is therefore based on a comparative law exercise, also called the “transnational rules method,” carried out by arbitrators. By identifying the general principles of law, international arbitrators accordingly create a kind of common arbitration law.

On the other side of the debate lie scholars, led by Pierre Mayer, who challenge the possibility for international arbitrators to create legal rules. In particular, Mayer considers that arbitrators cannot act—unlike judges—“on behalf of a legal order” and are accordingly not bound by applicable laws.8 According to Mayer, international arbitration is a purely “private” institution whose existence flows from the intent expressed by contracting parties in their agreement.9 A student of Mayer, Sylvain Bollée, developed a similar analysis of international arbitration, according to which it is detached from any legal order, national or international.10 According to Mayer and Bollée, arbitral awards acquire their legal content at the recognition or enforcement stage before national courts. Until national courts recognize or enforce them, arbitral awards remain sheer “facts” (faits juridiques) as opposed to “acts” (actes juridiques).11

B. Parochialism in the Study of International Arbitration

The debate between Gaillard and Mayer is of great interest to scholars of transnational law who seek to deconstruct its terms. Beyond the disagreement between both scholars lies a less perceptible but no less strong common background, based on parochial distinctions between public/private, national/international, and legal/nonlegal. For instance, Mayer raises the “private” character of international arbitration as evidence that it cannot possibly be legal, while Gaillard feels compelled to refer to a “legal order” (typically a system of public nature) to justify the existence of legal rules produced by international arbitrators. Both authors therefore appear to base their divergent analyses on common theoretical ground, namely, that law can only arise from a public sphere and that private actors are hardly able, per se, to produce legal rules.

Even more relevant is the focus of both authors on the notion of “legal order” (ordre juridique). Gaillard justifies the existence of arbitral law on the basis that it arises from a specific legal order, while Mayer denies the existence of arbitral law on the basis that there is no legal order to which arbitration belongs. In other words, both authors base their analysis on a common premise, according to which law is conditioned upon the existence of a legal order. This point might appear relatively innocuous, but it reveals, in fact, a shared understanding of the meaning of law. This shared understanding as applied to the analysis of transnationalism is utterly parochial, as the notion of a legal order (ordre juridique or Rechtsordnung) is deeply rooted in the history and representations of the civil law tradition. Michael Mustill, the British appellate judge, once pointed out how “the expression ‘ordre juridique’ […] is not widely understood in common law countries and indeed may have no counterpart in the legal language of such countries.”12

The concept of legal order first appeared in Roman law, under which ordo iudiciarius referred to due process and fair trial.13 This notion remained procedural throughout the Middle Ages and the Renaissance, before acquiring its substantive content in Germany in the nineteenth century. Specifically, this notion became central when defining law, in the context of the ongoing debates concerning the codification of German law. These debates were fundamentally political, as legal scholars sought to strengthen the influence and legitimacy of the German nation-state through an organized and structured system of law.14 Legal scholars merged Roman law—a great source of inspiration for the Pandectists—into a new German law, understood as a “legal order.”15

In France, the preeminence of the Civil Code in the nineteenth century delayed the emergence of the notion of an “ordre juridique.” For a long time, French scholars considered the Civil Code as an all-encompassing system that could contain and solve all legal matters.16 In some ways, in France, the Civil Code played the same political and social role as the notion of Rechtsordnung in Germany: it became the legal metaphor of a new political order built upon the nation-state. Portalis, one of the fathers of the Civil Code, once emphasized how “civil order would reinforce political order” through the Civil Code.17 The preeminence of the Civil Code and its impact on French legal scholarship delayed the introduction of the notion of a “legal order,” while preparing the ground for its transplant into the local landscape. This emergence was facilitated by the keenness of French legal scholars to understand law as a rational, structured, and organized system (a typical mental feature among Continental lawyers). John Merryman emphasized how “[c]ivil lawyers are justly proud of their legal structure and methodology and of the real contribution it makes to the certain, orderly, and efficient statement, elaboration, and administration of the law.”18 Robert Kagan reported how “[…] European legal scholars speak of law as a logically coherent set of authoritative principles and rules […].”19

The notion of an ordre juridique was finally introduced in France by René Carré de Malberg, a fierce positivist, particularly in his Contribution à la Théorie Générale de l’Etat in 1920.20 The first translation into French of Hans Kelsen’s Pure Theory of Law in 1953 further anchored this notion into the French legal landscape.21 The notion of an ordre juridique has imposed itself with such strength that the bulk of French legal scholarship now equates the existence of “law” with the existence of an ordre juridique, understood as a system of normative enforcement and validity. As a result, French scholars tend to understand “legal” rules as those contained within the framework of an ordre juridique. This representation is premised on an analysis of “order” as a given structure that predates “law.”

This contextual analysis shows the parochial foundations of the debates over lex mercatoria. For instance, Gaillard’s efforts to characterize international arbitration as a “legal order” can only be understood through an analysis of this notion and of its deeper meaning in the French legal tradition. The parochial foundations of this notion may explain the difficulties that French legal scholars face when trying to transpose the debates over lex mercatoria to the global level. Another example of how transnational legal theory might contribute to our understanding of existing scholarship concerns the prominent sociolegal analysis of international arbitration presented by Yves Dezalay and Bryant Garth.

III. The Sociology of International Arbitration: Global, Local, or “Glocal”?

Another influential debate in international arbitration, this time of Franco-American descent, arose out of the work of Yves Dezalay and Bryant Garth on the sociology of international arbitration. In this section, I summarize Dezalay and Garth’s sociolegal interpretation of the “global,” which consists in an analysis of how local approaches vie for power and legitimacy at the global level, before contrasting their interpretation with another approach which balances out the roles played by the local and the global in constructing the “transnational.”

A. International Arbitration as a Field for Competition between “Locals”

In their pioneering monograph, Dealing in Virtue, Dezalay and Garth tracked the evolution of international commercial arbitration between the 1980s and the 1990s, focusing on the competition between two groups of “merchants of law” which, they claimed, structured the emergence of a new “field.”22 The first group of incumbents was composed of “grand old men,” a category dominated by “very senior European professors imbued with the traditional values of the European legal elites.”23 The second group of challengers was composed of “young technocrats” who acquired their legitimacy as litigators in Anglo-American law firms.24 According to the authors, each of these groups drew their legitimacy from specific systems: the law schools of the civil law world on the one hand, and the law firms of the common law world on the other hand.25 The divides between these two groups—cultural (civil law/common law), generational (old/young), and professional (professors/attorneys)—were progressively resolved in favor of the young technocrats. The young technocrats prevailed over the grand old men in the 1980s, pushing arbitration from (1) an informal mode of dispute settlement to (2) a judicialized system more akin to US “litigation.”26 Put summarily, the “victory” of the young technocrats led to the emergence, and steady Americanization, of a new version of arbitration. In sum, Dezalay and Garth emphasized the incompatibility between the two systems and the tensions that produced what they portrayed as a zero-sum competition between two types of practitioners, which the common law technocrats won, and the grand old men of the civil law lost, in the 1980s and 1990s. The basic structure of Dezalay and Garth’s argument is as follows: (1) arbitration was dominated by professorial “grand old men” prior to the 1980s; (2) “young technocrats,” trained in a litigious culture of the common law, became the prevailing elite of arbitration thereafter; and (3) this change in power drove the judicialization of arbitration, that is, toward a full-fledged transnational substitute for national courts.

Beyond their analysis of international commercial arbitration lies another broader debate over the processes through which globalization has proceeded after the Second World War. Dezalay and Garth proposed a narrative of legal globalization “constructed by agents operating from clearly defined national home bases, a process which has implications both for the dynamics of the national as well as the emergent international legal field.”27 In other words, the competition among approaches based on distinct legal traditions eventually produced a set of dominant standards and practices which, in turn, formed the basis of a new globalized legal field. This narrative, which has been described as “the most consistently conceptualized and far-reaching examination[s] of the globalization of law to date,”28 privileges a focus on the competition between various national approaches and actors.29

The great merit of Dezalay and Garth’s argument is its linking of the local with the global: both aspects cannot be separated, as the local directly influences the ways in which the global is shaped, and vice versa. Their great weakness, however, was to have transposed—similar to Gaillard and Mayer—local logic to the global level and then claimed that the global was, to some extent, a replication of the local. This approach ignores the specificity of transnational law, a normative process that transcends both national and international levels. As emphasized by Sassen, “[s]ystems of global law are not centered in state law—that is, they are to be distinguished from both national and international law.”30 In fact, the dynamics of transnational law can often be located on the fringes, where borders do not always separate social systems with certainty, but rather create gray zones of social overlap and blurred identity. In fact, the construction of transnational arbitration law has taken place in such a gray zone.

B. The “Glocalization” of Transnational Arbitration?

Recent research has emphasized the complex ties between the local and global levels, and the importance of an interface in the development of transnational arbitration.31 Archival research at the International Chamber of Commerce (ICC), one of the most important arbitral institutions in the world and the core case study taken up by Dezalay and Garth, has evidenced the key role played by a generation of prominent arbitrators in the 1950s/1970s. Most of these arbitrators were not the established elites of a national legal system or of a national professional association and were highly unlikely to promote their own vernacular approaches (contrary to Dezalay and Garth’s argument). In contrast, these arbitrators appeared to be travelers, often migrants, who cultivated professional eclecticism across borders. These arbitrators fit the profile of “secant marginals,”32 whose legitimacy is rather weak in specific systems but who are able to mediate in the interstices between systems. These arbitrators are also symmetrically opposed to the Bourdieusian “grand old men” who solidly belong to one of these systems, do not wish to extract themselves therefrom, and aggressively sing the praises of their system(s) externally.33 These “secant marginals” compare well with the “first-order intermediaries” who mediated the “global/local encounter” in bankruptcy law.34 They can also be likened with the intermediaries who translate local grievances into the parlance of global human rights in Hong Kong.35 However, contrary to these intermediaries, the leading arbitrators at the ICC held significant power in their own constructed space but rarely in the local spaces from which they drew aspects of their legitimacy. While they were particularly effective when circulating within their own transnational space, they were less so when crossing local spaces (although they were sufficiently equipped to mediate between these spaces).

The role of these “secant marginals” in the construction of a transnational space is not specific to arbitration. In fact, other transnational spaces have been constructed in similar ways. For instance, Tarrius showed that migratory flows and associated economic activity benefited from the intervention of “unofficial notaries,” whose mediation between local authorities, ethnic groups, and semi-criminal networks created the possibility for the transnational governance of migration to emerge in southern Europe.36 “Unofficial notaries,” as with leading arbitrators at the ICC, have played a mediating role by nurturing various associations with distinct groups while limiting their loyalty to any one of them.

Further empirical research has shown that the current ICA elite reproduced and crystallized the features of the “secant marginals” into a stable professional identity. Members of this elite share common characteristics: they maintain close ties with the business world through their affiliations with the bar and their connections with arbitral institutions; and they accrue intellectual authority within the academic world. Professors become attorneys, and attorneys become professors, with each group complementing (and reinforcing) what is, in effect, a hybrid legitimacy.

The preceding analysis points in the opposite direction of Dezalay and Garth’s research.37 In fact, this analysis shows that the construction of sites of global governance may also depend critically on those actors whose efficacy flows from their positions as skilled actors along systemic borders. This counternarrative emphasizes the importance of a stable, transnational interface between systems, rather than the triumph of one logic of social power and legitimacy over another. With regard to the transformation of international commercial arbitration, distinct systems do not matter as much as the manifestation of the new transnational space in which they intersect. Local elites usually do not fare well in the construction of such (once virtual, now real) spaces, precisely because loyalties are too obviously grounded in more parochial systems.

This is not to say that states and the “national” have not played any role in this transnational process. Quite the contrary, the current elite of international commercial arbitration has accrued both transnational and national legitimacy, leveraging the latter to follow the tracks of the old “secant marginals.” Once established in the global sphere, these individuals reinvest their transnational legitimacy at the local level, in a feedback loop of legitimacy that illustrates the diminishing relevance of the national/international divide in a globalized world. For instance, the solicitors who became Queen’s Counsel in England and Wales in the last decade have predominantly come from the ranks of international arbitration specialists, thus showing the capacity of transnational experts to translate their global legitimacy into one of the finest marks of local elitism in the British legal system.38 Similarly, states have played a key role in constructing one of the steppingstones of international arbitration—the New York Convention of 1958. Skeptics of transnationalism often use the New York Convention as an example to illustrate the persisting relevance of the national/international divide. However, other research has shown how the negotiations of the New York Convention involved a transnational network of experts associated with the ICC and how the complex private/public allegiances developed within the ICC enabled to match public authority and private interests in a transnational legal process where states no longer held a monopoly.39 In other words, while Dezalay and Garth hold that the national/international paradigm has some explanatory relevance in the construction of international arbitration, it is suggested that this distinction cannot fully capture the transnational processes at stake in this construction. The various overlap between both levels, as illustrated by the examples of the “secant marginals” and the New York Convention of 1958, suggest the hypothesis of a “glocalization” that still ought to be fully explored.

III. Conclusion

In sum, the present chapter presented very succinctly two examples drawn from the leading scholarship on international arbitration. These examples purported to illustrate how this scholarship is deeply grounded in an understanding of the law closely associated with the state. These examples also showed how this analytical frame has not wholly captured, and rightly interpreted, the emergence and evolution of a system that operates in a space of overlap. One of the great intellectual challenges of arbitration lies in its complexity, which cannot be summarized (or simplified) along the lines of traditional paradigms. Jessup, who was an acute observer of the legal developments of his time, anticipated these difficulties and rightly referred, more than sixty years ago, to the developments at stake in international arbitration as “transnational.”40 It is now time to realize that the true nature of arbitration is, indeed, fundamentally and unmistakably, transnational.
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Chapter 22

 Transnational Law and Conflict of Laws: A Japanese Perspective


Dai Yokomizo




I. Introduction

The objective of this chapter is to reflect on the significance and challenges of transnational law to conflict of laws (private international law), mainly focusing on the Japanese context.

Conflict of laws is a legal field which deals with cross-border private legal relations. Based on the pluralistic idea that there are a variety of legal orders with different legal cultures in the world, conflict of laws provides methods for the coordination of legal orders.1 The main pillars are international adjudicative jurisdiction (in which case a court in the forum decides on the merit of a case), choice of law (determination of which law is to apply to a legal issue), and the recognition and enforcement of foreign judgments (determining under which conditions a foreign judgment is effective in the relevant forum). Although historically conflict of laws has been considered universal law, since the nineteenth century it has become a form of national law with each state having its own conflict-of-laws rules.2

Globalization, as represented by the change of temporal and spatial relations brought by the communication revolution and the rapid technical evolution, has brought challenges to conflict of laws.3 It has been pointed out that conflict of laws cannot respond to the reality of the world society, and in response to this critique, conflict-of-laws authors have proposed new approaches.4

Besides responses to globalization coming from the field of conflict of laws and to overcome the problems of traditional disciplines like conflict of laws and public international law as they relate to globalization, I argue that a new methodology of transnational law that analyzes and evaluates cross-border phenomena can be applied to conflict-of-laws analysis.5 This methodology claims that one should study the transformation of legal institutions in the context of an evolving complex society that focuses on actors, norms, and process.6

What then is the relation between transnational law and conflict of laws? What challenges does the methodology of transnational law pose to conflict of laws, and what might be its significance? In contrast, could conflict of laws contribute to transnational law in any form? I will discuss these issues, focusing on the Japanese context as an example. As will be shown, it can be said that the Japanese conflict of laws has maintained the classical Savignian system. Thus, the Japanese conflict of laws would be useful in order to make clear the problems and significance of the conflict-of-laws approach under globalization and its relation with transnational law. The following sections will first describe the challenges brought by globalization to conflict of laws and responses to them; second, they will explore how transnational law might inform and challenge conflict of laws and the significance of transnational law to conflicts of law; and third, they will reflect on how conflict of laws could reply to these challenges.

II. Conflict of Laws

After describing some specific features of Japanese conflict of laws, this section will focus on the challenges brought by globalization to conflict of laws and its responses.

A. Features of Japanese Conflict of Laws

Each legal order has its own conflict of laws. Japanese conflict of laws belongs to the continental system, namely, the Savignian conflict-of-laws system. As for choice-of-law rules, the first enacted choice-of-law rules in Japan, Hōrei, were drafted in the light of the second Gebhard draft of 1887 of the German Civil Code and other dominant scholarly opinions of the time.7 Even after two rounds of amendments in 1989 and in 2006, Japanese choice-of-law rules keep the basic framework and premises of the Savignian system.8 First, this system is based on the distinction between private law and public law, and it only deals with private legal relations which are covered by private law.9 Second, it is based on the assumption that only states can create law, and consequently, it only designates foreign state law, and recognizes foreign state judgments.10 Finally, it is based on the distinction between conflict-of-laws justice (which is centered on the application of the most closely related law with the legal issue in question, mainly from the spatial viewpoint) and substantive law justice.11 In this regard, it claims neutrality and independence from any substantive policies although, exceptionally in recent amendments, it has accepted some substantive policies concerning the welfare of the child and protection of weaker parties.12

Following criticism from legal realism scholars, new conflict-of-laws methodologies were introduced in the United States in the middle of the twentieth century.13 Despite a few scholars supporting this movement, this methodological revolution had no direct impact on Japanese conflict of laws.14 Moreover, in the EU context, as conflict of laws have been established on the EU level, some scholars have pointed to an instrumentalization of conflict of laws.15 Against this background, no such trends have been seen in Japan, resulting in Japan’s continued alignment to the classical Savignian system. Thus, the applicable law is determined by objective connecting factors such as the place of an act or fact, or the nationality of each legal entity involved.16

One may wonder why Japanese conflict of laws has kept to the classical framework. There are several possible explanations. First, conflict of laws was established in Japan at the end of the nineteenth century as a political means to show to European states that the lives and properties of foreign people can be protected under the Japanese legal system.17 Other than as a political symbol, it served no great practical need. Although Hidebumi Egawa started research on the practical function of conflict of laws in the international social life surrounding Japan in the 1950s,18 lack of the practical need of conflict of laws continued well until the 1980’s, at least in matters of international transactions.19 In this period, the number of disputes between Japanese companies and American companies increased, reflecting the economic growth of Japan and resulting frictions in trade between Japan and the United States. However, the number of litigated cases in which the question of applicable law was influential for the outcome of the litigation were limited.20 For these reasons, conflict of laws has been a highly theoretical discipline in Japan. Second, even in cases where the applicable law was concerned, in the majority of cases Japanese law has been the most closely connected law.21 Third, in some cases, the foreign applicable law designated by choice-of-law rules were those of neighboring Asian countries such as China, Taiwan, and (North and South) Korea. Yet, until recently, it has been difficult for Japanese courts to ascertain the law of these countries.22 In cases where a Japanese court has been unable to ascertain a foreign law, it has typically applied Japanese law. For those reasons, I argue that Japanese conflict of laws has played no great role in practice: a position that may explain its adherence to the classical framework.23

B. Challenges

I will now make three points on the challenges of globalization to conflict of laws.24 First, the increase in disputes between individuals or private enterprises on the one hand and states on the other (for example, relating to international investment arbitrations or human rights actions against states) has blurred the private/public distinction as well as the distinction between the fields of public international law and conflict of laws.25 Second, nonstate actors now create norms that are as effective as state laws and use dispute resolution to implement these norms (for example, lex mercatoria and lex sportiva, etc.).26 This means that normative conflicts may happen between state laws and between international norms and state norms or between state norms and privately made norms. Third, as individuals’ autonomy increases under globalization, claims for parties to autonomously choose the applicable law and dispute resolution system are becoming more frequent.27

In addition, the increase of cross-border movements of people and goods has brought another challenge to Japan: politically sensitive issues are raised in international civil litigation, for example, relating to acts of Japanese companies or the army during World War II and concerning how the war has been depicted.28 The question of how Japanese conflict of laws should deal with these issues is challenging.29

C. Responses

In response to these challenges, several authors suggest new approaches to conflict of laws.30 One of the common features among them is that the objective of conflict of laws lies in global governance and transnational private ordering.31 According to these authors, for effective global governance to take place, conflict of laws should not ignore privately made norms that are effective.32 Furthermore, conflict of laws should not be limited to dealing with purely private legal relations. Rather, it should consider recognizing applicable foreign public law and foreign public acts, thus abandoning the respected classical approach.33 Japanese authors also support this view, however, some raise doubts about the possibility of sharing substantive values concerning human rights, workers’ rights, and protection of the environment, for example, in the context of a “global” conflict of laws among different legal orders.34 Instead they support the technical rules in conflict of laws as a successful means by which to coordinate different legal orders: a view that perhaps reflects the more classical approach to Japanese conflict of laws that frequently deals with politically sensitive issues.35

III. Transnational Law

In this section I will discuss how we might understand transnational law and what the significance and challenge of a transnational methodological lens brings to conflict of laws.

A. How Should We Understand Transnational Law?

Philip Jessup used the term “transnational law” “to include all law which regulates action or events that transcend national frontiers” and public and private international law and “other rules which do not wholly fit into such standard categories.”36 This is a functional concept in the sense that it understands law defined by its object, not by its sources.37 Currently, “transnational law” is used in several ways, of which the most attractive is, perhaps, the argument for transnational law as a methodological approach.38

Peer Zumbansen argues that globalization has made it necessary to investigate the relation between law and society, and in this context, proposes to name the relationship between “national” and “global” governance as “transnational.”39 Understanding transnational law as a methodological approach and not as a demarcated legal field such as contract law or administrative law, through which we can study the transformation of legal institutions in the context of an evolving complex society, holds up the study of law from an angle of globalization and an evolving theoretization of societal ordering.40 To do this, Zumbansen extends a practical framework of actors, norms, and processes as building blocks for a methodology of transnational law.41 Through a focus on these categories, we can develop comprehensive and interdisciplinary research in complex transnational governance.42 Thus, transnational law can question and reconstruct the definition of law, places, and spaces with regard to law in the world society.43

In Japan, a number of research projects display commonalities with the transnational law approach, for example, projects on soft law and on global law and policy for multi-agential governance.44 These projects adopt interdisciplinary approaches and acknowledge that law is only one regulatory measure that influences the behavior of actors.45 However, in Japan, the majority of topics with this interdisciplinary approach tend to be limited to the Japanese context with research on global phenomena being underrepresented in current research projects.46

B. Significance and Challenges of Transnational Law for Conflict of Laws

In light of the underdeveloped research field of transnational law in Japan, how might a transnational approach to law benefit Japanese conflict of laws and what might be the challenges of such an approach? On the one hand, a transnational law methodology could provide an opportunity for broader and deeper research in the context of conflict of laws. However, on the other hand, it raises serious questions about the fundamental premise and method of conflict of laws that have thus far been deployed in Japan.

1. Benefits and Significance

First, transnational law as a methodological approach provides new perspectives to conflict of laws through its reflection on actors other than state or state courts. For traditional conflict-of-laws scholars, the focus on actors is limited to states as legislators and enforcers of conflict-of-laws rules. In this context, conflict of laws is viewed through a state focused lens that looks only to coordinate laws of different states.

In contrast, a transnational law approach accepts the idea of different stakeholders in each functionally differentiated regime and that conflict of laws in state-made law are just one means to coordinate the acts of a diverse constellations of stakeholders. The actors involved in disputes might include states as well as international organizations, administrative bodies, nongovernmental organizations, and arbitral tribunals.47 For example, in the field of cross-border protection of consumer rights, international cooperation might involve cooperation between state authorities, alternative dispute resolution processes, and informal soft-law regulations agreed among nonstate actors, in addition to the classical state-centric conflict-of-laws approach found in international civil litigation. Thus, appropriate consumer protection requires us to consider the role of these regulatory measures and how to situate conflict of laws among them.48 Furthermore, a transnational law approach accepts the possibility of applying effective nonstate norms and decisions of adjudicative bodies other than state courts. Finally, conflict of laws has typically focused on the adjudication process as the method through which conflicts are resolved. However, the adjudication process is only one ex post aspect of the whole process of regulation for a functionally differentiated regime. A transnational methodology encourages us to also focus on other aspects of conflict of laws regulation such as norm-making, norm-implementing, and norm-evaluating processes, in addition to norm-applying process like adjudication. For example, the extension of party autonomy in choice of law might be examined from the following viewpoints: Who claims the extension in reality? What effect does this rule bring to the world society? Is the outcome desirable when viewed against the objective which conflict of laws seeks to achieve in matters of global governance?

A transnational law approach to conflict of laws could, as this section demonstrates, enrich the scope of research on conflict of laws in response to globalization.

2. Challenges

Transnational law does, however, raise serious questions about the fundamental premises and methods of conflict of laws.

As mentioned earlier, classical conflict-of-laws approaches like that used in Japan are based on the premise that there are only state legal orders and only those orders are equipped with a set of European private law rules covering legal relations concerning matters of contract, tort, property, marriage, divorce, and adoption, for example. Choice-of-law rules based on this state-organized premise become of a general and abstract nature as they designate applicable law through techniques of classification and identification of a connecting factor, without considering a priori the content of the foreign law in question. The methodology of transnational law, which attaches importance to function and context of operating norms, does not seem compatible with Japanese conflict-of-laws methodology. Thus, adopting a transnational methodology to the field of Japanese conflict of laws would require a wholesale reconsideration of choice-of-law methodology such that the norm-applying process could be better representative of the factual context in each case.

For example, I argue that, if we adopt a transnational law methodology, choice of law should be made according to functionally differentiated regimes such as construction transactions or sports disputes and not according to legal relations such as contract or tort. We cannot assume a priori which norms are relevant by using objective connecting factors such as the place of an act, fact, or nationality. Instead, applicable norms can be determined after parties claim that particular norms are relevant to the dispute: an approach favoring a unilateral approach to the identification of relevant rules, rather than the bilateral classical and Japanese approach to conflict of laws.49 Finally, a transnational law methodology opens up sociological questions given that a judge may require the application of rules deriving from a different legal order, thus making it practically more difficult for a court to apply foreign law of which it may have limited knowledge.

IV. Reflections

A. What Should Japanese Conflict of Laws Do?

How should Japanese conflict of laws respond to the aforementioned challenges brought by the methodological approach of transnational law? Should it abolish the bilateral choice-of-law rules completely and introduce a new approach based on unilateralism so that conflict of norms could be analyzed and evaluated more concretely? This might be a desirable solution in the long run. However, much depends on the current situation of a legal order and whether it can adopt such an approach. As discussed, Japan retains the classical choice-of-law rules which are oriented toward predictability and in areas such as family law, it seems that these rules have worked relatively smoothly. Thus, before considering a complete change in choice-of-law methodology, I suggest that we identify situations in which such a classical methodology might work well and those situations in which it might bring an undesirable outcome for global governance.50 To this end, I propose that conflict-of-laws scholars work collaboratively with scholars from other fields and lawyers in practice to analyze concrete legal issues. We can then evaluate whether an existing rule would be a sufficient solution for the legal issue at hand and, if not, consider new rules and make use of different conflict-of-laws techniques like selective connection, application of international, or overriding mandatory rules [lois de police] and recognition of situations among the many that exist.51 We may also invite questions on Brainerd Currie’s distinction between true and false conflicts.52

B. Conflict of Laws as a Methodology

So far, we have considered the significance and challenges of transnational law to conflict of laws. We will now consider whether conflict of laws can contribute to transnational law as a methodology. In my opinion, conflict of laws can contribute to transnational law through the diverse techniques it offers to coordinate different legal orders.

Although conflict of laws has focused on conflicts of state laws, it has developed a variety of methods for the coordination of different legal orders. These techniques could be made use of in order to deal with conflict of nonstate norms.53 For example, Ralf Michaels and Joost Pauwelyn claim that conflict of laws can operate not only between the laws of states but also to resolve public-international-law conflicts, by adapting itself to the context and introducing functional, institutional, and/or procedural connecting factors such as the proper law.54

Moreover, even if we accept the methodology of transnational law and focus on actors, norms, and processes, we still require techniques to coordinate these norms and resolve any ensuing conflict. Conflict of laws can provide these techniques. Michaels argues that conflict-of-laws techniques can function as fictions by providing a relatively simple technique to solving complex issues many of which have a political context.55 Considering that in Japan, cross-border legal issues tend to easily connect with political matters, the technical characteristics of conflict of laws is attractive. Thus, conflict of laws as a methodology could provide transnational law with possible techniques to resolve conflict of norms in an era of global legal pluralism.56


V. Concluding Remarks

This chapter reflected on the relation between transnational law and conflict of laws, and the significance and challenges that transnational law as a methodology brings to Japanese conflict of laws. Whereas the methodology of transnational law is, to a certain extent, in line with new approaches on conflict of laws seeking to find solutions for conflict of laws in a context of increasing global governance, the transnational method seems less compatible with classical choice-of-law methodology used in Japan and would therefore bring serious challenges to Japanese conflict of laws. To respond to these challenges, before considering a complete change of the choice-of-law method, I propose identifying the specific situations in which a classical approach might still work and those in which it might bring an undesirable solution for global governance. Finally, I suggest that conflict of laws as a methodology could provide transnational law with fresh techniques to resolve conflict of norms in an era of global legal pluralism.
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I. Introduction

This chapter focuses on the emergence of a transnational sports law, also known as lex sportiva, ruling international sports. As will be elaborated upon, the lex sportiva is conceived as a complex transnational legal regime enmeshing private sports governing bodies (SGBs), members of the Olympic Movement (OM)1 and their rules governing specific competitions (e.g., the Olympic Games), specific sports (e.g., the rules of international federations (IFs)), or specific sporting issues (e.g., doping) with a variety of public institutions and their laws. In the transnational law literature, the lex sportiva is often referred to as a key example or case study, but rarely studied in practice.2 Yet, it constitutes an important playground for transnational legal research and practice, and this chapter aims to show why.3

The chapter is primarily exposing the modes of operation of the lex sportiva. In the first section, the focus is on the rules of the lex sportiva. Law, even in its transnational form, is still very much connected to written rules against which a specific behavior or action is measured as legal or illegal. As will be shown here, this is also true of the lex sportiva, which is structured around an ensemble of rules produced through a variety of lawmaking procedures located within different institutions. The second section of this chapter looks beyond the lex sportiva in books to narrate the lex sportiva in action. It asks, what are the institutional mechanisms used to concretize the lex sportiva in a particular context? The aim is to go beyond the rules in order to uncover the processes and institutions making the lex sportiva in its daily practice. Finally, in the third section, the chapter highlights the enmeshment of the lex sportiva with state-based laws and institutions. While the lex sportiva is often presented as an autonomous transnational legal construct detached from territorialized legal and political contexts, it is shown that in practice it operates in intimate connection with them. Hence, its transnational operation is much less characterized by full autonomy than assemblage.

II. The Transnational Rules of the Lex Sportiva

The lex sportiva relies primarily on private rules recognized as valid by the various operators of the system. These rules are of different types. Some are applicable across the entire OM, such as the Olympic Charter (OC), which can be considered the overarching constitution of constitutions of the lex sportiva. This is true as well of the World Anti-Doping Code (WADC), the universal text applicable to the anti-doping fight inside the OM. Others, in fact the majority, are issued by the IFs and are restricted to a particular sport (e.g., the rules of the Fédération Internationale de Football Association (FIFA)) and potentially even to a particular region (e.g., the rules of the Union of European Football Associations (UEFA)).

1. The Constitution(s) of the Lex Sportiva

All the members of the OM commit to abiding by the OC,4 which stands supreme as an overarching constitution of the lex sportiva.5 The first OC was published in 1908, but it actually became known as the OC only in 1978.6 The current OC includes the Fundamental Principles of Olympism as well as rules and by-rules. It defines the purpose of Olympism, the mission of the International Olympic Committee (IOC), and the rights and obligations of the members of the OM. In general, the structure of the lex sportiva is probably better understood as a federal construct in which the sublevels dispose of a large autonomy, and a multiplicity of subconstitutions cohabit with the OC in a pluralistic legal environment.7 The statutes of the IFs include similar constitutional secondary rules defining the internal institutional structure and fundamental values of each of them. Nonetheless, the OC exercises a powerful centripetal force over them.8 In particular, the values enshrined in the Fundamental Principles of Olympism have started to take a constitutional function at the Court of Arbitration for Sport (CAS), where they can be invoked to challenge decisions of the various members of the OM.9 Finally, the OC enshrines the key principle of autonomy of sport, which the IOC relies on to claim its independence from governmental interferences and to reserve a space of functional sovereignty to the OM.10

2. A Global Disciplinary Code for the Lex Sportiva: The World Anti-Doping Code

One of the core obligations imposed by the OC on the members of the OM is the adoption and implementation of the WADC.11 This obligation, while resisted at first by some IFs (in particular FIFA),12 is now universally accepted inside the OM.13 The WADA, a Swiss foundation seated in Montréal (Canada), is financed by the OM and public authorities and jointly controlled by them. The agency was created under the impetus of the IOC as a response to the doping scandal affecting the Tour de France in 1998. Its main task is to produce a uniform WADC through a complex legislative process.14 The first such Code entered into force in 2004 and was amended twice since then in 2009 and 2015. The current WADC comprises twenty-five articles regulating the various stages of the anti-doping process. In particular, it provides the overarching definition of doping as “the occurrence of one or more of the anti-doping rule violations set forth in Article 2.1 through Article 2.10 of the Code.”15 The WADC regulates the testing and disciplinary procedure to be followed in anti-doping cases. It also provides for a specific sanctioning regime to be applied in case of anti-doping violation.16 Its implementation is supported by six international standards, and its transposition by the SGBs is eased through the use of model rules.17 Hence, the world anti-doping fight is currently structured around a universal text, the WADC, produced by a private entity and incorporated by the IFs and NOCs into their own rules, while also informing national legislations. In practice, it is the main regulatory field in which the primary rules of the lex sportiva are (on paper at least) truly universal.18

3. The Many Primary Rules of the Lex Sportiva

The IFs play a fundamental regulatory function in sports, as they define the field of play (in a narrow and wide sense) of a specific sport. There is only one IF recognized for each sport by the IOC, which secures their monopoly in governing their sport. Each IF is incorporated under a specific national law, more often than not as a Swiss association (but there are exceptions, such as the International Association of Athletics Federation (IAAF) registered in Monaco).

In general, the IFs impose different types of primary rules onto their affiliates:



• The rules of the game define the way a particular sport is played. These constitute the material and institutional frame under which a specific game is played.19 They are the first rules needed for a specific sport to take a stable existence beyond its fleeting unregulated practice.20 The creation of national and international federations was thus originally necessary to ensure that identical rules of the game apply in order to literally construct a shared playing field on which a growing number of competitors could meet and practice a particular sport.


•The rules regulating the bidding process for, and organization of, international competitions provide the framework for the attribution and organization of a specific competition. On the one hand, they include rules and conditions dedicated to the bidding process, which are analogous to sector-specific transnational procurement rules.21 They focus on the process and conditions leading to the attribution of a specific competition to a specific country or city. On the other hand, they cover the rules related to the conditions to be fulfilled after the awarding of the event.22 They define the type of infrastructure (e.g., stadia, transport, accommodations) needed, the program and structure of the competition, and also include tax exemptions, migration requirements, and environmental conditionality. Additionally, they are also often complemented with rules regulating the behavior of participants during the competition.23


•The rules regulating transnational economic activity in a particular sport. Some sports, in particular football but not exclusively, give way to intense transnational economic exchanges.24 Players (the workers) are active on an increasingly transnational labor market and clubs (the companies) are competing for success and sponsoring revenue transnationally. This situation has led to the intervention of some IFs to regulate the movement of players in order to allegedly protect the integrity of competitions and the competitive balance between the clubs. In doing so, they sometimes introduce a parallel transnational labor law regulating the way players can move from one employer to another between different countries.25 More recently, certain federations (in particular UEFA) have also started to impose licensing requirements to clubs participating in their competitions.26 These requirements define certain conditions (covering, for example, the debt, deficit, and overdue payables of a particular club) under which a club can participate in a particular competition. Thus, they amount to a specific form of transnational company law imposed on the corporate actors involved in a specific sport.


•Finally, the SGBs impose disciplinary, quasi-criminal, rules sanctioning specific off-field behavior. In this regard, the SGBs have devised rules tackling primarily (but not exclusively) three different kinds of behavior. First, since sports became an important transnational business subject to corruption and other abuses of power in recent years, SGBs have introduced ethics rules applicable to their staffs and their members.27 These ethics codes provide for numerous sanctions against individuals engaging in a range of reprehensible actions. Second, as discussed earlier, the members of the OM have transposed the WADC into their internal regulations and transformed it in a contractually binding text targeting mainly athletes (and their coaches).28 Third, the growth in online betting has stirred up the interest of criminal networks in match fixing, and SGBs have attempted to tackle the issue by imposing sanctions on clubs, players, and other officials taking part in such activities.29 Thus, in parallel to existing criminal laws, a private form of transnational quasi-criminal law exclusively applicable to affiliates of SGBs has emerged.






These ideal types cover most but not all of the rules introduced by SGBs and constitute a patchwork of primary rules illustrating the potential of lex sportiva to influence the behavior of numerous actors in the sports sector. As will be seen, these private rules interact and imbricate with national, European, and international laws.

This section provided a general account of the rules that undergird the lex sportiva. But rules do not speak by themselves. Beyond the lex sportiva in the books, it is necessary to look at the lex sportiva in action.

III. The transnational Operators of the Lex Sportiva

The lex sportiva is primarily concretized and operationalized by a network of specialized private administrative bodies: the SGBs. They are mostly in charge of giving a practical meaning to the rules discussed in the previous section, which would otherwise remain lettre morte. Furthermore, when a dispute arises on the application of the rules in a particular context, their enforcement is dealt with by the judicial institutions of the lex sportiva.

1. The Transnational Administrative Function of the SGBs

The SGBs are the main administrative masters of the lex sportiva. They confer its material strength and relevance through their daily bureaucratic work. In doing so, they flesh out the meaning of the rules and frame the life of those engaging into sports at the international (and often also at the national) level. They affect primarily athletes and clubs but also sponsors and supporters, as well as investors and citizens. A relatively small (but highly transnationalized) ecosystem of people, practices, and institutions is predominantly molded through these administrative decisions. In practice, each type of primary rules is subjected to a different administrative process in each of the SGB. Thus, the rules of the game are often enforced on the field of play by a specific administrative authority, the referee, who is empowered to do so by the national or international SGB of the sport in question. A disciplinary commission might also intervene to review ex post a field of play decision.30

Further, the rules regarding the organization of a competition are subjected to different administrative mechanisms depending on whether the organization is in its bidding phase or implementation phase. In the bidding phase, a specific body inside the SGBs is usually conducting an evaluation of the various bids received.31 This evaluation is then submitted to the supreme body of the SGB in question (often the general assembly of the members) for it to decide on the attribution of the competition based on the elements gathered.32 Nonetheless, as has been highlighted in various high-profile instances in recent years, this bidding process is rarely transparent, and the deciding body can be free to disregard the transnational public procurement standards mentioned earlier.33 Once a bid has been selected and a contract signed with the prospective bid city or country, another monitoring process is introduced to guarantee that the preparations follow the rules of the SGB.34 This process is often supervised by a specific body reporting on a regular basis on the progress of the preparation.35 Depending on the stringency of the control exercised, the host city or country can be strongly encouraged to accelerate its works or to modify its plans. Yet, in practice, scholars have shown that the SGBs are sometimes reluctant or powerless to intervene in this phase of the preparation of an event. Human rights or environmental requirements for example are often disregarded.36

The transnational economic rules imposed by SGBs are also subjected to administrative controls usually linked with a player or a club’s duty to request a license to play for a new club in another country or to enter a specific competition. In this circumstance, the SGBs can request additional information related to the employment status of the player or the financial situation of the club before granting this request. For example, a professional football player wanting to move from club A in country A to club B in country B will have to obtain an “International Transfer Certificate (ITC).”37 Without this certificate, she cannot be registered in a new federation and play for her new club. However, to obtain this ITC, the new club of the player will have to submit contractual documents into a computer system called the transfer matching system controlled by FIFA TMS Gmbh, a separate Swiss limited liability company owned by FIFA in order to assess whether the move complied with the FIFA Regulations on the Status and Transfer of Players (RSTP).38 If it finds that the transfer has not been orderly concluded, it can refer the club or the association to the FIFA Disciplinary Committee for sanctions.39 Similarly, the UEFA Club Licensing and Financial Fair Play Regulations are enforced through UEFA’s monopoly power over access to UEFA competitions in cooperation with the national federations.40 In this context, clubs wishing to participate in UEFA competitions are forced to submit financial information and “relevant documents” (such as sponsoring agreements) to a specific body: the UEFA Club Financial Control Body. Its investigatory chamber assesses whether the European clubs comply with the break-even requirement enshrined in the UEFA Club Licensing and Financial Fair Play Regulations.41 If they do not, they face potential sanctions ranging from fines to a ban from participating in UEFA competitions.42 As one can derive from these examples, some SGBs have devised sophisticated private administrative regimes to monitor the enforcement of their economic rules.

Finally, the disciplinary rules related to off-field behavior are also subjected to complex administrative processes. The enforcement of the WADC is largely outside the hands of WADA, which has only a weak capacity to investigate the compliance of the signatories of the code.43 The bulk of the enforcement of the WADC is done by international federations and national anti-doping agencies.44 For example, the IAAF created the Athletics Integrity unit, which is in charge of testing international athletes and investigating alleged anti-doping violations.45 Similar (more or less powerful) entities exist in many IFs and constitute administrative arms translating the WADC into practice. Likewise, as match-fixing is progressively identified as a serious threat to international sports, new anti-match-fixing units and processes have been introduced in some SGBs to monitor betting markets and investigate the athletes or clubs linked with suspicious activities.46 For example, UEFA collaborated with a private monitoring company, Sportradar, to set up in 2013 its UEFA betting fraud detection system.47 Finally, ethics rules are also subjected to an internal enforcement often by so-called “independent” committees in charge of investigating alleged violations.48 While anti-doping units or economic regulators have usually received considerable means from the SGBs, the ethics bodies are typically less powerful, and their investigatory powers and capacities limited. Yet, they constitute the embryo of a corps of “attorney generals” of the lex sportiva.

The living lex sportiva is the product of the combination between the written rules described in the first section of this chapter and the practices of the many administrative bodies tasked with their implementation. In turn, the decisions of these bodies are subjected to the review of a judicial system structured around a multitude of internal jurisdictions embedded in the SGBs, which are subjected to the (almost) final review of the CAS.

2. The Transnational Judicial System of the Lex Sportiva

The judicial system of the lex sportiva is extremely pluralistic due to the federal and decentralized nature of the network of governing bodies involved. In first instance, each SGB relies on its own internal judicial bodies to decide a dispute based on their specific substantive and procedural rules. If appealed, a case will reach the CAS where it is decided based on the Code of sports-related arbitration (CAS Code).

a. The Pluralistic Landscape of the Internal Tribunals of the SGBs

It is beyond the scope of this chapter to map all the internal judicial bodies of SGBs involved in adjudicating the lex sportiva. Each IF disposes of a plurality of bodies dealing with judicial matters depending on the subject nature of the dispute. Disciplinary proceedings opposing a SGB to a particular individual or club involve appeals against certain field of play decisions, anti-doping violations, violations of the ethics, or economic rules. Depending on the SGB, they can be dealt with by a single disciplinary committee or by issue-specific bodies specialized in anti-doping matters, violations of economic rules, or violations of the ethics codes. These decisions are sometimes subjected to an internal appeal before reaching the CAS.

In the case of FIFA, the statutes list three “judicial bodies”: the Disciplinary Committee; the Ethics Committee; and the Appeal Committee.49 The Disciplinary Committee is competent to issue the disciplinary sanctions provided in the FIFA Statutes and the FIFA Disciplinary Code.50 The FIFA Ethics Committee is competent to issue disciplinary sanctions on the basis of the FIFA Code of Ethics.51 Finally, the Appeal Committee is responsible to hear appeals against decisions rendered by both the Ethics Committee and the Disciplinary Committee.52 In parallel, FIFA has also created specific judicial bodies (the Dispute Resolution Chamber and the Player Status Committee) to deal with economic disputes arising out of the implementation of the FIFA Regulations on the Status and Transfer of Players.53

In general, these internal judicial bodies are often lacking independence vis-à-vis the executive bodies of the SGBs. Nonetheless, they are not free to decide as they see fit as their decisions are usually reviewable by the so-called “Supreme Court of World Sport”: the CAS.

b. The CAS: The Rise of the “Supreme Court of World Sport”

The CAS is a relatively recent institutional actor in the world of international sports. It started operating in 1984 under the patronage of the International Olympic Committee and rendered its first award in 1987.54 After the Bosman ruling, it rapidly became a popular venue to circumvent the jurisdiction of national courts, and nowadays almost all major international sporting disputes fall under its competence.55 Paradoxically, one of the few SGBs, which has not fully conferred jurisdiction to the CAS to review its internal decisions, is the one that created the CAS in the first place: the IOC. Indeed, the IOC foresees that its decisions are reviewable by CAS only in “certain cases” without further precisions.56

CAS arbitration, at least in appeal cases, is essentially forced arbitration.57 In other words, if one wants to take part in international sports competitions (or host an international sports competition) one has to accept a binding CAS arbitration clause. It could be argued that an athlete is still free to decide whether to engage in international sports at all, but that would nevertheless point at a limited free will in accepting the CAS arbitration clause. This clause is usually imposed either through a mechanism of contractual reference, the CAS clause is enshrined in the statutes of an SGB to which a license will refer, or directly included in the entry form giving access to a specific competition. The Swiss Federal Tribunal (SFT) and more recently the German Bundesgerichtshof (BGH) have both recognized the validity of CAS arbitration clauses while acknowledging the limited freedom of athletes in consenting to them.58 In October 2018, the European Court of Human Rights has unambiguously stated in a recent decision that a German speed skater—Claudia Pechstein—was forced to undergo an arbitration at the CAS in the framework of an appeal against an anti-doping sanction issued by the International Skating Union.59

The CAS is directly incorporated in the transnational system or regime of the lex sportiva when it acts on appeal (primarily through the so-called CAS appeal procedure) of a decision rendered by the internal judicial bodies of SGBs. The appeal decisions constitute the majority of the CAS caseload.60 Under the CAS appeal procedure, the CAS Panel decides the appeal cases de novo, meaning that it has full power to review both the facts and the law, and is not bound by the findings of the internal judicial bodies whose decision has been challenged.61 In doing so, the CAS exercises a considerable influence on the practice of the internal administrative and judicial bodies of the SGBs. Its awards interpreting specific rules cannot be ignored by the SGBs concerned, as they would risk being sanctioned by CAS anew, which could be costly in both financial and reputational terms. Moreover, its reliance on a relatively stable jurisprudence and its almost systematic references to previous decisions when ruling on new cases, are important features contributing to the stabilization of normative expectations around the lex sportiva.62

Nonetheless, the CAS is closely connected to the SGBs, and its independence from them is hardly evident.63 This proximity is reflected in the nomination process to the International Council for Arbitration in Sport (ICAS) and ultimately its composition.64 The ICAS has considerable power as the management body of CAS, especially as it designates the holders of key positions inside the CAS (e.g., the Secretary General and the President of the Appeal Division) and selects the arbitrators included on the closed CAS list of arbitrators. Moreover, the CAS Appeal Division is through its President also connected to the SGBs.65 The President of the Appeal Division plays a crucial role in the appeal process, as she has a decisive influence on the nomination of the presidents of the appeal panels (or the sole arbitrators).66 Hence, she is in a position of tilting the direction taken by the CAS jurisprudence in a particular case. While the CAS has been deemed sufficiently independent by the SFT, the BGH, and the ECtHR,67 it seems not unreasonable to believe that its independence would nonetheless deserve to be reinforced.68

This assemblage of rules and administrative and judicial practices is what in fine makes much of the lex sportiva, constituting international sports as we experience it. Until now, the focus of this chapter has been on the SGBs, and one could be excused for thinking that the lex sportiva constitutes a separate private regime radically autonomous from states. The last section of this chapter shows through three short case studies that in fact the lex sportiva is deeply intertwined with national and European laws and public institutions.

VI. Lex Sportiva: Transnational Law with Many States

In this section, I will use three examples related to the concrete operation of the CAS, the world anti-doping system, and the FIFA transfer system to illustrate the often-overlooked role played by national (and European Union) law and public institutions in the lex sportiva.

1. The CAS as Transnational Legal Alchemist

As we have seen, the CAS is central in the operation of the lex sportiva. It is formally a private arbitral tribunal seated in Lausanne and subjected to the Swiss Private International Law Act (PILA). Under Article 187 PILA, an arbitral tribunal “shall decide the dispute according to the rules of law chosen by the parties.” Accordingly, the current version of Article 58 of the CAS Code, defining the applicable law in appeal proceedings, provides that a CAS panel:

shall decide the dispute according to the applicable regulations and, subsidiarily, to the rules of law chosen by the parties or, in the absence of such a choice, according to the law of the country in which the federation, association or sports-related body which has issued the challenged decision is domiciled or according to the rules of law the Panel deems appropriate.

This provision, while emphasizing that the CAS decides appeal cases primarily on the basis of the applicable regulations of the SGBs (discussed in the first section of this chapter), leaves open the possibility to apply the law of the country in which the respective SGB is domiciled and the rules of law considered appropriate by the Panel. Hence, the reliance on legal rules external to those produced by the SGBs is not excluded. In particular, Swiss law is called to play a central role due to the fact that SGBs are often based in Switzerland and that CAS awards are only appealable, on extremely narrow grounds, to the Swiss Federal Tribunal (SFT).69 Swiss law is specifically important for the interpretation of the SGBs’ rules. The primary rules of the lex sportiva are no less open-ended than those of national states. Hence, there is often the need to determine the meaning of a specific rule in a particular context. In these situations, CAS panels regularly rely on interpretative techniques of Swiss law.70 It is, therefore, unsurprising to see Swiss lawyers overrepresented at the CAS, be it as arbitrators or legal counsels.71

Moreover, the CAS also applies, though much more rarely, EU law.72 Indeed, CAS panels have recognized that “even if the parties had not validly agreed on its [EU law] applicability to this case, it should be taken into account anyway.”73 This is because: “an arbitration tribunal sitting in Switzerland must take into consideration also foreign mandatory rules, even of a law different from the one determined through the choice-of-law process, provided that three conditions are met:



(a) such rules must belong to that special category of norms which need to be applied irrespective of the law applicable to the merits of the case (so-called lois d’application immédiate);


(b) there must be a close connection between the subject matter of the dispute and the territory where the mandatory rules are in force;


(c) from the point of view of Swiss legal theory and practice, the mandatory rules must aim to protect legitimate interests and crucial values and their application must allow an appropriate decision.”74






By blending the private rules of the SGBs with considerations of national and EU law the CAS reduces the risk of involvement of the national courts or the European Commission (in particular over antitrust matters). This does not mean, however, that the CAS applies national or European law as a national court or the Court of Justice of the European Union would do.75 It solely indicates that arguments based on rules produced outside of the OM are an integral part of the operation of the lex sportiva at the CAS. This peculiar form of legal alchemy is turning the administrative and judicial decisions of the SGBs into legal gold: awards susceptible of recognition around the world and likely to be deemed legitimate in the eyes of national courts. This effect is buttressed by the SFT, which by providing an avenue for review of CAS awards, while in practice limiting drastically the chances of success, 76 is giving its highly valued stamp of approval to the awards in question.

Hence, the CAS weaves the private rules and practices of the SGBs and state-based laws. It regularly fuses them in order to limit, through their integration in its judicial reasoning, the potential resistance to its decisions. In the end, this leads to an ironical situation in which by integrating EU law or Swiss law into its awards the CAS augments the level of autonomy of the transnational regime.

2. The Public-Private Glocal Structure of the World Anti-Doping Regime

As discussed earlier, the WADC constitutes the only universally recognized set of primary rules applicable across all the SGBs involved in the OM. The WADC is the product of a unique public-private legislative process governed by a private foundation, WADA, which is under the shared control of states and SGBs.77 Moreover, its enforcement relies on the actions of a plurality of anti-doping institutions at various levels.78 This hybrid regime is supported by the International Convention against Doping in Sport (UNESCO Convention) signed at the General Conference of the United Nations Educational, Scientific and Cultural Organization in 2005, which provides that “States Parties commit themselves to the principles of the Code as the basis for the measures provided for in Article 5 of this Convention.”79 It is the most successful convention in the history of UNESCO in terms of the rhythm of ratification after adoption and the second most ratified of all UNESCO treaties.80 This impressive ratification rate is mainly the result of the intense pressure exercised on states by the OM to ratify the UNESCO Convention. Indeed, the WADC provides in Article 22.8 that failure by a government “to ratify, accept, approve or accede to the UNESCO Convention, or to comply with the UNESCO Convention thereafter may result in ineligibility to bid for Events […] and may result in additional consequences.” In short, the states are integrated, via private and public law instruments, into the legislative and administrative processes at the heart of the world anti-doping regime, which must be characterized as a complex multilevel enmeshment of public-private regulations and institutions.81

Consequently, in principle, all international athletes engaged in the sporting competitions of the OM are subjected to the same obligations enshrined in the WADC and fall under a common world anti-doping regime aimed at “de-fragmenting”82 the fight against doping. Yet, the universal text is merely hiding the radical diversity of implementing contexts, as the recent Russian doping scandal has dramatically illustrated.83 In reality, the concrete effects of the WADC fluctuate depending on each regulatory level’s enforcement capabilities and political commitment to implementing the WADC.84 Moreover, national anti-doping agencies and anti-doping laboratories, which conduct the brunt of the testing, are often controlled by states.85 Even if they do not positively aim at favoring their national champions, states are not born equal and neither are their anti-doping operations. Similarly, the issuance of sanctions is highly decentralized (on a geographical and sport-by-sport basis), even though WADA disposes of the right (but not the material ability) to appeal any anti-doping decision involving an international athlete to the CAS.86 Hence, despite the symbolic textual unity embodied in the WADC, the world anti-doping regime is in practice still differentiated on national fault lines and captive of an inescapable transnational legal pluralism. This illustrates how scratching under the polish of a universal text, one observes the complexity and pluralism of transnational law in action. The world anti-doping regime is public-private in origin, but also glocal rather than global in practice, in so far as the global text is interpreted and concretized at local levels by various actors and institutions. Does this mean that states remain sovereign over their anti-doping policy? The Russian doping scandal has shown that while the world anti-doping regime cannot impose the same conditions to athletes worldwide, it can intervene and chastise states when they stray too far away from its core principles.87 Local institutions shape the day-to-day practical meaning of the WADC, but transnational institutions can combat what they believe are pathologic implementations of the Code. The unsettled and uncertain jeu of transnational law is played in this space of tension between global and local.

Even in the presence of a seemingly universal code, the lex sportiva cannot be reduced to it. Instead, it must be studied in action, and its complex assemblage of practices and institutions comprehensively mapped and understood.

3. The Making of the FIFA Regulations on the Statute and Transfer of Players in the Shadow of Bosman

The complexity and hybridity of the lex sportiva can be further illustrated by retracing the genealogy of the FIFA RSTP and evidencing its enmeshment with EU law. More precisely, the current text of the FIFA RSTP results from a transnational lawmaking process in the shadow of a competition law investigation before the European Commission. In 1995, the Bosman88 ruling of the European Court of Justice not only recognized the right of players not to be discriminated against in European football but it also challenged the then applicable transfer regulations imposed by UEFA.89 The Court concluded:

Article 48 of the Treaty [now Article 45 TFEU] precludes the application of rules laid down by sporting associations, under which a professional footballer who is a national of one Member State may not, on the expiry of his contract with a club, be employed by a club of another Member State unless the latter club has paid to the former club a transfer, training or development fee.90

In the aftermath of the ruling, the European Commission opened a competition law investigation against the 1997 FIFA RSTP. In the early 2000s, political negotiations took place between the EU Commission, FIFA, UEFA, and FIFPro, the football players’ union in the shadow of this investigation.91 The basic principles which underlie the structure and operation of the current version of the RSTP were agreed with the European Commission in March 2001 under considerable political pressure.92 Thus, despite the fact that the FIFA transfer system seems to create an autonomous transnational labor law, its present form is in fact the direct result of the intervention of the EU institutions. Interestingly, the CAS, which is competent to deal on appeal with the disputes involving the application by FIFA’s judicial bodies of the RSTP, referred to this legislative history and the influence of EU law in order to interpret the RSTP.93 Whether the agreement and its implementation by FIFA are compatible with EU law94 is irrelevant here. What matters is that transnational lawmaking processes of the lex sportiva are also affected by hybridity and enmeshment. However, this should not be overinterpreted as evidencing an imperial power grab of the European Union over the lex sportiva (or the lex FIFA95). Instead, we are witnessing a complex interaction in which the European Union can sometimes exercise an ephemeral power inside the lex sportiva and even become its co-legislator. Furthermore, while it had a clear influence in the drafting of the FIFA RSTP, the Commission does not control its enforcement. The text of the rules matters, but the institutional framework of their operationalization is at least as relevant to determine their practical meaning.

When studying the lex sportiva it is easy to fall prey to the romantic idea of a global community of sportspeople producing transnational law outside of the purview of the states and their laws. It is indeed a sector primarily ruled by private associations and subjected to the almost exclusive jurisdiction of an arbitral tribunal. Nonetheless, as this section has shown, this would ignore certain key features of the lex sportiva, such as the integration of national and European law at the CAS, its dependence on national institutions in the framework of the world anti-doping regime, and the coproduction with the European Union of some of its rules in the shadow of EU competition law investigations.

V. Conclusion

Studying the lex sportiva can be a ludic and fruitful way to deal with a serious topic: the transnationalization of law. This very particular case study of transnational law is characterized by two specific features: the prominence of private actors in the production and enforcement of its rules and the relative stability and hierarchy of its institutional structure. Thus, as many authors have pointed out, it constitutes a tempting example to evidence the emergence of autonomous transnational legal systems embedded in transnational communities or connected to functional systems.96

And yet, the third part of this chapter evidences that the lex sportiva is far from autonomous or disconnected from state laws and institutions. The lex sportiva integrates (or appropriates) national and EU law via the decisional practice of the CAS in order to reinforce the acceptability of its decisions. It harnesses the institutional resources of national states to support the effectiveness of the WADC. Finally, some of its regulations, such as the FIFA RSTP, formally adopted by the SGBs, are in reality co-produced under the active supervision of the European Commission. In short, the transnational life of the lex sportiva does not occur outside of national or EU laws; it is constantly intermeshing with them. Yet, and this is a crucial point, this should not be mistakenly interpreted as pointing at a univocal hierarchical superiority of the state over the SGBs. Instead, we observe a complex and unstable regime in which ephemeral hierarchies appear and disappear depending on a variety of contingent factors and contexts.

Finally, in this chapter I have omitted an important issue: the legitimacy of transnational sports law. Why should individuals affected by the lex sportiva respect it? In practice they often do, but the main governing processes underlying the lex sportiva are far from representative of, or even just accountable to, the people most affected by their legislative and administrative activities.97 Instead, their legitimacy stems mostly from their output. In fact, the main reason or justification put forward by national courts to justify condoning these rules and decisions is that without them there would be no level playing field necessary to hold international sporting competitions.98 In this view, the end justifies the means. It is probably right that without rules constituting transnational playgrounds we would be deprived of the FIFA World Cup or the Olympic Games. Yet, can the end justify all means? Shouldn’t there be some type of democratic control over the choice of those means? If yes, how should this control be organized without threatening the end? These are the challenges facing transnational sports law but also more broadly transnational law. We are at a moment in history in which transnational playgrounds are being constituted through transnational law because we need them to play, to commerce, or simply to communicate across borders. This state of necessity should not blind us to the challenge posed by the legitimation of these regimes. These playgrounds are not Pareto efficient constructions but distributive regimes, which are allocating costs and revenue and affecting the livelihoods of many. The need to imagine transnational counterpowers in order to check transnational (sports) law is as pressing as ever.
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I. Introduction

Contract has occupied a central role in any concept or inventory of transnational law ever since its inception—not surprisingly, since contract constitutes a versatile, basic institution beyond the confines of private law. It forms part of the transnational social fabric. When Jessup coined the term as an umbrella category for law that regulates transboundary social activity, many of his examples were ultimately based on contract, be it between private parties, or involving state agencies or international organizations.1 This is because contract is at the surface agnostic toward political boundaries and has a fundamentally chameleonic nature, as illustrated by the plurality of contexts governed by contract. Political theory (when using the “social contract” to justify a particular societal order), private law, welfare state regulation, and a vast array of interstate and international relations each recur to an idea of contract, making it a contested and pluralistic category with discordant connotations that defy uniform theorization. Contract represents a veritable “law of society”2—its contradictions echo the differentiation of society.3 Due to its centrality for transnational ordering, the institution of “contract” can serve as prime example of most, if not all, bigger trends and challenges that mark the emergence of transnational law,4 for example, an erosion of boundaries both inside (notably public versus private) and outside the law, notably a refinement of the relation between law and other modes of normative, technological, and algorithmicized governance, a renewed inquiry into legitimacy, and an exposure to new social realities. The story of transnational law could quite extensively be told from the vantage point of contract and its role in the fault lines of globalization. Yet, the different forms of social cooperation realized through contract and their respective social embeddedness remain unaddressed by a (neo-)formalist contract theory. Such approaches posit as archetype of contract a will-based interpersonal agreement between parties presumed as equals.5 Their ambition is to highlight the unifying, rather than the contradicting, distinguishing, contextualizing elements. In a way, this stands in contrast to the development of national contract laws over the twentieth century that have known a diversification and series of adjustments in a move away from a unitary, highly abstract theory of contract.6 A central normative impetus toward this has been the constitutional fundamental rights provisions that reversed the liberal default rule and placed private legal arrangements under a steady burden of justification.7 What is more, (neo-)formalist approaches have lamented the contemporary “depth of contract” as the “death of contract”8 or developed a “fear of contract”9 that contributed to an ongoing depoliticization of the very category. The state was conceptually indispensable, yet remained tacitly in the background in these theories, making it difficult to account for a changing role of the state in the transnational realm. This correlates with a long-standing conception of contract as a legal institution enabling essentially market activity that can be traced back to Max Weber’s dictum of contract as the “legal side of the market society.”10 Under such a paradigm of contract as vehicle of economic rationality, the increasing contractualization of society under privatization since the late twentieth century11 could not fully be apprehended. This challenge very much resonates in the transnational realm and is propelled by changing concepts of “Statehood” itself.12

The role of contract in the transnational sphere encompasses a wide range of phenomena, from the harmonization of contract laws beyond the state and the emergence of a fully fledged transnational law of commercial contracts (“new lex mercatoria”) to, more generally, contracts as a governance mechanism and backbone of transnational social institutions of various types. The latter is illustrated, for example, by early examples of cross-boundary commercial and investment contracts13 and the contractual practice of “conditioning” in World Bank development projects14 but also the role of contract in transnational (“private”) ordering in fields as diversified as financial markets, sports, digital communication, or copyright. Against this heterogeneity, any ideal conception of contract reaches its limits when confronted with radical social pluralism. Here, contracting realities become disembedded from background justice provided for by nation states—an element that is crucial in (neo-)formalist contract theories—thereby shifting attention to the inner-contractual mechanisms of justice. While in the European Union, political pluralism can still (hypothetically) be processed by a democratically enacted contract lawmaking,15 such stable political reference becomes fictitious in the transnational realm.

Contract becomes a tool for social, not merely interpersonal ordering, as powerfully depicted in a burgeoning field of research on “organizational,” long-term, or “network contracts,”16 and, even more radically, in theories of “societal constitutionalism” beyond the nation-state.17 In other words, contract builds communities and, ultimately, society at large—a task that is not mastered en passant by enabling and restricting individual transactions but requires to take a different lens. Contracts form miniature legal orders in and of themselves, which can no longer be assessed in individualistic terms alone but in light of their aggregate and broader societal effects. This has deep methodological implications for contract law theories: the “meeting of minds” as posited by an individualistic concept of freedom of contract18 is itself not sufficient to guarantee for justice in contracts. At the same time, the selectivity and boundary-drawing nature of contract19 is not per se to be overcome, since it is what enables social mobilization and self-determination through contract. But the legal guarantee of “freedom of contract” is flanked by judicial review at the domestic level; creating a balance that does not as such exist beyond the nation state.20 A solution is to complement—not replace!—an individualistic lens both in the underlying social imaginary and as a normative guidance by adding an institutional perspective that combines a concern for the protection of individual autonomy with a sensorium for the well-ordering of social institutions.21 Practical inroads for such an institutionalist perspective are the interpretation22 of contracts, in particular the different doctrines on third-party effects,23 but also the enforcement stage.24

This chapter will in the first place provide a brief summary of the uses (and abuses) of contract in the transnational sphere and point out the significance of contract as a building block of transnational institutions, drawing on global value chains and digital platforms as case studies (section II). In so doing, it will illustrate the limited ability of current contract law theories to identify the stakes in the new and heterogenous emanations of contract. As a remedy, this chapter explores the repository of realist, critical, and liberal legal approaches in their potential to be recalibrated for the transnational sphere (section III). Here, the working hypothesis is that instead of revealing the subliminal influence of state power as did the realist and critical tradition, the main challenge shifts to identifying the various channels through which noncurtailed private power is translated into contractual rights.

II. From Transnational Harmonization of Contract Laws to Radical Contractual Pluralism

What justifies speaking of contracts or contract law as “transnational”? Unlike contracts that merely link parties across jurisdictions, conventionally labeled “international” contracts and governed by the rules of private international and procedural law, “transnational” contracts and their law abstract from national references to an even greater extent. The search for an applicable national law as “definite seat of a legal relation” as posited by Savigny25 then becomes epistemologically reductive. As a general tendency, this is echoed in a gradual shift away from efforts to harmonize contract laws at an interstate and business sectoral level to an understanding of contracts as genuine transnational institutions. While the former concentrated on enabling and facilitating cooperation and realizing efficiency gains,26 the latter unfolded the enigmatic nature of contractual arrangements beyond the state.

Against this background, a preliminary typology of a “transnational” dimension of contract and contract law could distinguish between three types: first, a transnational dimension can stem from a project of harmonization of contract law that is coordinated in interstate forums and intended for transboundary use.27 This was the case of the first wave of a concentrated private and contract law harmonization in the beginning of the twentieth century. Such initiatives like the uniform international sales law of the Vienna Convention28 and other codifications under the auspices of the International Institute for the Unification of Private Law (UNIDROIT)29 stand in line with the practical needs of international commerce and complement instruments of international private law. Next to these initiatives of global reach, the European Union has entered the scene by harmonizing inter alia consumer contract law as part of its “integration through law.” In the field of general sales law, attempts of harmonization faced more scrutiny on behalf of the member states and have until today not been implemented comprehensively.30 One argument was a perceived technocratic genesis of such rules, lending them to the stigma of “Juristenrecht.”31

While the aforementioned rules were adopted within a state-oriented, public international law framework, a second type of transnational model contracts is drafted and curated immediately by business associations, sometimes through procedures that piggyback on models of democratic rulemaking.32 Here, private ordering largely substitutes for public contract law that not only fails to provide the type of contract required by the parties’ economic or other project.33 More drastically, parties seek to depart deliberately from the procedural, institutional, and democratic framework of a national contract law by creating project-, market-, or institution-specific legal orders themselves. Paradoxically, the more national legal orders subscribe to a unitary system of norm production, the more manifold and societally pluralistic norm production would become.34 This second type is, for example, represented by the FIDIC rules for construction work,35 the “Incoterms” as formulated by the International Chamber of Commerce (ICC), or the numerous private rules that govern transnational transportation, on the ground and at sea.36 In the absence of legislative endorsement, such rules follow gradual codification and experimental learning.37

A third type—which again highlights commonalities, yet at a different level38—consists of transnational principles of contract (such as good faith or proportionality) that assert themselves incrementally through a “creeping codification” of a lex mercatoria.39 As these principles grow closer to a robust body of law—representing a move back from plural realities of contracts to a fragmented contract law—they take the role of gap-fillers and can guide the interpretation of contracts. The term suggests that this development finds its forerunner in the medieval lex mercatoria.40 It is important to note already at this stage that the sphere of commercial practice may be the most ancient and established,41 yet not the sole domain of contracts at the transnational level. Commonly associated with examples of regulating markets,42 contracts are equally central in the design of organizations, communities, or movements beyond the economic sphere. Furthermore, the transnationalization of contract is not restricted to substantive law, but likewise mirrored in its procedural and enforcement dimension. An institutionalized system of international arbitration routinely interprets transnational contracts in an enforceable manner.43

A. Contrat Sans Loi, Revisited

While a project of international or European harmonization of contract laws only rescaled the locus of the political, the second strand of examples literally broke a taboo of the intrinsic relation between law and state. In a landmark contribution, Gunther Teubner—alluding to Eugen Ehrlich—famously depicted this new global legal pluralism as “Global Bukowina,” referring to Ehrlich’s homeland in the far east of the Austrian Empire, marked by an overlap of local norms and those enacted at the central level in Vienna far off.44 Against the traditionalist suspicion which a lex mercatoria beyond the analytical grid of modern law faces, Teubner overtly lay bare the blind spots of theoretical assumptions of the nation-state model of law production—and their implications for the “politics of definition of law.”45 The old riddle of the normative status of contract as a derived or genuine source of legal obligation can no longer be circumvented as easily as in the positivistic framing of the nation state.46 Ignoring the normative status of a lex mercatoria would mean to lose out of sight of legal analysis the central mode of governance of commercial practice and the social conflicts in which this practice is implicated. As a consequence, the role of law and normativity broadly speaking in organizing the global economy would be (and is indeed until today47) largely overlooked; and at the same time, legal analysis would relinquish a constructive role in framing and influencing normative innovation. The necessary realism and openness to the complexity of social life is gained through theoretical inquiry:48 Teubner finds remedy in a pluralistic theory of norm production that places political, legal, and social law production on equal footing. This is facilitated by leaving behind a hierarchical, deductive model for a self-referential theory of legal validity that observes how law autonomously defines its own boundaries. With the binary code of the law (lawful versus unlawful) as “rule of recognition,” self-validation allows for the paradox of a “contrat sans loi.” In this perspective, recognition and enforceability in state forums is no longer an a priori characteristic of law. An illustrative challenge to the conventional wisdom of treating “enforcement” as the sole domain of the state is provided by the dispute body of ICANN (UDRP) that can merely delete a domain by means of (technical) enforcement.49 This is pushed even further by automated contracting such as through blockchains where personal interaction is literally supplanted by technology.50

In an important twist, Teubner’s intervention is by no means restricted to the sphere of economic activity: the locus of norm production shifts to the intersection between law and various social spheres, communities, and subsystems. Even though lex mercatoria had become the most sophisticated exponent of this development, other regimes soon stepped up, including the melodious lex sportiva,51 lex digitalis,52 and lex financiaria.53 Not only corporations and their law firms but also social movements, expert groups, circles of bureaucrats, online communities, and professional associations serve as authors of norm production. In each of these cases, contract became a central trope of governance, placing it at the center of conceptual debates and making it akin to a repoliticization from the inside. A central obstacle here was that the originality of transnational regimes is not always manifest: from a traditional point of view, one might argue that this is “much ado about nothing”—bilateral contracts between, yes, powerful agents that structure social spheres of cooperation, but ultimately contracts that a national judge might decide upon.

B. Contracts between Economy and Society: The Case of Value-Chain Capitalism

A telling example of what such a perspective misses is provided by the role of contract in novel forms of economic organization under a “supply chain capitalism”54 for physical production and services. Both the dispersion across production stages in physical production and the value creation in digital platforms (or “ecosystems”) is achieved through a particular intertwinement of contracts. In the field of manufacturing, such “global value chains”55 (GVCs) often bring together hundreds if not thousands of suppliers in decentralized networks administered through contract governance. The semiconductor chip manufacturer Intel, for example, uses no less than 19,000 suppliers in over 100 countries to provide direct material but also tools, machines, logistics, and packaging.56 While advances in the field of communication and transportation as well as a supportive mentality among entrepreneurs and consumers57 have played an important role in the emergence of such chains,58 GVCs are ultimately spurred by an “organizational” or “economic” revolution59 facilitated by (contract) law. Production chains form the precondition of the exercise of labor and environmental rights and can often even de facto set conditions for governmental action. The ethics of human interdependency become largely toothless vis-à-vis closed-circuited systemic processes that are increasingly difficult to regulate from the outset.60

While “private governance” is usually referred to as a tool of regulating GVCs,61 the even more quintessential inquiry goes into the private governance of enabling and constituting GVCs—and other institutions62—and thereby generating the systemicity in the first place. In this perspective, GVCs are in and of themselves a regulatory landscape63 or a legal order.64 As a mode of production, GVCs rely heavily on a legal implementation and the interests and ideals represented therein—contract, in other words, becomes a vehicle of the production rationality. This is no less true in the digital sphere where the business model of digital platforms hinges on terms and conditions both toward customers and businesses. One of the reasons why the centrality of contract has been overlooked by legal scholars for long65 is that contract is used in original variants. Value-chain contracting simultaneously challenges boundaries of bindingness, privity, “privateness,” and between contract and organization.

In the eyes of the lead firm and those actors trying to exert governance along the chain, contract becomes a means of coordination and safeguarding, rather than of sanctioning in case of breach. This corresponds to a generally observed dominance of ex ante contract governance over ex post liability.66 Functionally, private governance regimes combine elements of legislative, administrative, and adjudicative power.67 Substantively, they set standards of cooperation, stipulate information rights, allow for on-site visits and reporting duties, transfer intellectual property and other assets, and generally allocate risks related to incidents along the chain. This corroborates findings of scholarship on network contracts in economic sociology, law, and institutional economics.68 Here, sunk costs and the value of trust and reputation will let companies favor “voice” or “loyalty” over “exit.”69 From the perspective of (neo-)classical contract law and the social functions ascribed to contract under this paradigm, value-chain contracting presents vehemently uncharted characteristics.

The reasons are twofold and pertain to contractual complexity and the diversity of sociopolitical backgrounds, which a contractual regime cuts through. Complexity establishes the supply chain as an emergent social entity or system, where social meaning is no longer located at the level of individual contracts, but at the level of their symbiosis. What, then, are the aggregate dynamics arising out of the interplay between numerous contracts and the underlying mechanisms of coordination and disruption? Likewise, the boundary-drawing nature of contract law shifts from the individual contract to the relation between chain and environment. While the prospering field of “contract governance”70 has primarily focused on the “internal” side of governance between chain actors, the additional task now is to ensure the public accountability of ever more complex webs of contract at the transnational level. The qualification as “private” becomes overly reductive, not only because value chains have real-life (“public”) repercussions but because contract serves as a forum of competing values and discourses beyond efficiency. In contractual practice, a multitude of instruments such as sustainability clauses, certification schemes and a broad spectrum of implementations of corporate social responsibility seek to establish a meta-level reflexivity for operational (“first-level”) supply chain contracts.71 When reading supply chains as an evolutionary stage of capitalism, contract becomes the grammar for transnational struggles of distribution, participation, and social justice. Yet, nonmarket concerns are uneasy to accommodate within a (neo-)formalist contract theory.72 Toward this, the social imaginary of contract law as conveyed in case law but also metaphors and public imagery73 needs to be adjusted accordingly in several respects. The national compartmentalization of GVCs through the lens of international private law appears arbitrary and dominated by national preconceptions; on the other hand, commercial arbitration is conceptually inapt to account for the public pervasiveness of production regimes. Contract here is neither individualistic nor a unitary social convention (as the two antipodes presuppose),74 but constitutive of an emerging and dynamic communicative relation that is the value chain.

III. Recontextualizing Transnational Contract Law

Transnational contracts are of precarious normativity: they are unimpressive by conventional legal standards, yet form a “critical infrastructure” in the transnational sphere—a sphere that is by no means detached from local, tangible realities. Transnational contract law raises rare epistemological questions that require to critically re-examine the semantics and connotations of modern legal thinking and the path-dependencies and ruptures between the nationally conditioned legal mind and the way contract is stretched and projected toward global phenomena. However, such a “thinking in transitions”75 is at odds with most of current theoretical approaches in the field that subscribe to a stability and timelessness of legal institutions anchored in the nation-state. To be sure, a new pluralism of contexts, functions and uses of contract is not exclusively linked to the transnational sphere, but has been witnessed with the advent of the welfare state.76 Indeed, both the liberalization of the welfare state and the transnational realm draw heavily on “governance by and of contracts” and can be seen in a certain lineage. The new transnational paradigm is however distinctive in the sense that socio-economic change is not exclusively conveyed by political means, but—in the absence of central political institutions—needs to be observed by the law (of contract) itself. Within the current spectrum of liberal, egalitarian, economic, systemic, deliberative, or critical approaches, this task is translated in different terminology and with varying vehemence.77 Systems theory captures perhaps most accurately that the vacant spot of (institutionalized) politics now is (to be) occupied by law and its interfaces with other social subsystems.78 This is only purportedly a highly abstract claim, which in reality calls for a close-view, empirical approach of the sociopolitical context in its spatial, normative, and power-related dimensions.79 Even helpful and topical heuristics such as the “global value chain” have to be employed in light of the irreducible polymorphism that exists in reality, bearing in mind and inquiring into the local and concrete effects of social pervasiveness of such chains. Contract theorists, however, instead of taking a constructive stance on the new reality of social contexts that are governed by contract and pluralizing the normative sensorium of contract, have for the most part taken the opposite perspective, namely, turned to (neo-)formalist approaches that reduce rather than multiply contract’s social points of reference. In what follows, two diametrical theoretical lines of thought—realist and critical legal studies on the one hand and a universalist, autonomy-based private law on the other—shall be discussed with regard to their framing and normative guidance for transnational contracts.

A. Redirecting the Realist Heritage: Liaisons Dangéreuses between Law and State in the National Constellation

Realist and critical heritage have without doubt left a strong mark on theories of transnational law. It has enabled a critical view on the blind spots of neoliberal legality80 that arises from the ever accelerated collapse of the public/private law dichotomy.81 Yet, their conceptual core and lines of attack need to be recalibrated from the socio-economic constellation of a state-centered contract law to the transnational sphere that requires a “more reflexive set of instruments of legal critique.”82 The realist and critical (CLS) perspective had cast light on the inherent link between contract and sovereignty. The central demonstration was to unmask the rhetoric of contract as a hermetically closed interparty relation and decipher the politics of freedom of contract as a principle of social ordering. In a representative and ground-laying work on the “Basis of contract,” Morris Cohen83 pointed out that contract cases always implied a public judgment by bestowing the victorious party with sovereign power of enforcement. Rather than primarily arbitrating interparty contractual disputes, contract law channels the exercise of sovereign power and “may be viewed as a subsidiary branch of public law.”84 It allows the victorious party to translate private into public power—a translation by which the normative underpinnings of a formal vision of freedom of contract materialize in society, beyond the contractually bound parties.85 The example of Cohen illustrates the turn to the office of a judge and the context of judicial decision-making in responding to social change. Brought about by the realists’ candidness toward empirical social sciences, they took a skeptical, yet still faithful position toward the legal system and considered the judge to be its Archimedean point.86

This faith dwindled with the indeterminacy thesis and critique of rights of CLS that posited as inescapable the normalizing, violent dimension of the law.87 Despite its acumen, such critical perspectives could not easily find resonance in the judicial process in the nation-state. The dedifferentiation thesis—“it is all politics!”88—ultimately negates the autonomy and thereby normativity of law without formulating a clear alternative. The total equation of law with power relations lets any demand of learning adaptation of law itself seem futile. A law that becomes conceptually inseparable from politics already fails to fulfill its role in liberal democracies.89 Below the surface, the spirit of resignation that shines through in much CLS work results from a critique of statism that treats state law as ultimate reference. Spurred by the particular sociopolitical condition in the nation state, a liaison fatale of law and state became a recurrent theme in critical works over the course of the twentieth century.90 In this perspective, CLS dubs a basic insight of the free-law movement91 and parts of the realist strand92 which had insisted on a plurality of socially backed normative orders that may, at times, emerge as alternatives to state legal orders.93

With regard to transnational contract law, the CLS demonstration of a political impregnation of contract does not reach far enough. It needs to be expanded to capture the manifold contractual social orders with their power dynamics, discourses, and elusive social conflicts that otherwise remain behind the scenes of contract law. Here, transnational law can draw on an “entangled history of critique” by putting emphasis on the more continental tradition of (critical) sociological jurisprudence.94 By replacing the amorphous concept of power by a view on self-regulation as oscillating between authority and emancipation, this postmaterial scholarship unfolds the ambiguities and fragilities of law in the transnational sphere and allows for a tailored critique of specific legal decisions. This entails two consequences: first, a sensitivity toward the multiple instantiations of contract beyond the “archetype” of a contract law textbook,95 and second, a noninstrumentalist understanding of law. (Contract) law becomes a medium itself into which social conflicts need to be “translated.” This translation process—too often rendered invisible by “legal methodology”—is as such highly political and addressee of claims of justice.

Coming back to our case study of global value-chain capitalism, this shifts the focus slightly away from a search for inroads for lead firm liability based on the black letter of supply contracts to an inquiry of how these contracts relate to additional and competing normative driving forces of the chain, such as algorithmic, information-technology-driven, or logistical governance. Both analytically and for the purposes of advocacy, the close ties between such types of governance—which together form the “code” of GVCs—need to be stressed. The operational routines triggered by algorithmic evaluation of supplier performance, information-technology-based design of contract management devices and the logistical infrastructure which oftentimes dictates the timing of production processes all feature a normative gist that may well result in a more powerful governance regime than the written contracts. This radicalizes findings of “relational contract” scholarship96 by showcasing that the ordering effects sparked by written contracts may not only be secondary to business practices and customs but also to technological, numerical, and material types of governance.

B. Reinvigorating the Liberal Tradition: Toward a Global Ius Gentium Privatum?

Next to the aforementioned efforts in a realist or critical tradition, also liberal contract theorists have recently exposed their framework to the transnational realm, or more specifically: to transnational corporate wrongs. Most pronouncedly, Hanoch Dagan and Avihay Dorfman have argued that an autonomy-based theory of contract, which they, individually and jointly with co-authors, have spelled out in a masterful series of contributions,97 provides a thick answer to such challenges.98 In what seems at first sight a similar intellectual move to the inward of private law, the proposed strategy in response to a decreasing conceptual role of the state is to be found in “private law’s normative DNA (that) is premised on a profound commitment to reciprocal respect to self-determination and substantive equality.”99 Dagan and Dorfman explore a “transplantation of public rights onto private law” not by reference to external constitutional or human rights, but by advocating that such rights form part of the essence of private law discourse and the nature of the legal institution of contract in any event. By incorporating human rights, they forfeit their productive tension in the interaction with private law.100 Just like in Teubner’s “societal constitutionalism,” private law and contract law more specifically, here too, embody a constitutional order. To be sure, this order is less dynamic, procedural, and incremental than in Teubner’s work, but rather adheres to stable, universal coordinates. The state legal order evanesces in light of the inner moral configuration of private law itself that is seen as well placed to address unmediated, interpersonal conflicts. Appealingly, private law discourse then appears as genuinely transnational and continuous. In the view of Dagan and Dorfman, a contract law that endorses autonomy with conceptual rigor does not require external, for example, constitutional orientation or refinement to address sweatshops and labor exploitation in the Global South. Instead, the decisive step toward social receptiveness lies in a pluralistic conception of contract that is deployed to allow for the self-authorship of individual life stories, all the more where such autonomy seems mythical in light of profound structural constraints. As a normative theory, this approach allows for a powerful and erudite contestation of contracting practices upstream in supply chains.101 Yet, the vantage point of individual autonomy makes it uneasy to pinpoint the impersonal dynamics that ultimately put autonomy in peril and that the critical tradition has on its radar. The approach rests firmly within an individualistic framing of attributing ex post liability. A central practical concern is therefore the identification of duty-bearers that are to compensate for peculiar wrongs. This leaves (possibly too) little room for the acute structural, institutional implications of human rights in the transnational realm.102 Such an additional macro-level perspective is required however to allow for a connection with social theory of an interconnected world.103

IV. Conclusion: Moving beyond “Fear of Contract” by Politicizing Transnational Contractual Pluralism

Transnational contracts have many faces and follow many laws. The temptation of uniform theorization and codification needs to be resisted—there is not and realistically will never be a uniform code of transnational contract law. The practical importance and accomplishments of harmonization projects in specific fields of contract is unquestioned. But the implications of “transnationality” for contract are way broader and notably include the surge of contract as principal infrastructure of social ordering. The stakes lie at odds with (neo-)formalist contract theory whose rational, will-based underpinnings causes fierce opposition to any objective, regulatory understanding of contract. In a troubling coincidence, the challenge of “transnationality” arises right at a time in which broad strands of contract theory have adopted a “fear of contract,”104 as Roy Kreitner puts it, and mobilize to defend a unitary, formal, and purportedly “unpolitical” concept of contract. Such a conceptualization, to be sure, is itself a political project.

This chapter has illustrated the constitutive role of contracts in the regulation and critique of transnational social institutions such as global value chains. Such chains use “contract governance” to bind a multitude of actors and span the globe, yet at the same time their contestation and re-embedding through sustainability clauses, certification schemes, or codes-of-conduct uses contract to voice its concerns. Such initiatives have obvious spillover effects beyond individualistic categories and defy a mere efficiency analysis. As a more general observation, transnational contracts are a self-validating practice—they shift for themselves and create their own structures and sources of legitimacy. An inward turn to the concept of contract itself is the necessary and right response. Such an inquiry is not unprecedented, especially among authors who engage critically with the conceptual bifurcations and dichotomies of modern law. The chapter has presented two antagonistic scholarly projects in this regard, one inspired by a realist and critical tradition and the other one with a liberal orientation. While both are formulated from the inside of contract law and theory and abstain from recurring to specific legislative adjustment, they differ profoundly in their conceptualization of the “political” nature of transnational contracts. In this regard, realist approaches can more easily be linked to social theories of globalization and develop a nuanced stance on the complexities and contingencies of a transnational contractual pluralism.
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I. Transnational Encounters in Property Law

This chapter traces the idea of property law—the law that governs land and resources—as a product of globalized legal thought, practice, and encounters. While the approach to a distinctly globalized framing of property appears to be of recent emergence, this chapter begins with the premise that current common law conceptions of property and doctrinal frameworks are by definition transnational—which, as a starting matter, implies that they were formed as a result of encounters1 between domestic and foreign actors. The account offered here situates an analysis of property law doctrine in a wide context of state formation, colonialism, development, as well as foreign direct investment.

This chapter proposes that (1) common law property doctrine and thought have long histories of formation resulting from encounters with other systems of law and norms, and (2) understanding property in this sociological, political economic, and historic context has significant implications for how common law property is employed today, namely, with respect to unsettling assumptions around who gets to use property, who gets to determine the rights associated with that use, and what purposes property regimes should serve. Inherent in this project is the argument that property law should be appreciated in the transnational frame proposed here if its origins, applications, and distributional consequences are to be fully understood.

The term “transnational” is used here to demarcate the global interactions of private actors, both with each other and with public actors.2 Here, inspiration is drawn from political economist Susan Strange’s early differentiation of the field of international political economy from international relations and international economics. Strange drew attention to the consequences of increasing international economic integration which implicated both international economics and international relations.3 In the midst of that integration, she recognized the significance of exercises of power by both state and nonstate actors (particularly market ones) in a realm of authority, action, and consequences which could not be separated into distinct political or economic spheres.4 She argued that there was therefore a need to rethink the “mutual neglect” of international economics and international relations. While the existence of “international political economy” as a field of study in it of itself, and even further, a field which encompasses global nonstate actors may now seem self-evident, this was not the case during her time of writing.

Strange’s insights regarding both the inseparability of politics and economics and the power of nonstate actors remains powerfully relevant for the state of “international” law. While public international law—the laws between and among nations—enjoys a secure footing as a legal field, the interactions of nonstate actors who cross national borders and influence, create, or administer law remain largely invisible to the field of public international law and even the discipline of law.5 The term “transnational” as used here trains us to see law beyond the nation-state, to its emergence from the actions and norms of nonstate, substate, private, nongovernmental, social-movement, corporate, as well as activist actors.

The chapter also engages with the idea of the “transnational” as it refers to the overlapping jurisdiction of laws occupying different, often competing, regulatory spaces and as it applies to the tension between jurisdictional and spatial demarcations. Put simply, property no longer obeys jurisdictional boundaries, if it ever did.6 The spatial disruptions wrought by globalization are particularly stark for property—from those that govern intellectual property and those that govern foreign owners of domestic real estate, to those that determine tax liabilities. Compounding that disruption of spatially demarcated jurisdictional borders is the increasing blurring of legal fields of property-related phenomena. For example, the governance of international real estate markets relies not just on property law but also on global regulatory webs of finance, land use, property ownership, and even immigration.

What also becomes clear is the necessity of engaging with global economic transformations—specifically the transition to a globalized financial form of capitalism where profit centers and economic activities have shifted from the sales of goods and services to the financial economy. The turn to financial capitalism has been well documented in recent literature, notably by political economists, economic historians, and cultural theorists who have examined a variety of its manifestations in sectoral power and profitmaking,7 domestic policymaking,8 discourse,9 and cultures of everyday life.10

On account of this expansive understanding of what constitutes “transnational,” transnational law is treated here more as a method, rather than as a field of law.11 While the latter would indicate “a concise regulatory ‘problem’ or ‘goal’ at its core,” the former conceives of transnational law as a means of studying the evolution of legal actors, norms, and processes in a global context, as Peer Zumbansen has argued:

[T]ransnational law is at once a legal theoretical, methodological framework through which processes and actors of legal norm generation are scrutinized in local and global contexts… while it is also a critical project that seeks to understand the conditions under which invocations of “law” are made, contested and resisted. This intersection of a theory of transnational norm making with a critique of law and rights in a global context is at the heart of transnational law and thus reveals its affinities with areas where scholars increasingly turn their attention to questions of “sources” of law, to the actual processes of norm generation and norm contestation and to the wide variety of actors involved.12

In understanding transnational law as a method and in engaging with research questions around norm formation and contestation, two further dimensions of research orientation become clearer: that an interdisciplinary framework is necessary to appreciate historical, political, and social contexts that create law; and that doctrinal areas of law are not as separable as they may first appear—emerging regulatory regimes cross numerous doctrinal areas and do not easily lend themselves to a unified conceptualization.13

To “globalize” or “transnationalize” property therefore involves the simultaneous treatment of multiple critical and disciplinary investigations. First, the doctrinal frames of property law are reassessed with regards to boundaries between property law and concurring regulatory areas such as contract, constitutional law, and investment law. Second, from this follows that we are confronted not with just one, however conceptually coherent “liberal” theory of property (and a concurring historical narrative to provide the necessary factual evidence), but—instead—with a host of distinct as well as overlapping genealogies of transnational property law development.14 To that end, and third, this chapter offers an analytical method that avoids a universalized, ahistoric account of common law property to reveal property’s plurality and its operation “on the ground.” These dynamics are traced through colonial, economic development, and international political, legal, and investment encounters into the present day and its complex struggles over political and economic equality, environmental sustainability, and cultural recognition—all of which appear to be caught up in disputes over “property.”15 The inception of various common law doctrines during conquest and colonialism is an essential part of this account. To examine property law through its colonial and conquest origins is not to assume that that another legal regime was merely imposed from an outside colonial power, fully formed and coherent. Rather, it is to understand the processes through which property regimes meant to benefit colonial powers emerged during the varied colonial and conquest encounters. Therefore, to better appreciate the meanings imbued in property regimes that continue to endure, postcolonial theory informs transnational property in an essential way.

The aim here is not to generalize all of property as part of one story or system, but rather to decenter one constellation of property regimes—common law property—in order to demonstrate how it is inherently plural: it has been shaped by multiple encounters of actors across jurisdictional borders and it contains multiple normative-regulatory regimes that grew out of these encounters. That the critical account provided here is primarily one of common law16 is justified in light of the many ways in which the common law of property continues to be promulgated by international financial institutions and other powerful international actors in both international and domestic regimes,17 and common law property thought’s claim to an almost ahistorical prominence.18

Section II makes this argument historically by examining three ongoing moments of property doctrine formation: conquest, colonialism, and international investment. Section III makes this argument methodologically by offering an understanding of property through postcolonial theory. The analysis concludes in Section IV by revisiting the distributional consequences of maintaining a view of common law property doctrines as ahistoric or neutral. With the help of the foregoing critique of transnational property law regimes as sites of continuing conflict, it becomes clearer how new legal structures arising out of conflictual encounters can be seen to perpetuate the allocation of resources with a “normalizing” effect, rendering them more immune against critique while precluding more equitable distribution. Our analysis will show that property law’s normalizing tendencies have detrimental consequences for the way in which societal, racial, class, gender, and other hierarchies are constituted and institutionalized.

II. Histories of Transnational Property Law

Property law regarding land—the foundational object of property regimes—is often considered to be primarily a domestic concern as land located in a particular place.19 Applications of property law usually refer to the local statutes and case law as embedded within larger national jurisdictions, and rarely beyond that to international regimes, or to other jurisdictions. However, the innumerable instances over centuries of individuals and corporate and other entities crossing borders (and oceans) and laying claims to property belie the simplicity of focusing solely on the domestic jurisdiction of property. It is not just that the domestic jurisdiction adapts by merely recognizing the “owner” as a foreign entity. Rather, through border-crossing claims and negotiations, new forms of jurisdiction20 are shaped, new ideas around who can rightfully make a claim take hold, and new norms around the meaning of “ownership” and what the actual—explicit or implicit—regulatory purpose is of a property regime cross boundaries, diffuse, and settle.21 By shifting our attention away from the specific locational jurisdiction of the object of property and, instead, towards the processes of the formation of those ideas, we can begin to discern how property thought and property regimes have been profoundly shaped by such encounters. This analysis also implies that current differentiation of property law into personal, real, and intellectual property is in some ways a superficial cover over the deeper roots the various dimensions of property law have in historical struggles and that therefore we ought to review our assertions regarding the different forms of holding property (including owning, renting, and licensing) as well as the various regulatory regimes associated with property (for example, those associated with intellectual property registration, mortgages, investment, and securitization).

This living history of seemingly timeless ideas and evolving practices around the invocation, rejection, and consolidation of property claims is necessarily a story of its different actors and their varying roles within these stories. The property norms operating at multiple levels of governance—local, national, international, and transnational—continue to play a key role in changing policy priorities of nation-state governments, international organizations, and global investors.

A. Conquest, Law, and Sovereignty

This section introduces several examples of conflictual encounters between European “conquerors” and Indigenous peoples and their land. Through these encounters, common law property law conceptions were both transplanted and imported as well as reshaped and newly constituted. These brief examples demonstrate how the consolidation of two now-dominant concepts of property came to be: (1) the relationship between the idea of “use” of land and racial hierarchy, and (2) the entwinement of property and sovereignty. The following examples were chosen on account of their explicit articulations of legal justifications for the claiming of dominion over land. They are meant to provide an—albeit cursory and incomplete—brief account of historical circumstances in order to illustrate how political claims to land came to be justified and legalized through property.

The evolution of the legal regimes that Europeans used to justify the conquest and claims over Indigenous land unfolded over several centuries, with different trajectories in different geographies, and different manifestations of “settler colonialism”22 resulting. In the sixteenth and seventeenth centuries, it was well established among European states that land could be “taken” if it was unoccupied or abandoned.23 As for land that was inhabited, an idea that possession would imply rights of ownership gave way to a requirement of “occupation.”24

There were several interpretations among European nations of what constituted occupation over the following centuries. Most well known is that of John Locke, whose interpretation required labor related to the land in order to claim legal occupancy.25 Another concept of occupancy came from international legal theorist Emmerich de Vattel in the eighteenth century, who argued that Indigenous peoples could not claim legal possession (and therefore occupancy) of the land on account of their apparent lack of permanent residence or use.26 As the Americas and what would become Australia, New Zealand, and surrounding islands were clearly inhabited by Indigenous peoples, the understanding of “occupied” had to be one that conformed to European norms of agricultural use and (visible) residence if it were to be used to serve the purpose of conquest.27

Various justifications were offered for taking land from populations who were deemed by Europeans to be “uncivilized.” At first justifications around the taking of land were primarily tied to religious and cultural superiority.28 That perceived cultural superiority was then used to expand claims of occupation of land to rule over the populations. The associated reasoning shifted away from religion as time went on, and philosophers and historians in Europe began seeking to reconcile political theories with new forms of commercial life in the seventeenth and eighteenth centuries.29 As part of this turn to commercial life, occupation began to be linked to the use of land as opposed to mere inhabitance or holding of it, above all by rendering the land fit for agricultural purposes—“English agrarian capitalism”—in Brenna Bhandar’s account.30 The idea of occupation was thereby transformed to indicate uses of land that which “improved” it—or “developed” it, as we might say today.31 By consequence, a society that occupied the land by improving upon it was seen to hold a superior right to property. Underlying this justification remained the belief of cultural and civilizational superiority, which was thought to manifest itself in how societies used land.32 Bhandar eloquently captures that link between improvement of land and assumed civilizational superiority by arguing that the English moved toward a scientific method of quantification of valuation of land and people and “created an ideological juggernaut that defined people and land as unproductive in relation to agricultural production and deemed them to be waste and in need of improvement.”33 From here, she further argues, “ownership and subjectivity” were fused together “in a way that had devastating consequences for entire populations who did not cultivate their lands for the purposes of commercial trade and marketized exchange.”34

In summary, occupation became a shifting term of art through which dispossession was justified. Among the varied justifications given for dispossession, two in particular continue to have legacies in later American, Australian, and Canadian jurisprudence. First, was the idea that the legitimacy of a claim to property was dependent on how the land was being used by the claimant—that is, for gathering, agriculture, or something else. Second, is the idea that hierarchical concepts of the race, culture, and religion of the claimant was relevant to the designation of their claim as inferior.35

The combination of cultural superiority and the idea that nonagricultural use was of lesser worth than agricultural use created a lens through which land that appeared visibly unused was therefore empty. To perceive of such land as terra nullius36—empty land—stood in stark contrast to the historical and actual evidence of generations of Indigenous people living on it, and yet it served in a circular way in certain geographies to justify the idea that such land had just been “discovered” and could therefore be occupied and claimed by Europeans. Once the occupation of the conquerors was established, so too was “dominion”—the right to control land. Dominion also, though, came to mean a claim to the exercise of sovereignty—not exclusive sovereignty but a form of sovereignty nonetheless—over the people of that land as well. Over time, exercising increasing control over those original inhabitants—ruling them—added imperium to some exercises of dominion.37

The evolution of “occupation” to encompass sovereignty and imperium meant that the (imposed) laws of conquest and the practices of settler colonialism38 entwined regimes of property with international legal claims. The justifications that were offered for the taking of land (the idea of use and racial superiority) as well as the imposition of imperial rule continue to have legacies in how common law property law prioritizes claims to land today as well as how it engages with Indigenous sovereignty.39 Jedediah Purdy has argued with reference to the 1823 American Supreme Court case Johnson v. M’Intosh40 that this legal treatment of Indigenous claims to land effectively “produce[d] two bodies of international law: one governing relations among full sovereigns, the other governing relations between full sovereigns and imperfect sovereigns.”41 The logic of the latter—the laws that govern encounters between full and imperfect sovereigns—was applied in Johnson as well as in other cases determining the common law status of Indigenous claims to land. The treatment of claims to property was foundational to that idea that Indigenous sovereignty was somehow a lesser form, an idea that continues to structure relations between common law and Indigenous property regimes today.42

The specific “uses” that justified a claim to land are a product of their historical context and motivations of certain historical actors. Agriculture as a form of the highest cultivation of land would give way to other uses such as industrial manufacturing and even real estate development. What this history illustrates is that common law property theory is not ahistorical—it was formed in response to particular circumstances. The myth of ahistorical property doctrine only further obscures the inherent political decisions around the allocation of land and resources and the protection of property interests in them.43

Moreover, the myth of a coherent liberal property concept works to entrench common law property closely related to British colonial versions, while foreclosing the plurality of Indigenous conceptions of land claims and other ways of relating to land.44 On a basic level, recognizing a more pluralistic conception of property has significant implications for land distribution today. More profoundly, it would also indicate the need for a deeper and broader rethinking of how the narrative of common law property is construed. In other words, recognizing the historical contingency of how common law property came to be reveals how its mythology and coherence is in some way constructed in opposition to entirely different legal orders (or even registers) of relating to land which continue to endure around the world even when superficially obscured by formal common law regimes.

In summary, examining conquest and colonial-related property regimes shows how the hierarchy of “use” mutually constituted and reinforced ideas around superiority of culture and race, which ideas were then deployed to justify exercises of control over land and people. That justification of a racialized hierarchy extended far outside of property in land. It underpinned the exercise of sovereignty of people. It also lent support to the idea that people of certain races could themselves be considered the property of others—the foundational idea of the entire transatlantic system of slavery.45

B. Postcolonial Constitutional Property Regimes

Colonialism in its various forms has had an entangled relationship with occupation and the exercise of dominion, and often resulted in locally specific inequitable property regimes and distributions. Following independence, many former colonies faced difficult political decisions regarding colonial-imposed land regimes.46 As postcolonial political scientist and anthropologist Partha Chatterjee has noted, the “key concern” in “legal-constitutional framework of postcolonial politics” is “the question of social (including economic) transformation.”47 Property ownership and distribution was central to that potential social/economic transformation. The dilemma of continuity versus reformation often came to the surface during the deliberation of new constitutions after colonialism formally ended. The deep significance of who was able to hold land through colonial rule and for what ends can be evidenced by the amount of debate around assigning land rights that perpetuated the status quo or that reformed land regimes to be more equitable. At the heart of this tension was an underlying motivation that in order to present a newly formed government to the world as a stable protector of a liberal rights regime, certain and secure rights to property were perceived as a must. Two brief examples follow—India in the late 1940s and South Africa in the 1990s. What is important are the questions raised in the constitutional assemblies and their connections to each other—these debates and transformations did not happen in ahistorical or acontextual vacuums—and to dominant ways of conceptualizing property that were debated, adapted, and emergent.

In India, for several years after its Independence of 1947, a significant debate regarding property rights clauses took place during the writing of the Indian Constitution in the Constituent Assembly.48 Assembly members grappled with whether to preserve the status quo of property holdings—and the accompanying social order—or to attempt massive societal transformation. The debate raised many foundational questions for the new government. It had to decide whether the new legal regime would signal its commitment to strong property rights in the classical liberal sense (by deeming the right to property a fundamental constitutional right, and thereby preserving current landholdings) or whether it would decisively try to rectify the unequal distribution of land entrenched during colonial times by supporting various state-level programs to redistribute land holdings. The former—strong property rights—would continue the colonial-era regime of land acquisition found in the Land Acquisition Act of 1894 that the British had imposed. The latter—land redistribution—would forge a bold new path for the newly independent nation away from the dominant common law property regimes (found in England and America). This choice echoed larger tensions faced by the newly independent former colonies between—in Upendra Baxi’s words—the “revolutionary socialist” and “liberal bourgeois” forms of constitutionalism, which supported the “socialist postcolonial form and the capitalist postcolonial form of property rights,” respectively.49 That difference in the conception of private property in turn had crucial implications for the class structure and contours of citizenship.50

While the drafters eventually included a fundamental right to property which recognized that private property could be acquired by the government through law, for a public purpose, and with compensation51 (similar to other common law constitutions), the issue was far from settled and would continue to be battled out between the Supreme Court and Parliament for decades to follow. In 1978, the Indian Parliament finally removed the right to property from the “fundamental rights” section of the Constitution, and redrafted it as a weaker provision that enabled state-level land reform.52 While this amendment was intended to make room for land reform, since India’s transformation toward economic liberalization in the late 1980s and early 1990s, the absence of a protected fundamental right to property has enabled the government to appropriate small land holdings in the name of “economic development” and to redistribute them towards private industry and mass agriculture,53 a contested pattern that continues today.54

Post-apartheid South Africa is often seen as an exemplar of a nuanced approach to constitutional property rights. During the 1990s writing of the post-apartheid Constitution, significant questions arose around the issue of entrenched property versus redistribution.55 While such concerns somewhat echoed those faced by India—for example, how to address the existence of legal regimes that enshrined a vastly inequitable distribution of landholdings—in other ways, the situation faced by South Africa was wholly different. The racial inequality that had been explicitly enshrined in law put the proactive undoing of unjust law in clear focus. That history of racial discrimination was over a century old by the time apartheid ended and it was well entrenched in the law and in unequal property holdings.56 When the time came to write a new constitution, a strongly protective property rights regime would have maintained the status quo of racial inequality not only in land but economically and socially as well.57

The issue of redistributing property to those who had previously been excluded from securing title was crucial to the promise of truly dismantling apartheid. At the same time, the establishment of secure property rights in a new constitution was seen as a key aspect in the reform of political and societal stability. The echoes of the postcolonial constitutional process in India in the 1940s and in the South African experience post-apartheid in the 1990s are noteworthy: according to South African property scholar André van der Walt, the Indian struggle between the judiciary and Parliament was a cautionary tale for it highlighted ongoing societal tension between those with access to land and those without, and drafters in South Africa sought to avoid that kind of entanglement.58 After an extended and often heated debate,59 the South African Constitution was drafted to include a strong right to property—qualified by a sizeable provision detailing what kinds of “uses” were in fact acceptable as “public purpose” or “in the public interest.”60 Moreover, this provision did not stand on its own—other provisions regarding social cultural and economic rights, including housing, were included and provided more structural support to the ideal of moving from apartheid to democracy.61

The issues of reform versus entrenchment, change versus status quo, and redistribution versus (apparent) certainty arose in many postcolonial societies, each with their own histories of property holding and each with their own idealized future regimes and distributions. In many places, multiple property regimes were at work simultaneously—Indigenous law, colonial law and its legacies, comparative law, and foreign claims to land and resources—each with their own property languages, concepts, and values. How postcolonial property regimes would be designed struck at the very idea of statehood and sovereignty. Simultaneously, the design of property regimes would also send signals to other countries and societies as to the nature of law in the newly independent state—signals regarding political and economic legitimacy.

As colonialism came to a formal end in many places, and as economic development programs proliferated in the 1950s–1970s,62 international agencies such as the International Monetary Fund (IMF) and the World Bank and transnational economic actors began to exercise increasing influence on property regime design.63 This continued in the 1980s and 1990s and into the new millennium, as the emphasis on development evolved into a focus on the rule of law and various forms of investor protection. Through the 1980s and 1990s, the international financial institutions (IFIs) promulgated the empowerment of private capital—and foreign capital in particular—as the way forward for development through the Washington Consensus.64 The Washington Consensus entailed a number of legal reforms that were meant to make investors feel secure—including ensuring their property rights, contract enforcement, and other supportive legal architecture.65 That a key dimension of it was this protection of property rights would have profound effects on IMF and World Bank conditionality for the decades to come, as resources continue to be allocated toward this goal.66

C. Securing Foreign Investment through Property Regimes

The protection of property rights for foreign investors has a long history, of which IFI policy is a relatively recent chapter.67 The investment narrative of property brings into sharper relief the conflictual sites at which property is currently at the center of: capital flows, licensing, and disputes over title and prior uses of land as well as over long-held practices in relation to land.68 At the heart of such struggles we are repeatedly confronted with starkly asymmetric divides between local stakeholders’ and multinational corporations’ claims to property. As such conflicts erupt and unfold around a widely diverse range of interests including resource extraction, conservation and sustainability, access, and Indigenous practices, their roots reach deep into the history and geography of property’s transnational formation.

M. Sornarajah’s seminal account of foreign investment law shows how an international legal regime around investment was first formed between the United States and Latin America through the United States’ efforts to protect the investments of its nationals.69 Over time, and with decolonization in Africa and Asia, investor protection became more internationalized.70 This internationalization brought to the fore issues around the universalization of the Calvo Doctrine71 and permanent control over natural resources.72 Later phases of international investment law were marked by the Washington Consensus and a neoliberal ascendancy of the norm of investor protection.73

Since the 1990s, the idea of investor protection has become of utmost importance—not just in the conditionalities of the IFIs in the Washington Consensus but also in regional and bilateral trade and investment treaties.74 This focus on investor protection manifests itself in several ways: a change of actors involved in these disputes from state-state to investor-state; a shift of the forum of dispute settlement: from those of international legal institutions to those of arbitration; and an evolution in the substantive law applied in those fora: law that increasingly prioritize foreign investors at the expense of other interests. The increased strength of investor protection as an organizing principle of law and policy, the direct involvement of private actors in adjudication, and the turn to opaque arbitral fora transformed laws regarding the expropriation of property of foreign investors.75 While the expropriation of property for “public purpose” with full compensation by states (assuming an “absence of discrimination between foreign investors and different home states” and due process76) had found support in customary international law, the implicit organizing principle behind state expropriation now appears to be that of providing hospitable environments for foreign investment.77 With this rise of this orthodoxy, trade and investment agreements have become more specific regarding investor protection, by including provisions specifying arbitration as the chosen mode for dispute settlement and by granting investors the power to bring direct actions in those arbitral fora.

The increasing reliance on arbitral fora has brought with it a shift in how law is applied. Arbitrators, who have “been schooled in international commercial arbitration where property and contract were sacrosanct,” emphasize the priority of investor protection over other considerations.78 In effect, as Gus Van Harten frames it, “states have turned private arbitration into a method of governance based on generalized investor-state arbitration” in that this system of investor protection relies on the state to “establish institutions that in turn regulate the use of public authority at the domestic level.”79 But, “the system of investor protection [also] relies on the coercive authority of states, within their territory, to seize the assets of other states and make those assets available to investors.”80 The systemic nature of investor protection regimes can be seen in the broader context of global capital flows and financial regulation: investment protection is but one key element in an overarching shift of national and international rulemaking that prioritizes the removal of regulatory obstacles to the advantage of an ever more mobile and volatile flow of investments in and out of national and regional markets.

The ascendancy of investor protection through arbitration can be demonstrated in the now-standard inclusion in trade and investment treaties of investor-state dispute settlement (ISDS) mechanisms through which corporations and investors can seek redress from countries directly for infringements on their property rights. The system has moved from one where states represented investor interests in negotiation and dispute resolution, to one of direct representation, but only for certain nonstate actors: refugees, migrants, and those who would claim human rights violations do not have this kind of standing.81 The recent cases brought by the tobacco giant Philip Morris regarding intellectual property rights as well as other actions such as Vattenfall v. Germany,82 Ethyl v. Canada,83 and Clayton v. Canada84 reveal the exposure of more nations to these kinds of battles85 and illustrate the controversy around the use of these mechanisms.86 In short, as Sornarajah has framed it, the multinational corporation has “rights but no responsibilities” and “wields considerable power to effect change in both domestic and international law,” in part through their use of “low-order sources of international law in constructing rules favourable” to them.87 Here again, we see the consequences of international law’s “neglect” (to borrow Strange’s formulation) of the reality of international economic and financial activities and nodes of power.88

The effects of this new regime are far-reaching. They can be traced to a growing wariness in states to issue domestic health, environmental, safety, and labor regulations to land grabs and the displacement of communities.89 In Mali and in other countries, for example, while legal reforms spurred gold mining and public revenue, the rights of village residents were left behind—the land that they had occupied has become that of the foreign mining companies,90 food has become scarcer and more expensive,91 and resources have not been redistributed.92 Implicit here is a change in perception of the apparent best use of land, which is no longer subsidence agriculture but mining. Moreover in the rhetoric accompanying land grabs, one can observe the continuation of the narrative around “empty land” as a way to entice or justify the entrance of investors.

This section has explored several significant historical moments of transnational encounters through which common law property doctrine emerged. We can now move to a methodological argument for transnationalizing property through postcolonial theory.

III. Methodologies of Transnational Property Law

Liberal conceptions of property regimes may look universal, monolithic, neutral, or coherent and are often presented as such.93 However, the previous examination of the processes of property regime formation reveals that the image of monolithic property is a myth. Laws and norms have changed with time and place, and have been adapted to fit the circumstances in which they were meant to serve. The question remains of how to decenter that myth of universality and coherence—and inevitability—in an account of common law property. This section applies some of the substantive and methodological insights from postcolonial theory to property: the use of ethnography, an engagement with “daily life” and lived experiences with law, and an attention to the enduring power structures and analytical assumptions of colonial governance regimes.

The critical engagements of postcolonial theory with the laws of conquest and colonialism reveal the power differentials and racial and ethnic inequality between (and within) the Global North and the Global South, and the entrenchment of those differentials in law and legal theory.94 “Postcolonial” in that sense is not tied literally to whether a given place was colonized or not, but rather it serves as a lens from which to see “oppression of all communities historically treated as racially and ethnically inferior to Europeans.”95 How can we understand the relationship between postcolonial theory and law more specifically? Eve Darian-Smith writes of the efforts of scholars of postcolonial law to engage with “the underlying orientalist assumptions in national and international law that affirm essentialized constructions of cultural difference.”96 In Darian-Smith’s words, “what links the legacy of postcolonial studies to contemporary analyses of legal orientalism is a central focus on the endurance of historically structured racial and ethnic divides between Western and non-Western societies despite a growing appreciation of their respective interdependencies.”97 That understanding captures two relevant ideas in postcolonial theory for the examination of property law: the transnational nature of legal “interdependencies” and the appreciation of ideas of cultural, racial, and ethnic difference (and hierarchy).

Edward Said’s concept of “orientalism”98 remains ever-relevant in enabling one to see how the Global North conceptualizes the Global South, and vice versa, and how each conceptualize themselves in response to the mirror they see reflected. This insight sheds light on property regimes as well. In part, the dialectical dynamic of seeing described by Said sustains the myth of coherent, ahistorical common law property thought by (to put it bluntly) holding former colonies to a standard of coherence and enforceability that is not even present in the Global North countries in whose image the regimes are enacted.99 For example, in economic development and investment policy literature, one often finds chastisement of so-called developing countries for not having strong, enforceable property rights and clear title. While this may sound fairly neutral, not only does it mask how formality of property has often been used as a way to disenfranchise the marginalized,100 it also does not acknowledge the contradictions in the Global North countries themselves who advocate for those reforms, such as their own selective enforcement.101

Seeing property law through postcolonial theory reveals property’s inherent “pluralism.” As legal anthropologist Sally Engle Merry has explained, legal pluralism is “a situation in which two or more legal systems coexist in the same social field.”102 Postcolonial theory, with its recognition of the multiplicity of legal regimes simultaneously governing, offers an understanding of plurality that engages with the complex entanglement of legal systems—not only are they operating simultaneously, they are also mutually constitutive.

Postcolonial theorists also offer understandings of how law and norms emanate from nonstate actors through a multiplicity of processes. In that vein, legal sociologist Boaventura de Sousa Santos conceives of “the phenomenological counterpart of legal pluralism” through the introduction of a concept of “interlegality”: “the conception of different legal spaces superimposed, interpenetrated, and mixed in our minds as much as in our actions, in occasions of qualitative leaps or sweeping crises in our life trajectories as well as in the dull routine of eventless everyday life.”103 By employing the concept of interlegality, we see not only the production of law through colonial encounters but also how that encounter represents an ongoing moment of law creation, diffusion,104 and transformation.

From there, a worldview comes into view—both geographically and across time—not a universalistic conception of one legal regime but rather, a global or transnational legal pluralistic sense of the larger geographic and societal frames that are relevant to legal analysis. Property regimes, as noted in the opening of this chapter, are not just based “locally” or in one nation-state, as evidenced by the overlapping spheres of pluralistic legal systems and jurisdiction. This implies that instead of studying legal regimes or even legal pluralism within a state context, we appreciate a global frame of multiple legal systems interacting and forming laws and norms through those encounters and of governance coming from both “below”105 as well as “above.”106

In the previous examples, multiplicity results not just from interactions of conflicting property law regimes but rather also from the intersection of property, international law, finance, immigration, and regimes of other sovereigns, each of which are found in multiple forms within the nation-state, between nation-states, and crucially, in the actions and norms held by nonstate corporate, civil society, and local and global entities and actors. Through the example of investment law and property rights, one can appreciate how, while the boundaries between practice areas may be breaking down, there is also increased fragmentation107 and a rise of highly specialized regulatory constellations.108

In close affinity to postcolonial theory, the work of urban sociologists studying cities in the Global South or “from the South” helps us further illustrate the rich possibilities of a postcolonial understanding of transnational property.109 Cities in the postcolonies—where property claims to scarce resources play out with a particularly high pitch and where the investment flows discussed previously are landing unevenly around the world—are intriguing regulatory and epistemic spaces that demonstrate the inherent plurality and embedded power structures in property regimes. Urban scholar Ananya Roy has critiqued the formation of theory exclusively from Global North urban experience, arguing that it is not such theory needs reconfiguring, but that the episteme itself should be informed by the experiences of the Global South, as well as the North.110 This literature can be appreciated as part of broader methodological and normative efforts to rethink an array of disciplinary and theoretical frameworks “from the South.”111 In these accounts, the Global South is conceptualized not just as a place that was acted upon by colonial and other Global North forces but rather as a diverse constellation of locations that generate theoretical categories.

Taking this call to theory seriously would necessitate engaging with a plurality of property regimes as they operate in everyday lives, particularly for those living in cities in the Global South. This approach could help reveal the flows of resources, power imbalances, and perpetuation of colonial logics,112 all of which demonstrate how property has been conceived and how transnational encounters have been instrumental in that conception. What follows are several examples of how such an analysis could proceed.

Perhaps not surprising given the massive economic development projects of the previous several decades, several urban sociological engagements notably encourage new thinking around the concept of “infrastructure.” For example, Swati Chattopadhyay, writing about Indian cities with particular reference to Calcutta, reconceptualizes infrastructure to include popular uses of city spaces such as cricket and religious ceremonies, reread in her account as political expressions.113 With focus on African cities, Ambreena Manji explores what might constitute an effective “right to the city” in the context of the uneven benefits and inconveniences of highway construction in Nairobi.114 AbdouMaliq Simone writes of the remaking of infrastructure and space through mixed uses of land—in his words, “improvised livelihoods in mixed-up districts”—and interdependence and isolation in Jakarta.115 With reference to Johannesburg, he reconceptualizes “infrastructure as people”—infrastructure in this case being the flexible, creative, and resourceful economic collaborations among otherwise marginalized residents that, like more the more traditional sort of infrastructure, serve as “a platform providing for and reproducing life in the city.”116

These projects raise numerous questions for the responsiveness117 of property regimes—those that are established in these jurisdictions as well as those on the “outside” that interact with them. Decisions around who gets to have a say in the built environment—in the spaces that shape daily life for societies—often involve procedural and technical local governmental forms of governance. Decisions around who should have access to that built environment—in short, whom it is built for—find their codification in property regimes.118 Decisions around who will have access to that built environment—how title and rights to use built environments will be allocated—may involve seemingly mundane applications of formal property law, but we have seen how the colonial and conquest legacies valuing a hierarchy of uses of space remain powerfully imprinted in current property thought.

Infrastructure—material and reimagined—is of course just one dimension of the massive transformations undergone by cities in the Global South in the past few decades.119 Other dimensions include the rise of middle classes, with their significant heterogeneity, and massive urbanization120 with its ensuing displacement and forced evictions.121 Each of these dimensions bring with them new ways of life that are often structured in some way by property regimes and transactions—whether through consumerism, new household configurations with new homes to match, or new patterns of labor and transport as well as access to resources122 and daily security of life and livelihoods.

Who—or what—is governing these societal, economic, and political transformations and their implications for accessing property and resources? As the accounts in section II and the previous discussion of plurality attempted to demonstrate, sites of governance—and therefore sites of agency—are diffuse and overlapping, often found in a constellation of state, substate, and nonstate actors from communities to professional groups to civil society groups. Further, the previous discussion demonstrated how the governance of seemingly distinct fields of law is in fact dependent on ever-evolving webs of various fields of law and regulation.

These questions further highlight the need for a relevant account of law to go beyond purported formality to appreciate the degree of informality and plurality that govern the “regime” in question. With the help of more differentiated, interdisciplinary tools such as legal ethnography informed by an “ethos of inquiry” of the South,123 it becomes possible to gain an understanding of who actually has access to ownership, who in reality gets to hold title and make decisions regarding land within households,124 and what the true circumstances are around, for example, gender access to ownership and use. Based on a differentiated, ethnographic-based critique we might be in a better position to assess what kinds of uses are prioritized in different, specialized and more and more fragmented regulatory areas. Finally, it might allow us to gain a clearer picture of which populations have security of use of city space—and, crucially, how this security changes over time. In our effort to better understand the shifting constellations of actors who exercise agency around property, this would also prompt us to look at policy and legal entrepreneurs who shift ownership patterns and access to resources—for example, title aggregators who work to assemble large plots of land ready for redevelopment or immigration lawyers who work to secure visas in exchange for investment from abroad.

The account also highlights the need to engage with multiple fields and regulatory areas at the same time, and against the background of larger political-economic and societal transformations. Evolving priorities and values involving property are found within, at the very least, the following regulatory areas: foreign investment (including who can invest in real estate and in what forms real estate can be built); tax and tax credits; local governance and regulations (including zoning, sanitation, utilities, and the politics of which residents get access to reliable water and electricity and who gets to serve on local councils); the use of law to treat homeless populations as “nuisance”125 or “illegal”126; property sales and transactions (including the process of assigning and registering title, mortgage and insurance, inheritance); and constitutional property rights.

This account questions liberal property theory and its reliance on formality, records, delineated and individual ownership, and separation of uses by space. It presents its own theory, grounded in its own experiences. It also offers a powerful critique to the often-assumed universality of common law property. In short, and in reference to the historical moments and property doctrines presented in section II, it puts pressure on the reality of such concepts as formality and title; just exercises of land appropriation and eminent domain; the implicit hierarchy in the concept of “use”; individual ownership and rights; and the exercise of sovereignty over space and residents as well as entitlements that accompany invasion and occupation. It also raises broader questions around how law comes into being, who exercises agency, whose interests are represented and why, and how property is actually used and understood.

Finally, looking at property through postcolonial theory and method opens our theoretical frame wider than the relative neatness of (relatively formal) lawmaking. It also brings an engagement with what might be considered “non-law”127—with the informal, the messy, the undefined, the slow and nonlinear processes of formalization, the extralegal, and the everyday. In other words, looking at the operations of property regimes through this frame also underlines the necessity of engaging with lived experiences of property in trying to appreciate how regimes are established, operate, transformed, and which purposes they serve—how regimes actually govern property. From this perspective, it becomes fairly obvious that an analytical frame used to understand property must embrace sociological, anthropological, political economic, and other accounts of lives in and around property.

IV. Conclusion: Distributions of Transnational Property

This chapter has attempted to show how common law property thought is a product of transnational encounters and to offer a postcolonial method of examining property law in transnational context. This orientation toward the transnational would more squarely address how certain entrenched concepts in property law are used in different geographies and times in ways that perpetuate inequality by normalizing status quo distributions of wealth. What is considered property128 as well as how it is justified—how certain things became considered property and in more than one jurisdiction, what it means for something to be “property” in a legal sense—are in part a reflection of encounters and ensuing legal regimes. Both the object of property and also the rights that attach can be appreciated more fully in transnational context.

Once we turn our attention to the transnational patterns in the purposes that property serves, we might draw connections between segments of populations in very different geographies. Who gets to have property is affected by jurisdictional border crossings. Slow shifts in what kinds of uses—and what kinds of occupants—are seen as legitimate are not always articulated as explicit changes in law or precedent, but rather sometimes as seemingly technical movements not in need of further explanation. Superiority of race as well as caste, religion, and class, depending on the circumstance, get embedded in judicial and societal discourse and passed on generationally.129

We see through this analysis that the border-crossing operations of property are not new; rather, adopting a wider theoretical lens brings property law’s often violent creation, usurpation, and consolidation into sharper relief. Appreciating property in a global context and as a process of transnationalization of law lends its own insights into how ideas around transnational property have been present for centuries. This implies that “transnational property” though not called that, has influenced the development of common law (as well as other forms of law) in a constitutive way from their inception.
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Transnational Tort Law
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I. Setting the Scene

A. Introduction

Harm is increasingly caused and suffered across national borders. Tort law is therefore more and more gaining transnational dimensions. As from the second part of the twentieth century, this has become apparent in areas such as liability for nuclear damage, liability for road and air traffic accidents, and liability for internationally traded defective products with components from various parts of the world.

Since the beginning of this century, transnational tort law is increasingly linked to the involvement of transnational companies (TNCs) in human rights violations abroad, particularly in developing countries. Examples are poor labor conditions, including child and slave labor, cooperation or collusion with violent or corrupt governments, and grand-scale environmental pollution.

Public international law protects the freedom of trade but does not regulate the way companies use this freedom. International human rights law imposes obligations on states, but it is disputed whether it also does so on companies. This means that there are no binding international legal instruments that impose duties on companies not to infringe human rights. Remedies for human rights infringements by companies have to be established on the basis of domestic tort law.

This international legal void has triggered the development of nonbinding soft law instruments,2 particularly the UN Guiding Principles (section 4). These instruments are implemented and enforced in various nonlegal ways. They are also the basis for a new wave of regional and domestic legislation on reporting and due diligence obligations (nr. 5). Moreover, international soft law standards have the potential to trickle down in the courts when setting the required standard of care in domestic tort law. These developments have created a dynamic transnational and polycentric process of standard setting for TNCs and for the global protection of human rights.

This chapter will first explore the existing supranational and international tort law framework as well as the lack of international regulation of company behavior when it comes to protecting human rights (nr. 2–3). Subsequently, the chapter will analyze how soft law instruments are aiming to fill this void and how this development is followed up in regional and domestic regulation, which in turn may influence tort law standards in order to protect human rights (nr. 4–6). Finally, this chapter will look in more detail into various aspects of transnational tort law, from the perspective of the hurdles faced by victims and with references to key cases (nr. 7–11).

It is not self-evident to use the terminology of “tort” rather than “delict” or “extracontractual liability.” Although the word “tort” derives from the French word for wrong,3 in a legal sense “tort” is a typical common law term that does not have a true parallel in continental legal systems. That said, most English language comparative law books on extracontractual liability currently use the terminology “tort,” and this now has become common parlance.4

B. Regional and Global Tort Law

Transnational tort law plays a role both at a regional and a global level. At the regional level, the European Union and the European Convention on Human Rights are good examples.

EU tort law can be found in EU Treaty provisions, in certain Regulations and Directives, and in the case law of the Court of Justice of the European Union in Luxembourg. Prominent examples of EU tort law include the Francovich case law concerning liability of member states for breach of EU law and the Product Liability Directive on liability for defective products. The latter has been an important example for other jurisdictions all over the world to reform their product liability regimes.5

Generally, EU law regulates liability questions and leaves the provision of an effective remedy to domestic law. An exception is the Antitrust Damages Directive, which aims to create and harmonize remedies for breach of EU competition law. This may influence the development of remedies at the domestic level.6

The European Court of Human Rights applies the European Convention of Human Rights, and its case law is of growing importance for domestic tort law. The geographic scope is broader than that of the European Union and encompasses forty-seven states. The Convention protects fundamental rights, including the right to life, safety, health, privacy, family life, and property. It impacts various areas of domestic tort law, and it also has a considerable impact on the case law and legislation of the European Union, not only with respect to liability questions but also as regards providing an effective remedy for the infringement of fundamental rights.7

To a considerable extent, supranational tort law is based on principles common to the member states or the contracting parties.8 Domestic tort law systems, diverse as they may be in their structure and content, both influence and are influenced by supranational law and, due to increasing international information exchange at academic, legislative and judicial levels, they are also influenced by other national systems. These vertical and horizontal lines of influence are typical for the state of affairs in various areas of tort law and illustrative for the emergence of a multilayered international order, also in the area of tort law.9

Just like regional supranational tort law, international (global) tort law has developed in a limited and piecemeal way, notably in the areas of nuclear accidents and international transport.

Treaties regarding liability for damage caused by nuclear accidents date from the early 1960s, shortly after the first nuclear power stations began to operate.10 Liability is channeled to the operator of the nuclear installation, is absolute, and limited to SDR 300 million.11 After the Chernobyl disaster (1986), the contracting parties created a fund providing additional financial means for compensation.12

International liability of air carriers is mainly governed by the Montreal Convention 1999.13 Remedies for breach of the Convention are to be decided on the basis of the applicable domestic law. However, the differences between and deficiencies of these domestic laws are exposed in aircraft accidents with passengers from various nationalities on board the same aircraft. After the crash of a Germanwings flight in the French Alps in 2015 caused by a suicide pilot, bereaved parents of a group of school children on-board the aircraft did not have a substantive claim for damages under German tort law. This triggered the amendment of the German Civil Code, acknowledging the right of next of kin to claim damages for bereavement (sec. 844(3) BGB).14

Other areas of international tort law concern the liability of a sea carrier toward passengers,15 and third parties,16 as well as the liability of oil-carrying ships for oil pollution at sea.17 These substantive conventions are complemented by conventions regarding private international law topics in the area of tort law.18

C. Free Trade and the Lack of International Tort Obligations

The freedom of trade is facilitated and enforced by international law: since 1948 by the General Agreement on Tariffs and Trade, and since 1995, by the World Trade Organisation (WTO).19 The WTO’s aim is to liberalize international trade, removing trade barriers and adjudicate trade disputes. This process is driven by the most powerful countries and the most powerful corporate lobbies with little or no democratic control.20

Where the freedom of trade is strongly regulated and enforced, the way companies trade is hardly subject to international binding rules.21 Conventions in the area of international tort law only cover a fraction of transnational corporate behavior (nr. 2). There is a considerable range of international treaties protecting human rights but the current view is that they do not impose obligations on companies.22 Human rights obligations only apply to corporations if they serve a public function such as a privatized state-owned company.23

In 2003, an effort was made at the United Nations to introduce human rights obligations for companies. However, these so-called Norms regarding multinational companies’ responsibility with regard to human rights appeared to be very controversial. One of the reasons was that the Norms not only obliged companies to respect human rights but also to fulfill them.24

The lack of a binding international legal framework means that there are considerable legal voids, particularly in the area of human rights protection. This means that to a considerable extent it is for domestic tort law to provide human rights protection. However, where the enforcement of rights through the tort law system is already limited in Western countries, in many developing countries it is compounded by a number of factors. First, developing countries are often strongly dependent on TNCs for their economy and, in a race to the bottom, they compete for their foreign investment with business-friendly rules as regards health and safety, environment, labor, and tax.25 Second, many governments are economically considerably less powerful than TNCs. And third, the hands of developing countries’ regulators are usually tied by investment treaties, requiring them to provide a range of privileges and guarantees to investing corporations, including freezing or stabilization clauses stipulating that existing legislation must not be changed to the detriment of the corporation until the end of the investment period. This may be decades, sometimes up to half a century. This prevents the host country from upgrading its legislation in the areas of labor law, environmental law, and human rights law. Conflicts between the host government and the corporation remain confidential as they are subject to arbitration. Arbitration panels barely take human rights into account when adjudicating conflicts.26

These factors limit public and private enforcement of domestic regulations, including tort law. The result is that costs are shifted to the environment, to people living in the company’s vicinity, and employees, including children who are deprived of their youth and their right to education. Although international trade may also have great benefits for to the poor, the legal balance between free trade and human rights is fundamentally flawed.

Companies do not necessarily use this void for their own benefit. Indeed, for various reasons many businesses are committed “to obey the law, even if it is not enforced, and to respect the principles of relevant international instruments where national law is absent.”27 However, until recently it was very much up for discussion what it meant to respect the principles of relevant international instruments. Also businesses were looking for guidance, provided it would not lead to binding obligations.

II. Developing Transnational Tort Standards

A. Filling Legal Void by Soft Law and the Impact on Tort Law

The failure of the UN Norms (nr. 3) made clear that there was insufficient support for binding rules for TNCs involved in human rights abuses abroad. To break the deadlock, Kofi Annan, the then UN Secretary-General, appointed John Ruggie as his Special Representative on human rights and transnational corporations and other business enterprises. After broad consultations and research, Ruggie presented the “Protect, Respect and Remedy” Framework in 2008, and provided Guidelines to operationalize it. The UN Human Rights Council endorsed the UN Guiding Principles (UNGPs) in 2011.28

The UNGPs consist of three pillars: the state’s duty to protect human rights, the business’s responsibility to respect human rights, and the responsibility of states and businesses to provide adequate remedies in case of adverse human rights impacts. Where human rights are interpreted in the broadest sense possible, the UNGPs are currently considered to be the global standard for businesses when it comes to respecting human rights. They capture both aspects of tort law: the standard of care and the provision of remedies, but in a legally nonbinding way.

The second pillar, the corporate responsibility to respect human rights, builds upon other soft law instruments, such as the OECD Guidelines for Multinational Enterprises (first issued in 1976)29 and the Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy (1977).30 As regards the former, National Contact Points deal with complaints that corporations do not comply with the Guidelines: they can provide mediation and a declaration.31

Both the OECD Guidelines and the UNGPs flesh out the companies’ responsibility to conduct human rights due diligence. In line with modern views on governance and regulation, the emphasis of this responsibility is on process rather than substance and outcome. Following the endorsement of the UNGPs, companies increasingly implement due diligence processes with respect to their subsidiaries, suppliers, customers, governments, and joint venture partners. For many companies this process is closely linked to traditional business instruments to controlling risks and protecting reputation, as well as to forms of self-regulation and codes of conduct. An important difference is that the perspective of the UNGP due diligence process is to protect the position of rights holders, rather than that of the company.

Although soft law instruments are not legally binding, they bind in many nonlegal ways. In a number of countries, complying with the UNGPs is a condition to receive government favors, such as export credit guarantees, participating in trade missions, and gaining contracts for services or goods under procurement procedures. By linking procurement with human rights, governments effectively “buy” social justice and human rights protection and help enlarge the market for sustainable and fair goods and services.32

Moreover, financial institutions are increasingly requiring clients (both borrowers and investees) to comply with the UNGPs or comparable sets of rules to respect human rights. The same goes for lead companies in global value chains imposing their human rights and sustainability policies and practices on their suppliers.33 Respect for human rights is also a condition for funding inasmuch as they are included in the Performance Standards of the International Finance Corporation, which is part of the World Bank.

Hence, even though the UNGPs are not legally binding, they have a considerable impact on companies. Even though there is still much room for improvement, they increasingly have due diligence procedures in place to detect their possible negative impacts on human rights and to report about their policies and practices in this regard.34

Where the UNGPs were drafted in cooperation with all major stakeholders (businesses, civil society organizations (CSOs), and governments), their interpretation and operationalization requires similar forms of cooperation and partnerships. An example is the Dutch process of multistakeholder agreements on International Responsible Business Conduct to implement the UNGPs.35 This way, a new way of norm-setting and -enforcement can be developed in an area that is to a great extent an unregulated or low regulated part of tort law.

B. Turning International Soft Law into Domestic Tort Law

Soft law is generally considered to be not binding, but the reality is more complex. Not only are there various nonlegal ways in which soft law rules are enforced (nr. 4), elements of soft law instruments are also turned into binding legislation, and the internationally soft standards of conduct may start to trickle down into the decisions of local courts, applying the open norm of the standard of care in domestic tort law. Viewed in this light, soft law is indeed an intermediate stage on the path leading to binding law.36

Notable legislative initiatives include the EU Timber Regulation,37 the EU Directive on Non-Financial Reporting 2014,38 the EU Regulation on conflict minerals 2017,39 the United Kingdom Modern Slavery Act 2015,40 and the French Act on the duty of vigilance 2017.41

In the United States, legislative initiatives include the Dodd-Frank Act (sec. 1502),42 the Business Supply Chain Transparency on Trafficking and Slavery Act,43 and the California Transparency in Supply Chains Act.44

Several other initiatives are pending in the legislative process (popular initiative on duty of care for Swiss-based multinational corporations;45 Private Members Bill on Child Labour due diligence in Dutch Parliament), or have stranded (green card procedure national parliaments46). Mention can also be made of the process to negotiate a Treaty on Business and Human Rights under the auspices of the United Nations.47

So far, the legislative emphasis is on reporting and transparency obligations. The idea is that such obligations may stimulate the process of due diligence and the learning process as to how to conduct this process. In the future, this may lead to more specific regulation in the area of due diligence. An obstacle for developing further obligations is that reliability and compatibility of company reports is unclear because few companies apply recognized audit standards.48 For example, only a limited number of companies report according to the rules of the Global Reporting Initiative.49

This legislative drive usually faces strong opposition from companies and particularly its representing business organizations. However, also here the picture is more gray than black and white, as a growing number of companies that take human rights and sustainability more seriously, increasingly see fair competition distorted because of companies that do not respect these fundamental values. Therefore, legislation sometimes also gains support from businesses to eliminate unfair competition and create a level playing field.

These developments all have a potential bearing on the standard of care in domestic tort law. When applying the standard of care in domestic tort law, courts usually need to assess what a reasonable acting (legal) person would do or, in slightly different wording, what a (legal) person can be required to do from a societal point of view. It goes without saying that this societal perspective is also shaped by the UNGPs and other soft law instruments, as well as by the consequential implementing legislation.

Considering the preceding, one may distinguish four phases in legislative activity in the area of transnational tort law regarding human rights and sustainability. The first phase roughly started in the 1990s, comprising voluntary corporate social responsibility (CSR), voluntary reporting, and the development of principles of good governance. From 2005, legislative activity started with a focus on reporting on nonfinancial aspects, which coincided with the introduction of the UNGPs and an update of the OECD Guidelines. From 2015, the focus is beginning to move to include regulating mandatory due diligence, partly with fines or (indirectly) damages, potentially in civil law countries. In the course of the next decade, we may very well see a further shift to mandatory human rights obligations toward victims, partly sanctioned by fines and partly by damages.

C. Domestic Tort Law as Human Rights Protector

As public international law does not impose human rights obligations on companies (nr. 3), it is mainly down to domestic tort law to protect human rights against corporate conduct. This is not self-evident, as not everyone may consider tort law as a system protecting (human) rights. However, this view is flawed in a number of ways.

First, tort law is an important instrument to enforce human rights domestically against public bodies. Under the European Convention on Human Rights, tort law provides an important way to an effective remedy (art. 13).

Second, whereas tort law is usually framed in terms like repairing harm or compensating damage, the underlying issue is often not (only) the damage in terms of monetary loss but the encroachment of more fundamental values that can be encapsulated in terms of rights. Long-standing examples are the common law trespass torts that are actionable per se. This means that an action also lies if no damage is suffered: the underlying value that is negatively impacted by people being touched (battery) or threatened (assault) by another person is the right to protection of the personal sphere, also when this does not lead to tangible or legally recognized damage.50

Third, also in cases where someone does suffer damage, this monetary loss is often the consequence of a fundamental right being infringed, such as the right to life, to health, or to physical integrity. This is clearly illustrated in the German Civil Code (in force since 1900) that in Section 823(1) protects a number of rights, such as the right to life, to physical integrity, to health, to personal liberty, and to property. These rights are also protected by international human rights treaties. Hence, when it comes to personal injury and property loss, tort law does not so much protect against damage as protect against the consequences of the infringement of a fundamental right. French tort law, with its emphasis on strict liability rules that apply to cases of death and personal injury, is not explicitly rights-based, but with its extensive application of strict liability rules, it is implicitly so, and de facto perhaps even more so than German tort law.51

Fourth, maintaining and developing domestic tort law is one of the ways in which a state discharges its public international duty to protect its citizens’ human rights, also in horizontal relationships, and to provide effective remedies in case these rights are infringed. This may have been more apparent in areas like the protection of privacy and the freedom of speech, but it is equally the case in the areas of death and personal injury.52

Fifth, the UNGPs are assuming that corporations can negatively impact virtually all internationally recognized human rights—not only economic, political, and labor rights but also civil rights like the rights to life, freedom, safety, physical and mental health, privacy, protection from discrimination on grounds like disability, gender, religion, race, age or sexual orientation, and the freedoms of thought, speech, expression, religion, and movement.53 The corporate responsibility to respect these human rights in the second pillar of the UNGPs is the recognition of a fundamental principle that may not be enforceable under public international law but may have a considerable influence on how transnational tort cases are framed, conducted, and decided under domestic tort law. Indeed, many claims against TNCs for involvement in human rights abuses by their business partners in other, particularly developing countries, are based on domestic tort law (nr. 11).

Tort law is not only an instrument to hold governments, companies, and individuals to account by imposing duties of care or strict duties on them not to infringe rights, it also aims to provide an effective remedy when a right has been infringed. Where the second pillar of the UNGPs is influential in shaping the company’s duties through the development of human rights due diligence, the third pillar may become influential in the responsibility of governments and companies to provide an effective remedy. In the end, human rights are only properly protected if infringed rights are effectively remedied. And although litigation of human rights victims against TNCs has considerably increased over the past decades, the results so far indicate that it only very rarely serves its function to a provide a remedy for victims (nr. 11).

The UNGPs third pillar may therefore provide a middle way to ensure remedies for victims for the consequences of adverse human rights impacts. Not only do the UNGPs require businesses to actively conduct due diligence in order to detect these adverse impacts but also to provide a remedy if a company has caused or contributed to this impact. Whereas in tort law, companies may sit back until claims are being filed and then vigorously defend their position without taking into account the interests of the claimants, under the third pillar they are required to provide remedies in a proactive way: the company should not wait until the victims asked for one.

An example is the aftermath of the Rana Plaza disaster in Bangladesh in 2013 where over 1,100 people were killed when a factory producing garments for a number of brands collapsed. In order to pay compensation, the Rana Plaza Donors Trust Fund was established under the Rana Plaza Arrangement. Its over $30 million is financed by a combination of funds, including contributions from buyers and other private donors. The Trust Fund will be used to pay victims and their families. After a claim process under the terms of the Arrangement, independent commissioners recommend the payable amounts. This process ensures a swift remedy for victims.54

Next to monetary compensation, a tort remedy may also consist of an injunction. In the framework of the Rana Plaza disaster, one may think of the necessity to improve factory safety. In practice, tort law is generally not an effective road to such a remedy. A more effective instrument was included in the Accord on Fire and Building Safety. This is an independent and legally binding agreement between brands and trade unions to reinforce safety and welfare of Bangladeshi garment-factory workers. It aims to prevent the recurrence of similar incidents. The Accord includes a system for dispute resolution, including arbitration. In this framework, trade unions can compel TNCs to comply with remedying life-threatening hazards at its factories.55

All in all, it can be submitted that tort law is, at least in theory, an appropriate instrument to protect human rights against infringements by TNCs but that in practice its effectiveness is limited. Soft law instruments like the UNGPs may provide a more effective instrument to prevent human rights from being infringed and to remedy infringed human rights.

III. Transnational Tort Litigation

A. Introduction

Transnational tort law includes a variety of claims (nr. 1) and increasingly concerns claims of victims in developing countries alleging that their human rights have been directly or indirectly infringed by TNCs based in Western countries. The substance of many of these claims is that the parent company did not do enough to prevent its subsidiary from causing human rights violations.56 Claims for harm caused in the supply chain are usually not claims by victims but by CSO’s or consumers alleging that the company has provided misleading information about its practices as regards its supply chain.57 In Europe, such actions are possible under the EU Unfair Commercial Practices Directive, banning a company from issuing false information about its products or services if this deceives the average consumer and is likely to cause him to buy a product or service, which he would not have done otherwise.58

Obviously, victims could choose to bring a claim for infringing human rights by a TNC in a local court against the local subsidiary or supplier that is the direct cause of the harm. However, for a number of reasons, they may prefer to bring the claim against the parent company in a Western country or the lead company in the global value chain. Such a strategy exposes the heart of the company to its involvement in the human rights violations and helps affecting the company’s reputation by the media coverage. It also means that victims have a solvent debtor when the entities that directly inflicted the harm may not be able to pay, particularly in the case of grand-scale human rights violations.

Moreover, litigating in local courts may lead to uncertainty, for example, if the judiciary is susceptible to corruption. Western courts usually also have a better legal infrastructure for cases with many victims, and they may provide better opportunities for legal aid.59 That said, only very few law firms take on such cases because they are complex, risky, hard-fought by the TNCs, resource-intensive, of uncertain duration and outcome, and have significant cash-flow implications for the lawyers, who also tend to be at the less wealthy end of the legal profession. Corporate lawyers, by contrast, are funded on an ongoing basis irrespective of outcome.60

Apart from problems every personal injury victim faces, victims in developing countries holding a Western TNC to account face a number of factual and legal problems that are more specific to transnational law claims. One may particularly think of problems of fact-finding (nr. 8), parent-subsidiary relationship (nr. 9), the competent forum (nr. 10), and the law applicable to the substantive liability question (nr. 11).

B. Fact-finding and Funding

Perhaps the most fundamental problem for transnational tort litigation is fact-finding, particularly when it comes to litigation by victims of human rights violations against transnational corporations.

First, the harm is often suffered in a country with a weak infrastructure, and it may be problematic to get to the area. Collecting and investigating the facts may also be troubled by security issues, as violence may be a common feature of daily life or the country’s central or local government may ban foreigners.

Second, communication issues may occur when the victims do not have modern means of communication like telephone and internet or are not used to reporting in writing. Also, communication and reporting cultures may differ from what is common in Western countries. And victims may not feel free to speak out, either because of fear of the corporation or because of fear of the government.

For these reasons, collecting evidence is often extremely time-consuming and costly, particularly when there are many victims. For example, in the English Trafigura case the claimants’ lawyers recruited and trained dozens of staff to interview almost 30,000 potential victims about their experiences, health, and damage, and to properly report on the results.61

These problems contribute to the high burden to prepare claims against TNCs, costs that need to be prefinanced without any certainty as to whether enough evidence will be collected to start litigation against the company and in the end be successful. Sometimes CSOs like Global Witness are prepared to finance fact-finding missions. In Anglo-American systems law firms may be able to prefinance fact-finding costs in the hope that they will be able to recoup them in a settlement or after a court decision. In other cases investors and insurers are taking the litigation risks, expecting a share of the damages if the claims are successful. This makes litigation against TNCs for which there is hardly financial limits look like a fight between David and Goliath, and the outcome is often different than in that historic fight.

C. Parent-Subsidiary Issues

Many transnational tort cases for violation of human rights by TNCs are filed against parent companies headquartered in Western countries, usually not because they actively caused harm but because they were involved in the harm caused by a subsidiary. In practice, it is usually difficult to find evidence supporting such claims, as it requires information held by the companies involved. This is even more problematic in civil law jurisdictions, as they lack effective disclosure or discovery rules (nr. 10). More generally, the question is under which circumstances a parent company may be held liable for harm caused by its subsidiary.

Corporations are nowadays multiheaded organizations, comprising many entities that are linked in a usually very complex way. Despite this complexity, many will regard the corporation as a unity. Corporations also consider themselves as a unity, particularly for marketing and branding reasons. When it comes to legal accountability, however, corporations argue that they consist of independent legal entities. Therefore, they argue, a parent company cannot be held liable for its subsidiaries’ conduct.62

This tort law concept of a group consisting of independent legal entities contrasts with areas such as financial reporting and tax law. The tax authorities are allowed to look through the group and make the parent pay for its subsidiary’s liabilities. In financial reporting, companies are obliged to include other legal entities that they own for more than 50 percent in their consolidated accounts. This means that debts of subsidiaries directly affect the annual account of the group. Hence, in tax law and in financial reporting, the parent company is strictly liable for the subsidiary’s debts. In EU competition law, the fact that the parent holds a majority of shares in a subsidiary is a strong indication that it has control over the subsidiary’s policies and operations.63 This approach to parent company liability may trickle down into private damages claims for breach of competition law through the EU Antitrust Damages Directive.64

The UNGPs and the OECD Guidelines entirely ignore the principle of independent legal entities. They rather assume that a parent company has control over its subsidiaries. This assumption also applies to codes of conduct that are usually applied to all group entities and internally enforced. Generally, it will be hard for a parent to argue that it complies with the UNGPs responsibility to respect human rights in its group but in a tort case argue that it does not have control over its subsidiaries. Hence, the negation of the independent entity theory in soft law instruments may lead to an erosion of the credibility of the independent entity theory in tort law.

Currently, there are two ways to hold a parent company liable for a subsidiary’s conduct, and both are subject to high thresholds: piercing the corporate veil (basically when the subsidiary’s conduct can be identified with that of the parent) and the breach of a duty of care by the parent company (negligent conduct vis-à-vis third parties).65

Many countries recognize the possibility of “piercing the corporate veil,” but they require abuse of legal entities leading to fraud, which is only accepted in very serious cases.66 One of the reasons for this reluctance may be that these cases usually concern pure economic loss, and courts may prefer a stricter approach in cases of serious human rights violations.67

Another basis for claims against parent companies is the breach of a duty of care owed to individuals affected by its subsidiary’s operations, such as employees and local communities.68 In many continental European systems, a duty of the parent vis-à-vis its subsidiary requires that the parent has at least a supermajority stake in the subsidiary’s shares (two-thirds, or 75 percent), and that it directs, controls, or coordinates the activities of the subsidiary. Often, additional requirements have to be met.69

In English law, the situation is more fluid.70 A recent example is Chandler v. Cape. Between 1959 and 1962, David Chandler had been exposed at work to asbestos, and in 2007 he was diagnosed with asbestosis. As his employer had gone out of business, he pursued his claim against parent company Cape plc. The Court of Appeal held that the law may impose on a parent company responsibility for the health and safety of its subsidiary’s employees, such as in a situation where (1) the business of parent and subsidiary are the same; (2) the parent has superior knowledge on the relevant aspects of health and safety in the industry; (3) the parent company knows or ought to know that the subsidiary’s system of work is unsafe; (4) the parent knows or ought to foresee that the subsidiary or its employees rely on using its superior knowledge for employees’ protection.71

In the subsequent case of Lungowe, Zambian citizens brought a claim for damages before an English court against UK-based Vedanta and its Zambian subsidiary KCM, claiming that waste discharged from a copper mine had caused them personal injury and other harm. The Court of Appeal held that the claimants had an arguable case on duty of care against the parent company, inter alia because the company had emphasized in its sustainability report that it had oversight over its subsidiaries.72 This latter aspect may pose a serious dilemma for companies. If they fulfill their responsibility to respect human rights under the UNGPs, which require them to take responsibility for human rights risks in their group and supply chain, this may increase the risk of owing a duty of care to third parties.

D. Competent Forum

Common law and civil law jurisdictions have many different procedural features, and claimants will take these into consideration when choosing a forum. Particularly the US forums provide for punitive damages, class actions, discovery procedures, “no win no fee” arrangements, contingency fees, and that all parties bear their own costs.

Particularly, the so-called discovery procedure (in England known as disclosure procedure) is of crucial importance to claimants. It means that before the start of the trial documents related to the facts of the claim must be submitted to the court and the other party. It goes without saying that these documents may be of crucial importance to complement the prelitigation fact-finding (nr. 8). It is telling that companies are usually very willing to come to a settlement out of court once a date for the trial is set and the discovery procedure is to become effective.

Another feature that makes US forums stand out from European forums is the possibility to file a claim on behalf of a group of people who do not need to be identified. For example, the Khulumani case concerned a lawsuit against dozens of companies “on behalf of all persons who lived in South Africa between 1948 and the present and who suffered damages as a result of apartheid.”73 European jurisdictions do not provide for such opt-out class actions, and it is unlikely this will change any time soon.74 Only some jurisdictions, such as the United Kingdom and the Netherlands, provide for an opt-in variety of a class action.

Until recently, the US jurisdiction also stood out for the possibility to file human rights claims against TNCs on the basis of the Alien Tort Statute (ATS).75 This statute dates from 1789 but had been dormant for a long time. The first modern case dates from 1980 when it was held in Filártiga that a US court has jurisdiction to hear “any civil action by an alien for a tort only, committed in violation of the law of nations.”76 The subsequent decision in Kadic,77 holding that ATS cases can also be brought against private persons, opened the way for the filing of claims against corporations. Thus far over fifty cases have been filed. In none of them a final judgment on the merits has been handed down, and only two cases ended in an out of court settlement.78

Over the past decades, the US courts have considerably limited the scope of the ATS. In Sosa, the US Supreme Court interpreted “violation of the law of nations” as “the modest number of international law violations with a potential for personal liability” at the time the ATS was introduced. This implied that claims for environmental damage and for violation of socio-economic rights were excluded under the ATS.79

For a long time it was thought that it was enough for the court’s competence to hear a case if there was some link with the US jurisdiction, for example, an office or a subsidiary. However, in Kiobel v. Royal Dutch Shell, the US Supreme Court rejected the notion that the purpose of the ATS was to make the United States a forum for adjudicating violations of international law from around the world. It concluded: “even where the claims touch and concern the territory of the United States, they must do so with sufficient force to displace the presumption against extraterritorial application. […]. Corporations are often present in many countries, and it would reach too far to say that mere corporate presence suffices.”80

It is illustrative for the increasingly transnational law context of these claims, that after the Supreme Court’s decision, Esther Kiobel decided to file her claim against Shell before a Dutch court. Under the Foreign Legal Assistance Statute, a US federal court granted Esther Kiobel access to documents, originally gathered during the US litigation, and held by the law firm that defended Shell in the United States.81

Despite procedural disadvantages, claimants do not only use English forums but also continental European jurisdictions to hold TNCs to account. The forum’s competence to hear a case is regulated by EU law, and it allows claims against European headquartered companies to be filed before an EU court.82 Where the claim concerns the parent company’s conduct vis-à-vis its subsidiary or supplier that caused the harm abroad, a link is required between the claims against the parent and the subsidiary. To establish this link, the court may need to consider the merits of the claim at an early stage. Lubbe v. Cape concerned a claim before an English court against a parent company domiciled in the United Kingdom by employees in its South African subsidiary for health damage caused by exposure to asbestos. The House of Lords held that the English courts had jurisdiction to hear the claim, after it had established that there was evidence to support the allegation that the parent company’s own negligence was a cause of the harm.83

In the Dutch case of Nigerian farmers against Shell, the The Hague District Court and the The Hague Court of Appeal in The Netherlands held they were competent to hear the case against the parent company as its seat was in The Hague. The courts also held that they were competent to hear the case against subsidiary Shell Nigeria because the claims against parent and subsidiary were linked in such a way that for reasons of efficiency they could be heard jointly.84

E. Applicable Law

Generally speaking, the law of the forum determines procedural questions, including most evidentiary rules, whereas the private international law rules of the forum determine the law applicable to the substantive questions of liability. In transnational litigation, this often means that foreign law applies to substantive liability questions.

Once again, the ATS takes a special position in this respect. The competence of the forum is determined by whether the claim is about a violation of the law of nations in eighteenth-century terms and whether there is sufficient connection with the US jurisdiction (nr. 10). However, despite thirty years of case law, it remains disputed which law applies to ATS claims. Some argue that international criminal norms should be applied, but this does not sit well with the character of the tort claim. Others argue that US federal tort law should be applied. It seems that the US Supreme Court supported the latter view in Sosa.85

In the European Union, the Rome II Regulation determines the applicable law.86 In principle, this is the law of the country where the damage occurs (art. 4(1)). In most cases, this will be the law of the country where the victim resides rather than the law of the country of the company’s seat. There are some exceptions to the main rule, but it is uncertain whether they will be applied or help the victim much, such as if the tort is manifestly more closely connected with another country (art. 4(3))87 or in case of environmental damage where the victim has a choice between the law of the place where the damage occurred and the law of the place where the event giving rise to the damage occurred.88

Article 26 of Rome II provides that the application of a foreign law provision may be refused if this is manifestly incompatible with the forum’s public policy (ordre public). This exception can arguably be applied if a foreign domestic rule undermines human rights, such as allowing child labor, but this will usually not concern the key of the allegations.89

Finally, overriding mandatory provisions of the forum law remain applicable irrespective of the law otherwise applicable to the dispute (art. 16). These are “national provisions compliance with which has been deemed to be so crucial for the protection of the political, social or economic order in the Member State concerned as to require compliance therewith by all persons present on the national territory of that Member State and all legal relationships within that State.”90 The question is whether, for example, due diligence legislation (nr. 5) amounts to such mandatory provisions.91

The disadvantage of applying foreign law is that the court will usually follow the legal status quo in the foreign country, which makes the court’s interpretation static rather than dynamic. The forum court is not in a position to develop foreign law in the way it could do with the forum’s law. This is usually disadvantageous for claimants because tort liability of TNCs for involvement in human rights violations is a new area where hardly any precedent lies. This is a major obstacle to dynamically develop transnational tort law, particularly in conjunction with developments in soft law (nr. 5).
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Chapter 27

 Transnational Family Law


Claire Fenton-Glynn




I. Introduction

Family law is no longer an isolated field that simply reflects the traditions and values of an individual culture. Transnational influences, including human rights, regional and international institutions, and social movements, have played a crucial role in opening family law to widening perspectives. At the same time, individuals and families are moving across borders in a manner not seen in previous eras. As a result, cross-border disputes are coming to the attention of national and regional courts, and jurisdiction no longer solely rests in one easily definable location.

This chapter will revisit the traditional understanding of the family and family law, tied exclusively to domestic norms, and generate a greater understanding of the modern regulatory framework through a transnational lens. As an area steeped in social and moral norms, family law is often overlooked when discussing transnational influences on modern legal systems. However, the impact of transnational law is evident in three respects: the influence of human rights norms; the creation of new regulatory spaces at a regional and international level; and the rise of multijurisdictional families.

First, the increasing strength of human rights norms and processes in the latter half of the twentieth century has changed our understanding of the “family” itself. Domestic authorities are no longer able to autonomously define what constitutes a “family” unit, with human rights demanding recognition of de facto relationships, and same-sex couples. Furthermore, the increasing importance placed on the rights of women and of children, and the formulation of international conventions in this regard, has heavily influenced decision-making in the field of family law.

Second, norm-creation processes have been increasingly transnationalized, particularly in Europe, where increased political and legal integration has forced lawmakers to look beyond traditional boundaries. Applicable principles and standards are no longer, or not solely, produced by national authorities alone, and regional and supranational bureaucracies are playing an increasing role in shaping the regulatory framework. This can be seen in institutions such as the European Union and the Hague Conference on Private International Law, where a number of influential instruments have been created in recent years in response to the transnational nature of family formation and disputes.

Finally, the increased movement of citizens from one country to another, often on a temporary basis, has meant that jurisdiction over the family no longer falls clearly under the law of one national authority. This has led to private international law disputes of appropriate forum, but has also raised the question of the extent to which domestic law must take into account, and respect, the practices and laws prevalent in other jurisdictions.

Overall, the chapter will show that family law, as with every other legal discipline, has had to adapt to the challenges of globalization, and now reflects a multitude of regional, international, and transnational influences. For this reason, family lawyers can no longer rely purely on their knowledge of domestic legal systems but must understand the wider legal frameworks and influences that now transcend national boundaries.

II. Human Rights Norms

A. United Nations

From the earliest stages, the family as a unit has been given special protection in human rights instruments. The Universal Declaration on Human Rights (UDHR),1 the International Covenant on Civil and Political Rights (ICCPR),2 and the International Covenant on Economic, Social and Cultural Rights (ICESCR)3 all refer to the family as the “the natural and fundamental group unit of society,”4 with the ICESCR requiring that it should be afforded the “widest possible protection and assistance.”5 However, the increased recognition of individual rights has meant that the “family” can no longer be seen solely as a coherent unit requiring protection from external interference but must instead be recognized as an entity comprising autonomous individuals, each with their own enforceable rights and interests. This creates a fundamentally different dynamic, both within the family itself, but also in its interactions with the state. The impact that this has had on domestic family law can be seen primarily through two instruments: the 1979 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and the 1989 Convention on the Rights of the Child (UNCRC).

Perhaps the area in which international human rights norms have exerted the most influence on domestic family law is through the recognition of children as rights-holders, supported by the promulgation of the UNCRC. The UNCRC is the most widely ratified human rights treaty in the world, with 196 states parties. At the time of its drafting, it was a revolutionary document, not only because it contained both civil and political as well as socio-economic rights, but also because it recognized the legal personhood of the child, as a subject of international law in her own right. The instrument goes beyond social protection, to recognize the autonomy of the child, with individual rights and interests that may conflict with those of parents or caregivers.

Many provisions of the UNCRC relate directly or indirectly to the field of family law. Under the Convention, children have the right to birth registration (Article 7); to know and be cared for by their parents (Article 7); the right to identity (Article 8); to not be separated by from their family (Article 9); to have their opinions heard and considered (Article 12); to protection from violence, neglect, and ill-treatment (Article 19); and to alternative care where the family cannot provide it (Article 20). The Convention also has provisions on adoption (Article 21), social security benefits (Article 26), and protection from sexual abuse (Article 34).

The most influential provision of the Convention is, however, Article 3, which requires that “[i]n all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.” This principle was first seen in the 1959 Declaration of the Rights of the Child,6 and is also included in CEDAW7 and has become a cornerstone of domestic family law in many jurisdictions. For example, in Belgium, the Act of 24 April 2003 reforming the adoption system provides that a child may be adopted only in that child’s best interests and “in compliance with the fundamental rights accorded to the child in international law,” while in France, taking inspiration “from both the letter and the spirit of the Convention,”8 the law defines parental authority as “a set of rights and duties having as its objective the interests of the child.”9

It is not only the text of the Convention itself that states now look to in formulating their family laws, however, but the myriad of official and unofficial documents produced by the UN Committee on the Rights of the Child. This includes General Comments, which guide interpretation of the provisions of the UNCRC, but also Concluding Observations, produced by the Committee when analyzing state compliance with the Convention. In recent years, a further layer has been added to the influence of the United Nations by the creation of a complaints mechanism for breaches of the UNCRC. The Third Optional Protocol on a communications procedure reinforces and complements national and regional mechanisms for addressing violations of children’s rights, and allows complaints to be submitted by or on behalf of individuals or groups. Furthermore, the Protocol includes an inquiry procedure for grave or systematic violations, and thus the commence its own investigation into such matters, including undertaking in-country visits. While the Protocol only came into force in April 2014, and is thus a very new area of transnational regulation, it has created another international space where human rights norms can be used to influence domestic law.

Another area in which international human rights norms have exerted influence on family law has been through the recognition of the rights of women. The CEDAW Convention provides a framework of rights to ensure equality between men and women in both public and private life, and has been ratified or acceded to by all but six member states of the United Nations. In addition to general provisions prohibiting discrimination against women, it provides specific rights in relation to marriage, family life, and the ownership of property. In particular, Article 16 provides to women the same rights to freely enter into marriages and choose their own spouse; the same rights and responsibilities during marriage and at its dissolution; and the same rights and responsibilities as parents, and with regard to guardianship, trusteeship, and adoption. It also provides the same rights for both spouses in respect of the ownership, acquisition, management, administration, enjoyment, and disposition of property.

In the thirty-seven years since adoption by the General Assembly, this Convention has been influential in forcing domestic authorities to ensure equal rights for women within the family. For example, Burundi, Fiji, the Maldives, Tunisia, Uzbekistan, and Vietnam all “introduced a wholesale review of family law” after the ratification of the instrument.10 Similarly, Morocco introduced comprehensive reforms of their laws, using Article 16 of CEDAW as a guide, giving women greater equality and protection within marriage and divorce, and introducing family courts to ensure that their rights are enforced.11

Despite this success, Article 16 of CEDAW is one of the provisions of the Convention that has the greatest number of reservations attached. Twenty-five of the 189 states parties have lodged reservations concerning women’s rights in “marriage and family life,”12 many of which are made on religious or constitutional grounds. Despite widespread recognition of the rights of women in general, many states remain reluctant to allow international human rights norms to interfere with customary practices in the field of family law. While some states have started to look to international obligations for guidance in the drafting of their laws, others have considered that family law is a field apart, which national historical, social, and cultural factors exempt from globally shared legal frameworks, and cross-cultural foundations.13 This problem has also arisen, to a lesser extent, in relation to the rights protected by the UNCRC. In addition to the countries who reserve the right not to apply provisions of the Convention that are incompatible with Islamic law,14 both Kiribati and Poland specify that the child’s rights must be exercised with respect for parental authority, in accordance with national customs and traditions regarding the place of the child within and outside the family.

Despite these obstacles to full implementation, however, we can see that these instruments have been influential in setting universal minimum standards and forcing national authorities to consider the implications of their family laws against international expectations. With both Conventions enjoying almost universal ratification, they provide an important framework which states can, and do, look to when drafting, and implementing, their domestic law.

B. European Convention on Human Rights

On a regional level, the European Convention on Human Rights (ECHR) has been a catalyst for changes in family law across the continent, in particular through the influence of the European Court of Human Rights (ECtHR). The primary provisions of the Convention in this respect are Article 8, which protects the right to respect for family and private life, and Article 12, providing the right to marry and found a family. Combined with the prohibition of discrimination under Article 14, the implementation of these rights by the ECtHR and domestic courts has changed the face of family law in Europe over the past sixty years, and indeed continues to do so.

For example, the ECtHR has prohibited difference in treatment between children born in and outside wedlock;15 recognized the relationship between unmarried fathers and their children;16 required states to protect children against neglect and ill-treatment;17 placed restrictions on the use of corporal punishment;18 required states to maintain ties between children and their parents;19 required states to recognize a change of gender;20 and prohibited discrimination against single adoptive parents on the grounds of the sexual orientation.21 While the decisions of the Court only legally bind the parties to the case, they establish a minimum standard below which other states must not fall, lest they themselves be subject to litigation, and thus the Convention has set a new minimum core for family law across Europe.

One of the most dramatic examples of the influence of the ECHR can be seen in the “revolutionary development in the social and legal situation” of same-sex relationships in many European states, which the ECtHR played a principal role in bringing forward.22 This revolution was started in 1981 by Dudgeon v. the United Kingdom, which found that the English law that criminalized homosexual acts violated the right to respect for private life under Article 8, thus setting the legal precedent for the decriminalization of homosexuality across the Council of Europe member states.23 In more recent times, judgments have centered around legal recognition of same-sex relationships. While the Court is yet to recognize a right to marry in such situations,24 it has found that a refusal to offer any legal framework for the protection of same-sex couples in committed relationships violates the Convention.25

As such, we can see that the Convention has changed the understanding of the very notion of “family” in European states. At the time at which the Convention was drafted, the family unit was one comprising a married couple and their children born within wedlock. However, as a result of the Court’s dynamic interpretation of the Convention,26 “family life” under Article 8 now includes de facto partners—both opposite-sex and same-sex—children born out of wedlock, stepchildren, and even grandparents.

It is not only through the judgments of the ECtHR that the Convention has had influence, but also through implementation of its provisions in member states. While states are not required to incorporate the Convention directly into domestic law, the substance of the rights and freedoms protected must be secured in the domestic legal order in some way or another.27 While some states attribute constitutional rank to the ECHR, creating rights for individuals which can be judicially enforced, others have imbued it with superlegislative ranking, rendering national legislation invalid where it is in conflict. For example, in France, the Council of State and the Court of Cassation can review the compatibility of national legislation with the ECHR, and disapply domestic law to the extent of its inconsistency. Finally, in some states the ECHR has been given legislative ranking only—for example, in the United Kingdom, through the Human Rights Act 1998.28 This Act requires courts to interpret domestic legislation “as far as possible” in a way that is compatible with Convention Rights,29 and where this cannot be achieved, to issue a declaration of incompatibility.30 While this declaration of incompatibility with the ECHR does not affect the validity, continuing operation, or enforcement of the legislation in question, it provides an important political statement.

In this way, the ECHR has become a key actor in both resolving family law disputes, both nationally and through the ECtHR, and in creating new norms throughout the European continent. It has been one of the primary driving forces behind increased rights for adults, children, and families alike, and is now an indispensable consideration in any family law decision-making in Europe.

III. New Regulatory Spaces

A. European Union

In the European context, the European Union has played a central role in developing the field of transnational family law. The principle of free movement of individuals, so central to the success of the Union, has meant that from the very beginning the organization has been involved in defining the “family.”31 In dealing with issues such as free movement of workers, citizenship, family reunification, and asylum, the European Union has had to decide which family forms to recognize, thus entrenching their legitimacy, while excluding others.32

The Charter of Fundamental Rights of the European Union, in force since the 2009 Treaty of Lisbon, contains several rights relating to the family, which states must look to when implementing EU law. These rights largely mirror the family related provisions in the ECHR, providing for the right to respect for private and family life (Article 7), the right to marry and found a family (Article 9), and the prohibition of discrimination on any ground (Article 21).33 Unlike the ECHR, however, the Charter contains a specific article relating to children’s rights, based explicitly on the UNCRC, and in particular Articles 3, 9, 12, and 13.34 Article 24 of the Charter provides the right to protection and care; the right to express their views and have them taken into consideration; the right to maintain a relationship with both parents; and the obligation that in all actions relating to children, the child’s best interests must be a primary consideration. In this respect, it is also important to note that the Treaty of the European Union lists among the objectives of the European Union the desire to “promote.…protection of the rights of the child.”35

The Charter has a significant impact on the division of competence for the protection of rights between the Court of Justice of the European Union (CJEU), and the constitutional courts of member states, at least where the implementation of EU law is involved. It renders the CJEU as the “ultimate interpreter of fundamental rights in Member States which come within the scope of EU law,”36 shifting competence in this area from domestic courts.

The CJEU is the second area in which can see the transnationalization of family law through the European Union. In particular, the preliminary reference mechanisms, allowing national courts to refer to the CJEU for clarification of the interpretation or validity of EU law, or to determine whether a national law or practice is compatible with EU law, moves authority away from national authorities and to supranational institutions. While the CJEU does not decide questions of national family law, its decisions on the interpretation of EU regulations in the area of family law affect how national law is applied.

Finally, while it has been consistently stressed that the European Union has no competence to legislate in the area of substantive family law,37 the movement of citizens facilitated by EU membership has required the proliferation of regulation concerning cross-border disputes concerning the family and its members. As Dieter Martiny points out, increasingly the issue of family law is being seen as part of European integration, and national conflict-of-law rules are being replaced by common European rules in this area.38

In establishing an area of freedom, security and justice, the European Union has legislated extensively on judicial cooperation in civil matters, and thus has established a clear role in the creation of norms in this area. One such instrument is Regulation 4/2009, which governs the jurisdiction, applicable law, recognition and enforcement of decisions, and cooperation in matters relating to, maintenance obligations. The aim of this instrument is to enable a creditor (spouse or parent) to easily obtain in one member state a decision that will automatically be enforceable in another member state without additional formalities. Likewise, Regulation 1259/2010, or “Rome III,” introduces an area of enhanced cooperation in the law applicable to divorce and legal separation. It sets out which law should be used in cross-border divorces, allowing couples to agree in advance which law will apply, and setting out a common formula if the couple cannot agree. Article 10 of this instrument provides that where the applicable law under the Regulation does not permit divorce, or does not grant spouses equal access to divorce on the grounds of the sex, the law of the forum shall apply. As such, it essentially allows member states to override restrictive or discriminatory laws in other jurisdictions, even if they are the applicable forum.

Perhaps the most influential instrument, however, has been Regulation 2201/2003, or the Brussels IIbis Regulation, covering jurisdiction and the recognition and enforcement of judgments concerning matrimonial matters and parental responsibility. This Regulation has had a profound effect, particularly in the area of child abduction, and in ensuring that the voice of the child is heard in proceedings. When recognizing judgments in other member states, the Regulation provides that a decision relating to parental responsibility shall not be recognized it if were given (except in a case of urgency) without the child having been given an opportunity to be heard, in violation of fundamental principles of procedure of the member state in which recognition is sought.39 Furthermore, when considering rights of access for parents, a judge can only certify a judgment as being enforceable in another jurisdiction if the child was given an opportunity to be heard, unless a hearing was considered inappropriate having regard to his or her age or degree of maturity.40

The Regulation does not modify the applicable national procedures as to how the views of the child should be taken, but makes the right to be heard in the context of substantive proceedings a precondition for recognition or enforcement. As such, although the Regulation does not harmonize the substantive family law rules in this area, it creates a minimum procedural floor which national judges must comply with in order for their judgments to be recognized.

While this has only been a brief summary of the tremendous impact that the European Union has had on the regulation of family law in Europe, it has shown how norm creation processes have transnationalized in the twenty-eight member states. The EU Charter and a number of influential Regulations, as well as their interpretation by the CJEU, have created supranational principles that have forced states to look beyond their own laws to higher principles, thus shrinking the domestic autonomy of family law on the continent.

B. The Hague Conference on Private International Law

On a global level, the Hague Conference on Private International Law has also created a unique regulatory space that has earned it increasing influence. While the majority of the conventions drafted under its auspices govern jurisdictional disputes, in the field of family law it has combined this function with more substantive provisions. Not only have these conventions introduced new standards for states to be measured against, but they have also required the establishment of specialized domestic bodies to facilitate their work, creating hybrid authorities.

The Hague Conference has developed four primary conventions in the area of family law: the 1980 Convention on the Civil Aspects of Child Abduction; the 1996 Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in respect of Parental Responsibility and Measures for the Protection of Children; the 1993 Convention on the Protection of Children and Cooperation in Respect of Intercountry Adoption; and the 2007 Hague Convention on the International Recovery of Child Support and Other Forms of Family Maintenance.

These instruments proved themselves necessary as a direct result of increasing globalization and the movement of individuals and families across borders. For example, the 1980 Convention was drafted in response to the growing number of international child abductions, prompted by “the ease of international travel, the increase in bi-cultural marriages, and the rise in the divorce rate.”41 The 1993 Convention, on the other hand, resulted from the growing concern of adoption of children from developing countries by parents from developed nations and has the aim of combating the trafficking in, and sale of, children across borders.

The Conventions do not seek to harmonize domestic law but set out principles and procedures that must be followed, creating a system of co-operation between states, with clearly allocated responsibilities for different stages in the process. Despite not seeking uniformity of substantive rules, the instruments nevertheless do impact on substantive decision-making in the areas that they cover.

For example, when a child has been abducted by a parent and taken to the territory of another state party, in deciding whether to return the child to their state of habitual residence, domestic courts cannot apply their own interpretation of whether the child should be returned. Instead, they must look to the 1980 Convention to decide whether the child must be returned automatically, or whether the case falls within one of a few narrow exceptions considered by the instrument. Likewise, when deciding whether or not a child can be placed in an adoptive placement with foreign parents, the 1993 Convention requires that authorities have given due consideration to possibilities for placement of the child within the state of origin, that any consents to the adoption have not been induced by payment or compensation, and that the child’s wishes and opinions have been considered, having regard to the age and degree of maturity of the child. As such, these Conventions limit the decision-making authority of national legislatures in these areas and force domestic authorities to look to the international instruments to determine applicable rules.

Another important innovation under the 1980 and 1993 Hague Conventions is the creation of a network of “Central Authorities” within each member state, which become the focal point for co-operation between jurisdictions and for the coordination of petitions under the Conventions. The Conventions thus create hybrid authorities—centralized governmental offices with specific treaty functions, operating under domestic law. For example, under the 1980 Child Abduction Convention, their role involves both initiating and receiving requests for the return of an abducted child, taking responsibility for the progress of the case. In the country of the child’s habitual residence, the Central Authority has the duty to assist, “so far is as practicable” in obtaining a determination of wrongfulness form the child’s place of habitual residence, forward the application of return to the Central Authority of the country where the child has been taken, and monitor the return process. On the other hand, in the country to which the child has been taken, the Central Authority must assist in locating the child and to initiate or facilitate the initiation of return proceedings. In doing so, the Central Authorities provide direct assistance to parties, lawyers, and the courts.

As a result of these Conventions, the Hague Conference has become a key player in the family law arena, not only in resolving conflicts of law but in creating new international norms in cross-border disputes. Given the success of these Conventions, it is now to the Conference that states turn when faced with private international law dilemmas in the field of family law—most notably, in relation to the current issues arising out of international surrogacy arrangements.42 In an era of globalization, and with the growth of multijurisdictional families, the influence of this organization on family law is going to continue to grow.

C. Council of Europe

The Council of Europe has played an important role in producing both soft and hard law instruments in the field of family law. In the 1960s and 1970s, the Council of Europe was a key player in the development of European family law reform, however, its influence has declined with the entry into the field of the European Union and the work of the Hague Conference.43 While its most significant contribution is no doubt the ECHR and its associated Court, it has also developed several other pan-European treaties in this area, as well as publishing numerous recommendations and resolutions relating to family law.

The Council of Europe has developed six Conventions in the field of family law:44 1967 Convention on the Adoption of Children (which was revised in 2008); 1975 Convention on the Legal Status of Children born out of Wedlock; 1980 Convention on Recognition and Enforcement of Decisions concerning Custody of Children and on Restoration of Custody of Children; 1996 Convention on the Exercise of Children’s Rights; 2003 Convention on Contact concerning Children; 2011 Convention on Preventing and Combating Violence against Women and Domestic Violence.

In developing these international instruments, the aim of the Council of Europe is to “achieve a greater unity between its Members.”45 Such an aim is very different to the work of the European Union or the Hague Conference, both of whom focus on the unification of private international law through procedural rules, leaving the substantive law largely untouched. Although some harmonization of rules has developed from EU and Hague instruments—for example, in the concept of “habitual residence”—this is a by-product, rather than an aim, of the instruments. This gives the Council of Europe a unique role, but has also affected the success of the conventions developed. For example, the 2008 Revised Convention on Adoption, which is intended to complement the 1993 Hague Convention on Intercountry Adoption, has only ten ratifications.46

This reluctance shows that despite the significant transnational influences of family law, it is still an area in which states guard their sovereignty closely, as was also seen with the instruments drafted by the United Nations. However, while these conventions have been met with differing levels of success, they are not the only contribution of the Council of Europe to the field of family law. In particular, the Committee of Ministers, a body made up of the Ministers for Foreign Affairs of all the member states, has also produced numerous recommendations in this area. These recommendations have covered such issues as the nationality of children born in wedlock;47 placement of children;48 equality of spouses;49 protection of children against ill-treatment;50 contributions following divorce;51 incapable adults;52 supporting positive parenting;53 and validity of contracts and testamentary dispositions of unmarried couples.54

These recommendations set out legal principles to be followed and provide guidelines for states in the development of their national laws. For example, the Recommendation on the Principles concerning the Legal Protection of Incapable Adults focused on the need for adequate legislation to ensure protection of such persons. The object of the recommendation was “to establish a set of legal principles in order to assist national legislatures in introducing or reinforcing laws on measures necessary to protect, by representation or assistance, incapable adults.”55

While conventions rely on state ratification for their force, and only bind states that become parties, Recommendations of the Committee do not need such formal ratification. However, they are still dependent on member state agreement, as they require unanimous approval by the Committee.56 They carry less force than conventions, and there is no sanction for noncompliance, however, they can provide an important political encouragement for states to ensure that their national laws comply with accepted standards. As Lowe points out, given the relatively low uptake of the Council of Europe’s family law conventions, it may well be that recommendations are the more influential instruments.57

Overall we can see that the Council of Europe has been perhaps the most ambitious of all organizations in the formulation of its instruments, attempting to harmonize substantive family law rules. While this has not been an overwhelming success, it has established some common ground in key areas and should not be completely discounted. Coupled with the numerous recommendations coming out of the Committee of Ministers, the Council of Europe remains an important actor in this area, establishing new norms, principles, and frameworks for domestic authorities to follow.

IV. Multijurisdictional Family Law Disputes

The challenges of globalization, and of an increasingly mobile population, can be seen clearly in the evolving nature of family law disputes. Families and individuals are moving across borders with increasing frequency, and as such, the family often no longer falls clearly under the law of one national authority. This has led to private international law disputes of appropriate forum, but has also raised the question of the extent to which domestic law must take into account, and respect, the practices and laws prevalent in other jurisdictions.

This was emphasized by the President of the Family Division in England and Wales, Sir James Munby, when he addressed the International Hague Network of Judges Conference at Windsor on 17 July 2013. He stated:

Over the last few decades interdisciplinarity has become embedded in our whole approach to family law and practice. And international co-operation at every level has become a vital component not merely in the day to day practice of family law but in our thinking about family law and where it should go…

For the jobbing advocate or judge the greatest changes down the years have been driven first by the Hague Convention (now the Hague Conventions) and more recently, in the European context, by the Regulation commonly known as Brussels IIR. They have exposed us, often if only in translation, to what our judicial colleagues in other jurisdictions are doing in a wide range of family cases. They have taught us the sins of insularity. They have taught us that there are other equally effective ways of doing things which once upon a time we assumed could only be done as we were accustomed to doing them. They have taught us that, beneath all the apparent differences in language and legal system, family judges around the world are daily engaged on very much the same task, using very much the same tools and applying the same insights and approaches as those we are familiar with. Most important of all they have taught that we can, as we must, both respect and trust our judicial colleagues abroad…. International comity, international judicial comity, is not some empty phrase; it is the daily reality of our courts.58

The consequences of the increasingly mobile population can be seen in conflicts concerning child protection decisions in England and Wales. In 2014–2015, a series of petitions were lodged with the European Parliament relating to the growing number of children with ties to other EU member states being taken into public care in England and Wales, and subsequently being placed for adoption. Parents and campaign groups complained that England does not have jurisdiction to remove these children from their parents, as they are foreign citizens, and even if they did, the children should have been sent back to their home countries, for placement there in line with their own domestic child protection laws.

The English courts addressed this issue in Re N (Children) (Adoption: Jurisdiction),59 concerning the transfer of care and placement order proceedings relating to two Hungarian children back to Hungary. In this case, the President of the Family Division, Sir James Munby, highlighted the fact that the English justice system is now part of a “much wider system of international family justice…we are part of the European family of nations. We share common values. In particular in this context we share the values enshrined in [Brussels IIa].”60 While the President did not find foreign law relevant to the question of substantive or procedural rules to be followed, he did emphasize that it is an important factor to be taken into account when considering what decision will be in the best interests of the child. Furthermore, it was clear the wider political context was at the forefront of the President’s mind when deciding this case. In coming to his decision, the President took care to explain the domestic constitutional arrangements of the United Kingdom, “since our judgments may be read by those not familiar [with them].”61

Similarly, in Re CB (A Child),62 the Court of Appeal considered the adoption of a child who was a Latvian citizen but was born in the United Kingdom and had at all material times been resident there. The mother applied to have the proceedings referred back to Latvia under Brussels IIa Regulation, but the application was dismissed. One of the central arguments put forward by the mother in this case was that most other European jurisdictions do not allow “non-consensual adoption,” or at least, do not use it as frequently as England and Wales do. The President stated that he was “acutely conscious of the concerns voiced in many parts of Europe about the law and practice in England and Wales,” however, stated emphatically:

whatever the concerns that are expressed elsewhere in Europe, there can be no suggestion that, in this regard, the domestic law of England and Wales is incompatible with the United Kingdom’s international obligations or, specifically, with its obligations under the European Convention for the Protection of Human Rights and Fundamental Freedoms. There is nothing in the Strasbourg jurisprudence to suggest that our domestic law is, in this regard, incompatible with the Convention. For example, there is nothing in the various non-consensual adoption cases in which a challenge has been mounted, to suggest that our system is, as such, Convention non-compliant.63

Despite the refusal to take into consideration the laws of foreign jurisdictions in this respect, we can see the importance placed on international comity and a wider understanding of domestic law in the regional and international context. Globalization has forced national judges to consider the legal, cultural, and political situation in other jurisdictions, when interpreting their own laws and legal norms.

Another example of this can be seen in the emergence of a global surrogacy market. Over the past fifteen years, international surrogacy has developed from a niche practice to a convenient response to infertility for those who would otherwise be hindered by restrictive national regimes. Problems arise, however, when the parents wish to return with the child to their home jurisdiction, which may not recognize their parenthood, nor the right of the child to enter the country as their offspring. This was seen in the case of Re X and Y (Foreign Surrogacy),64 where an English couple traveled to Ukraine to undertake a surrogacy agreement. When the children (twins) were born, the couple applied to the British embassy for passports so that they could return to England. This was refused, on the basis that, under English law, the parents of the children were the Ukrainian surrogate mother and her husband, and thus were not eligible for British passports. Upon application to the Ukrainian authorities, the authorities pointed out that under Ukrainian law, the English couple—as the commissioning parents—were the legal parents of a child born through surrogacy, and therefore the children were not eligible for Ukrainian passports. As a result, the children were stateless, and their legal status fundamentally uncertain.

Problems also arise when other jurisdictions have different cultural and social norms surrounding the use of surrogacy. Several Asian jurisdictions have set themselves up as hubs for medical tourism, not only permitting but encouraging foreigners to travel to their state to enter into a commercial surrogacy arrangement. The practice becomes a business arrangement—pay a fee and come back with a child. However, this is in stark contrast to the position in many European countries, including England. When it passed its legislation on surrogacy, the UK Parliament took a strong stance against commercial transactions, requiring surrogacy arrangements to be to be based on a “gift relationship,” and the use of procreative capacities to assist others only permitted as an altruistic offering.65 Despite this, the availability of surrogacy in more liberal jurisdictions has led to English legal rules surrounding surrogacy being gradually disregarded. In a long line of cases, the English courts have been forced to recognize commercial agreements undertaken in other countries as giving rise to parenthood, undermining the efficacy of the law to such an extent that the Law Commission of England and Wales is now reviewing the law of surrogacy in this jurisdiction.

A similar situation has arisen in France, where surrogacy—either altruistic or commercial—is seen to offend the principle of the inviolability of the human body as well as the inalienability of personal status and is thus not permitted.66 Nevertheless, many French citizens travel to more permissive jurisdictions to achieve their desires of creating a family. When the commissioning parents return to France, however, the authorities have refused to register the children on the French register for births, marriages, and deaths, on the grounds that recording such entries would give effect to a surrogacy agreement that was null and void under French law and recognize a practice that the legislature had expressly forbidden. This refusal to register the children was challenged before the ECtHR in Mennesson and v. France,67 where the Court found a violation of the children’s rights under Article 8. It held that although states have a wide margin of appreciation in the area of reproductive technology, given the sensitive moral and ethical issues raised, the child could not be denied the protection of a legal parent-child relationship. As such, the French government now has to recognize family relationships arising from a practice that it had previously strictly forbidden.

This dilemma highlights the problems arising from globalization in the family law setting. National laws restricting artificial reproduction can be easily circumvented, and prospective parents can access a global market competing for their business.68 As such, the inviolability of domestic law rules is challenged, and the concept of family is being shaped by developments in culturally differently situated circumstances that have different social and cultural norms.

V. Conclusion

As we can see, there are a multitude of transnational and international influences now shaping the approach of national authorities to family law. These new layers of regulation have resulted in a unique regulatory space, where family law is no longer centered solely in national political and legal orders, but is emerging out of, and reaching beyond them.

In Europe, the combined influence of the European Union, the Council of Europe, and the ECHR has been instrumental in progressing the understanding of the family unit and the rights of individuals within it. National authorities in this region must now look to these frameworks in drafting, interpreting, and implementing domestic law, creating an increased awareness of the practices of other jurisdictions, and narrowing the decision-making autonomy of authorities in this sphere.

On an international level, the development of human rights instruments such as CEDAW and UNCRC by the United Nations have changed the way that women and children are seen in domestic family law. Although there is still a long way to go in this respect, and many jurisdictions continue to see the family as exempt from more substantive human rights norms, we can see the influence of these instruments in the decision-making of judges and legislatures in a growing number of countries.

One of the main drivers of transnational family law, however, has been the increasingly mobile population, forcing national authorities to grapple with difficult issues of appropriate law and jurisdiction, as well as recognition and enforcement across national boundaries. In Europe, this has been achieved in some areas of family law through the EU regulations, nevertheless it is the Hague Conference on Private International Law that has become the key player in this field, not only creating new norms and processes for authorities to follow but new authorities also.

Overall, we can see that family law is not an isolated field, tied exclusively to domestic norms, but must be viewed from a much wider perspective. Human rights, regional instructions, and multijurisdictional families have meant that national authorities must look beyond their own domestic laws to a modern regulatory framework that transcends national boundaries. The world is moving in the direction of a transnational understanding of law, and family law cannot, and should not, be left behind.
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Chapter 28

 Architects, Landscapers, and Gardeners in the Transnational Futures of International Labor Law


Adelle Blackett




“Le paysagiste est d’abord un observateur: il observe la recomposition du paysage juridique, qu’il s’agisse des normes et des formes, ou même des dogmes.…le paysagiste est aussi un jardinier, c’est à dire un acteur qui contribue à mettre le paysage en mouvement.”*1

“The absence of the enslaved black labouring body has emerged as the norm in representations of the Caribbean…But what exactly does [the] persisting emptying of the…estates facilitate and accomplish in terms of this precise colonial moment…and for whom?…in part what is accomplished is the recitation of a peaceful landscape, which does not only imply a lack of violence, but the lack of a need for it.”2




I. Introduction: The Architect or the Landscaper? Transnational Labor Ambivalence

for some committed to social justice at work—“the most powerful driving force in the development of international labour law”3—there is a persisting ambivalence about engaging with the emerging field of transnational labor law, as it is seen as sidestepping the traditional, ordered, lawmaking role of the state in the global economy. Transnational enterprises are of course acknowledged to be major vectors of investment and employment. Transnational enterprises also embody the complex, tangled value chains that draw workers from the Global South into the intricate process of cross-border production, service-provision, marketing, and retailing that criss-crosses the Global North. It is now commonplace to emphasize transnational corporations (TNCs)’s disproportionate power—which may far surpass the GDP of many of the states in which they invest.

In her evocative postcript to a remarkable tome of seventy contributions on normative thickening,4 Mireille Delmas-Marty juxtaposes lawyers in the role of architect or landscaper. I would suggest that her juxtaposition underscores the paradox at the heart of social justice advocates’ ambivalence. The architecture is carefully planned and executed, providing a certain stability and security in a terrain that we are meant to know and trust, by its form. TNCs make it impossible to overlook their own ubiquity and power, and with it, their brazen challenge to what might have looked like legal order. But in the face of such seemingly totalizing power, it becomes all too easy to overlook the insight that “capitalism only advances.…on contradictory terrain.”5 It is essential to understand the specificity of the contradictory terrain, how it is at times engaged, at times resisted, and at times resurgent. The terrain is active, and in motion. In other words, TNCs simultaneously enable those concerned with social justice at work to foreground connections between inequitable working conditions abroad and the clothing we wear, or the fruit we eat. Although they may seem to elude any one governance space, they make particular places especially visible. Briefly put, TNCs make us acutely aware of the deficiencies of the contemporary international legal architecture. And while the lawyer’s reflex may be to keep building furiously, more and more laws—national and international—Delmas-Marty invites us, along with the contributors to the volume, to consider a different metaphor.

Drawing on the work of Collège de France geographer and landscaper, Gilles Clément, Delmas-Marty succinctly captures where an architect’s sense of a worksite might end (the building), and a landscaper’s work might begin (the garden). Delmas-Marty is concerned to map a move from familiar concepts (e.g., the normative force of law) to a dynamic process in which law is thickened, or at times rendered fluid or even “flexibilized.” Key is the fact that this happens over the same terrain, but it is being seen, and represented, differently. And they are not just yet jettisoning the houses for the backyards.

As Delmas-Marty asserts, in the first instance the landscaper observes the legal landscape and seeks to understand the norms, forms, and even legal dogmas that may apply.6 Indeed, whether the Westphalian notion of state sovereignty ever mapped fully onto geopolitical, territorial reality is increasingly called into question. It took hard work to erase the normative chaos to arrive at a form of law that has since been left to do much of the work via the force of law.7 Law is expected to resist challenges to it, with force.

Moreover, historians of capital and labor increasingly underscore one of Karl Polanyi’s fundamental points: the emergence of economic liberalism and unfree labor were not polar opposites: rather, economic liberalism has historically and systemically depended on multiple, simultaneous, and overlapping forms of free and forced labor.8 Polanyi’s double movement, through which social relations were embedded into the economy, and which lies at the heart of the social welfare state and the modern employment relationship,9 required social movements beyond the state. These are not to be romanticized: we live in a period in which populist politicking in the Global North has instrumentalized white working-class rage to “emancipat[e] unbridled hate”10 rather than building redistributive social solidarity mechanisms. In the process, these movements appear to consolidate, rather than challenge, global capital’s ability to capture traditional democratic channels. The landscape is full of thorns, and the future is hard to imagine.

While concerned about reflecting the present, and imagining futures, therefore, the legal landscaper will necessarily have a long historical view about how things grow. Indeed, those who may be reticent to engage with transnational labor law are acutely aware that individual nation states have, historically, mattered, although they may not have looked as far back as the three-hundred-year-long Atlantic slave trade. As historian Sven Beckert concludes in his sweeping analysis of the Empire of Cotton:

Globalization is nothing new…but the ability of [transnational enterprises] to utilize a number of states and thus remain free of the demands of all of them, is new. The state, the very institution that facilitated [transnational enterprises’] rise to wealth and power in the first place, is now increasingly desperate for their investments.11

Beckert recognizes that in the contemporary global era, TNCs may well, finally have achieved the ability “to emancipate themselves from their previous dependence on particular states”12 such that some of the protections that some states of the Global North have been able to provide to some of their workers during part of the twentieth century are dissipating. Under this worldview, it is the short-term mediation of the social in the economic during the period of embedded liberalism in the Global North that is the aberration. As Alain Supiot has argued, the International Labour Organization (ILO)-enshrined spirit of Philadelphia that encapsulated the fundamental objective of social justice to be attained through national and economic policy coherence, has been displaced, such that human beings become human capital, at the service of increasingly liberalized markets.13

II. The Landscaper and the Gardener? Transnational Labor Law’s Pluralism

Delmas-Marty acknowledges that the legal landscaper is also a gardener, that is an actor who contributes to putting the landscape into motion.14 Law is almost always at once situated and in motion, or “‘worlded’ in some way.”15 Most critical commentators do not overlook the myriad ways—at times subtle, other times quite direct—in which certain hegemonic states actively structure TNCs’ ability to circumvent states’ own governance rules. This is not simply the state as understood through its executive action. In his analysis of corporate codes in the varieties of capitalism, Teubner parses the role of courts and public interest litigation, offering examples of important differences across varieties of capitalism. He affirms that in the US liberal market economy, courts have shown themselves to be

open only to juridify market-based social norms. They declare other social norms as legally binding only insofar as they implement consumer preferences where these are sabotaged by false or misleading information. However, with an appeal to judicial restraint, they deny the binding character to the core material of the corporate codes, i.e. social norms, which proscribe corporate behavior in the name of the public interest.16

This role is quite different, he contends, in European production regimes, in which neocorporatist arrangements function such that codes need to be “adapted to fundamental principles of the welfare state and of economic democracy.”17 His point at once buttresses and nuances de Sousa Santos’ affirmation that “the centrality of the state lies to a significant extent in the way the state organizes its own decentering.”18 Legal scholars have come to accept both that “economic globalization means legal globalization”19 and that “social orders increasingly are legalized transnationally.”20

A. The Power to Represent

What leads us to think, then, that the landscaper cum gardener will simply reproduce the land as she sees it? Art historian Charmaine Nelson also tells a story about landscapers and laborers, through a study of the paintings that they rendered in nineteenth-century Jamaica, and nineteenth-century Montreal. Commenting on some particularly serene pastoral landscape paintings, Nelson reminds the reader that the wide open fields would have been filled with enslaved Africans—hundreds of them. She describes the work that was involved in rendering the landscapes free of workers, free of their hard labor, free of struggle21—I would suggest that it is rather like the work of making legal order. When labor law generally, including transnational labor law (TLL) in particular, focuses on work, it does not simply focus on the work of lawyers who enforce state law. TLL is concerned with workers, as well as employers, and the law they make—they must be taken seriously. In this sense, legal pluralism in the field of labor law, including TLL, is anything but a new idea. Under most theorizations, the state has generally been held at bay—collective laissez faire à la Kahn-Freund,22 economic constitutionalism facilitating the autonomous regulation of working life by collectivized associations of workers and employers à la Sinzheimer.23 As Harry Arthurs has framed it, the state is at best seen as holding open the space—through regulatory frameworks—in which the actors of the productive economy, workers and employers, could at least, in the most optimistic moments of mainstream organized labor in industrialized market economies of the Global North, be theorized as an exercise workplace self-governance—a form of workplace democracy.24

Labor law’s pluralism has, however, been rooted in an acute sensibility to asymmetrical power relations. The field—including in the Global North—is built around a consciousness of the fact that it can ill afford to bracket the “ways in which power relations define and then configure legal norms and institutions that regulate economic life”25 across multilevel, polycentric governance sites. TLL necessarily takes the project further: it is forced to unbundle labor law from a narrative surrounding a narrowly defined notion of the Industrial Revolution, as it is forced to see beyond individual states of the Global North, to (re)consider the structure of labor in the Global South. In so doing, it offers the methodological space to rethink historical starting points for labor law’s foundational narrative, as well as rigid demarcations between productive and so called nonproductive, or reproductive, labor.26

TLL’s sustained potential to focus on asymmetrical power across borders finds a strong illustration in untenable analogies between the robust regime for investor and investor-state arbitration (ISA) mechanisms,27 and the palest cousin, the ad hoc use of arbitration to decide international labor cases.28 TLL moves beyond comparing similarities in legal form or mechanisms for experimentation. It keeps its sights trained on historical fault lines, including the acknowledgment that ISA—which proliferated precisely as newly independent states claimed permanent sovereignty over natural resources—was based on a “hypothetical reciprocity.” That is, investors from the Global North operated on territory in the Global South without the parallelism that would have made an international norm of reciprocity meaningful in practice.29 This allows TLL both to acknowledge and to contextualize critiques to ISA’s legitimacy that have surfaced when it is applied against “developed democracies” in the Global North.30 Since TLL recognizes that legal orders might be profoundly unequal, it is as concerned about normatively “unsettling” relationships of inequality and the legal mechanisms like ISA that would normatively harden or constitutionalize the inequality, as it is about the establishment and “settling” of new legal orders that might seek to repurpose alternative dispute settlement mechanisms transnationally to address labor concerns. In other words, TLL is an extension of labor law’s focus on acknowledging and experimenting with how to shift power. It seeks to pry open spaces for workers’ exercises of agency to frame new forms of democratic contestation, and imagine alternative forms of democratic legitimacy. Because it is alive to asymmetrical power, and because it focuses attention on counterhegemonic experimentation, it stands well placed to sharpen theorizing on the transnational.

B. TLL and Noncommodification

Neither, I would venture to argue, is the transnational—at least in Jessup’s sense of the term31—normatively and empirically a new labor law idea. The ILO constitution—comprising the 1919 text in the Treaty of Versailles and the 1944 Declaration of Philadelphia’s constitutional annex—focuses on “social justice” in a manner that forces a reckoning with the injunction against commodifying labor. “Labor is not a commodity” comes despite labor’s participation in market relations, and reflects Polanyi’s reminder that labor, and land, may be engaged in, but are not produced for market relations. The principle shows an awareness of interdependence, and resists artificial binaries between the political and the economic, the national, and the international. The ILO Constitution proclaims at once that “universal and lasting peace can be established only if it is based upon social justice” and that “the failure of any nation to adopt humane conditions of labour is an obstacle in the way of other nations which desire to improve the conditions in their own countries.”32 In fact, some would argue that labor law’s undoing is in many ways its acceptance of the legitimacy of mid-twentieth century insistence that labor is a matter for local governance concern, focusing internally on individual states’ mediations and redistributions.33 The correlation is the failure to grapple meaningfully with the fact that some states, typically in the Global South, were never able to provide the kind of social welfare mechanisms that were enjoyed, for a time, in the Global North.34 This was part of the embedded liberal paradigm’s inherent instability.

We live in a moment that may remind us of past moments of urgency and tragedy, out of which a painful consensus to mediate the social in the economic emerged. In the postwar period, Polanyi recognized that “there was nothing natural about laissez faire”35 or again, that “laissez faire was planned”;36 in other words, the state was deeply, actively involved both in establishing and managing markets economies and necessary to ensure social protection to conserve both “man and nature.”37 While the mediation of the social in the economic was widely accepted among industrialized market economies and trading partners in the postwar period, most commentators concur in the contemporary, post–Washington Consensus era that the consensus has been seriously eroded,38 and that much needs to be reimagined.

Some of the reframing instead occurs through “micro-devices,” such as delegated “self-regulatory” mandates to private actors like TNCs, or, mixed forms of hybrid governance regimes between state and “market” that focus on “transparency” and “disclosure” in lieu of setting substantive social protection standards.39 Taken together, these emerging forms of “transnational regulatory governance” may emulate the double mandate of “architect” and “gardener” as they unleash processes of polycentric governance with cascading effects across state and nonstate law.40 In the wake of a massive foregrounding of investor protections, witnessed both in the exponential proliferation of bilateral investment treaties (BITs) around the world, and the emergence of mega-trade and investment agreements between mostly industrialized market economies with well-functioning judicial systems, however, it is perilous to romanticize the disruptive power of social movements by failing to grapple with the hardening power of TNCs.41 In Burawoy’s blunt words, we must resist moving from Polanyi to Pollyanna.42 TNCs consolidate their control over the means of production, transform that control into power, and exercise that power transnationally.43

C. Beyond Financialization: Framing the Transnational

A consistent point is that TNCs consolidate financial capital. Fraser argues as follows:

In the current conjuncture, capital prefers, when possible, to bypass the risky business of production. Simplifying the circuit of accumulation, investors find profit in the buying and selling of money and of new financial products that commodify risk—thereby avoiding dependence on labour, whose role is in any case further reduced by new technologies. Necessarily, then, labour lacks the leverage it had in the 1930s. Manufacturing decamps to the semi-periphery, union membership plummets, and the strike weapon loses much of its force—at least in the Global North. Equally important, the class division between labour and capital ceases to appear self-evident, becoming obfuscated by the seemingly more salient divide between the thinning ranks of the stably employed, on the one hand, and the swelling precariat on the other.…All told, a capitalism dominated by finance poses formidable structural obstacles to the Polanyian political dynamic.44

However compelling the focus on a consolidation of financial capital may appear, however, it is only ever part of the story. Fraser like many others reminds us that in Polanyi’s time, as with the founding of the ILO, it was understood that the state would be the main arena and agent for social justice. Moreover, the consolidation of financial capital thesis, like the presumption that the state would be the site for embedded liberalism in the Global North, was built on a modernization theory–based approach to development that abstracted away from the lived reality of the Global South.45 The ready assumption was that with the right policy prescriptions, they too would industrialize and reproduce the redistributive institutions of the Global North—indeed in the early independence trajectories of several states, many borrowed heavily to emulate social protection mechanisms of the Global North, only to be told to reverse them within a generation under structural adjustment plans.46 Within states of both the Global North and the Global South, it also left out “relations of status”47 in theorizations of the South and of the North that are the center of contemporary transnational organizing.48 To acknowledge the impact of histories of transatlantic trade in labor (and not just products) through slavery between and beyond European territories and across the Black Atlantic incites us to recall that the conceptualization of labor as necessarily “national” was hardly historically obvious. It calls for a critical, historicized rethink of the spatialization of labor subsumed in capital relations (the object of property)—despite the historical anomaly of the contemporary moment49—as deeply transnational.

Fraser rightly admonishes us to pay attention to the issues relegated to labor law’s margins, in the hope of avoiding the misframing of justice concerns. She shows particular concern for questions that are misframed as national in scope, and that are assumed to call for a response at the level of the domestic, distributive state. What if another governance level better befits the analysis? While Fraser does not consider that all social justice issues are to be addressed at the transnational level, she does underscore the importance of explicitly identifying when a social justice claim should be understood as a transnational claim. Fraser, in her analysis of the scales of justice that include redistribution and recognition, adds the third, that is, (political) representation. For Fraser, depending on the subject matter, the level or scale of political representation may need to be readjusted, in an historically rooted manner, over time. In other words, the reframing does not occur across undifferentiated, transplanted terrain, but rather and in Saskia Sassen’s terms, across spatio-temporal orderings that recognize that the transnational is “implemented, reproduced, serviced, financed.”50 Through TLL, the power asymmetry between “finance” and “labor” is seen more clearly to be a problem of a mismatch in the latter’s scale of (political) representation.

To foreground the problematic relegation of labor to the domestic governance level is to call for greater conceptual clarity about the historical and contemporary reasons why the choice was made.51 But it is also a way to ask what difference is made if labor is recast transnationally. Fraser considers the absence of a Europe-wide movement of resistance to austerity to be an indication that political reframing of representation is not a complete answer.52 To rethink labor transnationally is also to call attention to the need to pay attention to the challenges to transnational solidarity.53

D. When the Landscaper Sees that Labor, Too, Is the Gardener

Transnational solidarity is where it becomes possible to understand most robustly the work that “labor” accomplishes in transnational law. TLL is a refusal to concede that the transnational has already fully been enacted, or to assume an asymmetry of power that cannot be addressed or resisted. TLL holds onto what labor law has always centered: emancipation.54 But to see emancipation in the idea of labor law, we need to shift the frame for long enough to look beyond industrialization and the contemporary welfare state in the Global North. Human beings, whenever their labor has been commodified and no matter how abjectly—as the history of slavery reminds us55—assert their humanity by engaging in resistance with all the power available to them.56 Social movements of the latter half of the twentieth century,57 and into the present,58 engage in a broad but infinitely recognizable process: that of claiming emancipation from above and extracting it from below.59 In the process, they construct not only counterhegemonic movements but an alternative legal imaginary60 out of which TLL emerges. They are precarious, volative, but also insurgent.61

Layered onto this discussion is TLL’s methodological dimension. TLL might even be thought of as centered around one overarching method—resistance through the collective action of working people—in search of new methods to mediate the social in the economic, transnationally. TLL proposes to reimagine the appropriate governance level by rethinking space and time, and centers the role of actors in relation to that space and time.62 TLL’s focus on resistance may similarly be reason to give some critical distance to emerging international law frameworks that privilege a responsibility to protect, as they may not sufficiently contemplate the power to resist63 out of which emancipatory movements have historically gained momentum. In parallel, since social movements that enact the transnational might not track easily onto some of the claims to social protection as framed around white male breadwinners in liberal market economies, they remove some of the “innocence”64 from claims of protection. They too remind TLL that labor law was never simply concerned with protection. It is because TLL centers a socially rooted understanding of resistance-based collective action that TLL is clear-eyed about the co-existence of alternative forms of legality, or “interlegality.”65 TLL—like labor law—has never been able to take as a starting point that state law is necessarily socially just. That is one of the reasons why the freedom of association is understood by labor law scholars to be recognized by the state, but not granted by it. The freedom of association is not teleologically rooted in an abstracted vision of natural law, but experiences of labor struggle. The ILO’s 1944 constitutional annex, the Declaration of Philadelphia, reaffirms that “experience has fully demonstrated the truth of the statement in the Constitution of the International Labour Organization that lasting peace can be established only if it is based on social justice.”66

Emancipation is at the heart of TLL’s methodological focus on contestation, disruption, transgression67 of unjust normative orderings. In this sense, TLL is necessarily more than the “presiding over an organized competition of national labour laws.”68 TLL may emerge as fragmentary, but it at once problematizes and offers points through which to resist the direction of social regulation under globalization. TLL draws from labor law a healthy skepticism about the role that the contemporary state can play. It is aligned with postcolonial perspectives that urge us to avoid confusing a form of étatism for emancipation.69 However, TLL retains what is at once a pragmatist and an utopian tradition of moving beyond critical discrediting, to reconstructive possibilities, in Santos’ words, a “sociology of emergence,” or of possible futures.70 Jean-Guy Belley seeks to hold the state responsible, while denouncing the excesses of traditional legal scholarship that may be too doctrinally focused on the state to assess, no less foster, law’s socialization or social embeddedness. Peer Zumbansen is concerned at once not to overshadow “alternative approaches to political legitimacy and legal order,”71 while simultaneously embracing the possibility that a decentered state might be particularly well-suited to recentering its focus on its responsibility to achieve social justice, without pretending that it holds a monopoly over how.72 In TLL, while social movements of labor take state mediations of the market seriously across governance levels, they do not only wait on the state. Emancipatory transnational social movements seek to keep spaces for governance actively in motion, by and for themselves. They understand space as not simply “out there” and separate from “law” but rather theorize space in relational terms.73 To the extent that TLL is also a way to construct alternative understandings of the relationship between the social and the economic, TLL actors struggle to keep in motion the challenge to a market fundamentalism that sees private law rules as naturally preexisting the social realm to which labor law turns its attention.74 Labor is at once an architect and a landscape gardener.

III. A Landscaper Worthy of the Name: Normative Thickening through International Labor Law: Selected Examples

A fair conclusion of the previous sections is that ambivalence toward TLL is at once exactly right, but also deeply insufficient. Rather than disengage with TLL, and seek solace in reimagining domestic action and a fortified but traditional ILO, TLL calls for rigorous analytical attention of its terrain. The inquiry is not in isolation from the domestic and the international, but rather takes the state seriously, and in particularizing it, looks closely at “the legal techniques at work in doing state work”75 in order to see its specificity. Rather, the following section sets out three preliminary bases upon which international labor law may well thicken transnational labor law. Delmas Marty affirms that if the landscaper intends to remain a “jurist,” she must be concerned about matters like normative settling, even if that settling is only temporary.76 Indeed, what temporal ordering is ever permanent?

This final section is not meant as a comprehensive legal mapping of normative thickening in transnational labor law, a topic to which the larger research project will turn its attention.77 It underlines three ways in which TLL acts upon the legal landscape as it represents it, inviting recognition of interlegality, attentive as it is to active processes of “continuous making and reiterating of social and symbolic order.”78 I argue that international labor law, and the ILO, provide one window into how these TLL engagements might be anchored.

The framework that is at the basis of this thinking is the ILO’s normative universe, its 190 conventions and 205 Recommendations—not all of which are up to date and which are undergoing a close and careful standards review exercise – although international labor law extends beyond it, to embrace key UN instruments such as the Universal Declaration and the two International Covenants.79

A. International Labor Law May Thicken Normative Content in Emerging Transnational Contexts

This is a use of TLL that most observers who consider international labor law’s transnational futures are likely to consider first. It is also the use that those concerned about the increased role played by nonstate actors may raise, underscoring the risk of supplanting, rather than buttressing the state, especially in developing countries likely to be host states.80 Consider a recent ILO study, which reports that as of December 2015, 76 agreements covering 135 countries included labor provisions.81 The ILO reports not only that more than half came into existence after 2008, but that over 80 percent of those that have come into force since 2013 include a labor provision. Moreover, 12 of the 31 investment agreements concluded in 2014 refer to labor rights protection, and reference ILO instruments.82 The statistics might seem impressive if there were a straight correlation between the inclusion of a provision and the actual protection of labor rights. However, there is a level of path dependency in some, including the first regional free trade agreement (distinct, of course, from the inclusion in the Treaty of Rome that established the predecessor to the European Union, the ECC), to include a “binding” labor side agreement, the North American Free Trade Agreement (NAFTA)’s North American Agreement on Labour Cooperation (NAALC). The NAFTA-inspired full chapter of the text of mega trade and investments agreement, Chapter 19 of the ill-fated twelve-member Trans-Pacific Partnership, has been revived by all but the United States of America in the so-called Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP).83 The United-States, Mexico and Canada Agreement has been considered a ‘gold standard’ on labour chapter inclusion, but still falls short on a deeper vision of social regionalism.84 There is real concern that the often elaborate labor provisions in many standard trade agreements merely keep labor groups occupied, without actually addressing the kind of social mediation that is needed to face the growing asymmetries in the emerging landscape.

These agreements’ labor provisions are therefore heavily contested, but the deep-seated discontent can readily be subject to seemingly unlikely political capture by populist, white supremacist discourse that callously kindles the divisions that are part of slavery’s legacy.85 The more fundamental concern, rarely and poorly addressed, is how real people—actual workers rather than market growth in the aggregate—will be enabled to adjust to trade dislocation, rather than simply be left behind and expected to pick themselves up by the bootstraps and earn the human capital necessary to be productive on the market again.86 Is this truly a matter of exclusively domestic—rather than transnational—concern?87

The emerging forms of alternative regulation are the basis of ambivalence. For example, there has been significant experimentation with normative thickening in corporate social responsibility measures. Initiatives like ISO 26000, in which ILO officials actively participated, are considerably more complex than the early one-page head office drafted texts. Howeover, the emerging forms do not change the regulatory focus on governing labor via the product that is bought and sold, transnationally—that is, was the T-shirt offered at bargain prices in a big box store actually made under decent working conditions that also happen to respect the environment? They do, however, thicken the frame of action and actors potentially involved in the process. For example, the much discussed five-year “Bangladesh Accord on Fire and Building Safety” involving two global union federations and 170 apparel companies, as well as the Rana Plaza Arrangement on payments to the 1,135 victims of the Rana Plaza fire and their families both reserve a role for the ILO that affirms both the importance of relevant international labor standards, as well as a degree of confidence in the ILO as a potential coordinator and even arbiter on claims administration.88 This ILO role—on request of the German government in summer 2016 to arrive at a large compensation settlement for victims of the 2012 Baldia factory fire from the one main German contractor89 involved—was also one that allied a relevant international labor standard and the ILO’s perceived legitimacy and ability to foster creative, experimental, if ultimately not terribly robust solutions adapted to the context. Without a doubt, the role of the democratic, postdevelopmental state—that poststructural adjustment in the era of the Washington Consensus is no longer enabled, even entrusted, to prioritize its citizens’ social well-being90—in both contexts will become a more visible factor in longer term analyses.

This is also not unidirectional, as the World Bank’s decision to exclude direct reference to ILO core labor conventions from its revised Environmental and Social Framework, dated August 4, 2016, while also weakening in the document that ultimately emerged, a number of provisions on worker protections that had been strengthened in the second draft developed through the Bank’s own consultation process. The ILO released the following statement:

From the outset the ILO expressed concern with Bank Management’s decision to exclude direct references to ILO core labour conventions from the ESF. These widely ratified conventions, enshrined in the 1998 ILO Declaration on Fundamental Principles and Rights at Work, have become key benchmarks for other multilateral banks’ risk management frameworks and international governance mechanisms, including the UN and numerous trade agreements. Their near-universal acceptance, which demonstrates the value of ILO membership, has allowed them to become the globally accepted baseline for fair treatment in the workplace and a minimum starting point for addressing labour and development. The ILO believes that their inclusion would set appropriate expectations.91

Crucially, the role played by the global labor unions and other actors in the creation of the Bangladesh Accord is an important part of the “experimental,” to be understood alongside and in relation to—rather than separate from—the role of the ILO. The interplay is not accidental. It is part of the settling process of a transnational legal order that takes international labour law (ILL) seriously.

Of course, the settling process may well be temporary; it is neither universal nor unidirectional. Far from detracting from the process, it calls attention to the need to theorize the setting in motion further, and to keep the attention on the actors and their ability to resist either the normative thickening, or the challenge to their exercise of the force of law.

B. Alternative Actors, Including Transnational Social Movements, May Build upon International Labor Law to Thicken Normative Convergence at the National Level

The second use of ILL in the construction of TLL arguably comes closest to traditional hierarchies of norms. Some might be inclined in this function to consider the way in which trade unions and other litigants invoke international labor law before domestic courts, a movement that astute observers of employer challenges to supervisory body jurisprudence on the right to strike recognize to be linked.92

An important example is found in recent ILO standard setting. Some might turn to the industry that was early recognized as global and literally deterritorialized, the maritime industry and the ILO’s innovative Maritime Labour Convention (MLC).93 Others might look to France, focusing on the 2017 legislation that builds on fundamental human rights and freedoms, to introduce into the Commercial Code a positive legal duty of reasonable “vigilance” upon head offices and contracting firms with portfolios of 25,000 or 40,000 with 500+ employees.94

I will instead reference standard-setting in which I had the honor to be heavily engaged: Decent Work for Domestic Workers, Convention No. 189 and Recommendation No. 201.95 Not only does it concern over forty times more workers than the MLC; it also concerns some of the most important TNCs, transnational agencies that have specialized in the provision of services across borders to the so-called tertiary economy and are heavily engaged in financialization processes.96 The standard-setting had as its catalyst social movements that have traditionally tended to be underrepresented in typical ILO tripartism. Indeed, the social movements coalesced around the ILO standard-setting.

Convention No. 189 and Recommendation No. 201 build heavily on comparative law experience in a range of national contexts. Although these include experiences of some states in the Global North, notably France and Belgium, they also include significant experiences from the Global South, especially South Africa and Uruguay. In many areas, though, they built on the transnational mobilization of domestic workers, whose claims were widely articulated and expressed beyond traditional structures, even during the traditional meetings of the International Labour Conference. Domestic workers were in most cases officially members of none of the three ILO tripartite constituencies. However, domestic workers used any formal and informal opportunity that they had to influence the direction of discussions,97 and by their very steadfast, even earnest presence, reminded constituencies that their standard-setting was miles away from abstract theorizing. They acted upon the ILO landscape, using the international institution as a critical arena for a transformative politics.98 In the process, they highlight the prospect of reframing labor—including their own significant labor migration—as a matter of political recognition, as per Fraser, transnationally.

At thirty-one ratifications,99 spanning most regions internationally including labor-receiving countries, Convention No. 189 has done comparatively quite well on formal, architectural grounds. A landscaper would look, moreover, to the ways in which Convention No. 189 and Recommendation No. 201 have influenced national law, and more broadly transnational action. Initiatives are underway across world regions to challenge historical labor law exclusions, to review a broad range of restrictions and practices across migration corridors, and to extend a range of social protections.100 Domestic workers have formed a transnational union federation and research network, and regularly support initiatives of their counterparts in different countries, but it might be too early for a comprehensive assessment of the network’s impact. It can, however, already be seen that by observing and acting upon the international landscape to obtain detailed recognition of their human dignity at work, domestic workers have been able to shift entire societal debates about inclusion, and help to build a new transnational legal order on decent work for domestic workers.101 Decent work deficits remain staggering. Domestic workers’ advocacy for international standard-setting has, however, challenged the erasure, to make domestic workers’ struggles visible to—and a part of—emerging, counterhegemonic, transnational legal order on decent work for domestic workers. To focus on the transnational legal order on decent work for domestic workers is both to acknowledge Shaffer and Halliday’s framework that “a collection of formalized legal norms and associated organizations and actors […] authoritatively order the understanding and practice of law across national jurisdictions”102 and to insist on sharpening that focus to acknowledge and dislodge historically rooted forms of asymmetrical power. This is the potential of transnational labor law and the spaces that its broad range of legal actors—like domestic workers themselves and their allies103—seek to hold open.

C. The International Labour Organization May Provide Purposeful, Deliberative Spaces for Transnational Labor Law’s Settling

Delmas-Marty remarks that the landscaper might well become a painter, when she attempts to capture the metamorphosis that is occurring—indeed, that the landscaper as gardener is helping to create. And while she acknowledges instability—clouds, which must be painted, and even wind—ultimately Delmas-Marty is so committed to order, that she presents a version of this emerging ordering, in the form of a multidimensional compass rose (rose des vents). Delmas-Marty seems to want to prevent legal storms.

Julia López López’s study of various forms of collective resistance to EU austerity in Spain paints a rather different picture, where there are definite storm clouds, and much inclement weather. For López, TLL might set a stage not necessarily for consensus, but rather for conflict that calls into question the status quo. The terrain of TLL becomes troubled, if not embattled, ground. In one of her examples, the ILO—an underresourced and reluctant adversary—becomes a different kind of actor, one whose institutional integrity requires it to act beyond its habitual intergovernmental means, to assert its relevance transnationally by recalling that Troika-proposed austerity measures in Spain must not contravene binding international labor standards.104 But while ILL, as interpreted by the ILO’s supervisory bodies, could be seen as a weapon in a battle with transnational neoliberal ordering, the ILO rarely claims that kind of space. The ILO’s leading architects have tended to prefer to understand the relationship through the lens of normative persuasion that deliberately fosters policy coherence across international and regional economic institutions.104 In this analysis, the TLL focus is similar but different: taking both the garden and the building seriously, it is the ILO that provides some shelter from the storm, an alternative space for deliberation on the normative landscape “after neoliberalism.”105

In other words, since place matters in TLL, it can be recalled that TLL’s normative thickening may be as much institutional as it is normative.106 The ILO as an institution buttresses but also usefully decenters the state through its tripartite structure. In other words, the ILO’s pre-UN Treaty of Versailles model of tripartism builds on an understanding that nonstate actors—specifically, workers’ representatives and employers’ representatives—are necessary to the legitimacy of decision-making that mediates the social in the economic.

There is no need to romanticize tripartism and good reason not to. Indeed, the ILO shows some necessary awareness of the strengths and limits of its current composition, but recognizes that work that theorizes the challenges in the abstract may miss some of the creative, elastic ways in which workers’ and employers’ groups have created points of inclusion on issue areas that cry out for broader representation.107 It might also miss the ILO’s opportunity to draw on its freedom of association–based, inclusive approach through the credentials committee: one that is alive to potential democratic deficits in some social movements and to foster broader-based representativeness without diluting tripartism.108 Rather than focusing exclusively or even primarily on composition, attention to the ILO as an inclusive space may facilitate creative thinking on its contribution to constructing the transnational. Laurence Boisson de Chazournes has emphasized this role by referring to the ILO’s dialogic function.109 Francis Maupain stresses that the ILO has an important “convenor” function.110

The joint ILO-International Financial Corporation (IFC) Better Factories Cambodia and various Better Work preferential trade arrangements might have been thought to be examples of the first use, thickening normative content. They combine countrywide coverage to textile and clothing industries, encouraging investment while subjecting all covered factories to ILO-inspired processes of continuous improvement based on the application of relevant international labor standards in relation to local labor law. However, my experience with one of these initiatives,111 in Haiti in the context of a highly participatory labor law reform process in which all of the actors sat down together where there had been no previous tradition of doing so, and expressed their aspirations for their country’s genuine development through the negotiation of the draft code, has led me to think quite carefully about the importance of space. In that reflection, there is one not quite present, but emerging future: the potential that the ILO might have, as it has prioritized social dialogue, to foster sectoral, transnational exchanges on intractable but essential issues like “living wages” in small least developed countries (LDCs) participating in the Better Work initiatives. It is understood that international labor standards have long stood for the significance of ensuring that wages are fixed through tripartite consensus. What might need adjusting, however, is the frame at which that social dialogue needs to occur. In other words, minimum wage fixing in a sector populated by small, low-waged developing countries that are at the center of a critically important experimentalist governance framework initiated as Better Factories Cambodia and proliferated as Better Work in states as disparate as Jordan, Lesotho, Vietnam, and Haiti, should not supplant the state, but might usefully be the basis of multilevel governance. Concretely, the ILO could facilitate discussions involving the tripartite plus actors in the relevant sectors who are already deeply engaged. This might include paying attention to those actors best able to foreground relationships between issues like paying a workforce comprising primarily working single mothers wages that fall well below the poverty line in urban areas even though they may be above the alternative of a subsistence level existence in rural areas, and those same workers’ extreme vulnerability to sexual harassment. The ILO, with its commitment not to use fundamental labor standards as measures of protectionism, has the credibility to engage this live issue in a more complex manner than the slightly sanitized Organisation for Economic Co-operation and Development (OECD)-framed debate over the compatibility between labor productivity and core labor standards allows.112 Steps toward transnational dialogue on wages and working hours in the industry have already been undertaken by the ILO.113 They hold the potential to offer a compelling way of thinking about how trade and labor are inherently linked, and about the need to shift the frame of political representation carefully to the transnational, by paying attention to the emerging patterns of relationship. They encourage the ILO to contribute to constructing the transnational in ways that embody a distributive social justice as concrete expressions of international solidarity. They should be encouraged.

IV. Conclusion: An Alternative Imaginary?

This chapter has made “the interconnections between law and spatiality, and especially their reciprocal construction,…core objects of inquiry.”114 It has worked with the landscaper, the gardener, even the painter to assess TLL’s challenge to represent labor, to challenge new and old forms of commodification, and to reframe labor transnationally. It has taken ILL in TLL seriously, to illustrate three ways in which normative thickening has occurred—in emerging transnational contexts, through TLL’s actors—including social movements of workers themselves, and with the shelter of purposeful, deliberative spaces that can allow TLL to settle.

Perhaps the most significant reason to map the landscape of TLL by foregrounding transnational futures of international labor law, is because the framework challenges a particular kind of “globalization of the mind,”115 reflected in how easily we get stuck as legal architects, thinking everything that can be done has been done once a building—however dated—seems to be in place, and indeed without paying enough attention to the environment.116 Delmas-Marty’s shifted frame, from an architect’s order, to a landscaper turned gardener turned painter, suggests that at some level, we have to cultivate an appreciation of an interlegality that is always dynamically moving between these spaces. That is, we must be able to conceive of a move to an alternative imaginary, if we seek to get anywhere near realizing alternative futures.

Ironically, the conceptual move need not take us far from what we already know and have experienced in the never entirely stable starting point of the field that is labor law. Rather, it should take us back to core engagement with thick histories of labor in action, of resistance and change: terrain in motion. These plural histories have shown, as the ILO Declaration of Philadelphia reminds us, that peace will elude us if we do not foster social justice. If there is a lesson from this current, precarious moment of resurgent nativism, it is that we need urgently to foster social justice—comprehensively, deliberately, and deeply.
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I. Introduction

At the start of the third decade of the new millennium corporate governance is, again, a very hot topic. Looking back at the changes in the general political economy after the height of the redistributive welfare state of the 1970s, on the one hand, and the transformation that corporations themselves and their legal and regulatory environment have undergone since that time under the influence of globalizing capital markets, on the other, the field is today a true laboratory of opposing views on market regulation, corporate responsibility, and, even, capitalism itself. The end of “embedded liberalism”1 and the emergence of regulatory frameworks which have since long been sitting uncomfortably alongside traditional categories of “public authority” and “private power”2 have been blurring the borders between differently legitimated regulatory authorities, posing lasting challenges for the assessment and evaluation of corporations’ power, the legitimacy of their actual functions in society, and with regard to their accountability to a wide range of societal stakeholders.3 This “big picture” understanding of corporate governance, which has been endorsed by progressive thinkers long before the global pandemic of 2020, is complemented by a continuing and today only intensifying examination of the role of the key corporate actors (shareholders, managers, directors, and stakeholders) and civil society in curbing short-term value-maximizing practices and not just a particular company’s ability to foster sustainability but with regard to the underlying system of capitalist market organization itself.4 The 2020 crisis brings these issues into sharp relief, making it even more important to track the evolution of the field to its present time.

In this chapter we identify and challenge two key narratives that have been in tension in the academic but also the more general writing on corporate governance ever since the rise to dominance of a shareholder value-oriented understanding of the modern business organization (section II). The first is a seemingly self-fulfilling law and economics perspective on corporate governance whereby the rise of shareholder value maximization is not only presented as inevitable but also as comprehensive and without alternatives. The second connects corporate law theory with a focus on the respective political economy context by engaging in detail with the actual, historically evolved and developing institutional infrastructures of corporate law creation, enforcement, and diffusion. We argue that these two perspectives on corporate governance represent two ends of a discursive spectrum. While the former—law and economics—eventually separates or “disembeds” corporate law rules as well as the entities they concern from the political battlefield of competing visions of market regulation, the latter—namely, the political economy perspective as representative, for example, of the “Varieties of Capitalism” scholars in the 1990s and 2000s—long insisted on seeing corporate governance as an integral part of a country’s larger economic policymaking and market regulation. With that, both perspectives remain at loggerheads with seemingly little room for compromise. Meanwhile, the premises of both the law and economics and the political economy approaches have respectively come under pressure, particularly in the last ten years or so in light of the systemic vulnerabilities of a finance-driven economic corporate system and under the influence of a diversification and transnationalization of institutional actors involved in initiating and shaping corporate governance norms outside the traditional confines of state legislation. Especially the global financial crisis of 2008—2009 and more recently the Covid-19 pandemic opened the door toward a more differentiated engagement with mainstream economic thinking and its underlying premises regarding efficiency and growth5 but also economics’ and economists’ approach to climate change and sustainability, but also to other collateral costs of predatory, financial capitalism, such as growing structural inequality, heightened vulnerability, marginalization as well as gender and race based exclusion.6

Sociologically, the political economy lens on corporate governance reveals a breathtaking proliferation of actors and institutions that are involved in creating corporate governance norms, which is at the center of our analysis in section III, where we provide two telling examples of what we see as a sustainable-oriented transformation of corporate governance norm-creation. The first case study focuses on the transnational shift from voluntary codes of conducts and international initiatives toward mandatory disclosure and, more recently, regulatory governance in the form of due diligence and expansive directors’ duties to address issues of environmental and social corporate sustainability. Another telling example of corporate governance’s evolution as a transnational and spatialized regulatory regime is reflected in the development of stewardship codes for institutional investors. These illustrate, as under a magnifying glass, the increasing pressure on corporate actors to effectively embrace normative policies that are geared at a more sustainable and equitable organization of business going forward.7 Both cases are indicative of the complex dynamics of regulating societal concerns within a relationship between state, corporate, and civil society actors.

In light of these findings, we argue in section IV for an understanding of corporate governance regulation that goes beyond the well-known and tired references to ‘state versus market’, which made sense in a Keynesian context of embedded market capitalism, but now rings hollow in a globally financialized and data-driven, pandemic ridden economy. A serious attempt to address the steep differences in socio-economic equality around the world and between regions, countries and markets today has to adopt a sociologically informed perspective on the transnational competition between different approaches to political intervention on national and supranational levels and their ability to respond to the comprehensively disruptive role that both financialization and digitization plays with regard to governmental aspirations to effectively regulate economic activities.8 Its fundamentally spatialized proliferation and its antipolitical functionalization by portraying corporate governance rules as ‘technical’ make the field a transnational regulatory concern, requiring a methodologically different response than those which have been at the forefront of debates around “convergence” and “divergence” until now. While these not only carry forward the bland opposition of “shareholders” and “stakeholders” but also regularly revert to the nation state as reference point for authoritative political “intervention,”9 the transnational nature of corporate governance in a globally interconnected economy has to address the “footloose” and “timeless” status of multinational corporations as nodal points in a widely globalized economy.10 Building on this, what we call transnational corporate governance aims at opening a research agenda for the twenty-first-century corporate governance scholarship which is based on a deeply contextual approach and on the development of a critique of a predominantly law and economics narrative of corporate governance.

II. Beyond Traditional Narratives of Corporate Governance

A. Welfare State Transformation, Financialization, and the “Law and Economics” Paradigm

The sheer explosion of corporate governance related scholarship since the 1980s and well into our present day cannot be understood without considering the larger institutional and geopolitical transformation that took place since the 1974 oil crisis, the end of the Bretton Woods system, and the unfolding of global financial markets.11 The dramatic shifts in international trade from the General Agreement on Tariffs and Trade (GATT) in 1948 over eight rounds of negotiations up to its abolishment and to the creation of the World Trade Organization (WTO) in 1995 and the emergence of increasingly liquid and effective markets for capital transfers form an important backdrop for the rise in significance of corporate governance.12 As the Keynesian welfare state found itself under intense pressure to adapt its institutional and normative foundations to the reality of globally integrated financial markets and the demands to cut public funding while becoming and staying internationally competitive,13 the emerging law and economics paradigm which had begun manifesting itself in creating efficiency benchmarks for just about every, hitherto, public service,14 would settle deeply in the “theory of the firm”15 and the proliferating understanding of corporate governance as the decisive framework for the administration of agency costs, control of management, and the firm’s access to financial markets.16 Within the discipline of corporate law itself, the particular theme of “corporate governance” thus emerged in the mid-1970s, directly related to the transformation that domestic welfare state regimes in the West were undergoing in light of the geopolitical shifts toward competitive markets and the transition from Keynesian welfare state regimes to a large-scale delegation of public services and responsibilities to private actors. The corporation continues to represent a key institution in this context, which further explains that a growing number of corporate law and corporate finance scholars actively endorse and embrace the idea of the firm as an investment vehicle in need of an effective and facilitative legal support system.17

This perspective is important as it allows for a more comprehensive contextualization of the fast-moving changes in corporate law doctrine and policy. Especially, as corporate governance became a key laboratory in further testing and perfecting the theory of the firm under these changing domestic and international institutional circumstances, we need to acknowledge the historical context for the rise to dominance of the neoclassical agency theory18 and the contractual model of the corporation19 and transaction cost economics.20 The shift to “free markets” and the receding critique of Keynesian aspirations to effectively administer or direct economic exchanges in a “borderless world”21 amplified the long-standing view of the corporation as a business, that is, above all, a profit-making vehicle.22 In this climate, much of the ensuing corporate governance scholarship and debate from the second half of the twentieth century well into our time has remained loyal to this understanding of the corporation, resulting in a predominant engagement with issues around agency and the separation of ownership and control.23 This approach rests on the foundation of seeing the view of the firm as a “nexus of contracts” and on understanding corporate law as “enabling,”24 rather than mandatory. From the law and economics perspective, corporate governance is mainly concerned with the balance of power between “the three key players—the executives, the board of directors and the shareholders.”25 Meanwhile, the analysis of various corporate governance components and processes under the agency theory as well as transaction costs26 economics has as its main aim the reduction of the organizational costs of running business through corporations, and the maximization of shareholder value on the basis of shareholders’ residual claims on the corporation. Normatively, the dominant law and economics narrative has provided support for the shareholder value maximization principle that privileges shareholders relative to other corporate constituents27—albeit in different ways and to varying degrees across different countries. Although the conventional law and economics assumptions and normative implications did not remain unchallenged,28 dissenting views in support of a broader stakeholder mandate, including the team production theory of Blair and Stout29 or the “pluralist” theory in the United Kingdom,30 stayed close to a property rights analysis of the firm,31 which supports the allocation of governance rights to all the corporate constituents that bear firm-specific risk and are, therefore, to be distinguished normatively from the more “societal” stakeholder theories of company law as these developed in Continental Europe and Japan in the twentieth century.32

At the same time, the extremely wide range of alternative, critical and even radical corporate governance projects can only partially be mapped through the concept of corporate social responsibility (CSR).33 The recent proliferation of normative arguments in support of corporate governance reform and the calls for a reconceptualization of the business corporate as a more responsible, sustainable, and accountable societal actor illustrates the shifts in perception over time.34 While the classical debate between Berle and Dodd in the 1930s35 is often seen as a key moment in the political-normative contestation over the firm and its social obligations,36 interventions under a “CSR” banner seem to emphasize the dominant theories’ continuing discomfort in relation to a firm’s nonshareholder stakeholders within the framework of corporate law,37 and with attempts to shift the attention to other perspectives on the firm.

The regulatory interventions on both domestic and international level, despite often being in the form of “soft law,” suggest that the steadfast defense of the corporation and of corporate governance as being exclusively and exhaustively concerned with rising share prices, continues to be contested, and even more now that the Covid-19 pandemic is sweeping through the world affecting businesses and corporate workforces.38 While not always related to corporate governance rules as such, the intensifying public awareness with regard to Western multinationals’ connections with and involvement in egregious labor and human rights violations in their supply chains has been another factor in driving regulatory and adjudicatory initiatives in recent years.39 Scholars and practitioners involved in transnational human rights litigation and advocacy have been underscoring the importance of local context, emphasizing the need to closely scrutinize the relations between corporations and local communities.40 This orientation casts a new light, firstly, on who must be considered as a “stakeholder” and as being affected by the corporation and, secondly, which wider societal and environmental interests may be considered to be in the scope of a corporation’s “sphere of influence,” a term which, since the failure of the UN Norms on the Responsibilities of Transnational Corporations and other Business Enterprises with Regard to Human Rights, has become widely perceived as in need of further specification and eventually contributed to the mandate for John G. Ruggie as the then newly appointed UN Special Representative of the Secretary-General for Business and Human Rights.41

By comparison, corporate governance debates per se appear to sail, for the most part, calmer waters. Despite a long and still growing legacy of CSR and, more recently, ESG (Environmental, Social and Corporate Governance) critique, the shareholder value-oriented agenda, to a great extent, continues to be the determinative reference standard and has been shaping comparative work in corporate governance in effectively boosting the idea of there being an overarching set of principles in corporate law which contributes to an allegedly global convergence of corporate governance principles.42 More recently, the now eleven authors of The Anatomy of Corporate Law emphasize the “functional” commonality of legal responses to similar coordination costs and agency problems across different jurisdictions.43 The convergence/divergence debate clearly left its mark on the corporate governance scholarly and policy debates in the late 1990s and early 2000s, not least because it touched rather directly on the issues around efforts among US experts to “export” Anglo-American corporate governance principles internationally. The heightened debate, carried out for the most part among political economists, political scientists and a smaller cohort of comparative law scholars,44 in retrospective appears to have remerged, unfolded, and receded at the time without the mainstream of corporate law ever really fully having become involved.45 The more active battlegrounds, as it were, for the struggle over convergence versus divergence46 have largely been and remain in Europe, with an important “test case” of the convergence thesis involved competing European and American concepts and understandings of federalism, harmonization, and regulatory competition, for example in the context of takeover law.47

Meanwhile, following the financial crisis in Asia in 1997 there is now a voluminous amount of research on corporate governance focusing on as well as originating in Asia, with particular emphasis initially on Japan but also on South Korea, Singapore, Taiwan, and, more recently, on China, India, and other Asian emerging economies.48 While most of this literature adopted the law and economics narrative of corporate governance and attempted to apply it in the different institutional environment of Asia, the main focus has been on the “functionally” different role that Western corporate governance mechanisms, such as independent directors, play in Asia.49 Even though this literature does recognize the different agency problems (principal-principal conflicts) faced by Asian businesses with controlling-block shareholders, it remains preoccupied with the law and economics framework of agency costs and functional substitutes.50 But insisting on the “comparative advantages” of different national corporate governance systems without taking into account the institutional context and the consequences of a financialization and hybridization of global corporate law norm-creation has clear limitations. As such, it is important to maintain a critical distance to an overly self-fulfilling law and economics argument according to which the rise of shareholder-driven, purportedly global corporate governance standards is not only inevitable but also comprehensive and allegedly “without alternatives.” Riding on the coattails of the globalization of finance, this understanding of the modern corporation was expressive of the legal-economic imagination of the 1990s, steeped in overtly triumphant endorsements of “end of history” shareholder value victories on the back of a widely shared belief that the state’s role should be limited to providing an enabling and facilitating regulatory framework.51

In retrospect, there can be no doubt that, along with its rhetorically universalizing impact on national, international, and comparative debates about the purpose of the financialized corporation and related corporate governance reforms, the law and economics narrative provided strong support for the argument regarding the superiority of private and decentralized methods of internal governance at the micro (individual firm) level over public policy. One of the principal normative achievements of the “private ordering” or “contractarian” theory of the firm is the treatment of corporate law and corporate governance regulation as contractually determinable and market facilitative private law, rather than public regulatory law.52 The explicitly anti-regulatory bias fit the time and had not much trouble prevailing in policy and scholarly circles, as corporate governance regulation displayed an increasing reliance on market-based, privately created best practice norms, codes, standards, and recommendations. The proliferation of national corporate governance codes as well as company- or industry-specific codes of conduct, statements of “good” or “recommended” practices by international organizations, and, more recently, stewardship codes for institutional investors that we will examine later53 testify to the growing consensus around a more indirect approach to “regulating” corporate actors by enabling, encouraging, and nudging them to use their internal structures and processes, particularly the board of directors and, more recently, the shareholders to formulate self-regulatory regimes rather than turning to “the state” to issue strong commands. In a recent assessment of this development, Andreas Jansson and his co-authors observed that:

It has thereby come to influence political, legal, and economic decision-making worldwide through a normativity—a set of norms and prescriptions derived from questionable conceptual assumptions and empirical observations—programmed into law and policy by means such as: strong common law-inspired formal investor protection and limited influence of blockholding shareholders (…); fair value accounting and extensive disclosure (…); high-powered equity-based executive compensation (…); and elements of corporate board and control structures such as independent or non-executive directors (…).54

But precisely because this direction of corporate governance reform was so tightly interwoven into the state transformation of postindustrial states in their efforts to develop attractive destinations for global investment, it is impossible to study the continuing evolution of the business corporation separated from this bigger picture of the political economy through which it is shaped and in which it is embedded. And, it is against this background that we understand the field as an integral part of the changing political economy of “state”-“market” relations today. As we will describe in more detail in the following section, this political economy perspective on corporate governance has a much longer pedigree, in fact, which well predates the thundering “end of history” clamor which did a disservice to a better understanding of how corporate law evolves over time.

B. The Political-Economy Perspective on Corporate Governance

The political-economy perspective on the business corporation predates the global interest in corporate governance which has set the tone for the last two decades, starting in the late 1990s. It is one which aims at a different contextual approach and studies corporate governance from within historically evolved political economies and, more specifically, against the background of existing and evolving frameworks of company regulation, industrial relations, social protection, and employment law.55 On that basis, then, scholars of history, economics, sociology, politics, and sociolegal change have argued for an analysis of corporate governance as part of studying the transformation of public and, increasingly, private governance regimes in domestic political economies.56 This political-economy approach challenges the main assumptions of the law and economics narrative of corporate governance by exploring more deeply the political structures that constitute institutional corporate governance contexts.

In that regard, the work done by political economists and management scholars William Lazonick and Mary O’Sullivan provides a rich and differentiated canvas of the many relations between corporate governance rules and the larger framework of “business,” labor, industrial relations, taxation, as well as antitrust law in an intensely globalizing market place.57 More recently, Lucian Bebchuk and Mark Roe have similarly taken aim at dismantling the convergence argument supported by the law and economics narrative by positing that the social forces and structures that shape legal rules, including history, politics, and ownership structures, are path-dependent and will constrain the globalized forces behind a global corporate governance convergence.58 Extending this line of thought, Reinhard Schmidt and Gerald Spindler added the concept of complementarity to the analytical mix of path dependence by relating it to the internal “fit” of the institutional components of a governance system.59 Because of the complementarity found in both insider and outsider corporate governance systems, Schmidt and Spindler rule out a rapid convergence toward a universally best corporate governance system.60 While these scholars focused on the aspect of complementarity within a (national) corporate governance system, the earlier work by leading “Varieties of Capitalism” (VoC) scholars Peter Hall and David Soskice highlighted the path-dependent, institutional complementarities between different subsystems of a country’s or a region’s political economy.61 By distinguishing the political economies of developed Western countries as liberal market economies (LMEs) and coordinated market economies (CMEs), respectively, VoC paints an arguably more differentiated picture of what actually makes up the landscape of corporate governance and its attending trials and tribulations. Importantly, VoC scholars have been inquiring into how firms coordinate their activities in five subsystems of the political economy, including industrial relations, vocational training and education, corporate governance, interfirm relationships, and employees, and, based on their findings, argued that the level of coordination between the different subsystems would make national corporate governance systems (especially CMEs) resilient to convergence.62 VoC had a profound impact on the larger debates around the then still very undecided fate of national political economies under the threat of what Joseph Stiglitz famously called “The Roaring Ninetees.”63 With a focus on institutional diversity, VoC scholars explicitly addressed the embedded, historically grown sociopolitical and cultural national corporate governance systems and thus underlined the relevance of competitive advantages of national differences. Based on these comprehensive findings, which themselves were the result of extensive empirical and quantitative work, they not only argued against a one-way convergence toward the Anglo-American market-oriented corporate governance system but, crucially, illuminated the complex political economy fabric of public and private law regulation of which corporate governance rules are a part.

The difference in perspective between the law and economics and the political economy accounts of corporate governance is significant, but it also has its limitations. In response to corporate law’s efforts to rethink the modern corporation in the context of a financialized and globalized economy, the political economy analysis is driven by the belief that business enterprises and their regulation have to be diagnosed as part of the larger regulatory shift that nation-state governments were part of since the late 1970s. From this perspective, the study of changes in corporate governance would not become insulated from a critical engagement with questions regarding the legitimacy as well as the scope of regulating corporations through law.64 But, it is the role and understanding of the state which makes the VoC approach biased towards a particular concept of regulation, one in which law, governance and regulatory activity altogether are seen as intimately tied to the state, even if that “state” has in reality been undergoing dramatic transformations with regard to its power and authority sharing with private actors. The related ground-shifting changes in the challenges with which state governments have been confronted in trying to adapt to the pressures of a fast-globalizing economy65 touch deep at the roots of a legal and political theory, which places the state at the pinnacle of a regulatory order. In some ways, then, the VoC approach put forward by political economists and sociolegal scholars can in part be read as an attempt to reignite a discussion not merely around the “modes” of governance but about the long-term goals and values, the determination of which should, in terms of a normative proposition, rest with the state and its democratic functions. But, arguably, herein lie some of the problems of an analytical framework which proposes a contextualized approach to the comparative study of capitalisms through the distinction of “coordinated” and “liberal” market economies (CME; LME) when the very survival of the institutional CME framework is at stake in a globalizing economy and a continuing fragmentation of regulatory authorities.66 Arguably, then, there is a continuing need to further adapt existing political economy frameworks and methods in order to more effectively capture the complex and layered regulatory dynamics unfolding in today’s transnational context.67 What has been emerging is a differentiated and layered landscape of norm-production, which cannot adequately be depicted one the basis of unidirectional normative assessments and requires an ongoing engagement with the intricate ethnographies of postnational political economies.68 None of this suggests a dismissal of the state and of its myriad and complex interventions in market activities. But, an updated political economy account must try to make sense of the transnational regulatory DNA of corporate governance norm creation which results from the interplay of public and private actors and brings forth a differentiated infrastructure of ‘hard’ and ‘soft’ law norms, generated and continuously amended through new and more flexible processes of ‘law making.’

This diversification and fragmentation of regulatory regimes pertaining to directors’ duties, shareholder rights, corporate ‘responsibilities’, workers’ and stakeholder rights has a destabilizing effect on the idea and the very existence of unitary political government. It becomes necessary to reckon with the emergence of increasingly specialized and functionalized regulatory regimes which result not only in a growing body of “norms” but in an inherently unstable, multi-polar governance assemblage. As governments, ministries and departments, lobbyists, industry representatives, unions, NGOs, institutional investors, shareholder rights activists, and a growing cohort of “ESG” stakeholders engage in norm generation and policy making, we find ourselves confronted with a complex picture of authority and legitimation. Building on the varieties of capitalism approach but taking it further by integrating insights from transnational regulatory governance, we suggest that it is in fact a multiplication of political economies in which corporations operate today. One dimension of this multiplication is spatial and manifests itself in a geopolitical diversification of corporate governance rules, which in turn unfolds through jurisdictional aggregations of rules originating in and being disseminated by competing systems. But, at the same time, this multiplication is both institutional and procedural, as it is driven by the growing number of institutional actors, banks, institutional investors, stock exchanges, and related expertocracies who intervene into the norm-generation and implementation process of corporate governance rules. In light of this spatial, institutional, and procedural multiplication of political economies, corporate governance can be understood today as an essentially transnational regulatory concern, which both cuts across and amplifies existing dynamics of harmonization versus competition, convergence versus divergence.69

Expanding on the analytically extremely helpful distinction made by the VoC scholars some twenty years ago between LMEs and CMEs, we want to underscore the need for a further differentiation of the VoC’s register of comparative advantage. Through a more focused engagement with the multiplicity of societal stakeholders that today claim an interest in “the corporation” as an embedded actor, what we see emerging is an increasingly complex landscape of “actors, norms, and processes” that shape the corporation, while also being shaped by it.70 In that regard, we argue for an investigation of the corporation in closer affinity and parallel situatedness with global value chains, which have come under heightened scrutiny as transnational regulatory regimes become increasingly integrated and, in turn, more efficient in insulating themselves from regulatory demands.71 Approaching the corporation in connection to present-day value chain capitalism sheds new light on corporate efforts to adopt and protect potentially very far-reaching sustainable business practices. These might encompass the treatment of a corporation’s workforce but may also extend to efforts of scrutinizing labor practices throughout a corporation’s and its affiliates’ value chain.72 Meanwhile, other corporate responsibility strategies today can be seen to be, albeit with varying intensity and success, aiming at designing and implementing a wider program of sustainability, which can span from self-imposed transparency norms regarding environmental protection, socially responsible investment, or community development.

III. The Sustainability-oriented Transformation of Corporate Governance Norm-Creation in Changing Policy Fields

Up until this point, we have seen how the two central accounts of corporate governance manifest the survival struggle of national corporate governance systems to adapt to purportedly global standards of shareholder-driven governance practices. But in the postglobal financial crisis (2008–2009) world the acontextual and universal superiority of shareholder primacy is less easily accepted by scholars and practitioners alike. It seems increasingly doubtful to negotiate the rights of and around the corporation on the basis of a simple juxtaposition of owners/managers and “stakeholders.” The corporation, as entrepreneurial institution, as investment vehicle and innovator, as ‘bulwark of the economy’, but also as employer, as “pathological” institution (Joel Bakan) of greedy pursuit and destruction, as key and largely unregulated manager, collector and user of privacy data and as guardian of old age security deposits, as deliverer of emergency services and ad hoc assistance, it is by and large in the public eye and provides a topic of scrutiny in everyday life. Illustrating an important generational shift, today’s societal stakeholders in “the corporation” live in a post-welfare state world, in which companies’ assumption of what their predecessors readily and naturally referred to as “public” functions is as normal as – arguably – the permanent ‘war on terror.’ As such, we approach and deal with the corporation with an emotional mixture of cynicism, resignation and ‘plus ça change…’ It is as such neither fully surprising nor earth shattering to think of a closer connection between corporations and human rights today. Both seems natural, if slightly hollow.

But, meanwhile, it is important to recognize that this apparent shift towards scrutinizing “the purpose” of the corporation again more in a public light manifests itself in different, as said, specialized regulatory sub-regimes.73 The current demands for a more critical reconceptualization of the corporation and its functions and responsibilities suggest that corporate law has continued to evolve since the CSR (corporate social responsibility) standoffs between Berle and Dodd in the early 1930s but also since the convergence/divergence discussion in the 1990s and early 2000s. Today, a for a long time exclusively shareholder-focused understanding of corporate law as a largely self-regulatory area is being subjected to a comprehensive and, it seems, newly energized and ambitious critique of what the corporation is, does, and whom it is meant to serve. Such ambitions are directed at a new and stronger idea of corporate sustainability—defined along environmental, social, and economic dimensions.74 Such ideas are taking center stage in today’s struggle with the power of and over the corporation – against the background of the biggest economic crisis the world has seen since the Great Depression. Whether such struggle may result in a transformation not only of the idea of the corporation but of the infrastructure and normative orientation of capitalist/post-capitalist economic governance, is the big question. The current moment of thinking during a pandemic about its possible aftermath has its precursors in long-coming critiques of a too narrowly conceived corporate governance model and should not be wasted.

To better illustrate the inroads of critical corporate governance projects, we provide two short examples of what can be described as a sustainability oriented transformation of corporate governance norm-creation each of which showcases different dynamics of regulating societal concerns within a relationship between state, corporate, and private (including civil society) actors. Both examples are reflective of the widely acknowledged need for flexible yet reliable, as well as sustainable, set of norms for globally operating actors and the communities with whom they interact.

A. The Changing Market-State Condominium in Sustainability-related Corporate Governance Regulation

The first case study focuses on what we see as a transnational shift from voluntary codes of conducts and international initiatives toward mandatory disclosure and more recently regulatory governance in the form of due diligence and expansive directors’ duties to address issues of environmental and social corporate sustainability. We understand this changing face of sustainability-related regulation as illustrative of the multistakeholder, but still fragmented norm-making processes and as indicative of the changing condominium of market- and state-driven corporate governance regulation.

The rise of multinational corporations and global production networks has been accompanied and shaped by numerous voluntary codes of conduct that relate to sustainability matters, such as environment, human rights, but also corruption and bribery.75 These codes serve as internal, voluntary value-setting and disciplining mechanisms and establish the minimum framework for promoting good citizenship and achieving long-term societal value. While academic opinions on the enforcement of such codes remain divided,76 prescriptively and normatively, as a matter of practical effect, these codes are today widely proliferated and constitute influential “instruments of co-regulation.”77 Among the most influential initiatives at the international level are the OECD Guidelines for Multinational Enterprises,78 the 2011 UN Guiding Principles on Business and Human Rights,79 and the UN Global Compact Principles.80 They all differ in their scope, coverage, enforcement modalities, and practical impact81 while sharing a number of the well-known enforcement challenges raised by company- or industry-wide codes of conduct.

It is perhaps not surprising, then, that a prolonged period of market-based norm experimentation is followed by a distinct return to state-led rule creation.82 A notable example was the EU Non-Financial Reporting Directive in 2014, which imposed transparency on large companies (public-interest entities) in relation to the impact of their activities on environmental, social, and employee issues, human rights compliance, anticorruption, and bribery matters.83 In the United Kingdom, these reporting obligations were transposed in the directors’ Strategic Report, which also includes disclosure requirements relating to gender diversity and greenhouse gas emissions,84 while France and Denmark long before the EU Directive mandated nonfinancial reporting.85 In the United States, despite the general trend toward voluntary CSR, corporations are required to make disclosures in relation to climate change.86 This regulatory transformation from voluntary to mandatory sustainability regimes is also observed in other regions. For instance, both China and India have adopted mandatory sustainability reporting regimes with the latter also having imposed a mandatory spend provision.87 While no uniformity in scope and content exists among national mandatory reporting requirements, a general problem plaguing such disclosure-based regulation is the lack of mandatory reporting standards that would allow for benchmarking and comparative analysis between companies. While there is little state-imposed regulation to adopt such standards, this gap is partly filled by transnational, voluntary disclosure regimes such as the Global Reporting Initiative, which has become the global benchmark for multistakeholder sustainability-related reporting.88

The effectiveness of disclosure-based regulation to induce behavioral change in companies and to achieve positive social ends continues to be a matter of much discussion and contention.89 As a possible way forward, different regulators, stakeholders, and businesses themselves have in recent years been placing more emphasis on due diligence processes. In the specific area of social sustainability (which translates into respect and promotion of human rights and other basic social rights), for instance, the California Transparency in Supply Chains Act 2010 on human trafficking and the United Kingdom’s Modern Slavery Act 2015 have introduced reporting and due diligence requirements to address the risk of modern slavery in businesses and supply chains.90 But commentators were quick to point out the weaknesses of both in enforcing risk-based assessment processes as they are mainly permissive and only require disclosure of due diligence, not due diligence per se.91 As regards conflict minerals, Section 1502 of the US Dodd Frank Act—despite its current weak enforcement mode92—requires public companies to report annually on whether their products contain certain Congolese minerals,93 while the EU Conflict Minerals Regulation which will come into force in January 2021 imposes prescribed due diligence procedures to importers of specific precious minerals and third-party auditing.94 Interestingly, the US and EU conflict minerals rules rely on the same five-step due diligence framework laid out by the OECD Due Diligence Guidance for Responsible Supply Chain of Minerals from Conflict-Affected and High Risk Areas.95 This is another example of co-regulation in the emerging sustainability-oriented corporate governance terrain and is indicative of the increasing linkages between industry self-regulation, nongovernmental organizations, and multistakeholder collaborative processes, and international and supranational organizations and states, which constitutes the transnational legal pluralist nature of corporate governance normativity today.96

The regulatory complexities of limiting negative externalities associated with corporate behavior by seeking ways of internalizing them into corporate governance rules become more accentuated in the context of transnational corporate groups or global supply and value chains.97 From a company law perspective,98 the issue arises from the generally territorial reach of the parent company’s law99 and the doctrines of separate legal personality and limited liability which appear at logger heads with the use of interlocking corporate structures that is typical for global value chain arrangements.100 The protection of environmental, social, and economic sustainability is significantly undermined because of the limited extraterritorial application of relevant company law in that regard.101 Commentators in the company law field have pointed to the salience of directors’ duties, on the one hand, and the mobilization of a more robust and norm-generating engagement with “corporate purpose”, on the other, in integrating sustainability issues into the business of the company.102 But national attempts to widen the directors’ duties to account for nonshareholder interests (outside of social enterprises), such as Section 172 of the UK Companies Act 2006 or Section 166 of the Indian Companies Act, do not have any extraterritorial reach, and even at the domestic level they lag behind in protecting nonshareholders due to their elusive enforcement.103 A regulatory breakthrough is therefore needed to encompass the liability of the parent or lead company for its subsidiaries or its global value chain, respectively. Sjåfjell, for instance, proposes the introduction of a duty to create sustainable value within planetary boundaries with the same remedies as for other comparable duties.104 While effective extraterritorial directors’ duties are still lacking, tentative steps at different policy levels continue.105 For instance, in 2018, the EU High Level Expert Group specifically recommended the EU Commission to strengthen director (and investor) duties by explicitly incorporating sustainability concerns, while the European Commission is exploring ways of harmonizing minimum standards for sustainable corporate groups.106 Some national legislators have also started to experiment with widening directors’ liability for sustainability risks. France, for instance, in a landmark legislation has expanded the duty of care (devoir de vigilance) for parent and subcontracting companies and requires certain large companies to establish and implement a public due diligence plan to identify and mitigate risks human rights violations in their operations, supply chains, and business relationships.107 The Netherlands has adopted a duty of care to prevent child labor,108 while the Swiss Parliament is currently discussing the introduction of a human rights due diligence law.109 While directors’ liability for sustainability risks in transnational corporate groups or across the supply chains remains embryonic, we are witnessing an emergence of transnational regulatory initiatives that move away from soft law or indirect disclosure-based regulation to the use of domestic legislative models in the form of mandatory due diligence and extraterritorial duties to address socially negative externalities of corporate activities.

This movement is deeply entwined with the globalization of business interactions, on the one hand, and increasingly shaped by a fundamentally financialized world economy, on the other. While there may still be a very long way to go to realize a “legal paradigm for supply chain liability”110 or impose a unified regime of criminal liability for negligence,111 we can recognize a very gradual hardening of the regulatory architecture addressing the protection of vulnerable parties and the environment in and around global value chains. We note, in particular, the significance of continuously evolving, innovative processes of engaging corporate actors in more meaningful collaborations around the elaboration of standards, ground rules and commitments. Albeit, from a traditional perspective, the unfolding of pluralist arrangements around new actors, norms and processes, continues to stand in contrast to the idea of a particular governmental actor, a parliamentary body or a court issuing a more or less distinct rule. It is by no means that these avenues are no longer being pursued. In fact, as the just cited examples suggest, we can witness an important ‘return’ to state-based law-making in this area. The challenge, however, continues in how to relate these interventions to the legal pluralism of present-day, transnational value chain governance – pursued by both state and non-state actors.

A crucial step towards understanding this interaction between the different, yet intersecting and overlapping regulatory interventions is to shift our attention away from the law as it is to the regulatory problem that requires our attention. Once we recognize the need for an adequate regulatory framework for a problem that is so inherently transnational in its expansive and de-nationalizing nature – as is the global value chain – we can begin to appreciate the relevance of a more empirically and theory-based approach. What this means is that both – the value chain as well as the corporation – need to be approached not merely through abstract legal principles but with view to their actual existence and function in society. This requires a continuous examination of what the corporation does, how it does it and with whom. The latter – namely the focus on those through which corporations act and with whom they interact – offers an expansive view of both internal and external actors in the corporation, the latter including stakeholders, consumers as well as those who are affected by the corporation in different ways. This expanded view draws on theory insofar as the doctrinal approach to the study of the corporation falls short of conceptualizing the corporation as an integral part of social organization more generally. Especially where, as we have described, corporate law doctrine focuses on the ‘nexus of contracts’, it mobilizes a liberal-individualist paradigm whose focus on the investor-manager relations regularly excludes all other ‘non-parties’ in the corporate contract. By focusing, instead, on the larger functional position that a corporation assumes in society, we are prompted to assess the driving forces of change in the way social life is structured and, inseparable from that, how business is organized.

There are crucial lessons to be learned for a different understanding of corporate governance in relation to global value chain governance. Both the chain and the corporation challenge a legal doctrine which represents the larger organization as an amalgamation of individual, contractual relations at the price of invisibilizing the corporation’s and the chain’s other ‘ties to the community.’ This is, again, where a political economy approach to the corporation and chain as a regulatory problem offers a more accentuated picture of the actual existence of the organization. Bearing important similarities to Karl Polanyi’s conceptualization of ‘embeddedness’ in his work on “The Great Transformation” in the 1940s, we are tasked today to make – actual – sense of global business organization. By contrast, the principles of separate legal personhood and jurisdictional boundaries can only go so far in explaining the legal relations inside the organizational infrastructure of hundreds and thousands of companies that make up the chain. The core reason for this shortcoming is not that these principles don’t address the legal nature of interlocked companies and subsidiaries, but that the application of separate legal person/jurisdictional boundaries principles falls short of capturing the relationships of power and dependency, The value chain and its manifold contractual and non-contractual dimensions become a regulatory challenge which does not stand in isolation to the field of corporate governance. Once we frame the value chain as a different type of business organization, it raises many of the same questions that have been put to the corporation and its place in society. As such, a more problem based, functionalist approach to corporate governance allows us to see parallels between the governance of value chains and of corporations, especially in addressing those who are affected by them.

Our core contention is to argue against an abstract model of the corporation (or, the chain) which results in misrepresenting what are the real problems for law in a globalized economy. A socio-legal approach to law in this context reveals a complex transnational infrastructure that knows no single author nor supreme authority while being charged with identifying rights and responsibilities for a wide range of stakeholders. This transnational infrastructure is legal pluralist as it continues to emerge through the interactions of public and private, formal and informal juris-generative processes which challenge us to rethink and relearn how law is being made today and how.

The correlation between “business” and “human rights” which stood at the outset of this section serves as a powerful reminder that corporate governance is and should be part of a more comprehensive approach to developing a law of market regulation. New combinations of public and private actors reveal themselves as drivers and authors of corporate governance norms, whose engagement with the corporation as a regulatory challenge must be seen against the larger background of adapting law associated with and resting in the nation-state to the realities – and, indeed, opportunities – of global social interactions.

B. Market Actors and Codes of Good Corporate Governance: The Case of Stewardship Codes

Before concluding our analysis, we want to briefly offer a second case study to illustrate the fundamentally transnational nature of corporate governance law making today. Our example concerns the development of so-called stewardship codes for institutional investors that have been an important element in the already described shift towards ESG. Their rise in importance needs to be assessed against the background of an ongoing proliferation of company-specific corporate governance codes,112 codes of conduct,113 and statements of “good” or “recommended” practices by international organizations.114 The growing dominance of institutional investors (both traditional and alternative ones) in global equity markets in the last three decades,115 and the changing corporate governance practices (ranging from informal forms of shareholder engagement to more aggressive forms of hedge fund activism)116 have together prompted the resurrection of the traditional, law & economics contention that institutional shareholders function as monitors of management.117 While the actual interest or capacity of institutional shareholders to play this role remains a matter of debate, policymakers, regulators, investor associations, and industry representatives around the world have been pushing for means to encourage institutional shareholders to more actively engage with their investee companies while promoting long-term corporate performance. Stewardship codes, which form an important step in that direction, follow the tradition of the more familiar corporate governance codes, as a nonbinding set of principles and best practices accompanied by recommendations and suggestions which directed at institutional investors (mainly asset owners and asset managers) and by extension to service providers, or in some cases the lawmaker.118 They are usually issued by public or private bodies and relate to the oversight corporate governance role of institutional investors to create long-term value for clients and beneficiaries. Their overarching normative aim is the promotion of corporate sustainability, which is meant to include the investors’ engagement with and the monitoring of investee companies as regards concrete corporate governance elements as well as the investors’ responsibilities toward their clients and end beneficiaries. Next to the focus on corporate governance questions, stewardship codes are directed at ensuring that conflicts of interests are avoided and reporting duties are met.

The first known stewardship code is the Code on the Responsibilities of Institutional Investors of the since dissolved Institutional Shareholders’ Committee (ISC), a private body comprised of four major UK institutional shareholder associations (insurance companies, pension funds, trusts, and asset managers).119 The ISC code became formalized as a “stewardship code” introduced in 2010 under the auspices of the UK Financial Reporting Council (UK code).120 The UK code was a response to the global financial crisis of 2008–2009 and the ensuing Walker Review of corporate governance in financial institutions.121 The UK code, revised in 2012 and again in 2019, counts as an important milestone in the more recent history of corporate governance regulation, having triggered a true surge of comparable stewardship codes and principles around the world. Today stewardship codes or similar principles can be found in twenty countries over five continents with many more jurisdictions putting the implementation of shareholder stewardship at the top of their corporate governance agendas.122 In addition, the International Corporate Governance Network (ICGN), whose members represent governance professionals from forty-seven countries, adopted the Global Stewardship Principles in 2016. In the European Union, the amended Shareholder Rights Directive introduced a pan-European regime of shareholder engagement and imposed disclosure obligations on asset managers, asset owners, and proxy advisers, akin to stewardship obligations that were incorporated in national codes,123 while the European Fund Asset Management Association (EFAMA) has adopted a stewardship code to assist its members in adopting best practices in stewardship.124

Stewardship codes are a key example for the new type of transnational jurisgenerative processes we have been studying under the auspices of a transnationalization of corporate governance. These codes have developed out of the interactions of governmental or quasi-governmental entities, stock exchanges, the business, academic and industry communities, and investor-related groups as a response to the rise of institutional shareholders in public equity and the need to improve corporate governance and market transparency in the post-financial crisis period. It is important to note that the origins of stewardship and the way it is currently understood globally by regulators and investors themselves mainly relates to the corporate governance role of institutional investors in listed equity, or in other words to the ownership responsibilities of institutional investors to their investee companies and own clients.125 Stewardship has, therefore, become a key corporate governance concern that complements national corporate governance codes, with a particular emphasis on this type of investors. From the perspective of transnational norm-creation what is interesting is that even though the stewardship codes vary considerably in terms of content, legal status, and origin, a distinctive feature of all of these codes is their extensive resort to nonstatist, nonbinding “soft-law” techniques, which provide flexibility and responsiveness to the investors’ management model while keeping regulating detail to a minimum. Some stewardship codes, including the Danish and Japanese ones,126 rest on the market-driven practice of “comply-or-explain” similar to corporate governance codes. Here the expectation is that investor-signatories to the stewardship codes will provide sufficiently high-quality disclosure statements, which will then be evaluated by their clients, beneficiaries, and the market in general. The effectiveness of this enforcement approach, however, ultimately depends on the quality of information disclosed and the institutional infrastructure conducing disciplinary action in cases of nonconformance or poor explanations.127 Other codes, such as the South African one and the latest version of the UK stewardship code,128 adopt the stricter “apply-and-explain” approach focusing on outcomes rather than compliance disclosure. But most stewardship codes, unlike the corporate governance codes, are completely voluntary. This usually reflects the nature of the stewardship authors, which in many cases are investor associations, such as the Brazilian Association of Capital Markets Investors (AMEC)129 or the US Investor Stewardship Group.130

On a substantive level, stewardship codes are part of the sustainability-oriented transformation of corporate governance practices and policies, but in a more perplexing way. Even though there are differences in terms of the specific content, authorship, and nature across the various stewardship codes,131 all stewardship codes that can be now found around the world reflect the view that shareholder engagement by institutional investors can be an enforcer of long-term, good corporate governance, while they recognize that powers come with responsibilities at both the corporate governance level (toward the investee companies’ stakeholders) and the investment management chain (toward their clients and end beneficiaries).132 All the national stewardship codes link the interests of ultimate beneficiaries with those of the stakeholders of the investee companies, despite variations in emphasis, substantive details, and context,133 thereby bundling together the corporate governance and investment management aspects of stewardship. Further, a majority (fourteen) of stewardship codes clearly links stewardship to the creation of long-term sustainable value for the investee companies.134 Eight stewardship codes make social, environmental, and governance (ESG) considerations central to stewardship and thereby re-bundle “socially responsible investment” or “sustainable and responsible investing” (SRI)135 into shareholder stewardship.136 This trend of advocating long-termism and ESG-aware investing through stewardship codes and principles is also supported by the ICGN Global Stewardship Principles,137 and is an important element of the 2020 UK Stewardship Code, which makes explicit reference to the need to integrate ESG factors with stewardship in investment management.138

Stewardship codes also play an important role within the wider context of international initiatives and regulatory developments that concern the related—but narrower—concept of responsible investment. Here the UN Principles for Responsible Investment (UNPRI) have gained market acceptance among investors.139 The overall aim of the UNPRI is to integrate consideration of ESG factors into investment analysis and decision-making and ownership practices (such as voting). The UNPRI is one of the almost five hundred worldwide policy initiatives which relate to sustainability-oriented investment practices, according to the PRI responsible investment regulation map.140 These include mandatory regulation relating to investors’ fiduciary duties which require the consideration of ESG factors, stewardship, and corporate governance codes that address ESG issues and government- or nongovernment-led corporate disclosure regulation. This impressive list of sustainability-related regulations is complemented by developments which are driven by investors’ associations themselves, such as the EFAMA code, as well as other initiatives including the Sustainable Stock Exchanges Initiatives,141 the UNEP Finance Initiative,142 and the Equator Principles.143

This demarcated regulatory web relates to the role of institutional investors in corporate governance and sustainability and is part of an emerging co-regulated governance landscape which has seen a significant rise of socially-oriented private corporate governance norm-production. This development still begs important explanations regarding authorship, agency, and, certainly, legitimacy. As we have argued thus far, the juxtaposition of state and non-state regulations as mutually exclusive fails to capture the present-day interpenetration of different regulatory regime actors and the processes in which they are involved. To thus attribute the expansion of sustainable-oriented corporate governance norm-production to the ‘retreat of the state’, on the one hand, and to allocate its rise to a sphere of alleged ‘market self-regulation’, itself driven by the mounting public pressure on corporations and institutional investors to embrace the idea of (social, environmental) responsibility, on the other, is a dead end. Such dualist depictions cannot capture the regulatory dynamics which, as we see, engage a myriad of state and non-state actors together. In reality, their blended private and public objectives, along with the oscillation between hard and soft law and the intersection of state ‘intervention’ and ‘market ordering’, challenges existing conceptualizations of corporate governance both normatively and procedurally.

IV. Confronting the Challenges for the Twenty-First Century: Transnational Corporate Governance and Future Research

In our account, we have argued for an understanding of corporate governance as part of a larger political economy analysis of transforming markets – and, states. Seen in the light of a continuing and expanding shift of public to private governance responsibilities across numerous sectors in industrialized and post-industrial societies144 the here observed transformation of sustainability-oriented corporate governance regulation and the development of stewardship codes and related principles by both private and public actors raise important questions also as regards the longer-term trajectories of market regulation. Such questions, which pose themselves with particular urgency during times of crisis, prompt us to reflect on the governance challenges pertaining to business organizations in today’s financialized markets in close relationship to those that arise from newly emerging relationships between public and private actors in transnationalizing political economies. Corporate governance norm-creation cannot conclusively be explained by drawing on simplistic representations of state and market. As we have tried to show, contemporary governance dynamics unfold in a transnational realm in which states, private actors, civil society groups, and a myriad of interest groups are competing with one another for knowledge, participation, and, certainly, power. As a result, traditional national, comparative, or international approaches offer few insights into the complex regulatory landscape which has been forming before our eyes – and more opportunities to critically engage with the actual formations of power structured around corporations and global value chains.

Effectively, our suggestion to revisit, to retell, and to reimagine the trajectory of corporate governance as a transnational regulatory terrain portrays the field as part of a larger project of studying political economy transformation. The globalization of capital in the absence of a “global state” or a “global law”145 is part of the new political economies of corporate governance. But, so are the newly emerging disembedded, financialized, algorithmitized146 governance regimes that mark today’s transnational institutional assemblages. Our two examples of sustainability-oriented transformations of corporate governance norm-creation illustrate the expansion and, at the same time, the deepening of national and regional policy spaces in a global economy but also a next stage in the continuing transformation of public-private corporate-lawmaking processes. The increasing digitization of global financial capitalism itself suggests at the same time, that the here described variety of regulatory, evolving “hard” and “soft” law instruments is likely to become even more volatile. In that sense, while we depict more recent efforts to revitalize and to give stronger effect to domestic corporate governance reforms aimed at sustainability or corporate citizenship in a growing number of countries, we have to ask how the transnational legal pluralism of global capitalism will continue to unfold and which how we should understand ‘the state’ and its role/s in that regard. While domestic regulation remains tied into specific, different normative legacies and the institutional and processual path-dependencies of distinct, local political economies, it is not entirely clear how these shape the functional pluralization of transnational corporate governance going forward. That said, a legal pluralist reading of corporate governance in a global context is already a significant step forward, as it helps render visible the co-existence, the interpenetration, and the interaction of different regulatory actors, forms, and objectives. National legal histories are as crucial as ever, as are empirically based, ethnographic accounts of how corporations operate locally and globally.

It is in that light that the analysis offered in this chapter should be seen in the context of the broader transformative trends in transnational law, global law, and legal pluralism. Our overview seeks to make sense of the distinct layers of comparative company law, of which ‘corporate governance’ is an important part, and institutional analysis. We have tried to shed a new light on the far-reaching reform processes in domestic corporate governance systems worldwide while, at the same time, hoping to explain the dynamics and the proliferation of fora where—through new (and old) actors and in reliance on and through the development of new processes of participation, drafting, dissemination, and implementation—new norms are constantly being created. Transnational corporate governance is here seen as a methodological laboratory to both track and inquire into emerging forms of authority and legitimacy. For that we need to scrutinize competing claims of effectiveness and testing the “real world” impact that emerging regulatory forms have on a wider set of stakeholders and “affected” populations. In that vein, a critical project of transnational corporate governance prompts a reconceptualization of the transnationally embedded corporation and its key actors as part of a comprehensive, interdisciplinary strategy to study the place, function, and the responsibilities of the firm in today’s financialized, globally networked economy, which exhibits continuities of exploitation and discrimination and is, at the same time, engulfed in newly emerging geopolitical realities and further shaped by the revolutionary forces of a technologically driven and determined digital economy.

Future research needs to engage with corporate governance as a transnational field which spans across legal-territorial borders in that its multidimensional nature mirrors the various functions that corporations play today in an era of continuing privatization and state delegation of formerly public concerns. In addition, given the economies of scale of a great number of multinational companies, discussions around corporate governance need to take a more expanded view of the firm and its socio-economic, political, and natural environment. As such, corporate governance as laboratory helps us understand and transform not only the rules for the internal operation and administration of large organizations but also to see the correlations between corporate and societal governance. With this tall order in mind, corporate governance rules must still meet the demand for effective governance strategies geared toward an ideally frictionless interaction between the company, its shareholders, as well as its differentiated local and global stakeholders. Part policy arena, part timekeeper of economic and financial transformation, corporate governance is a battle ground and conflict site for competing views of “the corporation”. These views are being negotiated between the poles of representing the firm as a private business actor, exclusively beholden to its owner-investors and a slowly more widely accepted understanding of the firm as a market and societal actor with specific responsibilities. Such responsibilities are being elaborated with view to the corporation’s employees, the local communities in which it and its many subsidiaries are located and operating, but also to the global communities of those affected by corporate action and the environment.
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 Transnational Art Law—Maps and Itineraries


Vik Kanwar and Jaya Neupaney




I. Introduction

The legal texture of the art world is difficult to capture if we insist on drawing stark lines between domestic and international, public and private, formal and informal, or substance and procedure.1 The art world is notoriously “informal,” “unregulated,” and “opaque,” with the role of law within it often ambiguous.2 It has been characterized as a market-driven sphere of production, transaction, and investment; an ethical order hostile to legal formalism and market-based values alike; a relational network tied together by reputation and relationships; a reserved domain of national patrimony and state-based protection; and a site for the traditional customs and usages of mercantile exchange (whether of durable goods, commodities, or culturally valued singularities). It is arguably all of these at once: a system of communication; of gift exchange; of service contracts; a value chain; an infrastructural zone, a semi-autonomous field, and a normative horizon. In short, much of the activity in the art world occupies precisely the space of interstitial and overlapping norms that Philip C. Jessup six decades ago called “transnational law.” In 1956, in the Yale Storrs Lectures, Jessup defined transnational law as “all law which regulates actions or events that transcend national frontiers. Both public and private international law are included, as are other rules which do not wholly fit into such standard categories.”3 This definition has been influential on scholars and practitioners alike, and one significant extension on this tradition has been a multidisciplinary transnational law framework (TL) focused on the investigation of “actors, norms and processes.”4 This scholarly TL framework encourages discernment of the operative layers of law in any given problem, and understanding of interactions among different levels, locations, and even conceptions of law. Despite the affinities between the TL approach and the terrain of the art world, there is not yet a field called “transnational art law” (TAL). In this chapter, we will describe the plausible scope of such a field.

If, as it is commonly defined, art law encompasses all legal aspects of the production, distribution, and transaction of art, as well as any other rights and obligations that govern art world actors and works of art, then transnational art law would at minimum help us see these relations across borders. Our own conception of TAL would go beyond this, drawing upon interdisciplinarity, criticality, and legal pluralism5 to understand a globalizing art world as a site for legal infrastructures and transnational imagination. This chapter sketches the broad conceptual contours of TAL, and then provides concrete suggestions for interdisciplinary research agendas. In the first half, (conceived as a “map”) we clarify what is meant by “Law,” “Art,” and “Transnational,” respectively in “transnational art law.” These conceptual interventions expand the traditional scope of “art law” and “transnational law” beyond their origins as practice-oriented fields established in the latter part of the twentieth century. In the second half, we will propose selected itineraries for an interdisciplinary TAL. These connect two constellations of interdisciplinary research (a growing body of “art and law” scholarship, and the stream of TL focused on actors, norms, and processes). We survey possible three levels of inquiry (called sociolegal, regulatory, and performative). Across each of these levels, we highlight recurring encounters with private law theory and economic sociology,6 and even this narrower focus leads us to numerous research paths concerning self-regulation, dispute resolution, and private law ordering as well as transnational and relational discourses within a globalizing art world. Given TAL’s equal proximity to other fields, such as museum studies and archaeology, one can easily imagine the flourishing of numerous deep and diverse research efforts under this heading.

II. Law/Art/and the Transnational: A Conceptual Map

If we were to ask a lawyer to “draw a map of the art world,” and ask an artist to “draw a map of transnational law,” what would each imaginary topography look like? How would these maps overlap, and if we combined them, even with errors and discrepancies, would we nonetheless have a better sense of an actual location? Would we find somewhere, amid the expected gaps and salient overlaps, the territory we are calling TAL? For the co-authors of this piece, a legal theorist and contemporary art curator respectively, this thought experiment is not far-fetched; it approximates our actual experience for a decade and a half each, in navigating these overlapping worlds, first separately and more recently jointly and in collaboration with other scholars and practitioners.7 Having found limitations in our inherited disciplinary maps, we take this opportunity to offer a conceptual map of our own. We begin by clarifying what we mean by: “Law” (section A), “Art” (section B), and “Transnational” (section C), respectively, when we speak of transnational art law.

A. What Is the “Law” in Transnational Art Law?

We begin at the tail end of TAL, with the question of law. The question here is not, at least not directly, the conceptual one of “what is law,” but the identification of what kinds of law tend to come into view in the art world context. If TAL is at some level an encounter between two mid-last-century constructs within the academic study of law: “transnational law” and “art law,” it is significant that both areas appeared first not in primary sources of law, such as in statutes or judgments, but rather in practice-relevant and “problem oriented”8 textbooks. In a definition synthesized from leading textbooks,9 art law encompasses all legal aspects of the production, distribution, and transaction of art, as well as any other rights and obligations that govern art world actors and works of art and cultural property. At its simplest, then, TAL would be the area of legal knowledge necessary to understand and/or facilitate these relationships and transactions across borders. Yet, in our view, if the preceding definition works, it is not because of the simple addition of the phrase “across borders.” Instead, transnational is shorthand for overcoming the obscuring effects of jurisdictional and analytical boundaries alike. We embrace a conception of TL attentive in practice to interlegal effects among pluralistic normative orders, and is in a scholarly form attentive to interactions among diverse actors, norms, and processes.10 TAL will be harder to locate in the headings of statutes, in public and private law in a world of legally walled-off sovereigns a than within the interstices of objects, producers, groups, networks, organizations relationships, and the means of infrastructures of production and distribution and discourses, and that constitute the art world.

Art law has always been problem-oriented and practice-enriched. TL offers an approach to seeing the law, and without abandoning the categories public/private and national/international, TL brings their contingent points of connection into view. It also places these in proximity to larger distinctions looming between formal/informal and law/non-law. On the formal side, a TAL practitioner might become aware of the complexity of allocating authority among multiple sovereign authorities (public) and the techniques by which nonsovereigns engage in lawmaking and dispute resolution processes (private). Private agreements, which generate standardization in some situations, add to an unacknowledged form of legal pluralism in others, generating both within and across borders, “systems of law numbering in the hundreds of thousands.”11 One finds in each room of formal law (public, private, international, national) a window from formal to informal and a trap door from law to non-law. The range of instruments with transnational effects include those overlapping public and private international law, but also associational and in-house self-regulation, and what is called “soft law.”12 As a methodology tracing interlegal effects, analogous to choice-of-law and conflicts methodology, TL widens its aperture to bring into view not only state-based jurisdictions (including interstate and suprastate), typical of public law, but also a virtual kaleidoscope of law-like activity that issues from private law agreements and less formal self-regulation efforts. TL provides a framework for thinking through the force of the applicable law and often the implications of non-law or less formal law.

The description of legal problems in art law textbooks has never hidden but also never identified the transnational character of the field. Much of what is contained in standard art law textbooks is amenable to a TAL framework, but what is missing is the transnational theory that properly accompanies the cases actually being discussed. and not only the obligatory chapter on public international law dedicated to treaty frameworks or the destruction or looting of art in international conflicts, and many also jurisdiction-specific comparative law, l Instead, TAL is useful in analyzing disputes riddled with choices. Consider this typical fact pattern, common to many reported cases. A title dispute arises between a “former owner” F.O. who lost a valuable painting decades ago, and a subsequent “bona fide purchaser” B.F.P. who innocently buys the painting for value from an apparently reputable source, unaware of its tainted provenance.13 The case begins when F.O., resident of a foreign country, locates the painting, and files a complaint seeking its return. B.F.P. moves to dismiss the claim under a procedural or substantive theory. Beyond these bare facts, details will vary: the former owner or the subsequent purchaser may at times be an individual, a museum, or a nation-state.14 These details matter enough to push the case into the frames of private property or cultural patrimony, of restitution, repatriation, replevin, or return. For standard curricular purposes, this case could be used to teach a substantive legal doctrine (e.g., common law replevin), a procedural one (e.g., statute of limitations), or a hybrid between substance and procedure (e.g., adverse possession). One might find a divergence among jurisdictions, each developing legal tests (good faith, due diligence, the demand-and-refusal, or the discovery rule) based on the cumulative weight of previous policy determinations. The outcome could then be contingent on multiple factors involving choice-of-law, choice-of-forum, and international treaties. Still, particular national systems enforce not only their own statutes and case law, but also the many hybrids generated by drawn from historically distinct sources (e.g., business practice, lex mercatoria,15 the Uniform Commercial Code in the United States, differing national laws,16 or international treaties).17 Whatever the purposes of discussing such a case, a larger lesson could be lost. If applicable law is a matter of time and place, local knowledge is essential, and so, increasingly is translocal knowledge.

Such a case is already thoroughly “transnational,” and in multiple senses. Certainly, it takes place “across borders.” It would likely cross the quadrants of public, private, national, and international. There are other, contingent crossings: the hybridization of substance and procedure; the application of international or transnational rules at the domestic level; the background context of states trying to harmonize their legal regimes; and crucially, the transubstantiation between law and facts. Foreign law is sometimes introduced as “fact not law.”

The very existence of transnational norms and mechanisms could also provide facts that recalibrate the law. Here, as a factual matter, the transnational infrastructure of art provenance and asset tracing is crucial. If F.O. is expected to show due diligence, would she now be expected to consult resources of provenance research by transnational public/private bodies, such as the transnational database Art Loss Register, to demonstrate she has not abandoned her search? On the other side, B.F.P., buying a painting with an unclear provenance might now be expected to mitigate risk through a UCC lien search, chain of title documentation, or a search for import-export documentation, for example. Finally, to one’s relief or despair there are the possibilities under the headings formal/informal and law/non-law. “Informal” can describe recourse to alternative dispute resolution. It is worth noticing that the binary win-lose structure of litigation is unlikely to yield an outcome acceptable to both parties, and yet the multiplicity of forums and bodies of law keeps hope as well as despair in play. The prospect of an uncertain outcome could incentivize negotiated alternative, such as a joint donation to a museum or securing agreement between parties that they would share proceeds or liabilities, or unbundle the rights to possess or display.18 It is important to remember, though, that any agreement that follows will subsequently have to be enforceable, once again probably in court. Therefore, it is not as if the law would then disappear to be replaced by the bonds of affection and stable trust.

Despite the pedagogical value of the preceding fact pattern, a dispute between two innocent strangers is less typical in the art world than those where relationships already exist. According to UK art barrister Norman Palmer, if the “art world places much reliance on confidentiality, on close personal relations, and a corpus of grey letter law: ethics, guidelines, conventions and codes rather than legal rules,” this is because of “a desire to be seen to act elegantly or fashionably as well as honorably.”19 How one views a handshake deal—as an image of trust or opportunism—is a kind of Rorschach test for how one views integrity more generally within the art world. Finally, law is also a domain of knowledge.20 Like many others, it shares its name with its “object of study.” More obviously than most, it is also a “field of regulation” and a “repository of norms.” In its affinity to systems theory, TL alerts us to the rabbit hole of questions regarding the code law/non-law; in its affinity to legal pluralism, to the endless variety of ways this distinction can be drawn. In some ways, even as TL challenges orthodox understandings of law, with a trajectory toward legal pluralism (getting beyond formal/positivist notions of law) and interdisciplinarity (getting beyond internal/vocational understandings of law), these increase rather than diminish opportunities to view the legal dimensions of problem-spaces more commonly described in non-law terms. The art world provides numerous opportunities of this kind. As we turn next to the meaning of “art” in TAL, it is equally important to understand what we understand an “art world” to be.

B. What Is “Art” in Transnational Art Law?

Coming next to the meaning of “art” in TAL, our purpose is not to attempt to answer a perennial question of aesthetic theory (“What is art?”) but to determine and delimit the scope and subject matter of TAL, but to take a limited assessment of concrete question (Is this art?)21 For making a binary determination between art and non-art, there are two general approaches. The first approach can be called “the art law sense of art.” Here, TAL sets its scope in relation to conventional lists of qualifying media, found in positive law, sometimes called fine art or visual art: for example, paintings, drawings, sculptures prints, photographs, and installations, limiting these further by their rarity or other criteria.22 An equally conventional but less tautological approach. This second approach leaves the definition open to unanticipated objects, delimiting these by social ratification by reference to specific actors or processes, such as the bona fides of the artist creating the work, or expert determination.23 In terms of aesthetic theories, it rests on institutional theories, which hold that work becomes legible as art through the social processes of “art worlds.” One might think that in legal contexts, there would be as many definitions of “art” as there are contexts for its protection, delimitation, regulation, or facilitation. “In fact, the law relies on these two approaches, and hardly ever in isolation. Instead, the question “is this art” is only a fragment on the way to other questions, requiring expert determinations by legal and art world actors alike. (“Is this art valuable?” “Is this art marketable” “is this art authentic? Is this art protected?” “is this art offensive?” or “Is this art mine?” The law contributes to, but does not control, a larger social conversation on the definition of art. For TAL to offer relevant answers to the questions above, the development of an “art law sense of art” must remain tethered in part to by “art world sense of art” tied to historically specific systems of production and distribution.

Artists create contemporary work through nontraditional methods, materials, and technologies that defy a priori categorization. Through an internal discourse-specific system of production and distribution, these contingent objects of art rely upon the deep conventions linking them to existing practices that render them relevant for inclusion.24 This is only further confirmed when we look at the nature of objects normally excluded—motion pictures, music, book publishing, film, television, music, radio, live theater, fashion apparel, literary publishing, and interactive digital media. A film or a book, produced or distributed under the conventions of the motion picture or publishing industries, does not conventionally belong to the art world. However, if it follows the conventions of the art system, a unique print of a film or a singular book potentially becomes knowable as art. It is not in the first instance, lawyers who separate the definition of a videotape as an art object or as a distributional unit for a motion picture, but the internal conventions of those milieus. Yet, the transformation is not one-directional: copied into unlimited editions, it becomes again an ancillary product of some sort, like a postcard of a master painting. Second, “cultural property” objects of importance for archaeology, prehistory, history, literature, or science—“musical instruments, film, flora, furniture, postage stamps, literary manuscripts”25—is conventionally linked to art law through museology and international treaties. The “art law sense of art” expands to embrace museum objects because the objects participate in an art-world-specific museum practice, or that rare collectibles become art when they are auctioned as art but, more likely, because they are larger categories that sometimes embrace art. Though it might seem that “art” is expanding to embrace cultural property or cultural heritage, they all fall under a larger category, like “cultural goods,” “artifacts,” “protected cultural objects,” or “culturally valued singularities.”26 The same would be true of intellectual property, expression, or assets. Finally, one would look beyond the art/non-art binary, and realize that there is scope for art to be “art but not only art”: a commodity, a durable good, a collectible, an antique, a service contract, collateral for debt, contraband, and/or a financial asset, for example.27 It is the existence of such systems of inclusion and exclusion that should be foremost in the formulation of TAL.

This conception dovetails easily with institutional theories of art holding that the boundaries of art are only determinable within an “art world.” The interdisciplinary version of TL focused on “actors, norms, and processes”28 In his classic study, sociologist Howard Becker defined “an art world” (there are many) as an activity of “the network of people whose cooperative activity, organized via their joint knowledge of conventional means of doing things, produce(s) the kind of art works that [particular] art world is noted for.”29 A few institutional theories have described art worlds as normative outlooks and associated practices.30 More often, however we see actors in the participating in processes as constituting systems. Before Becker, the critic and curator Lawrence Alloway defined the art world as a “system” of “original works of art and reproductions; critical, historical, and informative writing; galleries, museums, and private collections. It is a sum of persons, objects, resources, messages, and ideas. It includes monuments and parties, esthetics and openings.”31 Artist and critic Martha Rosler divided clusters of art world actors by their function: “lookers” (the critics, reviewers, and historians); “dealers” (commercial and nonprofit galleries), “buyers” (connoisseurs and collectors who form the nucleus of sales and appreciation); and “makers” (artists who supply the goods).32 This approach culminates in Sarah Thornton’s bestselling ethnography Seven Days in the Art World (2008), which chooses contexts such as the art school, the biennial, the museum, and the magazine to convey a variety of insider points of view.33

In terms of bridging the internal point of view with the dualisms common in legal theory, the art world maintains its own public/private distinction. Nested within “private” we have salient sectors of the art world: noncommercial/commercial, primary market/secondary market.34 The primary market refers to the artists themselves and to their representatives (especially dealer-gallerists). The secondary market refers to sales by subsequent buyers and their representatives (usually auction houses).

Beyond the conventionalism of these sectors, here is relative consensus within the art world (and an increasing focus of research) that through an intersubjective process, a range of art world actors (educators, curators, galleries, critics, journalists, collectors and museums) jointly or sequentially “endorse” artworks, all at once conferring approval, consolidating connections, producing meaning, supporting careers, and establishing reputations. One shorthand for this is the production of “value,” but if value has social, aesthetic and economic dimensions, the process that has held the most fascination for social scientists has been not the production and reproduction of norms, but the setting of prices of art works. Theories of value referring to worth, pricing, enrichment,35 valorization, validation, or valuation36 are of interest not because they engage every sense of “value” but because they seem to establish economic value without standard economic theories referring to labor/materials or supply/demand. Social scientists have redescribed the art world in functional terms as a system, network, circuit, subculture, discursive community, circuit, or chain.37 These depart significantly from the characterization as a “market” as the primary mechanism establishing prices of goods and services.

External characterizations expand the meaning of “markets” beyond the primary and secondary markets, to a common conflation of the “art world” with the “art market,” as a category to capture the whole, disaggregate that into regions (“emerging markets in Asia”) or sales categories (e.g., “Post-War and Contemporary”). The term “market” can also take on a series of non-economic meanings, to embrace other circuits of exchange broadening to culturally embedded or alternative circuits of exchange. Thus a commercial market, financial market, black market, gifts or donations, or the theoretical exchange value concentrated in museums and technically “off the market”) could refer to several senses of production or exhibition and even alternative economies of exchange (such as gifting, smuggling, museum accession, and financialization). It is difficult to decipher oft-repeated statements such as “if the art market were a country, it would be the 67th biggest country in the world by GDP,” or that the “art is the largest unregulated market outside of illegal drugs.”38

Circling back to the meaning of “art” within TAL then becomes neither a specific aesthetic understanding of objects nor a market category, but a name for an effective order of some kind, a cultural or normative order. Increasingly, these actors are seen to act collectively, not only to produce art but also to produce knowledge, value, and norms, and in so doing, to reproduce the art world itself. From the point of view of TAL, actors (artists, gallerists, critics) in addition to being described as market operators, gatekeepers, and tastemakers would also be seen in some contexts as stakeholders, regulators, self-regulators, and claimants. We would focus now on the norms systems of norm-generation and enforcement. It would also confer epistemic power on expert intermediaries (whether directly or through structuring warranties and indemnities, or shifting burdens of proof), who have the power to authenticate. Seen through a TAL lens, the ordering of the art world would be understood as the ordering of governance and normativity in addition to the production of knowledge and value.

C. What Is the “Transnational” in Transnational Art Law?

Finally, what do we mean by “transnational” in TAL? Certainly, we extend the plain language sense of “transnational” (“across national frontiers”) to art as well as law. More importantly, TAL brings from TL particular intellectual habits of thinking about relations “beyond the state” but not necessarily “beyond the law,” explicitly applying that approach to the specific task of mapping the art world. For the purposes of this section however, we will go beyond these meanings and view conceptions of “transnationality” endogenous to the contemporary art world. There are two aspects of this discourse, rarely engaged together, which can be called transnational “imaginaries” and transnational “infrastructures.”

Peter Osborne finds the transnational “imaginary” (used as a noun) embedded in least three locations in the art world: the global integration of art markets,39 the large-scale international exhibition,40 and the individual practice of contemporary artists.41 For Osborne, “global transnationality,” is a socio-spatial projection accompanying the “contemporary” which at the end of the 1980s displaced an “internationalist imaginary” dominant from 1848–1989.42 We would be cautious before grafting this periodization onto the intellectual history of the transition between international/transnational in any other field, including TL. Yet art historian Caroline A. Jones confirms the gradual shift in sensibility between 1950s and the 1980s, offering similar characterizations in the differences between art biennales and international expositions and world’s fairs of the century before:

From a former discourse stabilizing around “internationalism” and “the world picture” to a set of multiplied practices and discourses prefixed by “trans” (translational, transactional, transnational, transcultural), which have had the effect of announcing the global as a newly insistent category. “Global” shifted from an adjective to a noun by the end of the 1980s, and “transnational” increasingly replaced “international.” New terms were needed for naming new states of being—no longer about relations between nations secured behind borders, but about a desiring and restless globality that knits citizens together through nets, nodes, and webs.43

Jones’s evocation of webs is particularly apt for our purposes. Webs, especially spiderwebs, have since antiquity provided a metaphor for binding and entrapment, as well as fragility and immateriality.44 Only in the last century did they also gain the connotations of connection, through the tracing of meaning as well as the fabrication of sociality.45 For the authors, spiderwebs also served as an occasion to think the transnational the contemporary imaginary to transnational “infrastructures.”

In 2014, we attended the hub exhibition of a project curated by the New Delhi–based artist collective Raqs Media Collective.46 On the last day of the exhibition, we took some extra time to experience two impressive works in an apparent “network of networks”: The first work, Tomas Saraceno’s literal spiderweb sculpture cinematically lit in a dark enclosure, staged near a video installation by Hito Steyerl. The pieces on display both dealt in the broadest terms with “webs.” Saraceno’s piece, a sculpture of spiderwebs entitled “social…quasi social…solitary…spiders on hybrid cosmic webs,” was woven by two spiders from different geographic locales and lit to illuminate the resulting network, takes webs and nets metaphors for everything from the cosmos to our communication systems, from entrapment to sociality.47 It is also a reference to his sometime-collaborator sociologist Bruno Latour’s actor-network theory, wherein nonhuman “actants” (the spiders) collaborate with humans, toward co-creation of experiential artworks, and potentially the art system as a whole.48 The second piece, Hito Steyerl’s video work, Lovely Andrea, recirculated from other past Biennales, wove a separate narrative through a homage to bondage art, debt bondage, and a strategic appropriation of 1960s Spider-Man cartoons.49 Both works belong generally to a transnational movement de-emphasizing the primary and secondary markets, and reconfiguring the terms of prestige. By setting the works across from each other, the curators pulled together through visual puns a sense of a networked world, at times obdurate and inconvenient, but increasingly immaterial. This work stood in for a network of networks, concepts of dematerialization, transcendence, and yet connection. To us, they suggested a form and content tied to the transnational contemporary, rhyming in some sense the “transnational” apprehension about being constrained by anything law-like with the heterotopic, anomic, and relational. The curatorial notes also referred often to “infrastructure” but these particular works, at least at first, seemed less amenable to that concept.

Whatever the stated intention behind a critically reflexive and site-specific work, it is ideally open to the contingent relations that come into play around it. What we are calling a transnational “infrastructure” came into view quite suddenly the last day of the show when we were asked by the curatorial assistants to provide our professional opinions on an unusual logistical and legal dilemma. While Saraceno had long since departed India (leaving the spiders to be freed and the work presumably have been destroyed once the show was over),50 quite unexpectedly, two separate offers to “acquire” the work emerged (from a major contemporary artist and a major collector, respectively). The potential sale, gifting, or transfer of the Saraceno work raised dilemmas of a mixed legal-logistical character, but only if one chose to engage with these discourses. Although the work had crossed borders as little more than a jar of two or more spiders and a dozen pipes, evading even minimal documentation, it now had a tangible form and fungible value. As we reverse-engineered Saraceno’s process to understand what would make the work legible in legal and market terms, the logistical challenges forked as follows: art world norms allowed moving the fragile web as only one option, and recreating it under the artist’s instructions as another. Failing any agreement, the work would have to be destroyed as assumed. On the legal level, before leaving to the parties the delicate matters of contract terms and payment, or alternatives, we mapped the hypothetical requirements of transnational shipping documentation, tax treaties, and insurance.

Soon enough, at least for us, the spiderweb sculpture rematerialized across multiple divergent conceptual frames: exchange value versus social value, gift economy versus market economy, legal knowledge versus legal regulation, moral rights versus economic rights, goods versus services, regimes of sale versus exhibition, as well as labor, material, transport, temporality, waste, and destructibility. There appeared to be a kind of conceptual web, linking these infrastructures requiring the conversion of terms across these fields, but no easy answers. Leaving the end of that story to suspense (or a discretion required in the art world), we will emphasize only its main implication: nested within one sense of the transnational fully on display (the transnational “imaginary”) was another, hidden until activated through the contingency of a conversation (the transnational infrastructure).

No less important, the chain of connections had the ancillary effect of awakening us to the infrastructural undercurrent of the other artwork across the hall: Hito Steyerl’s video projection. In light of the considerations facing us with the Saraceno work, we backed into a second reading of Steyerl’s work, who as an artist and a writer has been thematizing “duty free art,” her term for what architectural theorist Keller Easterling calls “infrastructure space.”51 Steyerl’s writings on infrastructure share with Easterling a central image: the Geneva Freeport, a tax haven and its fabled art storage facility, secreting uncounted Picassos for the Panama Papers set, providing a sinister counterpoint to the transnational circuit of art fairs and biennials. Steyerl and Easterling bring us full circle to the less perceptible points of contact between the art world and a transnational legal order. The nodes and networks they connect include free trade zones, tax shelters, or the public-private governance of the ATA Carnet system and Free Ports. Easterling writes of the “the zone” as “heir to the mystique of ancient free ports, pirate enclaves, and other entrepôts of maritime trade,” reminiscent TL’s perennial invocation of the ancient lex mercatoria and maritime law. As a legal instrument, these zones are “exemptions which are sometimes mixed with domestic civil laws, sometimes manipulated by business to create opportunistic mixtures of international law, and sometimes adopted fully by the host nation.” This quasi-legal infrastructure space can be understood by the “TL sense of transnational,” critically attentive to hybrids of public-private, state-nonstate, and formal-informal practices, norms, and processes. Perhaps to avoid the art world sense of “transnationality” Easterling herself coins the term “extrastatecraft” (“outside of and in addition to statecraft”) referring to multiple forces—state, nonstate, military, market, nonmarket—that are legible on a map of the transnational. In dialogue with Easterling’s concepts in her video installations and critical writings alike, Steyerl’s writings on “duty free art” are less forgiving and more consistently trained on the art world itself:

Art’s conditions of possibility are no longer just the elitist “ivory tower,” but also the dictator’s contemporary art foundation, the oligarch’s or weapons manufacturer’s tax-evasion scheme, the hedge fund’s trophy, the art student’s debt bondage, leaked troves of data, aggregate spam, and the product of huge amounts of unpaid “voluntary” labor—all of which results in art’s accumulation. In Freeport storage spaces and its physical destruction in zones of war or accelerated privatization.52

If Easterling’s writings provide a close complement to TL more generally, Steyerl brings these in proximity to TAL; together they contribute a mature critique, avoiding some of the clichés and pitfalls of transnationality. Thus instead of viewing the art world as a “glimpse of a transnational utopia” or treating the “transnational” as a transcendence of law, law remains in several forms: not as an overarching normativity, but as an infrastructure of coordination and facilitation, occupied by expert intermediaries, legal entrepreneurs and enforcers along with shippers, framers, or insurers. Importantly, just as there is a blurring between curatorial and artist functions, one finds also a blending between the artwork and critical discourse, in parts agonistic and performative. As such, these conceptions could foreshadow an “infrastructural turn” across various registers of transnationality. The terms that proliferate within art discourse (circuits, nodes, chains, assemblages, platforms, and projects53) overlap their meanings in social theory, political economy, and governance, as well as the everyday context of technology (dematerialized from nets, webs, streams, to clouds). Against the ubiquity and perhaps now the peak banality of the network metaphor, one could expect to see a contrarian rematerialization of these relations in artworks: heavy undersea cables, questions about the sustainability of infrastructures, selfies undigitized, printed by the millions, documentation in place of click-wrap agreements, and financial “flows” slowed down and clogged.54 Along with all of these, the transnational infrastructures of law should also come into view.

We have traveled some distance already from a conception of transnational art law as simply “art law across borders,” or merely a synthesis of the midcentury textbook traditions of “art law” and “transnational law.” To paraphrase Judge Frank Easterbrook, there is no more a “law of art” than there is a “law of spiderwebs,” but a TAL framework brings into view the forces at play when spiderwebs manifest themselves according to particular processes of the art world. Simply by way of analogy, we have seen one parallel between TAL conception of law and the institutional theory of art stretched over the contemporary. In each case, there is no single point of authority that confers the status “art” or “law” but the contingent interaction of institutional actors, norms, and processes. Laying map upon map, TAL is, in the preceding combined picture, “the art law sense of art,” “the transnational law sense of law,” open to the contingencies of the transnational.

III. Interdisciplinary Itineraries

Having mapped the basic contours of transnational art law, we move now to describe its potential applications as an interdisciplinary project. As an interdisciplinary discourse, TAL can be found in a meeting between art and law, where “art” is understood as art history and criticism (which is increasingly the sociology and cultural theory of art), and “law” refers to academic jurisprudence or legal studies (which is increasingly the sociology and cultural theory of law). Thus, what enters is the explicit reference to academic disciplines as sites and sources of TAL knowledge. In the discussion that follows, we will focus on themes arising in the encounter between two streams of interdisciplinary thought. The first is that part of the TL intellectual tradition, which has long grasped the potential of private law instruments to generate effective forms of ordering which today bridges private law theory to economic sociology. The second is the interdisciplinary body of “Art and Law” scholarship that art historian Joan Kee has described as considering “art and law in parallel, in conflict, and in convergence with one another.”55 This intellectual project, grounded in the critical humanities but adopting historiographic and ethnographic methods, links individual scholars from a few elite departments of law, art history, rhetoric, and architectural history in the United States. For all the risks of methodological nationalism, we see among this project’s its priorities several transnational themes: “law as medium, crime, culture and justice, freedom of expression, tangible and intangible property, language and contracts, authority and authorship, markets and transactions, systems of value, morality and law, corporate entities, sovereignty and international law.”56 Our own work, originating in part outside North America, has thus far been institutionally distinct but this chapter represents in convergence of the two projects: this is TAL as “Transnational Art and Law.”57 Proceeding from each of these directions, particular concepts and concerns converge across three levels of inquiry: sociolegal (section A), regulatory (section B), and performative (section C). The first of these consists of the full range of scholarly projects—from epistemological to empirical—seeking to understand the operations of law in the art world. The second includes those projects, current and conceivable, aimed at “fixing the art world” through the medium of the law, understood broadly in the pluralistic TL sense. We focus specifically on attempts at “self-regulation” and dispute resolution at the transnational level. The third and final itinerary recirculates these legal discourses internalized and transformed through the practice of art world actors, particularly artists, critics, and curators.

A. Sociolegal Itineraries

Legal anthropologist Eve Darian-Smith defines sociolegal scholarship as the study of “how law works in complex social, cultural, economic and political contexts…among and between peoples, communities, societies, institutions, states, regions, spaces, times, properties, corporations, environments, texts, and material objects,” drawing on “methodological perspectives from both the social sciences and humanities.”58 As a sociolegal endeavor, TAL expands the ambit of the interdisciplinary study of “art and law in parallel, in conflict, and in convergence with one another,”59 wherein we understand “art” to mean an “art world,” and understand “law” in the broader sense discussed earlier. An overly elegant conception of this task might be as a “triad of triads,” proceeding with the study of specific transnational elements (actors, norms, and processes)60 within a relatively informal art world, negotiating the boundaries of order (normativity, coercion, and exchange)61 as well as multiple conceptions of value (economic, social, and intrinsic).62 However, it is not our intention here to propose a systematic approach, but to invite instead a fuller range of projects: systematizing as well as particularizing, descriptive as well as explanatory, descending as well as ascending, proposing analytical lenses and interpretive frames, attending to collective action as well as individual improvisation.63 In the following, we will consider recent accounts of the art world at the border of cultural and economic sociology, and find in their gaps and margins, some of the foundational questions for sociolegal TAL research.

While sociolegal accounts of the art world are sparse, there is a growing body of social science literature describing and explaining particular practices within the art world, often characterizing these in terms of networks, relations, systems, fields, circuits, interfaces, or arenas.64 Among these, socio-legal scholars are particularly familiar with Pierre Bourdieu’s describes a “field” as a zone of practice that is “organized around a body of indirect evidence of internal protocols and assumptions, characteristic behaviors and self-sustaining values.65 Without committing to any particular vocabulary or framework, we have also observed collective action processes within the art world effective enough to endorse artworks, promote careers, confer value, and facilitate exchange. What fascinates social scientists, including economists and economic sociologists, is that these processes, though they establish value and set prices, are not “markets” in the strictest sense of that term. What is more interesting from a TAL point of view is that despite evidence of deep conventionality of “self-sustaining” behaviors departing from law or any obvious source of regulation there is hardly any account of normativity, legal or otherwise. While, from an external point of view, law draws the definitional lines of “unregulated,” “extralegal,” “informal,” “illicit,” and “illegal,”66 these seem to be beside the point. More often in the art world, normativity appears in the guise of integrity, grace, taste, etiquette, or ethics (we are long past “aesthetics” unless one counts “a desire to be seen to act elegantly or fashionably as well as honorably,” as Palmer puts it).67 What persists in that gap is reference to a corpus of grey letter law, guidelines, conventions and codes rather than legal rules.

With this rough characterization, we might be ready to launch some empirical research. Alternatively, a working hypothesis that the art world is receptive to discourses implicitly as well as outwardly, either rejecting or obfuscating legal understandings of normative phenomena. Background research for existing descriptions of the art world is not yet sociolegal TAL, but recent works on the economic sociology of the art market influenced by Pierre Bourdieu and Viviana Zelizer, among a few others. This literature will be our point of departure for developing research questions for TAL going forward. As things stand, we begin with a literature that neglects law as a dimension, and vernacular accounts that demonstrate not its absence but a peculiar ambivalence. Yet an accounting of how various disciplines have fared in these debates is already less interesting than accounts of how participants in the art world themselves access or refuse law, how they translate, commensurate, or obfuscate their use of the law.

As we have said, the art world is not synonymous with the art market. Certain heterodox and interdisciplinary approaches to economy and society (e.g., cultural sociology to economic anthropology) would say it is market of a different kind: an expansive system of exchange, sociocultural embedded, pre-capitalist norms of kinship, barter or gift exchange, or relational networks.68 Cultural sociologist (and economic anthropologist) Pierre Bourdieu provided the most comprehensive framework of this kind, accounting for the art world’s conspicuous attitude of “disavowal” or “disinterestedness” in money as a function of the circulation of “symbolic capital” (which was indirectly exchangeable for economic capital).69 More recent art market studies have drawn heavily on economic sociologist Viviana Zelizer’s research on the contested commensurability between economy and intimacy.70 In her research on intimate and taboo exchange (sale of organs, transaction of sex), closely tied to analysis of legal texts, she rejects two extreme positions on the relation between intimacy and money. The “hostile worlds” account is the view that the exogenous values of the market are incommensurable with intimate, sacred, or intrinsically meaningful aspects of life; the contrasting “nothing but” account those that expect one sphere (generally the economic one) controls or subsumes the other.71 Zelizer avoids this dichotomy in favor of what she calls “connected lives” or “differentiated ties” approach. From a TAL perspective, this outgrowth of Zelizer’s approach seems to provide some productive analogies, where the intimacy/economy nexus helps us think through some limitations of public/private or formal/informal divisions, and one begins to think of formalized transaction as a kind of taboo relation analogous to commodification. This is helpful where endogenous concepts come up short. Closer attention to what terms capture this intimacy/economy division (relational/transactional or intimate/impersonal, for example) would keep us from concluding that a commitment to informality in itself holds the space for normativity in the art world.

Though Zelizer has not herself written on the art world, a handful of her concepts have widely cited works on the art world from the current generation of economic sociologists. In their respective studies of art markets Olav Velthuis and Erica Coslor have adapted Zelizer’s concepts series of ways, understanding the “intimacy/economy” nexus as corresponding to something akin to “sacred/profane.”72 and yet they tend to confirm in several places the pervasiveness of the binary understandings Zelizer herself rejects. For example, Velthuis distinguishes the activities taking place in the “front room” and the “back room” of a contemporary art gallery.73 The front room represents prestigious primary market operations such as museum-style exhibitions of work by represented artists; back-room operations involve the less visible selling of “inventory,” a high-profit but low-prestige activity. The extraversion of casting the gallery more as a museum and less as shop casts art as sacred and commerce as profane. This sequestration of activities is taken as evidence of a “hostile worlds” view pervading the art world “contamination by commerce.” In Coslor’s research, gallerists tend to adopt a “nothing but” understanding of art sales, but those who are also collectors do not,. As Zelizer’s concepts have been applied to the art world, these accounts have lost their connection to law, legal normativity, and legal infrastructures. Helpfully, both Velthuis and Coslor take the crucial methodological step of treating accounts like “hostile worlds” not strictly as analytical lenses (accounts by social scientists) but as interpretive frames (accounts by participants).74 This brings these studies one step closer to the TAL agenda mapping specific kinds of normativity within the art world.

From a TAL perspective research referred to earlier, one can in fact “find the law” in the vernacular accounts of informants even if it is absent in the analytic frames used to interpret them.75 One could also adapt the concepts themselves, for instance, looking at the tendency to expel the law from art discourse as analogous to ways in which art seeks autonomy from the market, or other institutions. Thus, among vernacular accounts, we might encounter an extension of the “hostile worlds” thesis, favoring the supposed autonomy of art world relations not only from “the market” but also from “the law,” avoiding contamination by yet another exogenous set of values, portending standardization of some kind. Perhaps not reducible to sacred/profane, it is possible that if law is disfavored, its public guise represents the brutishness of the state, and in its private guise an instrument for the philistinism of the market. However, if “law” is not a term that replaces the market by way of analogy, but exists alongside it, the stakes of the established positions seem to change. How would we describe the highly idealistic view (often articulated by art lawyers) that in the confrontation between artistic values and the imperatives of the market, the independent normativity of the law provides a referee? Conversely, how would we describe the alliance or cynical co-optation of the position that art is an autonomous values-based sphere (“hostile worlds”) by a market-fundamentalist (“nothing but”) in order to repel its contamination by legal regulation. One could imagine innumerable hybrid perspectives and alignments (market-cynical or market-reverent, art-cynical or art-reverent). In Zelizer’s view, such complexity is precisely why “hostile worlds” and “nothing but” accounts are inadequate.

This is where another one of Zelizer’s key concepts becomes relevant. What she calls “relational work” is the effort at rhetorical commensuration or matching between “different understandings, practices, information, obligations, rights, symbols, and media of exchange,” supporting the ability to participate meaningfully in congruence with economy and intimacy.76 These negotiated meaning negotiated meanings: participants’ understandings concerning the meanings of relations, transactions, and media, including their moral valuation, combined with constant negotiation, modification, and contestation of those meanings. A key example in the art world would be the relational work of translating artist-gallerist relations into a “familial” framework rather than an exchange-based one, excusing or “working through” what would what would otherwise be viewed as contractual breaches on either side. From a TAL perspective, this process of translation from a market-based relationship to a familial one is not the end of the story. In fact, it potentially forks in moves in two directions simultaneously. Because the primary market relationship between artist and gallerist quite often underdetermined by contracts but governed where there it is specified by fiduciary concepts one might think the familial language is easily grafted upon such a notion.77 However, often, because of its asymmetry favoring the artist, the fiduciary concept does not always take hold at all in the absence of explicit legislation. Artists in jurisdictions without an explicit fiduciary law may seek this understanding from their gallerists, and in extraordinary circumstances, use contracts as the vehicle for this understanding. Buoyed by optimism, an artist might even seek to rearrange other relations on this basis (with collectors, museums, and others), a notion which finds no support in fiduciary law. Law is present in several places as a part of an overall discourse or infrastructure, support system to the market-driven phenomena. Rights are articulated as commensuration device. In general, Zelizer’s concept (among other concepts and discourses called “relational”) dovetails with a tendency within the art world to favor “relationships” to “rules” and “trust” to “contracts.”

Finally, we find in Gabriel Rossman’s conception of “obfuscatory relational work” a promising modification of Zelizer’s concept as concerned not with commensuration but obfuscation, drawing also on Bourdieu’s emphasis on disavowal in order to describe mechanisms for masking “disreputable exchange.”78 A classic example is the masking of quid pro quo (disreputable) market exchanges through “gifting.” If an art collector donates a painting to a major museum, and is later invited to an advisory board for that museum, both the disreputable aspects of both “selling an artwork” to a museum and “buying a seat” have been obfuscated.79 It seems self-evident by now that an exchange of an asset for “symbolic capital” has been collected. It is a quid pro quo if we ignore the designations of gift and honor. What questions remain? It is not the medium of exchange but the motive and the manner that makes it questionable. The task of obfuscation involves delay as well as other kinds of relational work. Rossman mentions “brokerage,” “bundling,” and a few other devices. It is not clear whether Rossman adopts Zelizer’s account of law as a commensuration device, but one would see “the gift” itself not as a survival of a primitive economy, but a hybridized legal regime bundling legal rules on taxation, ethical ones on accession and de-accession, as well as logistical requirements involving shipping and insurance. Unlike the primary market relationship, creating the impression of familial intimacy less important than a mediated exchange. (A donation upon death would be different.) The art world is receptive to discourses explicitly rejecting legal understandings of normative phenomena. Beyond this, it has been art world, whether obfuscating the market character of exchange, the legal character of agreements and obligations, or the “work” character of artistic labor, the last of which has nearly always been framed as patronage than employment, Unlike commensuration, which seeks an excuse, obfuscation what is happening when the law governs a situation, but is referred to only surreptitiously. Rejection of “rules” in favor of “relationships” and “contract” in favor of “trust” could very well mask a the presence of law as a part of the relational work. We are uncertain that a careful mapping of these situations will help us understand a deeper adherence to legal normativity or normative pluralism of the art world. Relational work at best shows that one understands that they must “be seen” or “not seen” to act in certain ways.

These provide some of the opening puzzles for a sociolegal itinerary of TAL. Any more than this is better left to primary research than to premature conceptualization. Here we could simply propose a few promising directions for TAL research, building from previous accounts neighboring disciplines. TAL finds a distinctive space in a double neglect: from social scientific accounts (analytic frames), as well in the vernacular accounts of normativity emerging from within the art world. This gap nonetheless presents an opportunity for TAL to enter this problem-space, to engage seriously with concepts, methods, and findings, and take these as was of understanding the ambivalence about the law within the art world itself.80 Though we do not propose a “normative itinerary” for TAL, the puzzles of normativity in the art world provide a connective thread through all of these interdisciplinary itineraries. The TL focus on actors-norms-processes involves a layered and reflexive consideration of expert communities, stakeholders, and even regulators involved in the production of knowledge and governance. We will move next to the “regulatory” dimension, drawing upon examples more traditionally “transnational.”

B. Regulatory Itineraries

Thirty-five years after Professor Philip C. Jessup delivered his lectures conceptualizing “transnational law,” his son, Philip Jessup Jr., addressed a gathering practicing one dimension of what we can retrospectively claim as transnational art law. In his capacity as general counsel to the National Gallery of Art, the younger Jessup spoke as the US rapporteur addressed cross-border regulation of the art trade81 at Institute for International Business Law and Practice of the International Chamber of Commerce (ICC). The purpose of the conference was to collect information on national laws that might facilitate or hinder trade. If modern Freeports are (in Easterling’s words) “heir to the mystique of ancient free ports, pirate enclaves, and other entrepôts of maritime trade,” then the ICC is the conservator of the romance of an ancient lex mercatoria and innovator of its modern incarnations, including Incoterms (the modern usages of merchant law) and the ATA Carnet system (an international customs document widely relied upon for the temporary importation of artworks).82 The mandate of the ICC, as its name suggests, is to promote commerce internationally and the sentiment of that conference was certainly one where the norms that should be harmonized and enforced should be the ones facilitative of trade rather than protective of other values When the International Bar Association recently repeated some aspects of the ICC’s questionnaire, their mandate was closer to their core value of promotion of rule of law. Even if the younger Jessup never mentioned the term “transnational law” at the conference, nor anyone else in the published proceedings, it is important to keep in mind TL’s genealogy in this tradition.

Beyond rendering the structures of law visible, a task of TAL is to render the resources of law and governance legible and usable within the art world. If the sociolegal itineraries begin with the assumption, “we ought to see the law,” the current section describes the critique or refinement, the range of demands that “there ought to be a law,” to address inequities endemic to the art world. But almost immediately we encounter a counterdemand: diverse stakeholders within the art word have voiced reservations or outright opposition to any increase kinds of legal activity: contracts,83 litigation,84 legislation,85 and “regulation,”86 citing futility, inefficiency, or damage to relationships. An apparent hostility to “regulation” contrasts sharply with a rhetorical enthusiasm for “self-regulation.”87 TL provides a framework for thinking through the force of the applicable private regulation and private ordering, including a sliding scale of regulation and self-regulation, relative normativity and variable binding. The suitability of TAL as a framework to identify and study quasi-legal processes of private ordering, self-regulation, and dispute resolution is clear enough. Its development as a justificatory framework for these processes requires some introspection about its own assumed and inherited epistemologies. TAL inherits from the TL framework an appreciation (a perceptiveness but at times enthusiasm) toward autonomous, self-ordering capacities of governance communities. In other words, any justificatory discourse requires a more rigorous attention to questions of legitimacy and legitimation.

One possible source for such an effort is to refer to resources or analogies from public law. The greater part of our emphasis has been on the private law terrain of TAL, dealing mostly with private agreements among private actors. It should be apparent from our mapping that there is an entire “public” side of TAL manifest in actors (states), norms (public law values), and processes (arbitration among public and private parties), as well as entire fields (cultural heritage disputes). TL itself merges at its margins with contemporary projects studying aspects of global governance, some of which focus more on public law values as checks against privatization and informality. The most prominent of these is global administrative law (GAL), an intellectual project concerned with identifying global administrative law principles to identify principles for accountability for transnational regulatory bodies.88 From a GAL perspective, the most ambitious parallel to TAL lies in developing principles for global cultural governance (lex culturalis) proposed by Valentina Vadi in the field of cultural heritage law. Named after supposedly denationalized self-contained orders of relatively recent (lex sportiva)89 or much longer vintage (lex mercatoria), it resembles for now a straightforward application of Jessup’s conception of transnational law to the field. Vadi describes the scope of this area as one “where public law aspects (e.g. state succession, international treaties, humanitarian law, the law of war, state immunity etc.) intermingle with procedural and private law elements (private property rights, statute of limitations, forum non conveniens to mention but a few).”90 In a narrower context, Vadi has drawn upon GAL to propose a lex administrativa culturalis.91 Following Van Harten and Martin Loughlin’s suggestion that investment treaty arbitration “may in fact offer the only exemplar of global administrative law, strictly construed, yet to have emerged,” Vadi seeks the practice of investment tribunals in disputes where investors’ rights have come into conflict with the protection of cultural heritage.92 The affinities of this project to TAL are clear. The differences deserve a word as well. TL and GAL converge from opposite directions: TL from the point of view of exploring the transition of law-like norms into binding law, and GAL from the point of seeking their conformity with certain minimum principles. Unlike TL more broadly, GAL remains tethered to public law with an implicit requirement that states or governmental actors are involved at some level.93 Whether or not it eventually develops a consistent set of principles, any project of lex culturalis (administrative or not) is clearly a subject of continuing interest for TAL.

Discussions of this sort exist within the TL literature as well. Though we see little scope to think of TL as a specific and unified autonomous order with primary and secondary rules,94 there is more possibility in Larry Cata Backer’s conception of TL as “the law of non-state governance systems.”95 His four principles resemble those operative in the field of administrative law: (1) scope of authority, (2) institutional autonomy, (3) regulatory authority, and (4) effectiveness of power to settle disputes. Though terms like “authority” require greater clarification, these principles generate further discussion about accountability for privatized orders, particularly for private forums for dispute resolution. As a regulatory project, TAL would negotiate the normative demands for private ordering with the normative demands of public law paradigms for procedural fairness, and pluralist literature that these be socially valid, perceptive enough to navigate the networks of power and institutional incentives, all the while being independent enough to avoid regulatory capture. Inevitably, the classic and importantly, unresolved questions of TL will remain in place to complicate the possible approach to TAL. Given these complexities, we would wait on committing TAL to the promotion or construction of any particular regulatory agenda. It is more than ready to start gathering case studies, however. Although some efforts at self-regulation and dispute resolution are already underway at a transnational level, frequencies of “soft law” where the genre for “is” is the country guide, and the genre for ought is the publication of “guidelines.”

What kinds of processes might TAL study in this context? Looking only at Switzerland between 2009 and 2019, we would see a diverse range of experiments in self-regulation within the art world (in-house compliance policies, cross-industry initiatives, and proposals for dispute resolution services for public and private actors, for example). Study of these would provide TAL scholars, practitioners, and norm entrepreneurs numerous opportunities to learn from specific failures and occasional breakthroughs. Switzerland is of course home to numerous international organizations and international banking, money laundering, and the Geneva Freeport, as well as home to the mega art fair Art Basel, and thus a place where overlapping expert communities are aware of the global art trade, as well as wide array of governance discourses and institutions. The decade began inauspiciously with the failure of a comprehensive self-regulation scheme that would have drawn together actors from every sector of the art world. The Basel Institute on Governance, an independent Swiss foundation that had previously guided self-regulation efforts against money laundering outside the art world, led the process following an established collective action framework. The institute consulted a wide group of actors across the major sectors of the art world (auction houses, galleries, museums, art fairs, experts, insurers, conservators, curators, and restorers), seeking agreement on buyer-seller transparency, norms against money laundering, harmonization of international agreements, and other sector-specific norms. They proposed a self-regulation process, certification, and binding dispute resolution. Despite an inclusive multi-issue and multistakeholder consultation, they failed, however to convince these actors to agree on points of divergence, or commit to the outcome document, called the Basel Art Trade Guidelines (BAT).96 Most of the document’s substantive aims were criticized as “excessive and unrealistic,” and the procedures (a certification process, establishment of an advisory board, and an arbitrating role for the institute) were declared unacceptable. The intermediate report on the BAT remained online for years, admitting failure, only recently years later, replaced by a final draft. After a decade, as any comprehensive self-regulation initiative seems unlikely, the lessons are not yet clear. The institute’s chief merit (genuine independence from any of the art world actors) may have also been its main limitation (lack of reputation within the art world). Whether the weight of explanation can be found in the illusions of idealistic outsiders, the intransigence of self-interested insiders. Actors arriving in the art world with their own motives, speculators or regulators alike, have to navigate these norms as well. Alternatively, the search for reputable alternatives and effective processes, TAL could facilitate future efforts by providing a fuller understanding of established relationships, prevailing normative sensibilities, and entrenched interests operating within the art world.

In fact, it might have been easy to conclude that demand for self-regulation simply does not exist. Yet we can see in the wake of the failure of the BAT initiative, a proliferation of private initiatives and model codes, many led by the same actors who had rejected the BAT proposals. The specific ways these alternatives contrast from the BAT reveal the preferences of actors. The BAT authors reported the fiercest resistance from the secondary market, namely, the auction houses, Sotheby’s and Christie’s, whose interest in entering a self-regulation framework would be to preempt or influence formal regulatory frameworks. The failure to draw the auction houses into a common framework may have a positive aspect, however. Given their domination of the market, similar incentives that allowed them to violate antitrust law in recent decades,97 self-regulation or public-private regulation, raise attendant risks of regulatory capture.98 As things stand, over the past decade, the auction houses have taken different approaches to self-regulation. Sotheby’s has published in-house compliance rules and guidelines, and made these publicly available as a “Code of Business Conduct.” Christie’s has joined (or possibly formed) a nonprofit association called Responsible Art Market (RAM), advocating a best practice guidance in collaboration with diverse partners ranging from (the private operators of the notorious Geneva Freeport) to the Art Law Centre at the University of Geneva (home of the well-regarded ArThemis research portal), and the closely related private Art Law Foundation.99 The RAM approach is in sharp contrast to the BAT, emphasizing it is not a certifying body,100 delineating “best practices” and issuing “due diligence toolkit” and adopting a nonlegal concept of due diligence. “Where we use the term ‘due diligence’ in the toolkit, we are referring to this common definition and not to any legal definition which may exist in certain legislation.” Relatively toothless, it does nothing to suggest regulatory capture: capture of “unique expertise and market position, to capture information, representation, and intermediaries.”101 Rather, one might study here the possible cross-subsidy of economic and symbolic capital, or the hedging involved in a diversified reputational “portfolio.” As far as the more fragmented primary market goes, the mega-art fair Art Basel has published guidelines for primary market actors participating in their fairs in Switzerland, Miami, and elsewhere, binding actors otherwise unlikely to enter a common framework. The resurgence in efforts at self-regulation may also be due to an increased threat of government regulation, since 2016, when as a part of its efforts the government of Switzerland legislated a six-month limit to free port storage, which had up to then been essentially unlimited.102 Finally, actors from the museum sector, under the umbrella of the International Council of Museums (ICOM), have remained committed to developing their own guidelines and institutions, seeking more established institutional partners, discussed later.

Meanwhile, in the field of dispute resolution, the picture is slightly more encouraging. The decade began with the launch of ArThemis an online series of “case” notes set up by the University of Geneva Art-Law Centre, to “demonstrate the potential of dispute resolution methods alternative to litigation for the settlement of art-related disputes.”103 Though the potential of art-specific arbitration remains unfulfilled, ArThemis itself remains active, now under the UNESCO Chair in the International Law of the Protection of the Cultural Heritage. The association ICOM collaborated with the intergovernmental World International Property Organization (WIPO) to establish an “Art and Cultural Heritage Mediation Program” in 2011, and is now open to members and nonmembers of ICOM alike.104 ICOM likely remained uncommitted to the BAT process because there is potential for success where existing fora (even without disciplinary specialization) can set up binding frameworks for arbitration, but only if there was buy-in by art world actors. Since most art transactions do not use contracts, there is not yet a clear place for an arbitration clause. Thus, until this habit is institutionalized, one assumes parties would have to agree to arbitration only once a dispute arises.105 The journey from the BAT at the beginning of the decade to these proliferating and fragmentary efforts may simply say that what idealism set up, practicality and power have sorted out. Any move toward either accessing or transforming the art world through regulation or self-regulation requires closer attention to power and relationships, and possibly norms within the art world, as well as among transnational actors. TAL would remain attentive to emerging forums for self-regulation and dispute resolution.

Though Switzerland provides an especially active site for transnational governance experiments, it is not representative of other jurisdictions. Its very proximity to international bureaucracy, banking, and overlapping expert communities’ governance discourses and institutions. Though these say little about the everyday governance of the art world in practice, we should note the reproduction of many of these problems discussions are taking place in spaces not thought of as “transnational per se.”106 In providing law and policy advice to art world actors and organizations, particularly in South Asia and beyond, the authors have seen, in jurisdictions where legal protections are underspecified under the general law, private law (primarily through contracts) can supplement or create a scaffolding for an private order operating in the absence of desirable public law. From a TL perspective, even at the local level, all gap-filling options are on the table: supplementing public law with private law instruments, contracts with fiduciary concepts, local with comparative models, and a lack of treaties with model codes. Yet the same conditions that may prevent the legislation of desirable law may correlate with the lack of necessary negotiating power to enforce private agreements. Thus, the integration into the habits of the art world: nonadversarial alternatives, model contracts, and alternative dispute resolution, buttressed by some mechanisms of coercive backing (with mechanisms to correct information asymmetry or power imbalances and to make consent meaningful) are probably the most that one can seek.

We see alongside cross-industry consultations and relatively top-down governance models, parallel debates on the potential of private law doctrines and techniques as supplements, transplants, or experiments in self regulation. In addition to academic applications, we see the possibility of proactive debate and action on real issues across, beyond, within, and at times precisely upon borders. Here we would see transnational norm entrepreneurs counteracting opportunism of jurisdictional arbitrage, design of dispute resolution mechanisms, implementation of international obligations harmonization of national laws, but also through means public and private, bottom-up transplantation, borrowing, and migration. Finally, we see alongside doctrines, theories and governance models, the performativity of projects by individual artists, exploring the potential of private law doctrines or techniques (as supplements, transplants, or experiments in self-regulation) to reset the default settings of the given. Albeit in a different register, the following final section brings these vernacular maps and strategies into view.

C. Performative Itineraries

Finally, among the innumerable itineraries not yet surveyed, we will propose thinking about what TAL would look like from within the art world itself. If a task of TAL is to render the discourses and infrastructures of law and governance legible within the art world, it must consider the relevant thinking from the discourses generated by art historians, critics, and (albeit more cautiously) by artists themselves. If the contributions of art history, theory, and criticism, among humanities-based approaches are only obvious, incorporating contemporary art practice in parallel could send us through a series of epistemological fun house mirrors: co-production, recursivity, reflexivity, praxis, and performativity.107 Insofar as we have already been attentive to issues involving the production of legal knowledge, we should simply remain attentive, and understand the following. Contemporary art practice not only references themes of art history, visual culture, and theory but also increasingly adopts academic research methodologies in the production of art. More specifically, in its postconceptual, postcategorical phase, contemporary art has taken the forms of spiderweb sculptures under the label of Actor-Network-Theory, and taken among its medium, methods, and materials social activism, ethnographic studies, legal documents, critical theory, and contract drafting.108 We refer to these projects as performative in the sense of the shaping of behavior according to concepts of models of a discipline or discourse, with the contingency of fulfilling or reshaping that model.109 What might it look like for artists, curators, and art workers and movements within the problem-spaces opened up by TAL? We are interested in existing discourses emerging from within the art world that are performative of private law doctrines or techniques as a supplement, transplant, or experiments in self-regulation. Let us consider two relatively well-known examples, and see how they contribute to some of the themes raised already in the crosscutting itineraries surveyed earlier.

Artists and curators associated with two contemporary art movements have foregrounded transacting and contracting as part of art practice, albeit in nearly opposite directions. The first Institutional Critique since the 1960s stands as an example of seeking “integrity” within the law, by way of private law instruments. The second, Relational Aesthetics since the 1990s has generated an image of agency rejecting or obfuscating law as a source of binding. Identified with the Institutional Critique movement (1968–1980s), the Artist’s Reserved Rights Transfer and Sale Agreement (or “Projansky-Siegelaub Contract”) has had a dual life as an art project and a model contract.110 In 1971, following a failed attempt to institute a resale royalty right in the United States in the late 1960s, the artist and curator Seth Siegelaub in collaboration with lawyer Robert Projansky created a standard form contract requiring that collectors sign paperwork stipulating he would receive a specified royalty resales of his work. The form was intended to enable individual artists to create a private equivalent to a resale royalty right, binding collectors to this private regime even in first-sale jurisdictions. In line with institutional critique’s techniques of unmasking the power relations of the art world through its own mechanisms, the form was presented as both an artwork and a form of social action (a model contract providing agency for the artist, and a model for others). The Projansky-Siegelaub continues to be cited in legislative initiatives, and it was adopted by individual artists, including Hans Haacke and Adrien Piper. Art historian Joan Kee has framed this as a search for “integrity through law” in the 1960s art world. Here, the term “integrity” exceeds its narrow sense in moral rights (the physical condition of a work) and takes on a meaning which seems to reach for the ideal of normativity or good faith underspecified but somehow expected in the art world. As here, the sentiment “there ought to be a law” can be directed into the creative construction of legal remedies: supplementation of public regimes by private, and transplantation of models from comparative law, each intended to be enforceable.

Alternatively, one might hold out for the kind of integrity that exceeds the law, but is not worth having if there is any visible connection to legal enforcement. This latter attitude is evident in a subsequent movement called “new institutionalism” or “relational aesthetics.” Curator-theorist Nicolas Bourriaud coined both terms to describe and celebrate heterogeneous, uncollectable, and evanescent work by artists in the 1990s. Relational aesthetics proposes art world relations as event-based, ephemeral, and participatory, convivial, user-friendly artistic projects, festive, and collective “exploring the varied potential in the relationship to the other.”111 In contrast to institutional critique, this discourse is predicated upon “relationships” not “rules,” “trust” not “contracts.” In fact, relational artworks are often based on tacit, informal agreements, though rarely referred to by proponents as contracts. The anti-market bona fides of this movement are demonstrated through the ephemeral and uncollectible character of much of the art, avoiding a focus on documentation, which in institutional critique era were captured by the market as collectable art forms themselves.112 There are limits to the anti-market self-image, however, since these works thrive in what has been called the “experience economy” one largely based on service-oriented products for people’s participation in events and circumstances.113

A subtler critique of relational aesthetics is one made from the point of view not of consumers, but of the producers, connecting the ideological and structural thrust of relational discourse within the art world to macro-level changes in managerial discourse and the occupational structure of the labor market. Lane Relyea links the movement to the “artistic critique of labor,” described by French sociologists Luc Boltanski and Eve Chiapello114 in the New Spirit of Capitalism a kind of appropriation of traditional artistic freedom and flexibility into managerial discourse wherein “the values of expressive creativity, fluid identity, autonomy, and self-development were touted against the constraints of bureaucratic discipline, bourgeois hypocrisy and consumer conformity.”115, 116 Yet across sectors, one sees short-term service contracts replacing employment relationships and voluntary agreements, replaced value of labor and formalization promoted by an industrial labor model. In contrast to Boltanski, Chiapello, and Relyea raised some skepticism about the so-called “artistic critique” of labor, Bourriaud embraces the terms of this critique as a positive program for art practice, absorbing the “artistic critique” of work, along with its managerial possibilities, back into the art world. Whether or not the content of some works distributed through the relational discourse are critical of neoliberalism, the form itself is an evolution in the direction of heightened individualism, entrepreneurship, privatization, and in the translocal sense, a do-it-yourself ethos. Taken together, the changes contributed to the breakdown between production and consumption, which for artists and increasingly other creative “prosumers,” offers a kind of flexibility and sense of agency in one’s work whose flipside is typicallyprecarity and contingency.117

In short, Relyea finds in relational aesthetics a novel pretext for continuing exploitation of art producers. The relational turn in art practice opens the door to not only self-deception, but within the art world encourages a culture of indifference to the value of work and the nonpayment of artists.118 Whether he correctly singles out relational aesthetics for these vices, from our point of view, two observations bear emphasis. First, we would emphasize that any notion that the non-law posturing of relational discourse is a mischaracterization of law: an overly formalistic conception of contracts (as written) and law (as legislation or litigation). The up-for-it collaboration, the just-in-time hangout, continuous with the face-to-face agreements disguise their contractual character. Perhaps then, the issue is obfuscation. Relyea agrees: “the short-term temporary contract becomes the basic unit of the organization and administration” of the art world.119 “It is not that contracts have been transcended; it is that they have been dissolved into an ideological myth.” Thus many of these agreements which promote informality more in the art world more broadly, are indeed contractual frameworks, even if they are “inadequate and underspecified” from the point of view of protecting weaker parties against opportunism.120 The second issue is that this relatively recent entry of aesthetic critique into relational discourse throughout the political economy of capitalism and the occupational structure of labor markets is also a recirculation of relational discourse through the art world. In this more specific context, there is nothing more traditional than denying economic aspects of exchange, or these supporting asymmetries, or parrying away regulation.

We do not consider these debates and practices, which are current (but for how long?) in the contemporary art world to be tangential to developing a robust TAL agenda. if use of the term “relational” in the relational aesthetics context gives one a sense of déjà vu, we could trace throughout this chapter a web of relational discourses, which can be connected, analogized to, or distinguished from relational aesthetics. The adjective “relational” links external accounts with internal ones and explanation with ethos, but across its various usages it refers to “social ties.” Beyond this, there is the valorization of a meta-norm of “trust” over an enforced obligation, generally one with a more definite legal form. Often there is a noncoercive expansion of exchange beyond standard markets and forms of sociality or relationships not relying on legal norms and enforcement. This ties relational aesthetics rhetorically to what private law theorists call relational contracting.121 However, importantly, if Relyea is correct that the discourse of relational aesthetics is built upon “underspecified and inadequate frameworks of short-term contracts,” this contrasts with relational contracting, which exists within the stable background of long-term relationships. The main similarity is that both discourses obfuscate or render invisible contract-based obligations or potential or actual legal sanctions. Second, there is the term “relational sociology,”122 which scholars as different as Bourdieu and Zelizer, as Granovetter and Latour, are seen as studying the configuration and strength of different kinds of “ties” in a networked world. Both discourses obfuscate or render invisible contract-based obligations or potential or actual legal sanctions. In an exceedingly networked art world, where sociologists collaborate with contemporary artists, and artists collaborate with spiders, it could be important that Bourriaud, Boltanski, Bourdieu, Latour, and Saraceno (and Saraceno’s spiders, for that matter) are themselves linked personally or professionally in some cases directly or at least by what Granovetter calls weak ties. Ideas travel along these connections as well, including the TL tradition, from Jessup’s iteration to our own.

In the end, among the various relational discourses mentioned earlier in this chapter, the one that best captures the place of law in the contemporary art world is Rossman’s “obfuscatory relational work,” modifying Zelizer’s term with Bourdieu’s emphasis on disavowal.123 The tendency toward rejection of “rules” in favor of “relationships” and “contract” in favor of “trust” could very well be an obfuscation of a broader conception of law. Contemporary art world actors perform obfuscation when they disguise the market character of exchange, the legal character of agreements and obligations, and finally the of the “work” character of artistic labor, which nearly always has been framed as collaboration or even patronage than employment, the situation which is actually the closest to a relational contract.124 Still, from where we stand, obfuscation is not rejection. It is the masking or commensuration of disreputable exchange or what violates one’s sensibilities. Just as hiding a transaction in a back room does not invalidate the economic aspect of that transaction, handshake deals are enforceable standard contract theory.125 Yet the “imaginary” that is actively reinforced and reproduced is one of is a self-regulating privatized order.

The conflicts and disputes that arise in the art world are not eternal and unchanging; actors, within their purposes, at times try to ratify or reverse the evident or hidden mechanisms of power.126 The role of law is complex, and the character of normativity nearly unknown. A thin line separates law/non-law characterizations of integrity. The notion that “there ought to be a law” stands generically not for the demand for formalization, but that there ought to be some kind of “integrity” in the art world, and law is at best an imperfect instrument for what ought to be a more spontaneous reality. A recurring theme surfaces: the idea that one is participating in a law-free zone based on honor and appreciation, a community based on trust, governed spontaneously and accordance with authenticity. Yet few in the networked postconceptual art world truly accept that these things tend to hang together in any other context, and the de facto balance of informality and institutionalism in the art world is no different. One sees in TAL the generation of debate on legal formalism and its risks as well, inculcating dialectical skepticism toward the promises of institutional formalism and relational informality alike, to learn to see potential sources of binding norms, while also learning to challenge them. Regardless of whether or not in any given context “there ought to be a law,” TAL would continue to insist, wherever possible that “we ought to see the law.”

IV. Outlook

Rather than providing a comprehensive review of existing practice and scholarship touching art law on transnational issues, this chapter has attempted a redescription of the field, its partial reinscription in interdisciplinary concerns, and a very limited mapping of the resulting possibilities. We have provided the plausible scope of TAL as a discourse rooted in a conception of TL that is in practice attentive to the interlegal effects among pluralistic normative orders, and in a scholarly form attentive to interactions among diverse actors, norms, and processes. TAL has been described in this chapter as a zone where disciplines and interdisciplines meet, a transnational sociolegal discourse, and an infrastructure. It is less now a field than a placeholder for fieldwork to come.

Beyond boundary work with neighboring disciplines, one could begin to map a series of legal conceptions that are uniquely textured within transnational “art and law” discourse—intimate/impersonal, informal/institutional, singularity/commodity, property/heritage, relational/transactional, or tangible/intangible—and approach these critically. One could gather the existing work and concepts dispersed under the headings of public international law, sociolegal studies, legal pluralism, systems theory, private law theory, international commercial law, intellectual property, critical heritage studies, archaeology, museum studies, economic sociology, and legal aesthetics. One could find routes to craft and design, wealth inequality, visual anthropology, public archaeology, intangible heritage, alternative economies, and cognitive justice. This chapter has sketched several possible starting points for the journeys not yet begun, while signposting some pitfalls and productive detours for those already underway. We welcome the clashing maps and divergent itineraries in charting the ways forward.
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I. Introduction

On July 20, 2015, the Haudenosaunee Nation Women’s Lacrosse Under-19 team, the Haudenosaunee Nationals, announced that they would no longer be competing in the World Championships scheduled to begin a few days later in Edinburgh, Scotland.* The reason for their withdrawal was the persistent refusal of UK immigration officials to recognize the team members’ Haudenosaunee passports for the purpose of entering the United Kingdom.1 This refusal had previously sparked a diplomatic standoff in 2000, when the Iroquois Nationals men’s squad was unable to travel to compete in a world tournament held in Manchester, England, for a similar reason. Yet, after much political efforts on the part of Haudenosaunee diplomats, two years later, the Haudenosaunee Nationals would play in the 2017 World Championship held in Guildford, England, having arrived in the United Kingdom on their Haudenosaunee passports.2 In the words of the Haudenosaunee women’s team captain Amber Hill, this was an important moment that represented an “acknowledgment of the Haudenosaunee as our own sovereign people.”3

This chapter suggests that the struggle over the recognition of the Haudenosaunee passport can be read as a story about transnational migration law. Rather than simply a matter of conflicting jurisdictions, overlapping sovereignties or the lawfulness of a particular document, it also denotes a fundamental struggle over the very recognition and definition of a lawful authority and the power to authorize lawful movement at the start of the twenty-first century. In the context of migration, such legal struggles occur between a plethora of potentially “rival” authorities seeking to bring the regulation of mobile people into their jurisdiction.4 In this chapter, I seek to capture such struggles through describing and theorizing “transnational migration law.” Here, I understand “transnational migration law” to be a juridical assemblage of practices, subjects, and relations that become visible through a particular analytics that refracts questions of legal authority and lawful relations through the concept of the “transnational.” In short, this means transnational migration law is not a specific preexisting field of law, or readily-accessible object of study, but rather must necessarily be constructed into a recognized area of legal inquiry, engagement, and analysis.

My argument is that transnational migration law is best conceived of as the product of a mode of scholarly engagement and critique concerning the regulation of human mobility that is facilitated through an attentiveness to the idiom of the “transnational.” Following Zumbansen, the idiom of the “transnational” is less a spatial domain than a useful methodological approach that, in the context of international migration, can reveal how human mobility has come to be governed, ordered, and contested in the contemporary world.5 The idiom of the “transnational” thus offers a lens for analyzing and denaturalizing the international system of nation-states in the present, and helps us to understand how modern states—as powerful political institutions that purport to monopolize the “legitimate means of movement”6—have been made, enacted, and challenged by a range of actors, processes, and collectives, within and beyond the nation.

This chapter consists of two sections. In section II, I unpack the idiom of the “transnational” in relation to migration (and) law, and then proceed to map a range of practices enacted by different, at times rival, authorities in the contemporary world. While it would be impossible to adequately touch upon the diversity of public and private actors that give shape to the transnational regulation of migration, what I hope to illuminate are some core contested sites, forms, and practices of legality that these actors have come to create and use in the regulation of human mobility. Here in particular, I draw attention to the technologies of control, differentiation, and selection that have come to characterize much of transnational migration law. Taken together, these practices and technologies constitute the productive and coercive forces of transnational migration law. In section III, I argue that scholars of transnational migration law need to think critically about the relationship between migration and struggles for decolonization and global justice. In settler-colonial contexts, this means holding on to an antiracist politics that challenges state law’s logics and practices of stratification, selection, elimination, and exclusion, while also centering diverse and situated Indigenous legal traditions as sources of authority in the making of migration laws.7 Furthermore, attending to the relationship between the multitude of struggles for migrant justice around the world and situated projects of decolonization is all the more pressing in light of the increasing technologies of control, containment, surveillance, and segregation that states are employing in their regulation of human mobility at the start of the twenty-first century. Such technologies have resulted in the maintenance of a “global hierarchy of mobility”—or what some scholars have called “global apartheid”—that allows the global elite to travel with security, resources, and ease while other racialized migrants, primarily poorer people of color from the Global South, may only be able to travel in limited, bonded, precarious, unauthorized, or dangerous ways.8

II. Conceptualizing Transnational Migration Law

A. Key Concepts

The term “transnational migration law” requires some probing. It is, after all, a term that can be located in different scholarly traditions of thinking about human relations outside of and beyond the state, most notably in legal scholarship that position an analytics of “transnational law” against mid-twentieth-century formalist accounts of international law.9 The concept of “migration” also, as distinct from terms such as “travel,” “colonization,” “movement,” or “resettlement,” has particular connotations. For this reason, each element of the term “transnational migration law” needs unpacking. What does it mean to speak of something as “transnational” (whether it be a phenomenon, a subject of legal regulation, a legal domain, or an approach to law)? How might we understand “migration” as an object of study? And what is at stake in our accounts of law as transnational in conceptualizing the regulation of “migration”? To respond to these broad questions, I consider each element of the term “transnational migration law” in turn.

First, transnational: I argue that the idiom of the transnational offers a critical viewpoint for, first, showing the limits of how conventional accounts of migration law in both their domestic and international guises are understood and for, second, offering a reconstructed understanding of how human mobility is governed in our contemporary world. This latter reconstructive gesture allows for capturing legal relations that extend beyond and constitute the territorial space of the “national” such that they might be thought of as creating a particular legal domain—that of transnational migration law—differently. Put otherwise, this chapter uses the analytics of “transnational” not as a spatial term that seeks to overcome or unsettle the tired binary between the domestic and international. This means that the transnational is not a subcategory of scale structured through a logics of verticality where the “transnational” ambivalently sits somewhere between the “global” and the “local.” Rather, the idiom of the “transnational” offers what might be best thought of as a diagnostic from which to mount a critique of existing ways of framing “migration law” as well as for refiguring legal relations. In this latter sense, it offers an analytics of relations: that is, a transnational approach allows us to make visible the production, enactment, and maintenance of particular sets of structural relations and the enactment of an assemblage of legal practices that shape how people move in the contemporary world.10 In the context of migration, this can mean looking to the regulatory power and effects of transnational structures of capitalism and neoliberal globalization alongside the complex set of migrant networks that span across different cities in different states for an account of the legal regulation of human mobility. Yet, in referencing the “national,” the term transnational also risks recentering the state in the discussion, naturalizing the state as a stable historical actor and political concept despite the fact that the emergence and maintenance of the state as a principal political authority has been a recent historical phenomenon and one that must be constantly enacted, reimagined, and held together through a variety of institutional techniques and practices.

Next, migration: I understand human mobility to be the capacity of people to move across space and their physical acts of movement, including moving in-between and across spaces marked by different and potentially rival political authorities. In contrast, I take migration to refer to specific forms of human mobility that are shaped through law and regulation. To speak of migration is then to always already reference the product of particular legal and institutional arrangements that determine or channel how people can and do move, and how that movement is understood, enabled and authorized (or not, as in the case of illegalised or clandestine migration). In the contemporary world, this means recognizing that references to the term “migration”—either as “internal” or “international”—rely upon the existence of the state as the dominant and purportedly universalized container that structures ideas of human life, sociality, and belonging, and has become an assumed referent in our understandings of human mobility. Holding on to the distinction then between human mobility and migration importantly allows for questioning how different forms of human mobility come to be framed, conditioned, and channeled through historically specific political institutions (such as the state) and the associated regimes of migration law and regulation that these institutions have enabled and protected. This includes noticing the assemblage of terminologies, techniques, and norms for controlling or channeling human mobility that have made mobility across state borders “not equally accessible for all.”11 Distinguishing between “migration” and “human mobility” also allows for thinking critically about the regulation of human mobility through the categories offered by either international or domestic law such as “economic migrant,” “illegal immigrant,” “refugees,” “trade in services,” “family reunification,” or “citizen.” Or to put it more fundamentally, it allows for a recognition that the very categorization of a person as a “migrant” or “citizen” also already rests upon a prior recognition of a set of legal institutions, techniques, and categories that structure our understanding of the particular relation between a person and the space that they inhabit or move in. By extension, to refer to “migration law” then frequently takes for granted the way that human mobility may be shaped through institutional regimes, most notably through assuming the presence of the state as the main container for authorizing and regulating human mobility. Or, as Catherine Dauvergne has put it, “without immigration law there is no such thing as illegal migration.”12

And finally, law: here, rather than setting out a precise definition of law, I adopt an orientation toward thinking about law through questions of its authorization, mechanics, and contestations—as well as the prior question of recognition. What forms of political authority are recognized as lawful? Through what modes of representation are forms of law authorized or enacted? How do different forms of law encounter or relate to each other? This means that instead of enumerating the doctrines and sources of transnational migration law, I am instead interested in attending to struggles over the authority to regulate human mobility that involve, exceed and displace the modern state as the only perceived source or form of “proper” law in the world.13 This might be best thought of as a project of critically redescribing the world through an attentiveness to plural legal authorities and practices of law that order relations between mobile people and political authorities in specific times and places.14 It also involves a recognition of state law as the active agent in processes of illegalization, that is, in “making people illegal.”15

How then has human mobility come to be regulated at the turn of the twenty-first century? In this new millennium, it has become commonplace to say that we live in a world of human mobility. The 2017 UN Secretary-General Report, entitled Making Migration Work for All, for instance, began by noting that migration is an “an expanding global reality,” a phenomenon that represents “one of the most urgent and profound tests of international cooperation in our time.”16 This language of urgency and crisis is habitually reiterated, including in official state discourses, institutional documents, and media representations. We need only think of a few recent examples to suffice: the “global refugee crisis,” the “2014 Central American—US migration crisis,” the “European migration crisis of 2015,” and so forth. Similarly, migration law itself—in both its domestic and international guises—is also commonly depicted through the language of crisis.17 State immigration laws, in such depictions, are said to be threatened by the mass displacement or influx of people into a particular state, or failing the community of citizens who implemented them (by, for example, offering “too many” rights and benefits to noncitizens) such that it is deemed to be in need of reform or renewal. This language of “crisis” reflects what sociologist Zygmunt Bauman has termed “migration panic,” referring to rhetorical discourses that are directed toward infusing a sense of fear and vulnerability in migrant-receiving societies.18 Rather than illuminating the forces of global capitalism and economic liberalization that may compel migrants from states experiencing the ongoing legacies of colonization, political conflicts and economic turmoil to move, discourses of moral panic instead target migrants to make them into “collateral victims” of migrant receiving states’ anxieties and insecurities.

Additionally, the dual framings of these “crises” of human mobility and of law assume a particular state of normalcy where people can and should move in a certain, consistent ways and state law can and should control migration, thus maintaining an illusion and project of control over mobile people for the state. It also obscures the fact that the overwhelming number of people in the world remains sedentary, either by choice or by circumstance. While the number of people globally classified as “migrants” has grown in recent years, migrants still only constitute around 3.4 percent of the world’s population, even if this percentage—as is stated in the UN Secretary-General’s report—amounts to an estimated 258 million people. In adopting a critical distance to this language of “crisis,” this chapter instead seeks to uncover how control over human mobility is itself a struggle between different and at times rival political authorities. To do so, in the next subsection, I turn to the more mundane and everyday modes of regulating human mobility that, despite—or perhaps even more accurately, owing to—their “normalcy” or technicality, can still have severe effects and consequences for people who migrate in ways that may be unauthorized by states or that led to the production of deportability, regimes of racial exclusion or lives of precarious and exploitable existence.

B. Mapping the Plural and Contested Actors, Sites, and Modes of Transnational Migration Lawmaking

In this section, I posit that giving an account of transnational migration law means making visible plural and contested sites and modes of regulation, actors of lawmaking, and forms of authority and legal subjects and relations of control over mobile people. This project of recognition and mapping can then facilitate foregrounding the effects of transnational migration law in positioning certain people as racialized, precarious, and deportable “migrants” who are not entitled to the same legal protections and forms of social belonging as those people recognized as “citizens.”19 Analytically, such exercises in describing transnational migration law as a constituted field of legal inquiry, engagement, and analysis allows us to see what I shall refer to as both the productive and coercive forces at work in this domain. That is, how particular sites, subjects, and forms of legal authority are produced, assembled and regulated (productive forces), and the effects of that regulation in creating new hierarchies, forms of power/exploitation, and political contestations and possibilities (coercive forces). This acknowledgment of the productive and coercive forces of transnational migration law needs to be tempered with a recognition that the state’s purported monopoly over the “legitimate means of movement” has never been, and can never be, fully realized in the face of migrants who travel clandestinely in defiance of state borders and, in the context of settler colonial states, Indigenous nations who maintain their sovereignty over land and people.

As a starting point, a politically informed and empirically accurate account of transnational migration law should recognize “migrants” as law-creating actors who are involved in shaping, negotiating, and resisting spaces of regulation within and beyond the state. For instance, this can entail noticing how regimes of migration control are necessarily responsive to the very movement and action of mobile people and how the decision-making of migrants and the routes that they choose to migrate along “can force the reorganisation of control itself.”20 For instance, in recent years, migrant use of technologies such as mobile phones along popular routes of mass migration has allowed migrants to increase their access to information, to initiate rescue operations, and to articulate new sets of rights claims in law (such as the right to a mobile phone), while also informing and transforming how state and other authorities use digital tracking and surveillance to monitor and control unauthorized movement.21 Additionally, centering the lawmaking action of migrants can mean acknowledging migrants as part of local or transnational civil society coalitions that create “alternative political spaces to the ‘official’ fora” of transnational migration governance while nonetheless still recognizing them as, what Stefan Rother has called, “transnationally marginalized groups.”22 The “Civil Society Days” as part of the Global Forum on Migration and Development provide one such example of a space and platform from which migrants can articulate regulatory proposals and demands.23 Another good example of such latter forms of regulation is the Coalition of Immokalee Workers (CIW)’s Fair Food Program that has improved the conditions of migrant farmer workers in the tomato industry in Florida and other eastern coast states in the United States. The program adopts a variety of mechanisms for regulating the industry supply chain including legally binding agreements with large-scale buyers and consumer education campaigns. These mechanisms are largely worker-driven and worker-certified, and center around a Code of Conduct that covers key areas of workers’ rights and protections (including wages, occupational health and safety, antidiscrimination, etc.).24 While the program does not address the regulation of migrant admissions or status in the United States (what might be considered the “traditional” doctrinal area of immigration law), it does affect what gets recognized as the “proper” working conditions of certain migrant farmer workers and their enforceability in practice. It is thus one instance of migrant worker lawmaking, standard-setting, and enforcement that forms part of the assemblage of norms, practices, actors and processes that make up transnational migration law.

Undoubtedly, states have become central actors in channeling and controlling migration. State institutions can and routinely do enact immigration laws, administer visa regimes, police the immigration status of individuals in their territories, and deport people deemed to be noncitizens without entitlement to remain within the espoused territory of the particular state. In this way, states have attempted to assert a principal monopoly over how state-based regime of nationality and/or citizenship operate, dictating not only the formal rights, privileges, and access to resources of individuals within a state’s territory but also affecting how this bestowal of status is recognized by other states too. After all, a person’s recognized nationality is a significant determinant of their ability to access state documentation that can facilitate authorized and safe travel to other states, with different state passports treated vastly differently by state authorities. While this emergent global hierarchy of passports allows some “privileged” travelers—primarily individuals from economically powerful states, often in the Global North—to migrate with little consideration of state and regional visa regimes, for others it can result in stasis due to discriminatory visa regulations and restrictions elsewhere.25

Yet, an attentiveness to different forms of legal authority entails disaggregating the state as an actor to understand how bodies within a state may act in at times contradictory ways in the regulation of migration, or indeed, how different states approach regulating human mobility.26 For example, while state immigration authorities may act to select, filter, and/or exclude potential and actual migrants from a state’s territory, state employment law enforcement bodies may act to recognize migrants as legal subjects with particular entitlements irrespective of their migration status, including people who may no longer be physically present in the territory of a state. In South Africa, for instance, the Commission for Conciliation, Mediation and Arbitration (CCMA) has since 2008 recognized that migrants working in South Africa “illegally”—that is without state authorization or documentation—are entitled under the South African Constitution to the protections of South African labor laws and standards, including against unfair dismissal. This recognition has had the effect of bringing the regulation of unauthorized migrant workers outside of a purely immigration enforcement jurisdiction and into a much broader purview of state institutions.27 While this formal development is significant, in practice, many migrant workers still appear to be reluctant to access such protections for fear of deportation by the state or retribution from their employers.28

Such instances of state lawmaking and rearrangements of jurisdiction might extend certain aspects of labor law protection; yet they nonetheless remain limited in addressing the underlying economic and social dynamics that compel migrant workers to accept jobs with limited rights and remunerations, or indeed, state impositions of the fundamental distinction between citizens/noncitizens. In Canada, for example, the Ontario Workplace Safety and Insurance Appeals Tribunal decided in 2017 that a migrant worker from Jamaica, Michael Campbell, was entitled to partial-loss-of-earning benefits after he sustained a back injury while working on a fruit farm as part of Canada’s Seasonal Agricultural Workers Program (SAWP).29 A key consideration in the case was whether the quantum of the man’s entitlement should be assessed with reference to a suitable occupation available to him in Canada or in his home state of Jamaica. In deciding the latter, the ruling overturned an earlier Workplace Safety and Insurance Board decision to cut Campbell’s entitlements on the basis that he could find alternative work as a cashier in Ontario, despite the fact that Campbell had long since returned to live in rural Jamaica and had no entitlement to return to Canada. While the ruling provides an important benchmark for subsequent compensation claims by injured migrant workers who are working or have worked in Canada, it ultimately remains unable to challenge how the SAWP’s specific mode of production and profitability rests of the creation and supply of an unfree, deportable, racialized, and precarious labor force that may place them at greater risk of particular work place injuries.30

Alongside this attentiveness to such varied forms of state regulation, transnational migration law also encompasses the growing raft of international norms, conventions, processes, and others instruments that have come to challenge, complicate, or interact with state attempts to monopolize the “legitimate means of movement.”31 Here key instruments directly addressing migrant rights or criminalizing certain forms of violence against migrants include the UN Convention on the Rights of All Migrant Workers and Their Families (1990), the Protocol against the Smuggling of Migrants by Land, Sea and Air (2000), and the Protocol to Prevent, Suppress and Punish Trafficking in Persons (2000). Yet, a multitude of other instruments and processes covering discrete aspects of human mobility in the fields of trade, labor, human rights, maritime and air law, consular and diplomatic protection, and nationality law also add to this expanding yet fragmented international jurisdiction. While these instruments might “converge” with or “diverge” from each other in terms of their norms, processes, and substance, depending on specific regime interactions, in general, they cohere around a dominant understanding of sovereignty that allows states to exclude non-nationals as a state sees fit and places no duty of admission on states (with only minor exceptions most notably for humanitarian reasons in the context of refugee law or for the protection of life under the law of the sea).32 Nonetheless, asserting and determining the jurisdiction of a particular international instrument can affect the obligations and conduct of states toward migrants once they have been lawfully admitted into their territories.

Regional interstate bodies too have become contested sites for the adjudication and regulation of migrant standards that can challenge a state’s distribution and restriction of entry, rights and resources. These regional authorities have given particular substance to how key norms within international instruments should be interpreted and applied, and have provided key sites for scrutinizing state conduct and, at times, advancing migrant rights. The African Commission on Human and People’s Rights, for instance, has held that state authorities should not deport an individual without “giving them the possibility to plead their case before the competent national courts,” irrespective of their immigration status.33 To take another similar example from a different regional context: in 2003, the Inter-American Court of Human Rights (IACrtHR) issued an important advisory opinion on the rights of undocumented migrants, at the request of Mexico who was motivated by the treatment of Mexican nationals in the United States. The Court’s Advisory Opinion emphasized that all states are required to respect and protect the principles of nondiscrimination and equality of individuals before the law as a jus cogens norm of international law, including in relation to the treatment of migrants and noncitizens. Critically, the Court stated the “migratory status of a person can never be a justification for depriving him [sic] of the enjoyment and exercise of his [sic] human rights, including those related to employment.”34

More recently, in 2016, an Inter-American Commission on Human Rights (IAComHR) decision found that the United States had violated the rights of undocumented workers by failing to provide them with Social Security benefits and equal treatment before the law.35 The case concerned two Mexican nationals, Leopoldo Zumaya and Francisco Berumen Lizalde, who had both been injured while working in the United States, the former man as an apple picker and the latter man as a painter. Both the IAComHR decision and the Mexican request of the IACrtHR Advisory Opinion were in response to an earlier 2002 US Supreme Court decision of Hoffman Plastic Compounds that had held that an undocumented worker who had been illegally fired by her employer was not entitled to recover unpaid wages nor any lost earnings.36 Through its decision that included several recommendations for US domestic law reform, the IAComHR positioned itself as the proper authority for determining the rightful distribution of rights and resources within its member states including to people present within a political community without state authorization. In response, the US expressed “disappointment” in the Commission’s rejection of the United States’ argument that the case was inadmissible on the basis of time restrictions, and noted that it “strongly disagreed” with the Commission’s finding that the United States had “any international legal obligations” in regards to the matter.37 Scholars have noted that the Inter-American human rights institutions—as new sites of struggle over migrant rights—have demonstrated a “remarkable” willingness to place “human beings at the centre” of their jurisprudence,38 even if their actions have not necessarily “brought about clear improvements in the treatment of migrant workers in the region.”39

Yet the effect of such political, economic, and judicial institutional regionalization of the regulation of human mobility is paradoxical: oscillating between enabling new forms of contestation, on the one hand, and new modes of norm harmonization in line with state conduct, on the other. This means that while some actions of regional institutions do challenge states’ ability to exclusively determine the rights and conditions of migrants in their territories, other regional initiatives act to bolster and rationalize the authority of a state to manifest more exclusive control over human mobility at and within its borders. For example, since 2006, the African Union has had a Migration Policy Framework for Africa that reiterates principles of state sovereignty while providing member states with “comprehensive policy guidelines and principles” in a range of areas (labor migration, border governance, irregular migration, forced displacement, etc.) to assist in the development of each state’s migration, custom, labor, trade, and other laws.40 The AU also has an African Union Labour Migration Advisory Committee, whose mandate is to facilitate, monitor, and report on the implementation of AU migrant worker standards in the region. While these instruments might best be considered “soft law,” they can still be instructive in shaping the behavior of states in their treatment of migrants. Understanding transnational migration law then requires an attentiveness not only to the developments, technicalities, and impacts of these regional regimes but also to the “interplay” between different forms of regionalism vis-à-vis international institutions, domestic law, civil society actors, and migrants themselves.41

Alongside such dynamics of regionalization, a multitude of other private and quasi-private actors have come to be enrolled in the facilitation and regulation of international migration, creating new relationships of both antagonism and exploitation on the one hand, and dependency and profit on the other. On the recruitment side of labor migration, the role of labor brokers in states of origin has transformed from being mere facilitators of migration to acting as key drivers of the migration process as so-called “merchants of labour.”42 It is estimated that there are now thousands of small licensed migrant worker recruitment agencies located in capital cities across Asia in addition to unlicensed recruiters.43 The actions of these labor brokers can not only profoundly shape the experiences, opportunities, decisions, and vulnerabilities of migrant workers but also come to create the normative landscape in which migrant workers move, act, and live. During the process of travel too, carrier sanction laws and civil aviation practices shape the conduct of commercial airlines and place penalties (including hefty fines) on a carrier who allows a person to travel without the required documentation or fails to enforce the visa requirements of the destination state. Private companies are thus enrolled in the immigration infrastructure of a state, acting as de facto enforcers of a state’s immigration screening rules and processes beyond the state’s actual territory.44 And within a migrant’s state of employment, their private employers also become actors with authority, in some cases even called upon by state institutions to police immigration status and control migrants’ experiences of employment. While some initiatives such as the Dhaka Principles for Migration with Dignity, finalized by the Institute for Human Rights and Business in 2012, adopt a sector-wide approach to regulating this diffused set of actors in the migrant labor recruitment supply chain, such initiatives remain largely at the margins of other state-championed practices.45

Finally, transnational migration law should also take into account the laws and practices of Indigenous nations across the world that also regulate migration, even if their laws and authority to do so are not always recognized by state institutions or other actors. For example, in settler colonial contexts, this can mean recognizing that Indigenous nations do as a matter of both fact and law exercise authority over their lands and the people residing and visiting there, using a variety of jurisdictional techniques and practices such as: enacting ceremonial welcomes; issuing, use, and recognition of First Nations passports; maintaining communal membership practices; practicing oral traditions of storytelling; adhering to Indigenous protocols for visiting places; and traveling along recognized travel routes.46 As I will discuss in the final section of this chapter, migration law scholars have a responsibility to acknowledge and foreground such practices as a form of sovereign lawmaking so as to not perpetuate the logic of settler colonialism, including the durability of the terra nullius doctrine, in our scholarship and academic praxis.47

C. Tracing Forms of Transnational Migration Law

Alongside these different sites, actors, and subjects of regulation, new transnational modes of regulation have emerged that shape how the relationship between authority and mobile people are constructed and governed. These include, but are not limited to, what I shall call the technologization, privatization, and securitization of transnational migration law. To illustrate, I elaborate briefly on each of these forms of regulation in the following, focusing in particular on how these forms increasingly mediate the relationship between the state as a dominant actor of regulating migration and the mobile person. In doing so, these regulatory modes not only change the patterns and practices of migration, but also transform understandings and practices of modern statecraft.

Technologization: It is almost trite to state that technology is rapidly reshaping the practices and forms of the transnational regulation of migration. From biometric passports to mobile phones to complex data management systems at state borders, technology has transformed the modes through which state institutions assert their control over mobile people as well as how migrants themselves might resist and subvert such practices of control. Stephan Scheel argues that while the “digitisation and datafication of border control practices” should be seen as the “continuation and refinement” of earlier practices of controlling and sorting potential migrants through visa regimes that operate within and beyond a state’s borders, he argues that it also important to account for “technological imperfections of biometric recognition systems, the trade-offs implicated in their implementation, the painstaking work it requires to make them work, the discretion of border control authorities on the ground and, most crucially, the capacity of those whose mobility they serve to control to compromise and circumvent biometric recognition systems.”48 Technological systems then are yet another site at which the contestations over migration control play out. Yet the technologization of migration law also provides possibilities for forms of increased accountability, with, for instance, certain so-called “migrant-sending” states using technology to seek to increase the effective operation of migrant worker rights. Since 2016, for example, Pakistani migrant workers have been able to lodge complaints via an online system about their recruitment and employment to the Pakistani Ministry of Overseas Pakistanis and Human Development, thereby increasing the reach of the Pakistani state but also changing practices of diplomatic protection, governmental responsibility and diaspora engagement.49 The potential and effectiveness of such technological forms of accountability for addressing and remedying migrant worker exploitation remain underexamined.

Privatization: The enrolment of private for-profit nonstate actors in the regulation and control of human mobility has resulted in the outsourcing of state responsibility and diffusion of accountability for the regulation and control of mobile people. For example, the rise of immigration detention for people arriving without state authorization or overstaying and/or breaching their visa conditions in places such as North America, Europe, and Australia has empowered private actors and corporations who run such places of detention. Multinational corporations such as G4S (the world’s largest security company) and Serco (a UK company that manages prisons and immigration detention centers in the United Kingdom and Australia) have become key global players in this immigration detention complex. For transnational corporations, migration control has “become business, big business” both in terms of profiting off individual migrants’ desires to move and the state attempts to control such movement.50 One prominent effect of the regulation of human mobility through privatization has been the intensification of the carceral state by entrenching the relationship between criminal modes of punishment and immigration law (referred to in migration scholarship as “crimmigration”) while also embedding private for-profit corporations into the disciplining of human mobility.51

Securitization: The “securitization” of migration through various state forms of control has long been documented and analyzed by scholars. Increasingly, such securitization practices have come to be enacted through a transnational military prism, resulting in the routine deployment of military tactics, personnel, and technology such as drones to patrol state borders and to treat the arrival of unauthorized migrants as a form of transnational organized crime. In recent years, the UN Security Council, too, has authorized states to take military action against people categorized as “people smugglers” in an effort to combat human trafficking.52 Such resolutions have facilitated naval patrol operations in the southern central Mediterranean Sea, mandated by decisions of the Council of the European Union.53 To date, this has included the boarding and pushback of boats carrying migrants from Libya to southern Europe as well as the destruction of boats that have been or may be used in such “people smuggling operations”. While such actions may be seen to be consistent with certain international instruments such as the Protocol against the Smuggling of Migrants by Land, Sea and Air,54 these operations have been routinely criticized for their severe breaches of international human rights standards, and for the logics of deterrence, containment, and migrant exclusion that such practices enact.55 Seen in this vein, practices of transnational migration law are not only about channeling human mobility and seeking to prevent coerced and unfree forms of migration, but conversely are also about authorizing violence against people transgressing state borders and producing states of entrapment and stasis for certain would-be migrants, thus affecting whether people can move in the first place and which migrants are deemed worthy of the protections of human rights law.

To conclude, this brief overview of the regulation of human mobility in a world of plural, and potentially rival, lawmaking authorities has demonstrated the necessity of denaturalizing the state as the privileged “container” through which to understand human mobility.56 This task involves understanding how states have come to be constituted and contested in and through their regulation of mobile people. As Joel Quirk and Darshan Vigneswaran have argued:

human mobility has long played a foundational role in determining what states look like as spatial and political entities, how they accumulate power and resources, what types of policies and strategies they pursue, and how they relate to their peers and other political, social, and economic actors. In short, mobility makes states.57

Paying attention to the productive and coercive dimensions of regulating human mobility thus allows for questioning the standard legal typologies for framing migration, while also avoiding what Andreas Wemmer and Nina Glick Schiller have called “methodological nationalism.”58 Methodological nationalism in the context of migration law scholarship denotes approaches that take state borders as empirical facts, and fail to interrogate or historicize how migration has fed into processes of state construction, and vice versa. Yet, in developing an understanding of transnational migration law, it is also important not to slip into what I shall term “methodological internationalism” that adopts the “global” as the ideal perspective and that see the international system of states as the “proper” and most optimal way of organizing the world. Such an approach of “methodological internationalism” fails to question how various international institutions and transnational processes, including the increased circulation of capital and goods, act to shore up and entrench this global ordering that has resulted in uneven and racialized production and distribution of wealth, resources, and mobility in the world. After all, to conceive of the world only in terms of formal states is, as Manu Karuka has put it, to “naturalize colonialism.”59 Instead, this chapter suggests that in order to properly comprehend the construction, operation, dynamics, and effects of transnational migration law, we must be attentive to the way how practices of state migration law and regulation intersect with and are sustained by, and in turn sustain, a racialized global ordering of people that enable certain forms of precarity, exploitation, and abuse on the basis of a person’s state-attributed “status” within a state’s territory.

III. Decolonizing Transnational Migration Law

If we as scholars of “transnational migration law” take such methodological challenges and political critiques seriously, then how might we think about the regulation of human mobility alongside struggles for and projects of decolonization and global justice in our academic work and praxis? How can and should transnational migration law and scholarship respond to the vast and increasing global inequalities in our contemporary world produced through European colonialism and capitalism and maintained—or even exacerbated—through contemporary transnational legal regimes around trade, finance, property, and food, to name but a few examples? How do we understand the global ordering of people in relation to the present-day uneven sharing of wealth, resources, and opportunity, and state attempts to monopolize authority through legal forms of sovereignty?

A. Global Justice, Inequality, and Migration

Importantly, E. Tendayi Achiume has called on scholars of international law to reconceive of migration as decolonization, where the migration of Third World citizens to First World states “can be understood to enact an important step in…the pursuit of a long overdue geopolitical reordering of benefits of a global order.”60 Achiume’s normative argument is based on demonstrating that citizens of First World and Third World states are “not political strangers” to each other.61 Rather, for Achiume, the First and Third Worlds exist in relationships of co-sovereignty and interdependence forged through practices of imperial exploitation and extraction established during the colonial period and continued long after the national liberation of formerly colonized people through forms of contemporary neocolonialism. Such historic interconnections and ongoing injustices mean that First World states therefore should have “no more right to exclude Third World persons than they do their own citizens” and, conversely, citizens of formerly colonized places have a particular right of admission into First World states as a mode of redressing the “colonial advantage” that First World states have gained through colonialism and that is maintained in and through contemporary international (legal) frameworks. Such individual migration, Achiume argues, should be viewed as a legitimate, ethical, and importantly remedial personal response to conditions of neocolonial subordination and as a “matter of corrective distributive justice” on a global scale. Third World migration thus constitutes a valid form of “opportunity-enhancement” behavior for Third World citizens, even if it should not necessarily guarantee them the same rights of citizenship or permanent belonging in First World states as enjoyed by First World citizens. While Achiume realizes that such “postcolonial” migration is a “remarkably personal circumvention of the nation state,” nonetheless, for Achiume, it necessitates a fundamental reimagining of sovereignty as a legal concept and holds the possibility of “different construction of the baseline relationship between political-economic migrants and the receiving sovereign.”62

Achiume’s intervention in the field of international migration law is timely and much needed, as it reminds us to foreground the power and potential of Third World migration as a matter of material redistribution and global justice. It provides a politically useful legal argument for expanding the prevailing practices of belonging, notions of entitlements, and spheres of inclusion on the basis of historically produced rights and relations in First World states as a strategy of responding to colonial injustices. It thus makes the historically constructed borders of states the “perennial objects” of accountability.63 However, in thinking about the transformative potential of migration in an individualized way (albeit on a mass scale), Achiume’s proposal still leaves intact the existing international order of states that rests upon the logic of state borders as both the makers and markers of determining questions of belonging, entitlement, and difference.64 This is particularly problematic in the context of settler-colonial states, where the imposition and maintenance of state borders enable the ongoing colonization and appropriation of Indigenous lands, and function as a mechanism for seeking to subordinate prior and ongoing Indigenous forms of sovereignty over land and peoples.65

Instead, scholars of decolonization from Indigenous standpoints have argued that decolonization requires a more fundamental unsettling of settler colonialism—in all its epistemological, material, and psychological forms—and a recognition of and reckoning with Indigenous sovereignties and forms of sociality. Writing from Turtle Island (North America), Eve Tuck and K. Wayne Yang, in particular, have argued that decolonization must necessarily also entail a material redistribution of authority over space, people, and resources, and the “repatriation of Indigenous land and life.” Indeed, to think of decolonization otherwise would mean that Third World migration to settler colonial states of the “First World” risks intensifying the practices of dispossession and logic of elimination at work in settler colonialism. Tuck and Yang write:

People of color who enter/are brought into the settler colonial nation-state also enter the triad of relations between settler-native-slave. We are referring here to the colonial pathways that are usually described as ‘immigration’ and how the refugee/immigrant/migrant is invited to be a settler in some scenarios, given the appropriate investments in whiteness, or is made an illegal, criminal presence in other scenarios.66

Thinking with this triangulation of settler–native–slave reveals how as a result of paradoxical logics of assimilation and differential practices of racialization, “[s]ome labor becomes settler, while excess labor becomes enslavable, criminal, murderable.” Decolonization, for Tuck and Yang, then means the undoing of the settler nation in order to reorient toward Indigenous sovereignties and futurities, through an embrace of an “ethics of incommensurability.”67 Put more simply, what decolonization requires is clear, through the work of Indigenous theorists; what form decolonization may take and how decolonization will occur in settler colonial states is more open to historical contingency and not knowable in advance.

Recognizing and seeking to address the unequal access to and distribution of citizenship in the world—and its implications for the ability of people to travel in authorized, less dangerous, and less exploitative ways—is only one element then in comprehending global injustice. Migrant struggles for justice must be thought alongside Indigenous practices of self-determination and nationhood in order to adequately and meaningfully account for global justice in the present. How we as migration law scholars narrate transnational migration law must be engaged in such endeavors. This means taking seriously past and present Indigenous mobility practices and Indigenous legal techniques for authorizing and making lawful certain forms of mobility.68

B. Telling “Counterstories” as an Academic Praxis

Storytelling is political. Depending on the standpoint of the narrator, the mode of narration and the geopolitical context in which stories are told and received, stories can authorize and reproduce dominant power structures, or intervene in and transform global hierarchies, social imaginaries, and collective movements for social change.69 What stories we tell, pay attention to and foreground as scholars of transnational migration law reveals a great deal about how we conceive of, locate, and relate to power and authority, in particular whose laws we recognize and who we deem to be an actor of transnational migration lawmaking. For many Indigenous scholars, stories hold law, and acts of storytelling can function as acts of legal obligation, transmission, and place-making.70 For non-Indigenous scholars, like myself, foregrounding “counterstories” of transnational migration lawmaking to that of the state or market may function as a form of academic solidarity and commitment to projects of anti-racism and decolonization.71 In this final section, I suggest that stories can have a powerful role to play in the necessary work of undoing colonial borders and state practices of bordering in the present, provided they are told and received within an ethical framework that emphasizes the narrator’s positionality and an ethics of nonappropriation, permission-seeking, and respect.72

One possible orientation that such stories can take is to reveal the connections between state treatment of Indigenous peoples and racialized migrants in settler colonial contexts. This may include stories of how both Indigenous peoples and racialized migrants are made exceptional in state law, and subject to similar techniques of state documentation, intrusion, and incarceration. Analyzing the use of the plenary power in the United States, Susan Bibler Coutin, Justin Richland, and Véronique Fortin, for example, have mobilized personal stories of migrant and Indigenous peoples’ encounters with the law to show how such state techniques of claiming jurisdiction “function of granting ‘fullness’ to the United States while at the same time requiring certain populations to routinely claim exceptionality.”73 In the Australian context, the Deathscapes project, led by Suvendrini Perera and Joseph Pugliese, has collated stories of state-perpetrated abuses and custodial deaths of Indigenous people and migrants as a way of documenting, mapping, and ultimately resisting contemporary forms of racialized violence across settler colonial locations. Focusing on a variety of sites, including “police cells, prisons and immigration detention centres,” these stories seek “not to collapse the differences between racialized groups, or to ignore the presence of other racialized populations in these states, but to address some of the shared strategies, policies, practices and rationales of state violence deployed in the management of these separate categories.”74

Another orientation that such stories can and do take is to draw attention to the effect of colonial states borders in dividing Indigenous nations and obscuring Indigenous sovereignties. For example, Theresa McCarthy has written about how the Six Nations of the Haudenosaunee Confederacy have historically negotiated the state-imposed border controls that act to divide and marginalize their political authority and communal life. She writes that while “the U.S.–Canada ‘border’ is a settler construct that is foreign and without meaning to Haudenosaunee cosmology, it has had very real, substantive implications for the social and political coherence of Haudenosaunee people over time.” Nonetheless, despite these state borders, McCarthy shows how the “inherent sovereignty of Haudenosaunee has been continually articulated as the right to determine citizenship, leadership, and freedom of movement within territorial homelands.”75 This means that state borders have never fully been able to remove Indigenous control over what Amar Bhatia has called Indigenous “re-peopling” powers (that is, Indigenous authority over acts of procreation, marriage, adoption, citizenship, and immigration), despite considerable endeavors to do so.76 For example, a recent Australian High Court case has challenged the Australian government’s constitutional powers to deport people who are members of Indigenous nations in Australia but who do not have Australian citizenship (people who in the legal terminology of the settler colonial state are deemed “Indigenous non-citizens”).77 With the majority of the High Court ultimately holding that Aboriginal Australians occupy a “unique or sui generis position…such that they are not aliens” under the Australian Constitution, the decision impels a reconfiguration of the relationship between the Australian settler colonial state’s deportation powers and the operation of Indigenous sovereignty and the right to self-determination. As Bhatia writes, “viewing Indigenous nations as self-determining nations means recognizing their inherent rights and power to reproduce their societies through birth and immigration,” even if settler colonial states through strategies of elimination seek to submerge and ultimately eliminate such Indigenous forms of authority.78 Similarly, Louise Boon-Kuo has argued that the current Australian settler colonial state’s use of migration law in attempts to deport Indigenous people deemed noncitizens must be understood within a longer colonial history of dispossessing Indigenous peoples, separating Indigenous families, and deporting racialized noncitizens: all practices tied to a project of making Australia a “white” nation that was inaugurated upon the foundational and continued denial of Indigenous sovereignty. For Boon-Kuo, such practices of “white possessive sovereignty” remind us of the need for migration scholarship to “engage with the continued existence and state denial of First Nation sovereignties.”79

A third possible orientation for such stories of transnational migration law can be to foreground Indigenous-to-Indigenous practices of law. Here, for example, the stories of Indigenous uses of the passport as potentially disruptive anticolonial legal objects can make visible the ongoing practices of sovereignty and recognition of Indigenous nations in the present as well as the failure on the part of settler colonial states to “fully monopolise” the “legitimate means of movement.” Audra Simpson, for example, has theorized how Indigenous practices of sovereignty that utilize the passport form, rather than seeking to replicate European or settler colonial border practices, instead exercise a “fundamentally interrupted and interruptive capacity” to the existent settler colonial state and international ordering of political authority.80 Similarly, Joseph Pugliese has suggested in the Australian context that Indigenous acts of issuing and using Aboriginal passports function as “counter-discursive resignification of the very technology—the passport—deployed by the settler-colonial Australian state in order to consolidate and reproduce the ongoing usurpation of Indigenous sovereignty.”81 In doing so, Pugliese argues, Aboriginal uses of the passport act to “mark Aboriginal people’s unceded and unextinguished sovereignty over Country and their right to offer welcome and hospitality within their own lands.”82 Foregrounding such stories in accounts of transnational migration law, then, heeds plural and rival forms of authority over land and people, and works against the dominant logics of settler colonial formations that would seek to eradicate and deny Indigenous sovereignties, nationhoods, and futures.

IV. Conclusion

This chapter has provided an account of transnational migration law as an empirical, methodological, and normative inquiry. If transnational migration law is the object of investigation of this chapter, I have argued that it is not an already-present phenomenon or readily given object of inquiry. Rather, it is constructed through deploying the terminology of the “transnational” in relation to a politics of recognition. What does or should count as transnational migration law? Who is recognized as a lawful authority over human mobility? And what are the implications of this constitutive boundary-drawing exercise, in delimiting what is, and what is not, transnational migration law? At stake in such an exercise is more than merely the task of accurate description or reconstruction. It is rather the possibility of enabling more just coexistences between plural forms of law and the task of thinking through what a transnational migration law might look like that recognizes the necessity of thinking migrant justice within and beyond the settler colonial state.

To conclude, I want to return to another story about passports as documents that can attest to the regulation of human mobility in a world of plural authorities and that opens up the importance of decolonizing approaches to “transnational migration law.” In 2013, a Freedom Solidarity Flotilla consisting of a delegation of Aboriginal Elders and West Papuan freedom activists sailed from Naarm/Melbourne to Manokwari in support of the independence struggle of the West Papuan people and to denounce the Australian government’s support for Indonesia’s military interventions. Traveling on his Original Nations Passport as part of the delegation, Gunai man Robbie Thorpe articulated the importance of Indigenous passports as a form of inter-Indigenous sovereign relations and lawmaking, including in the context of human mobility:

Aboriginal Passports represent a Global Safe Travel document; Indigenous people of Australia have never invaded or attacked another country, Aboriginal people represent peace and these passports represent a connection between Indigenous people around the world who have suffered at the hands of colonisation.…Who[se] borders are these anyway? Why should we require the white man’s documents to travel to West Papua? Our lands were once connected, our cultures entwined for thousands of years, we don’t need authority from Australia or Indonesia to do as we have always done. Aboriginal Passports are a real statement about our land, our identity, our lore. Australia and Indonesia can live the lie, but we the Indigenous people don’t subscribe to that.83

Scholars of transnational migration law thus have a responsibility to recognize and analyze both the multitude of practices, sites, actors, and forms of migration control (in all their complexity, violence, and exclusions) and to foreground the varied rival forms of authority over the regulation of both space and mobile people that present a challenge to the current international ordering and maintenance of states, an international system that is the ongoing product of imperialism and settler colonial formations as well as struggles for decolonisation.






Selective Bibliography


Achiume, E. Tendayi. “Migration as Decolonisation.” Stanford Law Review 71 (2019): 1509–1574.


Amaya-Castro, Juan. “‘In Its Majestic Inequality’: Migration Control and Differentiated Citizenship.” In The Transformation of Citizenship, vol. 2, edited by Jürgen Mackert and Bryan S. Turner, 84–100. Abingdon: Routledge, 2017.


Bacon, David. Illegal People: How Globalization Creates Migration and Criminalizes Immigrants. Boston: Beacon Press, 2009.


Bhatia, Amar. “‘In a Settled Country, Everyone Must Eat’: Four Questions about Transnational Private Regulation, Migration, and Migrant Work.” German Law Journal 13, no. 12 (2012): 1282–1295.


Bhatia, Amar. “Re-peopling in a Settler-Colonial Context: The Intersection of Indigenous Laws of Adoption with Canadian Immigration Law.” AlterNative 14, no. 4 (2018): 343–353.


Bibler Coutin, Susan, Richland, Justin and Fortin, Véronique. “Routine Exceptionality: The Plenary Power Doctrine, Immigrants, and the Indigenous Under U.S. Law.” UC Irvine Law Review 4 (2014): 97–120.


Boon-Kuo, Louise. “‘Race’, Crimmigration and the Deportation of Aboriginal Non-Citizens.” In Crimmigration in Australia: Law, Politics, and Society, edited by Peter Billings. Singapore: Springer, (2019): 39–62.


Burrows, John. Freedom and Indigenous Constitutionalism. Toronto: University of Toronto Press, 2016.


Dauvergne, Catherine. Making People Illegal: What Globalization Means for Migration and Law. Cambridge: Cambridge University Press, 2008.


Dehm, Sara. “Passport.” In International Law’s Objects, edited by Jessie Hohmann and Daniel Joyce, 342–356. Oxford: Oxford University Press, 2018.


Dembour, Marie-Bénédicte. When Humans Become Migrants: Study of the European Court of Human Rights with an Inter-American Counterpoint. Oxford: Oxford University Press, 2015.


Gammeltoft-Hansen, Thomas and Nyberg Sorensen, Ninna. The Migration Industry and the Commercialization of International Migration. Abingdon: Routledge, 2013.


Geiger, Martin and Pécoud, Antoine (eds.). Disciplining the Transnational Mobility of People. Basingstoke: Palgrave Macmillan, 2013.


Simpson, Audra. Mohawk Interruptus: Political Life Across the Borders of Settler States. Durham: Duke University Press, 2014.


Smith, Adrian A. “Migration, Development and Security within Racialised Global Capitalism: Refusing the Balance Game.” Third World Quarterly 37, no. 11 (2016): 2119–2138.


Stephen, Lynn. Transborder Lives: Indigenous Oaxacans in Mexico, California, and Oregon. Durham: Duke University Press, 2007.


Thomas, Chantal. “Transnational Migration, Globalization, and Governance: Theorizing a Crisis.” In Oxford Handbook of the Theory of International Law, edited by Anne Orford and Florian Hoffmann, 882–921. Oxford: Oxford University Press, 2016.


Vigneswaran, Darshan and Quirk, Joel (eds.). Mobility Makes States: Migration and Power in Africa. Philadelphia: University of Pennsylvania Press, 2015.


Wimmer, Andreas and Glick Schiller, Nina. “Methodological Nationalism and Beyond: Nation-State Building, Migration and the Social Sciences.” Global Networks 2, no. 4 (2002): 301–334.











* This chapter was written on the lands of the Gadigal people of the Eora nation. I am grateful to Amar Bhatia, ManojDias- Abey, Ben Silverstein, and Peer Zumbansen for their scholarly generosity, editorial suggestions, helpful references, and good humor.

1 Sam Laskaris, “Passports Rejected: Haudenosaunee Women’s LAX Withdraws from World Championships,” Indian Country Today Media Network, July 20, 2015, http://indiancountrytodaymedianetwork.com/2015/07/20/passports-rejected-haudenosaunee-womens-lax-withdraws-world-championships-161139; see also Sara Dehm, “Passport,” in International Law’s Objects, eds. Jessie Hohmann and Daniel Joyce (Oxford: Oxford University Press, 2018), 342–356.

2 Kaya Burgess, “Native American Lacrosse Team Allowed to Come to Britain on Haudenosaunee Passports,” The Times (UK), July 22, 2017, https://www.thetimes.co.uk/article/native-american-lacrosse-team-allowed-to-come-to-britain-on-haudenosaunee-passports-qspzt6jsc.

3 Celia Balf, “A Team of Native American Players Is Making History at the 2017 Lacrosse Women’s World Cup,” Excelle Sport, July 19, 2017, http://www.excellesports.com/news/lacrosse-haudenosaunee-fil-rathbones-world-cup. On the history of Haudenosaunee lacrosse teams’ use of the passport, see Allan Downey, The Creator’s Game: Lacrosse, Identity, and Indigenous Nationhood (Vancouver: UBC Press, 2018).

4 On the concept of rival authorities, see Shaun McVeigh and Sundhya Pahuja, “Rival Jurisdictions: The Promise and Loss of Sovereignty,” in After Sovereignty: On the Question of Political Beginnings, eds. Charles Barbour and George Pavlich (Abingdon: Routledge, 2009), 97–114; Sundhya Pahuja, “Laws of Encounter: A Jurisdictional Account of International Law,” London Review of International Law 1, no. 1 (2013): 63–98.

5 In making this argument, I am indebted to Peer Zumbansen’s theorizing of the “transnational” as a methodology: see Peer Zumbansen, “Transnational Legal Pluralism,” Transnational Legal Theory 1, no. 2 (2010): 141–189.

6 John Torpey, The Invention of the Passport: Surveillance, Citizenship and the State (Cambridge: Cambridge University Press, 2000), 5.

7 See especially Amar Bhatia, “We Are All Here to Stay? Indigeneity, Migration, and ‘Decolonizing’ the Treaty Right to Be Here,” Windsor Yearbook of Access to Justice 31, no. 2 (2013): 39–64; Amar Bhatia, “‘In a Settled Country, Everyone Must Eat’: Four Questions about Transnational Private Regulation, Migration, and Migrant Work,” German Law Journal 13, no. 12 (2012): 1282–1295.

8 Zygmunt Bauman, Globalization: The Human Consequence (New York: Polity Press, 1998), 88; Anthony Richmond, Global Apartheid: Refugees, Racism, and the New World Order (Oxford: Oxford University Press, 1994); Nandita Sharma, “Global Apartheid and Nation-Statehood: Instituting Border Regimes,” in Nationalism and Global Solidarities: Alternative Projections to Neoliberal Globalisation, eds. James Goodman and Paul James (Abingdon: Routledge, 2006), 71–90.

9 See Jessup’s foundational definition of transnational law as “all law which regulates actions or events that transcend national frontiers” and consists of a mix between public and private forms of regulation: Philip Jessup, Transnational Law (New Haven: Yale University Press, 1956), 2; see also Carrie Menkel-Meadow, “Why and How to Study ‘Transnational’ Law,” UC Irvine Law Review 1, no. 1 (2011): 97–128.

10 See Zumbansen, supra note 5.

11 Juan Amaya-Castro, “‘In Its Majestic Inequality’: Migration Control and Differentiated Citizenship,” in The Transformation of Citizenship, vol. 2, eds. Jürgen Mackert and Bryan S. Turner (Abingdon: Routledge, 2017), 84–100.

12 Catherine Dauvergne, Making People Illegal: What Globalization Means for Migration and Law (Cambridge: Cambridge University Press, 2008), 2.

13 This approach to law owes much to, yet is distinct from other accounts of law in “transnational law” or “legal pluralism” scholarship. In the former tradition, e.g., a prevailing understanding of transnational law is the “study of legal phenomena, including lawmaking processes, rules, and legal institutions, that affect or have the power to affect behaviors beyond a single state border” (Menkel-Meadow, “Why and How to Study ‘Transnational’ Law,” supra note 9, at 104). Here a guiding question is one of regulatory effectiveness, rather than the lawful characterisation or status of the enacting body. In the legal pluralism tradition, in contrast, law has been framed as and through multiplicity, uncovering multiple overlapping jurisdictions, affiliations, legal systems, and social orders (see, e.g., Eve Darian-Smith, Laws and Societies in Global Contexts: Contemporary Approaches (Cambridge: Cambridge University Press, 2013)).

14 Shaunnagh Dorsett and Shaun McVeigh, Jurisdiction (Abingdon: Routledge, 2012); Pahuja, “The Law of Encounters,” supra note 4.

15 Dauvergne, supra note 12. See also David Bacon, Illegal People: How Globalization Creates Migration and Criminalizes Immigrants (Boston: Beacon Press, 2009).

16 Making Migration Work for All: Report of the Secretary-General, UN Doc. A/72/643, December 12, 2017, 2.

17 Simon Behrman, “Refugees and Crises of Law,” Patterns of Prejudice 52, nos. 2–3 (2018): 107–120. Moreover, as many scholars have noted, that such “migration crisis” are in fact produced through forms of law and regulation. See, e.g., Chantal Thomas, “Transnational Migration, Globalization, and Governance: Theorizing a Crisis,” in Oxford Handbook of the Theory of International Law, eds. Anne Orford and Florian Hoffmann (Oxford: Oxford University Press, 2016), 882–921.

18 Zygmunt Bauman, Strangers at Our Door (Malden, MA: Polity, 2016).

19 Here some scholars have productively unpack the concept of the border, or “bordering” as a way of analyzing the proliferation and intensification processes of differentiation and containment: see, e.g., Sandro Mezzadra and Brett Nielson, Border as Method, or, the Multiplication of Labor (Durham: Duke University Press, 2013); Gargi Bhattacharyya, Rethinking Racial Capitalism: Questions of Reproduction and Survival (London: Rowman & Littlefield, 2018). On the global production of precarious working conditions for migrants, see Louise Waite et. al. eds., Vulnerability, Exploitation and Migrants: Insecure Work in a Globalised Economy (Basingstoke: Palgrave Macmillan, 2015).

20 See generally Dimitris Papadopoulos, Niamh Stephenson, and Vassilis Tsianos, Escape Routes: Control and Subversion in the Twenty-First Century (London: Pluto Press, 2008).

21 See, e.g., Koen Leurs, “Communication Rights from the Margins: Politicising Young Refugees’ Smartphone Pocket Archives,” International Communication Gazette 79, nos. 6–7 (2017): 674–698; Simona Zavratnik and Sanja Cukut Krilić, “Digital Routes, ‘Digital Migrants’: From Empowerment to Control over Refugees’ Digital Footprints,” Družboslovne Razprave 34, no. 89 (2018): 143–163.

22 Stefan Rother, “Angry Birds of Passage: Migrant Rights Networks and Counter-Hegemonic Resistance to Global Migration Discourses,” Globalizations 15, no. 6 (2018): 854–869, 855.

23 Stefan Rother, “A Tale of Two Tactics: Civil Society and Competing Visions of Global Migration Governance from Below,” in Disciplining the Transnational Mobility of People, eds. Martin Geiger and Antoine Pécoud (Basingstoke: Palgrave Macmillan, 2013), 41–62.

24 CIW, “Fair Food Program,” https://www.fairfoodprogram.org. For an insightful history and analysis of the CIW’s approach, see Manoj Dias-Abey, “Justice on Our Fields: Can ‘Alt-Labor’ Organizations Improve Migrant Farm Workers’ Conditions?,” Harvard Civil Rights-Civil Liberties Law Review 53 (2018): 167–211.

25 See, e.g., Dehm, supra note 1, at 349.

26 Fiona B. Adamson and Gerasimos Tsourapas, “The Migration State in the Global South: Nationalizing, Developmental, and Neoliberal Models of Migration Management,” International Migration Review 54, no. 3 (2020): 853–882.

27 Discovery Health v. CCMA, [2008] ZALC 24 (South Africa).

28 Laura Griffin, “When Borders Fail: ‘Illegal’, Invisible Labour Migration and Basotho Domestic Workers in South Africa,” in Constructing and Imagining Labour Migration Perspectives of Control from Five Continents, eds. Elizabeth Guild and Sandu Mantu (Farnham: Ashgate, 2011), 15–38. See also Laura Griffin, “Unravelling Rights: ‘Illegal’ Migrant Domestic Workers in South Africa,” South African Review of Sociology 42, no. 2 (2011): 83–101.

29 Decision No. 1773/17, [2017] ONWSIAT 2962, online (http://www.wsiat.on.ca/Decisions/2017/1773%2017.pdf) (Canada).

30 See also Adrian A. Smith, “Migration, Development and Security within Racialised Global Capitalism: Refusing the Balance Game,” Third World Quarterly 37, no. 11 (2016): 2119–2138.

31 This expression is from Torpey, supra note 6, at 5.

32 See Chantal Thomas, “Convergences and Divergences in International Legal Norms on Migrant Labor,” Comparative Labor Law and Policy Journal 32, no. 2 (2011): 405–441.

33 African Commission of Human and Peoples’ Rights, Communication No. 159/96 (November 11, 1997), para. 20.

34 Juridical Condition and Rights of Undocumented Migrants (2003), Advisory Opinion OC-18/03, Inter-Am Ct. HR (Ser. A) No. 18, http://www.corteidh.or.cr/docs/opiniones/seriea_18_ing.pdf.

35 Undocumented Workers: United States of America (2016), Inter-Am Comm HR, Merits Report No. 50/16, Case 12.834.

36 See Hoffman Plastic Compounds, Inc. v. National Labor Relations Board, 535 US 137 (2002) (Hoffman).

37 United States Department of State, Digest of United States Practice in International Law, ed. CarrieLyn D. Guymon (2016), 328.

38 Marie-Bénédicte Dembour, When Humans Become Migrants: Study of the European Court of Human Rights with an Inter-American Counterpoint (Oxford: Oxford University Press, 2015), 302.

39 James Cavallaro and Stephanie Brewer, “Reevaluating Regional Human Rights Litigation in the Twenty-First Century: The Case of the Inter-American Court,” American Journal of International Law 102, no. 4 (2008): 768–827, 823.

40 African Union, The Migration Policy Framework for Africa, Doc. No. EX.CL/276 (IX), June 2006, online (https://au.int/sites/default/files/pages/32899-file-1._au_migration_policy_framework_for_africa.pdf).

41 Sandra Lavenex, “Regional Migration Governance: Building Block of Global Initiatives?,” Journal of Ethnic and Migration Studies 45, no. 8 (2019): 1275–1293.

42 On the use of this terminology, see, e.g., Christiane Kuptsch ed., Merchants of Labour (Geneva: International Institute for Labour Studies, 2006); Philip Martin, Merchants of Labor: Recruiters and International Labor Migration (Oxford: Oxford University Press, 2017).

43 Bassina Farbenblum and Justine Nolan, “The Business of Migrant Worker Recruitment: Who Has the Responsibility and Leverage to Protect Rights?,” Texas International Law Journal 52, no. 1 (2017): 1–44.

44 Sophie Scholten, The Privatisation of Immigration Control through Carrier Sanctions (Leiden: Brill Nijhoff, 2015); Tendayi Bloom, “The Business of Migration Control: Delegating Migration Control Functions to Private Actors,” Global Policy 6, no. 2 (2015): 151–157.

45 The Dhaka Principles are based on international human rights instruments and ILO core standards. They have since been endorsed by the International Trade Union Confederation and the International Confederation of Private Employment Agencies (CIETT). On the “governance deficit” in the global recruitment of labour, or what Jennifer Gordon terms the “human supply chain,” see Jennifer Gordon, “Regulating the Human Supply Chain,” Iowa Law Review 102, no. 2 (2017): 445–504.

46 See the dynamic accounts of First Nations law developed in different settler colonial contexts: e.g., in Australia by Irene Watson, Aboriginal Peoples, Colonialism and International Law: Raw Law (Abingdon: Routledge, 2015); and in Canada by John Burrows, Law’s Indigenous Ethics (Toronto: University of Toronto Press, 2019).

47 See, e.g., Shiri Pasternak, “Jurisdiction and Settler Colonialism: Where Do Laws Meet?” Canadian Journal of Law and Society 29, no. 2 (2014): 145–161.

48 Stephan Scheel, Autonomy of Migration?: Appropriating Mobility within Biometric Border Regimes (Abingdon: Routledge, 2019). While many states such as those in the European Union have implemented biometric identification systems at border points, more recently, Australian airport and immigration officials have announced a new trial that will scan a traveler’s face, without the need to present their passport when passing through Australian immigration controls. Here, the traveler’s body becomes the space onto which regulation through technology is projected and authorized forms of movement are coded.

49 See Farbenblum and Nolan, supra note 42. Other states such as the Philippines have used social media as a way of holding recruiters and employers more publicly accountable to migrant workers and their families. See also Bassina Farbenblum, Laurie Berg and Angela Kintominas, “Transformative Technology for Migrant Workers: Opportunities, Challenges, and Risks” (New York: Open Foundation, 2018).

50 Thomas Gammeltoft-Hansen and Ninna Nyberg Sorensen, The Migration Industry and the Commercialization of International Migration (Abingdon: Routledge, 2013), 2. See also Siobhán McGuirk and Adrienne Pine eds., Asylum for Sale: Profit and Protest in the Migration Industry (Oakland: PM Press, 2020).

51 On “crimmigration,” see, e.g., Juliet Stumpf, “The Crimmigration Crisis: Immigrants, Crime, and Sovereign Power,” American University Law Review 56, no. 2 (2007): 367–420; Katja Franko Aas and Mary Bosworth eds., The Borders of Punishment: Migration, Citizenship, and Social Exclusion (Oxford: Oxford University Press, 2013).

52 See UN Doc. S/RES/2240 (2015) and UN Doc. S/RES/2380 (2017).

53 EC, Council Decision (CFSP) 2015/778 of 18 May 2015 on a European Union military operation in Southern Central Mediterranean (EUNAVFOR), [2015] OJ, L 122. See Glenda Garelli and Martina Tazzioli, “The Biopolitical Warfare on Migrants: EU Naval Force and NATO Operations of Migration Government in the Mediterranean,” Critical Military Studies 4, no. 2 (2018): 181–200.

54 Protocol against the Smuggling of Migrants by Land, Sea and Air supplementing the UN Convention against Transnational Organized Crime, November 15, 2000, 2241 UNTS 507 (entered into force January 28, 2004).

55 Jørgen Carling and María Hernández-Carretero, “Protecting Europe and Protecting Migrants? Strategies for Managing Unauthorised Migration from Africa,” The British Journal of Politics and International Relations 13, no. 1 (2011): 42–58.

56 Andreas Wimmer and Nina Glick Schiller, “Methodological Nationalism and Beyond: Nation-State Building, Migration and the Social Sciences,” Global Networks 2, no. 4 (2002): 301–334.

57 Joel Quirk and Darshan Vigneswaran, “Mobility Makes States,” in Mobility Makes States: Migration and Power in Africa, eds. Darshan Vigneswaran and Joel Quirk (Philadelphia: University of Pennsylvania Press, 2015), 1–34, 2.

58 Wimmer and Glick Schiller, supra note 56.

59 Manu Karuka, Empire’s Tracks (Oakland: University of California Press, 2019), xii.

60 E. Tendayi Achiume, “Reimagining International Law for Global Migration: Migration as Decolonization?,” AJIL Unbound 111 (2017): 142–146, 145.

61 E. Tendayi Achiume, “Migration as Decolonisation,” Stanford Law Review 71 (2019): 1509–1574.

62 Ibid.

63 Sara Dehm, “‘Accusing Europe’: Articulations of Migrant Justice and a Popular International Law,” in Peoples’ Tribunals and International Law, eds. Andrew Byrnes and Gabrielle Simm (Cambridge: Cambridge University Press, 2018), 157–81, 180, quoting Craig Borowiak, Accountability and Democracy: The Pitfalls and Promise of Popular Control (Oxford: Oxford University Press, 2011), 9.

64 Recall Étienne Balibar’s words of how contemporary state borders function as sites for rendering earlier colonial practices of racial differentiation and exclusion internal to the category of national citizenship. Étienne Balibar, Politics and the Other Scene (London: Verso, 2002), 85.

65 Achiume does recognize the particular place of Indigenous peoples in settler-colonial states that are “founded on the colonial extermination and subordination of sovereign indigenous peoples”; however, she suggests that her general argument about Third World inclusion and equality through First World citizenship “may be moot” in relation to Indigenous peoples who may already hold formal citizenship of settler-colonial states of the Global North, even if this formal status may still enable “fundamental substantive inequality” (supra note 61, at 1563). Achiume writes: “Of course, the subordinate status of many Fourth World peoples who are formal First World citizens speaks to the fundamental substantive inequality that is compatible with formal citizenship status. My point here is simply that formal citizenship status is preferable to undocumented status” (supra note 61, at 1563).
As a result, in positioning the settler-colonial state as the proper and principal authority for granting recognition and inclusion, this is a form of decolonial politics that risks taking place at the expense of Indigenous political authority, legal orderings, and peoples.



66 Eve Tuck and K. Wayne Yang, “Decolonization Is Not a Metaphor,” Decolonization: Indigeneity, Education & Society 1, no. 1 (2012): 1–40, 17.

67 Ibid.

68 See, e.g., Lynn Stephen, Transborder Lives: Indigenous Oaxacans in Mexico, California, and Oregon (Durham: Duke University Press, 2007); John Burrows, Freedom and Indigenous Constitutionalism (Toronto: University of Toronto Press, 2016), especially 19–49. For recent historical scholarship on Indigenous mobilities, see Lynette Russell, Roving Mariners: Australian Aboriginal Whalers and Sealers in the Southern Oceans, 1790–1870 (Albany: SUNY Press, 2012); Fiona Paisley, The Lone Protestor: A M Fernando in Australia and Europe (Canberra: Aboriginal Studies Press, 2012); Jane Carey and Jane Lydon eds., Indigenous Networks: Mobility, Connections and Exchange (New York: Routledge, 2014); Rachel Standfield ed., Indigenous Mobilities: Across and Beyond the Antipodes (Acton: ANU Press and Aboriginal History, 2018).

69 Sujatha Fernandes, Curated Stories: The Uses and Misuses of Storytelling (Oxford: Oxford University Press, 2017).

70 See, e.g., Christine Black, “Maturing Australia through Australian Aboriginal Narrative Law,” South Atlantic Quarterly 110, no. 2 (2011): 347–362; Sweeney Windchief and Kenneth E. Ryan, “The Sharing of Indigenous Knowledge through Academic Means by Implementing Self-Reflection and Story,” AlterNative 15, no. 1 (2019): 82–89.

71 On the politics and anti-racist potential of “counterstories,” see, e.g., Tara J. Yosso, Critical Race Counterstories along the Chicana/Chicano Educational Pipeline (New York: Routledge, 2006).

72 See, e.g., Clare Land, Decolonising Solidarity (London: Zed Books, 2015).

73 See Susan Bibler Coutin, Justin Richland, and Véronique Fortin, “Routine Exceptionality: The Plenary Power Doctrine, Immigrants, and the Indigenous Under U.S. Law,” UC Irvine Law Review 4 (2014): 97–120. See also Leti Volpp, “The Indigenous as Alien,” UC Irvine Law Review 5 (2015): 289–325.

74 “Deathscapes: Mapping Race and Violence in Settler States,” https://www.deathscapes.org/about-project.

75 See, e.g., Theresa McCarthy, In Divided Unity: Haudenosaunee Reclamation at Grand River (Tucson: University of Arizona Press, 2016), 210; Michel Hogue, Metis and the Medicine Line: Creating a Border and Dividing a People (Chapel Hill: University of North Carolina Press, 2015); Audra Simpson, Mohawk Interruptus: Political Life Across the Borders of Settler States (Durham: Duke University Press, 2014).

76 Amar Bhatia, “Re-peopling in a Settler-Colonial Context: The Intersection of Indigenous Laws of Adoption with Canadian Immigration Law,” AlterNative 14, no. 4 (2018): 343–353.

77 Love v. Commonwealth of Australia; Thoms v. Commonwealth of Australia [2020] HCA 3 (11 February 2020)

78 Bhatia, supra note 74, at 348. On settler colonialism’s logic of elimination, see Patrick Wolfe, “Settler-Colonialism and the Elimination of the Native,” Journal of Genocide Research 8, no. 4 (2006): 387–409.

79 Louise Boon-Kuo, “‘Race’, Crimmigration and the Deportation of Aboriginal Non-Citizens,” in Crimmigration in Australia: Law, Politics, and Society, ed. Peter Billings (Singapore: Springer, 2019), quoting Aileen Moreton-Robinson, The White Possessive: Property, Power, and Indigenous Sovereignty (Minneapolis: University of Minnesota Press, 2015): 39–62.

80 Simpson, supra note 75.

81 Joseph Pugliese, “Geopolitics of Aboriginal Sovereignty: Colonial Law as ‘a Species of Excess of Its Own Authority,’ Aboriginal Passport Ceremonies and Asylum Seekers,” Law Text Culture 19, no. 1 (2015): 84–115, 86.

82 Ibid., 95.

83 “Aboriginal Passports Grant Authority for Cultural Reunion,” National United Government, https://nationalunitygovernment.org/content/aboriginal-passports-grant-authority-cultural-reunion.







Chapter 32

 Contextualization as a (Feminist) Method for Transnational Legal Practice
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I. Introduction

Postconflict processes represent a meeting point of the international, national, and local.1 While each postconflict period is different, the increase of transnational legal practice carried out by international actors on the basis of international norms in these processes stands out. Although both practice and scholarship on transitional justice and peacebuilding have recognized the need to move away from a “one-size fits all” approach and instead to acknowledge the individual localities through “contextualization” of peace and justice processes, this has not materialized in practice. Rather, it appears that transitional justice and peacebuilding have moved toward a trend of internationalization and institutionalization.2 This is particularly reflected in the international framework for the advancement of women’s rights in postconflict states. With reference to the UN “Women, Peace and Security” agenda and its implementation in Afghanistan, the chapter aims to illustrate how the theoretical recognition of the importance of contextualization has not only failed to materialize, but instead, the fields have moved in the opposite direction toward internationalization and institutionalization of such processes. Problematizing particularly the hegemony of Western liberal thought among international actors and at the core of international norms, the chapter sets out how fields such as transitional justice and peacebuilding could benefit from the contextualization of transnational legal practice within individual localities of operation. Borrowing from feminist theory and methodology, contextualization, as a proposed methodological tool for transnational legal practice, goes beyond mere ideas of “making the international fit” to the individual local setting and instead allows for the consideration of a broader set of epistemologies and discourses, particularly those nonhegemonic, alternative knowledge bases that find their origins outside of the West. The chapter aims to demonstrate why contextualization serves as a useful tool for transnational law, and by reverting back to the case study of Afghanistan, how contextualized transnational legal practice could look like in the example of the implementation of the Women, Peace and Security agenda.

II. Transitional Justice and Peacebuilding

Transitional justice and peacebuilding are postconflict processes that ensue in the aftermath of war or other conflicts. While transitional justice has traditionally been associated with addressing egregious human right violations of the past, peacebuilding has commonly been thought of in terms of state-building and institutional reconstruction. Ultimately, however, both processes embody the purpose of assisting postconflict societies in leaving behind their violent pasts and moving toward sustainable peace. Postconflict periods are stricken by an array of diverse actors with differing interests, needs, and expectations as to how the future of the country ought to unfold. Particularly, the involvement of international actors and international norms has led to transitional justice and peacebuilding becoming more transnational in character and expanding as fields of both scholarship and practice.3 As a result of this growth, the gap between the two disciplines has been closing and has even led to some overlaps. Particularly the expansion of transitional justice, through its transformation from a “handmaiden to liberal political transitions” to a tool of “postconflict peacebuilding more generally,”4 has resulted in the extension of its range of activities and processes that are much more closely connected to the objectives and practices found in peacebuilding. As Sriram explains:

[w]here once transitional justice, human rights, and responses to mass atrocities might have been viewed as being in competition with peacekeeping, peacemaking, and peacebuilding, they are now often an integral part of peacebuilding activities conducted by bilateral donors, regional organisations, and international institutions such as the United Nations and the World Bank.5

Thus, although separate analyses of these two areas of scholarship and practice have been conducted to great lengths and depth in both international legal and international relations scholarship,6 for the purposes of this chapter, the amalgamation of the two fields is of importance. Besides gaining in complexity, this development of transitional justice and peacebuilding further demonstrates the increase in the number of different actors involved. As noted, this field is marked by a growing role of international actors; the involvement of which, unsurprisingly, has also led to an increased relevance of international norms in these periods. The United Nations stands out as such an actor having assumed a variety of different roles including as mediator in peace negotiations, observer of government elections, organizers of state-building exercises with a focus on issues such as the “rule of law” or “gender mainstreaming,” or just as donors for different programs relating to peace and justice. Its presence in such periods is further illustrated by the UN bodies founded to further expand on their efforts in peace processes, such as the UN Peacebuilding Commission, the Peacebuilding Fund, the UN Department of Peace Operations (which currently has thirteen active operations7), or the UN Department of Political Affairs, which is in charge of political missions and good offices engagements, such as the UN Assistance Mission in Afghanistan. Moreover, the United Nations adds to the normative formulation of postconflict processes by the adoption of UN Security Council and General Assembly resolutions on transitional justice and peacebuilding as well as on individual country-specific contexts. One such example is the different Security Council resolutions that fall under the UN Women, Peace and Security agenda and provide a key normative framework for the advancement of women’s rights and women’s participation in conflict and postconflict settings.

The growing role and importance of such transnational movements of both actors and norms have led to the internationalization and institutionalization of the fields of transitional justice and peacebuilding.8 The nuances of this development can be appreciated more clearly when turning attention to the analysis of normative contentions on the part of international actors as well as of what can be identified as the normative core of international legal instruments in the context of peacebuilding and transitional justice. At the heart of the dominant international approach to postconflict peace and justice processes is the idea of “liberal peace.”9 The liberal peace paradigm advocates for a top-down approach that focuses on state-building, the promotion of the rule of law and universal human rights, as enshrined in UN treaties, as well as the creation of a free market economy in the postconflict country.10 By assisting countries to restore their political and economic systems according to liberal and neoliberal national governance structures, the international community further facilitates the integration of such states in the current international governance regime.11 Thus, as the liberal peace paradigm assumes that “all states inevitably follow the same ‘developmental’ route,”12 it results in imposing an approach to peace and justice on postconflict societies, which often is in tension, if not in conflict, with the context in question.

All this occurs against the backdrop that contextualization and local ownership of peace and justice processes have long been recognized as imperative to the success of both transitional justice and peacebuilding periods, and as such, to the pursuit of sustainable peace.13 The idea of contextualization in peace and conflict studies challenges the idea of universal values and truths that can be implemented through one-size fits all approaches in different postconflict settings;14 particularly, as these give preference to Western rationality and morality.15 This preference gives rise to frictions caused by conflicting value systems and normative assumptions. Instead, contextualization proposes that each context will require different responses depending on the sociocultural, historical, and political features of the postconflict state in question that are capable of reflecting the diverse voices of affected communities.16 This, however, becomes difficult when the dominant approach adopted by international and foreign actors remains the liberal peace paradigm. Local ownership can then be seen as an extension of the idea of contextualization in that it facilities this greater active participation of local communities in the development and implementation of transitional justice and peacebuilding processes.17 The centrality of contextualization and local ownership to peace and justice processes has also been emphasized in practice. Former UN Secretary-General Kofi Annan explained in 2004 with regards to the international community’s role in peace and justice processes that “we must learn better how to respect and support local ownership, local leadership and a local constituency for reform.”18 This recognition is, however, not reflected in the current state of transitional justice and peacebuilding practice. Considering the execution of local ownership on the ground, Sara Hellmüller explains how the current state of practice “takes international programmes as starting points and then seeks to inquire whether and how they become locally owned. In that sense, it means ‘their’ ownership of ‘our’ ideas.”19 Thus, the foundations of peace and justice policies and programs remain of an international and top-down nature. Limiting the “local” input to the implementation phase of such praxis means that at the development stage the international perspective, which is based on the liberal peace paradigm, is given priority over more context-specific and alternative approaches to peace and justice processes. As such, we are witnessing not only a growing role of international actors but, as a result, also a greater emphasis on norms, values and discourses that do not fit with non-Western contexts.20 As a result, neither contextualization nor local ownership is currently adequately translated into practice in postconflict states. Instead, we are witnessing a trend toward the opposite direction. With the increasing weight allocated to the liberal peace paradigm in transitional justice and peacebuilding, certain values and norms are seen as universally necessary for the transformation of postconflict states toward sustainable peace. This liberal vision of peace is developed far away from many (especially non-Western) postconflict communities and transferred to the postconflict context in question through international institutions and other external actors. With regards to practice, a top-down approach with roots in liberal theory and becomes evident that reflects a trend of internationalization and institutionalization within transitional justice and peacebuilding, as opposed to the approach argued for in scholarship, which places greater emphasis on context and local ownership.

It is the combination of explicit and implicit policies, assumptions, and biases which makes the actual operation of the premise of a liberal peace framework so contentious. Operating in subtle and complex ways, its employment on the institutional and process levels inevitably and repeatedly leads to substantial difficulties in the implementation of transitional justice and peacebuilding processes in settings where Western liberal thought might be (openly or implicitly) contested or seen as alien and as the expression of foreign intervention.21 The example of Afghanistan in this chapter demonstrates this tension. The analysis here thus focuses on what is experienced in many postconflict situations today as an expression of Western hegemony, not merely with regard to the use of outright political and economic power but also in terms of the underlying epistemological gaps between the programs underlying the peacebuilding and development agendas.22 The hegemony of Western epistemologies within transitional justice and peacebuilding forms a central component of this chapter and is considered in the realm of the UN Women, Peace and Security framework. By considering the possibility of broadening epistemologies and discourses used in transnational legal practice of such processes, the chapter proposes a return to the idea of contextualization and local ownership that has already been accepted as fundamental to the securing of sustainable peace in postconflict countries. Transitional justice and peacebuilding not only represent transnational fields of practice, but they also serve as important examples of how the effects of an amalgamation of international actors, norms, and processes with diverse local settings can lead to a disregard of contextually significant factors, and as a result, lead to difficulties in the implementation of international norms and frameworks. The next section sets out the UN Women, Peace and Security agenda as a manifestation of this internationalization and institutionalization of transitional justice and peacebuilding processes on the basis of the liberal peace paradigm.

III. The Women, Peace and Security Agenda

The UN Women, Peace and Security (WPS) framework originated twenty years ago with the adoption of Resolution 1325 by the UN Security Council in October 2000.23 Resolution 1325 is based on a profound body of feminist scholarship that exposes the disregard of women’s experiences during and after conflict and highlights the importance of advancing the role of women in peacebuilding processes.24 Its substantive core is based on the four pillars of prevention, participation, protection, and relief and recovery, which embody the aims of preventing conflict and violence against women; protecting women and girls from gender-based and sexual violence as well as protecting their human rights; ensuring their representation and participation at all stages of decision-making in conflict resolution and peace processes; and meeting women’s needs and increasing their participation in recovery and peacebuilding missions.25 This is to be achieved primarily by mainstreaming gender throughout all conflict and postconflict-related processes. Gender mainstreaming constitutes a policy concept that highlights the integration of gender as a key consideration throughout all sectors and at all levels of processes, including policy development, implementation, and evaluation.26

Resolution 1325 was followed by a number of related UN Security Council resolutions, which further elaborated on individual issues at the heart of the WPS agenda, such as sexual violence,27 women’s participation in peace processes,28 and the role of women in counterterrorism.29 Most recently, there have been attempts to adopt resolutions as part of the framework that secured sexual and reproductive rights during conflict and postconflict phases. However, the rejection by the Trump administration of any references to reproductive rights (and the threat of their veto) led to the removal of those aspects from the resolutions.30 In their entirety these resolutions form the “United Nations Women, Peace and Security Agenda.” As the UN explained in its fifteen-year review of Resolution 1325, essentially, the “simple, yet revolutionary idea [of Resolution 1325] was the recognition that peace is only sustainable if women are fully included, and that peace is inextricably linked with equality between women and men.”31

In the twenty years since its creation, the WPS agenda, its successes, challenges, and failures have been an important focus of critical feminist analysis.32 It is against this backdrop, that this chapter seeks to divert attention to the WPS framework specifically as a manifestation of a field of transnational legal practice. By examining the framework from such a perspective within the broader disciplines of transitional justice and peacebuilding, it becomes possible to gain a better understanding of the emerging types of norms, the processes of their creation, as well as the dynamics of their migration and contestation in a field made up international, national, and local actors. Efforts at implementing the WPS agenda in Afghanistan over the past fifteen to twenty years illuminate the frictions between an international policy framework rooted in universal values and local and regional resistance shaped by sociocultural and religious contestations.

IV. Case Study: Afghanistan

A. The Afghan Context

Afghanistan serves as a suitable case study for the consideration of the implementation of the WPS framework, as a result of the United Nations’ dominant presence in the country since the beginning of the US-led invasion in 2001. Represented through different agencies, the United Nations has been working with partners to improve women’s rights in the country. This assistance has particularly come in the form of close links with the Afghan government and technical assistance for legal reforms.33 This is further illustrated by the United Nations’ partners in Afghanistan. Taking the example of UN Women, out of their eighteen partners in Afghanistan, sixteen are government ministries, offices, or commissions and only two form part of larger civil society (and even those constitute more international nongovernmental organizations than part of local civil society).34 The close connection to state actors is necessary for the top-down approach of liberal peace project and for the integration of Afghanistan in the international governance regime. Postconflict Afghanistan,35 therefore, does not only reflect the trend toward internationalization and institutionalization of peace and justice processes, but further affirms the centrality of the liberal peace paradigm in current international transitional justice and peacebuilding practice.

While it is understandable that as an intergovernmental organization the United Nations will have close ties with the government of the country, the focus on the national government and lack of closer ties to local civil society actors demonstrates the detachment of such processes from the context in question. While, as pointed out by scholarship, local civil society actors do not serve as substitute representation of local communities,36 they play a crucial role in postconflict states in connecting peace and justice processes to local levels and enabling local ownership in postconflict states.37 Indeed, the WPS framework itself emphasizes the role of local civil society in realizing the objectives of the agenda, as repeated references within the resolutions make clear.38 Despite Afghanistan having a strong women’s civil society, the United Nations’ focus has been on working with the government and its different ministries, particularly in the area of legal reform.39 With the cooperation of the United Nations, Afghan women’s rights have been statutorily strengthened over the years since the fall of the Taliban. Starting with the Afghan Constitution of 2004,40 the basis for a gender equal legislative framework was put in place. Article 22 of the Afghan Constitution enshrines gender equality by stating that “[a]ny kind of discrimination and distinction between citizens of Afghanistan shall be forbidden. The citizens of Afghanistan, man and woman, have equal rights and duties before the law.”41 Additionally, the Afghan government adopted a number of international agreements in relation to human rights, including the Convention on the Elimination of All Forms of Discrimination Against Women without reservations,42 which was significant for the adoption of the national Law on Elimination of Violence Against Women.43 In adherence with the WPS framework, the Afghan government further launched its first National Action Plan in June 2015.44 Resolution 1325 calls all member states to draw up National Action Plans in which they set out their strategies for the implementation of the WPS agenda. The Ministry of Foreign Affairs of Afghanistan prepared the National Action Plan on Resolution 1325 with the “technical support” of UN Women.45

As such, in line with the top-down approach to liberal peace, the United Nations’ central area of activity on women’s rights in Afghanistan has been that of legal reform in cooperation with the government. While the success of this partnership is reflected in the normative changes in Afghan law and policy,46 their effects have not triggered through to the ground. Lack of implementation of legal reform has meant that the reality of Afghan women’s lives remains insufficiently improved in the majority of the country.47 This is particularly the case in rural areas, removed from the urban hubs where such reforms take place. With current estimates indicating that “around 70–80 percent of Afghans live in rural areas with minimal or no contact to state institutions or basic services,”48 the importance for a strategy of women’s rights advocacy that also reaches rural women becomes even more important. Much of rural Afghanistan consists of communities that have been self-governing for decades, as a result of the lengthy wars, and are mostly governed by jirgas or shuras consisting of tribal leaders, village elders, and/or religious leaders.49 Many have never heard of the National Action Plan or the commitments that the Afghan government has made to women under the WPS framework.50 In these areas, the UN international women’s rights framework and the WPS agenda, even if affecting national legislative reform, have not been sufficient to improve Afghan women’s lives.51

Governed by custom and religion, references to National Action Plans or international human rights treaties have not really led to the necessary engagement of community leaders in the struggle to improve the situation of Afghan women.52 A different approach to women’s rights advocacy, as adopted by local grassroots and community activists in rural areas, has been more successful in engaging community and religious leaders, and as a result, has shown more promising results for Afghan women in rural areas.53 Afghan grassroots activists have reverted to strategies of rooting women’s rights in Islam and thereby allowing for a culturally more accepted approach to promoting women’s rights. This approach, however, has seen little support from international actors present in the country, particularly the United Nations. As set out in the next sections, the disconnect of the United Nations with local actors and their alternative strategies is indicative of the lack of contextualization of the WPS agenda as well as transnational legal practice in this field.

B. Islamic Feminism

The WPS agenda forms the basis of the United Nations’ engagement in postconflict states on gender equality issues and is based on the United Nations’ international human rights framework. While the roots of human rights philosophy can be traced beyond Europe, the current form of international human rights law and its ideas of universality, as operating at the United Nations, are based on European liberal thought.54 Indeed, the nexus of human rights with liberalism and democracy has already been set out to great lengths in critical legal scholarship on international law.55 With reference to the case study of Afghanistan, this hegemony of Western liberal thought becomes significant in the realm of international women’s rights advocacy under the WPS agenda. Contesting liberal thought, certain rural areas in Afghanistan have regarded international women’s rights advocacy as foreign, and in the worst case, as a tool of Western imperialism.56 In Afghanistan, where the US-led invasion was seen by many “as a direct assault on their religion” that gave “new legitimacy to radical Islamist groups and undermined the position and discourse of progressive forces,” these factors have led to suspicions toward Western actors, including the United Nations.57 While the United Nations would contest that it constitutes a manifestation of the West, the long history of its domination by countries of the Global North coupled with their role in interventions in developing countries (whether military or not), not least its support of the US-led intervention in Afghanistan itself, further cement the perception of their embeddedness in Western powers’ political agendas.58 These reminders of asymmetrical geopolitical powers and past imperialist experiences in the region have been used as a means by extremist groups to portray the universal human rights discourse as not only neo-imperialist but further as a direct attack against Afghan culture and Islam that ought to be resisted through a nationalism rooted in fundamentalist Islam.59

By having been entangled in these clashes, women’s rights and feminist movements in Afghanistan have been caught in a net of opposing voices which each have used them as a symbol for the oppression of the other, whether that is as the cultural imperialist or the religious fundamentalist.60 Being caught in this dichotomy of the pro-Western women’s rights proponent versus the loyal nationalist/pious Muslim, Afghan women are left, as Leila Ahmed put it, “to choose between betrayal and betrayal.”61 However, when considering grassroots strategies by Afghan women’s rights advocates, it appears they may have found a way to advance women’s rights that is capable of circumventing the fall into this binary trap. By reverting to Islamic feminist strategies in their advocacy, Afghan women’s rights advocates have found an approach suitable for the specific context of their country.

As the case with feminism, there are a number of different interpretations of what Islamic feminism constitutes. Broadly, it represents the interpretation of the main sources of Islam in a manner that allows for the grounding of women’s rights in Islamic discourse and within sharia. Sharia, or Islamic law, represents the rules and laws governing the lives of Muslims and is primarily based on the two revelatory sources of the Quran and the Sunnah (the teachings of Prophet Mohammed). However, these form the “raw material of the Sharia and are not yet ready for use.”62 Instead, what is necessary is their interpretation and reasoning that enables the formulation of rules through jurists.63 This jurisprudence is known as fiqh. While sharia is regarded as the “revealed or divine law,” fiqh is explicitly set out as the “jurists” law, derived from jurists’ interpretation of sharia.64 This distinction between sharia and fiqh is of importance particularly to those attempting to adopt more contemporary interpretations of sharia, including Islamic feminists. Although Islamic feminism has developed diverse approaches to reconcile Islam with gender equality, the most noteworthy has been this reinterpretation at the level of fiqh. Arguing that patriarchal interpretations of sharia are the product of unfounded readings of Islamic sources, Islamic feminists support an interpretation, which enables the rooting of women’s rights within Islam.65 In order to facilitate such interpretation, Islamic feminists have reverted to feminist hermeneutics to draw attention to those parts of sharia that have either been wrongly interpreted or disregarded in the context of women’s rights and gender equality.66 Through these analytical strategies, Islamic feminists have revisited the Quran and other sources of sharia in order to offer an interpretation that is line with gender equality and the rights of women.67

Besides its growing scholarship, Islamic feminism’s increasing significance is reflected when considering its use in women’s rights advocacy within Muslim societies. While many may not identify with the term “Islamic feminists,” the strategies deployed in contexts such as Afghanistan demonstrate the use of analytical tools set out in Islamic feminist scholarship. Thus, to return to the case study, in Afghanistan, Islam is at the very heart of the sociocultural, legal, and political life.68 With the country suffering from deep tribal divisions, the role of religion as the binding factor surpassing ethnic and tribal differences in the country becomes immensely important.69 Besides its social and cultural significance, Islam is also central to the legal system in Afghanistan. The Afghan Constitution clarifies in Article 2 that “[t]he sacred religion of Islam is the religion of the Islamic Republic of Afghanistan” and continues in Article 3 that “[n]o law shall contravene the tenets and provisions of the holy religion of Islam in Afghanistan.”70 In light of this significance of Islam in Afghanistan, local women’s rights activists realized that progress would only be possible within the framework of Islam.71 As such, they have attempted to ground women’s rights within Islam itself through reverting to Islamic feminist strategies. Thus, for example, the organization Women’s Activities and Social Services Association (WASSA) “works directly with communities in order to bring change in social attitude of the community” and to promote women’s rights at the grassroots level.72 One of WASSA’s strategies has been to work with religious leaders (mullahs) to reinterpret conservative readings of the Quran in relation to women in order to enhance women’s and girls’ interests and participation in local communities.73 By cooperating with mullahs to initiate conversations with community leaders, organizing reformist religious lectures at mosques and forming multistakeholder coalitions, WASSA set up effective women’s rights campaigns grounded within Islam.74 Highlighting the “vital role” of mullahs and their influence on family life in Afghanistan, WASSA explains how this collaboration has made significant changes for women and girls in rural communities in the form of increased social, political, and economic activities.75 Thus, the tools and techniques of Islamic feminism have enabled Afghan women’s rights activists to work together with religious leaders and community leaders in a way that was more acceptable to the community in question. Examples of such efforts are manifold76 and demonstrate how a greater consideration of the individual locality and wider set of epistemological foundations can lead to more contexualized approaches to women’s rights promotion.

Afghanistan is not the only place where activists have reverted to Islamic sources and discourse for the advancement of women’s rights. In Tunisia, the elections following the Arab Spring brought “a new category of women activists into public life” in the form of the Islamic feminists of the Ennahdha Party.77 Although Tunisian women’s movements have suffered from a secular/Islamic feminist division, it was the cooperation between Islamic feminists with the Essebsi government that made reforms such as the gender-based violence law of 2017 possible.78 Thus, in Tunisia, Islamic feminists’ role in reconciling gender equality with sharia has been incremental to the success of women’s rights reforms. In Aceh, Indonesia, Islamic legal thought and religious authorities significantly influence daily life.79 Therefore, Muslim women have been pushing for greater roles in religious circles, especially as ulama. Spearheaded by the organization “Rahima,” which trains female ulama and advocates, Indonesia has seen an increase of women participating in the country’s religious sphere.80 These efforts culminated in the first women ulama congress in 2017 where three historical fatwas were issued against sexual violence, child marriage, and environmental degradation exacerbating gender inequality.81

While the effects of these developments require further consideration, the increasing relevance of Islamic feminist approaches to women’s rights activism illustrates its significance in different contexts. The social and legal change in Muslim countries achieved by such women’s groups warrants a critical discussion of their approaches to advancing women’s rights and their place within the larger international women’s rights agenda. The next section sets out how through a more contextualized approach grounded in both feminist and transnational legal methodology, the potential of such nonhegemonic and alternative strategies could be explored more within international legal scholarship and practice.

IV. Contextualization

A. Learning from Feminist Theory

Transnational legal scholarship has been arguing for “an inquiry into the role of law in context” through the consideration of the diverse actors, norms, and processes that legal scholarship and practice are faced with since globalization.82 As demonstrated by transitional justice and peacebuilding, a variety of disciplines have seen increased movements of such actor, norms, and processes between the international and local levels. As Zumbansen explains, transnational law sees itself as “present[ing] an important opportunity to reflect on law and its connections with ongoing investigations into local and global forms, institutions and processes of governance.”83 In its attempt to perform such a function, transnational legal practice could benefit from greater engagement with context-related methodological tools. While the approach to contextualization presented here finds its roots within feminist theory, it has also been recognized in transnational legal scholarship itself. Thus, examining the idea of contexts within sociolegal scholarship, Zumbansen further points out that “the question of what is and how to adequately capture the materiality and meaning of ‘context’ has been both the elephant in the room and the elephant being felt by blind men.”84 In this endeavor to flesh out the meaning of “context,” greater engagement with feminist theory could be of use. As set out in the following, context has been at the very heart of feminist theory and methodology, including its encounters with law, and could assist transnational legal scholarship in its attempts to “critically engage law’s forms and functions in a global context.”85

The potential for a methodological alliance between transnational law and feminist theory is further reflected in the inward turn of transnational legal scholarship, indicative of self-reflection. Asking “bigger picture” questions, transnational legal scholarship is interrogating its own epistemological bases, particularly with reference to postcolonial theory.86 Through a process of self-reflection as well as critique, feminist theory has also been invested in the consideration of “a broader set of questions about the production of knowledge.”87 Thus, engaging with Foucault’s understanding of critique, Judith Butler asked “[w]hat is the relation of knowledge to power such that our epistemological certainties turn out to support a way of structuring the world that forecloses alternative possibilities of ordering?”88 Both feminist theory and transnational law have been attempting to engage in such an epistemological inquiry into the relationship between knowledge and power.89 Considering this call for critique, and consequently a greater engagement with alternative epistemic communities, this section sets out the approach to contextualization as a methodological tool that could facilitate these objectives.

Contextualization, itself, is not a novel method. “Contexts” have played a crucial role in feminist theories and methodologies, including the consideration of context in understanding law. Recognizing that the alleged neutrality of law can be challenged by examining its distinctive effects on different contexts, feminist legal theorists have long pointed out the significance of contexts for uncovering the biases of law.90 Additionally, as Bartlett describes, the consideration of contexts is imperative to feminist practical reasoning.91 Establishing that legal reasoning ought to be situated within contexts in order to derive its full meanings, Bartlett goes on to explain that feminist reasoning of the law would further include an acknowledgement that there are multiple communities that form different contexts.92 This diversity in communities and contexts, in turn, hints to the multiplicity of “reason” as well as the conclusion “that no one community is legitimately privileged to speak for all others.”93 As such, Bartlett, much in line with other feminist legal theorists,94 emphasizes the potential of contextualization for the uncovering of the injustices that the law might lead to:

[f]eminists turn to contextualized methods of reasoning to allow greater understanding and exposure of that injustice. Reasoning from context can change perceptions about the world, which may then further expand the contexts within with such reasoning seems appropriate.95

In the realm of the international women’s rights movement, the idea of contexts began to gain momentum with the increase of diversity feminisms in order to demonstrate the differences that contexts (and identities) make to the experiences, needs, and interests of women. The focus on contexts became particularly relevant with the emergence of global feminism in the 1980s and its universalizing language of the “global sisterhood.”96 Particularly transnational and postcolonial feminists emphasized the need to demonstrate the misleading notion of a unitary category of “woman” or the existence of a “sisterhood” that is clearly based on a White Western understanding of womanhood.97 Thus, in her seminal article “Under Western Eyes: Feminist Scholarship and Colonial Discourses,” Chandra Mohanty not only set out the dangers of a hegemonic feminism with origins in the West for women in the Global South but further went on to explain the need for “context-specific differentiated analysis” if feminist theory was to acquire wider acceptance and significance.98 The consideration of context for a more accurate and precise approach to research is, therefore, not a novel concept and has been long argued for by feminists.

B. Contextualization in Transnational Law

Transnational law is characterized by a concern with the movement of norms. As has been demonstrated by the discussion of the implementation of the WPS agenda, both transitional justice and peacebuilding periods are accompanied with the migration of international norms to different localities. The case study of Afghanistan reflects that this export of international norms through international actors does not occur without complications. This section attempts to set out an approach for transnational legal practice that goes beyond the mere attempt to implement international norms within specific localities. Instead, it argues for the contextualization of praxis within the setting in question. Contextualization goes beyond the idea of “making international norms fit” by taking into consideration the local setting, including local actors, norms, and particularly alternative and nonhegemonic epistemologies. By broadening the knowledge bases of transnational legal practice, contextualization could facilitate to overcome the hegemony of Western liberal thought rooted within international law and practice.

While others have worked extensively on the gap between the “global” and the “local,” particularly in the field of international human rights law, the idea of contextualization goes beyond this. Specifically, contextualization is not to be limited to a mere translation of international norms in order to “make them fit” different places in the world. Rather, it argues for a more nuanced connection between the “international/global” and “local,” and most importantly, one that requires an awareness of the power imbalances inherent in the current constellation of ideas of the “international” and its claims to universality.

In the realm of international human rights law, Sally Engle Merry most famously developed the idea of the vernacularization of international human rights norms to local contexts. Vernacularization represents the process of “appropriation and local adoption”99 of international human rights norms to individual local contexts and through intermediaries, referred to by Merry as so-called “translators,” “intermediaries,”100 or “vernacularizers.”101 In this process of making the “global” “local,” translators play an incremental role in reframing international human rights norms in order to make them fit to the local context as well as in adjusting local issues in a way that makes them conform with the international legal framework on human rights.102 In contrast to vernacularization, contextualization does not solely constitute the adaptation of international norms to individual localities but further the contextualization of transnational legal praxis through the understanding of the sociocultural, historical, and political realities of the localities. As Merry herself describes, “[t]he process of vernacularization is one in which the global becomes localized, no longer simply a global imposition but something which is infused with the meanings, signs, and practices of local places.”103 This, however, means that it is still the international norm that is taken in essence and adapted to fit the individual local context. As such, vernacularization represents a top-down approach of translating international norms into individual localities, thereby implying the superiority of the international norm. Contextualization, however, puts forward the proposal for a bottom-up approach that includes alternative epistemologies, as found in “local” spheres, and their consideration within international spheres. Thus, while the knowledge basis of what is conveyed through vernacularization in essence remains “the international” (just transposed to local languages/understandings), and as such, mostly retains its liberal Western epistemic core, the idea of contextualization offers the opportunity for alternative epistemologies to find their way “up” to the international, thereby contributing to a more inclusive and diverse formation of international law and global governance.

The concept of vernacularization becomes further complicated in light of its proposition that “[r]ather than viewing the emerging regime of global human rights as the imposition of Western cultural forms and legalities, we need to see it as an open text, susceptible to appropriation and redefinition by groups who are also players in the global legal arena.”104 While it is undeniable that international human rights norms have become immensely important as tools of advocacy for international and local civil society actors, it would be problematic to see them as empty shells. This would disregard their Eurocentric roots in Western liberal theory105 as well as their contemporary complicity in both neo-imperial106 and neoliberal endeavors.107 This is not to say that vernacularization is not a valuable process of human rights advancement. The “translation” and “adaptation” of international norms to local contexts have demonstrated successful advances in the implementation of human rights norms, particularly with regards to women’s rights, as Merry demonstrates in her research.108 However, according to the approach outlined here the process should represent a two-way stream of exchange between the “global/international” and the “local.” In addition to international norms being translated to the ground, alternative knowledge forms and epistemologies (as used in different localities) should also find their way to international legal discourse. This could be facilitated through contextualizing transnational legal practice in the individual locality of operation, thereby allowing for a more comprehensive and inclusive approach to cross-border legal praxis.

While human rights defenders in different localities are set with the task of translating international norms to their individual contexts, those working in the international sphere have been reluctant to accept alternative nonhegemonic epistemologies and discourses as part of their practice. By widening international law and policy to take into account nonhegemonic epistemologies, in the case of this chapter particularly in the realm of transitional justice and peacebuilding, contextualization could lead to a more balanced representation of different epistemic communities. The inclusion and consideration of alternative epistemologies and discourses on the international level could open the doors to more widely accepted and relevant transnational legal practice. Moving the focus from the hegemony of liberal thought could enable a deeper engagement with localities of practice and analysis. The need to go beyond liberal epistemologies has been argued for by critical legal scholars. Considering the embeddedness of human rights in the liberal conception of freedom, Ratna Kapur, for example, criticizes the “assumption within human rights discourse that liberal understandings of freedom are the only available and valid ones”109 and goes on to explore how “non-liberal philosophical possibilities may be the key to transforming the ways in which we imagine the world.”110

Both peace and conflict studies and international law scholarship have origins within Western liberal thought that have prevented them from broadening their epistemological bases to become more inclusive and representative of other contexts.111 Additionally, both disciplines have recognized that culture has been the “big blind spot.”112 Unsurprisingly, this has led scholars to conclude that “our currently available theoretical frameworks tend to be insufficient for addressing the challenges of cultural differences.”113 The methodological tool of contextualization could assist in making scholarship and transnational legal practice more attentive to cultural as well as sociohistorical differences between localities of analysis and practice.

C. Contextualizing the WPS Agenda in Afghanistan

Increasingly more evidence is presented that in postconflict states, the local sphere, their needs and interests, are more presumed than adequately researched.114 Serious engagement with local actors has further become substituted by certain shallow relationships with governmental actors or civil society closely linked to the international actors in question.115 The case study of Afghanistan demonstrates how detachment from the local sphere and a lack of contextualization can lead to blind spots in transnational legal practice.

As explained, the United Nations’ efforts as part of the WPS agenda in Afghanistan has primarily been of a top-down nature with a stark focus on legal reform and collaboration with governmental actors. However, this approach demonstrates a disconnect with the realities of the lives of many Afghans. As Quhramaana Kakar, director of the organization Women for Peace and Participation, explains:

[t]he solutions provided by the international community do not work for women outside of the capital and other major cities, because their context is different – they are not as educated and open-minded. Many people believe that mechanisms for mainstreaming gender are a Western imposition; it is often understood as empowering women against their male counterparts. So there is a need for a contextualized implementation of UN Security Council Resolution 1325 […] so that it supports women from all backgrounds and areas.116

A contextualization of practice in the realm of the WPS agenda would enable greater engagement with grassroots strategies and with alternative epistemological bases used for the improvement of women’s lives. The failure to see the potential of Islamic feminism in the promotion of women’s rights in Afghanistan demonstrates the perils of the explained trend of internationalization and institutionalization of postconflict processes and reflects the limitations of the liberal peace paradigm in certain contexts. Anticipating questions regarding the compatibility of the United Nations’ ideas of universality of human rights with advocacy rooted in Islamic feminist thought, it needs to be made clear that, in fact, the United Nations has previously reverted to Islamic discourse in its work under the WPS agenda in Afghanistan. For example, UN Women organized a “Gender in Islam” workshop in 2014 for a selected group of Afghan women’s rights activist that included training by the Islamic feminist organization Musawa on the interpretation of Islamic jurisprudence (fiqh) in accordance with gender equality.117 Thus, conceptually there must be room within the WPS framework as well as the United Nations’ understanding of human rights for an Islamic feminist rights discourse. Reverting to Islamic feminism as part of the United Nations’ WPS work in Afghanistan must therefore be seen as a viable possibility. Support for this interpretation is also found in the resolutions comprising the WPS agenda, which call for cooperation with local civil society actors as well as “context-specific” approaches to the implementation of the WPS framework.118

The stark focus on top-down measures and the reliance on the liberal peace paradigm have prevented the United Nations from seeing the potential of successful local bottom-up approaches, especially those with alternative epistemological bases, despite their potential for the Afghan context. The contextualization of transnational legal practice in these fields could lead to a more inclusive, relevant, and effective implementation of the WPS agenda in Afghanistan.

VI. Conclusion

With regards to the example of transitional justice and peacebuilding, this chapter demonstrated how the movement of international norms and actors to individual localities can lead to challenging obstacles in transnational legal practice. The growth of transnational legal practice has resulted in the need to scrutinize the very epistemic foundations of international law and praxis. The consideration of the UN Women, Peace and Security agenda and its implementation in Afghanistan demonstrated the limitations of transnational legal practice rooted in Western liberal thought. The implications that arise from a failure to engage with nonhegemonic epistemologies prevalent in specific contexts were illustrated by the potential of Islamic feminist tactics, as used by Afghan grassroots activists. With reference to feminist theory and methodology’s approach to understanding contexts, the chapter introduced contextualization as a method that enables transnational legal practice to broaden its knowledge bases in accordance with the localities of operation. Similarly to feminist scholarship, transnational law scholarship has been inquiring its own epistemic foundations in an attempt to confront exclusionary effects of law and legal practice.119 Continuing on this path of critique, transnational law can play a significant role in pushing the epistemic boundaries within international law.
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I. Introduction

Transnational law is “widely invoked but rarely defined with much precision.”*1 While the origin of the term “transnational law” is contested, the real challenge remains its scope.2 In 1956, Judge Philip Jessup famously defined transnational law as “all laws which regulate actions or events that transcend national frontiers…[including] [b]oth public and private international law…[and] other rules which do not wholly fit into such standard categories.”3 Alternatively, Peer Zumbansen postulates that it “constitutes a methodological shift in legal theory—an attempt to bridge the experience of legal pluralism in the nation-state with that of the emerging transnational space.”4 The importance and significance of such an approach is evident: a “distinctly transnational legal pluralist lens allows us to study regimes not as entirely detached from national political and legal orders, but as emerging out of and reaching beyond them.”5

For the purposes of this chapter, transnational law may be understood with the help of the idea of movements of norms: one such movement concerns legal principles being imported from the international legal framework into the domestic system; another one occurs when legal practices from certain domestic systems become a part of the international system; and, finally, when principles of domestic law are “horizontally transported” from one national system to another.6 At this point, it is important to note that TWAIL (Third World Approaches to International Law) scholars have long challenged the relationship between international law and domestic systems in the Global South. They have questioned the functioning of the international order itself7, and its efforts to universalize what is essentially a European or Global North corpus of human rights.8

Transnational law is more of a process than a given system of legal principles,9 encompassing not only formal legal rules but also general standards of conduct emerging through practice. The relevance of transnational law is heightened because the current legal system exists at multiple levels with flexible boundaries. Domestic systems rely on international norms, while international or transnational legal systems place reliance on domestic developments to define their trajectories and refine their understanding.10 While this can be extremely important in situations where a State has no precedent to rely on when addressing a certain issue, the transportation of legal principles even from one domestic system to another overwhelmingly privileges the Global North. However, it is possible to disrupt this hegemonic practice by consciously directing efforts towards South-South transnational learning, such as when Indian courts look to decisions from Nepal or South Africa when deciding a case.11 However, it is important to note that South-South learning can also be hegemonic, if developments from the more ‘advanced’ countries (such as the BRIC countries) are drawn from more than others. Human Rights Transnational Law is also complicit in enacting state violence through governance feminism, becoming a ‘liberal fishbowl’ that shapes our understanding of rights and freedoms. Human rights advocacy is then essentially a governance project “primarily concerned with ordering the lives of non-European peoples and subaltern subjects and creating the conditions for the exponential flourishing of the neo-liberal market.”12

Transnational law often plays a significant role in the development of national legal policies.13 The incorporation of legal principles from the international legal system into domestic legal institutions is a complex process. If these principles are to have an impact, it is crucial that they become a part of the consciousness of the nation’s thought. It is imperative to ask if this is even possible. However, significant divergences exist between global sites where these ideas are formulated and the domestic situations in which they are sought to be deployed.14 Discussions in international settings rarely take into account the existing heterogeneous realities across countries; thus, there is an inevitable tension between general principles and particular situations.15

This chapter will focus on the intersection of gender, sexuality, and transnational law. The starting point for this inquiry is the recognition that gender, sexuality, and transnational law are interconnected. It is important to take gender, sexuality, as well as queer perspectives into account against the background of the normative processes to which I just alluded and which I associate in relation to the operation of both international and transnational law. As will become evident, gender and sexuality is a case in point, like few others, in terms of transnational law “coming alive.”

Gender and associated categories based on the male/female binary are central to international law.16 Gender equality and women’s rights advocates have employed transnational perspectives to advance their movements by developing multiple legal strategies through international law and an understanding of equality in other jurisdictions.17 In the United States, claims for gender equality, as well as development of statutory and constitutional norms of gender equality in the workforce and in educational institutions, have been influenced by jurisprudence in other nations.18 Further, feminism is hailed as a “multi-national and multi-sourced” movement, although there has been a “hegemonic representation” of western White feminists for women globally.19 In fact, ties between Black activists in the US Dalit activists in India extend back to the 1940s, when Dr. Ambedkar wrote to W.E.B. DuBois, expressing that there was similarity in the oppression of Black people and Dalits.20 In recent years, Black feminists and Dalit activists have been engaging in conversations to discuss shared experiences of discrimination and expressing their solidarity with each other.21 As trans activist and scholar Gee Semmalar writes, “questions raised by the Combahee River Collective Statement still resonate with the struggles of black and Dalit sisters.”22

Queer theory offers a differing perspective from feminism on sexuality (often devoid of the use of a gender binary) and has been used to advance gender and sexual minority movements. Queer theory, largely emerging out of queer studies and Western feminist thought, allows for a more mobile understanding of sexuality and gender. It allows us to pull apart sex and gender, making them no longer synonyms and instead capable of describing entirely different phenomena. Gender can then be cultural as well as performative. Sex and sexuality need not only be reflective and productive of the subordination of women; rather, sex and sexuality may be redemptive and, at the extremes, capable of dismantling the concept of gender entirely. Queer theory then, makes room for the view that sexuality and gender need not be permanent, and can exist episodically (e.g., conducting a homosexual act need not transform your sexuality from one point of the dyad to the other, straight to gay). As queer theorists like Gayle Rubin argue, these degrees of nuance and flexibility regarding sex, sexuality, and gender are unseeable and, therefore, unknowable within feminist theory.

How queer theory is integral to understanding transnational law manifests, for example, through intersecting processes of norm migration, law mobilization, advocacy, and adjudication. In that regard, in 2014, the Supreme Court of India recognized transgender rights as fundamental human rights in the landmark judgment of NALSA v. Union of India.23 In reaching its decision, the Court relied on international and transnational law, noting that numerous international conventions and declarations, many to which India is a signatory, lead to the conclusion that transgender and other gender nonconforming persons have the rights of recognition, nondiscrimination, and equal treatment.24 The Court also stated that the current international trend is to recognize transgender rights, particularly the right to determine gender identity without requiring gender affirming surgery or hormone therapy.25 The Court examined the progression of court cases26 and statutory law in different countries, noting an increased transnational recognition of the right to gender identity, equal rights, and the right to be free from discrimination.27

The chapter will proceed as follows: the first section discusses law and sexuality as an emerging field of study. Here, I adopt a significant lens of feminisms and queer theory to understand and uncover the interaction between law, sexuality, and gender. The second section then foregrounds the importance of a transnational methodological approach to studying law and sexuality. I argue that a comprehensive reflection on gender and sexuality is meaningful only within a transnational legal framework that appreciates the vertical and horizontal dynamism of judicial conversations across borders and contextualizes diverse ways in which law constructs and regulates sexuality and gender but also appreciates its limitations. The chapter subsequently argues that in light of the significant potential that transnational law holds, it is imperative for law schools to incorporate it within their curricula. I draw from my own pedagogical experience of teaching a course at the intersection of transnational law, sexuality, and gender to illustrate how transnational legal scholarship can challenge our assumptions and encourage us to think critically, while enriching our understanding of sexuality and gender.

II. A Primer to Law and Sexuality

Law and sexuality is a new and developing area of scholarship.28 For a long time, sexuality and gender remained outside the bounds of “important” legal scholarship.29 However, as Nan Hunter states, now “few voices would contest that sexuality and gender law is intellectually both mature and sophisticated.”30 In terms of the field’s eventual entry into the law school curriculum, it is no overstatement—today in 2020—to observe that it has “become common” for American law schools to offer classes on law and sexuality.31 These courses tend to focus on issues related to sexual orientation and gender identity, with a few exploring a wider view of sexuality.

It is first important to examine different approaches to the analysis of the law. “Black letter” or “doctrinal” approaches focus on well-established existing legal rules and systems, whereas sociolegal approaches analyze the law and its relationship with the wider society.32 For instance, the Yogyakarta Principles are an example of a doctrinal approach to law and sexuality—using existing legal frameworks to protect rights relating to sexuality.33 The Yogyakarta Principles set out a framework of international principles relating to sexual orientation and gender identity that stem from and affirm binding international legal standards.34 Other legal scholars and academics have analyzed law and sexuality by examining the contextual, historical, political, and social frameworks in which the law operates.35 For example, leading academics have examined the legacies of British colonialism on current legal approaches to sexuality in India.36

Some feminist and queer theorists have approached law as a site of potential societal reform, including the advancement of economic rights through changes in property laws, legalization of sex work, and so forth. Many feminists are committed to the inevitability of retaining law as a focus of critique and as a medium for reform for women’s rights.37 However, the success of these strategies has been contested. Several feminists have come to reject the state, and consequently the law, as irredeemably patriarchal. Under this analysis, it is considered beyond question that “the analytical frames of patriarchal law are not the spaces within which to create visions of feminist futures.”38 Further, some scholars have also critiqued the Yogyakarta Principles and the limitations of such frameworks to challenge normative expressions of gender and sexuality. Ratna Kapur argues that the Principles have certain underlying assumptions about sexuality that are located in a “dualist heteromormative framework”.39 Aeyal Gross similarly argues that the Principles only offer freedom of but “not freedom from, sexual orientation and gender identity”.40 As such, while law has both been a site of power as well as a means for reform and liberation, it is also scrutinized as an instrument of repression and domination.41

Moreover, feminist inquiry into intersectionality by Black feminists like Kimberle Crenshaw brings to the fore women’s varying experiences of intersecting disempowerment along axes of gender, race, class, ethnicity, ableism and/or sexuality. Law, then, for the intersectional feminist theorist, is inadequate to speak of women because even the neutral, abstract, universal legal conception of a woman is that of a White, middle-class, woman divorced from disadvantage along multiple axes; or an upper-caste, middle-class woman in the Indian context.42

The diversity within feminism(s) is exemplified through a study of approaches to the legal regulation of sex work. The question of whether to criminalize, decriminalize, or legalize the practice of sex work is engulfed in a theory war on the concepts of sex, sexuality, and gender. When termed as “sex work” instead of “prostitution,” it is usually understood as the oldest profession; a cultural universal; consensual because paid; stigmatized because illegal; a job like any other denied that recognition; love in public; a form of sexual liberation.43 Moreover, it is also understood in Marxist terms, as labor requiring equal protections. For postcolonial feminists, law is understood as a violent force which operates through regulations, prohibitions, and punishments. But, they also contend that, “while the body of the sex worker remains a site of regulation and discipline, it also produces resistive practices that move beyond the focus of disciplinary surveillance.”44 Radical feminists, however, essentialize experiences of exploitation in prostitution to assert that they are innately harmful because of the inherent power relations between men and women in such transactions of violence. Either way, the practice is enmeshed in—often gendered—dyads such as agency/coercion, choice/no choice, consent/no consent, woman prostitute/man purchaser, prostitute without sexuality/purchaser with sexuality, and so forth. Thus, the legal question posed across the world of whether to criminalize, decriminalize, or legalize sex work is understood differently depending on the methodological approach.45

Despite several shared characteristics, queer theory (as conceptualized and developed by thinkers such as Judith Butler, Lee Edelman, Eve Kosofsky Sedgwick, etc.) is also essential to understanding transnational regulation of sex and sexuality. Queer theory offers a different approach from feminism and feminist critiques of law by asking different questions and utilizing different subjects.46 The primary field of inquiry for feminism is focused on issues facing women and views gender and sexuality as inseparable, whereas queer theory seeks to separate and understand sexuality as distinct from gender.47 Queer theory attempts to reimagine itself as anti-identitarian, dissociating itself from concepts of maleness, masculinity, and gender rigidity.48 As such, the subjects of queer inquiries are diverse and beyond women or the gender binary as a whole.49 Beyond its anti-identitarian approach, queer theory fundamentally questions prevailing structures, and de-centers cisheteropatriarchal and racial hegemonies. It disrupts assumptions about the relationship between gender and sexuality, demonstrating the instability of these categories and imagining alternative interpretations and configurations.50

Identity foregrounds much of postcolonial and poststructuralist feminist work. The rise of postcolonial feminism is often associated with scholars such as Gayatri Spivak Chandra Talpade Mohanty, and Ratna Kapur, who have highlighted the exclusionary nature of Western “insights” into sexuality.51 Kapur’s scholarship, for example, maps the colonial contours of female sexual subjectivity in law, as she explores a native woman’s body as the site of contestation over culture, identity, and power.52 At one level, Kapur acknowledges the role of colonial law as a sphere for social reformation. At another level, however, she is skeptical of the use of colonial law for protectionist measures that have erased the voices of native women.

Critical of the rupture between feminism and queer theory (and resultant scholars need to harmonize divergent theories), Janet Halley and others have advocated for the use of multiple and alternative theoretical approaches to social problems, in addition to or in lieu of feminism.53 Recognizing the limits of any one social theory (including feminism) to see all aspects of a problem, Halley urges us to be capable of flickering (e.g., using a theory temporarily as a hypothesis in understanding a problem) in and out of theories and using each particular theory only until one reaches the limits of its associated methodological approach. Halley posits that, by doing so, we are apt to see the problem more fully, as each theory allows us to view a wider variety of costs and benefits associated with solutions to the problem. In such a way, we are free to use feminism, as well as put it down (i.e., take a break) when it no longer serves us in understanding a social problem. In particular, such an approach would also open doors to a broader appreciation of the “uncertainty, fluidity and undecidability in sexuality.”54 Taking a break from feminism exposes us to the possibility of understanding sexuality devoid of gender; an option unavailable in a feminism (as described by Halley) that relies on the existence of a gender binary in order to show that men subordinate women.

The study of the engagement between law and sexuality is essential in understanding the construction of norms and systems of power for the reproduction of existing power structures, how our rights and entitlements as citizens are affected by our sexual/gender identity and expression, and the role that law can play as both a site of power and means for reform and liberation in relation to gender and sexual rights. Through an examination of the evolution of feminist and queer theory engagement with law and sexuality and a brief exploration of key debates in the area of law and sexuality, it is evident that this is a separate field and incredibly important in academia and activism.

More recently, the queer rights movement has been successful in moving issues of non-normative sexualities more prominently into the debate. There is, of course, critical scholarship on the potential of rights-based politics and the limitations of pursuing justice through legal institutions. The inclusion of queer rights within the mainstream human rights discourse has drastically limited its radical potential. As Rahul Rao points out, victories such as decriminalization of same-sex conduct or recognition of the right to access to gender affirming procedures have led to ‘international development bureaucracies’ based largely in Europe and North America that fund projects dealing with queer rights issues.55 Moreover, since the imagination of the law itself is binary, this restricts the ability of many individuals who do not identify with the gender binary from making rights-based claims if they do not fit within pre-defined categories.56 Nevertheless, the discourse surrounding “law and sexuality” allows us to understand their interlinkages by deconstructing the numerous ways in which sexuality, sexual expression, and sexual identities are informed and controlled by the legal discourse. The language of the law both reflects and constructs social phenomenon and truths.57 Therefore, in as much as social perceptions about sexuality are reflected in law, the language in which the law speaks of sexuality also creates social perception. It is a powerful tool that further informs other associated rights and entitlements, and therefore becomes vital to study and understand.

The following section will discuss the importance of bringing transnational legal perspectives to the law school curriculum.

III. Teaching Law and Sexuality: A Transnational Conversational Space?

Transnational law often plays a significant role in the development of national legal policies.58 The relevance of transnational law is in fact heightened because the legal system today exists at multiple levels with flexible boundaries. Domestic systems rely on international norms while international or transnational legal systems place reliance on domestic developments to define their trajectories and refine their understanding.59 Further, several national constitutions mandate that judges pay heed to international obligations.60 However judges are often reluctant to import transnational principles into the domestic legal system which is the product of a belief in the superiority of national legal institutions, along with concerns about using international law as an aid to interpret domestic legislation.61 Some have found these concerns to be misplaced, as domestic law principles benefit from parallels drawn from other countries having similar normative values.62 At the same time they emphasize that the judiciary should acknowledge that a law must always be understood in its context. While referring to transnational norms, the court should not attempt to import legal systems which have developed in a specific sociocultural context.63

Gender roles are often decided by nation states and followed by them.64 Movements advocating for women’s rights and gender equality therefore have greatly relied on transnational solidarity networks and perspectives, developing multiple legal strategies through international law and understanding of equality in other jurisdictions.65 Feminism, for instance, has always been a “multi-national and multi-sourced” movement.66 In the United States, claims for gender equality, as well as development of statutory and constitutional norms of gender equality in the work force and educational institutions have been influenced by jurisprudence in other nations.67

Martha Davis argues that globalization has made it so that a court which ignores international precedents when considering human rights issues risks irrelevancy.68 However, there is still a paucity of research accurately tracing the relationship between transnational legal discourse and gender equality, and with regard to the question of whether or not courts that engage with the constitutional discourse of other countries are more likely to be receptive towards claims of gender equality.69 It is also necessary to explore whether use of transnational material by courts—such as the US Supreme Court’s reference to a European Court of Human Rights (ECtHR) case in the Lawrence v. Texas judgment, which struck down anti-sodomy laws70—shows a shift in trend toward increasing importance to transnational claims in the context of gender equality or whether it was just particular judges in particular moments of time engaging in the same, without a distinct shift in trend.71

A. Incorporating Transnational Perspectives into the Legal Curriculum

Currently, law schools offer transnational perspectives either through elective courses, journals specializing in transnational law, study abroad programs, centers, or institutes. However, this approach of presenting transnational law as a “dim sum brunch” has been criticized for merely allowing students to sample transnational law till their fancy subsides: as Anita Bernstein puts it, “nothing is taken away; no obligations arise.”72 Commentators note that globalization in law school has become confined to a small section of students who participate in summer classes abroad and international human rights clinics.73

In 2006, the Association of American Law Schools announced that it is important for first-year law students to gain exposure to transnational legal principles, which would not only benefit them in their later legal education but also in the nature of legal practice they would eventually engage in.74 The association suggests that merely offering elective courses that incorporate transnational perspectives is not sufficient; mandatory courses, particularly in the first year, ought to focus on such principles.75 International topics can be added to domestic courses, including torts, civil procedure, property, constitutional law, criminal law, and contract law.76 Without such extensions, students do not learn that the domestic law is to be read in congruence with international law.77 Further, pure focus on domestic law reduces the ability of the students to conduct transnational legal research.78 Law schools are increasingly engaging in international teaching partnerships, encouraging students to either study or work abroad for a period of their education. Subject matter casebooks79 are used to provide global supplements for those faculty who are not entirely familiar with global law, revised modules integrate transnational aspects into standard courses,80 and some law schools even offer separate degree programs focused on transnational law.81

Transnational lawyering requires not just an understanding of the doctrinal aspects of international law but also increased focus on skills particular to this area. In addition to traditional legal analysis, students also have to be familiar with treaty interpretation and formation, which requires knowledge of political negotiation and interdisciplinary analysis of the political issues along with the legal doctrines.82 It is also imperative to engage with perspectives critical of transnational and international law, such as TWAIL scholarship which is committed to exposing and potentially reforming “features of the international legal system that help create or maintain the generally unequal, unfair, or unjust global order.”83 Critical engagement along with tools for interdisciplinary analyses encourages wider problem-solving skills, and not a mere logical, linear approach. Magallanes argues that such skills can be inculcated primarily through doing, rather than just teaching and reading.84 She suggests various activities which could be performed in the classroom, to impart such skills to students. For instance, to enable students to understand the process of treaty negotiation, Magallanes suggests simple exercises such as the “pizza game”85 to the negotiation of an actual international document, where students take on roles of different states.86 In one of her classes on International Environmental Law, she divided students into teams (political parties, government department advisories, special interest groups) to negotiate the domestic measures to be adopted to implement the UN Framework Convention on Climate Change and the Kyoto Protocol. The students not only had to research and present their proposals but also had to read proposals presented by the other groups, encouraging discussion between the groups before finalization of the text. This enabled them to direct their own learning, while at the same time imparting to them crucial skills.87

A similar approach is adopted by the University of Sherbrooke’s Transnational Law Program in Canada, which aims at conveying to students the practical aspects of a transnational legal career, to ensure that the students are able to integrate into different work environments and contribute productively.88 Experts are invited to teach their specific areas of practice, while seminars expose students to not just technical knowledge in a given field of transnational law but also the role of a lawyer in that field.89 In the McGill “transsystemic” law curriculum, a crucial feature is the shift from the sequential to the integrated, where the university advocates that it is not sufficient to teach “distinct traditions of legal thought as separate bodies of knowledge.”90 The program thus emphasizes on developing creative skills in students, undermining the belief that there is just one structure of reality.91 This requires classes to move back and forth from primary to secondary materials from several jurisdictions and a multitude of perspectives.92 Courses at McGill are often conceived around broad themes and large questions, rather than particular legal provisions, which are tradition and jurisdiction specific.93 This would also automatically entail a shift in the evaluation pattern followed; some professors have moved from examinations toward take-home assignments, research-based evaluations, and providing hypothetical legal problems to encourage creative thinking.94

A transnational approach to legal education is admittedly accompanied by its challenges. Linguistic challenges often hinder access to foreign legal material.95 Absence of relevant teaching material is also cited as a barrier.96 Further, the lack of familiarity of faculty with legal systems apart from the domestic system is another impediment. McGill University adopted team teaching as a solution. In team teaching, one professor well versed in civil law is paired with a professor well versed with common law, so as to comprehensively cover different aspects.97 Encouraging participation of faculty in international events, including conferences, as well opening up the university for exchange students are other steps adopted by McGill to bolster its focus on transnational perspectives.98 However, financial shortcomings often hamper the development of a transsystemic method of legal education.99

B. Transnational Law, Gender, and Sexuality in the Classroom

In 2011, Nepal’s Tribhuvan University included courses on LGBTI (Lesbian Gay Bisexual Transgender Intersex) rights and issues for the first time in its Master’s level curriculum. The goal was to teach students an “inclusive and broader understanding of gender and sexuality.”100 According to the Department Chief of Sociology and Anthropology, students have begun expressing greater interest in gender and feminist studies after these courses were added.101 Courses on gender and sexuality-related topics are especially crucial in the field of law where doctrinal teaching often leaves students without the tools to critically engage with legislative and judicial reforms, both nationally and internationally.

In the context of legal education, transnational legal perspectives can illuminate the cultural contexts that influence the regulation of sexuality.102 Further, they can provide examples of legal innovations developed in foreign jurisdictions that can assist in potential reforms of national law.103 Literature on teaching transnational law reflects an urgency for incorporating changes which are occurring in the global legal systems to be reflected in legal curricula to enable students to become better transnational lawyers. This is particularly important as more and more lawyers, including those licensed by particular states, work with laws of multiple jurisdictions. It is believed that teaching transnational law is important because it allows students to put into question their domestic legal systems and to approach issues globally.104 It also allows students to understand and appreciate pluralist systems around the world, and not look only to Western systems for inspiration.

Lau suggests several different ways by which transnational perspectives can be incorporated into courses on gender and sexuality. The first is examining whether the domestic laws in the field conform to transnational norms.105 Using the example of the 2003 US Supreme Court decision in Lawrence v. Texas, Lau illustrates how foreign jurisprudence can be used to bring about legal changes within the domestic system. The majority in Lawrence relied on foreign laws to show that sodomy is not universally condemned; in fact several countries protect the rights of consenting adults to engage in sexual activity with persons of the same sex.106 The second strategy that Lau recommends is the use of foreign cultures as foils, illuminating domestic social constructs and how they influence policy making. Entrenched social and cultural views are often mistaken as facts and thus form the basis of formulation of legal policy. In India, the Delhi High Court in Naz Foundation v. NCT of Delhi and the Supreme Court in Navtej Singh Johar v. Union of India relied on foreign precedents to hold that Section 377 of the Indian Penal Code (criminalizing same-sex relations) was unconstitutional.107 The Court referred to cases from Canada, the United States, and South Africa, as well as international human rights instruments such as the European Convention on Human Rights (ECHR), to emphasize the rights to privacy and dignity. While the reference to these rights is important, it is not without critique. Ashley Tellis points out that in the text of the Naz Foundation judgment, “all the language is global.”108 Conversations on issues such as decriminalization of consensual same-sex relations are inevitably transnational due to the various case laws we analyze, but we must also note that the liberal universalist conception of human rights obscures the arguments of “civilisation, cultural backwardness, racial and religious superiority” that underlie these claims.109

Transnational perspectives enrich conversations on possible reforms which could be undertaken, since foreign jurisdictions have experimented with innovative reforms.110 Lau illustrates the argument through examples of sexual harassment and prostitution laws in the United States, which could benefit from analysis through a transnational prism.111 In the case of NALSA v. Union of India, the Supreme Court of India drew from Argentina’s 2012 law which recognized the right of self-determination of gender identity and allowed for legal recognition of a person’s gender.112 The Court also surveyed jurisprudence from the United Kingdom, Australia, New Zealand, and the ECtHR to adopt a psychological, rather than a biological, model for as certaining gender identity.113 The 2018 Supreme Court judgment in Navtej Singh Johar further maps transnational jurisprudence on sexual autonomy to hold the Indian anti-sodomy law as unconstitutional in so far as it criminalizes adult consensual same-sex sexual conduct.114 Transnational perspectives not only influence the mindset of students with respect to critically questioning policies but also assist lawyers trained in a country to do work on sexuality-related advocacy abroad.115 Lau cites examples such as Toonen v. Australia, where the UN Human Rights Committee decided on a reference to overrule the ban on same-sex sodomy in Australia.116 Apart from the United Nations, regional human rights bodies such as the Inter-American Human Rights system and the ECtHR can also be relied upon to enhance transnational perspectives.117

Davis and Winters examine how transnational perspectives on sexual and reproductive health and rights can be incorporated into law school curriculum through existing traditional law school courses, providing a basis for expanding theoretical discussions centered around traditional material as well as a practical introduction to transnational law. They suggest the use of constitutional law, family law, and bioethics to bring in transnational elements concerning sexual and reproductive rights.118 Just as the 2012 Argentinian Gender Identity Law was instrumental in shaping recognition of transgender persons’ rights in the NALSA judgment, South-South learning is also critical for reproductive rights, especially abortion rights. Nepal’s Lakshmi Dhikta decision of 2009 remains one of the most progressive judgments, locating the right to abortion expressly in the framework of human rights, particularly the right to equality. Moreover, countries such as Vietnam and Singapore in Asia have some of the least restrictive laws on abortion – with Vietnam having decriminalized abortion in the 1960s – than many Western nations including the United States which is increasingly placing restrictions on access to abortion. This kind of transnational conversation in the classrooms can be transformative in many ways, challenging the notion that legal systems of the Global North are more progressive, especially since the Indian Supreme Court is increasingly relying on jurisprudence from Kenya, South Africa, Nepal and Argentina.

Teaching transnational law is not a conscious or subconscious choice but is inevitable when discussing sexuality, gender, and their relationship with the law. Several scholars argue that while the term ‘transnational’ is frequently used to describe movement across national borders, it is primarily a conceptual and methodological tool through which to engage sexual formations.119 “Transnational Sexualities” refers to a critical approach toward the circulations of and connections between sexual discourses, practices, and subjectivities among and across national contexts.120 Much of the literature on the globalization of sexuality examines whether identities are becoming the same or different in these various locations. While the homogenization argument suggests that all cultures are being made “modern” through a process of neocolonization, the hybridization argument emphasizes the complex interplay between global and local forces.121 It is increasingly becoming evident that “the global and the local are not oppositional and thus mutually exclusive”; instead, they constitute each other.122 Although Western culture and identities influence non-Western people, it is crucial to note that non-Western people, or those who are part of queer diasporas in the West, do not passively assimilate global forces. They are “selective and innovative in their appropriation of Western sexual cultures and identities.”123

Teaching transnational law and sexuality involves critical engagement with the global as well as national settings in which sexuality is imbued with meaning. It is important to examine the ways in which “particular localities appropriate and negotiate global, regional and local ‘circuits of knowledge’ in order to construct their sexual identities.”124 Admittedly, the difficulty lies in establishing a critical approach which does not reduce transnational sexualities to the binaries that are often associated with global contexts. Moreover, it is crucial to recognize that where globalization and its narratives on sexuality are liberating for some, they are destructive and unequal for others.125

Both at my home institution, Jindal Global Law School, which is located about an hour from Delhi, India, and under the auspices of the “Engaging Transnational Law” January intensive program at the Transnational Law Institute at King’s College, I have been teaching a course titled, “Law, Desire and Popular Culture” to both upper year undergraduates and LLM students, respectively. This course introduces students to a preliminary conceptual overview of popular culture as a method of scholarship on desire and the law through a few foundational readings on law, gender, and sexuality and then builds on this conceptual foundation to read scholarly work that has used texts from popular culture as their subjects of analysis. The course covers topics like sexual minority laws, gender minority laws, sex work, censorship and pornography, and BDSM (bondage/discipline, dominance/submission, and sadomasochism)126 and the law, among others. It further adopts an intersectional approach by viewing gender and sexuality as capacious categories and weaving in a critical lens of caste and religion while interrogating these legal and social categories. The course draws from a wide range of materials including law review articles, newspaper articles, excerpts from fictions, graphic novel, comic series, national and international films, documentary films, guest lectures by grassroots activists, public interest lawyers, and so forth. The larger aim of this course is to encourage students to critically engage with texts and to think of radical opportunities within and beyond the law.

Mindful of the Indian context, the course emphasizes the significance of caste as an analytical lens throughout all topics. For example, when students read about Gayle Rubin’s charmed circle and erotic pyramid, they also examine how the caste location of an individual affects their place in the sexuality hierarchy. In addition, the course places scholars such as Arvind Narrain, Gautam Bhan, and Ashley Tellis in conversation with each other,127 giving students the opportunity to engage with critical legal scholarship. Tellis responds to Bhan and Narrain’s anthology of the ‘queer movement’ in India by questioning the ahistorical appropritation of the term ‘queer’ and critiquing the politics of funding and NGOization of activism that the anthology fails to engage with.

Guest lectures by anti-caste activists such as Dhiren Borsia, Akhil Kang and Sumit Baudh also allow students to understand perspectives that have often been neglected by the mainstream gender and sexuality rights movement. Students also read some important pieces by anti-caste scholars and activists such as Dr. Ambedkar and Jyotirao Phule as well as Kang’s essay on Queering Dalit.128 Baudh’s lecture focuses on representation, particularly drawing on the works of Kimberle Crenshaw and critical race theory to explore caste, gender and sexuality in popular culture through an intersectional lens. Classrooms at Jindal Global Law School can often be insular spaces, given the primarily upper-caste and upper-class composition of the student body; engagement with critical anti-caste scholars and activists allows students to reflect on their privileges, and complicities in oppressive structures.

Popular culture material can both reflect on, engage in and change views on sexuality, law, and caste. The Marathi film Fandry, for example, helps create a shift in students’ thinking, through its realistic depiction of caste-based discrimination and deep rooted prejudices that maintain the caste hierarchy. Through popular culture, we explore the concepts of desire, caste, and sexuality in the connection between law and its immediate surroundings, rather than treating law as an isolated domain. This engagement helps form popular legal culture: what people think about the law, about sexuality and how these fields interact with and shape each other.

While most of the course content on gender and sexual minority is focused on India, it is impossible to treat Indian case law and attending debates as insulated from transnational legal and cultural discourse. In brief, the syllabus is inevitably transnational, in that it builds upon works by Michel Foucault, Gayle Rubin, Judith Butler, and so forth. but also requires students to engage with scholars from the Global South such as B.R. Ambedkar, Ratna Kapur, Sara Ahmed, and Shohini Ghosh. Furthermore, the course engages with popular culture from around the world: students watch movies dealing with pressing matters of gender and sexuality, such as the Spanish film All About My Mother and the French film Polisse, as well as Indian films like Aligarh and Dostana. In our engagement with popular culture other than films, we read the graphic novel Embroideries by Iranian author Marjane Satrapi and students enact some scenes from it. The novel offers a unique glimpse into the lives of Iranian women whom we see openly discussing sex, desires, and relationships. This understanding of pleasure in Iran is contrary to the common perception of the culture as repressive and sexually stagnant. Students also read and act out scenes from the X-Men comic books, drawing on the queer possibilities to subvert traditional understandings of the stories.

A discussion on the Naz Foundation and Navtej Johar cases in class is incomplete without extensively engaging with Lawrence v. Texas and the South African case of National Coalition for Gay and Lesbian Equality v. Minister of Justice.129 This is primarily because, as stated earlier, Indian case laws have relied extensively on foreign jurisprudence and international human rights principles in deciding that the law criminalizing consensual same-sex relations violates various fundamental rights. In addition, while discussing the legislations on gender minorities (also referred to as Transgender or Non-Binary Laws in the West), we extensively review the landmark judgments of the Nepal and Pakistan Supreme Courts in South Asia.130 We also engage with critical legal scholars like Diane Otto and Aeyal Gross who have critiqued these instruments of international human rights law, while others like Upendra Baxi, B.S. Chimni, and Rahul Rao have highlighted the contested terrain of human rights and challenged its claim to universality.131

We spend considerable time understanding various feminist positions on sex work and the contemporary discourses on it. As with other topics, these discussions are inevitably transnational—before we can think of sex work as pleasure and not merely exploitation through trafficking, we must familiarize ourselves with the works of radical feminists such as Catharine MacKinnon and Andrea Dworkin. However, we then move to Indian scholars such as Ashwini Tambe, Prabha Kotiswaran, and Svati Shah who contextualize sex work within a more indigenous framework as opposed to a Western one.132 Tambe writes that “[t]ransnational feminist theory should involve not simply acknowledging intriguing local specificities in non EuroAmerican contexts, but interrogating the centrality of categories relevant to Euro-American contexts.”133 We thus works by Veena Oldenburg,134 Shohini Ghosh,135 and Ratna Kapur, who have researched on pleasure and agency and the need to move away from the victim rhetoric. Kapur, for example, writes about bringing together the desire and subversive role of the sexual subaltern and asks how we can “disrupt the script that represents women in a developing context as victims constantly in need of rescue and rehabilitation.”136 As we discuss this in class, we also watch clips from the movie Chameli where the protagonist Chameli, a sex worker, narrates to a rich businessman the story of how she was forced into prostitution by her uncle. She then laughs, admitting to him that she lied, and that she often makes up stories to get more money from her clients. Students engage with this in the context of Indian scholars’ work on agency and the need to create space for a “subject-in-pleasure” who is marginalized.137 Finally, we watch videos on the “sugar baby and sugar daddy” practice around the world, and read a piece on relationships in Dar es Salaam in Tanzania.138

Transnational readings of the law in relation to gender and sexuality help students map similar conversations in different jurisdictions and various legal institutions and assess the potentials and limitations of each. The transnational lens pushes them to avoid essentializing typically Western narratives instead interrogate multiple positions of the law in society. At the same time, it cultivates a stronger understanding of the domestic legal system and orients students toward contextualizing, locating, and critiquing the domestic (re)production of power structures in sites of gender and sexuality.

On the subject of kink and BDSM, we rely on case law from other jurisdictions (such as the United States, the United Kingdom, and Canada) because Indian courts have not dealt with a single case on the subject yet. Students learn about cases such as Twyman v. Twyman, where the Texas Supreme Court addresses sadomasochism within the home;139 R v. Brown, in which the UK House of Lords ruled on whether consent could be a valid defense to assault and battery (charges brought due to consensual BDSM activities);140 and R v. J.A., where the Canadian Supreme Court dealt with an instance of erotic asphyxiation.141 Though India has burgeoning spaces for those interested in BDSM, there have been no legal developments in this area. However, there has been a popular culture revolution in recent years, and in class we watch a Hindi short film Khujli which weaves together conversations on ageism, desire and sexual pleasure – dispelling notions of BDSM as violent and locating it within a framework of agency. In addition to conversations on BDSM, students also explore desire, sexuality and intimacy by reading love letters from Nepal and extracts from Margaret Trawick’s ethnographic study of love in a Tamil family.142

The teaching of this subject through transnational perspectives offers the ability to “queer the process of knowledge production by questioning the very categories, practices, and politics” that produce those on the margins.143 By paying attention to what counts as knowledge and what is dismissed, and being committed to collaboration with those who are the focus of research—treating them as co-producers of knowledge and theory—students emerge with a better understanding of academic and legal practices that ultimately reproduce exclusions.144 Thus, transnational law serves as an innovative methodology to critically engage with national and global sites within which sexuality and gender find new meanings.

IV. Conclusion

At the beginning of this chapter, I noted that it would focus on how gender, sexuality, and transnational law are connected. The chapter explores these connections through various examples including multisourced feminist movements and queer theory, highlighting the importance of incorporating transnational perspectives in legal education curricula.

Although discourses of law and sexuality cannot be divorced from their sociocultural contexts, it is imperative to remember that they are shaped by transnational dialogues. As this chapter shows, landmark cases such as NALSA in India and Lawrence in the United States have relied extensively on precedents from other jurisdictions to recognize the rights of gender minorities and strike down anti-sodomy laws, respectively. Bringing in transnational perspectives allows us to examine these trends in domestic and international law; it also gives us the opportunity to engage with critiques of the law and its regulation of gender and sexuality. Law may offer the potential for innovative reforms, but it can often be a tool of oppression. Many feminists and queer theorists question the utility of engaging with a law and state that are patriarchal, and hostile to non-normative identities. Moreover, remaining committed to the law as a medium for reform has been criticized as a largely elitist, neoliberal endeavor. As Ashley Tellis puts it, “[i]nstead of a place at the table, we need to pull the tablecloth to the floor and disrupt the bloody pleasures of the neoliberal dinner.”145
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Chapter 34

 The Social Question in a Transnational Context


Alexander Somek




I. The Challenge

In his well-known essay on global justice, Thomas Nagel set out to defend the view that the full requirements of socioeconomic justice are inapposite where political authority is not centralized. The circumstances of justice rather presuppose acts and relations bearing, directly or indirectly, the imprint of commonly authorized sovereign power.1 It is by virtue of the common authorization of a coercive structure that the claims of justice become binding on members of a community. Where authorization or sufficient centralization is missing, the moral texture of relations devolves to a less demanding level. According to Nagel, this means, in particular, that “[m]ere economic interaction does not trigger the heightened standards of economic justice.”2

In light of this contention, it is all the more remarkable that Nagel believes that poor societies ought to be able—on moral grounds—to benefit from the comparative advantage of lower labor costs.3 However thinly a moral minimum may be conceived of at the international level, Nagel believes that this precept ought to be included into the set. States defending their economy against imports from low-wage countries are therefore seen to be committing a moral wrong.

If correct, Nagel’s claim would be good news for the new member states of the European Union. Since their share of transfer payments had been considerably lower for no other reason than their late, numerous, and relatively poor admission to the club,4 the one chief redistributive mechanism working in their favor is wage competition.5 From Nagel’s perspective, allowing this mechanism to work is a requirement of political morality. Even if the Union, owing to its lack of sovereign power, must not be held to the full scope of the principle of equal concern6—and hence may permit more inequality of distribution than national states—these inequalities must not originate from nations using their power in order to protect their people from interstate competition.

Such a bar on anticompetitive conduct may even be consistent with allowing greater economic inequality to arise within national societies. Obviously, the more fundamental moral minimum must trump any precept of national social justice. Hence, once the transnational context is taken into account, the demands of equality would be less exacting than they seem to be from a perspective that focuses on societies in isolation.

I do not want to dispute Nagel’s views here.7 I mention them in order to underscore that even a philosopher who is quite skeptical of the demands of global justice supports a position that is commonplace among high-minded liberals of all persuasions. It is consistent with the intuition that those who benefit relatively less than others from their labor have the right to benefit at the others’ expense. It is as though low-wage workers incurred a sacrifice, however involuntarily, which merits reward. Thus understood, protection from wage competition through the use of tariffs, quotas, or subsidies not only gives rise to an inefficient allocation of resources, it also constitutes a moral wrong. Mobilizing national solidarity in order to prevent the poor from benefiting from the fruits of their own labor is mean. If jobs go to Mexico, Romania, or to the Ukraine, why bother? It is morally right.

II. Outline

Upon closer inspection, however, this moral intuition turns out to be less firm than it may appear. For example, it is not plausible that countries should be entitled to benefit from competitive advantages that are the result of widespread repression or exploitation. Allowing exploitative businesses to benefit from their wrongs would in fact subvert international solidarity. It even begs the question whether solidarity demands that organized labor in more affluent societies allow laborers located in other countries to benefit from low wages if these are also, and to a certain degree, the product of their own weakness. Would not strengthening labor across national bounds be the more attractive alternative? It seems, therefore, as though the moral intuition shared by both the liberal right and the liberal left is based upon the premise that competition rather than joint control across nations is the lex naturalis of labor conduct.

It should go without saying that not only is this far from being a self-evident truth; it is also potentially inimical to the interests of labor.

It is with these doubts in mind that I would like to explore the meaning of the social question in a transnational context. In order to anchor the inquiry in what is potentially an ocean of perplexity, I would like to discuss transnational labor competition that has the potential to affect the larger fabric of co-operation among nations. The European Union is a fine battleground to study and is used, in this chapter, for the purpose of illustration.

Not by accident, then, this chapter commences with Friedrich August von Hayek’s conjectures about how an international federation of states might provide an effective antidote to what he took to be the menace of redistribution. He believes that an international federation would exercise a disempowering effect on any more ambitious social policy. Intriguingly, the transnational context is not neutral vis-à-vis the social question. From Hayek’s perspective, it promises to stamp it out.

What Hayek did not anticipate, however, is the disintegrating impact that existing social welfare states may have when they participate in such a federation. The effect has to do with the antithetical composition of the welfare state vis-à-vis the elementary precepts of a market society. Such a state is not merely a potential obstacle in the course of creating what Hayek called an international federation, but epitomizes the attempt to overcome the disempowering and alienating effect of market competition by political means.

The discussion of Hayek’s views will be followed, therefore, by an attempt to reconstruct the point of the welfare state in a manner that does not reduce it to the role of the residual provider of much-needed handouts. Rather, such a state is a resolute attempt to extricate life from the depressing shackles of necessity. The liberal understanding, in which social policy is tied to the morally legitimate demands of less fortunate members of society, is thereby replaced with the larger ambition that Hayek hopes to see asphyxiated. The welfare state extended the significance of the social question from taking care of the needy and integrating unruly workers to something that is of concern to every member of society. The social question, thus understood, is about what society, qua collective body, can do for each in order to mitigate the risks and alienating effects that originate systematically from a market society.

What becomes of the social question when its more ambitious horizon is effectively eclipsed owing to the predominance of its modest counterpart? This question has recently arisen in the European Union. While the Commission and the European Court of Justice (ECJ) pursue neoliberal projects aimed at reforming the institutions of capitalism in the member states (for example, corporate law and industrial relations),8 the affected welfare states increasingly react with revulsion.

The effect that the Union has had on social policy has already been studied along several dimensions, ranging from reconstructing a problem-solving gap9 all the way down to identifying the legal-political structure that supports the implementation of an intellectually obsolete neoliberal elite consensus.10

This chapter wishes to explore how the transnational context affects the meaning of the social question. When, in a transnational context, the merely modest (“taking care of the needy”) or more ambitious (“extricating life from the market”) understandings collide, there is, evidently, no common understanding. Hence, it becomes increasingly unclear what the question is about. Consequently, it can regain its significance only if it is formulated in a reflexive manner, that is, with awareness that it needs to be rearticulated for a transnational context.

Intriguingly, in such a context, one can engage in reflection from two different perspectives on society. Matters of social policy can be addressed either from one perspective that presupposes political units or from another one that does not. The difference between these perspectives—one political, the other cosmopolitan—is due to spatial specifications of practical reason. Their relevance accounts for the different views on the conflict associated with cases such as Viking11 and Laval12. Since much ink has been spilled on these cases already, this chapter highlights three central to this type of conflict, namely, the distributive question in the relations between the workforces of two countries, the way in which Union law deals with struggle, and, finally, the collapse of the public-private distinction.13

In a reflexive form, the social question appears too divided against itself owing to warring cosmopolitan and political sensibilities, with the former likely to prevail over the latter. The predominance can be explained, in part, by the fact that the institutions in charge of managing a transnational context do not perceive it as a shared polity but rather as an administrative space, that is, a district for common problem-solving.

I conclude that a way out of the predicament on divided understandings can only be found by attending to the priority of justice over the maximization of welfare.

III. Hayek

In a 1939 article,14 Hayek insinuated that an international federal government of states is likely to rid itself of the social question, not owing to the gradual augmentation and expansion of benevolence, but by making the question structurally obsolete.15 A federal system that is international in its nature, Hayek conjectured, would put an end to government bailouts for ailing industries for the simple reason that there would not be enough popular support for aiding one region over another. The absence within such a system of what Mill would have called “common sympathies”16 among compatriots would eliminate state intervention on mere political grounds. Moreover, under conditions of unequal economic development there is unlikely to be majority support for matters such as limiting working time or universal compulsory unemployment insurance.17 Hayek quite perceptively identified what would be described fifty years later by Scharpf as a “problem-solving gap.”18 Even if the federation had jurisdiction, it would lack the majority necessary for its exercise.19 What is more, the states themselves are not in a position to sustain high social standards owing to the strictures of regulatory competition,20 at any rate so long as protectionism is held at bay through a strong regime of negative market integration.21

Any social policy that would go beyond taking care of the needy is likely to disappear in such a system. Hence, creating an international, rather than national, federal system is a core maxim of economic liberalism:22

The conclusion that, in a federation, certain economic powers, which are now generally wielded by the national states, could be exercised neither by the federation nor by the individual states, implies that there would have to be less government all round if federation is to be practicable. […] [T]he abrogation of national sovereignties and the creation of an effective international order of law is a necessary complement and the logical consummation of the liberal program.

Not without prescience, Hayek noted that the pursuit of core liberal values becomes perfected beyond the nation state where national sympathies cancel one another out.23 An international federation reaps the benefits of statehood, namely, a system of law enforcement, and erases solidarity:

That Englishmen or Frenchmen should intrust [sic] the safeguarding of their lives, liberty and property—in short, the functions of the liberal state—to a suprastate organisation is conceivable. But that they should be willing to give the government or a federation the power to regulate their economic life, to decide what they should produce and consume, seems neither possible nor desirable.

Hayek concedes that at the outset an interstate federation is likely to appear attractive only as a peace project.24 However, as soon as such a “suprastate” system begins to involve economic union,25 its additional aim is not merely “prosperity”26 but rather prosperity under conditions of economic liberalism. This means that the system will produce wealth unheeded of economic equality.27

IV. Disembedded Peace and Prosperity

Since social policy is effectively disabled in such a system, inequality promises to be sustainable at the federal level as well as at the level of the states. Along with war, an international federation eliminates the social conflicts that are a major cause of war.

Remarkably, Hayek perceives an even deeper relation between maintaining peace and suppressing social conflict. In his view, national solidarity is a quite artificial arrangement. It gives rise to the paradoxical result that people identify with the interests of others even where their own interests may be entirely unaffected. This is irrational:28

There is no valid reason why any change which affects a particular industry in a certain territory should impinge more heavily upon all or most of the inhabitants of the territory than upon people elsewhere.

Why should a jeweler, for example, pay more taxes in order to bail out compatriot coal miners who are about to be laid off unless the baker’s supply of coal would thereby be affected? Identification on the ground of nationality not only distorts the varying alignment of individual interests but also creates irrational antagonism between groups. Instead of fending rationally for their own interest across national bounds, people support irrationally what happen to be causes of insiders at the expense of outsiders:29


[E]conomic frontiers create communities of interest on a regional basis and of a most intimate character: they bring it about that all conflicts of interests tend to become conflicts between the same groups of people, instead of conflicts between groups of constantly varying composition, and that there will in consequence be perpetual conflicts between the inhabitants of a state as such instead of between the various individuals finding themselves arrayed, sometimes with one group of people against another, and at other times on another issue with the second group against the first.

There is no tension between the pursuit of a peace project and the attainment of a liberal economic union. On the contrary, the goals are mutually reinforcing.

If Hayek is right, a transnational economic union is not one possible context among others in which one might pose the social question, as though this question might be dealt with at the level of families, clubs, nations, or the international community; rather, creating a space of transnational economic interaction is already a reply to the social question, namely, an effort put it to rest, at least in any form going beyond the charitable impulse underlying poor laws. Raising this question in such a context would be tantamount to invoking the Pope’s authority in a Protestant congregation. Congregations of this type exist precisely to make appeals to the Pope irrelevant.

What Hayek believes an international federation to be able to accomplish is nothing short of what Arendt would describe as the taming of one necessity, the necessity of bodily urges, with the necessity inherent in how state conduct is dictated by the economic interest of constituencies. The cunning long-term result hoped for by Hayek is that members of these constituencies come to comprehend the irrationality of their national sympathies and find themselves thrown back upon their individual interest, which alone, in his opinion, is real. The international federation is a project of putting enlightenment into practice.

V. Cosmopolitan Administrative Individualism

Again, before one might rush quickly to dismiss Hayek’s observations, it pays to examine their philosophical significance.

Under a transnational economic arrangement, people do not appear to see their social existence mediated by a place that they share with others and for which they jointly bear responsibility. Rather, it is political self-determination that is linked to such a place. Its focus rests on sustaining a common form of life, and this may require coming to the aid of those who are part of it. The normative and ontic priority of the common place over individual people is manifest in the significance attributed to being born into, or assimilating into, a society. Using a much belabored analogy, the form of life can be likened to an orchestra whose sonoric signature is not affected by the occasional replacement of individual players over time.30 The orchestra comes first, the players grow into it.

By contrast, a transnational federal space is inhabited by citizens who could be at home, or not at home, anywhere in the world. They do not perceive their own life as being tied to a place or to a tradition of inhabiting a common space with others. The cosmopolitan citizens of economic liberalism may find that they have much in common with people who live in distant places and come to regard themselves, nonetheless, as members of the vegetarian community, the gay and lesbian community or the community of animal rights activists. Interestingly, they can conceive of themselves as members of these communities while living, in principle, in isolation. If they were asked what their political philosophy is they would likely reply that they are “individualists.” Life does not present them with the challenge of finding their own niche in the social world that they already inhabit. Rather, their challenge is to pick and choose the location where they can be who they want to be no matter what the surrounding social world is like. If they were to form an orchestra, the sound would vary depending on the players. The life of cosmopolitan individualists is essentially gated. What matters to them is not the larger context of their doings but rather whether it is legal to do what they would like to do where they are.

The social question seems to have not much traction in this type of life. If it appears at all, then it is in the wide-screen format of high-minded sentimental attention to global poverty. Addressing issues of this type is considered to be a matter of private charity.

One may still wonder what remains for political choice and action if the social question loses much of its significance. What comes to mind, no doubt, are the morally charged issues that capture the attention of people harboring universalistic moral ideas. Such issues involve questions of freedom of expression, abortion, binge-drinking, or gay marriage. They affect humanity as such. But in many constitutional democracies questions of this type have already become the province of constitutional courts. They are addressed only in their shadow and mediated by a conceptual world which is commonly identified as a realm of expertise. Indeed, in a transnational context, as the example of European fundamental rights protection shows, they become part of an international “conversation.”31 As a result, there is nothing left to be determined by a free citizenry.

Ironically, the vision of human association that is consistent with economic liberalism is perfectly content with having the operation of free markets overseen by a wise administration of things. The regulatory void left by the very nearly obsolete social question is replaced with the administrative liberalism of risk-management and crisis-intervention. It ranges from economic fine-tuning and the repair of market-failure all the way down to “nudging” stupid people into doing the right thing on the basis of incentives or by channeling their conduct through irksome regulations. Of course, this administration would have to include some poor laws, the reason for which may either be charity or the long-term self-interest on the part of the propertied classes to anesthetize misery suffered by the lower ranks of society. The international federation, however, would prevent that social stabilization and engineering through transfer payments (or, even better, paternalistic in-kind donations of “good” things) could ever grow into a more ambitious format of social policy.

VI. The Welfare State

It must not be forgotten that economic liberalism has its own approach to poor relief, which is consistent, even if not co-extensive, with a very modest understanding of the social question. No rational liberal society would leave its marginalized members completely to their own devices. Rather, it would use means-tested support in order to pacify the losers.32 Sustainable pacification may require, lest one produces a large and potentially unruly Lumpenproletariat, investing the underclass with sufficient resources to buy games, porn, and drugs. Once they have been engrossed by media and anesthetized by pharmaceuticals it will not likely occur to them that they could rebel against their station. A degenerate underclass is, no doubt, a part of the repertoire of a smart liberal society.

Nevertheless, Hayek sensed correctly that any social welfare state whose ambition is greater than preventing unrest endorses an antithesis to economic liberalism. This antithesis does not, in the case of a welfare state, amount to a rejection of markets. Rather, it is supposed to render their operations compatible with human existence.

Modern market societies expect everyone to be active and to be able to adapt to shifting opportunities. Agility and adaptability are indispensible where the calibration and satisfaction of needs is subject to the conditions of trade and barter.33 Both expectations, which arise from this system of needs, create a high risk of social exclusion for the inactive and inflexible, not least where inactivity and inflexibility are entirely involuntary. One can easily fall out of society at any time owing to ill health, accident, family stress, shifting demand in the labor market, loss of competitive edge, simple fatigue, existential boredom, old age, or other reasons of incapacitation. The counterfactual expectations of agility and adaptability can only be universalized under the condition that the bearing of the exclusion risk is universalized, too—not de facto, which may plausibly never be the case, but normatively. Everyone ought to be regarded as equally affected by an exclusion risk that arises from the counterfactual expectation of infinite agility and adaptability. Nobody must claim an exemption, no matter how lucky he or she may have been. All who stand to gain from this type of society also equally stand to lose. One counterfactual premise (“all are at risk”) is supposed to moderate the inaccuracy of the other (“all are agile and adaptable”). The resulting synthesis is the pooling of risk under some hypothetical veil of ignorance where no person is in the position to predict his or her place in society. On the ground of the normative supposition of equal vulnerability, the resulting insurance against risk can only be compulsory.34

Taken by itself, insurance would do no more than provide basic coverage against the mishaps of life. But a welfare state moves beyond this level inasmuch as risk-pooling reveals how the universal expectations of agility and adaptability is prone to dwarf human nature and potential. Agility ignores our capacity for contemplation, adaptability is a mockery of the freedom that would allow one to be a law unto oneself. Indeed, it is the irony inherent in the concept of modern civil society (“the system of needs”) that at the moment that persons are emancipated from inequality of rank their dependence on the market nexus makes it difficult for them to be who they are. Instead of being able to actualize fully their human powers, they have to reify their human nature into a human resource that has to acquire skills in order to serve as supply for shifting demand. The laws of supply and demand are indifferent to human biography and aspiration.

As is well known, Marx and Engels observed that the cause of the loss of control over one’s own life and the accidental character of opportunities and pursuits is the profoundly disempowering effect of competition:35

Die Konkurrenz und der Kampf [der] Individuen untereinander er[zeugt und en]twickelt erst diese Zufälligkeit als solche. In der Vorstellung sind daher die Individuen unter der Bourgeoisieherrschaft freier als früher, weil ihnen ihre Lebensbedingungen zufällig sind; in der Wirklichkeit sind sie natürlich unfreier, weil mehr unter sachliche Gewalt subsumiert.

This accidental character is only engendered and developed by competition and the struggle of individuals among themselves. Thus, in imagination, individuals seem freer under the dominance of the bourgeoisie than before, because their conditions of life seem accidental; in reality, of course, they are less free, because they are more subjected to the violence of things.36

Coping with the exposure to risk necessitates alienation, and alienation cannot be overcome, according to Marx and Engels, unless people collectively exercise control over their fate. Individuals can live as a law unto themselves by overcoming the anarchy of capitalist production and distribution through acts of collective self-determination.37

As is well known, the social welfare state has always been supposed to be an alternative to both socialism and unbridled capitalism. It establishes common control not over production and distribution, but only over elementary risks of life. It stops short of realizing a thick human community where individuals might be fully reconciled with their “species being” on the ground of the suspicion that attempts to create such a community would merely modify, but not mitigate, alienation and submission. Instead of aiming at full liberation it offers disentrapment or, put differently, decommodification.38 Instead of getting everyone, potentially, involved in the life of others, it promises individual liberation by alleviating the socially incarcerating effects of adaption and dexterousness. Unemployment benefits, pension payments, and health care signal that individual life is not a commodity that society can dispose of as soon as demand has abated.

The welfare state, nonetheless, is consistent with individualism and with shifting the focus of life toward the private sphere. This shift is always likely to undermine its authority since it gives rise to a plain and potentially derogatory service mentality on the part of its clients.

VII. The More Ambitious Social Question

Even though the welfare state is evidently fully compatible with liberal democracy, the social position that becomes universalized as the standard position of a member of society is no longer the property-owing citizen but the free laborer. The paradigmatic experience is not self-reliance but self-alienation. The elementary social act is not freedom of choice but the reification of human nature into a resource. The most elementary threat does not originate from others pursuing their self-interest but rather from a structure of interaction in which one participates and from which one expects to benefit. Society is not perceived as the combined and somewhat haphazard result of an association of free individuals, but as the unwieldy product of man-made, and therefore false, necessity. Using Marxian-Aristotelian terminology,39 the more ambitious social question that formulates an antithesis to liberalism addresses a necessity that is different from the urges dictating the lives of the poor. It is the self-made necessity revealed in a market-society’s relentless appetite for agility and adaptability.

The partial decommodification of life—its disentrapment vis-à-vis the system of needs—is a common achievement. By virtue of being more than a mere fortunate effect of uncoordinated behavior it presupposes boundaries. The universality of the problem posed by the system of needs requires particularistic solutions simply because they cannot emerge from horizontal dealings. If the number of beneficiaries could without anything further grow at any time, the reciprocity of commitments would be easily undermined. If the individuals whose contributions go into redistribution—the wealthy, the healthy, and the young—could easily opt out and make arrangements among themselves or immunize their wealth and capital from the grip of taxation, the answer to the social question would remain negative. It is an error to suppose that the particularity with which welfare states draw on “common sympathies” for their effectiveness is a deficient manner of addressing a universal problem. Rather, the particularity of bounded systems is justified inasmuch as it provides the key to dealing effectively with a universal problem. It inherits, dialectically, its universality from what it addresses. This means also that a resolution to the social question, ambitiously conceived, presupposes the state.

The change of meaning of the social question from relieving the lot of the poor to implementing an antithesis to economic liberalism—the shift from natural to man-made necessity—is not a matter of merely looking at things from a different angle. It is a historical sea change, which has had as its historical background the successful attempt to garner broader support from the middle class for social policy.40 It has given rise to a cluster of forms of life in Western European countries whose historical significance is not so easily erased. In the collective memory of European history it has been inscribed as a singular achievement, even though it may well be about to erode.


Table 1: Two types of social questions.

	
	Modest
	Ambitious


	Necessity
	Natural
	Man-made


	Means
	Poor relief
	Social insurance and public programs



	Aim
	Stabilization
	Emancipation





VIII. The Social Question in Reflexive Form

Typically, a transnational context gives rise to a situation where openly redistributive policies are rarely to be found at the federal level. In addition, in all likelihood there exist antagonisms between ambitious and modest constituent units, on the one hand, and between a modest federal level and some ambitious units, on the other.

At any rate, this has been the experience in the European Union. Aside from regional development programs (and the Common Agricultural Policy [CAP] which is a different story), the pursuit of redistributive policies has not been not terribly significant. Social policy is largely concerned with co-ordinating efforts to integrate human resources into markets (employment policy, initiatives for “inclusion”).41 Owing to antagonism among the social systems of the member states, agreements on matters such as wage policies, industrial relations, or corporate taxes appear to be out of the question.42 Member states rather have every incentive to manipulate their own legal system in order to attract businesses and capital. The Commission and the Court, in turn, develop liberalization strategies and raise the pressures of regulatory competition to the level of regulatory disarmament.43

These factors explain why a modest approach to social policy is not only characteristic of the federal level but also increasingly informing member state policies, not least owing to the constraints established by the common currency and various instruments that have been adopted in order to come to the rescue of defaulting states. This inclination toward more modest approaches aside, it is nonetheless the case that a transnational context, in which full-blown welfare states participate, has a dual constitution. It is composed of political spaces and can be perceived, by actors harboring “federalist” hopes, as moving toward becoming such a space in the future. At the same time, however, the transnational context recognizes neither internal divisions nor common sympathies. There are only obstacles to individual ambition. It invites, therefore, social construction from a perspective that no longer links practices of common problem-solving to particular spaces or preexisting loyalties.

A transnational federal system, therefore, is capable of providing the institutional underpinning for the actual relevance of two different spatial specifications of practical reason. One does not recognize boundaries and resembles in this respect economic structures. It is compatible with economic liberalism, but not necessarily biased in its favor. The other requires closure.44 A transnational system, as has been anticipated by Hayek, is congruent with a type of practical reason that operates in an unbounded context and is, in this respect, decidedly cosmopolitan in its orientation. Simultaneously, however, it is not inadequate to approach social policy from a perspective that presupposes a bounded polity or even to project optimistically such a political perspective to the supranational level.

Both spatial specifications of practical reason—the cosmopolitan and the political—have their application in a transnational context. As a result, the reflection of the social question can take on either a cosmopolitan or a political form.

In the process of reflection, therefore, the distinction between the modest and the ambitious approach to the social question is transformed into a cosmopolitan and a political understanding, respectively.45 Nevertheless, as the discussion will show, a transnational context systematically favors cosmopolitan sensibilities.

IX. Cosmopolitan and Political Practical Reason

Cosmopolitan practical reason is not tied to the co-presence of others at a certain place.46 While cosmopolitan reasoning has to be mediated by certain beliefs about what it takes for humans to get along and, beyond that, to prosper, these beliefs are not formed in concrete exchanges with others but on the basis of trust in expert knowledge and abstract moral principles. This knowledge treats human life and interaction as aggregate phenomena and is manifest in reliable accounts of the conditions under which it is possible for rational and sentient beings to lead successful lives. The knowledge that is relevant to cosmopolitan reasoning has as its object the facilitation of interaction and the management of various risks. It is universal in its orientation and relevant to places only inasmuch as such knowledge has to avail of a sphere of application. In this respect, it resembles software that can be run on any machine.

Cosmopolitan subjects are responsive to reasons that have them yield to reasonably trustworthy expertise feeding into regulations. Through insight into their own limited knowledge, the complexity of the world, the increasingly self-contained character of social spheres, their lack of time to deal with political questions, and their lack of access to political fora they can consider themselves better off when surrendering their judgment to administrative authority. They believe they have reason to trust the engineers of modern civilization as long as they are given some choices between and among options at the end user level. The availability of choice in the private sphere reconciles cosmopolitan subjects with abstaining from choice in the public sphere. Political choice is not integral to cosmopolitan reason because allowing oneself to be guided by expert reason does not involve an element of identification with a community.

The other spatial specification of practical reason is political. It is linked to the co-presence of others within a certain space.,48 What matters to it are encounters with those whose lives are not, then, represented through aggregate accounts of social fact. This includes the possibility that one will meet and be answerable to those individuals either in person or through their political representatives. The life of political beings does not take place just anywhere. The ultimate manifestation of practical reason is not universal moral concern, which may well inform its cosmopolitan counterpart, but rather political judgment, that is, the capability to assess the acceptability of common choices from the perspective of actual (and not only hypothetical) people and real groups that might be affected. Being reasonable presupposes the readiness to yield to the will of others with whom one shares a form of life. The reason for yielding is a commitment to the place. It encompasses respect for past projects, which have made the place into what it is, as well as concern about its future.

It bears emphasis that cosmopolitan and political practical rationality emerge vis-à-vis different institutional practices that account for their reasonableness. Given that political judgment has its ultimate focus on self-realization within a form of life one shares with others, it presupposes a unit that is capable of affecting and acting upon a relatively autonomous totality. Not by accident, therefore, political practice is associated with the state. By contrast, cosmopolitan practical rationality does not presuppose a collective unit. It merely needs to finds an anchor in reliable knowledge that feeds into disembedded administrative-regulatory processes whose jurisdiction may even remain indeterminate across various levels. What matters is the rationality of the administrative process and not the authenticity of claims made by others.

The horizon of both forms of practical reasoning concerns the substance of social policy and thereby, indirectly, the meaning of the social question. Cosmopolitan social policy, by definition, cannot be concerned with maintaining relations and the integrity of a place. It will not materialize in large-scale urban development or planning projects. But it may very well be concerned with equality of opportunity. It is not, therefore, in and of itself complicit with the harsher forms of economic liberalism. Nevertheless, there are different ways of looking at problems depending on the form of self-determination involved.

In what follows, I would like to explore this dual constitution of social issues with an eye to what has become, prior to the eurozone malaise, a most salient manifestation of the social question, namely, wage competition between workers from more and less affluent European countries. As is well known, such competition comes in two forms, namely, through the provision of services by foreign workers in the host state (basically, the Laval situation) and through business relocation to a place with lower labor cost (of which Viking is a variation). The cases of Viking and Laval have given rise to a series of excellent commentaries in which the respective decisions were criticized mostly on methodological grounds.49 There is good reason to pay attention to these cases, for a certain type of conflict is represented in the substantive economic due process jurisprudence of the ECJ.

The conflict has more than one dimension. First, its legal articulation involves a collision between a fundamental freedom and a fundamental right. The ECJ, quite unsurprisingly, lends its support to the former. Second, underlying this legal articulation is the clash of interests of the workforces from different countries. Finally, this clash would not come about if capital were happy to employ labor wherever it finds it at the local cost. But since capital wishes to maximize returns by minimizing costs, the conflict between members of the workforce is triggered by the mobility of businesses. This mobility, in turn, is a consequence of the struggle between capital and labor, from which, unless labor unites, capital is destined to emerge victorious.

I do not want to offer another detailed analysis of these cases.50 Rather, I would like to focus on three substantive themes that were struck by these cases. The first concerns the distributive question of which workforce is to benefit. The second is about the Court’s attitude toward struggle. Finally, I would like to look at the impending cancellation of the distinction between public and private.

X. The Distributive Question

The last group of member states joining the European Union entered with the confidence that access to the internal market would stimulate economic growth. Given that their productivity is usually relatively lower, they are able to compete with wealthier member states as long as labor costs are lower, too. Of course, owing to demand for labor, wages are expected to rise in the long term. It is assumed that slowly but surely the economic conditions among the member states are going to approximate.51

As is well known, nominal wage competition that reflects productivity differentials was deemed to be unobjectionable by the founders of the European Economic Community. Changes in the underlying equilibrium were expected to be counterbalanced by currency fluctuation.52 It was taken for granted, however, by the founders that wage competition had to be avoided.53 The reasons are obvious, not least because such competition affects mostly low-paid workers and benefits the rich. Wage competition would be to the detriment of very vulnerable members of society. It is difficult to see therefore, why the burdens of transnational integration ought to be carried by them.

Perceiving such an impact presupposes, however, a modicum of identification with the workers affected. The cosmopolitan outlook cannot take such identification for granted. What matters, rather, is a comparison of the situations of individuals. Since particularistic loyalties must not influence the weighing of interests and the interest of each must be given equal consideration, the reasoning is likely to take on a consequentialist form. Workers in the low-wage economy are in a position to improve their situation even if it is at the expense of the workers from the high-wage economy. But, arguably, this social cost can be legitimately discounted at least as long as the latter have a decent social safety cushion to fall back onto. Once the question of who would suffer more from unemployment is raised, it is obvious that workers from the low-wage economy should be given the job. Their marginal utility gain outweighs the marginal utility loss of the others.

I think that the preceding reasoning rehearses an argument that would appeal even to the neoliberal left. Interestingly, however, the underlying consequentialism is quite limited. It focuses on the situation of workers alone. Evidently, however, the transfer of jobs does not involve a Pareto improvement since one party is worse off than before. The situation is also not Kaldor-Hicks efficient as long as merely the transfer between workers is taken into account. The low-standard workers, at any rate, would by definition not be so much better off that they could compensate the losers. There is a net loss on the part of the workforce, which is supposedly made up through transfer payments (coming from nowhere?). As long as the focus remains restricted to the redistributive transfer between workers it is clear that the high earning workers are expected to make a sacrifice from which not only low-earning workers but others benefit as well, possibly even consumers. But consumers are an inhomogeneous group, and it is far from clear whether the laid-off workers will enjoy the advantage of having to pay less for the goods that they used to produce. Most definitely, however, benefits will go to those receiving bonus payments at the end of a successful business year.

As a reason for sacrifice, one may want to invoke international solidarity. But it is a very strange form of international solidarity where one set of workers is supposed to support others without standing to gain in the future. International solidarity among workers is supposed to be to the benefit of all.

This perplexing expectation reveals a hidden focus on individuals as members of nations rather than individuals considered in isolation. If individuals mattered, it would not at all be intuitively clear that the job has to be transferred to whoever is ready to earn less. What the consequentialist argument tacitly appeals to is overall national wealth. Workers are expected to incur a sacrifice simply because they are part of a more wealthy economy. This is a simple reversal of the nationalist logic. They are expected to suffer simply because their nation is relatively better off, and it is not unlikely that they will suffer less than their competitors without jobs.

It is difficult to see why this argument should have moral appeal. It is tantamount to saying that the savings of Swiss, Norwegian, or German blue-collar workers may be legitimately used in order to fund developmental aid, which is a good cause, simply because they are members of a wealthy nation. They can easily do without their savings. Wouldn’t one have to consider the distributive effects?

Consequently, I take it that even a sober economic analysis of the redistributive transfer of jobs needs to expand the focus and take into account the overall balance sheet. For Kaldor-Hicks efficiency to be obtained—which is not an appealing moral standard—the winners would have to be in a position to compensate the losers even when no actual compensation is forthcoming. Once the focus is expanded beyond workers, it becomes clear that many others would benefit from the transfer, notably managers, shareholders, and consumers. Motors for luxury cars are no longer assembled in Germany but in Hungary. German workers are sent into unemployment and live off “Hartz 4” transfer payments, which are far from opulent. This is the cosmopolitan way. Of course, the benefits are difficult to calculate and largely speculative. But their existence may be easily conceded. Most remarkably, none of the beneficiaries are ever likely to meet the losers: not managers, not shareholders, and of course not people who can afford luxury cars.

The conflict between person-neutral cosmopolitan reason and person-relative political deliberation emerges clearly enough. Cosmopolitanism favors wage competition. It supports it not least because adverse effects are never seen. Cosmopolitan reason does not inhabit political space. People matter only hypothetically or in the form of aggregate numbers. From a political perspective, however, workers from a wealthier country are expected to incur a sacrifice because of their national situation. The consideration that may be given in support of such a sacrifice could only be the symbolic advantages of scale. The sacrifice is made for the sake of belonging to a “bigger” transnational regime. Glory and presence on a global scale overrides the realization of distributive justice. Within a political space, a transfer that harms the worse off and benefits the better off would be appalling. It is willingly endured, however, by those who accord priority to taking pride in their country’s flag. Such transfers, therefore, suggest a remarkable imperialistic logic of identification.

XI. The Cosmopolitan Difference Principle

According to Rawls’ classical account of distributive justice, inequalities of wealth and positions are acceptable if they are to the benefit of every member of society and in particular to the benefit of those who are least advantaged in a system that permits inequalities.54 This so-called “difference principle” has its sphere of application in bounded communities, more precisely, in societies understood as systems of co-operation which one enters at birth and leaves with death. Yet, claiming a primary role for domestic social justice in a cosmopolitan setting is likely to be met with the objection that doing so is rearward, chauvinistic, and ugly. To assume that under postnational conditions the nation-state is the natural locale for the realization of justice must appear naïve and out of touch with reality. What is more, there is no good moral reason to be more concerned about the folks at home than about people abroad. If the poor can be helped across borders, the distributive pattern that arises across nation states may be disturbing by domestic standards and give rise to greater inequality, but greater overall affluence may have to embrace this.

This is a remarkable rebuttal. If one were to formulate it as a principle of justice it would say that improvements in the position of the worse off, globally considered, are permissible even if those who were moderately better off before end up worse off afterward, and those who were already far better off benefit even more. Put differently, such a cosmopolitan difference principle accords priority to the lot of the globally worse and worst off even if improving their position increases inequality up to the point where it becomes excessive, that is, unwarranted by any standard such as the domestic difference principle. Such an excess might happen simply because there is no political mechanism at a transnational level that could dampen its impact. While the global poor benefit from the presence of markets, the wealthy benefit from the absence of the state.

It stands to reason, of course, whether such a cosmopolitan difference principle would be chosen in a hypothetical global original position55 over a system that establishes nation states in whom is invested the institutional wherewithal to realize a more egalitarian distribution. It should not escape our attention that the cosmopolitan difference principle presupposes a world order whose transnational basic structure embraces competition, but no taxes and transfers. Domestic political systems are embedded into this structure. They represent what Wolfgang Streeck famously called “market-embedded states.” In a manner anticipated and desired by Hayek, constraints of competitiveness seriously obstruct any domestic attempt to moderate inequalities.

I have my doubts whether parties in a hypothetical original position would choose a system of market-embedded states over political self-control within limits. The only distributive mechanism considered relevant is the market. Already, in this respect, the cosmopolitan difference principle smacks of a rationalization. Indeed, what is remarkable about it is that it represents a distributive justice argument which does not in the least encompass the strengthening of political rights or the establishment of structures of political participation. In a vein that is characteristic of economic liberalism, it is concerned exclusively with a transfer of income that does not involve state intervention. Effecting the transfer merely requires liberalization, that is, a removal of obstacles.

The recurrent appeal to those who are even poorer or more disadvantaged than others bespeaks a remarkable reversal of Arendt’s observations regarding the force of necessity unleashed by poverty. This is due to what one may want to call, modulating Phillips catchy phrase,56 “the politics of absence.” The poor are not party to cosmopolitan conversation. They are only talked about. Since the poor are an inhomogeneous category, and it is always possible, alas, to find a group whose lot is particularly heartrending along one or the other dimension, there are a large number of people who can be referred to as more deserving than others, in particular if those others are compatriots. Conceivably, the situation in Sub-Sahara Africa is worse than the situation in Moldova; at any rate, the contrast might be invoked in an argument about why aid efforts by the Union ought to be directed toward Africa rather than Moldova.

The result is voluntarism. Distributive justice becomes assimilated to charity when the poor are not present but merely referred to as potentially deserving receivers of aid and when there is no group to whom one owes special concern. What is more, when the poor or disadvantaged are invoked as objects of concern and there is no sovereign that could effectively tackle the problem, one arrives at a quite paradoxical utilitarianism that lacks power of action. In juxtaposition, cosmopolitanism and disempowerment come perilously close to producing objective hypocrisy. When there is always reason to bemoan someone more than others, there is always an easy excuse for remaining inactive.

This conclusion may appear polemical. But the antagonism between cosmopolitan and political reasoning about justice confronts us with the major philosophical question, which was addressed, however less concretely, by Nagel in the essay to which I referred at the outset. Assuming that the nation-state, rather than a decentralized transnational economic system, is a setting in which it is possible to realize justice, the question arises whether the priority of justice, which has been held in high regard in liberal circles, is transitive in that it also accords priority to its locale of realization. If so, the antagonism between cosmopolitan and political reasoning would have to be resolved in favor of the latter.

I conclude this highly tentative discussion with the proposition that there are no good reasons why workers in a transnational system should not have the right to stand up and defend their interests simply because they might possibly hurt the economic interests of other workers who are relatively worse off. In particular, there is no convincing distributive justice argument that would make their resistance unfair. It is not rational, in particular, to expect that the imperial splendor that accrues from participating in a transnational system is sufficient to outweigh an interest in employment.

XII. Struggle

We have herewith already arrived at the next theme that is of central relevance to Viking and Laval, namely, struggle. I do not want to discuss the more general matter that a concept, which without anything further was once considered to be an elementary concept of sociology,57 has almost disappeared from our range of experience. Decades of immersion in the neoliberal view of the world have made us ignore struggle as an elementary type of action. There is rational conduct, there is competition, which is a subset of the former, and there may be combat, at least for a few desperados or unfortunate fellows who could not procure less risky jobs. It seems as though what we recognize today is that human action falls either in the category of peaceful conduct or outright violence. But there is no recognition of struggle.

In Viking, even more pointedly than in Laval, trade union action is subjected to a strict test of proportionality.58 First, it asserted that actions taken in view of the conclusion of collective agreement are, when it comes to interferences with fundamental freedoms, legally tantamount to regulations of bodies whose business is to regulate employment.59 Whatever is done in anticipation of a contractual agreement is thereby treated as equivalent to acts of public power that are backed up with coercive sanctions.60 Second, the legitimate aim that may be pursued by trade union action in the Viking context was conceived narrowly. Action has to be tailored to protecting the interests of the unionized workforce currently in employ.61 Third, the pursuit of this aim is subject to strict scrutiny.62

Many of the problems raised by this case concern its holding. For example, the question whether a consumer boycott of a business that relocates to another country in order to save labor costs would be caught by freedom of establishment and fail on proportionality grounds.63 The answer is not quite clear.64 What I would like to point out, however, is that this jurisprudence rests on a profoundly unsympathetic attitude toward collective struggle.

The point of collective struggle is to compensate for the lack of public power without being able to create a full equivalent. Collective action by trade unions builds up private power for a certain moment. The economic clout of business is supposed to be matched with the power of human association. The clash is, put in slightly Habermasian terms,65 nothing short of an encounter between the systemic operation of money with a countervailing impulse which proves the capability of people to grow beyond themselves only if they succeed at acting together. Within the small universe of action, human control is re-established over systemic processes governed by business necessities. This power is, in principle, generated for the moment and, hence, precariously threatened with immediate decay. In contrast to public power, which is based upon a legal system, the power of collective labor struggle cannot be stored away by means of rules and regulations. It is not preserved and readily available in the form of permanent coercive bodies. Ideally, public power is always in place. The private power of human associations needs to be regenerated in every single instance and has to be surrounded by the imminence of something that will be even larger.66 Paradoxically, the generation of power only succeeds when it is brought about in anticipation of future events. The private power of association is threatening only when its reappearance is to be expected, that is, when contrary to its natural propensity it does not appear to be fleeting and transient. The expectation of its future exercise can only be given credibility when its present exercise is drastic and excessive. Excessiveness is necessary to secure effectiveness over time.

For that reason alone, it is more than questionable to confront trade union action with the expectation to meet proportionality requirements.67 But even if one had to concede, for reasons that I cannot make out, that union struggle has to be subject to some proportionality test, it has to be noted that the ECJ applied this test in a manner that was particularly inimical to labor, for it restricted the legitimate aim of such acts. The flag of convenience policy combated by unions in the Viking case may, as had been revealed correctly by the proportionality test, in exceptional cases not protect the interest of concrete workers.68 The Court did not recognize, however, that the common pursuit of such action per se facilitates the development of solidarity among labor on a transnational scale. While struggle can create co-presence and thus pave the ground for political self-determination, proportionality isolates. Such an isolating perspective is consistent with cosmopolitan reasoning.

Finally, the application of the proportionality principle to exercises of fundamental rights by private persons as soon as their acts interfere with fundamental freedoms (such as free movement of goods, establishments, or service) demotes individuals to agents of the public interest. Viking,69 as well as Laval,70 confirmed, even though on the usual shaky foundations,71 that the right to engage in collective action, including the right to strike, is recognized as a fundamental right of Union law. What the Court ended up doing in both cases, however, was to confront the exercise of this fundamental right with the interest protected by free movement and to submit the former to a public interest justification vis-à-vis the latter.

Establishing such a direction of justification is tantamount to a perversion of the interest protected by a fundamental right. In fact, the Court’s way of thinking elevates fundamental freedoms to a level above fundamental rights. Guaranteeing fundamental rights is per se in the public interest. There is no need to justify their exercise.72 What requires justification is an interference with those rights. It would, indeed, be destructive of the very liberty protected by rights if their bearers had to come up with a public interest justification when availing themselves of their rights. Fundamental rights would no longer guarantee liberty, but rather individual opportunity to do one’s bit in the pursuit of the common good.73 This reflects a premodern understanding of rights, which was actually overcome by the bourgeois revolutions.74

It may be objected that when the exercise of fundamental rights collides with a fundamental freedom, such as the right of establishment, one has to explore a public interest justification for the exercise of rights. Moreover, in cases where fundamental rights collide with one another there is no other way of resolving the collision than by adducing arguments in favor of each. Such arguments need to appeal to the public interest since only a public interest can justify interferences with rights.

But the objection characterizes the situation inaccurately. What is at stake in cases such as Viking and Laval is a matter that is only very inaccurately addressed by the court. The interference with a fundamental freedom (e.g., free movement of goods, persons, services) arises because the member state has committed itself in its own constitution to protect a fundamental right (e.g., freedom of speech, freedom of association, or the right to strike). This is unfortunately rendered obscure by the Court’s heedless absorption of the member states’ role as protectors of rights by claiming that Union law also recognizes these rights. Correctly understood, therefore, what is at stake is that the state allows an interference with a fundamental freedom because it is under a constitutional obligation to guarantee a fundamental right. When the matter is seen from this perspective, the public interest that can be invoked to justify restrictions on a fundamental freedom (or even a fundamental right) cannot be found in the reasons that the right-holders themselves might have to avail themselves of such a liberty. The public interest of the state pertains, indeed, to respecting the liberty of men and women to avail themselves of the right for the pursuit of their own private interest. The interest of public power is to protect private liberty as such and not the specific reasons that may have motivated the exercise of a liberty. This public interest is of a second-order and hence not co-extensive with the sum total of all interests with which private persons exercise their rights. It would be tantamount to denying these persons their liberty if one expected them to present a public interest justification whenever their conduct interferes with the rights or freedoms of others. In a situation where potential exercises of fundamental freedoms (e.g., registration of a vessel) are thwarted by exercises of fundamental rights (e.g., strikes or blockades), all that has to be demonstrated is that a legal exercise of a fundamental right is at stake and not how that exercise is not out of proportion vis-à-vis fundamental freedoms. The fact that it is incumbent on states to respect fundamental rights is Perseus’ shield saving the fundamental right from having to face the Gorgon of the fundamental freedom directly.

What the Court should have examined, therefore, is the question in the abstract, namely that this is a situation that engages a state’s responsibility to protect fundamental rights. This would have permitted, even if not necessitated, an extension of the principle developed in Albany to this type of case. The Court could have concluded that trade union action, as long as it stays within constitutionally determined bounds, unavoidably has market-distorting effects and hence needs to be exempted from the reach of free movement provisions. The Court explicitly rejected this conclusion on the false premise that it is not inherent in the exercise of trade union rights to “prejudice” fundamental freedoms to a certain degree.75 This premise is false because almost any action by unions is likely to impede intracommunity commerce, if even only indirectly.76

Stating the question in the abstract would have also re-established the ordinary burden of justification. The question would have been, then, whether the protection of a fundamental freedom is strong enough to justify interferences with the state’s obligation to keep its promise to its citizens to protect their fundamental rights. By reversing this direction of justification, the Court, in fact, consolidated fundamental freedoms to the fundamental right to engage freely in any transnational economic activity. This is the essence of substantive economic due process.77

I take from this discussion that we seem to have already forgotten that the original homestead of the proportionality principle has been the administrative office.78 Already its transposition to legislation must appear doubtful. In a memorable article, Hans Linde pointed out that even the application of a simple rationality test fails to capture the logic of negotiations underlying political processes. It confronts legislation with a false and alien expectation of rationality.79 This is, of course, all the more true for trade union action. The proportionality principle has its home in the administrative context. Not by accident is it a standard of public reasonableness that fits any nonpolitical context. It is perfectly amenable to cosmopolitan practical reason.

By contrast, political practical reason is often enmeshed in struggle, for it is exercised not merely on the basis of hypothetical considerations of needy people, but under conditions marked by the co-presence of people raising claims. Politics is also not exclusively the realm of deliberation and procedures. It is not fully compatible with, even though it is increasingly absorbed by, the calm and cool world of administrative procedures, where any loud assertion of positions is considered to be out of place. Political action is profoundly misunderstood when a court isolates the self-interested perspective of workers who want to preserve their job. Collective struggle is the school of universalization, with the power to establish ties of transnational solidarity.

What Viking reveals, rather, is that widespread collective disempowerment is already taken for granted. It is understood that folks merely want to protect their own interests. Once more, the cosmopolitan view turns out to be incompatible with the political perspective.

XIII. The Demise of the Private Sphere

With the preceding remarks I already touched upon the third question, namely, the disappearing of the distinction between public and private agents in the common market. Anyone’s acts may, under certain conditions, be capable of constituting an interference with fundamental freedoms and therefore be just as repugnant as an illicit interference by the state. In Viking, one encounters this demise in two different ways, one of which is narrow while the other is broad. Both are stated in one paragraph of the Viking opinion with the purport that what is formulated is one and the same idea.80 But it is not.

According to the narrow formulation, nonstate action, such as the blockade of a production site, comes within the purview of the horizontal effect of a fundamental freedom (other than free movement of workers) when the action is “inextricably linked to” or “aimed at” the conclusion of a collective agreement.81 This formulation is novel. It does not actually base horizontal effect on the idea of securing equal treatment in a supranational context of application.82

The broad formulation takes its cue from case law affecting free movement of goods, which deals mostly with how demonstrations interfered with that right.83 In retrospect, the cases are presented as though they had introduced the principle of horizontal effect.84 This is yet another instance of the Court’s practice of creatively misreading its own jurisprudence, for the prior case law obviously affects the state’s failure to protect the free flow of commercial traffic in Europe.85 Even though the difference between the state’s duty to protect and horizontal effect may be imperceptibly thin in certain instances,86 it is quite clear in both practice and principle. It affects the remedy.87 Whereas horizontal effect would give rise to a remedy against another private party in an ordinary court of law—a tort claim, for example—a violation by the member state of its obligation to protect a fundamental freedom pursuant to Article 5 of the EC Treaty against interference by private parties would give rise to a claim against the state. The remedy may indeed again be a tort claim against the state that is based on the state’s failure to comply with Union law.88

According to the broad formulation, which thus expands the focus on private acts more generally, the activity in question may be causally even further removed from a collective agreement. The theory that might underlie this type of conclusion was clearly expressed by AG Maduro in his opinion where he elaborated on the horizontal effect of free movement positions.89 In a manner reminiscent of nineteenth-century Begriffsjurisprudenz (conceptual jurisprudence), he uses disparate case law concerning the free movement of workers and occasional cases concerning the free movement of goods in order to extract the following general principle (at Paragraph 43):

[T]he rules on freedom of movement apply directly to any private action that is capable of effectively restricting others from exercising their right to freedom of movement.

Begriffsjurisprudenz was notorious for reasoning deductively from premises that were arrived at on the basis of bold inductions.90 Maduro revives this practice. For example, he introduces a condition of effectiveness in order to limit the horizontal scope of application of free movement rules by likening the impact of private acts to the efficacy of state regulation. He concludes that if one strange shopkeeper in England refuses to sell Irish products, he does not interfere with the free movement of (Irish) goods; he would, however, if on the basis of a shared aversion to everything Irish all other shopkeepers were to do the same (see ibid., Paragraph 42). The construction is strange. Why should the illegality of an interference with rights by one person depend on the existence of a number of the same interferences by others, which would also only amount to an interference if that one additional person acted as all others did? For example, why should the existence of one hundred clever business people whose combined acts cause the ruin of a person that lacks a “wealth talent” make the act of the last person, and with that the acts of all others, into an interference with the impoverished person’s right to subsistence—assuming, for the sake of the argument, that a constitution incorporates such a right? It does not make any sense to approach the matter from that perspective. The only difference that the aggregate effect of the exercise of rights makes is that it gives the state a better reason to intervene in order to protect the rights of others, such as a hypothetical right to subsistence. Aggregate effects matter from the perspective of public policy, but not from the perspective of an individual right-holder.

Arguably, what Maduro should have said is that as soon as the combined effect of a number of private acts creates an obstacle that a trader cannot reasonably be expected to overcome (see ibid., Paragraph 48), the state is under an obligation to do something about it. Hence, contrary to Maduro, it is not by “implication” that the rules of freedom of movement apply directly to private persons as though they become capable of interfering jointly when marching along with the crowd. The only implication might be that at a certain unspecified point the state is under an obligation to do something about, say, the collective refusal on the part of English shopkeepers to sell Irish goods out of spite for Irish industry and craftsmanship. According to Maduro, the state obligation consists of giving free movement horizontal effect. This is the gist of the argument. It is, however, inconclusive, for it is open to debate whether direct horizontal effect, that is, an obligation to sell Irish products, is also the least restrictive means vis-à-vis the private autonomy of shopkeepers who are to decide for themselves which variety of products they would like to offer to customers. If that freedom were completely cancelled, free movement would indeed become tyrannical.

It does not require any further elaboration that the cancellation of the public private distinction, even though deeply problematic, is perfectly consistent with cosmopolitan reason. With the disappearance of public acts, private acts inherit their significance.

XIV. The Eschatological Bias

Once the cosmopolitan mindset is submitted only to moderate scrutiny, it turns out to be quite perplexing why there is so little readiness to engage with it critically. Obviously, whoever contemplates objections is afraid of revealing to himself or others attitudes that are likely to be discounted as old-fashioned, parochial, nationalistic, xenophobic, and ignorant of the blessings of a global commercial society. I sense, however, that more is at stake than mere fear of public shaming or reluctance “to come out” when the specter of critical reflection triggers uneasiness and embarrassment.

In his otherwise doubtfully imperialistic pamphlet Land und Meer,91 Carl Schmitt made two observations, which, despite the time and circumstances of their origin, are nonetheless worth pondering.

The first observation is that every ordering of human affairs also materializes in an ordering of space. Consequently, revolutions of human societies always also involve alteration of our conceptions of space.92 For Schmitt, the rise of the British Empire exemplified such a change. The new empire’s element was the sea. Seen from the sea, the territory of political rule is perceived through the lens of the distinction between coast and hinterland. What matters, from the maritime perspective, is, of course, the coast. Schmitt could have added that the coast is essentially a place of embarkation and disembarkation. The deterritorialized world of the maritime empire constitutes a space that is fit for the world of commerce. The visibility of this world is structured in a manner that brings busy ports and quick exchanges into view. The metropolis matters, the hinterland remains obscure. Whatever exists in this new space exists for the sake of transactions.93

Schmitt’s other observation concerns the eschatological dimension of world history. He mentions in passing that the whole notion of world history would not appeal to us if it were not intrinsically linked to salvation (Rettung).94 As is well known, Karl Löwith would make similar, however more skeptical, observations.95 What Schmitt makes us realize, however, is that alterations of the order of space also engage our eschatological imagination. It affects, in other words, the spatial dimension along which we imagine better worlds to arise in the future.

Both observations in juxtaposition are heuristically useful. Since the eclipse of alternatives to capitalism, we have increasingly come to rest our eschatological hopes on the creation of transnational spaces. Cosmopolitanism is a vehicle of post-utopian hopes. Instead of engaging our fantasy with regard to what life might be like within a bounded unit, it reduces our political vision to living in an infinite space replete with opportunities and invigorating experiences. The vision is essentially formal and linked not to forms of human association, which are by default taken to be transient and contractual, but rather to titillating sensations triggered by mixing and from encounters with diversity and hybridity. Under the spell of this post-utopian imagination we have become disinclined to believe that humanity’s future salvation from unnecessary plight might be written with national ink. We would like to believe, rather, that peace and prosperity are to be obtained in some transnational space. Within this space, parochialism and prejudice would finally have been overcome and human dealings would be sustained at the proverbial high level of health, environment, safety, and consumer protection.

Transnationalism is a political theology. It replaces a vision of salvation that is based on empowerment and collective action with a vision that perceives human greatness to arise from horizontal movements.

XV. The Priority of Justice

In this skeptical vein, I return to the challenges posed by Nagel’s essay. If it is true that one should not expect from a transnational context—at any rate, from one in which a great diversity of national economies participate—the type of political self-determination that triggers the obligation of justice,96 then the question arises, of course, whether the participation of states can be justified against the background of their obligation to sustain just regimes. Essentially, this question concerns the priority of the right over the good. This priority means that the principles of justice take precedence over the pursuit of the economic, cultural, or religious aims, either individually or collectively conceived. No matter how high the gain in welfare or cultural achievement might be, the precepts of justice have to be respected. From this follows, in particular, that even if transnational economic arrangements increase the overall size of the pie, nation-states would have to withdraw from them if they engender unjustified inequalities of wealth.

The priority question is relevant, to be sure, in more than one respect.

First, the question is whether units which are already under an obligation to guarantee justice are under an obligation to abstain from participating in a regime with which to comply would make it impossible to fulfill this obligation. I sense that the priority of justice would rule this categorically out.

Second, it can be asked whether in some hypothetical situation prior to society men and women ought to choose to create a unit in which justice can be realized.97 Remarkably, Nagel would reply that there is no such obligation. Just as there is no obligation to enter into a marriage and to have children, toward whom one incurs, once they have been born, special obligations, there is no obligation to submit oneself in communion with others to public power, as a consequence of which the obligations of justice would attain full force.98 I do not see why that should be the case, for in comparison to the first scenario, where withdrawal is ruled out, it is difficult to understand why the choice for or against justice ought to be free as long as the creation of just institutions is feasible. Why should deciding against the possibility of just arrangements be treated differently from surrendering them to a transnational regime? The priority of justice would not make a difference here, but rather one of the specific obligations to which it gives rise, namely, the protection of legitimate expectations.

Third, on a charitable interpretation of transnational economic arrangements, the question is not whether the right is superseded by the good but rather whether it is permissible, in the course of pursuing the good, to constrain nation-states in such a manner that only a certain conception of justice remains workable in practice. This means, in particular, that of all the possible conceptions only the market liberal conception would be left over. This would be justified if the establishment of transnational institutions were a precept of justice. As we have seen already, such institutions limit the range of available social policy options. Within their context, political processes have less choice than they would have without them. Such constrains may be just in the interest of a regime’s long-term stability and public tranquility. They would also permit a modicum of social assistance. As has been pointed out previously, no rational liberal society would leave its marginalized members completely to their own devices. It would use means-tested support in order to soothe the pains of the losers.99

I do not think that any theory of justice would support such a cynical conclusion. Rather, no just society would foreclose the channels of political change by subordinating political choices to the pursuit of one single conception of distributive justice. A theory of justice, in order to appeal consistently to human reason, must make itself dependent on its acceptance by a democratic citizenry.100 Otherwise, it could only be paired with some version of enlightened absolutism. A transnational regime, such as the current European Union, which is structurally biased in favor of market liberal solutions, does not fulfill this condition. For citizens for whom political change is unavailable this situation is tantamount to living under foreign rule. They may decide to accept it when they think that political self-determination is too dangerous for them since it could unsettle the pursuit of their private interests. It would be surprising, nonetheless, if a liberalism of tutelage turned out to be Europe’s ultimate political philosophy.

XVI. Conclusion

The collective singular “social question” is historically associated with two different understandings. Modestly construed, the social question is about aiding the poor. Formulated with greater ambition, it concerns extricating human life as fully as possible from the relentless demands of agility and adaptability.

In a transnational context, both understandings become entangled in a complex relation of both overdetermination and conflict. It is possible to reformulate the social question only by reflecting on the broader context in which it is embedded.

Any reflection of this type will draw on either of two spatial specifications of practical reason. One is cosmopolitan, the other one political. Both have their place in a transnational context. Since the federal level typically is supported only by weak political ties, the cosmopolitan form of reflection is likely to predominate while political practical reasoning remains local.

The tension between a moderate and an ambitious rendering is thus transformed into the tension between a cosmopolitan and political account of the social question. In order to be able to tell which one is to be attributed precedence, one needs to turn to the theory of justice. It turns out, then, that the cosmopolitan perspective on social justice would not only permit greater inequalities of wealth than its political counterpart, it would also severely hamper the freedom of political beings to realize one or the other conception of justice in their communities.

Nobody, including the author, will be satisfied with the conclusion that follows from analysis. We would like not to draw it and run away from it, for we are all possessed by a transnational eschatological bias. We would like to see humanity’s progress realized within the transnational sphere. In fact, however, we might do better when revisiting the nation state in light of fifty years of European integration. It may not be too late to pursue the federalist dream. Or it may still be possible to rescue existing national states by restraining the grip of the internal market. Both options, however, are equally superior to the status quo.

It will be objected that no movement in either direction appears to be imminent. This objection seems to be a very accurate assessment of the current state of affairs. But if neither happens, Europe will be increasingly torn apart by its unresolved social question. Lest we forget, we are not dealing with a moral precept. As Arendt was well aware of, we are confronted with a real historical force.
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Chapter 35

 The Problem of the Enterprise and the Enterprise of Law: Multinational Enterprises as Polycentric Transnational Regulatory Space


Larry Catá Backer




I. The Conundrums of Polycentricity in Transnational Law and the Multinational Enterprise as Object, Linkages, and Process

Almost half a century ago, Detlev Vagts (1970), quoting the then well-known linguist Noam Chomsky (1968, 24), noted the fundamental contradiction of the multinational corporation and its relations to transnational law:

A noted linguist, seeking to exemplify “an arbitrary statement in a human language,” chooses: “the rise of supra-national corporations poses new dangers for human freedom.” That choice may fairly measure the current intellectual impact of the multinational enterprise (hereafter referred to as the “MNE”), even though many would hold that institution in far higher esteem. As the literature about the MNE grows exponentially, the question arises whether the legal profession should not be developing responses to it. As yet it has not; statutory or case law reaction is virtually nonexistent and the secondary coverage is thin. (Vagts 1970, 739).

Vagts (1970, 745–755) built his analysis on the basic notion that the object of regulation was an enterprise—just one not recognized as a legal whole. He criticized (Ibid., 743–744) the state of the law, grounded in the preservation of the authority of states over their territories and contests over the assertion of extraterritorial authority as producing fragmentation of legal efforts. He decried a state of affairs in which clever lawyers for globally integrated economic enterprises could use territorially bounded legal regimes to fragment their respective authorities, always one step ahead of regulators when these were not tripping over themselves. He expressed some exasperation at a state of affairs in which whatever gains there might be in the form of case law or statutory advances were so “idiosyncratic that they do not provide the regularity and comparability needed for the growth of a normal body of law.” (Ibid.). That idiosyncratic habit, in turn, reflected an unsophisticated approach to the regulation of these objects. Vagts proposed a number of innovations, none of which have yet to be implemented. These included a cocktail of methodologies, some of which reflected the age. Among them were legal disclosure obligations (Ibid., 776–777); improved regulation and good governance in host states (Ibid., 777–779); better negotiation by governments seeking inbound investment (Ibid., 780–781); the development of Indigenous companies in host states (Ibid., 781–82); national support for national enterprises (Ibid., 783); strategic joint ventures (Ibid., 783–785); licensing and management agreements that strip multinational enterprise (MNEs) of their technology while eventually rebuffing their investment (Ibid., 785); and a power rationale for US extraterritorial management of global trade through control of US apex enterprises (Ibid., 785–787).

Almost fifty years later one finds that little has changed in the approaches to MNEs within the conventional approaches of state-driven law. The conventional wisdom still obsessively embraces the principle of the supremacy of domestic legal orders as the basic building block for the global regulation of MNEs. Likewise, the MNE continues to sit at the center of the debate around the issue of the dangers it may pose for human freedom and the stability of states (even as these have changed in accordance with the standards of the times) (e.g., Rodriguez, Klaus, and Uhlenbruck 2005; Stephens 2002; Boddewyn 1988), or its power to enhance these freedoms (Agmon 2003). Even though the literature continues to grow exponentially (Held and McGrew 2003; Scherer and Palazzo 2011; Heinecke 2011, 13–62), much of it continues to ask the same question about the nature of extent of an appropriate legal response to the phenomenon of the MNE (Dunning 2000). And with some small though quite notorious exceptions (e.g., UK Modern Slavery Act 2015), the legal profession has failed to develop responses to the MNE and commentators continue to worry about the paucity of either statute or of case law (Zerk 2006). That exception, touching on issues of human rights and economic activity, has itself been limited by courts at times (National Association of Manufacturers v. SEC 2015). The focus remains on the construction of an entity as the object to which law is to be applied within and across borders (OECD 2011 (“They usually comprise companies or other entities established in more than one country and so linked that they may co-ordinate their operations in various ways.” Ibid., 17)). Indeed, to a large extent, the current approaches to the legal regulation of MNEs have moved very little since the 1970s. This is ironic given the tremendous efforts over the last half century to produce effective legal regimes to govern these enterprises that do not, in reality, exist as a unified legal person (Robé 2016).

But Vagts also noted change on the horizon. He dreamed of the emergence of the “stateless, footloose MNE” (Ibid., 789), a transnational entity, freed of the regulatory peculiarities of any one state and beyond the contradictions of home-host-state divides (Ibid., 787–789). Alternatively, and perhaps more realistically for the times, he considered the development of a global law of MNEs overseen by a responsible intergovernmental organization (IGO) which might or might not hold “golden shares” (e.g., Szyszcak 2002; Grundmann and Möslein 2004; Backer 2008) in such enterprises and which might or might not assert substantial or supplemental regulatory authority (Vagts 1970, 789; cf. Backer 2011). And the last was a vision of the extension of a web of regulation through bilateral and multilateral agreements that would regulate MNEs through the management of their linkages and connections (Vagts 1970, 790–791). But there was a catch—the proposals all “presuppose[d] that economic pressures will keep governments, however reluctantly, progressing towards a more integrated world economy” (Ibid., 791), which might well be changing after 2016 (Backer 2018) and which remains controversial (Amon ed. 2014).

Change has indeed come since 1970, but not quite the way then envisioned. To some extent change has undermined the old orthodoxies of law making contained within a state (Calliess and Zumbansen 2010; Michaels 2007). The premise of the supremacy of a state system grounded in the apex authority of the laws of domestic legal orders coordinated and constrained through voluntary adherence by states to the requirements of consensus based multilateral actions memorialized through international law, the old orthodox “gold-standard” of the law-state, is contested (Backer 2018b; Backer 2012). The constitution of governance entities has escaped the confines of the state (Kjear 2014; Grimm, 2005), as the logic of economic globalization has opened the possibility for governance beyond the state (Sassen 2003) that is functionally constituted (Scott 2010). Law itself can no longer be simply understood as the memorialization of the will of a polity autonomously produced (Calliess and Zumbansen 2010). It has become intermeshed in its own governance gaps (Fischer-Lescano and Teubner 2004) and no longer can be understood to occupy the entire field of regulation (Merry 1992). “In other words, under the spectre of globalization, law is faced with the prospect of its own demise.” (Zumbansen 2013, 121). Regulatory management has displaced government in the economic sector, but regulatory management itself has produced a polycentric universe of actors (Zumbansen 2013; Backer 2016) and of governance instruments (Zumbansen 2012; Berman 2006; Teubner 1996), and of private law in the production and protection of global public goods (Cafaggi 2012). This “golden era of regulation” (Levi-Faur and Jordana 2005) is both well known and deeply contested even as globalization deepens commitment to an integrated regime of economic activity (Levi-Faur 2005).

More importantly, since 1970 there has been an eruption of regulatory efforts that have arisen, both within and beyond law, the object of which is the MNE, understood as an object onto which law might be imposed (Muchlinski 2007). The MNE itself, however, has also lost its singular integrity as solely this body on which law can be imposed. It very much retains its identity as an object (“the enterprise”) of regulation and management (Calzolari 2001). But it has increasingly also been understood as a conduit—a convenient intangible aggregation of the nexus points that together define the arc of its operation (Backer 2015), or even as the framework within which global production is coordinated (and with it risk allocated and the distribution of value added is directed) (Backer 2016). In either case, the reconceptualization of the MNE, as interlinkages or as the expression of global production, presents a conundrum for law. On the one hand, the polycentricity in the identity of the MNE (as object, linkage, or process) permits the possibility of self-constitution and self-regulation (Backer 2016c)—part of and apart from the state and domestic legal orders, which may affect its parts, or which may be consumed in the production of MNE objectives, even as the MNE so self-constituted resides and operates through and among these states (Teubner 2012). On the hand, the detachment of the MNE (as object, linkage, or process) from the state also detaches effective lawmaking over the MNE from the state, or reduces the reach of law to only parts of the MNE itself. To speak to the issues of transnational law and the MNE is to combine two questions in dynamic interplay: What is the MNE? What is law? The answer to both points to a substantial revaluation of values (Nietzsche 1895) that has reshaped our understanding of regulation for this century.

It is to a consideration of those changes as well as the strong underlying lines of continuity that this chapter will focus. Section II considers traditional approaches to the regulation of MNEs and its problems. These sketch out the evolution of law as a means to construct and then regulate the MNE as an entity and to manage the linkages and connections through which the MNE is constructed. Section III then exams emerging regulatory forms beyond the state and its domestic legal orders. The emerging techniques suggest both the evolution of law and its detachment form the state—that is, this evolution suggests the character of the transnational in regulation of which law (in its traditional sense) remains a part but no longer at the center of the regulatory project. Section IV then briefly considers the character of the object of regulation. Some elements of transnational regulatory structures appear to be moving from the objectification of the MNE as an entity and the management of its form through interventions in its linkages and connections, to the management of the production process which is itself the object of MNE function. It is here that one reaches the front lines of transnational law making (Backer 2016b).

And thus, the thesis of this chapter: transnational theory is comfortable speaking to polycentricity in regulation—the possibility of coherence in functionally differentiated spheres in which multiple layers of regulation from multiple rule producers’ functions simultaneously on a stable object of regulation. But to limit the effects of polycentricity to regulation fails to account for half of the transformation inherent in globalization. Like regulation, the MNE itself has emerged as a great polycentric space, one which engages with and is embedded within the traditional polycentricity of transnational “law.” The consequences are clearly seen but regrettably undertheorized—just as there is now a layering effect of regulation and governance on its objects, the objects of such regulatory governance are themselves layered aggregations of objects of regulation. In the MNE one encounters entity, connections, and linkages, and functionally differentiated production chains. Each aspect of the MNE is partially and simultaneously the object of layers of regulatory governance, the effectiveness of which is limited to that portion of the “idea” of the MNE to which it attaches. Understanding its form and structure—and its use—may drive truly transformative change.

II. Traditional Approaches to the Regulation of MNEs and Its Problems

The traditional approaches to the regulation of MNEs nicely describes the problem of MNE regulation and the limitations of traditional approaches, both within domestic legal orders and through traditional orthodox strategies of international law (Johns 1993; Backer 2015). It is marked, at points, by legal incoherence in the sense that no one jurisdiction can assert effective governance authority over the MNE entity (however defined) and regulatory approaches even within a jurisdiction may not be coordinated (e.g., Ruggie 2008, ¶ 3; Simons and Macklin 2014, 178–270; Faracik 2017, 20). It is also a law-centered project, in the traditional sense of deploying the conventional governance mechanisms of the modern state, to assert control over an MNE that is conceptualized as an entity onto which the commands of regulation may be attached. Alternatively, conventional approaches permit states to assert authority to the extent they can over portions of the MNE global complex by reaching those lineages and connections that structure MNEs.

The essence of the power of states to regulate MNE is tied to the superiority of their regulatory authority within their territories. But some states, especially developed states, have sought to extend the reach of that power through its projection beyond national borders. The surest way to do that is to apply the domestic legal order to persons over which the state has authority (by reason of citizenship, residence, or creation) where ever they happen to be. The effect is to reconceive territorial borders—not solely as a matter of geography bit also intangibly on the bodies of its subjects. The United States has been a pioneer and one of the most aggressive states to employ this technique in ways that others now imitate, for example, with respect to bribery by persons subject to their jurisdiction (e.g., Foreign Corrupt Practices Act), and the European Union has followed suit (Scott 2014). These efforts are premised on the existence of an object through which territory can be extended—the MNE as an entity. Yet these are extensions of the territorial principle with limits: “the position articulated by the UNGPs, that states may be entitled, but are not obligated as a matter of human rights law, or indeed public international law, generally to regulate their companies’ extraterritorial activities or human rights impacts, today remains a correct one.” (Methven O’Brien 2016, 39).

But even as states have sought to extend their borders (abstractly through a variety of traditional devices, e.g., citizenship, effects tests, contacts, and the like) to manage transnational enterprises, states have also used their traditional power over their borders to seek to regulate MNEs by denying them entry (Wallace 1983, 84), by developing regimes of sectoral exclusions (Blumberg et al. 2005, 4:ch. 152), or by developing screening laws that permit conditioning MNE entry on administrative review and approval (Sornarajah 2010, 88–142). These approaches permit states to preserve a measure of control over their domestic macroeconomic policy by ensuring that, at a minimum, the state serves as a gatekeeper or partner to MNEs with aspirations of activity within a state. Total exclusion tends to isolate states form global economic activity and has withered as a viable strategy for states (Muchlinski 2007, 180). Sectoral exclusions remain viable and can be used to protect sensitive areas of economic activity (e.g., industries with national security implications (US Defense Production Act 1950)). These provisions have sometimes been used to block foreign state-owned enterprises from projecting public-private power outbound (Graham and Krugman 1995, 111–113, 130–32). But they have also been used to product industries that states which to strengthen protection for local industry and thus as a means of indirect subsidy (Bailey 2003; Adler 1986), though the trend has been away from this policy. The same applied to what had once been a popular method of managing the penetration of MNEs in developing states—indigenization schemes (Biersteker 1987). But here again, the extent of direct control is limited and indirect control subject to the intervening actions of states and other regulatory orders. At their best, these approaches protected states against some form or another of interconnected economic activity controlled ultimately by foreign entities. But it did little to control or manage the worldwide activities of those entities; nor could these manage the ways in such interconnections could be effectuated or the extent to which they produce risk, obligation or liability.

Yet at least in the management of the anticompetitive activities within a state, states—principally the most powerful global economic actors—have managed to use national law to significantly affect the operation of MNEs (OECD 1998). States have used the same techniques in other fields of law; Germany, for example, with respect to its competition laws (e.g., Gerber 1983). But states have also sought to extend the reach of their domestic legal order through rather “effects tests” (F. Hoffmann–La Roche v. Empagran 2004; U.S. v. Alcoa 1945). Indeed, the litigation suggests the need for courts to assign responsibility for the effects of a process of production to one or more entities on risk and liability can be assigned. This is clearly visible in the European Union’s abuse of dominant position jurisprudence. In those cases, EU courts have sometimes determined that international economic integration (even in the absence of legal integration) may be sufficient to raise concerns in claims touching on the activities of the apex firm in markets in which they compete (United Brands v. EC Commission 1978). These actions may be grounded in global activity, but they tend to be focused on in state effects and thus are of limited (though within those limits important) value in regulating MNE behaviors.

But it is in the area of approval of mergers and acquisitions that national competition law schemes tend to have particularly relevant to the outbound regulation of MNEs. In China, for example, “MOFCOM has imposed both structural and behavioural conditions on merging parties. In appropriate cases, companies are able to propose behavioural remedies to address MOFCOM’s competition concerns as an alternative to structural remedies which tend to be preferred by the EU and US antitrust agencies” (Anonymous 2016; ¶ 6.23). And yet the cumulative effect of such authority can be polycentric and uncoordinated. Where multiple large states have significant differences in approach, MNEs may be faced with an accumulation of requirements with respect to which they might be able to comply (e.g., General Electric v. EC Commission 2006 (“That the competent authorities of one or more non-Member States determine an issue in a particular way for the purposes of their own proceedings does not suffice per se to undermine a different determination by the competent Community authorities.” ¶ 179)). Worse, because it is really only the competition authorities of the most powerful states that have power to affect MNE behaviors, it is possible that while these states might be able to protect their own interests they do so to the detriment of the national interests of the potentially large number of states in which the downstream operations of the MNEs are located who are less able to protect their own interests (e.g., Caves 1996, 100–101). And, of course, it is not always clear that the conditions to approval imposed by competition authorities are not imposed merely to protect national interests as against those of competitor states (UNCTC 1989, 24–25). This is especially possible where states operate large portions of their domestic economies through state owned enterprises (SOEs) whose positions may be threatened by companies whose merger activities are under review. Yet as a regulatory device, this method has weaknesses. First it can be invoked only in the face of merger or acquisition activity. Second, can only affect the operations of the MNE at the time of the transaction. Third, conditionality does not have long-term regulatory effects except with respect to the structure and operation of the affected entity. It has little to say about production processes or the development of linkages that do not undermine the formal conditions imposed whether to structure or operations.

In addition, states have sought to create functional regulatory effects through the management of national laws where their internal markets are sufficiently large to permit national regulation to have a coercive effect on production. Among the most well known is the European Union’s so-called “Brussels Effect” (Bradford 2012). Here, again, the premise is that the object of regulation is an entity—but the mode of regulation seeks to affect its form indirectly by exercising oversight over its connections and linkages—at the time these are proposed to be made. The United States and China are also well positioned to produce corresponding “Beijing Effects” or “Washington Effects.” Related to those efforts, at least in terms of the focus of the regulation, are efforts to tax MNEs. In one sense, the issue of MNE taxation centers on the construction of an enterprise bound to a taxing jurisdiction through which a state may claim a “fair share” of the profits of production. That is, in essence a key factor in the battle over transfer pricing and taxation; MNE power to effectively treat its production chain like an autonomous economy within which it controls intra-MNE pricings undermines state power (OECD 2001). Better put, perhaps, it sharpens the transformation of states from regulators to the providers of public services that must compete on price, quality, and so forth with other states. On the other hand, what appears to be the functional effect of cumulative efforts to tax among multiple jurisdictions are multilateral efforts by states to share in the profits of production. This objective is furthered by whatever means states might agree that production can be cobbled together through the linkages and connections that form a legal basis for the operation of production chains, and thus cobbled together tax apportioned (Picciotto (ed) 2017). This indirect regulation, through market power and effects comes as close as states appear to get to a regulatory approach grounded in production rather than in entities or in entity interrelations. But the cumulative effect is polycentric in the absence of multilateral coordination and compromise. Where the largest states compete, it is possible to confront a market in which multiple uncoordinated rules may have to be navigated but in which no state has enough power to effectively regulate the MNE itself as an entity, much less the production process for which they are operated.

The grounding premise of national regulation is that an MNE is an entity. That premise gives rise to a way of looking at the issue of MNE regulation as a species of corporate or more generally of enterprise regulation. The “trick” for those who adhere to this way of understanding the “reality” of MNE is to first construct an entity that may be the object of a single source of law and then to constrict a legal edifice large enough to regulate the entity thus constructed (OECD 2011). But both premise and method has produced a century or more of failure, at least with respect to the objective of creating a national legal order for the regulation of MNEs. The essential failure of the entity approach is the well-known governance gap, understood as the fundamental inability to create a functional identity between the jurisdiction of the state and the operation of the enterprise (Simons and Macklin 2014; Ruggie 2008). What emerges from this failure are the partial measures that character national law—efforts to capture regulatory control of activity within national territory and efforts to extend the notion of national territory (and control) on the backs of those entities with respect to which states might assert authority. Effectively, the basic limitations of state-based legal regimes from a regulatory approach targeting an entity to one targeting the management of its internal connections or the processes of production that served as the objectives of MNE operation, even as formal adherence to an MNE-as-entity premise continued unabated. Given this fundamental limitation of the power of a state within regimes of open borders, however, it was also inevitable that legal regimes would themselves require transnationalization if there was going to be even the semblance of identity between the scope of regulation (and the institutions that implemented them) and the objects of regulation (be they entity or production itself). The regulatory focus of MNE regulation shifted in part from the state and the enterprise to the international sphere and the regulation of the linkages and connections that form the MNE. And that shift also transformed the meaning and sources of law from one produced by and for a domestic legal order to governance and regulation with sources beyond the state (Zumbansen 2011), though some might argue still connected to states (Halliday and Shaffer 2015).

III. Emerging Regulatory Forms beyond the State and Its Domestic Legal Orders

Especially since the beginning of this century, the project of MNE regulation has also acquired an international dimension. That approach is made necessary because there is no single or comprehensive international law of MNEs (Cohen 2007). The path toward internationalization has not been straightforward. The most direct approach to the regulation of MNEs—as transnational entities—might have been through the establishment of an international regulatory regime through treaty. But there has not been anything approaching a comprehensive international law of MNEs (Cohen 2007). For a while it appeared that there was some movement toward a broad regulatory approach in international law. That was made clear by the quite distinct agendas and approaches of two intergovernmental organizations created at about the same time. One was generated in the context of calls by developing states for a New International Economic Order (NIEO) (Laszlo, Baker, and Eisenberg 1978, ch. 4), whose members were deeply suspicion of MNEs. A UN Commission on Transnational Corporations was established in 1974, which began working on a Code of Conduct for MNEs (UN Commission on Transnational Corporations 1975; ¶ 9(2)). This Code of Conduct was a first effort to develop a conventional international law framework for the comprehensive regulation of MNEs. Negotiations proceeded from the late 1970s until the production of a draft in 1990 (UNCTC 1990), which was met with substantial opposition from business and developed states and negotiations were ultimately abandoned in 1992 (International Chamber of Commerce 1992). The move toward a conventional international law–based regulatory framework for MNE governance was taken up with the effort to produce a Norms on the Responsibility of Transnational Corporations and Other Business Enterprises (Norms) (Weissbrodt and Kruger 2003), which was ultimately abandoned after the unsuccessful negotiation of a final draft in 2005 (Weissbrodt 2005; Weissbrodt 2014).

These actions were viewed as threatening by developed states and the business community. To meet the challenge of the NIEO and its dominance within the UN system, these states focused their transnational efforts on soft law developed through the OECD, which in 1976 developed the first of the great transnational instruments, the Guidelines for Multinational Enterprises (OECD 2011). These served to provide a nonbinding set of normative approaches to the self-regulation of MNEs that satisfied the need of developed states for a coordinated regulatory framework for the business behaviors of MNEs that did not either threaten national sovereignty or the distinction between economic regimes of production through MNEs and legal regimes of risk management and liability through interlocking systems of national law (Sagafi-nejad 2008). To counter the Norms, the United Nations appointed John Ruggie as UN Secretary-General Special Representative who, over the course of a six-year mandate, produced another soft law framework for regulating the human rights behaviors of enterprises, the UN Guiding Principles for Business and Human Rights (2011).

The responses to the NIEO inspired regulatory efforts now set the framework for transnational approaches to MNE regulation—technocratic, market-driven, and disciplined by stakeholders beyond the principled frameworks of legitimacy built into the liberal political state (Everson 2014). It is bound up in soft law, in the recognition of the regulatory authority of private actors, and in the reliance on transnational governance to manage MNE behaviors. The resulting system is polycentric in the sense that it accepts a framework in which multiple sources of regulation with distinct characteristics can simultaneously manage or affect MNE behaviors by imposing responsibility social and legal risk. But it is also grounded in the assumption that those regulatory frameworks will apply to a singular enterprise or to the linkages and connections among enterprises that constitute the MNE as an organism of economic production. It is especially in this context that the contemporary forms of transnational law can be most easily discerned as they are applied to the MNE. These forms, though rooted in traditional regulatory approaches, and their techniques (Post 2001, 327–328), are distinguished by their detachment from the state itself (Backer 2102). “In the EU and elsewhere, we have witnessed the power and enormous effect of free floating evocations of the rule of law.” (Post 2001, 335). This has produced a set of new approaches that sometimes supplement and sometimes supplant traditional state-based techniques (Calliess and Zumbansen 2010). And it is here that one sees emerging more clearly the project of regulating not merely the MNE as an entity but also the regulation of MNEs through the interconnections and linkages that give structure to their coordinated economic operations.

These approaches are transnational (Backer 2016b) in the sense that they seek to regulate conduct and entities across and beyond national borders, that they do not source their regulatory authority primarily or solely on one or more states, and that the object of regulation is itself not entirely subject to the control of any one state. There are a number of international efforts (in law and norms) that seek to impose obligations on MNE conduct, but these touch either on the allocation of responsibility within linked and connected enterprises (linked for the purpose of production) or seek to impose standards on the production process itself (allocating risk, responsibility, and sometimes liability to that end). Among the most important elements are the internationalization of extraterritoriality, the rise of corporate codes, third-party certification regimes as global private regulation, hybrid disclosure regimes that are transnational in operation though national in conception, and the emergence of a patchwork of international norms and principles along with a skeleton of their attached remedial mechanisms.

A. The Internationalization of Extraterritoriality.

At times these emerging forms of regulation extend state-based concepts to the transnational sphere. For example, the methodologies of extraterritoriality find a comfortable conceptual home in transnational MNE regulation, but now implemented to serve global interests. For example, internationalist extraterritoriality can be achieved by reconceiving the state as the organ through which international law is enforced. This approach starts with the traditional assumption of state-based projections of power abroad, but instead of projecting a domestic legal order, states are projecting international norms now incorporated into their domestic law (Seck 2011). One sees an excellent example of this in the context of sovereign investing, especially by European Sovereign Wealth Funds (Backer 2013). But internationalist extraterritoriality has proven to have weaknesses as well, especially in the context of the regulation of MNEs. States have not agreed on either the canon of international law to be applied through domestic legal orders (Helfer 2006), nor have they been content to let the courts of foreign states interpret those rules to enterprises over which they might have authority (Adams v. Cape Indus., Ltd., 1991). In the latter case, blocking statutes have been enacted especially by developed states (UK, Protection of Trading Interests Act 1980) reducing regulation to a patchwork of political accommodation grounded on principles of reciprocity (Zenith Radio Corp. v. Hazeltine Research Inc. 1969; Curran 2016). As among the most traditional of the nonstate approaches to MNE regulation it also tends to be quite conventional in its regulatory object. Extraterritoriality focuses on entities onto which obligations may be imposed. It is as much about the construction of such entities as it is about the specific legal obligations sought to be applied. And again, there is nothing that approaches an all-around effort at regulation. States reach through MNEs to apply a hodgepodge of regulation that touches on economic activity but not on the MNE itself. The MNE is an object of regulatory convenience rather than a transnational object of law.

B. Corporate Codes

Corporate self-regulation has proven to be an emerging though controversial means of MNE regulation. The self-constitution of the global enterprise (an entity theory of governance unit) is now better understood (Teubner 2011). Corporate codes suggest the way that enterprises can constitute themselves, and also consequentially, develop a domestic legal order to govern its internal relations among all of its constituent parts, however constituted in the local laws of the states in which they are located or operate (Backer 2007). They have become important means through which MNEs govern their enterprise corporate social responsibility (CSR) or responsible business conduct (RBC) obligations (Murphy 2005). They are also increasingly viewed as a means through which states may leverage their enforcement authority (Beckers 2015), though in the United States that connection continues to be problematic (e.g., Doe v. Wal-Mart Stores, Inc. 2009). In a sense, corporate codes can be understood as a means of governmentalizing the private sector through the constitution of a transnational territory in the form of a body corporate into which state power is delegated down and obligation (along with risk and liability) continues to be tied in some measure to the state that regulates the apex entity of this governance MNE entity. The technique is quite sound—the state mimics in its relationship to the apex entity in an MNE its relations with its administrative organs. Effectively, the functional difference collapses between an administrative organ into which regulatory authority is devolved from the political organs of state and the MNE to which such authority is also transferred. Formally, of course, there is all the difference in the world. That is the basis for the criticism of the corporate code as a regulatory mechanics (Deva 2012). It is also the basis for the constitution of the entity within which regulatory authority is delegated and within which regulatory authority is asserted. That approach itself has been criticized for ignoring the potential for new approaches to liability grounded in the network of linkages and connections that make the structure the MNE itself (as opposed to the invocation of hierarchy systems) producing apex enterprises with apex liability (Teubner 1990, 87–92, suggesting shared liability along networks constituting the economic aggregation that is the MNE).

C. Third-Party Certification Regimes as Global Private Regulation

Unlike corporate codes, third-party certification focuses on production rather than on either the constitution of an MNE entity or on the linkages and connections that together constitute the complex of relationships that form the MNE as an economic actor. In this sense third-party certification is meant to indirectly regulate MNE entities or their relationships by regulating their production through monitoring and inspection regimes tied to substantive standards either proprietary to the certifying agency or developed by states, or by international public or private organizations. There is both a public and private dimension to this mechanism. States have used third-party certification to delegate governmental oversight of standards; for example, the US Food and Drug Administration through the US FDA Food Safety Modernization Act (2011) that permits establishment of a voluntary program of accrediting third-party certification organizations to conduct food safety audits. MNEs, however, have used third-party certification either as a supplement to their own internal regulations or to monitor and supervise MNE compliance with those international standards to which it wishes to adhere (Cashore et al. 2005). Yet at its core it represents a movement of regulatory power from states to private actors, and from the confines of territory to the boundaries of economic activity with respect to which it is applied (Meidiger 2002), the consequence of which is to contribute to the establishment of ensembles of transnational, transgovernmental regulatory institutions (Meidiger 2006). Yet again, note that this effort does not mark the emergence of a regulatory framework for MNE governance: it does no more than to establish a means—quite effective in its own way—of regulating an aspect of quite specific modes of production, whose norms and enforcement are sourced in institutions other than the state. Each individual certification program is important, to be sure, but quite limited in its application and quite contextually constrained. Third-party certification acquires its power as a regulatory device not in its individual manifestation but in the aggregate. And yet that power is dissipated to some extent because there is no structuring rule for such certification regimes—here one again encounters both polycentricity and anarchy.

D. Hybrid Monitoring and Disclosure Regimes; Some Transnational in Operation though National in Conception

Regulation through disclosure has become increasingly popular both as a part of a shift of national law from command to compliance and regulatory governance approaches to managing behavior (Backer 2018b). Its connection to regulatory governance derives from its character as a market enhancing form of regulation—as a means of enhancing the enforcement mechanisms of the societal sphere by giving investors, consumers, creditors, employees, and the state information they need to make decisions about their connection with the enterprise. To that end disclosure does not advance a normative agenda directly (though clearly the choices of information to disclose and the disclosure mechanism are heavily dependent on underlying normative choices) (e.g., United Nations 2011 and human rights due diligence ¶¶ 16–22). National approaches include three influential recent efforts. The US Dodd-Frank Wall Street Reform and Consumer Protection Act (2010) require public companies that manufacture products for which certain minerals are necessary to make disclosures related to their source in their public filings under the federal securities law, a portion of which was invalidated by the courts (National Ass’n of Manufacturers v. SEC). The UK Modern Slavery Act (2015, ¶ 54) requires that every qualifying organization carrying on a business in the United Kingdom must produce a slavery and human trafficking statement for each financial year of the organization. The French Supply Chain Due Diligence Law (2017) comes closest to international monitoring and disclosure frameworks. It requires certain French parent companies to identify and avoid adverse human rights and environmental impacts of their own activities and the activities of enterprises they control or with whom they have an established commercial relationship. International efforts follow similar approaches of monitoring, disclosure, and remediation, a model of which is the human rights due diligence mechanics of the United Nations Guiding Principles for Business and Huan Rights (UNGP) (2011). Another is connected to the OECD Guidelines (2011).

Moreover, disclosure is a gateway obligation. Inherent in disclosure is the consequential obligation to correct wrongs, remediate damage, and reform practices. Disclosure is a mechanism of enterprise governance—and in that sense, constitutes a means of regulating MNEs. The governance logic of enmeshing disclosure with management is as old as current efforts to seek transnational regulatory structures for MNEs (Lichtenstein 1977). These efforts privatize the governance of MNEs by investing apex companies with the obligation to undertake the regulation of its production chains through the exploitation of its control of the entities through which it manages production. They are not so much efforts to regulate MNEs as they are efforts to privatize regulation by governmentalizing the operation of MNEs and locating that power in one portion of the MNE. But apex enterprises managing MNEs (understood either as a web of linkages and connections or as the production therein undertaken) have also developed their own monitoring and disclosure efforts, especially in the traditional areas of CSR—charity, sustainability, and human rights. While these vary in quality, they represent an additional vector for governance, but one in which the disciplinary power is in consumers and investors rather than in the state (e.g., Jitaree 2015; Gamerschlag 2010; generally Beckers 2015). This applies whether the disclosure is entity created or undertaken by third-party certification entities.

E. The Emergence of a Patchwork of International Norms and Principles along with a Skeleton of Their Attached Remedial Mechanisms

Disclosure regimes serve no purpose unless they are used to advance specific normative agendas and the principles of behaviors they embody. But rather than moving toward singularity in normative approach, there has been a move toward fracture and multiplicity. Fracture and multiplicity of standards affect not just the source of normative codes (states, enterprises, public and private international organizations), but their application and character. The cumulative effect of this proliferation of codes is to create markets for compliance. Compliance becomes both a mandatory of mandatory norms usually confined to specific states and a host of transnational norms. In both cases, MNEs may shift their operation strategically to maximize its interest in the choice of the aggregate bundle of regulation to which it will subject itself. The consequence is the MNE, and its parts, become consumers of regulation that may be offered up by states and other (nonstate) producers. But for those producers the complication is that that the generators of standards may now need to manufacture regulation that “fits” MNEs as entity, or which are centered on the connections and linkages that gives MNE content, or on the production process which drive MNE operations.

IV. Shooting at a Moving Target in Transnational Space: The MNE as Polycentric Space

The regulatory techniques that are centered on the state, or internationalized and privatized through the structures made possible by economic globalization define both the scope of approaches to regulation and the somewhat narrow conception of the object of regulation. It is hard to get away from the ordering premise of regulation around the concept of the MNE as an entity. It is this single-minded and stubborn conception—perhaps born of the reflex to understand the institutionalization of power within notions of legal personality (and thus a mimicry of the incarnation of the state)—that tends to define the character of and limits the reach of such regulatory governance. Most regulatory efforts at both the national and international level focus on the apex corporation of the MNE group. Extraterritoriality follows the control relationships down from the apex entity through its operations, indirectly nationalizing the linkages and connections that hold the MNE together as an operating unit. International norms are based on the idea that obligations can be imposed on the entirety of the MNE through the delegation of governance responsibility on the apex enterprise with the further obligation of that enterprise to embed those obligations within their “domestic legal orders” and enforce them through their contractual relations throughout their operations. The French Supply Chain Due Diligence Law (2017) and the UK Modern Slavery Act (2015) operate in that way; but so do disclosure rules. Together these approaches attempt control of MNE operations to the extent they may reach the linkages and connections that bind the MNE group together, or by investing the apex entity with the power to implement legal obligations through their own privatized and internally binding corporate governance and regulatory institutions and rules.

Nonetheless, there appear to be emerging new approaches to MNE regulations that move beyond these traditional and formally constrained approaches. These new regulatory initiatives appear to refocus regulation from the entity either to its linkages and connections with respect to specific substantive obligations, or increasingly to the processes of production for which they were created and are operated (Backer 2016). The shift of regulatory focus to the process of production has been evidenced in international soft law (OECD 2017). The shift also appears in the way in which apex enterprises have begun to fashion their own internal governance orders (Social and Economic Council of the Netherlands 2016). The sought for result is an avoidance of at least some of the difficulties of coordinated regulation across borders. In the process, however, the traditional structures of law may be inverted from a “regulatory apparatus regulating multiple actors—to one in which multiple actors regulate one system” (Backer 2016, 57; World Economic Forum 2015, 4). This movement underlies recent efforts to shift from regulation to the regulatory governance of risk management (Manuj and Mentzer 2008) and emphasizes a shift from a traditional and narrow legal transnationalism to disorder, governance rather than legality, and national supranationalism (Walker 2008). This section considers the evidence of the changes and what they promise for MNE regulation going forward. The focus will be on the transformations of veil piercing of entities, the management of linkages, and the focus on supply chain regulation.

A. The New Veil Piercing and the Emergence of Supply Chain Liability

For advocates of the use of national law to develop a “law” of corporate groups, a proactive and very broadened application of traditional veil-piercing rules appeared to hold much promise. It offered a traditional means of avoiding the core principle of corporate law—the autonomy of corporate legal persons. But the traditional approach had a number of drawbacks. First it was an all-or-nothing proposition—veil piercing represented a judicial determination that what appeared to be two separate entities were in fact one for all purposes. Second, at least in the United States it depended in large part on a finding of inequity, of deception and the ill use of the corporate franchise. Veil piercing served as a judicial recognition that the appearance of multiple entities worked a deception on those who relied on the verities of those distinct relations in interacting with them. Yet a jurisprudence grounded in the exceptional deception was no way to build a consistent and coherent jurisprudence of risk and liability allocation. And indeed, the exceptional character of veil piercing tends to better serve the protection of the underlying principle of respect for the autonomy of legal persons—veil-piercing cases provide the sort of training that other enterprises incorporate into their behaviors to ensure that the principle does not apply to their operations. In that sense veil piercing has the opposite effect of those who sought to use it to weaken traditional principles of autonomy. This has been the case especially where litigants sought to impose liability on upstream entities (whether on a veil piercing or agency principles) on the basis of the extent to which the linkages and connections among entities in an MNE group effectively shifted liability upstream. Courts have been quite reluctant to embrace this approach in the absence of the more conventional markers of veil piercing (e.g., Doe v. Walmart 2005; Loomis Cabinet Co. v. OSHRC 1994).

And yet veil-piercing principles (and their analogous agency principles applicable to the aggregation of entities bound by contract rather than ownership ties) have recently been deployed in new and interesting ways. These may suggest the ways that the principles themselves may become more useful in allocating liability based on control in specific relations among members of a corporate “group.” At their limit, they may suggest the way that these principles may be forging a new basis for supply chain liability within MNEs. Consider Chandler v. Cape PLC (2012), where the court applied the notion of assuming responsibility to parent-subsidiary constellations with the result that a duty of care was established of parent toward employees of a legally separate subsidiary with respect to health and safety measures. The parent had developed a group policy on health and safety standards that it had organized at the parent company level, including the provision of extensive technical assistance. The court found that might be sufficient to shift liability for the failures of that program at the subsidiary level up to the parent. The court was quick to distinguish its approach from common veil piercing. First this touched on and was limited by the specific control relationships around health policy—there was no general imposition of upstream liability. And second it was grounded on the extent to which shifting control also necessarily shifted the local of liability. Similar approaches were adopted by courts in other cases (Lubbe v. Cape Plc 2000 (Mining subsidiary: negligent control and supervision of its South African subsidiaries); Chevron Corp. v. Yaiguage 2015 (Environmental pollution and other harms (executing of foreign judgment)); Choc v. Hudbay Minierals 2013 (considering whether a duty of care exists between Canadian companies and the foreign workers who produce their product)).

The shift from a veil-piercing framework to a supply chain liability standard emerges more distinctly in Lungowe v. Vedanta (2017). In that case, Zambian citizens brought proceedings against the controlling corporate shareholder of a corporation defendant alleging personal injury, damage to property, and loss of income, amenity, and enjoyment of land due to alleged pollution and environmental damage caused by discharges from the Nchanga copper mine. At issue was the extent to which “a duty is owed by a parent company to those affected by the operations of a subsidiary.” (Ibid.). The court avoided the template of veil piercing in favor of a three-part test of foreseeability, proximity, and reasonableness. But such a test is applied on a case-by-case and relationship-by-relationship basis—the extent of liability may be limited to specific classes of relations between the entities, but each must be proven in its own right. A party must show first that the parent has taken direct responsibility or control the operations that give rise to the claims. Such proof “requires not simply that the businesses of the parent and the subsidiary are in the relevant respect the same, but that the parent is well placed, because of its knowledge and expertise to protect the employees of the subsidiary.” (Ibid.). Yet that duty, if proven, may extend not just to subsidiary employees but also to those affected by the operations of the subsidiary (Ibid.). Consider the result—with respect to all aspects of MNE operation for which the apex entity asserts a sufficient level of oversight (including, for example, responsibilities for oversight and control required under the French supply chain due diligence law (2017) or under the principles of UNGP human rights due diligence programs), the apex enterprise may also be deemed to assume liability for the consequences of damages that may result from the operations of the subsidiary. These principles might also extend via agency principles to the relationship between entities within production chains over which the apex MNE entity exercises authority under terms of contract rather than through ownership relations.

The case, though, exhibits an Achilles heel that may eventually undo the project of developing global supply chain liability standards, and thus a means of developing principles of MNE liability even in a context where the legal personalities of its component parts remain respected. Implicit in that case was the issue of the inferiority of Zambian courts as against the courts of England. The court was sensitive to the issue even as they indicated a willingness to assert jurisdiction (Ibid. (“There must come a time when access to justice in this type of case will not be achieved by exporting cases, but by the availability of local lawyers, experts, and sufficient funding to enable the cases to be tried locally.”)). This raises the possibility that courts of host states may view this development as yet another form of extraterritoriality in which the courts of the home-state jurisdiction will seek to project their authority outward at the expenses of the prerogatives of the judicial system of the host state.

B. Transforming the Regulation of Linkages and Connections

Here the principal innovation arises from the traditional need to distinguish between cartels from the sort of cooperative behaviors that are at the center of MNE behavior efforts, especially in the context of CSR. For example, in the aftermath of the Rana Plaza factory building collapse virtually all of the major MNEs with operations in Bangladesh banded together in two organizations, the purposes of which were to develop uniform building-inspection standards and uniform standards for downstream producer conduct and to provide subsidies and guidance for downstream factory operation (Backer 2016). Yet might it be possible to see in these necessary cooperative arrangements elements sufficiently well developed to suggest forbidden cartel behaviors?

What result? Liability (and the framework of MNE regulation perhaps) appears to shift to become a function of control—which has the effect of deconstituting the legally constituted enterprise and to reconstitute it as an enterprise. The “Control-liability nexus fractures legal solidity of corporation in favor of a-la-carte reconstitution. Corporate personality shifts its center from the internal stakeholders and the state, to the objects of a control relationship within which the legal relationship becomes irrelevant. But corporate personality becomes unstable as well, as the control relationship attaches only to particular events and particular relationships. In this it is quite distinct from agency and veil piercing that was meant to protect the integrity of legal personality; control relationships are meant to destabilize that integrity.” (Backer 2018b). And therein lies its power and its weakness. It suggests a move toward regulation through the linkages that constitute enterprises. But at the same time, it threatens the integrity of the legal autonomy of juridical persons and further destabilizes the power of states to manage the economic activities within their territory.

C. From Supply Chain Liability to the Regulation of Global Production

I have noted in connection with an analysis of the regulatory response to the collapse of the Rana Plaza factory building revealed a move toward the regulation not of the entities involved in the production process but the production process itself “shifting focus from regulatory objects to regulatory systems as the better means of avoiding the difficulty of regulating actors across borders.” (Backer 2016). The OECD has been a leader in the move toward what for the moment is a tentative development of supply-chain-centered regulation. It has sought to develop what it calls a project of responsible business conduct by sector as a companion to its Guidelines for Multinational Enterprises (2011). These include Agricultural supply chains, Extractive sector stakeholder engagement, Financial sector due diligence, Mineral supply chains, and Textile and garment supply chains (2017). The object is to embed within the cluster of entities that are organized for production in a specific sector, those elements of operational risk relevant to that sector and to suggest joint responsibility (however coordinated) among all of the entities to comprise an MNE (OECD Guidance for Textile and garment supply chains 2017 (“Relevant for enterprises operating at various points along the supply chain including global commodities merchandisers, buying agents, distributors, etc.” Ibid., 18)). The Guidance is divided into two sections. The first speaks to the implementation of the guidance within an MNE. The second speaks to specifically identified sector risks with respect to which the MNE shares responsibility (Ibid., Section II). Taken together one can begin to see the decentering of the institution of the MNE as the object of regulatory activity in favor of the regulation of production through the MNE. It is not the MNE that is being regulated, it is the MNE that serves as the institution creating governance structures through which production itself can be regulated according to the normative standards set out in the Guidance, and through the Guidance to international substantive norms for the conduct of economic activity. And for the MNE a substantial benefit: “increased ability to manage global operations consistently across a single set of RBC standards and across offices, sites, countries and regions, thereby supporting greater uniformity of operational outcomes and efficiency and effectiveness of compliance and in some cases leading to cost savings” (Ibid., 20).

V. Conclusion

The emergence of transnational regimes of MNE regulations reflects the way that transnational law has reshaped the way in which regulators have come to understand the content of their regulatory toolkits. MNE regulation moves governance well beyond the well-worn and ultimately unsatisfactory traditional tools of law deployed by and within domestic legal orders. The misalignment of state and MNE makes such approaches unsuitable to attain goals of regulating MNEs. And yet the continued robust initiatives of state-based regulation suggest that there is a place, and an important one, for state regulation (by traditional means) of MNE operations. But that role is substantially more modest than a role as the apex regulator of the complex amalgamation of ownership and contractually based relations with a host of entities (and states) that constitute an MNE devoted to production in more or more economic sectors. That potent but reduced role was considered in section I. Section III then turned to alternative frameworks for MNE regulation. It is here that the analysis entered the heart of conventional contemporary transnational law and theory. And again, that examination determined that the mechanisms for MNE regulation provided partial, albeit powerful, mechanisms for regulations of part so MNE operations or relationships among clusters of entities that form an MNE. At the same time, we encountered in sections II and IV not just the transformation of law and governance form the national to the transnational—and its fracture along functional lines. These sections also uncovered the complication of the fracture and multiple characteristics of the regulatory object—the MNE itself. MNEs could be understood, and regulated, as entities, or as the linkages and connections among entities that together formed the MNE, or as the production with respect to which this collection of entities coalesced as an MNE unit. The effectiveness of law and other regulatory forms shifted as the object of that regulation changed. Lastly, with section IV, the emerging regulatory context was explored briefly. MNE regulation as transnational law is moving away from a centering focus on MNE as entity to the management of the relationship of MNE and production through the regulation of the conditions under which the linkages and connections necessary for the constitution of MNEs may be developed and maintained, and operation of the production sector for which the MNE is constituted. This reconsideration of the character of the MNE then may have a substantial effect on the way in which transnational law is understood and applied, that is that transnational law produces polycentricity in governance but that its object also acquires a polycentric character that shapes its amenability to regulation by law.
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Chapter 36

 Reclaiming Sovereignty: Resistance to Transnational Authority and the Investor-State Regime


A. Claire Cutler




I. Introduction

This chapter focuses upon the contesting social forces that seek to reclaim local and national control over processes that have been delocalized and denationalized through transnational law and authority. The investor-state regime constitutes a form of transnational authority that is reconfiguring state sovereignty in the world today. Indeed, the investor-state regime disrupts conventional understandings and practices of sovereignty, but this is obscured by the theories underpinning those conventional concepts and practices. Adopting a critical political economy approach, the analysis places politics central by questioning “who gets what” from transnational law and governance. It seeks to challenge conventional analytical and theoretical approaches to transnational law for obscuring the important corporate forces that are driving the investor-state regime and eroding democracy by facilitating the loss of national and local social and political controls.

The analysis begins from the premise that capitalism requires law as an integral dimension of processes of material accumulation and ideological legitimation. Law both deepens and broadens the possibilities for capital accumulation and expansion and is involved in a continuous process of legitimating the subordination of public purposes and interests to those of private accumulation. But capitalism today in its transnational form1 requires a specific kind of law: law that bites hard through enforceable corporate rights, but law that can also bite more softly through nonbinding corporate social responsibilities governing the environment and human and labor rights. Hard law, as in investment treaty protections, enable corporations to seek awards in privatized arbitration proceedings that are beyond the reach of contesting social forces, but which awards are then enforced in by domestic courts of law. In contrast, soft law operates like a safety valve for capitalism, imposing only nonbinding social responsibilities upon investing corporations. Indeed, privatized investor-state arbitration proceedings function as capital’s law because the courts enforcing the investment awards, while integral to the public domain, are limited in their jurisdictional ability to review arbitral awards.2 This limitation on the domestic judicial function recasts state-society relations by freeing foreign investing corporations from democratic accountability and control and relieving them of significant public duties to the societies or environments in which they invest and operate.

I have elsewhere analyzed the specificity of law today in its transnational assemblages as a form of new constitutionalism, which recasts state-society relations by disciplining local societies and political economies according to the requirements of foreign, transnational capital.3 However, this chapter focuses upon the development of resistance to the investor-state regime in efforts by state and nonstate forces to reclaim lost sovereignty. Civil society groups seeking human, labor, and environmental rights are trying to inject themselves into these processes of private capital accumulation in order to contest the control that corporations and transnational arbitration tribunals wield in the investor-state regime. In so doing these forces are challenging foundational distinctions between public and private international law, and between politics, as the public domain of political contestation, and economics, as the neutral arena of market freedom. Resistance to the investor-state regime is giving rise to new forms of governance that suggest the development of transnational sovereignty.

Utilizing Sally Engle Merry’s useful distinctions between resistance against law, resistance by means of law, and resistance that redefines the meaning of law, this chapter highlights developments in the investor-state regime.4 These developments are in various ways reacting to the loss of autonomy of local governments and societies over a growing number of public policy and legislative domains that are subject to restrictions imposed by the regime. In many ways these may be seen as efforts by governments and by peoples to reclaim sovereignty lost to the agents and assemblages of transnational capitalism.

The chapter begins with a discussion of the conceptualization of sovereignty in dominant approaches to international relations (IR) and international law (IL) and considers their theoretical and analytical inadequacies in capturing the investor-state regimes as a form of new constitutional governance. It argues that conventional theoretical approaches to IR and IL obscure the political significance of investor-state regime as a source and a location of sovereignty.5 It also identifies unconventional approaches that are more analytically conducive to understanding the political significance of private transnational authority, in both civil society and corporate forms. These approaches are more open to the concept of a form of sovereignty that is significantly detached from the state through delocalized and denationalized processes of law creation, interpretation, and enforcement and contemplate considerably more pluralism in terms of the agents and processes of transnational law. The next section reviews the contours of the investor-state regime, while the following section articulates Merry’s distinctions concerning resistance and law, applying them to developments in the investor-state regime. Particular attention is paid to resistance from both state and nonstate, corporate and civil society, actors to challenge, change, or reject the investor-state regime in attempts to reclaim sovereignty. It considers the extent to which such interventions are creating a new form of transnational sovereignty. The final section concludes with some thoughts on the inadequacy of theories in IR and IL to critically engage with the investor-state regime as a facet of transnational governance and considers the prospects for a more critical conception of law.

II. Sovereignty and the Investor-State Regime

The concept of sovereignty has produced a paper trail that stretches further back than The Peace of Westphalia, 1648. What is sovereignty? Who has sovereignty, and where is it located? Is sovereignty limited to the state apparatus, or are people and publics its constituents? To what extent do the forces external to the state limit the exercise of sovereign power within or indeed exercise extraterritorial or transnational sovereign power and authority? Various theorists from multiple perspectives have grappled with the concept of sovereignty. Starting from the consolidation of the state during the seventeenth to nineteenth centuries, running through the post–World War II era and into the current transnational global system, the concept of sovereignty has meant different things, to different theorists.6 While as a concept and a practice, sovereignty has operated differently over time and space, there is a specificity of its operation today as a constitutive norm of late-capitalist market civilization. However, this specificity is obscured by the way that sovereignty has been conceptualized by some of the major theories in IR and IL, which has significant implications for understanding the political impact of the investor-state regime.7

A. The Theoretical and Legal Construction of the Sovereign

Conventional and unconventional theories differ over their identification of the central actors and agents in global politics, the driving forces in global politics, and the significance and efficacy of international law and organizations.8 Conventional theories in IR include realism, neorealism, and neoliberal institutionalism. Their exact counterparts do not exist in IL, although realism and neorealism align most closely with legal positivism, while neoliberal institutionalism shares some affinity with international and transnational legal process and law and economics approaches in international law.

Realism, neorealism, and legal positivism, share three tendencies that produce a state-centric view of global politics, inhibit the recognition of nonstate authorities, such as individuals and corporations, in terms of subjects and source of international law, and reject the moral, social, religious, or economic foundations of international law. The first tendency is the application of a hierarchical, top-down model of rule based upon the domestic analogy, which precludes conceptualization of legal pluralism. The second tendency is legal formalism in the association of authority and sovereignty with the state as both the subject and the source of international law. The third tendency is belief in the neutrality of international law and its autonomy from social, moral, religious, political, or economic domains. Realist and neorealist scholars place the state at the center of their theoretical framework and tend to construct the state as a unified and rational actor, pursuing its interests in an anarchical world.9 In this theoretical discourse sovereignty operates in absolute terms: the state is taken to exercise unrestricted legitimate authority within its territorial boundaries. Transnational corporations do not figure prominently as significant actors according to the realist and neorealist ontologies, for they are regarded as operating within the political system created and shaped by states. International law, for the realist and neorealist is understood as consensual agreements entered into by juridical and sovereign equals. Realists and neorealists range from dismissive to skeptical concerning the efficacy of international law and organizations in constraining the exercise of state power.10 In addition, realist scholars aspire to the third tendency, that law should be divorced entirely from morality and normative content. They aspire to study to world as it actually is, and not as how it might be according to idealistic notions of utopias.11

Neoliberal institutionalists agree with the construction of the state as the main, unitary, and rational actor, although in earlier times they did contemplate the existence of transnational actors and relations.12 However, over time neoliberal institutionalists became increasingly state-centric and lost the focus on transnational actors and processes.13 Neoliberal institutionalists also recognize more room for the operation of international law and organizations, as intervening variables between state interests and political outcomes, although over time they too have become increasingly skeptical of international law as a positive social and political force. This skepticism coincides with a general retreat from international law and multilateral institutionalism in the United States and elsewhere.14

From the perspective of legal positivism, theorists tend to identify the state as the main subject of international law and focus on clearly articulated and formal sources of law in the regulation of international relations.15 As such, legal positivists focus on formal agreements between states as the major source of international law.

Conventional theories, then in both law and politics, tend to associate sovereignty primarily with the state. For realism and its neorealism variants, the state is understood as a unitary actor with unrestricted authority over its own territory. Legal positivism relies on the sovereign state as the primary source and subject of international law, as the only actor in international relations with the required capacity to create international law. Neoliberal institutionalists maintain the focus on the state, but sovereignty is conceptualized as slightly more diffuse as legitimate authority is recognized as operating through the agency of international regimes, institutions, and international agreements and treaties.

These conventional approaches to theorizing international law and politics, in discounting the analytical significance of nonstate actors, thus fail to address the power and authority of transnational corporations in the world today. Indeed, dominant approaches in both disciplines have undertheorized the corporation as an active agent in world politics, due to the influence of state-centric and legal positivist ontologies.16 However, when we turn to consider unconventional theories, we see greater scope for the recognition of nonstate actors, norms, and social forces Encompassing a broad swath of scholarship, unconventional approaches to international relations and international law include approaches such as feminist political and legal studies, constructivism, critical legal studies, the New Stream and New Haven approaches, neocolonial and Third World approaches, Marxist and Gramscian critiques, and legal pluralist approaches. Importantly, these approaches reject the role of the state as the sole subject and source of international law and authority and challenge the posited disconnect between law and morality/normative principles. Feminist critiques of conventional scholarship point to the patriarchal norms embedded in international politics and law. The New Haven approach takes an interdisciplinary approach to policy-oriented jurisprudence, with a specific aim to uncover the authoritative decision-making processes that regulate rule-governed behavior. The New Stream approached focuses on the lawmaking process and rejects claims to objectivity and universalism in law. Importantly, New Stream scholarship views law as discourse and ideology.17 International legal process theory formulates a “transactional” approach that traces compliance to the incorporation of international norms into domestic legal structures and transactions.18

Indeed, an increasingly diverse body of unconventional scholarship can be found under the label “legal pluralism.” From a transnational perspective, Peer Zumbansen approaches the study of law by noting that globalization has produced changes from above and below the level of the state, and “the alteration of formerly hierarchically conceived patterns of political and legal order through an increasing fusing of the state with market spheres of norm creation, implementation and enforcement.”19 Acknowledging the existence of a multitude of competing legal orders has led other scholars working through the frame of legal pluralism to look for ways of managing conflicts between legal orders and principles, rather than seek a unified, coherent global legal order.20

Zumbansen also notes that within this mess of “law,” constitutional law is a central battleground between various and competing societal interests. From the perspective of new constitutionalism scholarship, the global constitution has consolidated around the disciplinary prescriptions of neoliberalism, which aim to integrate the global political economy and subordinate states to market-based disciplines. Importantly, new constitutionalism scholarship points to the influence of private international and transnational actors in the reconstruction of the market economy. Whether through the agency of private associations that act as authoritative experts, as in the case of derivative regulation and the International Swaps and Derivatives Association,21 or the lawmaking activities of the arbitration lawyers and the International Chamber of Commerce (ICC), the character and content of the new constitutionalism, is clearly influenced by a wide range of international and transnational actors and processes.22 This emphasis on private actors and processes further departs from the conventional state-centric framing of international relations and international legal scholarship.23

Clearly as we move away from conventional to unconventional theory there is greater analytical space for locating sovereignty outside the state, as in international organizations like the United Nations, the International Centre for the Settlement of Investment Disputes (ICSID), the UN Commission on International Trade Law (UNCITRAL), private associations like the ICC, or in transnational relations involving both states and nonstate actors, as well as hard and soft laws. These pluralistic, state, and nonstate relations that cross-sect sovereign borders characterize the investor-state regime, to which attention now turns.

B. Investor-State Regime

This section provides a basic overview of the development of international investment law, with a specific focus on the dispute settlement mechanisms available to international investors. This section will be admittedly brief, as I have addressed the investor-state regime in greater detail elsewhere.24

The first thing to note about the investor-state regime is that it represents a fundamental break from traditional notions of international legal personality.25 Traditionally, only states have been regarded as possessing international legal personality with the capacity to hold rights and duties as subjects of international law. As a consequence, nonstate entities, like individuals and corporations, have been regarded as objects and not subjects of law. As such, they have been unable to pursue legal claims directly against states under international law. This created problems for foreign investing corporations who were faced with the expropriation of their assets or other interventions by host states. These investors would have to appeal to their home state to pursue the claim for them and were left at the mercy of politics, for home states have no legal duty to pursue the claims of their nationals. This situation became most problematic during decolonization when new states regularly expropriated foreign assets and then declined to pay compensation. Many new states disputed the “Hull Rule,” articulated by US Secretary of State Cordell Hull, prescribing the standard of compensation due under customary international law as “adequate, effective and prompt.”26

This contestation and uncertainty concerning the law governing expropriation prompted the creation of the investor-state regime that enables foreign investing corporations and individuals to sue states directly for measures taken by a host state that are alleged to impair their investment. ICSID was created in 1966 under the auspices of the World Bank to provide an institutional framework for investor-state dispute resolution. A number of other international institutions developed model rules and arbitration agreements providing for the binding arbitration of investment disputes and investment treaties proliferated.27 In a similar way that Nuremberg represented a fundamental shift in international criminal law governing legal personality by holding individuals accountable for crimes against humanity, the investor-state regime represents a watershed moment for private actors. Under the inventor-state regime, international investors gain a number of rights that are designed to protect their investments. These rights are provided for in bilateral and international investment treaties and agreements (BITs and IIAs), as well as in investment chapters in more generalized agreements, such as the North America Free Trade Agreement (NAFTA) Chapter 11, the World Trade Organization (WTO) dispute settlement mechanism (DSM), the Trans-Pacific Partnership (TPP), and the Canadian European Trade Agreement (CETA).

Perhaps the most important right that an international investor gains is the right to bring a host state to binding international arbitration in the event that their investment rights are alleged to be violated by the host state. The additional rights that are gained by international investors include guarantees of most-favored nation status, national treatment, fair and equitable treatment, and general protections against direct and indirect expropriations.

The investor-state dispute settlement mechanism (ISDSM), created by the New York Convention,28 works in tandem with BITs and IIAs to provide for investor-state dispute settlement. The ISDMS has become very controversial in many countries and has generated a variety of forms of resistance. The proliferation of BITs and IIAs in the 1990s resulted in many controversial and costly damage awards that were believed to prevent governments from pursuing health, safety, and environmental initiatives. Massive protests in Wallonia, Belgium, resulted in a referral of the CETA to the European Court of Justice (ECJ) for a ruling upon whether the investment provisions in the treaty conflict with EU law.29 The World Investment Report 2018 notes that entry into BITs and IIAs has fallen off in recent years, with 2017 being a “turning point” for investment treatymaking: there were eighteen new IIAs in 2017, which is the lowest number since 1983, and for the first time, treaty terminations exceeded new IIAs.30 As we turn to consider resistance to the investor-state regime, it becomes apparent that states are pursuing a number of strategies to reclaim lost sovereignty.

III. Resistance and Law

In her Presidential Address to the Law and Society Association in 1995, Merry shared interesting reflections on the study of law and society. At the time of her address, she was confronted with the work of legal scholars whose “faith in the progressive possibilities of law has been shaken.”31 Importantly, she observed that it was “no longer clear that law can produce a more just society,” which she attributed to “pessimism about the possibilities of major social revolutions in the late 20th century under the global spread of capitalism and the bureaucratic state.”32

Merry’s skepticism about the emancipatory potential of law is echoed today in the Introduction to this volume concerning the “fading light” of universalist teleologies of international law, evident in theories of global administrative law and global constitutionalism.33 In confronting the skepticism of legal scholarship, Merry turned to three modes of resistance that reveal law’s imbrication in society and its potential to change society. She addressed “three examples of resistance in and through law, each of which foregrounds the way law contributes to enhancing the power of subordinates through processes of cultural redefinition.”34 These include resistance against law, resistance by means of law, and resistance that redefines the meaning of law. Merry presented each mode of resistance in reference to three empirical examples.

In turning to resistance against law, Merry discussed the case of a man who was on trial for having sex with a girl under the age of sixteen who was offered probation instead of a ten-year sentence if he removed an article of faith that the adjudicators of his case found reprehensible. The article was a religious stigmata, a strand of thread that ran through the believer’s hand. When given the choice between conforming to the adjudicator’s standard of civilized conduct by removing the stigmata or remaining true to his belief, he chose to accept the jail sentence and remain faithful.35 Merry submits that his refusal to remove the stigmata was resistance against “modes of controlling” which “lie at the heart of modern processes of power.” He was jailed for refusing to remove the stigmata, not for sexual assault, which the court was prepared to overlook to give him probation if he removed it. The second mode of resistance is resistance through means of law. Here Merry presents the example of domestic violence against women in Hawai’i and the appeal of feminist advocates to law in order “to introduce new cultural ideas about relationships between men and women…,” which challenged domestic abuse and the reactions of the judiciary and the police.36 Importantly, the actions of the feminist advocates pressured the relevant authorities to apply the laws on the books honestly and to aid in the creation of a broader institutional base of support in the form of a shelter to encourage local women to appeal to legal avenues to seek justice. The final mode of resistance is resistance that redefines the meaning of law. For this mode, Merry discusses an interesting “judicial” hearing, which addressed the United States’ takeover of the sovereign island of Hawai’i. Known as the Peoples’ International Tribunal, this ad hoc tribunal was constructed completely outside of Western notions of law, authority, and legitimacy by academics and indigenous groups. The tribunal drew upon multiple sources and “appropriated the legal forms and symbols in an effort to harness the power and legitimacy of law in a movement of resistance.”37

Merry’s categories provide interesting lenses for analyzing resistance to the investor-state regime. Resistance to the investor-state regime takes a number of forms, involving both states and nongovernmental actors. It is worth noting that many of the strategies adopted do not fall neatly into one isolated category. In addition, the investor-state regime is dynamic. Changes and challenges to the regime occur across the investment landscape and in this dynamic and ever-changing climate of international investment the construction of new IIAs coexist with older elements of the regime and operate simultaneously, creating a chaotic and ever changing legal and political landscape.

A. Resistance against Law

There are many examples of this mode of resistance to the investor-state regime, which takes the most common form of denouncing the ICSID Convention and/or termination of BITs and IIAs. A growing number of states, mostly from Latin America, have denounced the ICSID Convention, including Bolivia, Ecuador, and Venezuela, or have contemplated doing so, as in the case of Argentina.38 Following the economic crises experienced in these countries, they were subjected to multiple investment disputes. Importantly, many of these disputes were decided in favor of the investor, prompting many to reject the ICSID Convention. They argued that dispute settlement under the Convention favors investors and developed countries, which win more arbitration cases, and consequently undermines legitimate state responses to social, economic, and political turmoil.39

However, this strategy of resisting the investor-state regime is not necessarily the end of the story for investor-state arbitration. In fact, Article 72 of the ICSID Convention provides that denunciation “does not take effect until six months after the date of the World Bank’s receipt of the formal notice, and does not affect rights and obligations arising out of consent to the ICSID jurisdiction given before the notice of denunciation was received by the depository.”40 In addition, the BITs and other IIAs have “immune systems,” in that the protections afforded to investors under an investment agreement extend beyond the termination of the agreement.41 Some of these protections can last up to fifteen years from the termination of the investment agreement, which functions as a negative incentive for states to maintain the regulatory framework governing the area of investment.42 However, the impact of denunciation on existing investments is far from settled.43 One view is that if the state rescinds their offer of consent to arbitration through a denunciation of ICSID, the investor must make a claim before the six-month period in order to bring their claim before ICSID arbitration.44 Another perspective suggests that the longevity of ICSID’s ability to claim jurisdiction is informed by the language contained within the BIT itself.45 The focus of this strategy is to identify the language around the offer to consent to arbitration, in order to determine whether the offer to consent is represented in the relevant IIA or whether the offer was through participation in the ICSID Convention. Furthermore, additional sites of arbitration, such as ad hoc tribunals operating under the UNCITRAL Model Rules, the ICC, and other arbitration options are available, which means that rejecting ICSID does not necessarily entail rejecting the regime as a whole.46

Australia is another country that rejected the investor-state regime. The rejection was triggered by a case brought against Australia, which challenged the government’s plain packaging of tobacco products legislation.47 This claim led the Australian government to reconsider its commitment to the investor-state regime, and in April of 2011, Australia publicly announced that it would cease including investor-state provisions in its new trade agreements.48

Many states have gone the way of terminating their existing BITs.49 An example of a state that is taking this approach is the Czech Republic. As will be discussed in greater detail later, the Czech Republic entered the European Union, creating a complicated legal problem at the intersection of EU law and IIAs entered into prior to joining the European Union.50 In order to solve this problem, the Czech Republic has adopted the strategy of terminating their BITs by one of two methods. The first method is mutual termination, where both states agreed to terminate the BIT. The second method the agreement of both parties to disallow the application of survival clauses. Miron notes that it remains to be seen whether the Czech method of foreclosing any residual legal protection even in case of mutual termination has been efficient or not.51 However, while it may be the case that this action closes the door on future investments being governed by a BIT, the problem of survival clauses contained within BITs remains.52 It thus appears that resistance to the investor-state regime through terminating BITs has serious limitations.

B. Resistance through the Means of Law

Recall that this mode of resistance focuses on resistance that utilizes the existing legal framework. Resistance through means of law has taken three main forms. The first is appealing to the international legal defense of necessity to absolve a state of liability for otherwise wrongful conduct, while the other two seek to render the arbitration process more inclusive, transparent, accessible to contesting social forces, and less restrictive of state sovereignty.

Argentina, in the wake of prolonged economic instability that led to multiple investment claims, appealed to the doctrine of necessity.53 According to the International Law Commission Draft Articles on State Responsibility, Article 25, actions undertake by a state in order to “safeguard an essential interest against a grave and imminent peril” will relieve state from responsibility for wrongful state action.54 In international investment law nonprecluded measures clauses (NPMs) embody this principle and limit a state’s liabilities in exceptional circumstances.55 Argentina employed this defense in four cases: CMS, Enron, Sempra, and LG&E, with mixed results. Of the four cases under consideration, only LG&E recognized the applicability of the NPM provision. The tribunal accepted that December 1, 2001 to April 26, 2003, Argentina was in a period of crisis as well as in a “factual and legislative emergency” that required dramatic action to resolve.56 However, CMS, Enron, and Sempra tribunals all rejected Argentina’s defense.

There are a few interesting points worth drawing out of the Argentine crisis. The CMS tribunal found that while the economic crisis was grave, the tribunal did not explain why Argentina was still liable for damages. Furthermore, the tribunal claimed that Argentina’s actions were not the only possible available responses, although it did not provide alternatives, nor did the tribunal provide a way to decide between competing options.57 The interesting point about this case in particular, evident as well in the tribunal reasoning in Sempra and Enron, was the presumptive stance that the arbitrators took against the state policies despite its economic collapse. Importantly, traditional understandings of state sovereignty came in conflict with the arbitrators’ commitment to upholding the investor-state regime. The latter won out, and the power wielded by the arbitrators reveals an important new form of private transnational authority and sovereignty.

A second method of resistance by means of law lies in the appeal of contesting social forces to secure greater transparency of and rights to participate in investor-state arbitrations. Interested states and nongovernmental organization have sought access to investor-state arbitration proceedings as amicus curiae (friends of the court). In the investor-state regime, amicus curiae submissions are made by interested parties that are not directly parties to the arbitration proceedings. Amicus briefs may come from a variety of sources, ranging from human rights and environmentalist nongovernmental organizations, business associations, or interested states. The growing interest in amicus curiae briefs is linked to the criticisms of the investor-state regime for being closed to public scrutiny, even when third parties are directly impacted by the decisions made by the arbitration panel.58 As a response, both ICSID and the UNCITRAL Model Rules have been amended to allow for easier submissions for amicus briefs, in order to create a more transparent and legitimate regime for investment protections.59 Prior to these changes, it was up to the consent of the parties and/or the arbitration panel’s discretion as to whether a request for submitting a brief would be permitted. Interested parties seeking to make a submission argued that tribunals have discretion in tailoring proceedings to allow for third-party submissions. The first panel that agreed to this line of reasoning was Methanex.60

The amendment of two of the most significant sets of rules, UNCITRAL and ICSID rules, to clarify and broaden participation by nonparties, responded to many efforts from governments and nonstate civil society groups to expand the rules governing access and participation. However, many critics of this approach have noted that while third parties have gained an important foothold within the procedural framework of the tribunal, there is a lack of evidence concerning how effective these submissions are in influencing the decision of arbitration panel. In fact, Reiner and Shreuer note that only one award mentioned the submissions made by a third party, and only in the procedural history.61 The decision itself made no mention as to how the submissions influenced the outcome. Furthermore, arbitration panels are only empowered to apply a small subset of existing or relevant law, in that investment disputes are primarily read through the lens of investment law. Arbitrators are drawn from within the professional pool of investment, trade, and business elite, whose expertise is limited on topics that touch on human rights concerns, for example.

A related strategy, adopted by Canada and the United States, is the amendment of model BITs and IIAs to carve out more policy autonomy in the areas of health, environment, and public safety. Similar to the general exceptions clause in the General Agreement on Tariffs and Trade (GATT), the aim is to protect certain policy spaces from triggering disputes. For example, Canada’s Model Foreign Investment Protection Act (FIPA) 2004 dedicates multiple articles and annexes to create greater autonomous space for state actions.62 Specifically, Article 10 lists a number of general exceptions to the protections listed in Articles 3–8. Article 10(1)(a) protects government measures that aim to promote or protect human, animal, or plant life and health and Article 10(1)(c) protects conservation of natural resource efforts. As well, Article 10(2) discusses the notion of “reasonable measures” and their impact on investment, which changes the way that investment rights have operated against any government action that undermines the value of an investment. Article 11 clearly protects measures taken by a government that aim to promote health, safety, and the environment.63 Since the appearance of the 2004 Model FIA, Canadian treaty practice has changed with the addition of other articles that provide for the no-lowering of standards concerning domestic health, safety, and environmental measures and provisions for third-party participation. Since 2010, many FIPAs contain voluntary Corporate Social Responsibility commitments, but have been criticized for their nonbinding legal quality.64

As was noted in the introductory comments of this section, with the evolution of the Canadian FIPA, multiple standards for investment protection exist simultaneously, creating a complicated investment environment. It should be noted that a case could easily be made that evolving IIA standards are an example of resistance by way of redefinition. While it is the case that taken in isolation, a single IIA with new policy protection standards may be regarded as redefining the state’s approach, that the agreement operates in the context of multiple investment agreements and so this approach as working from within the law as way of gradual change, rather than by creating something wholly new. The following section and the strategies discussed therein will clarify this distinction.

C. Resistance through Redefinition

Merry’s example of redefining law and challenging traditional notions of legitimacy and authority from outside of a legal framework is the third mode of resistance. Three developments within the context of the investor-state regime may be understood through this mode of resistance.

The first example derives from the particular problem that the European Union poses for the investor-state regime. For many international relations and international legal scholars, the European Union already poses a complex problem for underlying assumptions regarding state sovereignty. But, setting that matter aside, the Treaty on the Functioning of the European Union (TFEU) imposes an important jurisdictional requirement on its member states that brings investment treaty commitments into conflict with EU law.65 Under the TFEU member states recognize the supremacy of EU law and agree to not submit disputes to courts or tribunals other than as provided for in the treaty.66 When there is uncertainty as to what law applies the parties are to apply to the ECJ for a preliminary ruling. “Article 267 TFEU, which regulates the preliminary ruling procedure, is one of the most controversial provisions of the EU Treaties.”67 It states that any court in the European Union can, and sometimes must, “seek a ruling from the Court on the interpretation and application of all forms of Community law, including international treaties and recommendations, and on the validity of Community secondary legislation.”68 The purpose of Article 267 is “to guarantee that Community law provisions will mean exactly the same thing in each and every Member State…courts and tribunals against whose decisions there is no judicial remedy under national law have an obligation to bring the matter before the Court.”69 However, the ECJ has ruled that it has no jurisdiction to hear investment treaty disputes, which leaves investors without a remedy.70

Related to this problem of the supremacy of EU law, is another problem concerning the jurisdiction of the EU law over indirect investment. The European Union’s Common Commercial Policy, Articles 206 and 207, read together, grant jurisdiction to the European Union over foreign direct investment, but leave out an important type of investment in the form of indirect investment.71 Both types of investment are covered by BITs and other IIAs. Shan and Zhang argue that the European Union should move toward gaining jurisdiction over all types of investment, and provide a few arguments in favor of this, as well as a few strategies for going about it. They argue that “a common investment policy is essential for the EU to deal with an increasingly competitive world. First, a complete CIP would improve the policy coherence…” of investment in the European Union.72 Second, they argue that having a coherent investment climate would make the European Union more attractive to investors overall, due to the clear regulatory framework. And third, the European Union would gain more bargaining power, which would help with the power asymmetries of EU members. And finally, the authors point to the possibility that expanding EU competence over investment would be complimented by “various articles of the TFEU, stating that the actions and interactions of the EU should aim to promote human rights, democracy, and other goods that have a hard time being represented in investment law.”73

In addition, the European Union poses yet another problem in interfacing with the institutional framework of the investor-state regime. ICSID, the dominant institution for settling investment disputes, allows for signatories to be states. As a supranational organization, the European Union is not, strictly speaking, a state and therefore not able to sign the Convention. The ICSID Convention would need to be amended to accommodate the European Union, but states would likely oppose this strategy as an unwarranted breach of state sovereignty. Or the European Union could create a regional court with jurisdiction over investor-state disputes, which is the approach taken in negotiations over the Canadian European Trade Agreement (CETA).74 Citizens and states in the European Union had been very alarmed by the threats to sovereignty posed by the ISDSM of the Transatlantic Trade and Investment Partnership (TTIP), the free-trade and investment agreement that was under negotiation between the European Union and the United States. To address concerns over the ISDSM, the European Commission on Trade proposed a new investment court, with a tribunal of first instance and a tribunal to hear appeals. Canada and the European Union have now successfully completed the negotiation of their comprehensive economic and trade agreement (CETA), which will include a new investment court as originally proposed for the TTIP. Although there is no prospect that the Americans will take up this proposal, Canada is now on the “front lines of the EU initiative,” but David Schneiderman cautions that this initiative “is so modest that it may make little difference to arbitral outcomes.”75 While a permanent court might avoid conflicts of interest among arbitrators, he notes that a court is going to fundamentally operate in the same substantive manner as an arbitral tribunal.

The unlikelihood of an investment court remedying defects in the regime is because CETA’s investment chapter looks, in many respects, like most every other investment chapter. It is intended to set high standards for the protection of foreign investors by prohibiting government measures that favor local employees or suppliers, or that significantly curb returns on investment, or that deny investors “fair and equitable treatment,” an opaque standard of protection that includes, in the CETA text, denials of due process, and “manifest arbitrariness.” There is the addition of the seemingly helpful clause that reaffirms the “right to regulate” in order “to achieve legitimate policy objectives, such as the protection of public health, safety, the environment or public morals” and so forth. But this hardly generates any meaningful constraint on the power that investment lawyers and tribunals wield over domestic public policies. Indeed, a significant defect of the investor-state regime is the enormous discretion conferred on an elite corps of lawyers—experts in international trade and investment law, as required by CETA.

As enforcers, investment tribunals have tremendous discretionary power in determining whether governments have run afoul of a treaty text. Take, for example, the investment tribunal decision in Bilcon, which found the government of Canada liable under NAFTA for having acted “arbitrarily” by heeding the advice of an independent environmental review panel concerning the construction of a rock quarry and ferry terminal on a sensitive shoreline of the Bay of Fundy.76 The panel recommended that the project not be authorized because of adverse environmental effects. The investment tribunal was of the view that the panel violated NAFTA in acting beyond its authority and did not allow a fair environmental hearing because the project received too much scrutiny. It should have received less scrutiny, like previous projects in Nova Scotia. In other words, it was excessive for the environmental review panel to have been interested in the environmental effects of this project, more so than other ones. The investment tribunal’s findings of fact and legal conclusions surely are contentious. Indeed, a dissenting tribunal member declared that the majority opinion was entirely disconnected from both international law and Canadian law and would cast a chill on future environmental reviews. Yet the tribunal’s interpretation of international treaty norms has had the effect of supplanting Canadian law. There is no reason to think that other investment lawyers, operating under the rubric of CETA’s court system, would behave any differently.

The final example for resistance outside of the law comes from three nonstate sources. The first concerns the interventions of the nongovernmental organization, the International Institute for Sustainable Development (IISD). This organization, established in 1990, focuses on integrating environmental and social priorities with economic development.77 It provides research and opinions on various topics, with the aim of providing alternatives to dominant or standard approaches to trade and international investment agreements. Importantly, it promotes the incorporation of social and environmental protections into these agreements. The IISD published an alternative model investment agreement, which blends traditional protections afforded to foreign investors, including national treatment, most-favored-nation protections, and protection against expropriation with newer concerns.78 Indeed, the Model Agreement proposes to impose obligations on foreign investors in terms of their conduct within a host state. Specifically, Article 14(B) concerning post-established obligations, requires that “Investors and investment should uphold human rights in the workplace and in the state and community in which they are located…,” while Article 14(D) provides that investors should not “operate the investments in manner that circumvents international environmental, labour and human rights obligations to which the host state and/or home state are Parties.”79 As well, Article 16 transforms traditionally soft law obligations, in the form of corporate social responsibility, into hard law obligations.80 These are just a few of the provisions that are included in IISD Model Investment Agreement.

The second source of efforts to reclaim state sovereignty from outside the investor-state regime flows from the work of John Ruggie, the former Special Advisor to the UN Secretary-General on Business and Human Rights. Ruggie is responsible for the UN Guiding Principles on Business and Human Rights, which place the clear legal responsibility on states to protect the human rights of their people from abuse by foreign investing corporations. Notably, however, these foreign investing corporations, due to the peculiarities of the doctrine of international legal personality, bear only voluntary corporate social responsibilities.

The third source of contestation coming from outside the regime is the Public Statement issued by some fifty-three academics, this author included, who strongly criticized the international investment regime.81 The signatories reflect diverse interdisciplinary backgrounds, including public and private international law, transnational law, administrative law, human rights law, international trade and investment law, economics, political science, sociology, and development studies. The Public Statement identifies significant inequities in the investment system, including “the protection of the property and economic interests of transnational corporations over the right to regulate of states and the right to the self-determination of peoples.”82 It recommends a number of measures and advises states to renegotiate or exit unfavorable agreements.83 Most importantly, it declares efforts to create a multilateral investment treaty as “misguided because they risk entrenching and legitimizing an international investment regime that lacks fairness and balance, including basic requirements of openness and judicial independence.”84 As I have noted before, this is a damning indictment of the regime that raises the profoundly political and public nature of investment arbitration and challenges clams to arbitral independence and neutrality.85

IV. Conclusion

This chapter has argued that dominant perspectives within the disciplines of IR and IL on the nature of sovereignty fail to capture the power and authority of private, corporate actors who operate transnationally today and are reconfiguring state sovereignty. Focusing on the investor-state regime, the chapter illustrates the influence wielded by private arbitral tribunals and arbitration lawyers who operate independently of local, national courts of law. Utilizing Merry’s categories of resistance, the analysis demonstrates that the actions of states, international organizations, and nonstate actors may be viewed as acts of resistance against the authority of the investor-state regime. To varying degrees, these actions and strategies have attempted to reassert traditional notions of domestic control over territory and policy and to reframe the authority delegated to private actors of the investor-state regime in order to accommodate domestic public policy and legitimacy concerns.

Dominant theories in IR and IL fail to adequately capture or explain the dynamics of the investor-state regime. In one extreme, realism and legal positivism, which tend to focus on states as the ultimate authority, struggle to provide an account that explains why powerful states, such as the United States, agree to constrain their own sovereignty. However, this is not to say that realism and legal positivism have nothing to offer in examining the developing resistance against the regime. In particular, one could make the case that denouncing ICSID and renouncing BITs may be regarded as raw acts to reclaim sovereignty against failed experiments in sharing sovereignty with transnational actors, institutions, and laws. Developments in the letter of the law, in terms of changing the agreements themselves, may be viewed as a strategy of legal positivism and working with refining the legal texts. Liberal institutionalism and liberalism in IL offer plausible perspectives on resisting international investment law. One could plausibly make the claim that changes to ICSID and the UNCITRAL Model Rules should be read as a liberal institutionalist attempt to get the institutions right, and a similar statement could be made about the evolution of investment agreements and the construction of law. Constructivism, both for IR and IL, is well situated to account for the development of the European Union, which fundamentally breaks the frame of traditional state-centric international relations and state sovereignty. However, it is not clear that any of these theories alone are able to make an indisputable claim in locating and reclaiming sovereignty. Whether relying on these theories in making sense of the dynamic field of international investment is a fruitful endeavor is no longer clear.

So, if reclaiming sovereignty within international investment law is the aim, what approach should or could we take? Some argue in favor of returning discretionary authority to the state, in times of crisis, rather than granting arbitration panels the authority to rule over the validity of state action.86 However, it is not at all certain that reclaiming sovereignty by states for states is really an option today, for reasons discussed earlier concerning the enduring influence of treaty commitments after denunciation and the complicated network of multiple investment agreements. It will be interesting to see how the Investment Court created under CETA operates in disputes pitting state sovereignty concerns against the rights of foreign investors.

Alternate approaches as in the works of transnational legal process scholars, like Harold Koh, suggest that at most we might see the emergence of a form of transnational sovereignty in the works of arbitration tribunals more sensitized to the public policy issues at stake in contentious cases pitting national public policy concerns against the interests of foreign investors.87 However the work of critical legal scholars suggests that the sovereignty genie is out of the bottle and will be difficult to put back in. Moreover, decisions like the arbitration award in Bilcon, discussed earlier, suggest that while successful contestations of the regime might have produced greater transparency and openness, the battle still rages. Resistance should be expected to take on new forms reflective of greater legal pluralism in locating sovereignty and sovereign actors in a transnational space,88 but displacing the authority wielded by powerful business interests over investment law and practice will take more than transparency. It will take a critical reimagining of the relationships between state sovereignty and new constitutional governance. Indeed, resistance to the investor-state regime in particular and to private transnational authority more generally, reveals that the legitimacy of private transnational legal orders remains hotly contested.
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Transnational Sustainability Governance and the Law


Phillip Paiement




I. Introduction

Transnational governance raises challenging questions about the appropriate roles of legal institutions, states, and global markets in realizing and protecting social and environmental sustainability. Diverse groups of actors, ranging from multinational companies to grassroots social movements, engage in manifold strategies to respond to the consequences of economic globalization on local environments, precarious workers, and Indigenous and traditional communities. This chapter reviews these diverse transnational governance activities as they manifest both within and beyond state legal institutions. It evaluates them in light of a dichotomy between two opposing globalizations, one which is focused on realizing economic solutions to the economic factors that threaten sustainability, the other which leverages the mobilization of bottom-up social movements to develop political responses. Through examples of private rulemaking and corporate self-regulation, transnational constitutional movements, extraterritorial legislation, and transnational litigation, this chapter explores how transnational sustainability governance operates in the tension between neoliberal and counterhegemonic globalizations. Section II introduces these two opposing globalizations and their diverging conceptions of the relationships between legal institutions, markets, and social and environmental sustainability. Section III describes transnational governance activities beyond the state, focusing in particular on the privatization of international law, private standards, and codes of conduct as examples of rulemaking that seeks to directly engage with market actors to address sustainability concerns. Section IV identifies various transnational governance strategies occurring within state institutions, such as: transnational constitutional movements addressing the rights of Indigenous peoples, future generations, and ecological entities; litigation for climate change mitigation and human rights violations and environmental damages in global supply chains; and new legislation with extraterritorial effects for multinational companies and their supply chains. Through these examples, we find conflicting beliefs about the capacity of global markets to guarantee social and environmental sustainability, as well as the role of the state and its legal institutions in governing global market actors.

II. Between Opposing Globalizations

Transnational sustainability governance occurs in the tension between two opposing processes of globalization. The creation and operation of the diverse forms of governance reviewed here are framed by two globalizations which represent opposing understandings of the relationships between legal institutions, markets, and social and environmental sustainability. At the core of the fracture between the two globalizations is the question about whether or not global capitalist markets, and their regulation, is the only possible structure through which sustainability can be achieved. These two globalizations consist of a neoliberal globalization premised on the ever-increasing perfection of global market governance to meet public needs, and a counterhegemonic globalization premised on a loose set of movements pursuing radical alternatives to the current institutions and governance structures available. The chapter subsequently illustrates how the contact points and moments of engagement between these two simultaneous practices and processes of globalization help explain the emergence and subsequent developments in transnational sustainability governance.

The origins of transnational sustainability governance mechanisms, surveyed later in section III, arise primarily out of a concern toward correcting the adverse effects of global markets on environmental conservation, the global climate, pollution, protection of labor rights, and communities that are culturally and economically dependent on their local environments. In responding to negative consequences of economic globalization, these governance mechanisms were often developed to engage directly with the institutions and systems of global markets with an eye toward achieving their social and environmental goals through global markets, rather than despite them. This process of globalization captures the perambulatory sentiments of the Agreement Establishing the World Trade Organization:

[T]hat their relations in the field of trade and economic endeavor should be conducted with a view to raising standards of living…while allowing for the optimal use of the world’s resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and to enhance the means for doing so in a manner consistent with their respective needs and concerns at different levels of economic development.1

Environmental preservation, economic development, and standards of living are positioned as mutually coherent outcomes when global trade functions as it should. As such, the facilitation of international trade and the maintenance of global markets are approached as opportunities and venues for, rather than threats to, environmental preservation and social development.

Seen from the vantage point of global markets, the adverse social and environmental consequences of globalization until now are problems which can only be successfully governed through harnessing the dynamics and power of economic globalization. As Murray Li describes, governing then becomes “a matter of ‘getting the incentives right’ so that some conduct is encouraged and enabled, while other conduct becomes more difficult.”2 Indeed, many of the mechanisms and devices reviewed in this chapter are principally focused on altering economic incentives to either encourage sustainable practices or disincentivize the opposite. For example, governance mechanisms may seek to transform sustainable business practices into ecolabels and marketing opportunities, or Indigenous peoples’ rights to utilize natural resources into marketized services for biodiversity conservation or carbon offsetting.3

In short, the perspective from this first globalization process is one which sees “no alternative” to the institutions, processes, and actors of global capitalism, and instead seeks opportunities within that structure to achieve social and environmental sustainability. As a result, the legal institutions and frameworks facilitating the global economy are treated as governance sites in which corrections or adaptations must be made in order achieve better incentive structures and reduce economic opportunities resulting from mistreatment of the environment, of labor, or of local communities affected by global economic activities.

A second, contrasting globalization has also shaped the development of transnational sustainability governance. This counterhegemonic globalization is characterized, in its essence, by its rejection of the fatalistic “no alternative.” Instead, it encapsulates the diverse collection of, “those who have been victimized by neoliberal globalization, be they indigenous peoples, landless peasants, impoverished women, squatter settlers, sweatshop workers or undocumented immigrants.”4 These bottom-up social movements, spanning across national and regional boundaries, have manifested significant potential to transform the governance of environmental and social sustainability. While they may lack a common ideology or political identity, and display minimal collectivity, these movements are unified in their intent on seeking explicitly political solutions to the adverse consequences of economic globalizations outside of the paradigms of markets and states.5 Since 2001, the World Social Forum features as a central meeting point for counterhegemonic globalization networks and is illustrative of an institution premised on the possibility of alternatives to global capitalism, and the necessity to look outside of markets and the multilateral international legal order to achieve environmental and social sustainability.6

In contrast to neoliberal globalization, this second form of globalization holds a considerably more agnostic view of legal institutions. The law, for counterhegemonic social movements, is neither irrelevant nor essential in achieving sustainability. Instead, the legal institutions responsible for the global economy are treated as “a repertoire of tools and resources potentially available to a range of political projects, including progressive ones.”7 This second globalization turns to litigation and legal institutions for strategic opportunity, but not due to a deeper belief in the necessity of the law to transform societies. They do not privilege engagement with particular levels of legal governance (international, regional, domestic), and legal strategies feature alongside a host of other tools and strategies, including boycotts, strikes, publicity and shaming, rallies, and lobbying.8 As will be illustrated in this chapter, their strategic approach results in them engaging directly with governance institutions that are founded in the operational perspective of neoliberal globalization. The origins and functions of transnational sustainability governance are located at this nexus, between opposing globalizations.

III. Beyond the State

Contemporary transnational sustainability governance quickly evolved in the 1990s when diverse groups of nongovernmental organizations (NGOs), social movements, state actors, labor federations, and multinational enterprises began exploring governance opportunities outside of the traditional realms of domestic institutions, international organizations, and public international law. Domestic institutions were paralyzed, albeit temporarily, by the rapid development of complexity in global trade that emerged from the end of the Cold War, with the now ubiquitous global value chains that resulted from offshoring and outsourcing of manufacturing and the extension of multinational enterprises (MNEs) into jurisdictions around the world.9 At the same time, the international consensus required for effective public international law instruments to govern social and environmental sustainability was absent.10 The failure of the 1992 Rio Earth Summit to result in a binding international treaty on deforestation and the trade in forest products is often identified as a key driver in the development of the Forest Stewardship Council, a multistakeholder NGO which in many ways epitomizes the contemporary understanding of successful transnational sustainability governance.11 Here in section II, the coalescence of transnational governance beyond the state will be unpacked, focusing particularly on the institutional formats through which transnational governance is developed and their mechanisms of implementation. In stepping away from the state and its frameworks of legal governance, these institutions and mechanisms tended to embrace global markets as the key alternative to achieving sustainability.

A. Global Administrative Formation in Sustainability Governance

Transnational sustainability governance has evolved in numerous institutional formats that offer alternatives to traditional public international law and domestic legislation. In the following, three key formations of transnational governance are discussed: (1) the “privatization” of public international law obligations, as envisioned in the business and human rights movement; (2) the creation of multistakeholder standards bodies and roundtables which set regulatory standards per industry to be implemented across the national jurisdictions implicated by global supply chains; and (3) the development of internal, unilateral codes of conduct by major multinational enterprises which are implemented throughout their supply chains. In each variant, these institutions pursue a common strategy of harnessing private power in global markets to achieve effective sustainability governance outside the traditional confines of public law and authority.12

The overarching strategy of transnational governance beyond the state sought to harness the market power and relational hierarchies of dominant firms in global value chains—often consumer-facing global brands, but sometimes dominant wholesalers or manufacturing firms—to transmit norms throughout the supply chains which they influence. The organizational dynamics of this governance format were captured by Cashore and Bernstein’s pivotal model of “Non-State Market-Driven Governance,” elaborating a framework in which NGOs, business and states each play roles to create an effective and legitimate governance format that operates transnationally through markets and private power rather than states and public authority.13 In turn, legal scholars developed frameworks to identify the private legal instruments which facilitate this form of “transnational private regulation,” and casted the rulemaking, implementation, and enforcement practices in global administration law terms that parallel familiar domestic public law concepts.14 Systems theory legal scholars have characterized these governance formations as an illustration of a societal constitutionalism beyond the confines of legal systems, in which self-restraining norms addressing sustainability—among other concerns—are embedded directly within the economic, trade, and financial systems which pose the greatest threats to sustainability.15 What follows is an introduction to three archetypes of norm creation beyond the state in transnational sustainability governance, which illustrates how they engage social and environmental sustainability, global markets, and legal institutions in novel manners.

1. Business and Human Rights

Public international law has routinely demonstrated its ineffectiveness in responding to the challenges of a global economy in which many multinational enterprises exercise larger operations, and hence pose greater human rights risks, than many nation-states. Since the 1990s, scholars and international jurists have pushed for reforms in public international law to address this critical limitation. A degree of “informalization” has been promoted as a critical reform measure, in which international legal instruments increasingly promulgate general principles that correspond with obligations for both state actors and private actors alike. For example, the International Labour Organization (ILO)’s 1998 Declaration on Fundamental Principles and Rights at Work relies primarily on general principles and an “ethos of voluntarism,” which lays the ground work for transposing international labor law instruments onto economic actors.16 Likewise, in its recent conventions, the ILO often posits specific obligations directly towards employers, rather than obligations which the conventions require member states to impose on employers.17

Efforts toward including private actors into the scope of public international law instruments concerning social and environmental sustainability are not limited to the ILO. John Ruggie’s influential 2008 report to the UN Human Rights Council proposed a policy framework which included a corporate responsibility to respect human rights combined with a state duty to protect against human rights violations caused by businesses under their jurisdictional control.18 The report later culminated in the 2011 UN Guiding Principles on Business and Human Rights, with a chapter on the “The Corporate Responsibility to Respect Human Rights” promulgating general principles for business operators, due diligence norms for monitoring human rights impacts in the business context, and remediation principles for resolving human rights conflicts.19 This process further developed into the nonbinding UN Global Compact, which promulgates ten principles for businesses with respect to human rights, labor, the environment, and anticorruption, as well as the UN Children’s Rights and Business Principles, which also exclusively addresses principles for businesses, rather than states. In 2011, the Organisation for Economic Co-operation and Development (OECD) updated its own collection of principles for multinational enterprises with a very similar focus.20 In 2012, the UN’s Food and Agriculture Organization (FAO) has developed “Voluntary Guidelines on the Responsible Governance of Tenure.”21 Most recently, the UN Human Rights Council has drafted a “Zero Draft” of legally binding treaty on transnational businesses and human rights, although this starting document largely avoided an explicit creation of obligations under international law for private actors, opting instead to urge states to create domestic corporate liability for transnational violations, and continuing a long debate about the evolution of subjects under public international law.22

Taken together, the business and human rights initiatives at the United Nations, the ILO, and the OECD illustrate an impatience within international organizations with respect to traditional modes of enforcing human rights obligations and attributing responsibility for violations. They are further illustrative of a complexification of public international law which now operates under the assumption that human rights violations occur for diverse reasons, including corruption, states’ unwillingness to enforce laws, weak domestic legal institutions, the pressures of competitive global markets, and perverse business incentives.23 Ultimately, these adaptations in public international law amount to a strategy for outmaneuvering the forum-shopping dynamics that off-shoring and out-sourcing business practices have unleashed.24 To these international organizations, indirectly creating responsibilities for private actors under public international law appears more attractive than (re-)building state institutions completely capable of protecting labor, the environment, and human rights.25 Most notably, power-holding multinational enterprises have become key targets in these governance developments, which see global markets as platforms for addressing sustainability.

2. Roundtables and Multistakeholder Bodies

Coalitions of nongovernmental interest groups, labor rights organizations, Indigenous peoples’ organizations, trade associations, and multinational enterprises are experimenting with new forms of decision-making and standard-setting in a second attempt at developing normative frameworks for transnational business operations.26 Working largely outside the influence of state actors and public authorities, these roundtables and councils develop industry standards on labor rights, environmental protection, Indigenous peoples’ rights, and other human rights concerns for clothing, coffee, tea, cocoa fisheries, forestry, palm oil, and soy supply chains, among many others.27 Using roughly similar models of representative chambers for environmental, social (or labor), and trade interests, these bodies mimic national and international standards bodies by developing technical standards. However, instead of focusing on implementation within national contexts, utilization of these transnational sustainability standards is driven by demands from lead firms in supply chains requiring adoption of standards throughout the entirety of its supply chain.28 Global “principles and criteria” are developed into “national standards” for each country in which an organization certifies production according to its standards, allowing for a common set of normative requirements that global brands can use to market their ethical business conduct while simultaneously accounting for the particular threats to environmental and social sustainability found in each country of production. The processes through which these standards are developed and implemented are governed, in part, by the ISEAL Alliance’s Codes of Good Practice, often used as a concrete example of global administrative law in so far that ISEAL’s norms contain familiar administrative principles concerning public access requirements, notice and comment periods, reasoned decision-making, and complaint procedures.29

While diverse at first glance, this archetype of transnational sustainability governance has a number of common features. First, transnational sustainability standards utilize market forces to implement norms through transnational business networks.30 Their success is dependent on capturing increasing percentages of transnational trade in a given industry and positioning sustainable practices as a status quo in an industry.31 Second, these standards function by translating sustainability risks into market concerns, in either a positive or negative manner. In positive terms, responsible business conduct is transformed into a marketing opportunity through the use of exclusive labels and advertising developed for the standard users, or gives access to supply chains that demand compliance with the standard. In rare cases, producers, manufacturers, and retailers may receive price premiums for products made in compliance with sustainability standards, although research routinely shows that consumers are largely unwilling to pay higher prices for ethically sourced and manufactured products.32 In negative terms, failing to join and comply with sustainability standards results in reputational risks and exclusion from supply chains. From a broader perspective, this requires on-the-ground sustainability concerns (deforestation, violation of labor rights, pollution, violation of Indigenous peoples’ natural resource rights, etc.) to be tied into global supply chains. Thus, while intended to restrict transnational businesses by imposing requirements on their production chains, transnational standards also empower transnational businesses by positioning them as a primary forum through which social and environmental sustainability is to be achieved.

Transnational sustainability standards have met their fair share of criticism from a diverse range of voices. Some have criticized the market-oriented strategy upon which transnational standards rely. For example, the Fair Labor Association (FLA) decided in its early institutional stages that it would accept certification of factories located in China and Vietnam, two of the largest garment-producing countries in the world, whose inclusion in the FLA was deemed necessary for success. This was a controversial decision due to the FLA’s claim to demand collective labor rights in a manner consistent with the ILO’s understanding of these rights, which the monopolistic labor union frameworks in these countries prevent. In response, key labor rights groups ended their cooperation with the FLA.33 In contrast, nearly every major transnational sustainability standard has also been criticized for being unnecessarily restrictive of diverse business practices and faces competition from more business-friendly alternative standards developed with greater influence from trade associations and businesses.34 Others have raised critical observations about the limits of operating standards outside of the authority of state actors. Many sustainability concerns in global economic production are intimately connected to decisions of public authorities. Controversies surrounding illegal or contested transfers of property rights in the “global land grab” often involve local and national public authorities interested in assisting transfers to multinational enterprises in the name of economic development.35 In these instances, the effectiveness of transnational standards is paralyzed.36 Others have criticized the manner in which the market-based foundations transnational standards facilitate already powerful market actors in their consolidation of power through the institutionalization of their preferred sustainability practices for their industries.37 In summary, by aligning private rulemaking with markets transnational standards set out to achieve effective sustainability governance in areas which public international law has largely failed, but critics have illustrated that governance tools which live by global market dynamics also die by global market dynamics.

3. Codes of Conduct

Private codes of conduct represent a final archetype of transnational sustainability governance that is closely related into transnational standards set by multistakeholder bodies and roundtables. Codes of conduct similarly create private rules to be utilized and dispersed within global value chains, transplanting governance norms onto actors as a condition for access to trading partners and creating parallel worlds of contractual rules which seek to overcome differences in national jurisdictions with lenient labor and environmental regulations or ineffective enforcement.38 Unlike the second archetype above, these codes of conduct are created unilaterally by lead firms, without structural participation by labor union federations, environmental NGOs, or Indigenous peoples’ representatives. As such, they are often considered to be less legitimate forms of transnational governance. However, it is important to recognize that private codes of conduct occasionally build on lead firms’ commitments to transnational standards set by multistakeholder bodies, as well as integrate public international law standards into the private obligations of supply chain partners.39

The development of codes of conduct by MNEs must be approached from a broader perspective that includes the various pressures placed on MNEs and lead firms to make corporate social responsibility (CSR) commitments. Although developed without formal participation of labor and environmental interest groups, Rodríguez-Garavito describes how codes of conduct feature as one of many fields of contestation in which transnational movements seek to impose control on the actions of MNEs:

TANs [transnational advocacy networks] simultaneously engage in efforts to bolster national states’ regulatory capacity, create effective global corporate codes of conduct for labor and promote direct action campaigns to boycott the products of targeted TNCs [transnational corporations] at the regional level. Similarly, while strategically invoking their abidance with weak national labor laws to fend off attempts at cross-border regulation, TNCs strive to maintain the non-enforceable character of codes of conduct and use the political muscle stemming from their capacity to shift production away from inhospitable regulatory environments.40

Likewise, the development of codes of conduct is not isolated from state regulatory activities. As Blackett notes, codes of conduct in the garment industries often govern workplaces in export processing zones, where national labor and environmental regulations are not applicable in efforts to create competitive spaces for manufacturing.41 As such, these private codes take on a far more influential governance role than one might expect as national jurisdictions are forged to exclude spaces of global economic activity. In summary, these three archetypes—business and human rights principles in public international law, transnational standards set by multistakeholder bodies and roundtables, and private codes of conduct—each illustrate ways in which norm creation in transnational sustainability governance targets the structures and actors of global markets and largely left behind the traditional frameworks of international law.

B. Experts, Audits, and the Implementation of Sustainability Governance

As transnational sustainability governance embraces markets and private actors as primary venues for governance intervention, experts and auditing (often referred to as “certification”) have become the primary actors and venues of implementation and enforcement of MNEs human rights commitments, transnational standards, and private codes of conduct. The influence of expertise and auditing reinforces the trend toward informalization and privatization, as legal actors are replaced by service providers and the underlying political questions associated with regulatory enforcement are transformed into technical and financial concerns. In a number of ways, the implementation of transnational sustainability governance through auditing represents the most disconcerting aspect of aligning governance with private markets and failing to sufficiently engage public authorities.

The turn toward auditing precedes the development of transnational sustainability governance. Auditing cultures became a main feature of contemporary governance in the 1970s and 1980s with the rise of New Public Management and the emphasis on self-regulatory processes in both public and private sectors.42 The “Big 4” large auditing firms that had found success in public and private sector (financial) auditing have also staked out significant market shares of auditing services in sustainability governance.43 The complex consulting and auditing roles that such firms offer to global supply chains raise considerable conflicts of interest concerns.44 To protect against such risks, multistakeholder bodies and roundtables often institute third-party auditing systems in which neither the lead firm nor the audited facilities are involved in choosing or directly paying auditing service providers.45 In contrast, Fairtrade International has sought to isolate enforcement of its standards from the risks associated with market-based selection of auditors by creating FLOCert, a company owned entirely by Fairtrade International, which exclusively provides the auditing services for certifying compliance with Fairtrade’s standards.

The extensive use of auditing in transnational sustainability governance has been the subject of much criticism. Part of the problem arises from the mismatch between the profession of auditors and the nature of the rules with which they monitor compliance. Many auditing firms in sustainability governance have long histories of specialization in financial auditing which do not prepare their auditors well for the more multidimensional issues confronted in sustainability auditing.46 For example, auditors working in transnational labor governance have been faced with making decisions about whether violent threats against labor organizers made by private security officers in export processing zones constitute violations to the freedom of association rights of the workers in the factory.47 Paradoxically, while auditing intends to increase transparency in global value chains, in practice, “as the apparel companies almost wholly control the process of private monitoring, it serves to remystify garment production by providing impossible and unsubstantiated assurances.”48 While transnational standards might present important developments in holding MNEs accountable for the environmental impacts and treatment of workers, without functional enforcement these standards are unlikely to be effective in any meaningful sense.

While their training and resources may often prove insufficient, auditors in transnational sustainability governance have become influential in rulemaking, both informally and formally. Due to the integration of public international law commitments into private codes and transnational standards, as well as the implicit transposition of state obligations into private commitments in the business and human rights instruments, auditors frequently must do the detailed work of determining how these human rights and environmental obligations translate onto private actors in specific contexts. In the context of the FLA, Paiement describes the “jurisgenerative” role that FLA-associated auditors have in redefining the freedom of association in a manner which reduces the protected rights of workers in order to accommodate, conceptually, the Chinese and Vietnamese labor union frameworks within the notion of freedom of association rights.49 Alternatively, auditing firms have also been shown to engage in promoting the development transnational labor governance systems with a particular orientation toward monitoring and transparency procedures, instead of substantive obligations, as these procedural requirements better fit the business model of auditing service provides.50

In conclusion, contemporary transnational sustainability governance arose in the past three decades by turning away from the state and international organizations to create new venues of governance through the “privatization” of international law, multistakeholder standards bodies, and unilateral codes of conduct. These each illustrate a fixation with developing normative frameworks to directly apply to MNEs and other key actors in global markets. Furthermore, these self-regulatory initiatives by industries and firms serve as preemptive responses to critics and social movements demanding more structural transformations to the governance of economic globalization. In this landscape, the state does not play a primary role in governance, as private rulemaking serves as an alternative normative framework in relative regulatory vacuums (e.g., export processing zones) or reinforce the minimal regulatory frameworks that states of the Global South are compelled to maintain amid threats of relocating manufacturing to less stringent regulatory contexts. In short, by regulating directly in, and through, the processes of economic globalization, these venues of governance simultaneously established their own limitations, whereby economic success of governance actions—the companies behind the codes, the multistakeholder bodies—is the first order of business, and effective, transformative governance ranks second.

IV. The Re-emergent State

While states have played only limited roles in the development of transnational standards and MNEs’ codes of conduct, they have served as an influential site for other types of transnational sustainability governance activities. Here, the role of states as sites for constitutional changes, strategic litigation, and extraterritorial legislation are considered in so far that they have been used to address transboundary sustainability concerns. We find both engagement with the private codes and standards described earlier, as well as the co-presence of neoliberal and counterhegemonic globalization forces in shaping these three types of governance activities.

A. Transnational Constitutional Change

Drafted by a popular assembly in 1999, Article 305 of the Venezuelan Constitution states that, “El estado promoverá la agricultura sustentable como base estratégica del desarrollo rural integral a fin de garantizar la seguridad alimentaria de la población; entendida como la disponibilidad suficiente y estable de alimentos en el ámbito nacional y el acceso oportuno y permanente a éstos por parte del público consumidor.”51 In 2008–2009, similar constitutional provisions were added to the constitutions of Bolivia and Ecuador,52 illustrating a transnational or “Andean” constitutionalism around the concern of food sovereignty.53 These developments revolve around the creation of obligations for national governments to work towards achieving food sovereignty for their citizens and communities.

The Andean constitutionalism of food sovereignty is illustrative of a strategic branching away from other forms of transnational sustainability governance. The concerns of the food sovereignty movement are thoroughly implicated by the global economy. In 2006–2007, during the “global food crisis” which immediately preceded the constitutional changes in Bolivia and Ecuador, the transition from producing food crops to biofuel crops played a substantial role in driving up the cost of staple food prices and creating states of extreme food scarcity in many agricultural countries.54 In response, the FAO and UN Committee on World Food Security, as well as numerous transnational private governance bodies, responded through the development of industry standards and codes to limit the adverse impacts of biofuel production on food scarcity. These market-driven governance strategies depoliticized the dispute by framing food sufficiency and biofuel production as two equivalent priorities, whose “healthy” balance could be achieved through adjustments and incentives in the global markets for food, (bio-)fuel and land.55 In comparison, the constitutionalism of food sovereignty, despite limitations in implementation, effectiveness, and justiciability,56 forgoes the allure of global markets and insists on addressing the issue through the political mechanisms of national constitutions. In doing so, the movements behind these provisions reframed both the problems and solutions to food scarcity in terms of citizen-state relations, instead of seeking solutions through global markets.

The field of Indigenous peoples’ rights has demonstrated similar transnational constitutional developments. In 1989, the ILO adopted the “Indigenous and Tribal Peoples Convention” establishing obligations for member governments to consult with Indigenous peoples when considering administrative or legislative measures which would affect their interests, and the right to “free and informed consent” prior to being relocated from lands which they occupy.57 Subsequently, the UN Declaration on the Rights of Indigenous Peoples further entrenched a right to “free, prior and informed consent” (FPIC) for Indigenous peoples who are, or would be, affected by measures taken by public authorities.58 While the FPIC principle was developing in these global governance institutions, parallel constitutional developments akin to FPIC were taking place in numerous national courts. Through the Delgamuuk,59 Mabo v. Queensland (No. 2),60 and Ngati Apa61 cases and subsequent judgments, the rights of Indigenous and Aboriginal communities to their customary access and use of natural resources, encompassed in the doctrine of aboriginal title, have become a quickly evolving field of constitutional jurisprudence in Canada, Australia, and New Zealand, among other countries. This body of jurisprudence likewise struggles to define the contours of Indigenous peoples’ rights, particularly in negotiating whether FPIC and Aboriginal title amount to rights to consent or consultation, and the extent to which the right corresponds with obligations of private actors, particularly those involved in natural resource extraction industries.62 In Latin American countries, similar conflicts about the status of Indigenous peoples’ rights were brought before the ILO and Inter-American Court of Human Rights.63 Broadly speaking, across these cases one finds an emphasis on participatory rights in the public governance of issues which affect Indigenous peoples’ communities.

While the body of case law on Indigenous peoples’ rights develops in constitutional and international courts, FPIC rights are simultaneously migrating into the field of transnational private governance. Multistakeholder standards, private codes of conduct, and the international governance institutions’ guidance norms for transnational business activities increasingly contain private obligations for businesses to respect the FPIC rights of Indigenous communities. The Forest Stewardship Council’s Principles and Criteria illustrate how FPIC rights can be embedded in private rulemaking:

The Organization* shall recognize and uphold* the legal and customary rights* of Indigenous Peoples* to maintain control over management activities within or related to the Management Unit* to the extent necessary to protect their rights, resources and lands and territories. Delegation by Indigenous Peoples of control over management activities to third parties requires Free, Prior and Informed Consent*.64

Here, the agnosticism of the Indigenous Peoples’ Movement is apparent, as the inclusion of FPIC rules within transnational private governance proves helpful but, in itself, insufficient for redefining the constitutional position of Indigenous peoples’ rights to land and natural resources.

During the late 1990s and early 2000’s, a related process of transnational constitutionalization occurred with respect to the rights of future generations, sometimes referred instead to “inter-generational rights” or the principle of posterity. As Brown Weiss succinctly states, “They are rights of each generation to receive the planet in no worse condition than did the previous generation, to inherit comparable diversity in the natural and cultural resource bases, and to have equitable access to the use and benefits of the legacy.”65 While the Japanese postwar Constitution of 1946 included a reference to the rights of future generations, this concept only gained traction in the closing years of the twentieth century.66 While Brown Weiss’s seminal In Fairness to Future Generations sought to position the principle of intergenerational equity in the realm of international (human rights) law, constitutions around the world began to embrace the concept in the national context instead.67 The 1992 amendment to the Constitution of Norway included a “right to healthy environment,” which extended to future generations as well.68 In 1996, the post-apartheid Constitution of South Africa included a similar right,69 as did the 1997 Constitution of Poland70 and the 2002 reform of the Constitution of Bolivia.71 In a slightly different vein, the Israeli Knesset created a Commission for Future Generations, which operated from 2001 until 2006 by providing ex ante assessments of parliamentary bills and secondary legislation with regards to their impact on future generations.

Taken together, these examples illustrate a transnational movement toward constitutionalizing the position of future generations. They introduce questions about redistributions of power and authority required for the representation for new subjects—future generations—of constitutional rights. In many instances they have initiated a process whereby constitutional courts are empowered to take a stronger role—requiring impact assessments, appointing guardians, and so forth—in the representation of future generations, whose interests are not often considerable compatible with representative democracy.72 Similar empowerment of the judiciary was demonstrated in India in March 2017 when the High Court of Uttarakhand ruled that two rivers in the state of Uttarakhand—the Ganga and Yamuna Rivers—as living entities, were entitled to the same rights, duties, and liabilities as legal persons under India.73 This controversial ruling is thought to have been inspired to a degree by new legislation in New Zealand which created legal personality for the Whanganui River, called Te Awa Tupua, which possesses legal rights, powers, duties, and liabilities as other legal persons, and created a guardian (Te Pou Tupua) to act on its behalf.74 In other contexts, where legislative and constitutional changes to recognize rights of future generations of ecological entities are unlikely, litigation has pursued the argument that constitutional principles of equality and equal treatment before the law presuppose protections for future generations.75 Through these examples, we see a relatively rapid movement of constitutional concepts being adopted in various countries across the world which represent potentially radical reconfigurations of the subjects of domestic constitutionalism, and thereby indirectly redistributing the powers of courts and legislatures in their recognition of their rights and duties.

B. Transnational State Legislation

In the past two decades, domestic legislation with extraterritorial consequences for sustainability governance have quickly developed into a key strategy for states, particularly in the Global North, to respond to the globalization of economic practices. States have experimented with legislation creating extraterritorial responsibilities on companies and organizations incorporated in the state’s jurisdiction, as well as legislation introducing requirements on imported products with the effect of regulating the social and environmental consequences of the industry outside of the territory of the importing state. Examples of both are described here to illustrate this evolving, transnational role of domestic legislation in sustainability governance.

There is a long history of states imposing regulatory requirements on imported products, which manifested in an extraterritorial, or transnational, governance intervention in an industry.76 The US 1900 Lacey Act, for example, introduced prohibitions on the transportation, possession, and trade of fish, wildlife, and plant species which were taken or harvested in violation of foreign law.77 While principally targeting trade and transportation, within the United States, of illegally harvested wildlife, the law was explicitly expanded in 2008 to include the international trade of illegally harvested timber by creating an offence for its importation, possession, and transport on US territory.78 Similar legislation targeting the international trade of illegally harvested timber was introduced in the European Union in 2013 and in Australia in 2012.79 In the 1930s, the US Congress also introduced legislation prohibiting, albeit with gross exceptions, the importation of products made with the use of forced labor.80 These historical uses of legislation provided a road map for tackling the specific challenges of contemporary economic globalization.

A central concern is whether extraterritorial legislation can introduce restrictions on products and supply chains which go beyond the requirement of conformity with applicable foreign laws. While legislative requirements which go beyond legality compliance requirements to include the extraterritorial projection of public policy decisions can be considered controversial, there are clear historic examples of their use (i.e., the United States’ 1930 forced labor prohibition), as well as scholarly agreement that such restrictions are in conformity with international law so long as they do not intrude on a foreign state’s exercise of authority within its jurisdiction.81 As such, there are numerous examples of such legislation being used to counteract extraterritorial labor rights violations and environmental degradation in various supply chains, including those involved in biofuels,82 diamonds, and conflict minerals,83 and supply chains benefiting from human rights violations under dictatorships.84 Notably, in order to implement such extraterritorial requirements, many of these legislative initiatives have enlisted the regulatory assistance of private codes of conduct and multistakeholder standards, illustrating a public-private cooperative form of transnational sustainability governance.85

While the examples listed so far concern the trade and movement of products as a point for regulatory intervention with extraterritorial consequences, other legislative initiatives have instead targeted site of incorporation or listing in stock exchanges to introduce extraterritorial requirements for those businesses. The most notable examples of such interventions include California’s requirement for large companies doing business in the state to disclose reports related to human trafficking and slavery risks in their supply chain,86 a similar requirement in the United Kingdom,87 a French law requiring large companies incorporated in France to develop due diligence systems to prevent human rights abuses and environmental degradation in their global supply chains,88 and legislation in the United States requiring all publicly traded companies with products containing conflict minerals to disclose whether the minerals originate from the Democratic Republic of the Congo or neighboring countries.89 The theory underpinning this form of regulatory intervention is that states are entitled to regulate extraterritorial conduct in so far that intends to produce economic effects within their jurisdiction.90 As such, even with products entering into their jurisdiction, states are taking it upon themselves to introduce requirements—albeit mostly procedural ones, in the form of disclosure and reporting—on business activities within the supply chains of companies operating, incorporated, or publicly traded in their jurisdiction.

While these two types of transnational legislative actions are not the panacea for the challenges posed by global supply chains and the globalization of economic production, they are increasingly considered necessary tools for “ratcheting up” corporate behavior with regards to sustainability and illustrative of the influential position of states in transnational governance.91 However, they also raise crucial questions about whose interests such legislative interventions protect, as seen in responses to European Union’s biofuel requirements, which exacerbated global staple food prices and indirectly contributed to restricting access to food.92 In short, they are illustrative of the role that states, often in collaboration with private standards bodies, in recalibrating the incentive structures of economic globalization through domestic legislation that introduces public disclosure and due diligence requirements on global supply chains crossing through their jurisdictions.

C. Transnational Litigation

Domestic courts feature as an influential forum of transnational sustainability governance. Litigation against lead firms for labor rights violations and environmental degradation in their global supply chains is increasingly being tested throughout jurisdictions around the world. While the US Alien Tort Statute received considerable scholarly attention for its potential in facilitating transnational litigation for human rights violations in business activities outside of US territory, recent cases from the US Supreme Court have essentially ended this possibility.93 Nevertheless, tort litigation continues to be a popular tool to attempt to hold multinational enterprises accountable for extraterritorial business practices, with proliferating bodies of cases, particularly in the Netherlands, the United Kingdom, and Canada. These include influential ongoing cases against the Dutch petroleum company Shell for alleged environmental pollution in three fishing villages,94 the British mining company African Barrick Gold for its alleged complicity in killings and violent acts conducted by police forces in Tanzania,95 the German clothing company KiK for its alleged involvement in the Ali Enterprise factory fire in Pakistan in which more than two hundred workers were killed,96 and the Canadian mining company Nevsun Resources for its alleged complicity in the use of forced labor at its mine in Bisha, Eritrea,97 among many others.98 Other litigation attempts have argued that the use of private codes of conduct in global supply chains creates duties of care toward laborers and other affected third parties.99 In general, these attempts at litigation have resulted in failure for the plaintiffs more often than success, but illustrate an innovative venue for using foreign domestic courts to pursue remedies for injustices caused by transnational business activities. However, these litigation attempts have also received criticism for “over-legalizing” CSR measures and threatening to deter MNEs from taking more robust self-regulatory measures due to the risk of opening themselves up to new liabilities in doing so.100 The question whether global markets are capable of serving as a platform for sufficient and effective sustainability governance lies at the heart of the disagreement over the desirability of using codes of conduct as conduits for liability in global supply chains.

Litigation in domestic courts in response to harms caused by climate change is also rapidly developing into a viable tool for sustainability governance. Some jurisdictions, such as the United States and Australia, have witnessed many attempts at using litigation to prevent governmental actions which contributed to global warming (most prominently the licensing of coal-fired electricity plants), challenging interpretations of general environmental conservation and pollution control statutes to encompass climate change concerns, as well as using common law doctrines of nuisance and public trust.101 In 2015, the District Court in The Hague issued a ruling in favor of the Dutch association Urgenda, which had initiated a lawsuit against the Dutch government for its failure to take sufficient actions to reduce CO2 emissions to the levels required by the 2015 Paris Agreement. While the tort argument received the most discussion at the court of first instance, the appellate ruling in 2018, again in favor of Urgenda, stated that the Dutch government’s failure to take sufficient actions towards reducing CO2 emissions amounted to a violation of the constitutional rights of Dutch citizens, particularly the right to life and right to home and family life, as protected under Articles 2 and 8 of the European Convention of Human Rights.102 In the meantime, constitutional litigation intended to force governments to take more proactive actions to fight climate change have been arisen in Pakistan,103 Switzerland,104 Norway,105 and the United States.106 Peel and Osofsky identify a common set of challenges these cases face:



• establishing causal links between a country’s GHG emissions, or failures in adaptation policies, and specific climate change impacts, which in turn adversely affect human rights;


• specifically attributing human rights effects to climate change…;


• using predictions of future climate change impacts to found claims of human rights violations, which are normally established after actual harm has occurred; and


• applying rights protections extraterritorially with regard to actions occurring outside the state(s) in which the effects are most acutely felt.107






These challenges have notably been met through a degree of collaboration, with environmental NGOs such as Greenpeace acting as key drivers for pushing Urgenda’s successful tactics in other countries.108 There are clear benefits to be had in collaborating on the synthesis of climate change science in order to prepare it for judicial audiences, as well as developing causality arguments between types of government (in)actions and localized forms of climate change–related harms. While the success of these cases is uncertain, they have undoubtedly had an impact on reframing public discourse about climate change in terms of fundamental rights protections. They have clearly established the strategy of using domestic and regional (e.g., European Convention of Human Rights) fundamental rights for guiding interpretations of governments’ obligations with respect to mitigating, and adapting to, climate change.

In summary, the state is re-emerging as an influential venue of transnational sustainability governance. Transnational movements turn toward states as they seek constitutional changes to recognize Indigenous peoples’ rights, food sovereignty principles, the rights of future generations, and the rights of ecological entities. They treat these key concerns of sustainability as political questions about distributions of power and rights in the respective constitutional states, rather than questions of economic incentives and adjustments of global markets, despite acknowledging that such constitutional changes must also affect the economic activities of MNEs. Grassroots and public interest litigation strategies also turn toward states to address sustainability governance, seeking to pin down legal responsibilities associated with self-regulatory instruments (standards, codes) in global supply chains, and force domestic authorities to address their contributions to global warming. These initiatives are also illustrative of counterhegemonic globalization in their reliance on transnational, grassroots networks of activists and lawyers, collaborating on strategic litigation opportunities that capture headlines and force courts to consider the appropriate role of domestic legal institutions in responding to the agonies of economic globalization. Yet, at the same time, states increasingly pass legislation that embraces the structures of global markets as tools for requiring greater transparency and due diligence, examples of recalibrations of economic incentives required for delivering sustainability through trade. Taken together, this demonstrates the operation of transnational sustainability governance through an ongoing interaction between these two forms of globalization.

V. Conclusion

This chapter has identified a manifold of strategies and activities, initiated by market actors, states, or social movements, that comprise contemporary transnational sustainability governance. It has illustrated how those strategies have manifested both in transnational private rulemaking, beyond the state, to address market actors directly, as well as diverse strategies within the state context aimed at governing the extraterritorial dimensions of MNEs through legislation and litigation, as well as the transnational movements that have reproduced similar constitutional principles about food sovereignty, Indigenous peoples’ rights, the rights of future generations, and the protection of ecological entities in countries around the world. Through these examples of transnational governance, the chapter has highlighted how diverging conceptions of economic globalization—neoliberal and counterhegemonic—correspond with different governance strategies, each with their respective beliefs in the capability of global markets to sufficiently achieve social and environmental sustainability goals, and the corresponding role of state legal institutions in this process.
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Chapter 38

 Terrorism and Transnational Law: Rules of Law under Conditions of Globalization


Cian C. Murphy




I. Introduction

Since its first invocation, as a criticism of the French Revolution, the term “terrorism” has been used to refer to threats to legal and political order.* The Anglo-Irish political philosopher, Edmund Burke, said the French revolutionaries were “Hell-hounds called Terrorists.”1 The revolutionaries themselves wore the term with honor. Robespierre declared that terror is “nothing else than swift, severe, inflexible justice; it is therefore an emanation of virtue.”2 These two early uses of the term illustrate its role as a site of conflict about the legitimacy of political violence both by and against state order. And, at least until the end of the twentieth century, political violence—even terrorism—was seen as sometimes capable of justification.

Today the pejorative meaning of the term has won out. The “-ist suggests a philosophy—but one which comes down to spilling guts and hacking off heads” and so to be a terrorist is “to be accused of being cleaned out of ideas.”3 This, to an extent, is oxymoronic. Terrorism is the use of violence for political ends.4 Thus, to claim that actions are terroristic is to claim that they have a political motivation—not that they are “out of ideas.” Nevertheless, descriptors of barbaric, mindless violence resonate with images of atrocities committed in the past decade in Iraq and Syria, and with the brutality of attacks in the United States and across Europe. These developments, and many others, have made the term “age of terror” ubiquitous in law, politics, and even art.5

There is little analytic value in a conception of terrorism that reduces perpetrators to atavistic nihilists.6 To see an organization as mindless is unhelpful—no matter how immoral its violence may be. Terrorists are rarely without political objectives. For example, prior to the September 11, 2001 attacks, Al-Qaeda had objectives such as the removal of US military troops from Saudi Arabia. Over time these objectives became more transformative—the establishment of a transnational caliphate.7 Terrorism, properly understood, is a tactic that sits on a spectrum of political action which begins with the rule of law and oppositional politics and descends into terroristic violence by states and opponents of state power.8

Unfortunately, much nuance on the subject was lost in the aftermath of the September 11, 2001 attacks. Despite the soothsaying about the year 2000, it was not a computer bug or millennial apocalypse which brought the optimism of the 1990s to an end. Rather, it was the murder of three thousand people in New York, Pennsylvania, and Washington, DC, which proved to be the most significant geopolitical development since the fall of the Berlin Wall.9

The global nature of the attacks derived not only from US preeminence in world politics. The victims came from all over the world,10 and, as the attacks took several hours to unfold, they did so before a worldwide television audience. The symbolism in collapsing an icon of US economic power and scarring the headquarters of US military power was always going to make the day “unqualifiable,”11 or “the mother of all events.”12 The consequence, for the United States, has been over a decade and a half of war, across several administrations.13 And, in the course of that war, the very idea of wars has taken on a different shape.14

It would be too easy to suggest that we can understand the attacks on September 11, 2001 as the birth of a new terrorism. But the day does mark a point of rupture. International law, as a discipline, tends to focus on crises.15 The response to the September 11, 2001 attacks has prompted crises in international law and politics. After the attacks, US President George W. Bush declared: “either you are with us, or you are with the terrorists.”16 The military action against Al-Qaeda and the Taliban had broad support in the international community. However, when the United States sought to launch subsequent military action against Saddam Hussein in Iraq, that support began to fracture. Both the United States and its allies still face the repercussions of President Bush’s “war on terror.” And the expansive impact of the war and subsequent invasion of Iraq and the wider region continues to manifest.17

This “war,” or the “wars,” are both products of, and productive of, globalization. They are products of globalization because of the transnational nature of the planning and conduct of the attacks. And they are productive of globalization—of selective globalization—in the ways in which the response to them facilitates the extension of state apparatuses of control beyond the state’s territory. One consequence has been the rise of transnationalization of counterterrorism law. This law entails the closing of the gap between law on international peace and security (e.g., UN Security Council resolutions) and national laws on substantive and procedural criminal law and criminal justice. It engages constitutional and administrative law, immigration and asylum law, and law in other fields.18 Some measures almost entirely collapse the gap between the international and the national, such as UN Security Council Resolutions 1373 (2001), 1624 (2005), 2178 (2015), and 2396 (2017), and the regional and national laws which implement them.19

Section II of this chapter will explore the relationship between states, their laws, and terrorism. This relationship is central to an analysis of the modalities of counterterrorism law and policy. Section III will examine the impact of globalization on states and the rise of transnational counterterrorism law. Section IV considers the implications for law and government of the “wars on terror.” It examines five aspects: the agenda-setting role of transnational counterterrorism law, the transgression of legal categories, the displacement of sites of power, the collapse of spatial dimensions, and the reassessment of normative foundations of the law. Section V draws the analysis to a close. It illustrates how the unintended consequences of transnational counterterrorism law and operations may exacerbate the risk of violence. It highlights efforts to refocus on the “root causes” of terrorism, efforts that may return the narrative to a counterterrorism law “of the everyday,” in which the focus is less on crises.20

Reflections on transnational counterterrorism law may be of significance in other policy fields. First, the shift underway in transnational counterterrorism law and operations, from counterterrorism to counterextremism, means a wider range of behaviors will be caught by the apparatus of control.21 Second, the threat of terrorism—understood as a national and international insecurity—sits alongside climate insecurity, economic and financial insecurity, and other global insecurities. Trends in transnational counterterrorism law might form the basis for approaches in other fields. As such, the relationship between terrorism and transnational law is one that has significance not just for the globalization of counterterrorism efforts but for the globalization of law as a whole.

II. Terrorism, the State, and Law

It would be trite to rehearse the definitional problems that impair “terrorism” in law and international relations.22 The principal problem is that any definition of terrorism likely catches an individual, group, or act, which the definer would rather exclude. If this challenge is set aside, then terrorism, in the plainest language, is a form of violence used to communicate a political message. This chapter proceeds on the basis that an act of terroristic violence can be carried out by and against state and nonstate actors. The immediate targets, as well as the eventual targets of terroristic violence may be states, their populations, or international organizations.

Terrorism against a state is likely to be a violation of that state’s laws. This is especially the case after the September 11 attacks, when a much wider range of states adopted laws that explicitly address terrorism than had previously been the case.23 In his book, Terror and Consent, Philip Bobbit makes several assertions about the relationship between terrorism and the law:

Modern terrorism thus arises with the birth of the modern state because terrorism is not simply tied to the use of violence to achieve political goals—that is, strategy—but is also linked to law. It is a necessary element in terrorism that it be directed against lawful activities. Modern terrorism is a secondary effect of the State’s monopoly on legitimate violence, a monopoly ratified in law.24

There are two claims here. The first claim is that terrorism must be “directed against lawful activities.”25 This first claim appears, without more, to be incorrect. To take a fictional example, the activities of a vigilante, such as The Batman in the DC Comics, can be understood as terrorism. The Batman commits violent acts to instill fear in Gotham’s criminals. The violence aims at restoring order (if perhaps not necessarily lawfulness) to the city. It is violence for a political purpose. The fact that the violence targets criminals does not make it less terroristic.26 Bobbit’s assertion is more persuasive if we understand it as a claim that terrorism stands against the idea not of lawful activities per se, but of lawfulness, that is, of compliance with the rule of law. Terrorism, even terrorism against criminals, is anathema to the rule of law.27 The rule of law pursues certainty in government, and often (dependent on the definition used) other values of government. Terrorism, by definition, seeks to instill fear to communicate its message. It tends to involve unpredictable acts of violence, not behavior that complies with legal or social rules. As such, it stands against lawfulness.

Bobbit’s second claim, that terrorism is a “secondary effect” of the state’s monopoly on legitimate violence, requires further exploration. It draws the discussion into criminal criminology. It is peculiar that the relationship between the state and violence attracts so little attention in the academy—despite its centrality to the disciplines of law, political philosophy, and sociology.28 This section of the chapter will explore (A) the state’s claim to a monopoly on legitimate violence; (B) the relationship between that monopoly and the law; and (C) terrorism’s challenges to the state and its rule of law.

A. The State’s Claim to a Monopoly on Legitimate Violence

The state, in sociological terms, is the entity that successfully claims a monopoly on the legitimate use of coercive force within a jurisdiction.29 For many states this monopoly has come about as a result of violence—for example a revolution.30 As Green and Ward note, “advanced liberal democracies have been shaped by violent internal upheavals, civil war, revolution, and war between states.”31 Thus, the establishment of the state often, perhaps always, entails the use of violence for a political purpose. Indeed, for some, the very formation of states can be attributed to the needs of warfare.32 Even if we do not go this far, the state will often memorialize the often-violent political acts of its foundation even as it “sublimates the terror which originally went into its making.”33

The capacity for coercion remains key to the state’s endurance. The state’s coercive capacity is primarily deployed within its territory by the executive branch of government, its law enforcement offices, and its regulatory agencies. This enforcement, and habitual obedience to the law by most of the population, is sufficient to ensure that serious breaches of the law are exceptional. As a result, in many states the coercive capacity is “no longer directly visible,” and is so significant that it is “very seldom” put to the test.34 The state may pacify the public sphere through reliance on social institutions (family, church, work, community) as sites of covert control but overt coercion—violence—remains possible. For example, there is violence “stored behind the scenes” of everyday policing.35 In the operation of the criminal justice system “most prisoners walk into prison because they know they will be dragged or beaten into prison if they do not walk.”36 The use of coercive force is a “boundary condition”37 that is not part of the “everyday workings of the liberal state.”38 However, that latent capacity is the guarantor of state order. It renders that order, and rule by the state, hegemonic.

If the analysis shifts from critical criminology to legal and political theory, then the justification for this settlement lies in both the state’s efficacy in the provision of public goods, such as security, and in democratic states, in the legitimation of government via public participation in decision-making. Insofar as there is contestation of state power, in constitutional states, that contestation is done through law and politics. It is rare for the state to have to face the “boundary conditions” of its justification.

This is the context in which terrorism challenges state order. Violence by nonstate actors necessarily challenges the state’s claim to its monopoly. The commission of the act, like the commission of any crime, is a failure of social institutions to maintain order without overt coercion. If the crime has an explicit political motivation, then it may be a rejection of those institutions and the state they support. And, if this rejection is done by a spectacular act of violence, such as a bombing, it becomes a graphic illustration of the limits of the state’s capacity. The state will have failed its obligation to ensure security and the legitimacy of its claim on the means of doing so is put in doubt.

Indeed, an illustration of the state’s limits is most potent when done by a group which claims a greater legitimacy or capacity to offer public goods. Clear examples are the operations of ethno-nationalist groups such as the Provisional IRA in Derry during the Troubles in Northern Ireland, ETA in the Basque Country in Spain, and the Tamil Tigers in Sri Lanka.39 As Green and Ward claim, in such circumstances legitimacy of violent politics, whether by state or nonstate actors, can come down to a matter of perspective.40 In these cases, constitutional theory runs up against the reality of a breakdown in constitutional politics: terrorism forces the state to stare into the abyss of its formation.

B. Terrorism: The Role of Law in the State’s Response

The state faces two challenges from terrorism—to its claim of a monopoly on violence and to its claim about the legitimacy of that monopoly. The state therefore needs to reassert its hegemonic power or—in an extreme case such as in Northern Ireland, Spain, and Sri Lanka—face ongoing contestation over its boundary conditions. This can give rise to a dilemma. If the state makes its coercion more overt, so as to counter the challenge to its monopoly, then it may also increase the challenge to the legitimacy of that coercive capacity.

Perhaps because an increase in overt coercion raises a challenge to the state’s legitimacy, the state may deploy that coercion against a particular group. This group is often one which the state claims is responsible for, or linked to, the challenge to state authority. In the United Kingdom in the 1980s it was the Irish who bore the brunt of counterterrorism operations, just as it is Muslims who today face the hard edge of contemporary counterterrorism powers in the United Kingdom, the United States, and other states.41 The use of a minority group as a target may leave the majority free from overt coercive force and helps secure their acquiescence to the use of measures that might be less palatable if they were of general application. This was also in evidence when US President Donald Trump made a “Muslim Ban”—a prohibition on individuals coming to the United States from certain Muslim-majority countries—a centerpiece of his first one hundred days in office.42 These policies rely on, and perpetuate, “discursive practices” to “re-establish order and meaning by reinforcing state hegemony.”43

At the forefront of debates about law’s role in the response to those challenges is the extent to which the response ought to remain within the framework of existing laws or to act outside that framework.44 In constitutional democracies, in the twenty-first century, the tendency has been to elide the distinction between these two types of responses though the use of exceptional executive powers, emergency legislation, derogations from human rights laws, and other extraordinary powers.45 These are possible within the existing constitutional system. Nevertheless, practices which are not legal (either because they are done without a basis in law or because they are held to be unlawful by a court) may also form part of the response.

Some typical elements of a state response, and the law’s role in that response, are as follows. First, a state may criminalize behavior it deems to be “terrorism.” The consequences of the specific criminalization of terrorism, rather than reliance on the laws of murder, damage to property, and so on, are significant. Insofar as the operation of the criminal justice system entails a balance between the state’s interest in prosecution and punishment, and the defendant’s rights to due process, the invocation of terrorism tends to shift that balance, often rather significantly, in favor of the state.46 The criminal justice system has safeguards for persons under suspicion and subject to prosecution to ensure that infringements of liberty are not done lightly—or in error. Although criminal laws and procedures differ across legal systems there is, in Europe, a common standard in the European Convention on Human Rights (ECHR).47 In international law it is possible to look to the standards of the International Covenant on Civil and Political Rights (ICCPR).48 These protections may be eroded, however, in certain circumstances, including when the state takes extraordinary action to combat terrorism.

Second, to respond to the threat of terrorism, states may arrogate to themselves extraordinary preventive powers. These powers may be thought necessary if there is insufficient (admissible) evidence to secure criminal convictions of those under suspicion or if the potential threat is such that a post hoc effort to address the problem is seen as unsatisfactory.49 As a result, there has been a rise in the use of administrative and civil law measures to address terrorism. The impact of the September 11, 2001 attacks was to prompt governmental shifts that “complement already existing shifts in criminal justice policies and ideologies brought about by adjusting to globalization, economic neo-liberalism and the shift away from the post-war liberal welfare settlement.”50 This has taken place not only at the national level (for example in the United Kingdom) but also at the supranational level—for example in EU counterterrorism law and policy.51 Terrorism has become subject to management in similar ways to other social ills, including the use of illegal narcotics and antisocial behavior.52

Third, the state may use illegalities to address the behavior. These illegalities may be state initiatives which are not in compliance with the law—either because they do not have a lawful basis in national or international law or because they do not comply with stipulations as to how state powers are used. A key example is internment without trial (a practice that is sometimes found to be lawful and other times is not) and torture (a practice that is not lawful).53 In this century, examples of such practices include internment (in Belmarsh prison in the United Kingdom, in the Guantanamo Bay detention facility under US control, and elsewhere), torture (at Abu Ghraib prison and Baghram air base), and mass surveillance such as that exposed by Edward Snowden. Although some such illegalities have been corrected by court action, others have not. They remain as extraordinary and extra-legal responses to the threat of terrorism.

Law can therefore play various roles in the state’s response to terrorism. Law may be constitutive, or facilitative, of state power. Law may also serve as a constraint on that power. If the law is solely facilitative of state power and ceases to serve as a constraint on that power, it may become lawfare—the use of law to wage war.54 This typical response to terrorism further develops trends in criminal law and criminal justice which emerged during the second half of the twentieth century. The response has come to be known as a “preventative” or even “pre-emptive” approach.55 Identified first in Anglo-American criminal justice, it is now a characteristic of regional and national counterterrorism in Europe and Asia.56 As a result, there are challenges to the rule of law as well as other principles of governance.

C. The Challenge to the Rule of Law

The rule of law, as a concept, is as contested as terrorism.57 As an aspect of government, the rule of law is a means to make coercion more civil—both within the state as a territory (by its requirement that individuals obey the law) and by the state as an actor (through its restraint on state power). It is therefore a value in government and a principle of legal systems. It has a rather Janus-like quality. It faces the population and demands obedience to the law. It faces the state and requires that the law is respectful of political values. The law demonstrates this respect by adherence to various principles in the exercise of power. An effective rule of law may therefore be understood as the outcome of a compromise, or bargain, between the population and the state.

Terrorism poses challenges to the rule of law—in direct and indirect ways. The direct challenges have already been set out—to the state’s claim that it has a legitimate monopoly on coercion. These challenges can be potent in some circumstances but often are not significant. The indirect challenges to the rule of law may be greater. Typical aspects of legalities, and illegalities, in response to terrorism have been set out already. These are all part of a state’s efforts to assert its monopoly on legitimate coercion in response to a threat of terrorism. Such a typical response carries with it rule of law challenges. When the government seeks to reassert its rule, it may pursue new legislation to provide additional powers to state authorities (such as law enforcement and intelligence agencies). The increase in powers and in operations often relies on greater discretion for the authorities. However, this greater discretion may be without adequate safeguards or oversight. An example is the use of Section 44 Terrorism Act 2000 stop-and-search powers in the United Kingdom. The response of the state’s population is also relevant. When the state authorities risk overreach the focus is often on legislatures or judiciaries (or both) to check the executive.58 But, ultimately, counterterrorism law endures because of the acquiescence of the state’s population to that law.

This critique of a typical state response to terrorism is not indifferent to the challenge that the state faces. However, the challenge to most constitutional states from a nonstate actor is not existential.59 It does question the state’s raison d’etre: to secure its territory and the population within that territory. A response is necessary to assure the population that the social contract does and should hold. This may contribute to the seeming necessity to ensure “the ideological mystification of what constitutes a threat to the social order.”60 Nevertheless, the threat from terrorism, in terms of a risk of death in the United Kingdom, is low. In 2012, the UK Independent Reviewer of Terrorism Legislation wrote that in this century, “terrorism has been an insignificant cause of mortality in the United Kingdom.”61 The Independent Reviewer also notes that the threat is “sometimes exaggerated for political or commercial purposes.”62

Ultimately Bobbit’s claim, that terrorism rose with the modern state, is correct. The organization of coercive force, and its legitimation by the state, made it possible to put violent opposition to that order beyond the limits of what is acceptable. This is “terrorism” in the Burkean sense. However, it is also correct because terrorism as a strategy is contrary to modes of government that comply with the rule of law. Perhaps the most significant trend in contemporary counterterrorism is that which places this chapter in this book—its transnational orientation. The question for the next section of this chapter is how we understand this relationship in a world under conditions of contemporary globalization.

III. Globalizations, States, Terrorism, and Law

Contemporary terrorism and counterterrorism coincide with several trends in global politics and global society: open markets, the flow of labor and capital across national borders, advances in telecommunications, and other dynamics. As a result the state’s power has been subject to disaggregation, and to increasing challenges from transnationalization and privatization.63 The impact of these trends on law is still being understood.64 However, it is clear that there have been significant disruptions to the states, to world politics, and to the international legal order. This part of the chapter sets out (A) disruptions to states and world politics before it considers (B) the rise of transnational counterterrorism law and its particular challenges to the rule of law.

A. Disruptions to States and World Politics

The past century, and in particular the past quarter-century, has seen significant disruptions to states and world politics. First, the number of sovereign states in the world has increased from fewer than sixty at the outset of World War I to over seventy in the immediate aftermath of World War II, and approximately two hundred today.65 Certain of these states have come into being because of violent uprising (e.g., Ireland), others because of decolonization (e.g., India, South Africa), and others still because of peaceful dissolutions of former states (e.g., Slovakia and the Czech Republic). The recognition of states that have come into being because of violent uprising gave credence, in the twentieth century, to the idea of a terrorist-as-freedom-fighter. The aspiration for such groups was that their ethno-nationalist struggle would find vindication in the recognition, in time, of a new state. Such struggles continue to hamper efforts at a “universal” definition of terrorism in international law because some states consider that a definition of “terrorism” should not encapsulate such actors.66

Second, with the fall of the Berlin Wall, and the dissolution of the Soviet Union, the model of global politics as two hemispheres under the domination of a respective superpower has lost salience.67 Although, after a period of geopolitical decline, Russia may again be the Western hemisphere’s bête noir, China’s geopolitical rise is increasingly significant.68 The decrease in salience of the bipolar model, and the rise of the states known together as BRICS (Brazil, Russia, India, China, South Africa), marks a shift toward multipolarity in international relations. Furthermore, the consequences of proxy wars and state-sponsored terrorism during the Cold War continue to unravel themselves in territories such as Afghanistan—a state which harbored Al-Qaeda prior to the September 11, 2001 attacks.69

Third, after long campaigns in Afghanistan and Iraq, the United States faces limitations on its capacity to project military power.70 Key examples of these limitations are found in the reluctance to intervene in conflicts in Libya and Syria. UN Security Council Resolution 2249, a compromise between the permanent members, does not provide legal authority for the use of force in Syria, but it does provide (some) political legitimacy for such use. One reading of the resolution is as a move toward the “decentralisation of collective security focused on the Security Council, towards a much looser assertion of force by States.”71 This disruption has implications for legal doctrine—as further explored in section IV of this chapter.

Fourth, shifts in crime and criminal law implicate state policy in different ways. Increasingly, states may be subject to, and beneficiaries of, criminal acts—such as hacking. In addition, the rise of transnational and international criminal law displaces decisions on what behavior is criminal and who is culpable for that behavior. This distresses the authority of the state in relation to crime.72 It calls into question a key state function—the maintenance of law and order—and the legitimacy the state derives from that function.

Fifth, the fallout from the global financial crisis includes a resurgence in economic nationalisms. The current fault line within politics in the Global North is not between political Left and Right, but between forms of nationalism and globalism.73 These tensions have been apparent for quite some time but were brought to the forefront of public consciousness with the election of Donald Trump on the basis of a claim to “Make America Great Again” and the vote in the United Kingdom to withdraw from the European Union to “take back control.”74 This has led states to attempt to exercise greater control over certain mobilities—in particular the movement of people.

B. Transnational Counterterrorism Law

Transnational counterterrorism law has developed in response to the September 11, 2001 attacks—but in the context of the aforementioned disruptions of the state and world politics. It is remarkable that terrorism, previously among the most divisive subjects in international law, has become exemplary of transnational legal ordering in the twenty-first century.75 Contemporary uses of the term “terrorism” rely not on objective classifications but on judgments about the validity of particular causes or the morality of particular tactics.76 This subjectivity had previously made international counterterrorism co-operation difficult. Each state’s desire to preserve its prerogative to recognize one violent uprising as legitimate, and yet denounce another, led the international community to an intellectual and political impasse.77

Today’s multilateral efforts to combat terrorism tend to deny that subjectivity. It is as if responses to the politics inherent in “terrorism” and “counterterrorism” ignore that very politics for fear it makes action impossible. The law in this field instead exists in an “indistinct fuzzy middle zone” from which states attempt to evacuate “any antagonistic sense of politics.”78 The extent to which this is occurring not just in national law but also transnational law is the subject of a growing literature.79 Comparative law can be a useful tool to identify converges in national law and policy that may be a consequence of transnationalization. The most comprehensive monograph on comparative counterterrorism law, The 9/11 Effect, notes “the transnational reality of counter-terrorism.”80 A leading essay collection on the subject speaks of “the complexity of transnational legality.”81 The most extensive comparative work thus far, Comparative Counter-terrorism Law, examines twenty-two jurisdictions across six continents.82 It claims that the study of counterterrorism law across jurisdictions must address the “significant drivers towards convergence that at the extreme would only be satisfied by a uniform and homogenous global counter-terrorism law.”83

The principal driver toward such homogeneity has been the UN Security Council. In a series of resolutions since 2001, the Security Council has driven forward its agenda to extend an apparatus of control. Key resolutions, set out earlier, require states to adopt legislation and pursue policies that would previously have been left to national organs of government to adopt, or not, on the basis of national priorities. This is “hegemonic international law”84 and, although it may be ultra vires the UN Security Council, in the absence of any body with supervisory jurisdiction it is de facto lawful.

The Security Council may be the most potent actor, and its resolutions the most potent dynamic, for the transnationalization of counterterrorism law. But there are also others. One contextual examination of the transnationalization of counterterrorism law identifies at least six dynamics: global governance efforts such as the Security Council resolutions, regional government, bilateral agreements, legal diffusions, extraterritoriality, and private rulemaking and enforcement. The dynamics are rulemaking or rule-enforcing processes that contribute to the transnationalization of law. They entail the generation and application of rules in ways that go “beyond the state”: that transcend the jurisdiction-bound rulemaking and enforcement processes in a legal system. The list of six dynamics may not be exhaustive, and they are not entirely distinct from each other – in part because of overlapping epistemic communities. 85 The dynamics are at their most potent when they operate together. For example, if a network of public and private actors develop a set of principles which are then endorsed by the UN Security Council into international law, enacted into EU law (and thus the law of its member states), and then enforced and emulated around the globe, counterterrorist finance law has indeed become transnational. This is no mere hypothesis—witness the development of Financial Action Task Force (FATF) Special Recommendations on Counter-Terrorist Finance their endorsement by the UN Security Council in Resolution 1617, their enactment in EU law in the Third Anti-Money Laundering Directive, and their enforcement and emulation by FATF-style bodies around the world.86 This interrelation in practice is a compelling reason to explore them as a whole.87

Alongside these dynamics lies the use of transnational counterterrorism illegalities. These have already been encountered earlier in relation to action by states within their territories. They may also arise as transnational counterterrorism operations. Roach notes that while US law has had little influence on counterterrorism law in other states, the US does have an impact, but in a different form. It arises as “pressure to co-operate with a range of counter-terrorism programs, such as spying and rendition, which themselves are not specifically authorized in American legislation.”88

This transnationalization of counterterrorism legalities and illegalities poses certain challenges for legal principles. Chief among these is the idea of the rule of law as a political value and a legal principle. In particular, resolutions such as Security Council Resolution 2178 (2015) may be used by “authoritarian states to have their repression of internal opposition rubber-stamped at the highest level of international law.”89 Transnational counterterrorism therefore entails “control beyond the state.”90 This critique echoes social control theories in Anglo-American criminology as well as critical governance theorists.91 Imagine a dystopia: that national political agency is circumscribed by discipline through technical assistance, that political contestation diminishes within states and across them, and that transnational counterterrorism law evolves beyond a prohibition regime into a mode of global governance.92 This dystopia may still be precisely that—a nightmarish scenario that remains more cautionary tale than reality. Nevertheless, transnational counterterrorism law and policy, in the contest of states subject to disruption, has significant implications for law and government.

IV. Implications for Law and Government

The dynamics of globalization and their interplay with terrorism and counterterrorism are manifold. A common consequence of globalization, terrorism, and counterterrorism is the state being put under stress. If the state is under stress, then so too is its rule of law. In this part of the chapter the focus is on certain implications in law and government as a result of the stress on the state and the challenges to its rule of law. They are: (A) agenda-setting; (B) transgressions and disruptions of legal categories; (C) displacements of power; (D) spatial erosions and collapses; and (E) reassessment of normative foundations.

A. Agenda-Setting

The capacity to set agendas—and not just to make decisions—is a dimension of power.93 The promulgation of transnational law has implications for agendas at both international and national levels. Indeed, transnational counterterrorism law plays a particularly strong agenda-setting role, because it addresses a threat which purports to be existential to states and international organizations.

The requirements of UN Security Council resolutions that all states adopt legislation and policies against terrorism set agendas at both international and national levels. Some states, as set out earlier, may welcome the opportunity to use an international obligation as justification for national objectives. In 2018, President Erdogan of Turkey went one further than President George W. Bush, saying, “you are either with us or you are terrorists” in response to political opposition.94 Saudi Arabia has been the subject of critical reports for its use of counterterrorism as an excuse to suppress domestic political opposition. UN Special Rapporteur, Finnoula ní Aoláin, warns of dangers to civil society and human rights defenders of national counterterrorism laws and policies that are justified by reference to Security Council resolutions.95

For other states, however, the imposition of an agenda by the Security Council may be an unwelcome interference with national public policy prerogatives. The preeminence of “terrorism” on the international agenda belies its lesser importance in parts of the world where concerns about food security, public health, climate change, and other global risks are in more pressing need of attention. A Pew Research Centre global survey published on August 1, 2017, found that, whereas in Europe violence by the “Islamic State” was seen as the most significant threat, in Asia-Pacific the group was only of marginally more concern than “global climate change.” In the Middle East it was the “condition of the global economy” that was of greatest concern, and in Africa and Latin America “global climate change” topped the list.96

One consequence of transnational counterterrorism law is that these other global public goods may either receive less attention from institutions of global governance or, so as to secure that attention, may reframe concerns as “counterterrorism” or “security” matters. However, even if the pursuit of certain other public goods may help to counter terrorism or, in broader terms, counter extremism, it is not necessarily beneficial for that effort to be so labeled.97

B. Transgressions and Disruptions of Legal Categories

The need to respond to terrorism has led to transnational legal measures that are transgressive and disruptive of legal categories—in jurisdictional, institutional, and doctrinal terms. In jurisdictional terms, a central point of international co-operation has long been the principle of aut dedere aut punier—extradite or prosecute. States were obliged to either exercise jurisdiction over those suspected of terrorist acts or to allow other states to do so. Nevertheless, past international co-operation also acknowledged the need for certain exemptions from this principle.98 Today, the broader scope of Security Council resolutions, as well as the shift from criminal to administrative action, facilitates and even requires transnational exercises of power. States are under obligations to recognize, and give effect to, each other’s choices as to what constitutes “terrorism.”

In institutional terms, the response has seen a shift in the site of decision-making in the United Nations from the General Assembly to the Security Council. This shift correlates with the seeming depoliticization of terrorism as a subject of international law. The diversity of perspectives in the UN General Assembly on the definition of terrorism has prevented the adoption of the Comprehensive Convention on International Terrorism.99 The Security Council’s power has, at the same time, been made broader and deeper by virtue of its exercise. It is broader insofar as the Council has adopted several resolutions that target individuals. The power is deeper, in terms of its penetration of national legal systems, as the Council mandates action by states to which previously they had the right to exercise their sovereign consent. The desire for international efforts has led to Security Council empowerment, in part because of the General Assembly stalemate, as in that forum the questions of political contestation are not so easily avoided.

There are also disruptions of legal doctrine. The law on the use of force has long been contestable—as the debate over the intervention in the 1990s in the former Yugoslavia makes clear.100 An instructive example in the present context is Resolution 2249 (2015) in relation to action against the Islamic State in Syria. The resolution is facilitative of the use of force. It has “constructive ambiguity” insofar as the language used suggests that although the Council might welcome the use of force it does not authorize it.101 The finding of a “threat to international peace and security,” language which links with Article 39 of the UN Charter, and the exhortation that states take “all necessary measures” is suggestive of an authorization of the use of force.102 However, the resolution merely “calls upon” states to act, rather than using the terms “authorizes” or “decides.” The result is a resolution that legitimizes the use of force but does not provide it with a legal basis. Other disruptions challenge some of the normative foundations of international and national legal order, as this section will later explore.

C. Displacement of Power

Perhaps the most notable of the trends has been the displacement of the locus of exercise of power from the public to the private sector. Thus, controls on global mobilities—people, finance, data—are all dependent on co-operation with, or co-option by the state of, the private sector.

The foremost field has been the financial sector. The restriction of the financing of terrorism became an immediate policy priority for the US government in the aftermath of the September 11, 2001 attacks. Efforts to ensure compliance with a strict regime of “Know Your Customer” and “suspicious transaction” rules led to UN Security Council resolutions, and the resurgence of the Financial Action Task Force, a body previously used to disseminate best practice in anti-money-laundering.103 The efficacy of much counterterrorist finance law and policy was questionable from the outset because many violent attacks cost little, because the regulatory burden on the financial sector is significant, and because of a negative impact on individuals and organizations that fall foul of the regime (even if innocent). Today, critics of the regime include Peter Neumann, previously an adviser to the UN Security Council and Director of the International Centre for the Study of Radicalisation and Political Violence.104

Analogues can be found in relation to international travel. The United States is the leader in the field, with its requirement that “Passenger Name Records” (PNR) be sent to US authorities in advance of flights to the territory, a policy that has led to conflicts with the European Union over the security of personal data.105 Despite these conflicts, however, the European Union itself has put in place PNR programs, as have Australia, Canada, and other states. In addition to PNR surveillance, states including the United States operate more restrictive visa regimes, and “no-fly” lists, some of which rest on contestable legal grounds.106

The most recent focus on these efforts to surveil and restrict mobilities relates to data: public and private communication. Internet communication platforms such as Facebook, Twitter, and WhatsApp are under increasing pressure to monitor user content for, among other transgressions, material that may radicalize other users.107 There is also fresh grist to the mill of the “Crypto-Wars”—tension between states that seek access to encrypted communications and companies and users that value encryption—in relation to the use of messenger services by those under suspicion of terrorism.

To an extent, the displacement of the public sphere from a physical space that is “public” (or in public ownership) to spaces that are, in effect, “private” (whether airline passenger jets or the socio-techno-legal space of the internet) makes reliance on the private sector for regulation inevitable. However, such reliance presents challenges for the law. First, the private sector’s interests (user experience and the generation of revenue) do not necessarily align with those of any state. Second, the reality of global value chains, in particular in the service industry, can leave a particular company subject to multiple regulatory regimes—some of which may be in direct conflict. Consider, for example, a demand for social media user data by US authorities that is not in compliance with EU law being sent to a company that operates in both jurisdictions. Third, even if a harmonious regulatory regime is developed, there is clear scope for an accountability gap for those subject to the regime (service users). This gap may be institutional (for example human rights norms do not ordinarily have “horizontal effect”—i.e., effect between private parties) or geographic—a consideration to which the discussion next turns.

D. Erosions and Collapses of Spatial Boundaries

Perhaps the most obvious consequence of globalization has been the erosion and sometimes collapse of spatial boundaries.108 An increase in global mobilities renders the distinction between a state’s “internal” and “external” security more difficult, if not impossible, to maintain. Furthermore, the relationship between a state’s foreign policy and its internal or homeland security has come to the fore.

The spatial collapses can have a direct impact on policy. In his final report as Independent Reviewer of Terrorism Legislation, David Anderson Q.C. undertook an examination of a policy known as “Deportation with Assurances.”109 This policy sought to remove from the United Kingdom those persons who were thought to be a threat to national security. Assurance is required from the states to which they would be sent that they would not face torture. However, the practice is not used as much as it would be in the past, perhaps because “national security threats to the UK cannot simply be extinguished by removing threats from the jurisdiction.”110

A further indicator of these spatial collapses is the extension of European human rights law, or at least its enforcement, to spaces in which a European state exercises effective control over territory. Thus, when European military forces operate in other jurisdictions (as militaries tend to do), they may be held to account for human rights abuses as if they were within the jurisdiction.111 Despite the appeal of accountability for military abuses of human rights, there are difficult questions of effectiveness as well as the interaction between human rights law and humanitarian law.

E. Re-examination of Normative Foundations

The expansion of transnational law against terrorism has also caused a re-examination of the normative foundations of national and international legal orders. The focus of legal philosophy on the state, and the question of the construction of legal authority beyond the state, have both been subject to increasing interrogation.112 However, notwithstanding the disputation of the state’s capacities—such as those set out in previous parts of this chapter—there remain good reasons for legal philosophy’s focus on the state. For Raz, the state is, and is likely to remain, the “most comprehensive legally-based social organisation.” By this he claims that the state has “an extensive responsibility within its domain” and “freedom from external legal constraints.”113 Globalization’s disruption to the state is calling this into question but it has not—yet—led to a replacement.

International law has always had to endure contestation over its existence. For Capps and Olsen, however, it is now “an uncontentious observation about the very fabric of global society that international law can no longer be reduced to a conjunction of treaty law and diplomatic relations.”114 This statement, which opens their examination of legal authority beyond the state, is profound in its implications. Aspects of legal and political theory, as regards states within the international legal order (as distinct from states within national legal orders), must now be understood in a different context to the post-Westphalian settlement. The disruptions to world politics set out earlier in this chapter are part of that context—so too are the novel forms of international law—such as Security Council resolutions that target individuals. Transnational counterterrorism law may be the preeminent example of the development of a normative order by dynamics which transcend legal jurisdictions and reinforce each other. That a principal dynamic is the hegemonic effect of UN Security Council resolutions demonstrates, however, the persistence of hierarchies—those resolutions draw on Article 103 of the UN Charter and the primacy of the Charter in international law.

As a final point, it is notable that challenges to normative foundations exists not only in relation to the rules by which we recognize and legitimize legal authority, but also in substantive legal rules. Certain substantive rules of international law, such as the absolute prohibition on torture, were also brought into question in the aftermath of the September 11, 2001 attacks.115 In light of the attacks, it was no longer thought sufficient in some corners of the academic, policy, and political worlds to sustain an argument against torture only on the basis of its contrariness to international law. Rather, the normative foundations of those rules of international (and national) law were open to question once more.

Insofar as terrorism and counterterrorism, in this century, have been disruptive of national and international legal orders, they force lawyers to reassess and reassert the normative foundations of those orders. As they do so they contribute to the development of transnational counterterrorism law—the normative foundations of which are still being established.

V. Unintended Consequences, and Root Causes

All of what has gone before in this chapter seeks to demonstrate the close links between the state, its monopoly on the legitimate use of coercive force, challenges to that monopoly through terrorism, and the impact of globalization on all of these dynamics. As we approach the twentieth anniversary of the September 11, 2001 attacks, there is a growing appreciation of the intrinsic—and causal—links between activities of states and of international organizations to combat terrorism and the risk of further terrorist attacks. In the Time magazine interview of September 10, 2001 Colin Powell, the US Secretary of State, declared that Saddam Hussein didn’t cause him to lose much sleep at night.116 In 2010, Eliza Manningham-Buller, the former Director of the UK Security Service, identified a link between the US-led invasion of Iraq and the threat of terrorism to the United Kingdom.117 In 2016, the UN Secretary-General held that the rise of Islamic State “has been facilitated by the protracted conflicts in Iraq and the Syrian Arab Republic and the resulting political and security instability, as well as by the weakening of State institutions and the inability of the two States to exercise effective control over their territories and borders.”118 Today, the US National Security Strategy identifies transitional justice—in particular in Iraq and Syria—as part of a “preventive” counterterrorism strategy. It states: “jihadist terrorists and organized crime, often operate freely from fragile states and undermine sovereign governments. Failing states can destabilize entire regions.”119 Such failing states may be a cause of military interventions—for example, by the United States in the Middle East—but they can also be a result of them. The recognition that terrorism may be an unintended consequence of state action to prevent terrorism is overdue. However, the implications of that conclusion for law—and not only military action—require further study. A 2017 study for the American Bar Association Rule of Law Initiative concludes: “the most prominent ‘push’ factor correlated with terrorism is state curtailment of civil liberties and political rights.”120 Yet these are precisely the elements of governance that come under threat from transnational counterterrorism law.

New attention to “root causes” is a step away from terrorism as a “crisis” in international law and toward a counterterrorism law “of the everyday.”121 A focus on factors that lead to radicalization, greater awareness of unintended consequences in foreign policy, and attempts to build “resilience” in populations as well as in physical and electronic infrastructure may give cause for optimism that the worst excesses of previous counterterrorism efforts may not shape the future. A challenge that will persist is that once the focus shifts from the immediate concerns of a crisis, the graphic imagery of which can mobilize public opinion and political will, agreement as to what constitutes appropriate action may be more difficult. Efforts to address the root causes of terrorism, for example, in terms of geopolitical instability, economic inequality, and other macro trends, will require consensus on contentious subjects as different perspectives of global public goods come into conflict. The challenge is all the greater when the initiatives in question are transnational in origin. A further challenge is that the new acts of terrorism may once more lay bare a particular state’s “boundary conditions” and demand a more overt, more coercive response. In doing so, the dynamics that have led to the proliferation of transnational counterterrorism law since September 11, 2001 may once more shift into gear and push the mode of governance once more toward crisis.

A tension arises, whether in “crisis” or in the “everyday,” for those who promote rule of law. There can be both skepticism about claims that “terrorism” is an exceptional phenomenon and resistance to the idea that counterterrorism measures should cross-pollinate with ordinary law. The more honest position, in both descriptive and normative terms, may be to acknowledge that the foundations upon which both international and national law rest are subject to ongoing disruption and contestation. Globalization, terrorism, and the response to terrorism are all disruptors. Their interplay is likely to reshape perceptions of states and their authority for years, perhaps decades, to come. The more important question is not which model of counterterrorism, or which level of governance, is preferable. It is how political and legal orders can maintain spaces for non-violent contestation over local and global public goods. For it is to this effort that the state and its rule of law owe their existence.
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I. Introduction

Inter-American public law is transnational.* It encompasses domestic laws (both national and subnational), regional human rights institutions, universal instruments, and a wide portfolio of nonbinding norms, all of which interact, influence, and build on each other, ultimately forming a regulatory “assemblage” with important political impacts in the region.1

However, and perhaps attesting to the difficulties underlying the notion of “transnational law” in general, this description of Inter-American law fails to provide much information beyond the obvious. Inter-American law’s “transnationality” can be either a somehow trivial verification of legal origins (in the sense that it describes the interaction of national and international norms and institutions in certain geographical area), or a normatively inclined (and, arguably, more interesting) statement on the “transformation” of law in Latin America.

In the latter sense, the label “transnational” implies a move from the “mere” national protection of human rights to the international level, which in turn has a direct national impact on the local level of redistribution of power and resources in Latin America. It is in that wavelength that the most salient current work on Inter-American law is being produced today, with the conversation mostly gravitating around the specific architecture of “transnational” assemblages. An influential group of scholars has identified such formations in the emergence of a veritable common law of human rights in the region,2 while others see a more pluralistic,3 fluid process of norm diffusion and influence.4 Others still focus on the domestic transformations as triggered from above, yet supported by a dense network of local social practices5.

Despite these varying approaches, the dominant narrative of Inter-American law as a “transnational” phenomenon is, predominantly, still, one of hierarchy. Building on the case law of the Inter-American Court of Human Rights (IACtHR), on the decisions of some domestic tribunals (such as those in Colombia, Ecuador, and Mexico), as well as on an important part of the scholarly commentary, the controlling image of Inter-American law is that I call a reluctant regional constitution, which imposes, in the name of human rights, certain limits to the exercise of national political power.6

This hierarchical mindset, labeled in this chapter “Inter-American constitutionalism,” is now subject to some criticism. In an age of backlash against international courts,7 critics implore the IACtHR to reconsider its approach to domestic decision-makers. In particular, considering Latin America’s relatively vibrant democracies, the emerging question is the following: What level of deference should the IACtHR assume toward domestic decision makers? More deference to real instances of domestic democratic decision-making, critics argue, might give a boost the legitimacy of the regional court and would foster, in the long term, the conditions for an effective protection of human rights.

But even these critiques misrepresent the democratic challenges faced by the system of Inter-American transnational adjudication. Instead of thinking solely about national democracies, it seems useful to think of democracy in the context of an Inter-American legal space. While the balance between the appropriate Inter-American standard of review and the democratic pedigree of the primary decision is fundamental for the democratic legitimacy of the regional court, the notion of Inter-American legal space allows us to see that, in a context of human rights indeterminacy, such democratic balancing needs to be performed in reference to a regional (and not solely national) process of democratization, in which an Inter-American community of human rights practice will continue to play a central role.8

To advance that argument, the next section of this chapter describes the emergence of Inter-American transnational law and its doctrinal characteristics. Then, we will focus on the dominant description of that process: Inter-American constitutionalism, which is explored in its democratic dimension through the IACtHR’s Gelman decision and the different lines of critique that have been leveled against it. Section IV proposes the notion of an Inter-American legal space as a different (and, arguably, more useful) prism than a hierarchical view of constitutionalism when thinking about the problem of democracy in Inter-American transnational adjudication. The merit of that approach will be illustrated against the backdrop of demonstrating how the critics of Gelman have tended to misrepresent both the indeterminacy of human rights and the possibility of a regional, Inter-American, democratic process. By way of conclusion, the final section proposes a good faith approach to the balancing between standard of review and the democratic pedigree of domestic decisions.

II. Transnational Inter-American Law

Public law in Latin America has lived through important transformations in the last couple of decades. Domestically, two intertwined changes have taken place and radically shifted the distribution of power within countries in the region. First, a new wave of constitutions was adopted in the late 1980s and 1990s, several of which featured a generous bill of rights and empowered courts to intervene in policy areas which had traditionally been reserved for other branches of power. This is the case, for example, of Colombia, Brazil, and Argentina.9 In contrast, a second set of domestic constitutional changes attests to a different wave of “revolutionary constitutions,” where individual rights and judicial independence were downplayed, effectively in favor of collective agreements, economic production, protection of the environment, expanded presidential powers, and altogether geared to a generous recognition of rights and benefits for indigenous populations, altogether with the goal of institutionalizing the outcomes of a political revolution. Cases in point, in this regard, include Bolivia, Venezuela, and, to a lesser extent, Ecuador.10

These processes have been mapped along to two general scripts: while the first set of countries is often grouped alongside South Africa and India, taken to represent an interesting, if unorthodox, progressive model of social services delivery,11 the second set (particularly Venezuela), by contrast, summons so-called failed states as evidence of the failure of the old-formula of price control and nationalizations—depicted, at times, as examples of “abusive constitutionalism.”12

Despite their differences, these two trends coexist as expressions of a more general and regional transformation, led by the IACtHR.13 Since the early 2000s, the regional Court encouraged the emergence of a centralized system of international lawmaking,14 pressing toward a harmonization of domestic laws and policies with international standards that have begun to leave their imprint by way of important transformations in the local politics and distribution of resources in the region.15 To better understand this transformation, it is possible to think of Inter-American transnational law in reference to two different dynamics: distinguishing between top-down and bottom-up, the former would refer to orders adopted by the Inter-American system and their impact on domestic legal systems, while the latter points to the transformations that have been occurring at the domestic level, and to their impact in Inter-American law.

The first dimension of Inter-American transnational law is the top-down signaling of the regional human rights tribunal. The IACtHR has developed doctrinal tools to facilitate the process of harmonization of regional public law. Crucial among them is the notion of “conventionality control” (control de convencionalidad),16 which vests both the IACtHR and domestic courts with the power to undertake judicial review of domestic laws on the basis of the American Convention of Human Rights,17 in turn obliging states to interpret any domestic legal instrument in accordance with the Inter-American corpus juris.18

Based on the conventionality control approach, the IACtHR has established itself as the center of regional norm-production, with the power to enforce such legal regimes even through the annulment of domestic norms.19 Thus, in cases where the Court has set precedent, the degree of freedom for national courts is limited when it comes to the interpretation or application of the American Convention on Human Rights.20 As a result, states have repealed and amended laws, courts have relied on the Inter-American corpus juris to decide prominent cases, and administrative agencies have created countless policies and programs to comply with the IACtHR orders on reparations.21

In its most extreme version, conventionality control may even imply a certain disregard for the very constitution.22 In Honduras, to take another example, the domestic Supreme Court decided to disregard (inaplicar) constitutional norms limiting the possibility of presidential re-election, because they contradicted the Honduran court’s interpretation of Inter-American standards; specifically, the domestic Court found that prohibiting presidential reelection was a violation of the right to political participation of the incumbent president.23 By doing so, the Supreme Court used Inter-American standards to undermine a central democratic safeguard, which sought to limit the power of caudillos by limiting the possibility of their re-election.24 These are, however, exceptional cases. For the most part, “conventionality control” provides the international legal basis for domestic judges to directly apply international law, and to use international human rights law as a parameter to review domestic legislation and to assess its compatibility with international norms.

Complementing the practice of the IACtHR and its implementation by domestic courts, transnational Inter-American law is also characterized by the inclusion of opening clauses in the constitutions of the region, which take different forms but, in general terms, grant human rights’ instruments a special rank in the hierarchy within the national legal system, thus creating the conditions for the direct effect of Inter-American human rights law.25 In most countries in Latin America, opening clauses have been put into effect by national courts through the reinterpretation of the so-called constitutional block (bloque de constitucionalidad), a legal institution which originally came to Latin America from France (via Spain) and which serves to integrate international norms into the national legal systems.26 The constitutional block has become the instrument through which national courts in the region justify the access, interpretation, and direct application of international human rights norms in order to review laws or to adjudicate on constitutional rights.27

Moreover, while there is increasingly a fair amount of horizontal communication, exchange, and influence among domestic courts, on the basis of their interpretation of international human rights law,28 a number of vibrant projects has been emerging with a focus on the particularity of Latin American legal scholarship and the promise of a South-South constitutional law and policy dialogue.29 This merit and long-term impact of these instances of horizontal conversation, though, remains to be seen.

III. Inter-American Constitutionalism

The combination of the top-down and bottom-up dynamics in the way that Latin American courts engage with international human rights norms, on the one hand, and the jurisprudence of the IACtHR, on the other, has facilitated the emergence of a veritable transnational system of public law in Latin-America.30 In contrast with scholarly work that acknowledges a legitimate variety of domestic approaches to international legal norms,31 the Inter-American regime is based on the idea of a single correct interpretation of international norms (that of the IACtHR) and that domestic courts should converge towards it. From the perspective of the IACtHR, Inter-American transnational law is less an exercise of “comparative international law”32 than an integrated hierarchical system of norms that is enforced by both international and domestic tribunals—what some commentators have critically labeled “Inter-American Constitutionalism.”33

It is important to acknowledge the Court’s expansive interpretation of its jurisdiction as it has tended to rely on it for its self-understanding as being on the right side of history.34 In a region where massive violations of human rights were occurring, and where amnesty was perceived by many victims of human rights violations to be just another word for impunity,35 the IACtHR understood its role as stepping in to do the job that domestic courts were unwilling or unable to do. The emergence of Inter-American constitutionalism has to be seen against the lack of debate in the 1990s about the direction constitutional law should (and would) take in the region: but in the face of domestic courts failing to provide an adequate forum for human rights cases, the IACtHR stepped in to bring justice to the victims of human rights violations.36 The relationship between domestic constitutional courts and the IACtHR was certainly never without frictions. For some, the decisions by the IACtHR amounted to an unwarranted intervention in domestic affairs, while others called into question the particular timing of the IACtHR’s intervention. Arguably, all these concerns the Inter-American constitutionalist would understand as merely “political.” From the perspective of the IACtHR, however, it seems fair to assume that its defenders found the basis of legitimacy for the Court in the assumption that the Court held the legal (and one could almost say moral) high ground, given that it was taking the cases and delivering the decisions that one had been hoping in vain for the domestic courts to do.37

But this constitutional, highly hierarchical, view of Inter-American transnational law faces some other challenges still. As states in the region have transitioned toward democracy, the IACtHR is increasingly called to adjudicate on human rights issued that concern identity or structural problems of Latin American societies.38 In these issues, the “moral high-ground” of the IACtHR is less clear—a fact that which domestic courts have been quick of grasp. A clear example is Argentina.39 In 2011, the IACtHR ruled that Argentina was responsible for the violation of the right to expression of Jorge Fontevecchia and Héctor D’Amico, two journalists who were condemned to pay a substantial compensation to former president Menem, after publishing information about the president’s alleged child, and the possible misappropriation of public funds in 1995. The Argentine Supreme Court confirmed this decision. The IACtHR ordered Argentina to render the Supreme Court decision ineffective and to reimburse costs and expenses to the petitioners.40

In 2017, the Supreme Court of Argentina rejected the IACtHR’s ruling, arguing that the international tribunal had no jurisdiction to review their decisions, as the highest court in the judiciary. In an interesting reversal of roles, the Argentinean Supreme Court considered the IACtHR’s decisions as incompatible with the American Convention on Human Rights, as the Convention gave the IACtHR no jurisdiction to revoke national decisions. Moreover, the Argentinean agents before the IACtHR also claimed that, even though Argentina recognized the binding nature of the decisions taken by IACtHR, the Supreme Court should decide whether its own decision is null and void, as a finding otherwise would collide with the Argentinean separation of powers by giving judicial powers to the executive branch.41

To be sure, much of this resistance to the domestic application of international law in Latin America is part of a wider strategy to avoid compliance with international decisions. Overall, states in the region have tried to limit the Inter-American system’s impact, for example, by withdrawing funding, which is to be expected from governments accused by an international organ of violating human rights.42 But, as Karen Knop has suggested for domestic courts in general, the domestic interpretation of Inter-American standard by Latin American courts is not simply a conveyor belt that delivers international law to the people, but instead implies a process of translation.43 In that process of translation, other challenges to Inter-American transnational law emerge; in particular, with regards to a reasonable disagreement over the democratic legitimacy of such a profound intervention in domestic public law,44 which reflects a “maximalist” understanding of international adjudication that is not required by the American Convention.45

IV. Democracy in Inter-American Constitutionalism

One of the key challenges for the hierarchical mindset of Latin American constitutionalism is the normative question of the standard of review: What is the appropriate level of deference that the IACtHR should have toward domestic decision makers? This section argues that Inter-American constitutionalism can only provide one answer to that question: no deference at all. From the hierarchical perspective, in the context of a clear legal precedent adopted by the IACtHR, the notion of “conventionality control” requires that the regional human rights tribunal is always strict with regards to national decision makers—regardless of whether they hold a certain level of domestic democratic legitimacy.

A “standard of review” refers to the level of scrutiny that an adjudicator applies when reviewing the decision of a lower court or of another institution.46 Put simply, a “standard of review” sets out the questions that will be asked of the primary decision. Thus, in domestic law, standards of review are often pictured as a continuum, with a completely new review of the primary decision on one end and complete deference to that decision on the other.47

The connection between the standard of review and democratic legitimacy emerges in at least two senses. First, the primary decision may carry some kind of democratic pedigree due to the way in which the decision maker was elected, or to the process through which the decision was reached. In that case, such democratic pedigree may play a role in deciding the appropriate standard of review—most usually by a triggering a more deferent approach toward a more democratically made primary decision.48 Second, the primary decision may hinder the democratic process—for example, if imposes limits to the possibility of a democratic debate. That is the case, for example, in John Hart Ely’s argument for judicial review as a mechanism for “representation reinforcement” (that is, for a judicial intervention to boost the process of democratic representation in, for example, Congress): if the process of democratic representation fails, then judicial review is in principle justified,49 and hence, I would add, a stricter standard of review is justified.

Most international legal regimes leave the question of the standard of review open for the relevant court to decide. That is also the case with the IACtHR, which has been reluctant to specify its own approach to standard of review. In contrast, the European Court of Human Rights has developed, through its “margin of appreciation” doctrine, one of the few analytical tools in international law that explicitly discusses the level of scrutiny to be applied when reviewing domestic measures.50

It is well-known that the “margin of appreciation” refers to the “‘breadth of deference’ that the Court is willing to grant to the decisions of national legislative, executive, and judicial decisionmakers.”51 The “margin of appreciation” is a form of standard of review through which an international court gives weight to the reasoning of the primary decision maker for reasons of democratic legitimacy, common practice of the states, or expertise.52 The IACtHR, though, has not followed adopted a margin of appreciation doctrine. While the IACtHR has used the expression on certain occasions, it seems to be referring to the traditional leeway international law gives states to configure their own domestic law to comply with international legal obligations, rather than a deferential standard of review. Thus, in Herrera Ulloa v. Costa Rica and in Barreto Leiva v. Venezuela, the IACtHR explicitly referred to a “margin of appreciation,” but used the term as a shortcut to underscore states’ sovereign right to regulate domestic remedies.53 Similarly, in Castañeda Guzmán v. Mexico, the IACtHR also held that states had a “margin” in configuring their own electoral systems, as long as they were not in violation of the American Convention on Human Rights.54 Even in cases where the facts would have been conducive to the application of the “margin of appreciation” doctrine, the IACtHR has declined to do so.55

Some scholarship in Latin America argues that the IACtHR does adopt some level of a “margin of appreciation.”56 However, this observation is unfounded. While the IACtHR interacts with domestic decision makers in an increasingly close and sophisticated manner, not all of these interactions can be read as expressions of deference, or of the application of the “margin of appreciation” doctrine. In particular, three distinctions need to be made. First, as was pointed out earlier, it is not uncommon for international courts to give states some flexibility to arrange their domestic laws to comply with international legal obligations. However, I propose that this discretion is different from a deferential margin of appreciation. While the latter acknowledges that international human rights instruments will be interpreted differently in varying cultural and social context, and allows courts to take into consideration such differences in their adjudication, the former acknowledges no legitimate variation in the interpretation of the human rights instruments (as the margin of appreciation does), but gives states certain flexibility with regards to the means to fulfill that single legitimate interpretation of the international legal obligation.57

Second, there is an increasingly complex dialogue between the IACtHR and domestic courts,58 and much of this dialogue implies a certain consideration of the reasoning of domestic courts.59 This dialogue does not imply, however, that the IACtHR gives primary decision makers a “margin of appreciation” in their compliance with their human rights obligations. And, finally, the IACtHR often frames its decisions as a problem of proportionality.60 This framing usually requires the Court to consider the primary decision maker’s own definition of a domestic measure’s structure and objectives as elements of a proportionality test. However, this consideration does not imply a particular standard of review as, even in the context of a strict proportionality analysis, a court can be more or less deferential.61 In fact, the IACtHR has held that its analysis of proportionality excludes the relevance of the “margin of appreciation” doctrine.62

Why then is there this reluctance toward deference? Despite the Court’s formal silence, the rationale behind this reluctance has been clearly stated in comments made by Justice Cançado Trindade, the former president of the IACtHR:

How could we apply [the margin of appreciation doctrine] in the context of a regional human rights system where many countries’ judges are subject to intimidation and pressure? How could we apply it in a region where the judicial function does not distinguish between military jurisdiction and ordinary jurisdiction? How could we apply it in the context of national legal systems that are heavily questioned for the failure to combat impunity? (…) We have no alternative but to strengthen the international mechanisms for protection…Fortunately, such doctrine has not been developed within the inter-American human rights system.63

Overall, then, the IACtHR has preferred to remain ambiguous about its own standard of review. This lack of clarity implies the Court’s preference for a very specific, nondeferential standard of review that seems tied to the Court’s own view of hierarchical constitutionalism. Despite a couple of haphazard uses of the “margin of appreciation” doctrine, the IACtHR has preferred to avoid adopting a standard that would give explicit deference to the primary decision-maker.64 According to Justice Cançado Trindade, in a context of widely perceived failure to domestically prosecute gross violations of human rights, the primary decision maker cannot enjoy much deference—this is a clear choice in favor of a hierarchical reading of Inter-American transnational law that, as will be discussed in the second half of this section, gave ground to one of the most controversial decisions ever made by the IACtHR.

A. Gelman as an Expression of Inter-American Constitutionalism

Perhaps the clearest expression of the IACtHR’s hierarchical, no-deference constitutional mindset is in the Gelman v. Uruguay decision.65 The case concerned Macarena Gelman, whose Argentinean parents were captured, tortured, and killed by the Uruguayan military in 1976, through a joint Argentina-Uruguay action under “Operación Cóndor.” Gelman’s mother was seven-months’ pregnant when she was captured and gave birth while in captivity. After her mother’s forced disappearance, Gelman was raised by a Uruguayan policeman and his wife, who were unaware of her real identity, until a paternal grandparent managed to track her down in 2000.

These facts are mostly undisputed and were confirmed by an official “Peace Commission” report of 2003.66 However, prosecution of the perpetrators was prevented by the 1986 Uruguayan “Expiry Law,” which granted amnesty to members and agents of the dictatorship. The law’s constitutionality was upheld by the Uruguayan Supreme Court in 1988 by a three-to-two majority vote. In 1989, a proposal to derogate its first four articles was rejected in a national referendum, with 58 percent voting in favor of the law. Later on, in 2004, the Supreme Court denied a motion to have portions of the law declared unconstitutional. However, by 2009, the Supreme Court finally held that certain elements of the law were unconstitutional. Six days after this last decision, the proposal to derogate the same four articles of the law was subject to a referendum for a second time. The law stood by a 52 percent majority.

Gelman provides a litmus test for the IACtHR’s approach to deference. The “Expiry Law” was adopted by Congress and, in three decades, was reviewed thrice to determine its constitutionality by a relatively independent domestic Supreme Court. Moreover, it was subject to a national referendum not once, but twice. At a purely procedural level, it is hard to think of a domestic decision that has a better formal democratic pedigree.

However, the law openly conflicted with a consistent theme in Inter-American jurisprudence, especially in relation to the democratic transition, which emphasizes the obligation of states to ensure victims’ right to the truth,67 to a judicial process, and to full reparation for wrongdoing.68 By the time of the Gelman case, the IACtHR had already rejected blanket amnesties in transitional justice processes in Peru.69 The challenge for the Uruguayan “Expiry Law” came from the 2001 Barrios Altos70 decision and the 2006 La Cantuta71 decision. In the La Cantuta decision, specifically, it was held that amnesties constituted a violation of the American Convention on Human Rights and therefore “lacked legal effects.”72

But the Peruvian amnesties, if understood in their context, prove to be a very different animal from the Uruguayan “Expiry Law.” The Peruvian amnesties were, in fact, “auto-amnesties,” adopted by a Congress put in place by the same government responsible for the atrocities after President Fujimori closed the democratically elected Congress in his 1992 “auto-coup.”73 The Uruguayan situation, on the other hand, was quite different: it was adopted by an independent Congress, and was reviewed by a Court, and was accepted in two referendums. Despite these important differences, with strong statements such as those made in the Barrios Altos and La Cantuta decisions, the IACtHR could hardly change its position when the Gelman case came about. It comes, therefore, as no surprise that the Court maintained its strict no-deference standard of review, and held that the Uruguayan “Expiry Law,” despite its democratic pedigree, was still in breach of the American Convention, and had to be reformed.

The Court thus drew a line between democratic support for a measure and its legality under human rights law, as the former does not imply the latter. Human rights, for the Court, belong to a sphere of public decision-making that is immune from majoritarian rule. For the Court:

the fact that the Expiry Law of the State has been approved in a democratic regime and yet ratified or supported by the public, on two occasions, namely, through the exercise of direct democracy, does not automatically or by itself grant legitimacy under International Law (…)

The bare existence of a democratic regime does not guarantee, per se, the permanent respect of International Law (…) The democratic legitimacy of specific facts in a society is limited by the norms of protection of human rights recognized in international treaties, such as the American Convention, in such a form that the existence of (a) true democratic regime is determined by both its formal and substantial characteristics, and therefore, particularly in cases of serious violations of (peremptory) norms of International Law, the protection of human rights constitutes a(n) impassable limit to the rule of the majority, that is, to the forum of the “possible to be decided” by the majorities in the democratic instance (…).74

The Gelman decision clearly shows how democracy suffers under the hierarchical constitutional mindset. Democracy, as an Inter-American value, has been left to the interstate dynamics of the Organization of American States, through an ill-functioning “Democratic Charter.”75 And, when considered in the transnational context of human rights adjudication, democracy is not prioritized. Following a strict, hierarchical constitutional mindset, the IACtHR staked its legitimacy on a strategy that is the exact opposite of democratic embeddedness. By not being embedded in Uruguay’s political process, and not adopting a deferential standard toward domestic electoral decision-making, the Court was able to justify its controversial decision. In a way, the IACtHR purposefully placed itself outside of Uruguayan politics and drew an external and artificial line between what could and could not be decided by local democratic processes. In Gelman, the “Expiry Law” was “outside” of what was decidable by the IACtHR, and hence unlawful under the American Convention of Human Rights.

V. Legal Hierarchy and Democracy in the Inter-American Legal Space

The “constitutionalist” reading of Inter-American law focuses on hierarchy. Under the doctrine of “conventionality control,” decisions by the IACtHR have higher status than decisions by other decision makers in the region—an approach that is reinforced by the text of, and scholarly work concerned with, domestic constitutional clauses, which are mostly focused on the hierarchical status of international law in domestic legal systems.76

As was expected, the Gelman decision drew criticism.77 More specifically, scholars in the region found the Gelman precedent problematic in three ways. First, they argued that the IACtHR overlooked that “reasonable and persistent differences of opinion persist with regards to justice and rights.”78 Second, scholars argued that the Court was not “sufficiently respectful to democracy or, more precisely, to what local communities democratically decide.”79 And third, the decision was criticized because the regional tribunal seemed biased toward a particular method of criminal punishment (i.e., prison), and failed to consider other alternatives that may provide a stronger basis for a democratic transition.80 This section will discuss the thrust of the first two critiques and will assess them from the perspective of the democratic legitimacy of the IACtHR.81

While the reasoning of the Gelman decision is a clear example of an ill-conceived hierarchical constitutional view, its critics also build on, and employ, the hierarchical mindset. As will be discussed in this section, the critique misrepresents both the indeterminacy of human rights, and the possibility of a regional, Inter-American, democratic process. Ultimately, the critics of Gelman are as focused on hierarchy as the Court is, but they focus on arguing against an allegedly unjustified hierarchy—though hierarchy nonetheless.

Those who attack Gelman make the case that the Court’s decision should not have primacy over domestic democratic decision-making. However, this focus on hierarchy is too static.82 Inter-American constitutionalism, and its critics, conceive of interactions between domestic decision makers and the IACtHR as a matter of discrete encounters that happen only once and never again. This problem is well known in game theory, where the difference between single (isolated) and iterated games has been studied extensively.83 Inter-American constitutionalism, I suggest, seems to believe that the structure of public law is immutable, and all that agents can do is simply adapt to it, trying to get whatever benefits they can reap from an all-powerful center of norm production.

However, this is not the case. Inter-American law does not exist in a vacuum and is not made up of discrete utterances of law. It is the expression of, and forms part of an ever-shifting Inter-American legal space. I suggest that this spatial approach provides the basis for a different conceptualization of Inter-American transnational law, which can be helpful in better thinking of the challenges that the IACtHR faces today.

My approach to a legal space here, which I have previously presented in the context of a global regulatory space,84 and now apply to the Inter-American legal system, differs from other uses of Latin-American legal space in regional scholarship. Comparative law scholars, specifically, have proposed the notion of an “Euro-Latin American legal space” as a way to describe the “formation of European legal science from the point of view of Latin-America legal elites who partook of that project, used their resources in the creation of the legal infrastructure of their own countries and, at the end, had to endure the strictures and the hierarchies that the network imposed on them.”85 My intention here is not to trace the geopolitics of the “Latin American legal tradition” in comparative law (if there ever was one). Rather, the approach to legal space in this chapter seeks to capture some of the dynamic interactions between international norms and institutions that Inter-American transnational law, underscoring its dynamic nature and the limited potential of the constitutionalist mindset.

Thinking in terms of constant interaction between domestic decision makers and the IACtHR can help us to conceive of Inter-American law and institutions in reference to other norms and institutions. In this sense, the spatial metaphor allows us to better understand, as Peer Zumbansen has pointed out, the “identification of constituted spheres of rule creation, enforcement, and political order.”86 To be sure, use of the spatial metaphor runs the risk of reifying a contingent demarcation of “Inter-American” jurisdiction, as it obscures the question of the external limits of said space and the varying degree of the power within it. There are many questions that follow the use of this spatial approach, such as: Is the extraterritorial application of the American Convention of Human Rights an exercise of power within the Inter-American legal space? Are the physical areas controlled by the Mara Salvatrucha gang in Honduras or the former FARC guerrillas in Colombia part of that space?

Nevertheless, the spatial metaphor here allows us to frame the issue in opposition to the hierarchical narrative that is dominant in Inter-American law.87 It allows us to convey the image, painfully absent in the regional Court’s own narrative of itself, that Inter-American norms are not discrete utterances, but instead are part of a wider landscape in which the temporal and the permanent help to define each other. After more than a decade of debates about fragmentation88 and regime-collision in international law,89 it seems clear that the structure of the international legal system is one of overlapping normativity. Scholarship that recognizes such proliferation seems focused, though, on considering such specialized regimes, and their respective institutions, as self-contained systems that compete, cooperate, or dominate each other.90 Even more critical work that underscores the importance of hegemony continues to depict each regime as a self-standing unit that is eager to dominate other self-standing units.91

I have described earlier the approach of Inter-American constitutionalism, which posits that Inter-American law trumps domestic legal systems, and of its critics, who propose that the hierarchical relation should be the other way around. In contrast, this chapter proposes thinking of an Inter-American legal space as a way to focus on the process of collective construction of meaning in the context of Inter-American adjudication. Through this approach, the question of hierarchy loses relevance. It is not that the regional Court has hierarchy over domestic decision makers, but rather that the Court is one more participant of the Inter-American human rights community of practice. And, as such, the Court’s decision carries some normative weight, but is also restrained by the consensus of the community. The remainder of this section will engage with two of the main critiques of Gelman and, through this, will discuss the relevance of the Inter-American community of human rights practice and its impact on the democratic critique of transnational human rights adjudication.

A. Communities of Practice in the Inter-American Legal Space

As hinted earlier, the first line of critique against the Gelman decision relates to the “fact of disagreement.” Argentinean scholar Roberto Gargarella, a vocal critic of the decision, argues that “we disagree over what (human) rights should be, and what their content and contours are,” and therefore “we should not simply treat the idea of rights as isolated from or lacking any contact whatsoever with the notion of majority rule.”92 This critique, while appropriate in targeting the IACtHR’s definition of the “non-decidable” issue in the Gelman case, still misrepresents the implications of the indeterminacy thesis in human rights.

Human rights texts fail to define, in themselves, the outcome of a particular conflict of rights. In their indeterminacy, human rights only find content then in a contextual process of interpretation and decision-making. As Martti Koskenniemi pointed out almost two decades ago, “rights do not exist as such—‘fact-like’—outside the structures of political deliberation. They are not a limit, but an effect of politics.”93 Ultimately, rights-talk “runs out,” and finding an appropriate solution to specific rights-conflicts requires that the adjudicator turn to other tools of argumentation, outside of the text establishing these rights. Legal materials (such as the definition of a “right”) always fail to provide a univocal outcome—a reality that opens the Inter-American legal space to all sorts of strategic behavior on behalf of the interpreter,94 often through the use of argumentative devices such as rule/exception structures,95 or proportionality analyses.96

The IACtHR plays down such indeterminacy of human rights in Gelman when it fails to recognize that its application of the Peruvian amnesty jurisprudence is not the only possible outcome but rather one of several reasonable possible answers. That is the thrust of Gargarella’s “disagreement” critique, and he is correct in pointing it out. However, that is what courts do—not only the IACtHR but all courts when they mobilize legal meaning in such a way that (dissenting opinions notwithstanding) they present their particular solution as the only possible answer.97

In terms of legal reasoning, Gelman is not different from any human rights case, as they all involve indeterminate rights whose interpretation is connected to their political context. However, Gargarella goes wrong when he suggests that the democratic pedigree of the Uruguayan “Expiry Law” makes Gelman so special that the IACtHR should not have posited a nondeferential standard of review as the only right answer. On the contrary, the mere fact that the IACtHR fails to draw attention to the contingency of its argumentative choices (and hence, to the latter’s deep link to the wider political process) does not make Gelman a badly decided case, but rather, makes it a squarely traditional human rights decision.

Legal operators (judges, litigants, academics, and states) are aware of this indeterminacy. However, such an awareness does not imply that all outcomes are equally acceptable as a matter of fact. Indeterminacy does not simply mean that “law is politics—end of the discussion.” On the contrary, certain outcomes are preferred, and the structural bias of institutions is mobilized to achieve those outcomes.98 It may be asked, which outcomes are preferred? In the context of human rights indeterminacy, acceptable outcomes are selected by the consensus of an Inter-American community of human rights practice99: a group of people that interact, in the framework of an Inter-American common law of human rights,100 to push their own agendas and fulfill their mandates.101 This community is made up of civil society organizations that bring cases before the IACtHR, grassroots organizations that protect victims on the ground, clinics at law schools that file amicus briefs, domestic courts that interpret and apply that common law, civil servants who work on human rights for domestic governments, scholars writing and teaching Inter-American human rights law, and, of course, the IACtHR itself, among others.102

Thinking in terms of hierarchy, as both the Court and its critics do, hinders us from appreciating the relevance of the community of practice in constraining judges in human rights adjudication. The idea of an Inter-American legal space, however, allows us to do so. All of these participants have different, even conflicting, views of the Inter-American common law of human rights. The community of practice is not a top-down hegemonic regime, but instead, shares a common understanding of what they are doing and why.103 Such is the function of decisions like Barrios Altos/Cantuta: beyond being statements of international legal obligation, they are expression of the consensus of a community of practice, around which that same community interacts. Gelman was a reiteration of the consensus of the Inter-American community of practice, crystallized by a legal utterance of the IACtHR, that establishes a nondeferential standard of review when dealing with amnesties for gross violations of human rights. Therefore, despite being textually free to consider other outcomes (in the sense that human rights texts are indeterminate), the IACtHR is restrained by the consensus of the Inter-American human rights community of practice—which is a community that, ultimately, will play a key role in implementing the Court’s order. To be certain, there are few consensuses as clearly crystallized in the community of practice as the nondeferential standard of Barrios Altos/Cantuta and, now, of Gelman. The fact that the IACtHR is not explicit about its strategy to navigate the tension between textual freedom and adjudicatory restraint does not make it wrong. Instead, it makes it accountable in the context of the Inter-American space.

Consensus in communities of practice is constantly changing and can be steered in one direction or the other. This interaction is the nature of the legal space, as discussed earlier. The community’s behavior is influenced by the consensus (such as the nondeferential standard) and vice versa. Gelman itself is a crystallization of the current consensus and, at the same time, is an effort to reinforce it. In the community of practice, framework, each actor proposes its view of Inter-American human rights standards, and through continuous interaction with other actors, the “norm” becomes settled—and may be unsettled later again, by further interaction. It makes sense then, that the IACtHR defends that the strict nondeferential standard as applied in Gelman (that is, as applied to a domestic decision with a very high local democratic pedigree) is the only right decision allowed by human rights law. But if one stands outside Court’s position, it is also apparent that the nondeferential standard applied in Gelman is part of an always shifting consensus within the community of practice.

B. Regional Democracy in the Inter-American Legal Space

This constant interaction of the community of practice creates a second aspect of the Inter-American legal space that escapes both the Court in Gelman and its critics. The notion of space as an analytical lens allows us to understand that the IACtHR is shaped not only by national political context but also by Inter-American political processes, including the Inter-American human rights community of practice.104 Through the community of practice’s constant interaction, human rights indeterminacy further forges a political process that is distinct from domestic politics and is also different from the principal-agent relationship between the Organization of American States and its members.105

As was mentioned previously, Gargarella’s critique of Gelman focuses not only on the problem of reasonable disagreement but also on the appropriate consideration that the IACtHR should give to domestic democratic processes. In essence, Gargarella argues that the Uruguayan “Expiry Law” should be distinguished from prior amnesties (for example, those in Peru) due to its democratic pedigree. For him, the standard of review is in a negative relationship with the domestic democratic process of the primary decision. This critique suggests a sliding scale, of the following kind (see Figure 39.1).
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Figure 39.1 Standard of international review and the democratic legitimacy of domestic decisions.





Following Gargarella’s argument, the domestic democratic pedigree is the independent variable (as it is given, not decided by the Court, represented on the X axis), and the strictness of the standard of review is the dependent variable (as it is decided by the Court as a function of the democratic pedigree, represented on the Y axis). In the graphic, then, the higher the domestic democratic pedigree of the measure, the less strict the standard of review should be or, put otherwise, the more deferential the IACtHR should be toward the primary decision. Conversely, the lower the democratic pedigree, the stricter the standard of review and the less deferential the IACtHR should be toward the primary decision.

Gargarella’s view, then, is not necessarily in conflict with the Gelman approach.106 The Gelman decision does not give us evidence that the IACtHR rejects a movable standard of review with democratic pedigree as the independent variable. A difference, though, does emerge with the IACtHR’s approach to issues that are “non-decidable” through domestic democratic means. Regarding those cases, such as with amnesties, the Court suggests that a strict standard of review is always applicable, regardless of the domestic democratic pedigree of the domestic measures (represented above by the dotted line). Critics, in contrast, argue that cases such as Gelman are not “non-decidable” but instead should be decided in reference to the same sliding scale. For these critics, then, Gelman should be subject to a low standard of review given its high domestic democratic pedigree, as represented by the “Gargarella” point in the graphic.

I find it difficult to agree with the Court’s reasoning when drawing the line of what constitutes a “non-decidable” issue. Gelman builds a firewall around human rights adjudication, shielding it from democratic decision-making that would require a much stronger justification than the Court provides. Such a firewall not only ignores that the indeterminacy of human rights but also implies a deep connection between the political process and adjudication and is ill-advised strategically, as it paints the Court as completely aloof to the democratic potential in the region. By adopting a nondeferential standard of review based on an alleged issue that is “non-decidable” at the domestic level, the Court tries to extract itself from the domestic political process but in fact ends up right in the middle of the Uruguayan political debate. As Duncan Kennedy has insightfully pointed out, a strict nondeference stance is always “based on a simplistic distinction between legal interpretation and law-making. (The judge) cannot escape the usurpation charge simply by ignoring the role of politics in law.”107 Gelman’s critics, indeed, charge the Court with the usurpation of the local democratic process.

The answer, though, is not in adopting a deferential standard of review, as the critics suggest. Gelman serves an important function, as it sends a clear signal to the Inter-American human rights community of practice that is active in the Inter-American legal space (particularly with an eye to future amnesties backed by plebiscites in other countries, such as Colombia or Venezuela). Adopting a deferential standard of review would imply giving up on this process of signaling, and thus giving up on the Court’s effort to maintain the current consensus of the community of practice with regards to amnesties of gross human rights violations.

However, the Court’s strategy of appealing to “non-decidable” issues seems too blunt an instrument. It is unnecessary to create exceptions to the moving scale of the standard of review described earlier and shield human rights adjudication from democracy, as the Court did. The IACtHR needs to ponder democratic legitimacy and the appropriate standard of review in all of its decisions. However, it must consider not only the national democratic process but also the democratic process of the Inter-American legal space as whole in which the Inter-American community of practice engages daily.

Critics often focus solely on national political processes and fail to take into account the regional process of democratization in which the IACtHR plays a transversal role. It is true that the Court should be more deferential to a primary decision with a high democratic pedigree, but such a democratic pedigree needs to be considered in light of regional changes. Further, democratic pedigree must not only be considered in reference to national electoral processes but also in reference to a primary decision’s potential impact on the democratic process of the region as a whole. Even if the Uruguayan “Expiry Law” had a sterling national democratic pedigree, it might have had lower regional democratic pedigree—particularly considering the potential impacts of a deferential Inter-American standard of review on the process of democratization in countries in the region outside of Uruguay. If that is the case, a deferent stance toward the Expiry Law could pose a risk for democracy at the regional level. If the regional democratic pedigree is low, then it would have been perfectly reasonable for the Court to apply a strict standard of review without having to use an ill-defined criterion of “non-decidable” issues.

Ultimately, Gargarella’s second line of critique against Gelman depends on an extremely narrow and national definition of democracy. Of course, thick electoral processes of representation only exist at a national level in Latin America. However, this approach seems to be too reductive, as if democracy were only possible at the level of the nation-state. If one is open to the idea of democracy beyond the state, then the Inter-American scale of the appropriate standard of review should consider that wider notion of democracy.

Inter-American transnational law is a democratic undertaking that, by definition, applies to the whole of the Inter-American legal space—the IACtHR is embedded in that regional political process as well. This is not to say that Inter-American democracy is an extension of national democracies—it is, of course, different in character, institutions, and depth. However, it exists as part of wider regional political processes that are transnational. Transnational law in the region is, to borrow an expression from the global administrative law literature, a “democracy striving” undertaking.108 Gelman’s critics simply ignore this wider regional process by focusing solely on national electoral democracy. In doing so, they end up depriving the IACtHR of its pivotal role as a key promoter of a regional democracy that complements and reinforces national democracies.

VI. Conclusion: Good Faith in Standard of Review Definition

This chapter takes up the question of the democratic legitimacy of human rights adjudication in the Inter-American legal space and explores it in reference to the IACtHR’s Gelman decision. It argues that the balance between the appropriate standard of review and the democratic pedigree of the primary decision is indeed fundamental to the democratic legitimacy of the IACtHR. And yet, such democratic balancing needs to be done in reference to a regional (and not solely national) process of democratization, in which the Inter-American community of human rights practice plays a central role.

Part of the discussion in this chapter is built upon an open recognition of the indeterminacy of human rights law. Such indeterminacy creates a deep link between adjudication and the political process, which in turn feeds back into the determination of the appropriate standard of review. The IACtHR is reluctant to underscore such indeterminacy and is, consequently, reluctant to accept the contingency of certain legal outcomes over others. I argued in this chapter, in a descriptive way, that such reluctance is not surprising, given that this is what courts often do when faced with open-ended texts. In the context of the Gelman decision, it is therefore not surprising that the IACtHR presented its nondeferential stance as a the only right legal answer to a difficult question.

Following this decision, the normative question that emerges is: How open should the IACtHR be when considering the trade-offs between deference to the primary decision maker and nondeference to the primary decision maker? One alternative is to be aware of human rights indeterminacy and still act as if a strict nondeferential stance is the only legal option available. This may be achieved by deploying a “non-decidable” issue kind of argument, for example. However, this is a bad faith answer and risks encouraging other actors of the community of practice to engage in bad faith interpretations of human rights texts because they, too, know that the Court’s answer is contingent, and thus act accordingly. This scenario would be characterized by a hermeneutics of suspicion which seems undesirable in the region.109 The IACtHR should develop a vocabulary that would allow it to transparently consider the democratic pedigree of primary decisions without having its hands completely tied by domestic electoral processes. To that effect, the notion of regional democratization as a correlation to a regional standard of review seems to be a useful staring point to unpack the Court’s contribution to achieve the democracy we want, and not only to defend the democracy we already have in the region.
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Horatia Muir Watt




I. Introduction: The Political Economy of Private International Law

Arguably, private international law is the closest the law gets at present to understanding, framing, and governing the “transnational” dimension of social and economic interaction in any systematic way.* The horizon of the “transnational” refers to a space beyond the state and, generally, by (hasty) assimilation, private (meaning “nonpublic” and “nonpolitical”) interests. In turn, private international law’s traditional scope has been the activities of private actors that straddle state boundaries. Conversely, classical public international law takes the view that all political interaction outside the domestic sphere occurs through the medium of nation-states. The “private,” in this conception, expresses the confluence between a field of law (private law) and a category of interests (issues not involving the public order); it is taken as a clear indicator of the absence, beyond interaction between states, of any issue involving transnational political power. Yet the private and the nonstate can be the loci of highly political conflicts, just as sovereignty understood as supremacy or autonomy may vest in powerful private actors. It is here that private international law can be seen to have significant implications for global governance. Among these, the focus of this chapter is the invisible but crucial contribution of this particular legal field to the infrastructure and regulation of the world economy, to the extent that it involves entities, regimes, or relationships that belong to the realm of private law. In a domestic setting, it is already easy to overlook the fact that “(t)he basic elements of global economic and political life—capital, labour, credit, money and liquidity as well as power and right—are creatures of law. Law not only regulates these things, it creates them.”1 The same observation is clearly valid for the institutions of private law (contract, property, debt, corporations, etc.), which provide the backdrop against which international markets and credit, foreign investment, and contractual value chains—the building blocks of informal empire2—first developed and continue to operate. It provides, as it were, the background rules which determine the balance of power between various interests and has constituted the means through which nonstate global power has been asserted and structured. A similar public international law perspective would be to say that statehood and sovereignty, for example, allocate bargaining power among groups with conflicting projects (religious and secular institutions, majority and minority communities, local elites and foreign economic interests and local populations, etc.).3

The traditional function of private international law as a discipline is to define the legal regime applicable to private actors in their cross-border activities, when potentially subject to conflicting regulation.4 This regime is composed of rules which serve to designate the governing law, define the scope of jurisdiction, and determine the status of foreign judgments or arbitral awards. Such issues were long considered statistically marginal (insofar as they were nondomestic) and (framed as private law disputes) politically insignificant. By contrast, public international law provided the grand directions of world society. However, it is difficult not to see that the terms in which the revelations of an Edward Snowden are dealt with in terms of freedom of expression, or the acceptance or refusal of jurisdiction in cases of corporate misconduct (from human rights violations to toxic torts) abroad, has a far greater impact on the functioning of civil society and a far more significant footprint in terms of the global political economy, than policymaking in more traditional venues.

However, the ways in which the background rules of private law determine the balance of power within the global economy are difficult to identify to the extent that the reach of any given legal system and its combination with other potentially contradictory sets of national regulation are uncertain. Global trade, finance, and investment, therefore, are regulated by public institutional steering mechanisms against an unstable mosaic of private law rules which determine the validity of contract and value chains; transactions on capital markets; arbitration; the status and governance of corporations; the secondary market for sovereign debt, and much more. The specific contention here is that private international law, which allocates the various sets of applicable rules on all these points to the extent that they involve private, usually corporate, actors, has served above all to dispense them from the regulatory constraints to which they might be subject in a domestic setting. It has thereby provided the building blocks which have allowed capital to expand beyond borders and the pursuit of profit to develop to the detriment of competing values beyond control. Borrowing vocabulary used in science and technology studies, it can be said that the economic and social phenomenon of transnational power has been very largely “co-produced” by private law.5 Private international law makes a decisive contribution to the discipline (or the indiscipline) of the various phenomena which shape the global political economy (whether corporate power, nonstate standards, international arbitration, foreign investors’ property rights, or more) in two distinct ways. On the one hand, paradoxically, it turns a blind eye to the very phenomena which it appears specifically equipped to govern, thereby reinforcing the hiatus between the reach of state regulation and the global processes of production and markets. Neither multinationals, nor value chains, nor private transnational authority are part of its vocabulary. Through particular understandings of the public/private divide; assumptions about sovereignty, authority, territoriality; contractual forms of dispute resolution, it shields private actors from the reach of national policies or—a way of saying the same thing—“de-fuses” mandatory laws and thereby disembeds markets from national regulation.

On the other hand, beyond this form of (de-)regulation by omission, private international law has sanctified private contractual autonomy to an unprecedented degree. It has allowed private choice of law to override national regulation in public and private fora alike, while liberalizing the free movement of judgments and awards thus obtained. Combined, these two contributions result in an expansion of corporate actors as powerful as sovereign states, but also result in the triumph of “charismatic” authority such as international arbitration and rating agencies; the rise of soft law and standards in value chains or contractual networks, the financiarization of the economy, the privileged status of foreign investment, and the muzzling of free expression. In all such cases, the legitimacy for unaccountable global private profit can be found in the rules of private international law. Their operation illustrates Saskia Sassen’s astute observation that globalization processes which apparently undermine state sovereignty (and state law) and lead to the perception of a loss of control, originate in, and are encouraged by decisions made within these states themselves.6 In acceding to “regulatory liftoff” with the help of private international law,7 capital has structured the chains of finance, production, supply, and markets so as to ensure its autonomy from more public or collective concerns. Similarly, moreover, it has organized its own forms of authority, which arbitrate, enforce, and legitimize these structures. The law applicable to private economic transactions has served the free global market for legal products and services, allowing regulatory arbitrage between laws of various content pursuing dissimilar goals.8 Its key operative tool is the venerable principle of “party autonomy,” which grew up in the very different context of liberal, domestic contract law. Theorization was provided by economic accounts of interjurisdictional competition through free party choice, which could induce a globally optimal result across the board. Empowerment of economic actors to navigate various domestic laws through similar regulatory arbitrage is at the heart of global financial markets;9 it also facilitates regulatory competition on a transnational scale. Such “barrier-crossing”10 in respect of social, environmental, and human rights standards illustrates the way in which (public) law becomes (private) commodity. It also shows how law facilitates accumulation by dispossession11 on a global level.

II. The Technologies at Work

What are the legal tools with which private international law silently defines the background rules of the game, while its more politicized public international counterpart multiplies the normative declarations as to how the work should be governed? Several private international legal moves impact directly upon the bargaining power of the various actors involved. They consist in ensuring regulatory “liftoff” for private entities, screening them if need be from liability, allowing private authority but excluding correlative accountability, creating foreign investor privilege, reinforcing nonstate sovereignty, and subordinating public sovereignty to market interests. None are in any way inevitable, even if they are often made to appear so. They can be grouped together under three types of legal technologies: disembedding actors and markets;12 fragmenting territories and disconnecting legal regimes; and muddling the public/private distinction.

A. Disembedding

Disembedding takes place in two ways. It involves empowering private actors to rise above the law by contract, while deactivating the breaks and control devices which channel their conduct. Then it ensures the widest possible support for arbitration, through which public regulatory issues can be decided in ways that are enforceable or influential beyond the contracting parties.

1. Private Autonomy

Arguably the most significant principle of contemporary private international law, “party autonomy,” or contractual freedom of choice of the governing law,13 also fulfills a key function within the political economy of private ordering in today’s global context. It empowers private actors to harness state legislation to the needs of their cross-border transaction and ensures that their contractual choice of forum (whether public or private) is widely enforceable.14 It is generally presented as doubly subordinate to the requirements of the rule of law. Firstly, there is a condition of internationality, which is supposed to prevent domestic contracts from circumventing local public policy. The idea here is that no state has any exclusive claim to regulate a case which has cross-border elements. Secondly, the chosen law is required to be of state (public) origin or at least effectively in force in (any) given country, so as to prevent parties from “cherry-picking” and inventing their own regime. However, neither of these requirements, in the contemporary legal context, actually fulfills the function of safeguarding the public interest for which it was designed. On the contrary, as currently framed, both of them create a hiatus between the rules and practice of international contracting.

Private actors attain “regulatory liftoff” because the liberal state has renounced—or has been constrained by competitive economic forces to give up—the means to ensure the primacy of its own (or another’s) public policy regulation over “private legislation.” Since it is unrealistic to expect arbitrators or foreign courts to apply mandatory rules in the same way as would national courts, the principal means of preventing abuse or violation of crucial policies is by imposing a “second look” at the judgments or awards issuing from the chosen forum.15 However, this control ex post is in decline: it is either impracticable (when no enforcement is required, the parties having settled, for instance), or problematic (when the supervising court is not better equipped than the arbitrator to make an assessment on the merits of the dispute16), or indeed practically excluded through deference to the chosen forum (as in cases as notorious as the Lloyd’s litigation17). Furthermore, a powerful economic incentive for states to renounce their “second look” has been to provide a free zone for the arbitration industry.

The combined effect of choice of forum, choice of law, and free movement of decisions or awards results in a phenomenon of jurisdictional “barrier-crossing.”18 It reverses the status of regulation in respect of party choice of law. By allowing parties to cross-jurisdictional barriers unhindered, the principle of free choice inverts the relationship between public law and private choice and generates a competitive market for legal products and judicial services. Moreover, in this context, national regulation can be described as being on offer or available for party choice, but cannot properly be said to govern private conduct. Moreover, this confiscation of the public sphere by the private offers no tools to connect the freedom involved in choice with correlative responsibilities.

2. Private Dispute Resolution

The gradual but widespread acceptance of free choice of forum in cross-border litigation, in the name of party autonomy, is traditionally justified in terms of the promotion of international commerce through the benefit of predictability, procedural economy, and litigation risk-management. Moreover, enhancing global jurisdictional competition would supposedly reap benefits in terms of the improvement of the quality of courts worldwide. Reputedly more flexible still (if not cheaper), resorting to international commercial arbitration presents all these advantages, with the added attraction of confidentiality. Furthermore, when political stakes are high, such as in state investment contracts, it offers an appearance of neutrality, its legitimacy being enhanced by increasing institutionalization. Now commonplace in practice, arbitration agreements have thrived as initial doubts as to the desirability of allowing private actors to appropriate access to the courts have dwindled.

However, the real problem lies in the fact that when court access is thus privatized, there is a correlative absence of judicial (or arbitral) regulation of interests beyond those of the parties to the dispute.19 Arguably, this might not be problematic if no public interests were affected. But there are three reasons to doubt that arbitration does not touch third parties, or that it does not produce a ripple effect beyond the private interests directly implicated in the dispute. In the first place, courts extend the binding effect of arbitration agreements to unsuspecting nonsignatories in a series of situations, which, while variable from system to system, nevertheless derogate from the privacy of contract (in cases of bills of lading; chains of sales contracts; corporate statutes; various instances of subcontracting, etc.). Secondly, although each arbitration procedure is theoretically discrete, it is clear that something resembling an arbitral case law, including cross-references between awards, is building up. Indeed, an important component of the lex mercatoria is supposedly based on the common principles applied by commercial courts and arbitrators, so that the mass of available awards can arguably qualify as a type of law. Lastly, the extent of “arbitrability” has expanded to include a large array of disputes involving public regulatory law.20 It is hardly surprising, therefore, that this particular model of privatized adjudication has spread to the field of investment.

The latter development, which has taken place within the framework of the International Centre for Settlement of Investment Disputes (ICSID)21 is highly controversial. This not necessarily because of a widespread subjective arbitral bias in favor of investor interests (although this should be excluded) but by virtue of the wondrous doctrine of the Grundlegung: claims which are characterized as “treaty claims” because they are based on the violation of a bilateral treaty rather than on breach of private contract are thereby hoisted into the more hospitable22 atmosphere of customary international law and common principles of arbitral case law. Investor assets are protected from the restrictive effects of regulation within the host state—expropriations, nationalizations, local public policies—through the liberal principles governing private bargains. The ongoing debate about the appropriate mechanism for dispute resolution in the Transatlantic Trade and Investment Partnership (TTIP) negotiations demonstrate that the enforcement of private contractual rights under international law generates—at least in the eyes of the general public—serious concerns about the legitimacy of arbitral awards affecting the common good and the lack of public accountability of arbitrators. The arbitral enforcement of bilateral investment treaties contributes to intensify private accumulation of public goods (land, water, fiscal revenues) in favor of foreign investors and to the detriment of land or tax policies targeting existing inequalities within the host country.23

B. Fragmentation and Disconnection

Following its liberal-modern view of the world, private international law divides up regulatory space into territories and disconnects subject matter.24 These two forms of compartmentalization work together to determine the reach of laws and rights25 and to allow or disallow linkages between various legal regimes. This private law version of the “fragmentation”26 of international law creates a governance gap, which is quickly filled by capital’s private geography.

1. Privatization of Regulatory Space

The reach of public regulatory law is considered, by and large, to be territorial.27 A similar phenomenon can be observed in respect of the exercise of international jurisdiction, which (in certain cases) may not extend to conduct abroad. Constitutional and human rights law follow the same pattern. Historically, conflicts of private laws have also been subject to a principle of territoriality, applicable with variable intensity through time and across different legal traditions. The explanation accepted within the traditional conflict of laws paradigm can no doubt account for its widespread influence in contemporary practice. The reasons for which any sovereign state might allow parties to sidestep or contract out of its own rules and substitute those of a neighboring community were to be found either in the purported special needs of cross-border transactions or in the dilution of the claim of any one state to regulate them exclusively.

This implied in turn that sovereign states were deemed to be unconcerned, or their polities less affected, by activities which did not directly involve their domestic economy. In a world where market was co-extensive with territory, this idea translated methodologically into a presumption of territoriality of national regulation. This separation of the two worlds of domestic and international transactions had a functional justification: social and economic policies were non-negotiable in homogeneous cases which fell clearly within their regulatory ambit. On the other hand such policies were not endangered by contracting out when the relationship, bearing foreign elements, was not perceived to “belong” to the local economy. However, the very definition of “territoriality” has always been uncertain. What does it mean, indeed, when some cross-border elements are present?28

Whatever the definitional conundrum, the consequences of territorial fragmentation are that phenomena which straddle borders (qualified as “extraterritorial”) are likely to slip through the collective regulatory net constituted by national laws. The resulting governance gap makes itself felt in the following ways:



(i) Private international law is traditionally impotent in respect of multinational corporations, which, it says, are an economic, not a legal concept. Each juridical entity is territorially anchored, so neither jurisdiction nor public regulation reach the corporate group as such. In the current state of affairs, only by piercing the corporate veil can the private law categories of jurisdiction and tort law encompass the economic actor as a whole, and even then, the compartmentalization continues through forum non conveniens or disadvantageous choice of law rules based on territorial occurrence, as seen above. The US experience with the Alien Tort Statute has largely confirmed that the corporate group as such remains immune in cases of human rights violations by a foreign subsidiary.29 However, there have been a few recent, very tentative judicial moves in this respect both in Canada30 and in the United Kingdom.31 French law has taken a more political stance in its 2017 statute imposing a “Duty of vigilance” in respect of human rights violations on all French corporations of a certain size, which covers the actions of subsidiaries, buyers, and subcontractors.32


(ii) As far as the exercise of jurisdiction is concerned, the Kiobel litigation, with its aftermath in federal court in the United States, provides a good (or bad) illustration of the consequences of framing its reach in terms of territoriality.33 In order to overturn the presumption against extraterritoriality,34 the situation must “touch and concern” the United States with sufficient force. It is difficult to gauge exactly what this means, and whether American-based corporations with delocalized industrial activities will be considered to belong to this category. In a European context, international jurisdiction in respect of a corporate group headquartered in a member state is simpler to establish (although it also requires piercing the corporate veil of the foreign subsidiary), under Article 4 of the Brussels Ibis Regulation.35 However, as we shall see later, the problem will reappear at the applicable law stage, where the reach of domestic tort law or human rights obligations is likely to stop at the frontier.


(iii) Private international law rules in tort36 tend to work to keep any obligation to pay attention to third-party interests under the sway of local law, which for reasons of competition to attract foreign investment is often constrained to lighten social or environmental legislation (or the level of reparation). This affects the duty to care or repair in respect of industrial accidents, environmental damage, or human rights abuse on local territory. The Lungowe v. Vedanta case37 must however be cited as a (very tentative) attempt to circumvent this difficulty. The UK Court of Appeal found a duty of care in Zambian tort law, which it then extended to the English parent company so as to include within the scope of the duty the local population, which had suffered harm as a result of the subsidiary’s mining activities.38 More politically, once again, the French law of 2017 extends the reach of the corporate group’s “devoir de vigilance” to third parties whose safety, lifestyle, and so forth are affected. Although the concept of “sphere” of influence is controversial insofar as it applies to the responsibility of private actors,39 this does seem to be the operative category. This example points to the fact that redesigning the tools of private international law might go a long way in responding to some of the concerns voiced earlier. Environmental protection and product liability are two areas where such reforms have been undertaken within the European Union and others could follow.40


(iv) The tort regime (including its conflict of laws dimension) is never connected to the investment regime. It may be that the fact that harm arising in the latter context is dealt with through arbitration explains why corporate torts committed abroad and the investment regime remain entirely unrelated for the time being. However, torts committed in the investment context call for the application of the law of the place where profits feedback, and this requires a connection between different, fragmented legal regimes. In particular, home state responsibility should, as I argue later, attach to activities carried out as foreign investment.


(v) In the case of value chains, whose role in the shaping of the global economy is now abundantly clear (as is the role of private law in shaping their legal infrastructure41), a similar screening phenomenon can be observed through the combination of territory and contract. Each contract screens off the next, so that a cross-border supply chain which acts as a conduit for slave-produced cocoa in the developing world to the Western consumer market is viewed as a series of disconnected events in which the manufacturer has no control over the production chain. Attempts are sometimes made by courts to overcome this by apprehending the issue as one of economic leverage over a commodity market (as in the remarkable Doe v. Nestlé case42), but it means bypassing the usual grammar of territory and contract. The most interesting move made by the 2017 French law on the “devoir de vigilance” is that it explicitly extends the responsibility of the corporate group to include the actions of suppliers and subcontractors; this should mean that the corporate defendant can no longer claim ignorance or lack of control over the actions of third parties participating in the extraction, production, or marketing of goods. Value chains also provide a clear illustration of the ways in which the disconnection between different specialized substantive regimes consolidates the effects of territoriality (as will be seen later).


(vi) As far as human rights violations are concerned, there is a remarkable blind spot where private conduct is concerned.43 The United States is not alone in using the territoriality principle to restrict the scope of jurisdiction thereby sheltering extraterritorial private conduct from human rights liability. Under the case law of the European Court of Human Rights (which does not appear to differ from international law in general on this point), while positive obligations of the home state certainly operate to prevent its citizens from causing harm at home, they do not appear to extend extraterritorially, so that claims arising out of tortious acts in foreign lands are not justiciable when not caused by a public official. On the one hand, state liability for acts committed abroad rests on an agency foundation; such liability is not engaged therefore, by the conduct of private actors, the state being accountable only for the conduct of the public agents which represent it formally in foreign territory. On the other hand, while acts committed by private citizens may generate liability under a theory of positive obligations, these arise only on home ground, that is, within the limits of the defendant state’s jurisdiction. A (perhaps not-so-curious?) vestige of territoriality therefore shelters the private actors in their activity abroad. This factor is arguably similar to the principle of territoriality observed above in respect of the Kiobel case. In both contexts, its effect is to inhibit the extraterritorial thrust of any positive obligation of the home state to ensure that its citizens or corporations respect human rights when exercising an economic activity abroad. Once again, the French statute of 2017 attempts to circumvent this difficulty by providing for a personal duty of vigilance for human rights violations committed in connection with the corporate activity. This strategy means that corporations are liable not for the extraterritorial human rights violation as such, but for lack of diligence in this respect. The frontier is therefore no obstacle to liability.






2. Screening Liability and Accountability

Both “agribusiness” and the extraction of natural or mineral resources provide clear illustrations of the political economy of global value chains. By upholding party autonomy in transnational contracts, private international law also supports structures of production and distribution. In the extractive industry, contractual arrangements with private investors often comprise lending arrangements which give rise to a cycle of indebtedness on the part of the host state.44 In agricultural industries, supply chains may be organized so as to create a total dependency of local production and thereby “account for hunger.”45 Effective regulation in either case is, however, impaired by the way in which private international law disconnects the contractual regime from taxation, investment law, or human rights.

A state which has encouraged its own citizens or corporations to take up the opportunities laid out by a bilateral investment agreement is not—although this seems surely wrong—held accountable, in return, when their actions then lead to abuse. For example (in a context similar to that of the Kiobel case), indigenous river-dwellers who show that the industrial activities of the corporate defendant have despoiled them of their environment or livelihood cannot argue that the defendant’s home state, which encouraged it to invest locally with a view to creating a flow of commercial or fiscal revenues, should also have provided correlative control over such activities and ensured that human rights were not violated in the process. To reach a different result, a positive obligation incumbent on the state should be accepted, which would then be invoked horizontally. This would mean that the national courts bound, say, by the European Convention would be obliged in turn to give effect to such obligations in all those relationships between claimant and investor which fell within their jurisdiction (notably by virtue of the domicile of the defendant).46 The mutuality of duties as between host states and private investors, which is lacking in the whole investment regime, could then be at least partially restored and, moreover be given teeth before the arbitrator.

In this respect, the very existence of the international investment regime could be the missing link which is currently needed for a state to be held responsible for the extraterritorial conduct of the private corporate investors from which it derives fiscal revenue (and to which it serves as “home” by providing a corporate charter or a domicile, and access to the benefits of the local market). In turn and conversely, this argument may be the key by which the arbitral forum could be opened up to productive challenge of the applicable investment regime, in the shadow of the “horizontal effect” of that same home state’s human rights obligations. In other words, a private corporate actor, beneficiary of a bilateral investment treaty, which files a claim against the host state under that treaty (or under the contract for which it serves as an umbrella), could be held to account for human rights violations before an investment arbitration tribunal without any radical change in the applicable law (such as renegotiation of the investment treaty or the terms of the contract).

C. Muddling the Public/Private Divide

Private international laws works to uphold the public/private divide in some circumstances; in others, it allows the divide to be crossed. In liberal states in a domestic setting, the separation between the public and the private signifies (inter alia) that private activity (family, market), while shaped by private law, is subordinate to public regulatory law (competition, securities). Yet, as seen earlier, the very fact that private actors may contract out of such regulation is one way of overturning the distinction in cross-border situations. However, whether the preeminence of the public is maintained or its relationship to the private sphere inverted, the end result is always to shelter or disembed private power. Two instances show this. The first concerns the exercise of the sovereign prerogative of lawmaking by private actors; the second concerns the subordination of state sovereignty to private markets.

1. The Subordinate Status of Private Lawmaking

Multiple and competing sources of law can be understood to be part of the new global paradigm. From a normative perspective, and depending upon the disciplinary and ideological yardstick chosen, nonstate transnational regimes (technical standards, corporate codes, certification processes) are either commended as more efficient than burdensome public regulation and more in tune with the claims of global civil society or, conversely, condemned as the result of expert-knowledge-driven fragmentation and as an unrepresentative—unaccountable and opaque—exercise of private power.47 For example, it is clear that private regimes may be put to excellent use in the protection of the planetary commons (for instance, the global water and forestry stewardship programs do seem to contribute to the general interest despite their private origin). Nevertheless, there also remains a largely unmonitored risk that at least some affected interests are not addressed by nonstate standards. To take one example out of many, privately promoted food safety and quality standards, which are diffused along the chains of production to the small producers in poor and developing countries, which may well ignore their needs. The question, then, is how law can deal with these heterogeneous, conflicting, politically diverse nonstate norms.

Naturally, such increased contemporary visibility of such nonstate norms obliges private international legal methodology to engage with heterogeneous and disorderly claims to govern transnational issues. Private international law’s background assumption, shared with the discipline’s public international legal counterpart, is that of state monopoly on lawmaking. The latter accompanies a doctrine of hierarchized legal sources, according to which there is no “real” law which is not produced (directly, or through some form of endorsement) in the name of state sovereignty.48

Under this approach, then, when a private norm which it is not part of (created or endorsed by) a national legal system is invoked because it is potentially relevant to a transnational issue, two approaches are possible. It will either be conceded a subordinate status and given effect under the formally applicable legal system through a process of delegation (or incorporation). Or it will be treated as non-normative material and be irrelevant except as fact. For instance, a code of conduct might be invoked as contractual under the applicable law and binding upon its author or upon subcontractors. According to another possible private law scheme, it might be used to disqualify misconduct as fault.49 But in neither case will it be taken seriously in its normative dimension, that is, susceptible to bind third parties or enter into conflict with a different source. In other words, the issue of its legitimacy will be brushed under the carpet.

2. Lack of Accountability for Private Power

When private actors assert a rulemaking capacity through the creation of standards or the adoption of corporate codes, it might be expected that they are made subject to the same discipline imposed by international law upon sovereign states. But the most spectacular convergence of denials by public and private international law concern the forms of private power exercised in the global economy by nonsovereign entities such as multinational corporations, standard makers or rating agencies, whose significant role in the shaping of the global market escapes any credible form of public accountability or private responsibility. Thus, public international law has traditionally been constructed, by national and international courts alike, as ignoring (private) corporate actors, to which it denies the status of subjects and thereby prevents them being called to account under the law of nations. Such denial persists even though individuals and groups have gained access to the international liberal order for the protection of their fundamental rights.50

On the other hand, while private international law obviously apprehends corporate actors, it is limited by territorial compartmentalization, as seen earlier. In this respect, it may be useful to recall that, in contrast to public international law, (domestic) private law does not habitually reason in terms of authority [which belongs to the realm of public law]. Rather, it takes for granted the parameters of legitimacy and validity as fixed by the latter, and then orders, qualifies, and defines the scope of the rules thus produced. This is why private international law has not developed tools with which to assess what “counts” as lawmaking authority for its own purposes when such law is asserted beyond the state. It also explains why there is no specific regime for the liability of nonstate authorities, nor any accountability attached to the exercise of transnational lawmaking power by private actors.

3. Public Sovereignty in the Private Market

The firewall separating the world of sovereign states from that of “ordinary private actors” appears to work one way only. The public/private divide does not prevent the commodification of sovereignty when the market so requires it. An illustration taken from the field of sovereign debt shows how corporate actors (or their avatars), which are immune from accountability by reason of their private status, are able to gain leverage through the rules of domestic private law against sovereign states, considered as acting “not as a regulator of a market, but in the manner of a private player within that market.”51

The loss of sovereign protection appears irrefutable as it proceeds from the core of the “relative” sovereign immunity doctrine. This says that when states take advantage of the market, there is no reason that they should not be subject to the rules of the game applicable to private players. However, logically, the analogy implicates a further step. Thus, under §1603(d) of the Foreign Sovereign Immunities Act, whether or not a state actor should benefit from sovereign immunity depends upon the “nature” of the act or conduct: if it is one that a private actor could have done, then it is not immune. The criterion of the “nature” of the act—carefully distinguished from “purpose”—is synonymous with the use of private law techniques used in relation to sovereign debt restructuring. For example, issuance of sovereign bonds with a view to rescheduling sovereign debt is—whatever its purpose—deemed to be an act of a private nature for which sovereign immunity is according to the Foreign Sovereign Immunities Act unavailable. One notable consequence is that having purchased distressed sovereign debt under the contracts governed by private law secondary markets, “vulture funds” are able to syphon off development aid allocated to impoverished countries. They may do so by suing the sovereign borrower directly, and then shopping for the most hospitable forum for enforcement. Through this process, they can garnish royalties that are due to be paid by a foreign corporation to the impoverished host country.

III. Conclusion: Expanding Regimes and Internal Balance

Contemporary globalization invites deep questions about the ways in which our world works and is governed—if at all. The concerns for which we may feel the need for government cover issues as dramatic as the unequal distribution of wealth throughout the world, the destruction of our natural environment, extreme violence attached to cultural identity, or the potential risks for humanity inherent in technology and artificial intelligence. The implications of private international law for the governance of these phenomena are both clear and problematic.

Yet despite the significance of private international law in shaping the trends which are generally perceived to be the very stuff of globalization, it is largely ignored in the diverse accounts of the ways in which globalization affects the law. Such accounts are being developed on various fronts, from global pluralism and fragmentation, on the one hand (where the very idea of modern law is called into question), to constitutionalism and human rights, on the other (which is a projection of modern thought). Private international law is caught up in the tension between the two approaches: it deals traditionally with the local (or the foreign) and takes difference seriously; however, it is also involved in determining the reach of rights beyond state territory. Yet its own perspective is missing, despite remarkable attempts to explore private international law’s potential as an “intellectual style,”52 there is no doubt it has predominately remained “merely technical.”53 Traditional forays into considerations of “conflicts justice” designed to explain why policies pursued domestically need to be tempered by the quest for international harmony and predictability when pursued internationally are so far removed from the contemporary problems of global governance that they serve only to render the politics invisible. Unsurprisingly, therefore, private international law is by and large dismissed as an exercise in parochial boundary-keeping.54 Moreover, the transnational law project rarely puts conflicts of laws at its heart.55

The difficult and highly political question is, of course, where to go from here; the answer engages the distribution of power within the global political economy. The toolbox of the discipline can always of course be redesigned. In the preceding text, various suggestions have been made to re-embed the activities of private actors; neither territoriality, nor current understandings of the public/private divide, nor unrestricted party freedom are in way inevitable. But it may be more productive to move, first, beyond the pre-global legal paradigm in which private international law developed in its contemporary form. One way of doing this is to look beyond the conventional boundaries of the discipline and see how the difficulties described earlier might be otherwise conceptualized.

A promising avenue in this respect is the use of insights from global legal pluralism, and particularly from one of its strands, societal constitutionalism.56 According to the latter, which builds on social systems theory, the central evolution of late modernity (that is, emerging within the modern state and accentuated by globalization) lies in the multiplication of areas of autonomous action in society, each developing its own formal rationality, in mutual indifference to each other.57 This results in “escalated differentiation, pluralization and reciprocal compartmentalization of separate spheres.”58 Each is propelled forward by its primary constitutional aim, which is “to dismantle nation-state barriers: to break down the close structural couplings between the function systems and nation-state politics and law, and to enable function-specific communications to become globally interconnected […].” The example of the private market regime supported by commercial arbitration which, as seen earlier, is progressively expanding into the realm of public regulatory interest through investment arbitration, provides an excellent illustration of this centrifugal growth.

This analysis of the conflicting rationalities which operate at a world level has the potential of radically renewing approaches to the conflict of laws, while drawing attention to its governance function. In this respect, the real challenge lies in the specific structure of these special functional regimes. In contrast to the (liberal, democratic) nation-state, which disposes of an “internal balance” constituted by mechanisms of self-limitation (notably a set of fundamental rights), specialized transnational rationalities present a far lesser degree of social embeddedness and lack similar internal, self-disciplinary resources. They are tailored to cope with one functionally differentiated sector of world society and as a consequence reflect the independent rationality of the societal sector to which they are coupled. The governance project for private international law would be to provide the discipline that is lacking. Under societal constitutionalism, in a world society with neither apex nor center, the mutually conflicting rationalities require “defusing” by a new conflict of laws,59 raised to a meta-constitutional level. This role in cooperative governance, then, could be the project for private international law for the years to come.
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I. Introduction

This chapter explores stakes, viabilities, and politics of transnational law through illustrative cases of practices and discourses of right to food as a building block of global food security governance. With the re-emergence and worsening of the issue of food security under the conditions of climate change, accelerated commodification of food, and food-producing resources, including land and water, as well as financialization of food production in mind,1 the chapter explores the nature and model of transnational politics of human right to food. The chapter puts a particular emphasis on the concrete locality of the right to food as a legal and social phenomenon. This approach is based on the idea that the creation of rights today no longer takes place only within confined, national, and regional legal orders but across these jurisdictional boundaries as well. As new assemblages of transnational regulatory regimes proliferate, the search for legitimate law creation has become urgent. It is, thus, in between these assemblages and concrete local sites of political rights mobilization that battles over rights are fought. But, because of the global interconnectedness of human, institutional, and corporate activity, the local becomes a key site for the study of a plurality of law and norms on the ground.2 The right to food, the topic of this chapter, is a case in point for this understanding of locality. Basic elements that produce foods, that is, land, water, and nature, are key features of local materiality, but so are the normative arrangements that evolve around these elements. It is in this co-evolution of the material and immaterial dimensions of the “right to food” that the right can be problematized as a conflict site for the right’s competing logics as well as inclusive and exclusionary and discriminatory dynamics.3

Specifically, the approach of this chapter draws on three core assumptions: one is the recognition of the importance of local struggles as the site of analysis of the tensions that mark norm making processes between “the local” and “the global”;4 the second is a critical stance toward methodological nationalism and epistemological Eurocentrism;5 and, finally, the third is a sensitivity toward new geographies of power.6 In essence, this chapter is an initial step to conceptualize politics of transnational law in response to the shifting power dynamics and changing forms and institutions of law. As such, this chapter explores political stakes of the transnational law approach against the background of a seemingly unbroken trajectory of economic globalization and, meanwhile, a notable resurgence of nationalism.7 In other words, faced with the combination of still deepening economic inequality, on the one hand, and a normalization of right-wing politics, on the other, both against the background of a critical divide of society, an inquiry into the “politics of transnational law” asks how law, operating at both levels of globality and locality, is shaping and may, in the future, further reinforce or resist these developments.8

The following discussion adopts a historical perspective on the recent rediscovery of right to food for an assessment of this development with regard the ongoing challenge to end hunger and prevent all forms of malnutrition globally.9 The right to food, originally included in the Universal Declaration of Human Rights in Article 25(1), has become a space of contestation where different values of free trade, foreign investment, and food security intersect after the global food crisis in 2007–2008 and continuing food price volatility.10 As the transnational politics of food security are embedded in this polycentric context, the right to food becomes a critical lens in the study of contemporary political struggles.11 Rather than discussing the right to food as a monolith, however, the chapter will engage with a number of case studies to analyze the complexity and difficulty of transnational politics in this area. These case studies include the roundtable regulations on soy production, the example of transnational agrarian movements.

II. Human Rights in Transnational Struggles

In distinction to other legal and normative instruments, human rights continue to occupy a special place, due to their specific nature and their shifting functions as enablers, irritants, or sanctions in local and global politics. Historically, human rights have often been framed in and, indeed, as a language of hope and as a moral and legal basis for political movements for rights.12 As Twining underlines, human rights seem to occupy a place of being almost a sole, globally recognized language to debate normativity and justice.13 In the context of this chapter, human rights are assessed with regard to the political role they assume when used as a common language and moral and legal foundation for rights struggles at local, national, and transnational sites.14 In this regard, human rights are perceived as being particularly relevant to the politics of transnational law due to their wide acceptance, though not uncontested, as a universally shared language.15 But, even where their universality is called into question and where their instrumentality in colonizing missions in the name of “progress” or “civilization” is under attack,16 “human rights” are still drawn in many cases as a legal form through which to connect political struggles at different sites. A crucial dimension of this critical human rights engagement is the concretization of what is at stake in the use of a particular human right. In other words, by localizing the use of a human right it becomes possible to more adequately carve out what is understood to be relevant in that right for different group of local stakeholders.17

A common assumption in different strands within transnational legal theory concerns the importance of legal pluralism as a lens through which to study the complexity of regulatory arrangements between the local and the global. As part of this, there is a continued, critical engagement with the dualisms that lie at the heart of liberal legal theory, including the dichotomy of domestic/municipal and international law, public and private law, or colonial and postcolonial law.18 This sensitivity to legal pluralism and the shifting grounds of “official” and “unofficial” law19 has expanded lawyers’ imaginary “beyond the state,” and directed their attention to the complexities of navigating official, hard law and other instruments such as soft laws, standards, or indicators.20 These methodological shifts are accompanied by a substantive rethinking of jurisprudence as well. If a legal pluralist understanding becomes the base line of approaching law in a local/global context,21 how are we to define legality? Is an answer to this question the prerequisite for a solution to the eradicable inquiry into the grounds for distinguishing between law and nonlaw?22 From the here-adopted legal-anthropological and legal-sociological perspective, human rights, both in practice and in theory, are at the heart of this exercise to radically rethink the conceptual framework of legal thinking. Already, as the theory of vernacularization of international norms through transnational social movements suggests,23 human rights are open for multiple processes of implementation adoptive to different localities with their historical, sociological, political-economical contexts. This sensitivity to localities apparent in the debate on human rights realization give an initial step to conceptualize human rights politics as a politics of transnational law, bearing in mind that, as mentioned earlier, local sites are crucial spaces of contestation for transnational rights struggles.

This rethinking of existing conceptual frameworks of law comes with an even more concrete relocation of law’s place by moving it beyond the dualism of either national or international courtroom and legislative processes. It does not mean that these ordinary places of law become irrelevant; rather, as legal pluralists suggest, accurate understandings on legislative, administrative, and judicial processes require attention to the context in which these processes unfold.24 Practices and discourses of human rights are one of the anchors for the observation of how law’s spaces expand beyond these processes. In the following, we will take a closer look at the way in which the political debate around the right to food is also an epistemological one, which outright challenges some of the hitherto employed definitions and frameworks as inadequately Eurocentric and Western-centric.25

III. Politics of Transnational Struggles for Right to Food

Food, as one of the core concerns of global governance politics,26 further illustrates stakes and possibilities of human rights in transnational politics. The right to food first appeared in the Universal Declaration of Human Rights in 1948, Article 25(1) and gradually developed. It was stipulated in the International Covenant on Economic, Social and Cultural Rights in 1966, Article 11, and elaborated further in the World Food Summit 1996. The current discourse on the politics of transnational food law is significantly driven and shaped by the world food crisis in 2007–2008. Policy developments in this period have been brought forward by the UN Special Rapporteurs on the Right to Food, first Oliver de Schutter from 2008 to 201427 and, then, by Hilal Elver.28 For example, the Food and Agriculture Organization (FAO), in close cooperation with other organizations, was instrumental in crafting a series of soft, nonbinding instruments.29 In the context of UNIDROIT, an explicitly private law approach has been taken, which manifests itself, for example, in the Organization’s Legal Guide on Contract Farming issued in 2015 and in its ongoing project of Agricultural Land Investment Contracts.30 Among the more recent achievements of right to food movements is the UN Declaration on the Rights of Peasants and Other People Working in Rural Areas, which was adopted by the UN General Assembly in 2018. With these evolutions, the right to food has gradually become more consolidated and increasingly filled with specified normative content. The latter includes states’ duty to respect, protect, and fulfill the right to food.31

However, essentially, at this stage there is no binding international convention that comprehensively covers the issue of right to food, governance of natural resources—including land, water, and nature—or global food security.32 What the efforts at various international forums after the food crisis have produced is, instead, a web of nonbinding instruments that requires conscious and collaborative efforts of concretization, contextualization, and realization. Importantly, human rights do not have a sole rationale—by contrast, they involve multiple stakeholders and forums with different rationales. As such, the current fragmentation and the apparent lack of consensus are driving factors in the contemporary—complex and contested—human rights debates.

A. Stakes of Human Rights Politics Outside the Ordinary Spaces

This chapter adopts, admittedly, a wide concept of “politics.” We don’t confine ourselves to the usual fora and agents of the international politics around the right to food, such as the UN Human Rights Committee, the FAO, or the World Trade Organization, the World Bank, or the World Food Program. Beyond these fora there exists a plethora of other human rights discourses and practices with a focus on the right to food, which reflect back on a very pluralistic transnational constituency of food politics. These are “transnational” in that they are related to the policy or rulemaking around the realization of the right to food at the local, national, and international levels. Indeed, from the vantage point of the here adopted “translocal” approach, it is hoped to be able to open up new political spaces in the context of a radically changing power landscape.33 One of the core contentions in this chapter is the need to rethink and to reconceptualize the way in which transnational political fora emerge and which role is played by law in that regard.

One of the most promising background developments for the approach chosen here has been the emergence of a critical approach to human rights in the context of what has come to be referred to as the Third World Approaches to International Law (TWAIL).34 Adherents to this approach seek to explore political claims and struggles from the observation of intersection and intertwinement between globality and locality. An important TWAIL intervention to right to food debates was made by Opeoluwa Badaru.35 Badaru asks what would seem to be an obvious but nevertheless urgent question, namely, why, despite the fact of a wide recognition of the right to food in international law, are we confronted with persisting extreme hunger and recurring food riots in Global South countries such as Egypt, Bangladesh, and Mexico?36 According to Badaru, it is worthwhile to draw on TWAIL for the following five assumptions: (1) TWAIL’s insistence on taking a historical perspective on the continuing impact of colonization on current socio-economic conditions; (2) TWAIL’s critique of the Western origins and foundations of human rights; (3) TWAIL’s casting of a wide net when it comes to the identification of a broader constituency involved in the struggle over human rights; (4) TWAIL’s interest in the social and political contexts; and (5) TWAIL’s cautionary stance with regard to the alleged shift to socio-economic rights. Here, the central question is, whether in fact whether “market-friendly rights trump genuinely transformative socio-economic rights.”37 From this perspective, Badaru submits that what he calls “mainstream” human rights debates discussing justiciability of rights need to be combined with political economy analysis, with a careful attention to political and socio-economic contexts of countries in the Global South.38

The politics of transnational food law arise in this context of a new sensitivity as well as skepticism with regard to the political economy conditions for a strong revival of human rights. At a time where anger and populism play out in and across new geographies of power, what are the chances for political and legal theory to produce conceptual frameworks for a transnational forging of resistance and democratic revival? In search of an answer, however tentative, this chapter focuses on three case studies of transnational encounters between local and global legalities and considers how these new sites of encounters can be imagined as newly emerging spaces of politics. Such an inquiry is informed by a particular sense of urgency, a sense which is shared by other scholars and activists in this contemporary moment. The transnational space which is constituted in the process of such encounters becomes a key site for an analysis of alternative legalities, as these politics call into question traditional dichotomies between national and international law, between public and private law, and between law and social norms.39 While the critical historiography developed by TWAIL scholars has been instrumental in carving out the blind spots in liberal narratives of international law’s universalist promise, this intervention would still need to be extended—downward, as it were—toward a closer scrutiny of norm collisions in local contexts. This is the gap, which begins to be filled by scholarship at the intersection of anthropology and critical human rights theory, ranging from women’s rights to relations between multinational corporate actors and local communities.40 As we will see, the following two case studies on roundtable-type regulations and transnational agrarian movements offer meaningful insights into the possibilities new transnational legal politics which are opening up in these encounters.

B. Private and (Other) Multistakeholder Regulations of Food

Our first case study is concerned with the recent inception and diffusion of a roundtable-style regulation in the context of food security governance and illustrates a particular dimension of human rights critique. The transnational regulatory assemblage of food security must be assessed in light of a long-coming and recently intensifying decline of direct state management of this field, on the one hand, and the rise of private power in global food stuffs administration, on the other. One obvious illustration of this shift is the proliferation of various types of private regulations with regard to food security.41 The Roundtable on Responsible Soy (RTRS) is just one among other notable examples. Originally established in 2004 in London as the Responsible Soy Forum, its function is to generate a forum where sustainable productions of soy are being debated in the form of a multistakeholder process.42 Following the very influential practice of the Forest Stewardship Council, the RTRS relies on a certification mechanism through labeling.43 It is based on the RTRS’s justification that it follows the philosophy, where “players from different areas and with diverse interests obtain equal rights and get together with a common purpose, thus assuring dialogue and decision-making by consensus.”44 In 2010, the RTRS issued its own standard of good practice, called the “RTRS Standard for Responsible Soy Production,” of which it published a new version 2.0 in 2013, with a purpose to assure “soy production that is socially equitable, economically feasible and environmentally sound.”45

The RTRS embodies a model of deliberative democracy and multistakeholder engagement which is considered to provide a source of effectiveness and legitimacy.46 Meanwhile, the creation of roundtables such as the RTRS as key governance actors in politically sensitive fields has been met with skepticism. Contrasted with traditional understandings of democratically legitimated, collective fora for the deliberation of policies, the move to roundtable models is seen as a political problem of legitimacy. Schouten, Leroy and Glasbergen, in their outlining of criteria recognized as necessary for a deliberative process—namely, inclusiveness, authenticity and consequentiality—argue that RTRS fails to meet these criteria in particular with regards to what they identify as insufficient inclusiveness and consequentiality.47 In another study, two of these authors focus on the practice of roundtable deliberations. They find that while legitimacy can be acquired through continuous interactions, they question the ultimate ability of roundtables to generate—real—consensus. They emphasize that with regard to the sensitive interconnection of effectiveness and legitimacy, the latter would effectively require a grounding in a wider and deeper group of stakeholders.48 These critics also pointed to the fact that where roundtable processes fall short of the participatory ideal of open-minded and consensus-oriented deliberation, stakeholder interactions in the roundtable frequently “collapsed into power struggles and interest group bargaining.”49 Eventually, this critical assessment of roundtable deliberations through the lens of the named ideals of deliberative processes may help not only in identifying the shortcomings but to effectively help develop an improved framework which would enhance greater transparency, which in turn is considered a crucial prerequisite for democracy.

Heeding these lessons from the camp of political science, for law the question now arises how the work by an agency such as the RTRS can become a crucial site to engage with the type of postcolonial critique as has been pushed by scholars identifying with the TWAIL movement. In this respect, a noteworthy case from Paraguay has revealed the limited effectiveness of RTRS on the ground. The RTRS and its labeling processes have been promoted as a mechanism to enhance socially equitable soy production. Nevertheless, as Bartley et al. have pointed out, in Paraguay, RTRS seems to be operating in a way that further accelerates the already ongoing marginalization and the displacement of small-scale farmers in Paraguay.50 With regard to the challenge of the roundtable’s basis of legitimacy, Bartley et al. have criticized RTRS for having a biased decision-making process which structurally prioritizes producers’ and industry’s interest,51 not least through the employment of vague and unenforceable guidelines.52 Moreover, RTRS’s labor standards are not considered helpful in tackling problems caused by mass plantation, and given that one of the crucial issues of right to food is protection of farmers’ right in their farming activities, this constitutes another problematic shortcoming.

The analysis by Bartley and his colleagues underscores the importance of treating particular entities in the emerging transnational (self-)regulatory landscape from a bird’s-eye perspective, but through a contextualized study of the concrete interactional dynamics between different stakeholders and power players on the ground. The example of the RTRS can thus cast a spotlight on how the much-debated shift to transnational private regulatory regimes decenters existing domestic and international regulation regimes but, at the same time, reminds us of the attending legitimacy concerns. It is then through the political scientists’ investigation into who has agency in the deliberative universe, the legal sociologists’ scrutiny of the organizing dynamics among the various stakeholders inside and outside the organization, and the anthropologists’ observation of the actual practice of human rights on the ground—in terms of the obstacles faced in their invocation, realization, and materialization. Against this background, human rights can be reimagined as a form and a framework of a context-sensitive legal inquiry into life and death in the new spaces of politics. Moreover, such an understanding of human rights, conceived through a multidimensional lens of political science, legal sociology, and anthropology, play a crucial role in the unfolding of a political transnational legal theory.

But, there are two other implications worth noting here. The first is that the closer scrutiny of an entity such as the RTRS and its particular operation helps us see to which degree the transnational private regulations of food the RTRS is implicated should not be seen as only being about the production and enforcement, of sorts, of technical guidelines with regard to food security. Instead, the RTRS becomes a key site to illuminate the challenges of a new transnational politics of democratic inclusiveness, resource allocation, and the mobilization and protection of labor rights of farmers. The key to transnational legal politics, however, lies in not mistaking the focus on “the local” for a call to “stay local.” In the current era, there is no such thing anymore as purely “local” when it comes to the scrutiny of particular governance regimes.53 Instead, as has—again and again—been shown in sociological and anthropological studies of globalization, “local” spaces are, in varying degrees, shaped by global developments.54 The labor rights that make up an important part of the legitimacy problems that burden an entity like the RTRS illustrate this point clearly: the increasing attention paid to the emergences of a “transnational labour law”55 reminds us of the complex connections between a long-time “embedded” understanding of labor and social rights and the challenges arising from a disembedded market of economic exchanges.56 Keeping these challenges for a project of transnational legal politics57 in mind is of particular importance in light of the fact that newly emerging practices, forms, and parameters of decision-making such as transparency, due process, participation, and deliberation are used as a legitimating rhetoric in the context of implementing transnationally and technically evolved private standards.58 However, upon closer inspection, many of these terms turn out to be, above all, of symbolic relevance. Not only are they instrumental in eschewing hard questions about the actual allocation of decision-making authority among differently positioned stakeholders,59 but they also weave a deceptive cover under which the fragmentation and specialization of sector-specific governance regimes continues without end in sight.60

C. Food Sovereignty Movements, Local and Global

Our second case study concerns the social movement of transnational food sovereignty. This movement, sometimes termed the “transnational agrarian movement,”61 is a v movement of peasants, farmers, and other actors relevant to food productions, which has recently taken a momentum in response to world food crisis.62 Food sovereignty can be understood as an idea and political slogan around the contested human right to produce and consume safe and healthy food in sustainable ways, produced and made accessible in and near one’s homestead. The right to food is a fundamental part of the human rights agenda for civil society organizations and nongovernmental organizations with a strong normative underpinning.63 Touching on multiple dimensions of human experience, individual, collective, and, if you will, planetary, the project of food sovereignty is deeply entangled in contemporaneous discourses about human dignity, equality64 and hunger,65 social protection, migration,66 and climate change.67

La Via Campesina, established in 1993, is perhaps the best-known and as such representative organization of these transnational food sovereignty movements.68 Historically, especially during first ten years, La Via Campesina was encompassing the Americas and Europe,69 but now involves those groups and communities from the Global South into the movement. Currently, La Via Campesina states it provides an organizational frame for about 182 local and national organizations across 81 countries in Africa, Asia, Europe, and the Americas.70 In trying to understand the nature of the movement, Borras and Franco have characterized the recent transnational agrarian movement as exemplified by Via Campesina as both an actor and an arena of action.71 Interestingly, as an actor, Via Campesina propagates its own ideological autonomy as it puts forward an allegedly universal agenda of food sovereignty with which it challenges neoliberal policies.72 At the same time, Via Campesina is an arena of action to facilitate and amplify debates and the exchange of ideas among different national and subnational peasant or farmers’ groups.73 Over time, the activities of Via Campesina have gained considerable visibility and notoriety, and we can today observe a change in national laws and policies related to food sovereignty in a number of Global South countries, including Venezuela, Ecuador, Bolivia, Senegal, and Mali, as well as Nepal.74 As Alana Mann underlined, the sustained effort of Via Campesina has triggered a substantive power shift in domestic and international politics by scaling up local movements into a global action collective.75 Indeed, La Via Campesina’s advocacy has played a crucial role toward the recent adoption UN Declaration on the Rights of Peasants and Other People Working in Rural Areas.76 Beyond this landmark, La Via Campesina will further continue to mobilize farmers’ communities to realize the right to food for everybody.

What this chapter has focused on so far are the nature and the specificities of food-security-related political struggles and movements. This analysis has opened our eyes for the interdisciplinary complexity of the “field” of food security and for the multilayered processes that can be observed here.77 Robin Dunford has recently provided a sophisticated account of the interaction and connectivity between locality and globality that can be observed in the already alluded-to transnational peasant struggles. Focusing on an illustrative case study from Brazil, among others,78 Dunford conceptualizes the transnational peasant struggles as the “left arts of government.” These he defines as “progressive ways of exercising power over others, as ways of inciting, organizing and extending resistance without reintroducing oppressive and hierarchical forms of rule.”79 What characterizes these struggles, according to Dunford, is the particular way in which the duality of levels, local and global, is being managed. The characterization of the food sovereignty movements as self-organization of movements is not sufficient.80 The core of food sovereignty movements is their particular processes of deliberation, which do not aim to harmonize different movements but rather aim to strengthen the autonomy of local peasants. The connection among peasants’ movements here operates as a driving force for the continuity of transnational food sovereignty movements.81 Furthermore, La Via Campesina is actively engaged with existing institutions, locally with local governments and globally with international policy forums and global governance such as FAO.82 Through these mechanisms, they argue for an alternative worldview which is centered around the notion of food sovereignty, mobilized in resistance to traditional notions of food security.83 In this struggle, the right to food has been invoked as part of a larger normative struggle in local contexts.84

This analysis of transnational peasant struggles bears a number of important lessons for the here discussed project of transnational legal politics. Core implications can be summarized into two points. First, transnational peasant movements and their impact on still dominant discussions around a right to food illustrate, at least in part, the vision held by TWAIL scholars with regard to the need to radically rethink the meaning of legal norms through critical and historically informed discourses and practices. In other words, these movements reflect the prevailing and yet contested geographies of power of current food politics. And it is in resistance against these politics that they submit an alternative worldview through the notion of food sovereignty. By decentering the notion of a right to food per se, it has arguably become possible to open up a wider debate around the notion of food sovereignty, which helps in placing those questions of political organization, inclusion, and representation on the table, that a straight rights approach might have rendered more complicated. Food sovereignty movements and the particular light that has been shed in this context on vulnerable stakeholders such as the peasants can serve as a powerful illustration of how transnational movements in the current era are able to critically engage existing and dominant human rights norms.85

Moreover, the analysis of the food sovereignty movements highlights the importance of a distinctly transnational analysis of the newly emerging spaces of politics and resistance.86 Taking up Dunford’s concept of “left arts of governments,” these transnational peasant movements appear to embody an emerging form of politics. Dunford’s concept seems to capture the kinds of new logics that are employed in transnational politics today. In essence, the “left arts of government” show not only how the newly emerging politics of transnational law differ from traditional categories used to depict the anchors of a political system such as democratic, territorially, and constitutionally framed societies, exercising their political membership rights in the context of nation states and in the form of clearly delineated publics, but also, then, what sorts of engagement with existing forms of institutions, international organizations, and national governments alike are possible and can be promising. Consequently, what is at stake for human rights struggles as part of a transnational legal politics is the destabilization of traditional frameworks and discourses of politics themselves. But, at the same time, our discussion of the local should remind us of the fact that this destabilization of traditional forms of politics such as municipally based processes of political will formation should not mean their destruction. Instead, a transnational legal politics resists a dualist confrontation of local against global in order to re-engage, again and again, the complex interrelations between local and transnational political processes.87

D. Justiciability and Realization of Right to Food, Contextualized

It is important, at this point, to briefly draw our attention back to the operational dimensions of the right to food. In that respect, its justiciability becomes of central importance, not least because this is still the place where the legal access to and the institutional viability of a right are being put to a litmus test. We shall further reflect upon the cases of the RTRS and food sovereignty movements in light of the justiciability of the right to food. In this way, this chapter underlines multifaceted roles that judicial decisions have within transnational politics of human rights. It was in the concrete context of the RTRS case study that we scrutinized the pitfalls of private regulations as far as the RTRS’s shortcomings were concerned with regard to stakeholder representation and substantive bias. The idea of justiciability sheds light on the institutional dimensions of mobilizing a critique of an entity such as the RTRS. Where, for example, can we find an adequate forum to raise concerns vis-à-vis the RTRS’s ineffectiveness?88 Can local courts be the arenas for this critique? Do they live up to the promise of delivering nuanced judicial decisions with local contexts in mind? The translocal perspective to the politics of right to food has a potential to open up these renewed questions on the justiciability of human rights.

The growing recognition of the value and importance of a notion of food security, if not of a right to food as such, bodes well for a further turning of the screw.89 Courtrooms can be perceived and reimagined as places for the here discussed transnational food politics in the sense that judges, lawyers, and expert witnesses may work together in actively fostering comparative and transnational sensitivities as to the actual challenges a right to food continues to face in a volatile and unstable political environment.90 The combination of critical lawyering, advocacy, and, indeed, scholarship in this field plays a crucial role.91 As part of such efforts we gain important insights into comparative approaches to the provision of remedial processes and to facilitation of gaining access to the courts and other, comparable for.92 Furthermore, these undertakings are enlightening in terms of helping claimants (and, their counsel) of a right to food to think creatively about strategies inside and outside the strictly judicial process. From this viewpoint, the sustained effort by the FAO to monitor the constitutional recognitions of the right to adequate food is of significant importance for the promotion of such spaces of contestations.93 In this vein, the legal philosopher Joseph Raz has argued that:


human rights, as they function in the world order, set limits to sovereignty. States have to account for their compliance with human rights to international tribunals where the jurisdictional conditions are in place, and to responsibly acting people and organizations outside the state.94

On the other hand, the case of transnational agrarian movements is a testimony to the spatialization of the right to food, and how it is used strategically to mobilize the larger notion of food sovereignty, even when or, arguably, in order to directly challenge the idea of providing for food security through free trade. After much “rights fatigue,”95 the food sovereignty movement is poised to rewrite the policy directions through a radical remobilization of rights talk. Even if this usage of right to food goes beyond traditional discourses of justiciability, it nevertheless has a high relevance which can be captured quite well through the before introduced lens of translocal law. As such, this case study illustrates a dual aspect of human rights that, while human rights mobilize and, to some extent, unite human rights activists in different and multiple spaces, it calls for contextualization and localization in an actual operationalization of human rights through localized judicial processes.

IV. Outlook of Transnational Legal Politics

In lieu of a conclusion, let us briefly return to a discussion of the relationship between a here introduced project of transnational legal politics of food and the simultaneous deepening of fragmented, hyperspecialized transnational governance regimes.96 The invocation of the notion of food sovereignty helped us see more clearly how the right to food can easily be mistaken as alive, when scrutinized in the institutional and procedural matrix of rights recognition and rights adjudication. By contrast, then, it is only too often found dead, when exposed to the bright light of whether the right has an impact in the outside world and, importantly, for the differently affected stakeholders. The notion of food sovereignty placed the right to food in a larger context, in which the core concern was no longer a right, conceived from a strictly legal perspective, but the actual operationability of a right as part of a democratic process of self-governance. In other words, we widen the perspective to take into view the actual impact a right has on conditions of representation, participation, and governance. A key here is the question of forum—in other words, if not in courtroom or, literally, on the pages of a constitutional text or a statute book, where are rights fought over, recognized, and brought to life? Hopefully, without making too far a leap, the question can be approached through a cursory glance at the—constitutional—difficulties encountered, at every step, by the theory of Global Administrative Law (GAL).97 One of the Achilles heels of the GAL project has been shown to be its ambivalent stance toward its constitutional underpinnings—ranging from a seemingly simplistic idea that participatory structures or access points in themselves will be enough to enable actual people to participate98 to the concern that administrative governance cannot be conceptualized without a critical discussion of its constitutional foundation.99 Another one has been its undeniably Western origin, both with regard to its conceptual references and backgrounds and its base assumptions. As such, it is hardly convincing that GAL scholars assume that they can treat the question of procedural legitimacy as a conceptual, functional, and value-neutral one.100 On this shortcoming, the Indian Human Rights and International Legal Scholar, Bhupander Chimni, argued that since the strict separation between substantive law and procedural law is difficult to sustain, the focus on procedure by GAL indeed limits the possibility in “in-jecting the elements of democracy, equity, and justice into in-ternational law and international institutions.”101 According to Chimni, which interests and voices are relevant to the issue is fundamentally affected by what is written in substantive law, and, in this sense, the neat delineation of administrative substantive and procedural law by GAL will entail further exclusion of those disregarded and strengthening of hegemonic power.

This conceptual conflict between GAL scholars and their critics exemplifies the fundamental difficulty of transnational legal politics we have been discussing all along. In the present era of fragmented governance regimes, the question of political agency is as pressing and urgent as it is seemingly impossible to resolve in a normatively satisfying way.102 The agency question is concerned with who should decide which issues for what reasons will be given priority, but the question always comes out differently in different issue areas.103 Faced with this issue, principles such as all-affected principles or all-subjected principles seem to be falling short of providing a full answer.104 The bigger question then concerns, plainly, the conditions under which legitimacy in transnational governance can be possible. This query is always ongoing and calls for both conceptual and empirical investigations.105

What, then, becomes of human rights? How are we to situate a legal and moral norm of human rights in the context of fragmented and unstable governance regimes?106 The here discussed case of food sovereignty movements is a good illustration of how human rights to food provide a ground to organize and network different sites of struggles, and also of how human rights should be seen as being open to shift their meaning and normative contents in response to actual struggles. The case of private ordering of labeling suggests that human rights may be utilized as a language of critics even in the face of further expanding private authorities. However, these are merely emerging symptoms of human rights movements, and further conceptual sophistication of how to situate them within global legal orders, or politics of transnational law, remains an urgent task.107

Lastly, this section underlines some of the more practical implications of this chapter. As exemplified by the local impacts of roundtable regulations in Paraguay, private regulations such as multistakeholder sustainability initiatives of soy productions should be critically assessed as to their local impacts. In this regard, we have seen in this chapter the sustained importance of comparative study on roles and functions of judicial practices of the right to food at different local contexts. Although private regulatory initiatives are sometimes upheld as a renewed mechanism of regulation adapted to globalization, the case study has shown why the continuous examination and investigation are even more necessary to make private regulatory initiatives truly work. In this sense, private regulatory mechanisms are another local site where critical struggles to realize right to food are fought. Second, as exemplified by the merging of right to food and the notion of food sovereignty by transnational agrarian movements, the politics of translocal law can by no means be captured exhaustively in the courtroom. To examine the operationability of the right to food, lawyers, activists, and indeed scholars alike need to explore and critically engage with different institutional sites, both formal and informal.

This pragmatic outlook of transnational legal politics is situated in a fast-changing political landscape and the crisis of constitutional democracy in a current era.108 In capturing such a situation, the political philosopher Oliver Marchart has underlined the recent emergence of postfoundationalism thinking in political theory, arguing that the current era forcefully leaves fundamental principles of society uncertain and contingent.109 Human rights, which are characteristically open in terms of their content, come to appear as a privileged space where individuals, certain groups of people and different tranches of civil society make a claim.110 With the right to have rights111 as a minimal commonality,112 human rights should instead be seen as preparing a space for contestations, which will be filled through continuous political struggles, both inside and outside the courtroom. Legal scholars, in this context, can and already do use their networks of collaboration to exchange strategies and to borrow claims of legality and transplant them into their own local contexts. Sensitivities to politics and locality of transnational law show that it is only through this continuous practice of collaborative interventions that contextualized transnational legality can, slowly, emerge. In this light, the current practices, discourses and contestations around a right to food illustrate how a methodological lens that bridges locality and globality together can provide a wealth of knowledge in unpacking the nature of transnational legal politics.
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Stephen Minas




I. Introduction

The governance of climate change is inseparable from international relations and politics. This stems from climate governance’s unavoidable role of balancing, or choosing between, multiple legitimate interests, such as those of current and future generations, developed and developing countries, and incumbent and emerging industries. These choices are fundamentally political choices. So much has long been understood. But with the growing transnational interconnections of climate politics, the governance choices grow more complex. While there are many definitions of “governance,” a widely acknowledged feature of the concept is that it encompasses a broader set of activities than just “government”:

Governance occurs on a global scale through both the co-ordination of states and the activities of a vast array of rule systems that exercise authority in the pursuit of goals and that function outside normal national jurisdictions. Some of the systems are formalized, many consist of essentially informal structures, and some are still largely inchoate, but taken together they cumulate to governance on a global scale.1

In the climate context, global governance thus conceived connotes “all purposeful mechanisms and measures aimed at steering social systems towards preventing, mitigating, or adapting to the risks posed by climate change.”2

Climate change governance is composed largely, if not wholly, of “transnational law,” that is, “all law which regulates actions or events that transcend national frontiers. Both public and private international law are included, as are other rules which do not wholly fit into such standard categories.”3 These categories include even national law, where national law is used to regulate transnational relationships by agreement, is embodied in voluntary standards, or attracts compliance as a prerequisite for market access. A transnational law perspective decenters state law and public international law, but does not discount them. Rather, from a transnational law perspective, the politics of climate governance can be seen to play out in UN conferences and other state-to-state settings, but also in the development of industry standards, the internal regulations of global supply chains, the deliberations of scientific, technological and financial experts, the practice of international arbitration, and the decisions of domestic courts adjudicating conflicts of law.

The “transnationalization” of climate change law differs from that of more established bodies of international law, and indeed from bodies of law which have long been considered of chiefly domestic relevance. Climate change is an inherently border-crossing problem. Every piece of climate law deals with some element of the causes or consequences of this cross-border activity. Moreover, the negotiation of the initial centerpiece of climate governance, the UN Climate Convention, came after prominent discussions concerning transgovernmental relations,4 regimes,5 and globalization6 challenged the idea that governance could be a purely state-to-state affair. Climate change law, therefore, may be considered a “transnational native,” crafted and interpreted wholly during the period in which the makers of national and international policy have been consciously reacting to challenges of interdependence.

The chapter is structured as follows. Section II assesses the multifaceted impacts of climate change as a growing factor in international relations. In essence, climate change increases the interdependence of national economic activity, as the consequences of greenhouse gas emissions are felt collectively; it alters geopolitical calculations by rendering natural resources more or less valuable, as the transition to low-carbon energy gathers pace; and it acts as a threat multiplier for hazards such as extreme weather events and food insecurity, exacerbating irregular migration, and resource competition. These international relations consequences of climate change are only partially reflected in contemporary international law responses to climate change, which is the topic of section III. In section III, it is contended that the international law of climate change is transnational by design and necessity, as international law instruments including, but far from limited to, the Climate Convention and the Paris Agreement address the cross-border and cross-sectoral causes and impacts of climate change. Having examined the international relations and international law of climate change, section IV expands the focus by mapping the places and spaces in which the contemporary transnational politics of climate governance takes place. It is here contended that the contest to shape climate governance ranges far beyond even the broad set of international conferences and organizations introduced in section III. As will be seen, the terrain also includes decision-making within transnational corporations and supply chains, the development of financial sector regulation and private standards, the shaping of transnational climate standards through the lex mercatoria, including as developed through commercial arbitration and creative use of the rules of private international law in domestic courts. Section V concludes with some observations based on the foregoing for both the study and practice of climate governance.

II. Climate Change Factors in International Relations

Climate change is already a looming presence in diplomatic and geostrategic calculations. Its presence is being felt at several levels. First, and most generally, climate change more tightly binds far-flung nations into relationships of interdependence. The greenhouse gas emissions (GHG) of one state contribute to the common stock of GHG particulates in the atmosphere, thereby contributing to effects of climate change felt everywhere, but more intensely in some places than others. It is a global case of cross-border pollution in which the aggregate consequences of national and corporate economic decisions are felt everywhere. Therefore every country has a practical interest in the climate laws and policies of at least the major emitters.

This increasing interdependence also applies temporally. Compounding the complexity of assembling an effective global response, just as risks of climate change are unevenly distributed geographically, so are the benefits of climate mitigation and adaptation unevenly distributed temporally—as Purdy has observed (perhaps anticipating Donald Trump): “most of the benefits would go to non-Americans who haven’t even been born yet.”7 In these circumstances, the struggle of coaxing many leaders, citizens, and communities out of a well-grooved indifference continues.

Second, and more specifically, climate change is altering the relative economic position and strategic and geopolitical options of particular states. The rise of renewable energy8 presents a challenge for major fossil fuel exporters, just as it represents an opportunity for states currently dependent on energy imports to bolster their security of supply.9 These effects are compounded by the growing ubiquity of digitalization, most directly through its application to energy and its reliance on electricity: “Data cannot be oil-, gas- or coal-fired.”10

At the same time, the increasing rollout of renewable energy and ever more ambitious targets will fuel demand for minerals necessary for renewable infrastructure such as solar panels and wind turbines. Particularly important are the seventeen minerals known as rare earths, of which China accounts for 97 percent of production.11 A new “geopolitics of minerals for renewable energy” has been predicted.12 In addition to key physical materials for renewable energy production, regions particularly rich in renewable resources such as sun and wind also become more valuable, potentially inflaming or generating new boundary disputes. Morocco’s development of large solar plants in Western Sahara is an early example.13 Of course there will be myriad other geopolitical consequences of climate change, such as the new navigability of the Arctic Northwest and Northeast passages.

Third, climate change exacerbates a broad range of existing threats, many of which have security implications for states. These impacts include negative effects on food production, direct and indirect health consequences,14 more intense extreme weather events such as floods and tsunamis,15 and intensifying push factors for internal displacement and cross-border migration, as a result of sea-level rise or drought. The scientific community has been able to connect climate change to problems such as these with increasing confidence. This means that the impact of climate change is broadly felt in international relations and is not confined to the climate-specific diplomacy centered on the UN Framework Convention on Climate Change (UNFCCC). Climate change has also been identified as a factor in actual or potential conflicts involving states and nonstate belligerents, as a result of either diminishing resources or climate-induced migration.16 National militaries have begun to include climate change in their threat assessments, projections, and planning.17

Through effects such as sea-level rise, saline encroachment, and crop-yield reduction, climate change poses a dire challenge for many low-income communities, especially those concentrated in Least Developed Countries (LDCs). Moreover, climate change poses an existential threat for certain Small Island Developing States (SIDS), which face the prospect of territory loss to the rising seas, resulting in mass emigration and posing questions of state continuity.

The high vulnerability of certain groups of countries to the effects of climate change, combined with their often negligible contribution to the problem, vests them with a certain moral authority on the topic and influence in the UN climate negotiations far in excess of what their economic and strategic power suggests. One recalls the impassioned advocacy of the former Philippine representative Yeb Saño, addressing the Conference of Parties (COP) just days after Typhoon Haiyan hit his country,18 the coalition between SIDS, the European Union, and others to secure the Durban mandate for “a protocol, another legal instrument or an agreed outcome with legal force under the Convention applicable to all Parties,”19 and the broader High Ambition Coalition assembled at Paris to push for a strong deal to fulfill that mandate. Most recently, vulnerable countries have organized themselves into a self-selecting group called the Climate Vulnerable Forum.20 In practical terms, the moral authority of the SIDS and LDCs has given them an informal veto over major COP decisions, rendering it impracticable for the G7, G20, and so-called “G2” or other more exclusive configurations to take sole responsibility for climate change in international relations. The UNFCCC COP, with its informal consensus rule,21 remains the only climate forum in which vulnerable states have equal representation alongside major emitters, and derives its unique legitimacy in this function area22 in large part from this fact.

A further constraint on climate action through international relations is the need for mitigation efforts to be compatible with sustainable economic development. This reality has led to broad dismissal of “deep green” proposals to counter climate change by reducing economic activity. Naturally, the argument for climate action that respects the need for ongoing economic development is most strongly advanced by developing countries. This concern is relevant to all GHG-emitting sectors. The example of energy is instructive. It is estimated that over 1.1 billion people do not have access to electricity, including two-thirds of the population of sub-Saharan Africa.23 Clearly, low-carbon energy policies will be unacceptable to the states in question unless they help to solve, rather than exacerbate, energy poverty.

Fourth, and finally, it should be acknowledged that major economic powers such as the United States, China, and the European Union retain an outsized impact on the development of climate governance, and in particular international climate law, even if they cannot individually determine any particular outcome. The Copenhagen Accord, which set a new direction in the development of international climate law, resulted from discussions between the heads of state and government of predominantly large economies. The 2014 US-China Joint Announcement on Climate Change confirmed the commitment of the largest developed and developing economy, respectively, to a significant outcome in Paris the following year, and introduced compromise language on differentiation, which was reproduced in the Paris Agreement.24 Of course, there are limits to what a single great power can do in the face of unified opposition against it. The announced US defection from the Paris regime has not been emulated by a single other party. It is telling, however, that the response to the US announcement by the defenders of the Paris Agreement has included intensified bilateral diplomacy, such as that between the European Union and China between the European Union and India.25

III. International Climate Change Law: Transnational by Design and Necessity

Although multiple bodies of public international law play a part in climate governance,26 this section concentrates on the treaties which are at the center of the international law response to climate change: the UN Climate Convention and its two related agreements, the 1997 Kyoto Protocol, and the 2015 Paris Agreement. The purpose of this section is to demonstrate that, through the transition from the Kyoto architecture to the Paris architecture, the transnational nature of international climate law is being accentuated: the nexus between international and national law and regulation is deepening, the opportunities for epistemic communities to influence UNFCCC governance have multiplied, and new modalities for dispute resolution in multiple fora are being explored. What follows is a brief overview highlighting these transnational dimensions of international climate law, on which topic more comprehensive accounts are available.27

1. The Paris Agreement as a Deepening Nexus of International and Domestic Climate Law

The 1992 Climate Convention, which entered into force in 1994, established international climate law’s objective of preventing dangerous anthropogenic interference with the climate system (Article 2), principles to guide the regime, including the notion of common but differentiated responsibilities and respective capabilities (CBDR-RC, Article 3), and prescribed certain commitments for parties (Article 4). The Convention includes two annexes. Annex I is a list of developed countries (OECD members in 1992) and economies-in-transition (former Eastern Bloc socialist states). Annex II is a list of just the developed countries.

As is well known, the commitments applying to all Convention parties are limited to information gathering/reporting and general commitments to cooperate on climate matters (Article 4.1), while the Annex I and II parties have additional commitments. Annex I parties are obliged to “adopt national policies and take corresponding measures” on mitigation which demonstrate that they are “taking the lead” in climate action (Article 4.2). Annex II parties must additionally provide climate finance and technology transfer to developing countries (Articles 4.3–4.5). The Convention is therefore very much a framework, as parties acknowledged at the very first COP meeting in 1995 when they adopted a mandate calling for the negotiation of a new legal instrument to achieve the Convention’s objective.28

The result of this mandate was the Kyoto Protocol, adopted in 1997. The Kyoto Protocol set “quantified emission limitation and reduction commitments” for each Annex I party, in order to achieve a collective target of reducing Annex I emissions to at least 5 percent below 1990 levels by the end of the first commitment period (Article 3), which ran from 2008 to 2012. Although additional commitments were undertaken by all parties (Article 10), only the Annex I parties undertook quantified and legally binding emission commitments.

The Kyoto Protocol also introduced market structures and cooperation with private actors into the UNFCCC, through the establishment of the three “flexibility” mechanisms to assist Annex I parties in meeting their objectives in a cost-effective manner: joint implementation (Article 6), the Clean Development Mechanism (CDM, Article 12), and emissions trading. Under the CDM, emission reduction projects in non–Annex I countries produce carbon credits, which Annex I parties can purchase and count against their emission reduction obligations. The validation of project proposals as eligible and the verification of resulting emission reductions as real and not “hot air” are vital for the integrity of this trade. These tasks are undertaken by designated operational entities, which are independent auditors (usually private consultancies) accredited by the CDM.29 Moreover, private institutions have also been influential in creating standards for CDM project developers to use, such as the standards developed by the Gold Standard Foundation at the initiative of WWF and other environmental nongovernmental organizations (NGOs).30

The Kyoto Protocol can be considered a “top-down” instrument, in that individual party obligations were determined by the COP process. By setting targets only for Annex I parties (not including the United States, which never ratified it), the agreement was also limited in scope, failing to address dramatically increasing emissions in developing countries such as China and India, and shrinking further in its coverage of global emissions, as some major developed countries, including Canada and Japan, refused to accept new Kyoto obligations following 2012. Even prior to its entry into force, it was clear that the Kyoto Protocol would be but a partial response to the climate challenge, and in 2007, the COP adopted a new mandate for the negotiation of a further and more broadly applicable climate agreement.

In the lead-up to the 2009 Copenhagen conference, it became clear that many countries, including major emitters such as the United States and China, were unwilling to accept quantified emission reduction obligations on the Kyoto model. Subsequently, negotiations focused on elaborating a new model, built around the concept that parties would determine their own climate actions, while the international framework would raise the level of collective ambition, set procedural requirements, provide peer review and assist developing countries with finance, technology transfer, and capacity-building. The outlines of this model emerged in the legally irrelevant but nevertheless historic Copenhagen Accord, which world leaders negotiated directly in the final hours of the 2009 COP.

This basic structure was confirmed and elaborated in the 2015 Paris Agreement, which entered into force in 2016. Each party to the Paris Agreement must prepare a Nationally Determined Contribution (NDC), including domestic mitigation measures (Article 4.2) differentiated between “developed” and “developing” countries (Article 4.4). Each party must communicate a new or updated NDC every five years (Article 4.9), with each successive NDC “represent[ing] a progression” beyond the previous one in terms of ambition (Article 4.3). A “global stocktake” to be completed in 2023 and every five years thereafter should track implementation against the Agreement’s long-term goal, thereby informing parties in “updating and enhancing” their NDCs (Article 14).31

The Paris Agreement therefore includes significant “bottom-up” elements, in that climate action commitments are nationally determined, although subject to peer review. This structure makes national and subnational (and indeed EU) law and regulation central to the actual implementation of the NDCs. Many areas of domestic law are relevant to NDC implementation, including legal measures that relate directly to climate policy (such as renewable energy requirements or the establishment of emissions trading) and measures that indirectly relate to climate change, providing climate co-benefits (such as waste or air quality legislation).32 In turn, the centrality of domestic law has given new impetus to international capacity-building efforts to strengthen domestic enabling environments for NDC implementation. An example is the Law and Climate Change Toolkit developed by the Commonwealth Secretariat, UN Environment, and the UNFCCC Secretariat.33 While there are common policy approaches deployed across multiple countries (e.g., the feed-in tariff and, more recently, competitive tenders and auctions), domestic climate law must also be appropriate to a country’s legal system, unitary or federal constitution and broader legal culture.34

The Paris outcomes also foregrounded the role of nonstate actors in implementing the agreement. The COP decision to which the Agreement is annexed called on “non-Party stakeholders” to scale up the climate action and “demonstrate these efforts” on an online UNFCCC platform.35 The decision also created the roles of two “high-level champions,” who are officials nominated by the incumbent and incoming COP presidents and, inter alia, work with nonparty stakeholders to strengthen voluntary climate commitments.36 In sum, it is therefore apparent that the implementation of the Paris Agreement will be a thoroughly transnational endeavor, requiring multiple collaborations and interactions of the COP and other Convention bodies, national and subnational governments, international organizations, and the private sector.

2. The Role of Expert Communities and Networks

A further structural dimension of the UNFCCC architecture which entails transnational ordering is the prominent role of expert communities and their networks in both advisory and operational functions. Since 2010, and reinforced by the Paris Agreement, a growing range of specialized bodies under the convention have been created by the COP to perform advisory and operational roles in areas such as climate technology, finance, adaptation, and capacity-building. In the field of technology, for example, the COP established in 2010 a Technology Executive Committee (TEC)37 comprised of twenty technology experts appointed in their personal capacity. The TEC progresses its work through task forces, which include, in addition to committee members, representatives of international organizations, environmental NGOs, the private sector, and the research academic community.38

The TEC is empowered to provide recommendations and key messages on technology matters to the COP, as well as recommendations on draft guidance to the Operational Entities of the Convention’s Financial Mechanism and other inputs to further develop technology-related aspects of the UNFCCC work.39 The TEC thereby engages in a regulatory dialogue with the COP, which mandates it to consider difficult technology questions and, in turn, receives TEC messages and draft language as an input to COP decisions and other UNFCCC outcomes. In other UNFCCC functional areas, similar roles are performed by the Standing Committee on Finance, the Adaptation Committee, and other bodies.

At the operational level, the example of technology is also instructive. The Climate Technology Centre and Network (CTCN), established in 2010, consists of a small secretariat hosted by UN Environment and UNIDO, supported by a Consortium of technology organizations, and a diverse Network comprising over 500 organizations, including businesses, research institutions, public bodies, and international organizations. Among its functions, the CTCN responds to technical assistance requests from developing countries concerning identification of technology needs, creating enabling environments in-country and facilitating technology deployment, and so forth.40 The CTCN relies on Consortium and Network members to respond to these requests. The Network has grown rapidly since the operationalization of the CTCN, and by 2017 half of all new requests were being fielded by Network members.41 Types of assistance provided in response to requests include decision-making tools and information provision, private sector engagement, and market creation, and recommendations for law, policy, and regulations.42 Governments also play an important role in the process through their National Designated Entities. The CTCN thereby institutionalizes the collaboration of national governments, UN bodies and a broad network of public, private, national, and international institutions in the implementation of UNFCCC technology provisions and Nationally Determined Contributions, including through the development of domestic policy, law, and regulation.

Similarly, concerning finance, the Green Climate Fund established in 201043 relies upon institutionalized collaboration with diverse public and private financial and developmental institutions in order to channel climate finance to developing countries. These institutions, as Accredited Entities, work with developing countries on GCF funding proposals and manage funding projects and programs. Ninety-seven such entities had been approved for accreditation by September 2020, including regional, national, and international institutions, multilateral development banks such as the Asian Development Bank, commercial banks such as HSBC, and UN development agencies. Finally, the networked nature of technology and finance operations under the UNFCCC has been enhanced by COP decisions to further elaborate collaboration between the four institutions of the TEC, CTCN, GCF, and Global Environment Facility, as well as the national government focal points to these bodies.44 Under the UNFCCC, therefore, concerted efforts are being made to spark collaborations among the respective epistemic communities of technology and finance45 and to expand action through networks beyond the limited capacities of UN agencies.

3. UNFCCC Dispute Resolution Mechanisms

Article 14.2 of the Climate Convention provides for parties to accept, for the resolution of UNFCCC disputes with other parties, the compulsory jurisdiction of either the International Court of Justice or “[a]rbitration in accordance with procedures to be adopted by the Conference of Parties as soon as practicable, in an annex on arbitration.” This language has been reproduced in the Paris Agreement (Article 24). However, no arbitration annex has been adopted for either treaty, and parties have avoided binding adversarial settlement of disputes, preferring negotiation.

While there has been no interstate litigation concerning the UNFCCC, there have been contractual disputes involving both public and private players arising under UNFCCC markets and institutions. These include arbitrations of disputes arising from the trade in carbon credits under the Kyoto Protocol’s Clean Development Mechanism and Joint Implementation. More recently, the GCF provides for arbitration in the default terms of both its Trust Fund Contribution Agreement and Accreditation Master Agreement. These contractual arbitration clauses introduce a diverse set of nominated governing laws, seats, institutions, and procedural rules to the resolution of potential UNFCCC disputes. Issues that have arisen in these disputes include cultural differences in negotiation and interpretation of the agreement from jurisdiction to jurisdiction, the role of environmental safeguards and anticorruption provisions, and the immunity of decision makers such as CDM Executive Board and GCF Board members.46

In addition, domestic courts may rely upon the UNFCCC, Kyoto Protocol, Paris Agreement, and COP decisions in interpreting state obligations under municipal law. In Urgenda, the Hague District Court found that the Dutch government’s 2020 emission reduction target was insufficient under Dutch law, using UNFCCC principles (inter alia) to interpret the state’s obligations.47

Aside from disputes directly concerning the UNFCCC and Paris Agreement, a number of other areas of public international law are also relevant to climate change and climate-relevant disputes, such as trade disputes concerning renewable energy, have been addressed through international court and tribunals. These will be discussed later, in addition to the relevance of both transnational commercial law and rules of private international law to climate change. Of course, in addition to these international and transnational processes, there is “an astonishing array of different kinds of disputes that are likely to arise” in domestic jurisdictions concerning climate change, beyond the scope of this chapter.48

IV. Charting the Transnational Politics of Climate Governance

Beyond the UNFCCC and its processes, there is a broad range of other “actors, norms and processes” which contribute to climate governance.49 This section will briefly identify some of the key places and spaces in which the transnational politics of climate change takes place, with particular focus on the private or hybrid forms of governance. As Frydman has observed:

“[G]lobal governance” arguably overly emphasizes the organs, institutional structures, and decision-making procedures, to the detriment of norms, objects, and devices themselves. Empirical observation teaches us that norms are not necessarily produced by the structures of inter-state or para-state governance…For pragmatists, the value of a norm depends less on its “pedigree” than on the effects that it produces.50

A. Public International Law beyond the UNFCCC

Following decisions from the UNFCCC, the International Maritime Organization (IMO) regulates international shipping emissions and the International Civil Aviation Organization (ICAO) regulates international aviation emissions.51 In recent years, the parties of both of the latter organizations have adopted legal instruments pursuant to these mandates.52 Other treaties regulate aspects of climate change without direct referrals from the UNFCCC. Some of the most significant treaty regimes for climate change include:



• The UN Convention on the Law of the Sea and its implementing agreements, which intersect with climate change on multiple topics, including sea-level rise53 and marine renewable energy.54


• The Montreal Protocol on Substances that Deplete the Ozone Layer, which was amended in 2016 to phase out hydrofluorocarbons, which are potent greenhouse gases.55


• International trade law embodied in World Trade Organization agreements, which relate to climate governance as a check on state assistance to boost domestic renewable industry,56 and also through both protections of intellectual property and promotion technology transfer to LDCs.57






Multilateral and bilateral investment treaties (BITs) are also a significant source of law bearing on climate matters, as witnessed by the many arbitrations concerning renewable energy investments under the Energy Charter Treaty, North American Free Trade Agreement, and BITs. A more recent development is the incorporation in BITs of climate change within environmental or sustainable development chapters, sometimes specifically affirming Paris Agreement commitments.58 Concurrent with these treaty regimes, customary international law, and general principles are also relevant to climate governance.59

Each of the treaty regimes mentioned above differ not just in substantive content, but also in normative standpoint, rules of procedure, dispute resolution mechanisms, and area of negotiator expertise. For example, the treaty amendments to regulate international shipping emissions could only be adopted because the IMO has no “common but differentiated responsibilities” principle and provides for amendments by “tacit acceptance,” not requiring consensus as under the UNFCCC.60

B. International Organizations and Initiatives

In addition to treaty law, a variety of soft law instruments61 and international organizations contribute to the governance of climate change. Many UN agencies have a climate dimension to their work, and sectoral bodies such as the International Energy Agency (IEA) and the International Renewable Energy Agency (IRENA) are significant providers of expertise and capacity-building.62 The World Bank and regional development banks have long been active in the provision of climate finance, and recently established financial institutions such as the Asian Infrastructure Investment Bank and the New Development Bank have announced their intentions to also be active in this domain. Many of these institutions regularly cooperate with each other on climate-related projects, including through multistakeholder partnerships involving national governments, the private sector and civil society,63 such as the Sustainable Energy for All Initiative.64

Perhaps the most broad-based effort to coordinate these disparate actors is the Sustainable Development Goals (SDGs), adopted by General Assembly Resolution in 2015.65 Many of the SDGs, which are targeted for achievement by 2030 in both developed and developing countries, are relevant to climate change.66 Therefore, the institutional arrangements established through the UN to progress the SDGs, including the High-Level Political Forum on Sustainable Development,67 the Technology Facilitation Mechanism,68 and the framework of SDG indicators adopted by the General Assembly in 2017,69 are also potential contributors to climate governance.

C. Standardization

Standardization is a significant form of governance, which may include public authorities or develop wholly within the private sector.70 Standards may be enforced through regulation or attract adherents based on market consensus or adoption by particularly powerful economic players. In the climate context, standards produced by the International Organization Standardization (ISO) have been widely adopted for multiple purposes.71 Additionally, standards have been used to coalesce and grow new markets, such as through the development of Green Bond Principles72 by the International Capital Markets Association or the Climate Bonds Standard73 by the Climate Bonds Initiative. Climate-related standards can and have been incorporated into a broad range of commercial agreements.74

Standardization can also provide avenues for dispute settlement. For example, disputes regarding the Kyoto Protocol’s flexible mechanisms have been arbitrated at the PCA utilizing the arbitration clause of the International Emissions Trading Association’s Model Emissions Trading Agreements.75

D. Transnational Corporations and Supply Chains

The private sector is an important factor in climate governance in its own right, independent of UN initiatives, multistakeholder partnerships, and market standards. Companies and investors are engaging in a vast range of climate actions, such as using an internal carbon price, investing in research and development and decarbonizing investment portfolios.76

Moreover, the economic power of many transnational corporations gives them the ability to prescribe and enforce standards of conduct within their supply chains.77 This means that corporations and financial institutions can contribute to climate mitigation and adaptation not just internally but also in the multiple jurisdictions where their contractors, counterparties, and customers are located.78 It should be remembered that private sector actors have different motivations to governments and international organizations.79

E. The Lex Mercatoria

As is clear from the foregoing, relationships and transactions involving large commercial and financial actors can, in aggregate, have a significant effect on the global response to climate change. Of relevance here is not just the aspects of these relationships, which are determined through party choice, but also the laws which govern them and the applicable processes for dispute resolution. Many such relationships involve aspects of transnational commercial law, sometimes referred to as lex mercatoria, or the new law merchant. These terms describe a “non-territorial, non-statist legal order…operating in international trade and finance as a natural consequence of the globalisation of the international professional activities in these areas and the freeing of the flows of persons, goods, services, capital and technology internationally.”80 Envisaged as a “hierarchy of norms derived from different autonomous legal sources,”81 the lex mercatoria as sometimes applied in international commercial arbitration (ICA) includes norms which are not at the free disposition of the parties, such as general principles.82 The consequence of this is that for climate-relevant transactions such as energy projects and the creation and trade in carbon credits, the sites of lex mercatoria evolution and interpretation can play an important, if little-examined, role in climate governance.

Bodies which produce codifications and/or model laws and provisions on transnational trade customs and usages have been significant in shaping and interpreting the lex mercatoria.83 These bodies include the International Institute for the Unification of Private Law (UNIDROIT), the UN Commission on International Trade Law (UNCITRAL), and the International Chamber of Commerce (ICC).84 Regarding climate change, the yet-to-be-realized opportunity here is to harmonize transnational contract law and practice in a way that embeds climate-friendly standards in standardized instruments, perhaps utilizing the outputs of initiatives such as the Principles for Responsible Investment and the Task Force on Climate-related Financial Disclosures. An example of this potential contribution is the recent proposal for UNCITRAL to develop model provisions on international investments which are specific to renewable energy.85 Moreover, standardization in transnational commercial law has also been used as an example for the further development of climate-specific legal standardization.86

However the lex mercatoria is embodied in textual form, in commercial disputes it generally falls to arbitrators or judges to interpret and apply it to the case at hand. As arbitrators have increasingly done so, even without the prompt of pertinent party submissions,87 ICA has become “a testing ground for the development of transnational commercial law.”88 How arbitrators interpret transnational commercial law attains significance for climate change where the law in question concerns an energy or other climate-relevant transaction. Take green bonds as an example. Among the sources of the lex mercatoria are “customs generally prevailing in each trade if considered mandatory”—such customs need not be expressly incorporated in an agreement to have binding effect.89 In the realm of capital markets, Dalhuisen nominates the International Swaps and Derivatives Association Swap Master Agreements 1987/1992/2002 as candidates for the status of binding custom, particularly in relation to their well-accepted close-out and netting provisions.90 As the green bond market continues to develop as a specialized market concerning an asset class with unique characteristics, it may be that elements of green bond design, such as the ICMA Green Bond Principles discussed earlier, achieve broad-enough professional recognition to similarly acquire customary force.

Just as relevant to climate governance is how arbitrators construe public policy. In commercial dispute resolution, public policy has operated as an external check on party autonomy, especially where private contractual or proprietary dealings have impacts on third parties (competition policy is one example). However, applying domestic public policy or order considerations to cross-border transactions may lead to extraterritoriality or be otherwise problematic, as when differing public policy standards are applied in multiple relevant jurisdictions.91 In response to these challenges, arbitrators have sought to apply “transnational minimum standards,”92 conceived as “truly international, or transnational”93 public policy operating to “balance the international market place and keep it clean.”94

The application of such transnational minimum standards is particularly salient to transnational markets with “no natural regulator” empowered to protect the public interest.95 In practical terms, the identification of transnational minimum standards falls to party submissions and the arbitrators themselves. Empirical research has found that arbitrators do apply transnational public policy norms, but that these have been limited to “gross violations of universally accepted general principles of law” such as concerning corruption.96 The same study found that, far from untethering ICA from domestic law, the search for transnational minimum standards necessitates a process of “dialectical regulation,”97 as arbitrators scrutinize domestic public policy norms for transnational commonalities:

In the process of legal “bricolage” that arbitral tribunals therefore must engage in, the distinction between public and private modes of regulation as well as between domestic and transnational policies becomes increasingly permeable; international arbitral tribunals and state courts are bound to interact ever more closely.98

It has already been suggested that “environmental standards for international operations” may become the subject of transnational minimum standards.99 Concerning climate change, practices such as carbon disclosure, offsetting, and perhaps even the prescription of maximum carbon footprints for given projects may be candidates for transnational public policy status. It has even been ventured that “anti-fossil fuel norms” are in the process of cohering,100 although their legal impact, if any, is yet to become clear. If the transnational public policy concept indeed has an “evolutive and dynamic character”, which enables “the incorporation in arbitration of the new needs and ideas of the international community”,101 then there can be few needs more pressing than responding to climate change. The bar for recognising a norm as transnational public policy is exceedingly high.102 Nevertheless, as the felt consequences of climate change continue to intensify, surely it is not far-fetched to suggest that transactions which are especially egregious in exacerbating the problem may eventually be held to be “condemned by public decency and morality”.103

Finally, concerning transnational commercial law and international arbitration, arbitral institutions and relevant legal professional bodies such as the IBA are themselves emerging sites for the development of climate governance. This is unsurprising, as Kyoto Protocol carbon market transactions have long been resolved through arbitration and the standard agreements of recently created climate institutions such as the GCF typically nominate arbitration for dispute resolution. More broadly, arbitral institutions are building up significant energy and environmental expertise as their case loads in these areas rise. For example, out of the 113 cases which the Permanent Court of Arbitration (PCA) was administering in 2016, over half related to energy.104

Arbitral institutions cannot develop substantive law. Rather, they contribute to the lex mercatoria through the elaboration of procedural rules, the most authoritative of which influence practice even when they are not specified as governing a process.105 In 2001, the PCA (which serves as registry for interstate, investor-state, and commercial arbitrations) adopted its Optional Rules for Arbitration of Disputes Relating to the Environment and/or Natural Resources, which modify the UNCITRAL Arbitration Rules to reflect the “particular characteristics of disputes having a natural resources, conservation, or environmental protection component.”106 Most of the Kyoto Protocol contract disputes administered by the PCA have been brought under the Optional Rules.107 In turn, the Gold Standard Foundation, introduced earlier as a private body that operates a standard for certifying CDM projects, has drawn on the PCA’s Optional Rules to create an appeals process concerning certification decisions.108 In this way, public and private authorities are borrowing from each other in setting the rules that govern climate dispute resolution. Recognizing the growing role of arbitration in environmental and climate governance, civil society groups are seeking to influence the process through amicus submissions or as witnesses.109 Transparency and stakeholder participation are vital considerations for the legitimacy of arbitration of climate-related disputes.110

F. Private International Law

As climate norms are progressively—but inconsistently—integrated into the domestic law of multiple jurisdictions, and into internal professional and market standards of the kind discussed earlier, the rules of private international law will play a role in allocating competence to regulate climate change through private law. Matters such as choice of law, choice of forum, and recognition of foreign judgments will determine which national regimes for tort, contract, and so forth—and also, potentially, forms of nonstate ordering111—govern transnational climate-relevant situations. Private international law is therefore an important, if unexplored, component of climate governance.112

To launch this study, it is necessary to build upon recent investigations into how private international law can “contribute to regulate the transnational exercise of private power by a variety of non-state actors whose cross-border economic activities fall within its traditional remit.”113 In this connection, the Private International Law as Global Governance114 project assembled diverse perspectives to address the potential role of private international law in global governance. The unique potential contribution of private international law stems from its core function as a toolkit for the “appropriate allocation of private law regulatory authority” among jurisdictions; Mills has argued, drawing on the recent “Europeanisation” of conflicts of laws within the European Union, that private international law can be a “technique of legal coordination” at the global level.115 More specifically, van der Eem has suggested that private international law can address “[l]egislative externalities,” that is, instances when national legislative arrangements have negative effects in other jurisdictions.116 Van der Eem gives the example of counterparties who purchase harmful financial products outside of the home jurisdiction of a financial institution, and suggests that private international rules giving adjudicative competence to affected jurisdictions can re-enfranchise “local societal forces and local democratic processes.”117

The potential governance functions of private international law, in distributing disputes between domestic jurisdictions, also include filling gaps in transnational dispute resolution left by treaty law. Wai has argued that private international law can provide for “governance through private contestation”: in the many areas of private law not harmonized by treaty, private international law provides a legal and institutional setting in which to hold private actors to account under the laws of a given jurisdiction. The tort claims against British Petroleum in relation to the 2010 Deepwater Horizon oil spill are given as an example in the environmental domain.118

What does this newfound concern for global governance within private international law scholarship herald for climate governance? First, in view of the heterarchical configuration of climate governance, the premise of conflicts of laws, which “signif[ies] that several laws are simultaneously available for possible use,”119 is apt to capture the reality of a given climate dispute. Given both the limited scope of public international law and the great diversity of national law with respect to climate change, there will be many instances in which courts will have to choose which national law to apply. Private international law concepts such as connecting factor may be applied to discourage or mitigate phenomena such as “carbon leakage,”120 or to empower jurisdictions which suffer the consequences of extraterritorial emissions.

Second, there is the provocative but ultimately pragmatic proposal to apply conflict of laws methodology not just to state laws but, also, to instruments of nonstate ordering: “If global encounters between different systems are not limited to law that is state-endorsed and territorially bound, then there is no reason to balance out the interests expressed in various normative systems (laws, standards, principles, indicators) differently.”121 In advancing this idea, Muir Watt has emphasized that certain courts have already begun to interpret industry or firm self-regulation and to hold private actors accountable for its consequences.122 The European Court of Justice has affirmed its jurisdiction to interpret harmonized, nonbinding technical standards adopted by a private institution,123 for example, while the US Court of Appeals for the 9th Circuit found that a transnational corporation had sufficient market power to either prevent or facilitate child slavery in its supply chain.124 Given the proliferation of private or hybrid climate and energy standards, many of which are admirable and ambitious but not (otherwise) enforceable, this larger project of expanding private international law to encompass nonstate ordering could offer an additional mechanism for realizing nonstate climate actions in practice.

V. Conclusion

Climate change is “the exemplary permanent crisis for an age of many permanent crises,”125 and it has evoked multiple responses, including through legal systems. As Bodansky has observed, to describe all of this activity as a “transnational legal order” would be to overstate its coherence.126 Nevertheless, it is clear that transnational legal structures and relationships are having a significant bearing on climate governance. Global climate governance can thus be seen to encompass actors, norms, and processes of rich and sometimes bewildering diversity. And yet, this broad distribution of agency need not amount to fragmentation of efforts or of law. Rather, the challenge presented by the foregoing tableau is twofold.

For the analyst, the challenge is less of conceptualizing the ecosystems of climate governance in broad terms (much progress on this front has already been made),127 and more of identifying the processes and impacts of climate governance in particular contexts, including through the interactions of different actors and sources of law and regulation. If the “transnational liftoff” of climate governance has been richly elaborated, its “juridical touchdowns” remain much to be studied and, in certain instances, to be determined.128

For the practitioner, the challenge is to increase the coherence of the discrete attempts at regulating climate change discussed earlier, where it is possible to create appropriate linkages between processes and institutions that enhance impact on the core tasks of climate mitigation and adaptation. This is not a particularly novel observation, but the proliferation of legal and soft-law instruments in the specialized function areas discussed earlier make the challenge of coordination evermore urgent. The creation of the Paris Agreement and its incorporation of bottom-up contributions, networked expert communities, and avenues for nonstate actor participation has created a central node for the programmatic, normative, and discursive interlinking of many of the governance processes discussed in this chapter. This still unfolding development creates the potential for progress in climate governance even beyond what is contained in Nationally Determined Contributions.
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I Introduction

As the other contributions to this handbook show, transnational law can emerge in a variety of shapes and forms, with privately created rules and other soft law being particularly influential. This chapter suggests that global social indicators can also be understood as a variant of transnational law. It is now widely held that global social indicators are not “merely” factual phenomena but can be called “law-like,” “quasi-legal,” or “soft-law.”1 They also show parallels to other forms of transnational law, for example, in being dependent on the way they are accepted or “settled.”2

The importance of global social indicators cannot be overestimated. They have proliferated in recent years with profound implications for states, organizations, and individuals as they reach across many societal fields. For example, some deal with good governance and the rule of law, such as the Corruption Perception Index and the various indicators by the World Bank, some with personal rights and economic freedom, such as the World Press Freedom Index and the Global Competitiveness Report, some with human development and political stability, such as the Human Development Index and the Country Risk Index, and some with the performance of commercial and educational entities, such as the UN Global Compact and the various global university rankings.3

The “law-like” (or “quasi-law” or “soft law”) nature of global social indicators poses the question about their legitimacy, which will be the main focus of the subsequent analysis. The topic of legitimacy has only recently come to the fore of the debate about global social indicators;4 yet, the following can also draw on the now extensive general literature about global social (and other) indicators and their relationship to governance and law, notably a number of edited volumes5 and special issues of journals.6

This chapter is structured as follows: section II explains the term “global social indicators” and discusses the concept of “legitimacy” as both a sociological and a normative concept. Section III addresses the different dimensions of the legitimacy of indicators, which also includes reasons why some global social indicators may lack legitimacy and how indicators can be made a legitimate form of governance. Section IV concludes.

II Terminology and Relevance of Concepts

A “Global Social Indicators”

While there is no full consensus about the meaning of the term “indicators,” it is helpful to present some definitions suggested in practice and academia. A good starting point is the definition by the Organisation for Economic Co-operation and Development (OECD):


In general terms, an indicator is a quantitative or a qualitative measure derived from a series of observed facts that can reveal relative positions (e.g. of a country) in a given area. When evaluated at regular intervals, an indicator can point out the direction of change across different units and through time. In the context of policy analysis…indicators are useful in identifying trends and drawing attention to particular issues. They can also be helpful in setting policy priorities and in benchmarking or monitoring performance.7

This emphasis on the practical dimension of indicators is a common feature of most definitions. However, the alternatives “quantitative or qualitative” are not shared by everyone as, usually, the emphasis is on quantitative measures, often by way of rankings. For example, according to Merry, “indicators are a special use of statistics to develop quantifiable ways of assessing and comparing characteristics among groups, organizations and nations,”8 and according to Davis and colleagues, they are “named collection[s] of rank-ordered data that purport[s] to represent the past or projected performance of different units.”9

This chapter is specifically interested in global social indicators. The term “social indicators” can be used in at least three ways:10



(i) Explanatory indicators are the indices or proxies of variables that social scientists use when seeking to construct explanations of variance in furtherance of theoretical claims about connections between variables, for example, between corruption and economic development. Such correlations can then be tested for significance by statistical means.


(ii) Policy indicators are the targets or benchmarks used in setting and assessing the results of social interventions. Such indicators help us establish whether given social interventions have achieved their intended outcomes.


(iii) Ranking indicators are measures or standards formulated as part of large-scale scaling exercises that stipulate and compare the performance of units on a range of matters ranging from better business opportunities to happiness. Those are most relevant for our purposes.






The global in global social indicators also requires a brief explanation. While broad terms such as “global” (and “globalization”) have been subject to criticism,11 there is now also a growing literature that accepts that, at least, there may be “intimations of global law.”12 In the following, the focus is on indicators which have a global ambition, even if, as we shall see, they may often represent particular and particularistic interests and values. These types of indicators raise legitimacy concerns different from local, national, and regional indicators since global indicators face specific problems, for example, due to their need to accommodate different socio-economic systems and the lack of global democratic structures (as discussed later in section III).

The literature classifies indicators in different ways. For example, Broome and Quirk distinguish indicators that play a role in statecraft (e.g., human trafficking indicators), international governance (e.g., the World Bank governance indicator), private market governance (e.g., rating agencies), and transnational advocacy;13 Restrepo Amariles and McLachlan provide an inventory of 22 “legal indicators” for which they identify the phenomena measured, the type of result, the type and scale of measurement, the type of indicator, methods and sources, and actionability;14 and Kelley and Simmons’ analyze 159 “global performance indicators” (which largely overlap with global social indicators) according to issue and creator type.15

For the purposes of this chapter we use the following distinction of global social indicators (with no claim of comprehensiveness), focusing on indicators which raise general legitimacy concerns:16



(i) Good governance and rule of law indicators, for example, the World Bank’s Worldwide Governance Indicators (WGI) and Doing Business Reports (DBR), Transparency International’s Corruption Perception Index (CPI), the World Justice Project’s Rule of Law Index, and the Index of Legal Certainty by the Foundation pour le Droit Continental.


(ii) Personal rights and economic freedom indicators, for example, the World Press Freedom Index by Reporters without Borders, the Global Slavery Index by the Walk Free Foundation, the World Economic Forum’s Global Competitiveness Report, the Fraser Institute’s Economic Freedom of the World, and the OECD Indicators of Employment Protection.


(iii) Human development and political stability indicators, for example, the UN Human Development Index (HDI), the Happy Planet Index by the New Economics Foundation, the Good Country Index, the International Country Risk Guide (ICRG) by Political Risk Services, and the Fragile States Index (formerly Failed States Index) by the Fund for Peace.


(iv) Performance of educational and commercial entities indicators, for example, the EU’s U-Multirank, the Times Higher Education World University Rankings, the UN Global Compact, the ISO 26000 on social responsibility, and the GRI Guidelines for the sustainability reports by the Global Reporting Initiative.






Turning to the relevance of indicators, international organizations which create and use such indicators emphasize their virtues and attractiveness across a wide range of fields. According to the UN Rule of Law Indicators guide:


Indicators are indirect measures of elements that, taken together, can be used repeatedly and over time to assess progress towards specific goals and objectives. They often have the dual role of spurring reform and holding agencies and individuals accountable for their past performance. The use of indicators is becoming increasingly popular in many areas of public policy, science and business as an accountability mechanism for public institutions and private companies, and as an early warning sign of disease, famine, economic crisis and other problems with widespread impact.…Indicators allow the synthesis of complex information to produce easily interpreted measures that are well suited to tracking changes over time and drawing comparisons between places.17

Academic research agrees that indicators are not “merely” numbers that display particular pieces of information. For example, Shore and Wright observe that:

Quantification and statistics have long served as instruments of state power. However, a key development over the past three decades has been the extraordinary rise of international performance indicators and rankings and their involvement in new forms of governance that operate both within and beyond the state.…Even intangible phenomena such as levels of “trust,” “perceptions of corruption,” “quality of life years” and “gross national happiness” are now routinely quantified, measured and ranked in competitive national and international league tables that purport to offer at-a-glance comparisons.18

More concretely, Davis and colleagues characterize global social indicators as both belonging to the field of “sociology of knowledge” and to the field of “regulation and governance.”19 It is an inherent feature of indicators that they aim to be “successful” due to their persuasive power and the expertise and power of the drafting institutions—and it was already mentioned that this need for acceptance (or “settling”) can also be linked to the notion of transnational legal orders.20

Similarly, it can be helpful to refer to the transnational concept of “liquid authority,” which aims to characterize the dimensions of “informality, ideationality, dynamism, and multiplicity,” in particular referring to forms of governance “without a clear centre, dispersed over a multitude of actors and institutions (public and private) without a formal ascription of authority.”21 Indicators often belong to this category. For details, the precise shape of the indicator needs to be considered, for example, whether it is drafted by public or private institutions, whether it is aimed at states or private bodies, how the global, transnational, national, and local levels interact with each other, and, therefore also, whether it is really truly global or connected to a particular local context (as will be discussed later in section III).

B “Legitimacy”

Some writers have claimed that indicators are legitimate by definition. Davies, for example, characterizes an indicator as an instrument that “successfully combines scientific objectivity with normative authority of some sort, winning agreement from both experts and publics.”22 Yet, such statements can lead to misunderstanding if they fail to consider that there can be two variants of legitimacy. Thus, to start with, it needs to be clarified that there is a broad distinction between legitimacy as a normative concept (i.e., legitimacy as a goals) and legitimacy as a question of sociology (i.e., legitimacy as a means).

A common reference to the normative variant of legitimacy is the introduction of Rousseau’s Social Contract:

Man is born free; and everywhere he is in chains. One thinks himself the master of others, and still remains a greater slave than they. How did this change come about? I do not know. What can make it legitimate? That question I think I can answer.23

The sociological (or empirical) perspective of legitimacy appears to be very different. The usual reference is here to Max Weber, who stated that “social action…may be guided by the belief in the existence of a legitimate order.”24 Thus, having laws which the public believes to be legitimate is important since the state may not be able or willing to prevent or stop those by force, and since other reasons for compliance (such as habit and expediency) may not always be sufficient. From this, it follows that this “relevance of people’s perceptions of the rightfulness and appropriateness of authority for their acceptance and support for political and social order”25 poses the empirical question how far individuals really act in such a way.

Considering the “user reaction” can also lead to the suggestion to place indicators and related kinds of regulation on a continuum that runs from the most to the least counterfactual of interventions.26 At the more counterfactual end of the continuum, we can locate those standards (as with many religious, moral, and ethical statements) that represent appeals to people to behave in certain ways without this necessarily being accompanied by formal efforts to enforce them. At the other, more instrumental end, we find efforts to engineer changes in social behavior without those subject to this being always made aware that they are being manipulated (for example, when the shape of seats in train stations are designed so as to prevent people sleeping on them, or the architecture of public spaces is constructed to make people hurry through them). Other kinds of normative material, such as soft law, global social indicators, codes of conduct, professional, technical standards, and hyper-nudges, can then be placed at intermediate places along the continuum.

As far as conventional state law is concerned, the sociological and the normative positions are linked because a high degree of voluntary compliance realizes the goals which the law aims to pursue.27 An even stronger connection exists for pure private forms of governance, since—due to the lack of state enforcement—the success of such a private scheme crucially depends on its perception as legitimate.28 Relatedly, as far as states use nonconventional tools (including indicators), it may speak in favor of these tools if and when they effectively influence behavior.29

The literature also discusses the specific relevance of “legitimacy” in the context of international, transnational, and global law and governance.30 For example, researchers have explored how to implement democratic legitimacy in a global constitutional order,31 how shared social norms based and adherence to a practice of legality can produce legitimacy in international law, how the “democratic, results-based, order-derived, systemic, deliberative, and procedural” values of a global administrative law can create legitimacy at a supranational scale,32 and how in specific fields such as international arbitration and counterterrorism law the legitimacy of transnational rules has been challenged.33 The complexity of the many interests in the international sphere can also lead to further complications. For instance, the question “legitimacy for whom?” is more complex here since it requires giving consideration to more than the representatives of one state.34 Indeed, to put it in more general terms, in the international and transnational sphere “mandates are uncertain, and it is not clear on whose behalf they purport to act and to whom accountability should be owed.”35

For global social indicators, it may be suggested that, as quantitative measures, they should be assessed against “the relevance and validity of the scientific method of which they are the result”;36 however, as we have seen (see previous section), indicators also have a governance function; so they “not only convey information, but are genuine tools of global governance and […], for this reason, their legitimacy depends not only on their accuracy, but also on their accountability.”37

The following section uses a conceptualization that distinguishes between forms of “input,” “output,” and “throughput” legitimacy,38 sometimes also phrased as “source-based,” “substantive,” and “procedural” legitimacy.39 Input legitimacy refers to aspects such as the expertise of the lawmaking authority and sufficient forms of accountability; output legitimacy may be assessed by theories of justice as well as criteria of efficiency; and throughput legitimacy refers to fair and transparent procedures (with some suggesting that democratic legitimacy should be the main foundation of such an assessment40). For the transnational context, it can be added that the distinction between input, output, and throughput legitimacy refers to inclusiveness of wide stakeholder participation, expertise-based effectiveness in solving international public policy problems, and validation of transnational governance through procedural fairness and impartiality.41

III Dimensions of Legitimacy Applied to Global Social Indicators

A “Input” or “Source-based” Legitimacy

The rise of transnational law poses the general question: “[W]ho are the new rulers”?42 More precisely, for social global indicators, we can ask questions such as: Who is doing the categorization, what are their convictions and interests, who is consulted, who sits round the planning table, and who has the power to say what counts? The relevant connection to legitimacy is that it also includes the question what justifies why persons in power have the authority to make decisions that affect others.43

Considering the drafters of global social indicators, on the one hand, we have international public bodies, such as the World Bank, the United Nations, and the OECD. Here, ideally, their input legitimacy may benefit from the fact that their structures reflect the wishes of their member countries (yet, how far such inclusive structures exist is often contentious, for example, due to power imbalances44). On the other hand, private bodies can also have certain advantages. Some private bodies may benefit from their high reputation, in particular as far as technical standards are concerned (e.g., the ISO). It can also be the case that the independence and neutrality of a private body fosters its credibility and therefore the input and output legitimacy of the indicator: for example, this may be the case for the Press Freedom Index by Reporters without Borders, noting that international organizations and states are often accused of biases if and when they promote human rights internationally.45

The different drafters also show that sociological and normative legitimacy can sometimes diverge. As the effectiveness of an indicator is correlated with its sociological legitimacy, drafters that are economically and politically powerful (such as the United Nations and the World Bank) have an advantage over those that merely rely on persuasion (e.g., Reporters without Borders). However, from the perspective of normative legitimacy, it can also be said that these latter indicators may be preferable since they raise fewer concerns about the deficit of democratic governance structures at the global level.

It is also clear that even politically and economically powerful drafters may use diverse forms of influence: for example, Niemann identifies for the World Bank how the enrollment of experts, professionals, and academics creates legitimacy and how “prestige and media attention plays a large role in the popularity and legitimacy” of its Doing Business Reports.46 As Restrepo Amariles explains, indicators are frequently also needed because of the limits of international authority: while international institutions often lack mechanisms for enforcing their rules, indicators provide them with a tool to communicate lack of compliance with a particular norm, even if the consequences remain unclear.47

In some cases, an indicator may be drafted by a group that includes multiple private and public bodies. So would this be “the best of both worlds” as far as legitimacy is concerned? Yet, the complex dynamics of competing interests and unequal power differentials, which shape the relationship between different public and private bodies, do not suggest that their collaboration necessarily results in veritable legitimacy gains.48 It should also be noted that, according to the general literature on the legitimacy of international law, an overemphasis on input legitimacy can be counterproductive for output legitimacy since numerous diverse interests make it difficult to achieve a meaningful consensus.49 This also applies to global social indicators; thus, we need to note that the three dimensions discussed here are not independent of each other; often there may be trade-offs between increasing the legitimacy in one of those dimensions while decreasing it in another one.

The question remains whether the state needs to have an involvement in the input legitimacy of indicators. For many scholars concerned about the deficit in accountability in the making of indicators the answer lies in ratcheting up the extent of legal regulation. Supporting the role of law is also something quite intuitive if we follow Riegner’s line of reasoning that “law represents an underlying deep structure that shapes the surface of information that becomes visible in individual decisions, reports, statistics and indicators”; thus, “law does not simply ‘regulate’ pre-defined informational ‘objects’, it co-constitutes these very objects.”50

Furthermore, it is not just the case that law may regulate (or restrict) indicators. It can also foster their success as law can provide an “aura” of legitimacy.51 This has both a sociological and a normative dimension. Once a particular indicator is legally embedded, users and other stakeholders are more likely to consider it as legitimate. Lawmakers also contribute to the normative legitimacy of indicators since, with “legalization,” it is then not simply the power or persuasion of the drafter of the indicator that matters, but also the law maker who acts on behalf—and, in democratic societies, with representation—of the users of those indicators.

B “Output” or “Substantive” Legitimacy

Global social indicators, as understood here,52 involve quantitative data. In this regard, we can differentiate in the way they make use of objective data (e.g., the OECD Indicators of Employment Protection), subjective data (e.g., the Corruption Perception Index), or both (e.g., the Worldwide Governance Indicators). Regardless of the method, many indicators have been criticized due to problems of measurement and aggregation.53 Naturally, any flaws are detrimental to the legitimacy of the indicator in question. Apart from such measurement problems, subjective data may have a slight advantage in terms of procedural legitimacy since surveys can involve the potential users of the indicator in an early stage.

A further output-related distinction can be made according to the goals of the indicators. Indicators which support economic interests can benefit from the support by influential multinational corporations. Yet, those who have reservations about the neoliberal market maximizing goals that are built into the “better business” indicators54 may be better disposed toward indicators designed for purposes such as measuring the levels of human rights. For example, the development of the human capabilities indicator into the UN Human Development Index was explicitly intended to provide an alternative yardstick to neoliberal economic goal.55

Related is the question about the beneficiaries of global social indicators: some aim to benefit specific groups while others have a wider range of potential beneficiaries. Often this may derive from the content of the indicators: for example, the World Economic Forum’s Global Competitiveness Report is focused on economic interests while the Happy Planet Index is a wide-ranging one. Having a wide scope can be beneficial to the procedural and substantive legitimacy of an indicator as far as it manages to balance all of the relevant interests. However, there is also a trade-off since an indicator that tries to please everyone may become too diffuse to be of use for any of the beneficiaries.

Further, indicators need to identify their addressees. Many indicators take the country as the unit of comparison while others address private entities such as universities or corporations (e.g., the global university rankings, the UN Global Compact). In terms of legitimacy, the former indicators may be criticized as long as the processes by which they are generated remain in an ambiguous relationship to principles of international law, on the one hand, and to procedures of democratic participation at the domestic level, on the other. Similar concerns about the latter indicators may be more indirect, for example, when the indicator determines the behavior of the unit and there is little that the state in which the unit is based can do to prevent it having a “law-like” effect.

We defined global social indicators as those having a global ambition;56 yet, we can then also distinguish according to the extent to which they are indeed practically relevant at a global level—or whether they “only” matter for a limited group of countries or other units. For example, the Index of Legal Certainty has the main aim to defend the French civil law model of the world and the (so-called) Failed State Index is mainly relevant for the assessment of countries at the bottom of this list.57 Broad indicators on the rule of law or corruption are more global in their ambitions, but they are no less effective for that. For example, the Corruption Perceptions Index (CPI) has had an impact in the policy of governments as diverse as Cameroon, Papua New Guinea, and Bosnia Herzegovina. Poland, Romania, and the Baltic states took very seriously their score in the CPI, as they saw that a low ranking would be a blow to their aspirations of joining the European Union.58

However, these more global social indicators also face the challenge of international comparability. For example, with respect to rule of law indicators, it may be argued that “each and every concrete example of the rule of law is different and unique.”59 Thus, the situation can be phrased as a paradox: “in order to be globally commensurate, they [i.e., indicators] cannot be rooted in local contexts, but in order to accurately reflect local situations, they need to be.”60 There is also the issue of possible mismatches between the indicator and the local context: while it is unrealistic to expect full agreement about the values that underlie global indicators,61 the legitimacy of an indicator is bound to suffer if it is largely rejected at the local level. Indeed, it may therefore be said that indicators need to be “paired with context-rich qualitative accounts grounded in local knowledge.”62

C “Throughput” or “Procedural” Legitimacy

As compared to law, the production process for global social indicators is subjected to less limitation and regulation than that of a formal legal standard. Participation in the lawmaking process, committees, or treaties, and even regarding “soft law,” such as domestic policies, usually requires slow and complex negotiation and adaptation, involving a large number of participants, and can be more influenced by, or targeted to political agendas, than the process of making an indicator.63

However, it can be argued that the production of indicators is (and should be) more complex than simply treating them as techniques of measurement. It may also be possible to regulate some of the procedural aspects of indicators,64 aiming to improve their procedural legitimacy. It has therefore been suggested that indicators need to be subjected to the principles of the rule of law,65 while others differentiate between cases in which indicators as accountability-enhancers require protection from regulation from situations in which some public regulation may be required.66

At present, some indicators are also embedded in a broader institutional network which supports the indicator. The legitimacy of such indicators may benefit from such a network insofar it makes the indicator more effective and, possibly, accountable to a larger constituency. For example, Beisheim and Dingwerth assess the Global Reporting Initiative and identify “the development of ownership based on inclusive, fair and representative participation; social learning and persuasion based on deliberative procedures; and social control based on transparency and accountability” as factors of procedural legitimacy.67 With respect to the indicators developed by the World Bank, the main shareholders of the World Bank, other donor institutions, financial institutions, corporations, and nongovernmental organizations all influence the role these indicators play in donor countries. Dubois and Nowlan therefore put the initiatives of the World Bank in the context of global administrative law, which is said to explain legitimacy as a function of the Bank’s transparency and structured decision-making.68

Transparency and publicness can further improve the procedural legitimacy of global social indicators. The need for transparency is particularly relevant where the content of an indicator is based on a complex formula, for example, when algorithms are built into the operations of the indicators such as those used by financial rating agencies.69 Indicators often make promises of bottom-up accountability. Having indicators that are based on publicly available information therefore “excludes the possibility of basing them on subjective considerations of, or private data known only to, the particular decision-maker.”70 Thus, even those otherwise critical of some aspects of indictors (and benchmarks) acknowledge that they help in producing more publicness.71

Yet, here, we also face another paradox, namely, that success of an indicator through transparency may make this indicator less relevant. For example, many countries care about their performance in the World Bank’s DBR ranking, and some, such as Georgia,72 implement policies in order to rise in the ranking. The problem is, however, that the DBR indicators are only proxies for good law and can only cover a small proportion of relevant laws for doing business. Thus, a country that changes its law according to these indicators quickly rises in the ranking, but this is irrelevant as far as the remainder of their legal system remains unchanged. Thus, we face the problem that as the measurement and impact of indicators are inherently interlinked, it allows the “gaming” of the corresponding results.

Finally, we need to consider how far forms of checks and balances can and should improve the legitimacy of global social indicators. Checks can be implemented through regular review about the operation of an indicator. A prominent example is again the World Bank’s DBR, which initially included an employment law sub-index that—remarkably, even if consequently—penalized countries with high levels of employment protection. After considerable protest, however, the World Bank decided to drop this sub-index from its DBR rankings.73 Competition between indicators may also be seen as advantage. While some indicators are rather unique (e.g., Global Slavery Index, the Index of Legal Certainty), others compete with indicators that cover similar topics, for example, the indicators on the rule of law and the university rankings. The general expectation may be that indicators that operate in a well-functioning market for indicators are more likely to be legitimate than “monopolistic indicators” since their drafters face pressure to fix possible technical flaws. But it is also possible that multiple organizations which work on the same topic operate in a cartel-like structure, with the result that flaws and biases remains.74

IV Conclusion

Skeptical views often dominate the current debate about the role of global social indicators in transnational law. As discussed, a continuing issue of concern relates to what is perceived as a lack of democratic participation and accountability in the creation and operationalization of indicators. This critique has gained further momentum in a context, in which the mainstream accounts of international law have repeatedly been confronted with different, postcolonial chronologies, such as, for example, from within the Third World Approaches to International Law (TWAIL) movement.75 Some scholars have suggested that the current use of indicators bears the “risk of imperialism.”76 An important strand in this critique has been directed at the alleged value neutrality of the use of indicators as governance tools. Scholars here argue that indicators camouflage political considerations and provide false specificity77 and should therefore be seen as a form of “expert rule” which is detached from its distributive consequences.78 It is also possible to relate indicators to the growing use of mathematical models in modern life, the problem being that such models are said to be “opaque, unregulated, and incontestable, even when they’re wrong.”79 Thus, a possible response may be that lawmakers themselves should take responsibility for such matters of public concern.

However, the reason global social indicators have emerged is often that local and national legislation would not be sufficient and that agreement on international legal norms is not feasible.80 In other situations, it can be said that the relationship between law and indicators is not simply one of opposition. In particular, this is the case where indicators are themselves used as part of evaluations of legal regimes, seeking to assess the quality of governance through law, so as to measure practices or perceptions of good governance, rule of law, corruption, regulatory quality, and related matters.81 In addition, this chapter has shown that at all levels of legitimacy (“input,” “output,” and “throughput”), it is possible to make indicators more legitimate—which, of course, also acknowledges that some indicators fall short of these standards of legitimacy.

To conclude,82 the problems of the legitimacy of global social indicators will remain relevant in the foreseeable future. At least some of them are due to power imbalances between drafters and users in general, but also more specifically the risk of biases toward wealthy countries and influential business interests. Depending on the indicator, law may be able to play some role to address these problems; yet, other tools may well be more effective but also more insidious, for example, considering the growing use of technology as a form of transnational governance.
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 Transnational Law and Legal Positivism
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I. Introduction

While some forms of transnational law are quite old, such as lex mercatoria, other forms are relatively recent and continue to proliferate.* The rise of new transnational legal phenomena, or at least phenomena which have not received the same quantity and quality of attention from legal theorists as traditional state law, prompts questions about the adequacy of existing theories and frameworks. This is the theme of this chapter, but with a particular focus on the prospects for the familiar philosophical theory of legal positivism to account for the existence and character of transnational law. We suggest that while some of the core commitments of legal positivism still serve a useful purpose, other commitments may need to be significantly altered or perhaps even abandoned.

The chapter is divided into four sections. In section II, we assemble some typical examples of transnational law (or transnational legal orders) and identify some of their characteristic features. The aim here is not to try to state individually necessary and jointly sufficient conditions of transnational law, but simply to compare transnational law with state law in order to highlight some general differences. In section III, we turn to legal positivism, offering both a brief history of its development and a statement of its core commitments. As we explain, it is undeniable that legal positivism is state-based in its origins: it emerged primarily in the context of reflecting on the nature of state law, viewed under conditions of isolation and stability. In section IV, we join together the analyses of the first two sections and assess the limits of legal positivism as a theory of law when applied to transnational law. We argue that while some features of legal positivism remain useful, for other features this is less so, and therefore there is a certain amount of discomfort for legal positivism when pushed outside its familiar context of state law. Finally, in section V, we broaden the discussion and move to a methodological level, here asking what role morally neutral explanation—of the kind legal positivism purports to offer—plays in a more general framework of theoretical investigation of transnational law.

II. Features of Transnational Law

There is a decisive reason against the view that transnational law is only of marginal concern for legal theory: its presence is pervasive. Theorists of all stripes and across several disciplines have had no trouble finding examples regarding virtually all aspects of modern life. There are now documented instances of transnational legal norms and orders addressing issues of consumer protection,1 corporate governance,2 motion pictures,3 internet names and numbers,4 electrical and other equipment testing,5 vaccination,6 investment,7 export credit insurance,8 secured transactions,9 aviation,10 tuna fishing,11 commerce,12 e-commerce,13 human rights,14 trade,15 corporate social responsibility,16 climate change,17 bankruptcy,18 judicial and other trans-governmental networks,19 food safety,20 taxation,21 human trafficking,22 sport,23 accounting standards,24 forestry,25 and textile manufacturing,26 just to name a few.

It is therefore easy to see just how prevalent transnational forms of legal order are, and how extensively they reach into the many aspects of social life in a globalized world. What we must do now is abstract some of the characteristic features which tie transnational legal orders together in a general way. As we mentioned in the introduction, the aim here is not to settle on a decisive set of individually necessary and jointly sufficient conditions, but rather to articulate some general differences between state law and transnational law. As state law has long been the central focus of legal positivist theories, getting clear on the differences between state law and transnational law should help us to understand the precise challenge transnational law poses for legal positivism.

A. Relative Independence from State Authorization

State law is typically created exclusively by states and state institutions, such that any particular law can be traced back to its origin, often by way of hierarchical chains of validity, to an authorizing, sovereign state. State law therefore has a distinct pedigree in official acts of creation and validation. Transnational legal orders, by contrast, are often created by nonstate, private actors, though sometimes such actors cooperate with state or state-delegated agents to create transnational legal orders.27 For example, in their discussion of transnational corporate governance, Gralf-Peter Calliess and Peer Zumbansen observe that the sheer mix of state and nonstate actors responsible for creating and operating such a legal order demonstrates the inadequacy of any straightforward public/private distinction.28 In their view, what matters instead is the sociological fact of the emergence of law to address a particular set of normative issues which cross traditional state borders. Further, some transnational legal orders may come to receive formal state recognition or adoption, while others may not.29

B. Loose and Sometimes Absent Connection to Territory

While extraterritorial application of state law is certainly possible,30 historically the existence and application of state laws typically rested squarely within the territorial borders of their states.31 Transnational legal orders, in contrast, are often only loosely connected to territory, and are frequently associated with particular communities or groups which are geographically dispersed. The Internet Corporation for Assigned Names and Numbers (ICANN) is perhaps a good example here. While servers, fiber optic cabling, and internet developers and users may all occupy physical locations within the territorial borders of a state (or states), the internet or cyberspace itself is extraterritorial by design. In this way, ICANN’s role in maintaining, coordinating, and regulating Internet Protocol addressing systems (IP addresses) stretches across the globe. Without such systems, the internet could not function in the way that it does. Cyberspace is thus designed to be free from physical territory, and deals instead with the particular activity of internet naming and numbering. The scope of application for its laws is therefore better associated with a kind of geographically dispersed community and its activity, rather than a particular location.32

C. Dynamic

While there are exceptions, states are typically long-lasting, stable social organizations with laws possessing a high degree of persistence and durability. Transnational legal orders, by contrast, often emerge quite rapidly through the activities of topic-specific transnational and global communities. Since their existence depends on shifts and transitions in markets, industries, and other forms of social and economic organization, their stability and durability are often quite precarious.33

D. Fragmentation

Similar to state legal systems, which cover various issue areas—from crime to property, contracts, fundamental rights, and everything in between—transnational law has a comparable range, as we saw from the examples listed earlier. However, it would be a mistake to suppose that there is therefore a single transnational legal system that unites all the transnational legal norms and orders34 similar to the way that state legal systems unite35 all areas of law by means of hierarchically ordered norms and shared legislative, judicial, and executive institutions. Instead, transnational law, as a general field, is significantly fragmented. While there is sometimes some interaction between transnational legal orders, it is typically restricted to particular issue areas (e.g., food safety, tuna fishing, internet domain naming, etc.). In fact, even within the same issue area there can be multiple, fragmented, and competing transnational legal orders.36

E. Technocratic

State law is typically created by legislative bodies and civil servants who stand at some distance from the actors and participants to whom the state rules will directly apply.37 State law is therefore, to a high degree, bureaucratic. By contrast, transnational laws are often idiosyncratic and technical in nature. Transnational laws are typically created by those actors who will also be their primary users, so the laws are often quite closely tailored to the specific needs of these users or their markets. The International Air Transportation Association (IATA), for instance, was initially established for the purpose of regulating the safety and reliability of international civil aviation. 38 In this respect, the laws which regulate these issues, and others like them,39 are of vital importance to the safety of airline travelers around the world, but the identification of these problems (let alone the solutions to them) are so specific to the airline industry that it is doubtful that governments could, in practical terms, address them on their own. Thus, transnational laws are often technocratic rather than bureaucratic in nature.40

Together these five features represent only a selective list of general features of transnational law, and such a list is not meant to be competitive with other accounts constructed for other purposes.41 Still, with some examples of transnational law and an account of their general features in hand, we can now turn in section III to an account of legal positivism. In section IV, we then test the limits of legal positivism as a philosophical and explanatory theory in light of the prevalence of transnational law. Part of the task in section IV is to respond to the challenge that because of the differences between transnational law and state law, legal positivism—designed as it is for explanation of state law—cannot account for transnational law, or at least not without significant distortion.

III. Core Commitments of Legal Positivism

As we stated in the introduction, the particular theoretical and philosophical perspective we intend to explore in relation to transnational law is legal positivism. While natural law theory is easily the oldest philosophical theory of law, dating back to the Ancient Greeks, Anglophone legal positivism can be safely considered the second oldest view, with its historical roots in the seventeenth-century work of Thomas Hobbes and later developed in the eighteenth and nineteenth centuries in no uncertain terms in the views of Jeremy Bentham and John Austin. Hobbes can be considered a controversial figure in the history of legal positivism. On the one hand, it is true that he identified several natural (moral and political) laws which all communities must respect. Yet, on the other hand, he was also among the first political and legal philosophers to emphasize the crucial importance of centralized coercive power for effective legal and social order.42 This emphasis was, however, most fully and unambiguously developed in the work of the later English political and legal philosophers Bentham and Austin. Like Hobbes, both Bentham and Austin saw the key to explaining the nature of law and legal obligation in the nature of sovereign power, in which a sovereign government rules an independent political community by holding and exercising a monopoly on the use of force.43

Two core theses characterize the views of Bentham, Austin, and to a large extent Hobbes as well. The first thesis is what has become known as the Separation Thesis, which maintains that the relation between the existence and content of law, and law’s moral value, is contingent. According to the Separation Thesis, what is legal may not necessarily be moral, and what is illegal may not necessarily be immoral. Determining law’s moral worth is always a separable issue from determining law’s existence and content.44 Among the many famous statements of legal positivism Austin’s formulation is perhaps the best known:

The existence of law is one thing; its merit or demerit is another. Whether it be or be not is one enquiry; whether it be or be not conformable to an assumed standard, is a different enquiry. A law, which actually exists, is a law, though we happen to dislike it, or though it vary from the text, by which we regulate our approbation and disapprobation.45

Writing well over a century later, H.L.A. Hart states and defends the Separation Thesis in nearly identical terms: “Here we shall take Legal Positivism to mean the simple contention that it is in no sense a necessary truth that laws reproduce or satisfy certain demands of morality, though in fact they have often done so.”46 Positivists have never run out of historical and current examples of unjust or immoral laws to support their claim, often referring to slavery laws and other discriminatory and oppressive laws such as those in Nazi Germany and apartheid South Africa, which were effective and state-recognized yet clearly fell well short of various moral standards.

It is important to dispel two misunderstandings regarding the Separation Thesis. First, it is sometimes thought that the Separation Thesis maintains that there is no conceptual connection between law and morality, full stop. The Separation Thesis is indeed a conceptual claim, but not this one. It holds that wherever and whenever law exists, its existence and content will be a matter of social fact and may or may not reflect any particular moral standard or value. The Separation Thesis does not entail, however, that there are no conceptual connections at all. To correct this confusion, contemporary legal positivists such as Leslie Green have opted to defend what Green calls the “Fallibility Thesis,” which maintains that law is everywhere and always morally fallible.47 The virtue of the Fallibility Thesis, according to Green, is its emphasis on the inherent moral risks of law, the shared subject matter of law and morality, and the idea that it is part of the very nature of law to be justice-apt: necessarily, law is always subject to standards of justice. These are necessary, conceptual connections between law and morality which no legal positivist need deny.

The second misunderstanding of the Separation Thesis is the view that obedience to law follows immediately from identification of the existence and content of law. To put this another way, it is the view that once one has identified one’s legal obligation, one is required to act in accordance with that obligation without further thought. While Bentham’s famous slogan for the “good citizen”—“to obey punctually; to censure freely”48—might have encouraged such a misunderstanding, it is well established that the Separation Thesis is meant to highlight the gap between identification of law and subsequent obedience, for both officials and nonofficials alike. It is always an open question whether one should follow the law.49

The second core thesis of legal positivism is the Social Fact Thesis. If the existence and content of law are not to be found in an objective order of moral principles and values, as a natural law theorist such as St. Thomas Aquinas or John Finnis would have it, they need to be located elsewhere. For the early positivists, Bentham and Austin, the law’s source was to be found in observable relationships of coercive power. Again, in trenchant terms Austin provides this well-known expression of legal positivism:

Suppose an act innocuous, or positively beneficial, be prohibited by the sovereign under the penalty of death; if I commit this act, I shall be tried and condemned, and if I object to the sentence, that it is contrary to the law of God, who has commanded that human lawgivers shall not prohibit acts which have no evil consequences, the Court of Justice will demonstrate the inconclusiveness of my reasoning by hanging me up, in pursuance of the law of which I have impugned the validity.50

The theories of Bentham and Austin have come to be known as “command” or “imperative” theories of law, in which the key social facts needed for explanation of the nature of law are commands or orders. According to Austin, a command is to be understood as a desire expressed by a superior to an inferior that the inferior should behave in a particular way, and for which disobedience will be met with nontrivial negative consequences or punishment.51 In this way, commands can also be understood as credible threats. But it is not just any command which counts as law. The commands and threats made by a parent to her child are not laws on this view. Reminiscent of Hobbes’s political philosophy, the further element which is needed for commands to be laws is the presence of political sovereignty, or the idea of an independent political community, as Austin puts it.52 To identify a law one must therefore trace the pedigree of a command back to a sovereign person or group of persons, which enjoys the habitual obedience of its subjects but itself obeys no higher authority.

Contemporary accounts of the social facts of law are quite different from the classical command and imperative theories of law and mark a significant shift in legal positivism. Since contemporary views have their roots in Hart’s work, it is important to highlight the ways in which his version of legal positivism departs from the earlier views of Bentham and Austin. Without reviewing Hart’s criticisms in too much detail, it is safe to say that two of his main criticisms of command and imperative theories of law transformed legal positivism into its current form. First, Hart showed with great clarity how the idea of a command, made by an unlimited superior to a bound inferior, simply failed to explain the nature of many kinds of laws.53 The idea of a command failed, for example, to properly characterize the idea of contract laws, which exist and function more as facilities to social interaction than as threats backed up by force. Even applied to criminal law, Hart argued, the idea of a command falls short, since criminal laws typically (though not necessarily) apply to those who create them. Second, Hart showed that the idea of a legally unlimited sovereign which is in the habit of obeying no one has little to no application at all in modern contemporary legal systems, where governments are often constrained by constitutional provisions.54 As Hart notes, trying to save the idea of sovereignty by suggesting it is not really held by governments at all, but instead by the people, fails as well, since then one is forced to presume that the people, as a collective, are somehow threatening themselves to behave as they wish. While such a view might make sense at some social psychological level, according to Hart the idea of a collective threatening itself fails miserably as an explanation of the characteristic features of a modern legal system.

In place of the ideas of sovereignty, commands, and habits of obedience, Hart introduced the notions of legal officials and social rules, and in particular the cornerstone idea of a “rule of recognition.”55 In Hart’s account of a legal system, a rule of recognition is the ultimate rule which unifies all other rules of the system. The legal validity of any rule (or other kind of norm or standard) is to be verified by tracing its social pedigree to the ultimate rule of recognition.56 The rule of recognition itself is to be understood as a socially accepted and internalized rule on the part of a system’s legal officials, whose positions as officials are themselves constituted by legal rules.

Hart also explains that a legal system consists of two fundamentally different levels of rules. At one level are “primary rules of obligation,” such as tax laws or criminal laws, which require or prohibit certain forms of conduct. At the second level are secondary rules, which include rules of adjudication (e.g., norms of judicial interpretation), rules of change (e.g., rules for creating statutes), and the rule of recognition, which binds all the rules into one system. While many forms of organizations and orders are constituted by unions of primary and secondary rules, such as sports leagues, voluntary associations, and universities, Hart notes that a further characteristic is present in those unions of primary and secondary rules which are also legal systems: a general claim to supremacy. As he writes in the “Postscript” to the second edition of The Concept of Law, “the distinctive features of law are the provision it makes by secondary rules for the identification, change, and enforcement of its standards and the general claim it makes to priority over other standards.”57

Several contemporary legal positivists have adopted many of Hart’s views, but often with important modifications and additions. For example, one of Hart’s most famous and influential students, Joseph Raz, also bases his view of law on social facts, though he is skeptical of the idea that a single rule of recognition sits at the foundation of all legal systems. Instead, Raz argues that the unity of a legal system is to be found by determining all the norms which its law-applying institutions are under a duty to apply as norms of the system. Further, the set of norms which they have an obligation to apply form a system which claims to be comprehensive, supreme, and open in relation to all other normative orders.58

What might we learn from this brief, highlight-reel history of the development of legal positivism? We think it shows that the history of legal positivism has been one of both persistence and transformation, in the following sense. Both the Separation Thesis and the Social Fact Thesis have been persistently held since the emergence of legal positivism. This should be unsurprising, of course, since both the Separation Thesis and Social Fact Thesis define what legal positivism is, namely, a theory about the existence and content of law. Further, the Separation Thesis, as a thesis emphasizing the contingency of the relation between the existence and content of law and its conformity with moral standards, has remained virtually unchanged since its first formulations in the works of Bentham and Austin. What later positivists have added have been further clarifications, applications, and defenses of the Separation Thesis. Things are different, however, regarding the Social Fact Thesis. While eighteenth- and nineteenth-century positivists saw sovereignty and commands at the social foundations of law, contemporary positivists, focusing more on the range of laws that exist and their institutional setting in modern legal systems, see complex official—and especially judicial—social practices of rule-following at the roots of law.

It cannot go without notice, however, that while the Social Fact Thesis has undergone some transformation, legal positivism has remained thoroughly state-based. Bentham and Austin focused on law as it is found in the context of the sovereign state, and over a century later Hart continued the tradition by focusing largely on the legal system in England. Raz formalized this particular commitment of legal positivism into the following methodological precept:

it may turn out that municipal systems are not unique, that all their essential features are shared by, say, international law or by church law. If this is indeed so, well and good. But it is not a requirement of adequacy of a legal theory that it should be so or indeed that it should not be so. It is, however, a criterion of adequacy that the theory will successfully illuminate the nature of municipal systems.59

The rise and prevalence of transnational law leaves us with the following question: Will its inclusion among the phenomena of law that legal theory must account for show the final limits of legal positivism, or will it instead prompt the need and reveal a further way in which legal positivism must transform again? This is the question we take up now.

IV. Application and Renovation of Legal Positivism

How well do the commitments of legal positivism serve in the explanation of transnational law? Given legal positivism’s long-standing focus on state law, it is unsurprising that few have given this question much thought.60 Instead, the consensus seems to be that legal positivism is almost by definition of no use in understanding transnational law.61 How could it be otherwise that a state-focused theory of law might have anything useful to say about nonstate law, which often has only loose and sometimes no connection at all to states?

Quite clearly, if legal positivism is to be able to explain the existence and content of transnational law, the primary and exclusive focus on state law as the exemplar of law needs to be abandoned. If legal positivism were simply the view that law could not and does not exist except in the form of state law, then naturally it would be neither useful nor even appropriate in the explanation of transnational law, which as we noted earlier is different from state law in many significant respects. However, the focus on state law, we maintain, is not in fact a defining commitment or thesis of legal positivism, or at least not in the same way as the Separation and Social Fact theses are. There is no third, State Law Thesis, which might be expressed as the claim that the only form of law properly so-called is state law. The focus on state law has instead been just that, a particular and reasoned choice to take state law as a familiar and undeniable example of law from which many features of the nature of law can be abstracted. This leaves plenty of logical space for other forms of law, even though their explanation requires much further development.

In fact, both the Separation Thesis and the Social Fact Thesis can be maintained in a positivist account of transnational law. For example, it is certainly possible and worthwhile to observe that establishing the existence and content of transnational law in no way settles questions about the morality or legitimacy of transnational law or whether transnational law ought to be followed or obeyed. The Separation Thesis, in other words, seems to need no modification.

As before, things are different regarding the Social Fact Thesis. It is true that the existence and content of transnational law will, like state law, be matters of social fact, and so dependent on the actual social practices of their creators and users. What is different is the relevant set of social facts which serve as the foundation of transnational law. For state law, the relevant set of social facts is constituted by the context of state officials who—through their practices of creation, recognition, and application of legal norms—validate those legal norms. These norms are in turn often validated by hierarchical chains of legal validity, as members of discrete and comprehensive legal systems. The validity of legal norms can therefore be traced back to the authorizing acts of well-known and relatively visible official state institutions such as legislatures and appellate-level courts. This is, of course, the picture of law developed in the second half of the twentieth century by Hart and Raz, but it shares the earlier commitments of Hobbes, Bentham, and Austin in basing the determination of law on observable social facts.

It is at this point that we suggest a new transformation in the development of legal positivism is needed to account for the reality of transnational law. We can understand the Social Fact Thesis as a kind of umbrella claim which captures both sovereign commands, where these exist or have existed, as well as official practices of recognition. To these two types of social facts we must now add the unofficial acts of norm-creation of transnational communities. Such transnational communities create legal orders alongside, across, and often in the interstices between state legal systems on a range of issues, as illustrated with the examples identified at the beginning of section II. So, for state law, we look to identify law by means of identification of legally unlimited sovereign commanders, or legal officials whose identity can be determined by locating their authority within a hierarchical state legal system. For transnational law, in contrast, we must look instead for the norm-creating and norm-using power of any set of actors, whether public or private (or hybrid), which attempts to be, or is to some degree effective in establishing order on transnational issues. Put simply, the existence and content of transnational law, like state law, is still a matter of social fact. The key difference is in the broadened set of social facts which are relevant for the observation of transnational law.62

V. Methodological Continuity

In this final section we would to like to step out of the fray of renovation of positivist commitments as these might play out in explanation of transnational legal orders and attempt a broader transformation of the relation between positivist theorizing and other theoretical or methodological approaches to understanding law. Positivism is, of course, an analytical and morally neutral type of theory of law. Historically, its proponents have tended to isolate its core methodological tasks from those other fields, mainly empirical legal studies and morally or politically evaluative approaches. As distinct from empirical legal studies, legal positivism pursued necessary or essential features of law, which by definition could not change (so why bother looking at empirical realities or changes in legal phenomena?). As distinct from morally and politically evaluative approaches, legal positivism was concerned with law as it is, not law as it should or could be. This staunch form of isolation created much unnecessary debate and led to many missed opportunities for exploration at the intersection of analytical, empirical, and evaluative approaches. In our view, turning the attention of legal positivism to transnational law provides an important opportunity to reconceive how legal positivism relates to other kinds of theories with different types of concerns and methodological approaches.

A. Analytical Legal Theory and Empirical Legal Studies

Morally neutral explanation of the identity and character of transnational law is insufficient for general understanding. Because transnational law is dynamic and fragmented, and not identifiable by checking the familiar and typically public sources of state law (e.g., court reports, legislation, constitution), we will need the assistance of empirical investigation to scan and detect the presence of transnational law and legal orders.

One way to see this particular point of intersection between analytical legal theory and empirical legal studies is to notice that analytical theories of law tend only to provide momentary, or static accounts of law’s existence and content.63 As they stand, such accounts provide a picture of law’s existence and content as if viewed from a snapshot in time. In other words, given that law exists at a particular moment in time, analytical theories such as legal positivism explain what makes the phenomenon under investigation law, and what settles its content. What such theories do not offer are explanations of the temporally extended conditions or environmental factors which facilitate (or hamper) the persistence of law and legal orders, especially where these might exist in nascent or nonstate forms. Explanations of the temporal extension or persistence of law are better provided, even by the lights of legal positivists,64 by social scientific accounts of law provided by sociology.

An excellent example of the kind of sociological account of transnational law we have in mind here is provided by Calliess and Zumbansen in their book, Rough Consensus and Running Code. As the title of their book suggests, they argue that the emergence and continuity of transnational law (in particular, transnational private law governing issues such as consumer protection and corporate governance) are nicely explained through the ideas, borrowed from the context of the development of internet standards, of rough consensus and running code.65 They argue that in the world of transnational private law regarding consumer protection and corporate governance we will find transnational law where there has emerged a rough consensus on norms which have become accepted by the relevant participants and then in turn continue to function as running code.66 While it is beyond the scope of this chapter to explore their view in much detail, the value of their account lies in the rich sociological explanation of the social, political, and economic conditions which explain how transnational private law emerges and takes hold amongst transnational actors.67 Most importantly, this type of sociological explanation is not meant to replace or devalue a conceptual explanation of transnational law, but instead can be seen to complement it by identifying the dynamic social conditions under which transnational law comes into being, lasts, and possibly erodes.

B. Analytical Legal Theory and Moral and Political Concerns

Conceptual explanation together with empirical accounts still only provides a partial understanding of transnational law. The reason is simple: transnational law, like other kinds of law, is morally and politically significant, which is to say that the interests and well-being of its participants, as well as wider circles of individuals and groups, are affected by transnational law’s creation and practice. This is not to say, of course, that a particular conclusion about the moral or political value—positive, negative, or neutral—of transnational law can be reached on the basis of observation of its creation or practice alone. With legal positivists we might put the idea here in terms of obligation or obedience: we cannot conclude anything about our moral or political obligation to obey transnational law from mere identification of its existence and content. However, we must also note that without taking up morally and politically evaluative inquiries about the value or legitimacy of transnational law, we would be left with a seriously incomplete understanding of its nature. In this sense, for a fuller understanding of transnational law, morally and politically evaluative approaches must be added to conceptual and empirical accounts. A couple of illustrations will help to explain these connections.

Like other forms of law, many familiar moral and political values are relevant to thinking about the merits of transnational law, including considerations of justice, fairness, equality, and respect for human rights. We believe, however, that given the general features of transnational law we identified earlier in section II, two related particular types of moral and political considerations are worth emphasis.

The first set of moral and political considerations we would highlight when assessing the moral and political value of transnational law are concerns of democratic legitimacy and include the particular values of accountability and transparency. Transnational law is often made by non-elected, democratically unaccountable groups in club-like fashion with significant secrecy. Transnational law therefore raises quite squarely, in a way (or to a degree) that the law of democratic states does not, questions of democratic deficit.68 While such democratic deficiencies would often be decisive in concluding that law is illegitimate in some liberal-democratic state, some transnational theorists suggest that no such sure step from democratic deficiency to illegitimacy can be made regarding transnational law or transnational legal orders. As Janet Koven Levit points out, for example, “accountability need not occur through republican-style voting for representatives.”69 Levit explains:

perhaps, in the context of private transnational lawmaking, we unduly fixate on questions of legitimacy and democracy. Indeed, bottom-up lawmaking often is closed, exclusive, and club-like. Yet, democratic processes are not the sole source of legitimacy. And, even if they were, bottom-up lawmaking ostensibly bears self-correcting seeds. So, while some of the less-than-democratic practices embedded in bottom-up lawmaking uncomfortably tug at my notion of what law should be, what I am beginning to understand, and perhaps, from a democratic legitimacy vantage point appreciate, is that there appears to be a top to the bottom-up.70

We are certainly sympathetic to the notion that part of the task in the investigation of the nature of law in all of its manifestations requires that we be willing to set aside many of our preconceived commitments about what law should be, in order to arrive at an understanding of what law is. Indeed, as we stated at the outset of this chapter, one purpose of our investigation has been to ask what role morally neutral explanation—of the kind legal positivism purports to offer—plays in a more general framework of theoretical investigation of transnational law. Like Levit, then, we believe it is wise to set aside, as a matter of division of theoretical labor, concerns about democratic deficiencies and legitimacy in order to get clear on what transnational law is.

However, such an account of transnational law will only provide one piece of the puzzle, namely, an account of the momentary existence conditions of transnational law and its content. Questions regarding the nature of law are much broader. So, contra Levit, we propose that it is not the case discussions of transnational law “unduly fixate” on questions of legitimacy and democracy, but rather these “fixations” are, given the nature of law as morally and politically significant, both necessary and inevitable. Whenever law comes into existence, questions of democratic justification and legitimacy are apt even if their answers are not decisive.

The second set of moral and political considerations relevant to assessing the moral and political value of transnational law and transnational legal orders are concerns of fairness. While these concerns are many, we can focus here on questions of fairness regarding the power of some transnational actors: powerful transnational actors might create transnational law which unduly reflects their own economic interests to the detriment of those less powerful and so less able to influence the direction of transnational lawmaking. As we noted in section II, much transnational law is technocratic in the sense that those who have a direct interest in using it are often also those who create it (recall that much transnational law is highly technical and beyond the competence of state or government actors). However, transnational law is also typically only made by those who are powerful enough to create it, which often results in the creation of transnational legal orders which mirror and protect the interests of dominant actors. An example will serve to illustrate the power dynamics of transnational law.

To return to the example of IATA, one form of regulation it provides is the scheduling and booking of inter-airline routings (i.e., long-haul flights with connections involving two or more airlines). Such regulation has led to the development of computer reservation systems (CRSs), which provide consumers with the convenience of purchasing long-haul, multiple airline flights in one transaction and in a single currency. For airlines, the regulation establishes rules for how the funds of single consumer payments are to be distributed between the various airlines involved in long-haul multiple airline flights. However, it is also well known that the use of CRSs disproportionately favors larger airlines (many of whom have significant influence over IATA’s agenda and have their own CRSs) and disadvantages smaller ones (many of whom have little influence in IATA and lose many of their direct sales to customers who use the CRSs).71 In this way, although the policy adopted by IATA provides a direct benefit to consumers, there are also clear ways in which it favors larger players while disadvantaging smaller ones.

There are, of course, many other types of moral and political evaluations that are relevant when assessing transnational law, but since it is not our purpose here to engage in these, we will conclude by emphasizing why such evaluation is necessary, alongside conceptual inquiry and empirical investigation. These three complementary approaches are each necessary because each responds to a different dimension of the nature of transnational law (but not just transnational law).72 Put in a slightly different way, the nature of transnational law is multidimensional, and therefore requires a pluralistic methodology for its full understanding. Legal positivism has unfortunately often been developed in a very isolated way from moral, political, and especially empirical types of investigation. The rise and prevalence of transnational law, we believe, provides not only an excellent opportunity to show how legal positivism can develop and transform on its own terms but also how it ought to relate to different yet complementary methodological approaches.
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I. Introduction

The construction of legal orders that transcend and penetrate states has become a favored way for policymakers, citizens, experts, activists, governments, and international organizations to solve problems besetting the contemporary world. The scope of potential orders can only be imagined in proportion to the magnitude of issues, whether climate change or human trafficking, financial regulation or the ubiquity of torture, financing of terrorism or governance of the internet, protection of women in civil conflicts or transport of goods to market by sea, to name but a few of the policy challenges facing states and requiring solutions beyond states.

Such transnational legal ordering is ubiquitous across domains of law. Pick up any local newspaper and one sees scores of examples of transnational legal issues involving parties from different states and different applicable legal norms, ranging from public and private international law, private standards and contracts, and foreign and national law. The areas span all areas of law, from the private law of contracts, property, and torts, to public law governing any regulatory area. Empirical studies demonstrate the expanse of transnational legal ordering,1 which can give rise to transnational legal orders (TLOs). By a TLO, we refer to a collection of formalized legal norms and associated organizations and actors that authoritatively order the understanding and practice of law across national jurisdictions.2

Many theorists conceptualize “transnational law” as “nonstate law,” or governance by nonstate actors, and theorize the autonomy of transnational orders from state law.3 They align with a convention in international relations scholarship that has defined transnational relations and transnational governance in terms of networks of nonstate actors.4 In this vein, many transnational commercial law scholars view the rise of a privatized, autonomous, “new lex mercatoria” as “a synonym for transnational (commercial) law.”5 Dalhuisen, for example, writes of the “transnationalization of commercial and financial law” as a “legal order operating besides states.”6 From a broader governance perspective, Backer writes of transnational law as “the governance systems of non-state actors.”7 Kjaer, from a systems theory perspective, writes of transnational governance as a normative order having “a ‘non-state’ structure with a spatial reach beyond state borders.”8 Teubner goes further and theorizes the rise of “transnational economic constitutionalism” of “nonstate societal orders [that] develop autonomous constitutions.”9

In our view, the conceptualization of “transnational” legal ordering solely or primarily as nonstate lawmaking is misleading from an empirical perspective. It is mistaken to the extent it suggests that autonomous, nonstate legal ordering is becoming predominant. Such scholarship can also be normatively problematic, to the extent that it advocates the development of autonomous, nonstate legal orders, since the state public sphere remains central for advancing social ends. Zumbansen earlier hedges that “the conceptual embrace of a purportedly autonomous, transnational order may too quickly cut the ties between the unavoidable recurring conflicts over power, bargaining asymmetry and third party interests, and long-standing reflections on the relationship between the state and society.”10 Going further, Michaels writes that “lex mercatoria as non-state law is a myth.”11 This chapter defends the inclusion of the state in conceptualizing transnational legal ordering from the perspective of our work on transnational legal orders.

Our theory of transnational legal orders addresses transnational legal orders constructed with, within, and beyond the state. Such ordering involves the transnational interaction of lawmaking and practice across different levels of social organization in which the state is directly or indirectly a part.12 It is not a question of either the state or not the state, but a question of both the state and processes beyond and within the state. The transnational processes, moreover, are not unidirectional, such as top down from the transnational/international to the state. They are rather recursive and diachronic, involving top-down, bottom-up, horizontal, and transversal processes through which legal norms are constructed, flow, settle, and unsettle. Through these processes, actors may deploy legal norms at one level of social organization in one domain to contest and shape legal norms in a different domain at a different level of social organization.

For us, the term “transnational” thus does not suggest the disappearance of the state, the withdrawal of the state as a major actor, or processes autonomous of state law, as contended by others. Rather, the term “transnational” has three core attributes. First, it highlights that states (through state officials) are just one among many actors engaged in transnational legal ordering. Second, it points to the ways transnational legal ordering transcends and often transforms states through their participation in transnational legal processes. Third, it underscores that one needs to assess the interaction of state and nonstate actors at different levels of social organization, including international organizations and transnational networks, national institutions, and local practice, to understand transnational legal ordering. This interaction determines the extent to which legal norms settle across levels of social organization and give rise to transnational legal orders.13

II With and Beyond the State: The State’s Ongoing Role

Our theory of transnational legal orders does not focus only on the state. It stresses the role of private actors, including professionals and business and civil society representatives, and it views the state as disaggregated, in which officials, professionals, businesses, activists operate in different functionally differentiated domains that actors define in response to social perceptions of problems.14 The state is not simply being bypassed or marginalized, but remains central to transnational processes, directly and indirectly. It does so in two predominant ways. First, states and state officials are central to transnational norm-making through international organizations, through transgovernmental networks of officials, and through creating models that are exported and imported transnationally. Second, the norms that are developed through transnational processes, in order to be effective in shaping social behavior, ultimately must become embedded locally. The processes of settlement of legal norms thus often involves the state as an intermediary, where norms become directly part of state law or are otherwise indirectly supported or accommodated by state legal institutions. We give three examples of the role of the state in these processes: international arbitration, business law, and public international law.

A The “State”

Before we proceed further, we define what we mean by the state for analytic purposes. By the state, we refer to state institutions and state officials who work within them (the material dimension) as well as the symbolic representation of these institutions in the imaginations of social actors (the mythical/ideological dimension).15 These institutions and officials are themselves legal constructs of state law so that the definition of the state is circular. But they are also global constructs (in their mythical/ideological dimension) in light of the expansion and acceptance of certain ideas about institutional structures and social identities. The modern state is part of a long tradition that emerged and has changed and transformed over time, and continues to transform. Although the Westphalian territorial state is often dated back to the Treaty of Westphalia of 1648, the state tradition predated it as part of a longer historical process and tradition.16 Modern states themselves of course vary in their authority, territorial control, popular acceptance, and structures, and they are continually being transformed through their own agency in their engagement with transnational legal ordering and transnational legal orders. Ultimately, since the legitimacy and effectiveness of state law and institutions depend on social acceptance, the ideological/mythical dimension is critical for state institutional and legal authority.

B International Arbitration as a Transnational Legal Order

Transnational law scholars that come out of private law, such as contract law, often start by showcasing international arbitration and the merchant law norms (or lex mercatoria) that it may apply, as prime examples of lawmaking without the state.17 Teubner, for example, from the vantage of systems theory, writes of the autonomy of private legal ordering in light of the complexity of modern society and the decline of state capacities. He posits the transnational legal order of arbitration as a stateless “auto-poetic,” self-reflexive, normatively-closed institution.18 The “primary source of law” before arbitral panels, Teubner stresses, is private contracts, which, in turn, refer disputes arising in connection with them to arbitration, which arbitral tribunals, in turn, validate when issuing their awards.19 And so, the private lawmaking circle self-referentially turns.

Similarly, from the vantage of law and economics, Cooter theorizes the rise of a new law merchant involving “specialized business communities,” in which law “arises outside of the state’s apparatus” as a response to the demands of a complex, rapidly changing economy.20 Hadfield21 goes further, contending that, to avoid the complexity and transaction costs of the public law system (including its choice of law rules), decentralized privatized regimes for commercial law can compete against each other (including regarding their lawmaking, adjudication, and enforcement systems), such that businesses choose among them like products. The result is the development of autonomous, nonstate legal orders.22

Yet such depictions of international arbitration ignore the crucial role of the states in these processes. After all, states were integral to creating, negotiating, signing, and acceding to the New York Convention on the Recognition and Enforcement of Arbitral Awards in 1958 that provides the underpinning of the arbitral system. The number of state members rose from twenty-five at the end of 1958 to 153 countries today.23 It is states that participate in the UN Conference on International Trade Law (UNCITRAL) to create UNCITRAL’s Model Law on International Commercial Arbitration, which provides for the enforcement of arbitral agreements and arbitral awards. It is states that increasingly have amended their national laws to adopt and adapt the UNCITRAL model code. The number of states that have done so rose from one in 1986 to thirty-five in 2000 to over seventy by 2016 (and comprising over one hundred jurisdictions when including subnational jurisdictions).24 And it is state courts that ultimately enforce arbitral awards if they are challenged. Empirical data shows that enforcement by state courts remains significant, and that state courts decline to enforce awards that they view to be contrary to state public policy. Whytock’s empirical study of US enforcement (based on public court decisions) showed that, between 1970 and 2008, the US federal district courts did not fully enforce arbitration awards around 23 percent of the time.25

The trend within states has been to defer to arbitration agreements and awards, but even so, states can withdraw from the New York Convention or modify their laws and practices at any time. The backlash against investor-state arbitration provides a striking example. Since 2009, Bolivia, Ecuador, and Venezuela have withdrawn from the Washington Convention on investor-state arbitration,26 and states, including in particular the United States, have modified bilateral investment treaties to shift their rules in the direction of favoring greater state regulatory autonomy and policy space. These state responses to arbitral awards highlight the ongoing role of the state in supporting, revoking, and amending the arbitral model.

Private parties of course are also central to understanding the emergence and operation of the transnational arbitral system, but in this they are not so different in shaping public law generally.27 It was the International Chamber of Commerce that created the first draft of the New York Convention, and private professionals were and remain central in the drafting and revision of the UNCITRAL model code. In individual arbitrations, private parties are free to choose their substantive and procedural rules, subject to review on public policy grounds. Yet, in practice, private parties generally specify a particular state’s law as the governing law in the vast majority of their contracts, and even when they do not, arbitrators generally look to national law for guidance.28 As Whytock summarizes from his empirical work, “states play a leading role in providing the foundations for the transnational commercial arbitration system. For their part, private parties play a leading role in determining the rules governing particular arbitral proceedings. In both areas of rule-making, there is substantial private-public interaction.”29

Even those partisans and participants in the international arbitral regime who write in terms of a transnational “arbitral legal order,” the state remains critical. One of the leading members of the arbitral community, Emmanuel Gaillard, for example, in his book Legal Theory of International Arbitration, writes of an “arbitral legal order” that does not depend on the law of the state of the seat of arbitration or on the law of the state where an award is enforced, and in this way can be viewed as autonomous.30 His theory, nonetheless, is based on state practice in which “states broadly agree on the conditions that an arbitration must meet in order for it to be considered a binding method of dispute resolution the result of which, the award, deserves their sanction in the form of legal enforcement.”31 This system, he contends, is thus not “a-national” but rather “transnational” in that it represents a “convergence” of state laws that authorize the arbitral method of dispute resolution.32

Gaillard notes a formal parallel with the public international law concept of “general principles of law” in providing the source of law for the arbitral legal order. The derivation of “general principles” requires a comparative method for identifying them, in a legal positivist sense, through looking to widely accepted, common principles among national legal systems.33 In arbitration, Gaillard advocates the use of a comparable comparative method to derive common legal principles for the commercial world. For Gaillard, the resulting arbitral “legal order [emanates] from the States, in the same way that, in a positivist conception of international law, the international legal order stems from the will of the States, without this preventing it from having an autonomous existence. In the field of international business relations, it is the convergence of national legal orders that, through their widespread acceptance of arbitration, legitimizes its existence.”34

Gaillard’s concept from the perspective of analytic legal theory parallels our own from the perspective of sociolegal theory regarding the emergence of a transnational legal order. From the perspective of TLO theory, the arbitral legal order emerges from the interaction of international hard law (such as the New York Convention), international soft law (such as UNCITRAL model rules), national law, and national and transnational arbitral practice. The principles of arbitration are constructed through the agency of a professional community that helps induce states to recognize the legitimacy and semi-autonomy of the arbitral legal order, one that is developed dynamically over time.35 In the end, arbitral awards still require national recognition and enforcement and thus they must enroll and obtain the acquiescence of the state.

As part of broader processes of transnational legal ordering, state institutions and state law are, in turn, not immune from these transnational processes, and may themselves be transformed. Many state laws and institutions, for example, have responded by further acquiescing to transnational arbitral processes and their outcomes. The very interpretation and understanding of state law by state officials and private actors has, at times, been shaped by arbitral practice.36 For example, the concept of “public policy” pursuant to which state courts may refuse to recognize or enforce an arbitral award has been shaped in many state jurisdictions by principles of transnational public policy developed by arbitrators.37 The national public policy exception to the enforcement of an award, as a result, has become more limited in its reach and constraints.

C Construction and Reconstruction of Commercial Transnational Legal Orders

Just as many transnational law scholars pay too little attention to national law, so most domestic law scholars pay too little attention to the transnational nature of domestic law. Business law, for example, is traditionally taught in law schools as purely domestic law, be it corporate insolvency law, sales law, secured transactions law, corporate law, and so forth. But upon investigation, one quickly sees that much of this law is transnationalized, and some of it can be viewed as sites for the rise and fall of transnational legal orders.38

In 1978 it was possible for the United States to reform its pathbreaking corporate insolvency law in a US Bankruptcy Code without any reference to a wider world, just as the 1986 English Insolvency Act remained substantially domestic in its reformist focus.39 In the wake of the national debt crises and Asian Financial Crises of the 1990s, however, an emergent ecology of actors—states, professions, professionals, international financial institutions—produced global norms through UNCITRAL’s Legislative Guide on Insolvency, and the World Bank and IMF’s standards for member states, that drew all states into a drive for legal change toward emerging TLOs for corporate liquidation or restructuring for the entire world.40

For secured transactions law, there was a counsel of caution at UNCITRAL in the 1980s that no transnational soft or hard law was possible in laws so deeply embedded in different legal families and national practices. By the 1990s, caution had been converted into boldness by norm entrepreneurs’ intent on producing transnational and global legal norms that would stimulate international public and private investment in developing and transitional economies, ease trading barriers across Europe or Africa or the world, and thereby stimulate economic growth. Regional development banks from Europe (European Bank of Reconstruction and Development) to Asia (Asian Development Bank) drafted principles and standards that would be endorsed by the G20, and drawn into intense lawmaking that produced UNCITRAL’s Legislative Guide on Secured Transactions in 2007,41 alongside UNIDROIT’s very successful codes on aircraft and mobile equipment leasing,42 and the European Commission’s initiative on unifying secured transaction law in the European Union. Delegations of states explicitly were drawn into the UNCITRAL negotiations43 and all the norm-making proceeded on pragmatic assumptions that transnational norms would be meaningless without statutory adoptions by states and local implementation by financial institutions, businesses, and professionals.44

For carriage of goods by sea, legal regulation of relations between carriers and shippers has a long history.45 Since the late nineteenth century, however, the movement of goods from production to market by sea has progressively become subject to international law on carriage of goods. A succession of successful multilateral treaties (e.g., Hague Rules, Hague-Visby Rules) eventually broke down and unsuccessful ones (Hamburg Rules, Multi-Modal Convention) failed to gain traction. By the latter decades of the twentieth century, it became clear to business and professionals alike that the vast volume of world trade by sea could become fragmented and divergent, regionalized, or even subject to the dominance of a single global trading power. Since states as well as industry have strong interests in stimulating their markets, states joined together with industry actors and professionals to forge a new, potentially global TLO for the carriage of goods by sea—UNCITRAL’s Rotterdam Rules, launched in 2009. Again, although the problem is transnational and global, there is a substantial consensus that the legal solution must be transnational and national. States, most notably the United States, drove hard for acceptable transnational laws; accession by states is critical to the emergence of a new legal order; and the active participation by state and nonstate, public and private actors is essential for the rise of a new TLO that is at once beyond the state and of the state.

These three instances underline the more general proposition that states remain central in the deliberations over laws that govern otherwise private business transactions; in the affirmation of those laws through statutory, regulatory or judicial adoption of those laws; and in assurances that norms indeed are to be brought home and brought into practice and not simply statute books.

Empirical research on every phase of TLO dynamics in business and commercial law likewise demonstrates that national professions are integral to lawmaking and practice. Professionals participate as state and nonstate delegates on the transnational plane before UN bodies and expert groups. The acceptance of transnationally promulgated norms, and translations into local practice by professions and professionals within states, are necessary conditions for TLO construction and reconstruction. Indeed, recognizing their critical role, international organizations that initiate transnational norm-making with ambitions for the institutionalization of new or reformed TLOs seek to draw the ultimate professional implementers of new law into the lawmaking itself. Thereby they anticipate recurrent dangers in recursive legal change, such as actor mismatch or harmful diagnostic struggles. National legal professions, which are part of national bars and educated predominantly in national institutions, are essential actors for problem-solving through law, both beyond and within the state.

D Public International Law and Transnational Legal Orders

For those transnational law scholars that view transnational law in nonstate terms, public international law is a distinct, state-centric order not encompassed within the concept of transnational law. Indeed, public international law is traditionally viewed as a separate realm of law governing interstate relations, in distinction to national law governing citizens within states.46 But this formalist vision of public international law fails to capture the role public international law plays in transnational legal ordering and the construction of transnational legal orders. Public international law today addresses most areas of social relations and its norms often permeate domestic law and local practice. The state’s role in public international law is thus more profound than simply through state consent to govern interstate relations through law.

Sociolegally, public international law involves the state in processes of transnational legal ordering in at least three ways. First, public international law norms develop through state participation in international organizations and networks, whether those norms assume a hard and soft law form. In many cases, states, and in particular powerful states, successfully upload their state law norms into public international law, which is then diffused through international organizations. Second, the effectiveness of these international law norms typically depends on their implementation across states through state formal enactment or state recognition or acceptance, especially in the areas of regulatory, business, and human rights law. Third, such effectiveness depends on the settlement of the meaning of these norms through practice, which state officials and institutions can facilitate or obstruct.

We turn to traditional public international law to highlight the ongoing role of the state since public international law remains central to transnational legal orders. Public international law today exists across most areas governing social life. Much transnational legal theory refers back to Philip Jessup’s seminal lectures in 1956 when Jessup defines “transnational law” as “all law which regulates actions or events that transcend national frontiers,” and which includes, in addition to public and private international law, “other rules which do not wholly fit into such standard categories.”47 The focus of many transnational law theorists is that these “other rules” have become privatized and grown predominant.48

What is often lost in analysis is that, compared to when Jessup wrote in 1956, public international law and international organizations have dramatically grown in importance.49 In 1956, the Yearbook of International Organizations reported that there were 136 intergovernmental organization and 980 international nongovernmental organizations.50 By 2015, their numbers had skyrocketed to at least 7,757 intergovernmental organizations and 60,272 international nongovernmental organizations.51 Moreover, while early intergovernmental organizations were heavily restrained in their area of functioning and power, today they engage in lawmaking over almost every imaginable topic, ranging from such areas as security, economics, health, the environment, human rights, labor, trade, investment, and consumer safety.52

As for international treaties, in 1959, only a few years after Jessup delivered his lectures, there were 7,779 treaties on deposit with the UN Secretary-General, and 105 of them were multilateral treaties.53 As of 2014, around 56,500 treaties were registered with the United Nations,54 and over 560 of them were multilateral treaties.55 By 2014, the numbers of international instruments covering human rights, for example, had expanded dramatically. In 1956, according to Elliot, there were around 200 international instruments focusing on human rights, but by 2003, Elliot identifies almost 800 such instruments.56 For environmental law, the modern period of major international environmental agreements began in 1972 with the Stockholm Conference on the Human Environment after Jessup wrote.57 The International Environmental Agreements (IEA) Database Project, as of July 2013, reports over 1,190 multilateral environmental agreements, 1,550 bilateral environmental agreements, and 250 other agreements on deposit with the United Nations.58 The IEA Database project records fifteen multilateral environmental agreements since 2010 alone.59 For investment law, the first bilateral investment treaty (BIT) was signed between the Federal Republic of Germany and Pakistan only a few years after Jessup’s lecture.60 Today, the international investment regime consists of more than 3,304 agreements (2,946 bilateral investment treaties and 358 treaties with investment provision).61

This list of treaties does not include soft law, such as model codes, legislative guides, legal principles, and informal governance mechanisms, such as peer review and the use of indicators to measure compliance and effectiveness. The World Trade Organization (WTO), for example, has over a dozen committees that meet, in total, thousands of times per year.62 Officials come to these meetings to challenge others regarding their regulatory practices and to defend their own. They serve as interlocutors that link the domestic to a transnational monitoring and accountability process. The Organisation for Economic Co-operation and Development (OECD) is particularly known for its use of soft law and informal governance mechanisms in which norms are developed and conveyed through regular interactions of policymakers.63 The OECD has no formal dispute settlement system, yet signatories act “as if” certain obligations are binding, such as, for example, under the Arrangement on Officially Supported Export Credits.64 These mechanisms of lawmaking and legal oversight may not constitute binding law, but they are designed to inform and shape state and local practice, including through the adoption of legal norms as part of national legal systems and practices.

The human rights regime similarly relies significantly on pressure through oversight committees at the multilateral level, which does not constitute formally binding dispute settlement, but is designed to implicate and shape state behavior.65 At times this pressure induces policy change.66 For example, Japan changed its policies regarding the Ainu Indigenous community after it was challenged before the international human rights monitoring system pursuant to a number of human rights treaties and declarations.67 The Ainu have had claims brought before the UN Human Rights Committee, the Committee on the Elimination of Racial Discrimination, the Committee on Economic, Social and Cultural Rights, the Committee on the Elimination of Discrimination against Women, and the Committee on the Rights of the Child in order to put pressure on Japan.68

A rapidly increasing technology of governance relies on indicators.69 These indicators vary from rigorous criteria deployed by international financial institutions (such as World Bank and IMF Reports on the Observance of Standards and Codes in twelve areas of financial regulation)70 to criteria developed by nonprofit organizations to rate countries and corporations on human rights, rule of law, freedom, and justice. Countries are rated, and those ratings are published to measure scales of conformity with the supposed norm. The World Bank, for example, uses doing business indicators to assess national law and practice as a stimulus to change state regulatory practice. Through indicators, broad international/transnational legal norms that are relatively soft because they are open to interpretation can be made much more precise in their requirements, and in this sense “hardened.”71

The state ultimately remains central for the adoption and tailoring of international hard and soft law. When international institutions pass declarations or states ratify treaties on human rights, these treaties and declarations often become adopted in state laws and constitutions.72 Elkins, Ginsburg, and Simmons find that after the passage of the Universal Declaration of Human Rights (UDHR) and the International Covenant on Civil and Political Rights, there was a steady increase in the number of rights included in national constitutions compared to before the passage of these instruments.73 Using data from the Comparative Constitutions Project, they show a significant uptick of rights found in national constitutions after the passage of the UDHR.74 The inclusion of a right in the UDHR affected its inclusion in a national constitution by as much as 50 percent.75 They similarly found that after a country ratified the ICCPR, its constitution was almost 10 percentage points more likely to include the rights covered in the ICCPR.76 Just as human rights treaty ratification may have a significant effect on the increase in rights in a country’s constitution, Simmons’ work shows how, for countries transitioning toward democratic regimes, the ratification had a significant effect on the country’s protection of those rights.77

In sum, transnational legal orders involving public international law transcend the state, but they also work with and through the state. A transnational legal order does not exist simply because consensus was reached at the international level on a public international law norm. Rather, large areas of public international law depend on the enrollment of national law and law’s normative settlement through habitual practice within states.

III TLOs and State Transformations

States are not only actors in creating transnational legal norms, implementing them, and shaping local practice. They also are sites for transformation in which states’ participation in transnational processes transforms them. As we have written elsewhere, transnationally induced changes in law affect the boundary between the market and the state, the allocation of institutional power within states, the role of professionals, and accountability mechanisms and normative frames.78 States themselves have become transnationalized and cosmopolitan.79

In a series of studies, Shaffer has shown, for example, the impact of the WTO within Brazil, India, and China, enhancing the role of judicial review and legal professionals, from customs law to intellectual property law to import relief law.80 As WTO negotiations stagnate, new rulemaking has turned to bilateral and plurilateral trade agreements, many of whose provisions reach deep within states’ regulatory governance, including intellectual property law, standard setting, competition law, environmental law, and labor law.81

Take a case study of the impact of NAFTA on Mexico. As Hugo Perezcano writes, “for Mexico, NAFTA was a catalyst more than anything else…policy makers saw it as an opportunity to deepen and consolidate, and a means to cement the economic reform that they had already embarked on. For Mexico—more so than for the United States—it was clear that within an international agreement such as NAFTA, there was no guarantee of a long-lasting economic reform.”82 Perezcano points to how Mexico not only:

enacted new laws on foreign trade, customs, completion policy, industrial property, trade in seeds and protection of plant varieties, to name a few. It created modern regulatory bodies and granted them autonomy, such as the Federal Competition Commission, the Commission on Energy Regulation, the Federal Commission for Improving Regulation (in charge of publicizing draft governmental regulation related to economic activities, receiving public comments, streamlining regulation and reducing associated costs), the Mexican Industrial Property Institute, the National Copyright Institute and several others. It also continued privatizing state-owned enterprises.83

These new bodies provided new opportunities for professionals, including legal professionals who work in these areas. Through its engagement in NAFTA negotiations and implementation, Mexico participated in its own self-transformation. Perezcano notes: “Even without NAFTA, Mexico’s policy makers would surely have carried on with their economic reform. However, it is unlikely that it would have been as profound, and very uncertain how long the changes would have lasted.”84

IV States and the Contingencies of TLO Institutionalization

Institutionalized TLOs, we have shown, reflect more than a transnational consensus on legal norms. A fully institutionalized TLO involves a settling of legal norms at the transnational, national, and local levels; discernible concordance across the norms at each level of norm production and adoption; and an alignment of those norms with an underlying problem or issue-area such that social actors accept them as the proper guides for behavior in given situations.85 Institutionalization of a TLO therefore is a dynamic and fraught process, both in its construction and its persistence. The properties of states are among the most critical contingent conditions of TLO institutionalization. These properties can be observed in at least four respects.

(1) The influence of transnational legal norms on national and subnational actors depends significantly on the institutional structure of states. Those structures vary significantly across time and place by the degree of concentration or fragmentation of central state institutions, including the extent of devolution of state powers to subnational units within federal polities down to local governments. It can therefore be expected that variation in the institutional distribution of formal state power will produce systematic differences in the extent to which states can present unified positions in transnational lawmaking, and the probability that states can adopt and implement concordant transnational norms national and locally.

These variations also influence recursive dynamics of TLOs. For example, in a highly centralized state where there is little independence of legislatures and courts, there may be fewer rounds of recursive interactions on the road to settling. If legislatures and courts are thoroughly subordinate to executive power there may be less contestation among state institutions over norm-making, interpretation, and implementation, which might lower the probability of subsequent rounds of lawmaking on the way to settlement. In states where lawmaking and implementation is scattered across institutions, repeated within-state recursive rounds of lawmaking should be expected as a matter of course on the way to settling. Yet, research by Liu and Halliday on the 1996 and 2012 revisions of China’s criminal procedure law shows that even in authoritarian one-party states with a supposed concentration of power in China’s Communist Party, interpretive contests among implementing government agencies can force recursive rounds of reform, not least in response to critique from actors beyond the state and within China’s legal system.86

(2) The formal and substantive attributes of transnational legal norms themselves may be shaped by properties of states to which those norms are directed. Block-Lieb and Halliday show that different legal technologies developed by international organizations (e.g., conventions, model laws, practice guides) may be tailored specifically to different institutional “audiences” within the state.87 A model law is directed to legislatures. Bright lines rules are crafted to minimize judicial discretion and maximize executive predictability. Rules may be designed specifically for adoption by private parties. Hence, the role of elements of the state and nonstate institutions influence the formal properties of transnational law as transnational lawmakers anticipate where in and beyond the state the adoption or adaptation of those legal norms will be sited.

(3) TLOs frequently fail to be institutionalized because states become sites of resistance to transnational legal norms.88 Because states may jealously protect what they regard as transnational infringements on their sovereignty, or because they do not agree with either the form or content of legal norms developed beyond their state or by other states, they can deploy sophisticated modes and dynamics of resistance to fend off transnational legal norms. The influential work of Scott89 can be adapted to legal orders where research on commercial TLOs in-the-making demonstrates the skill and adeptness of putatively weak states in fending off tremendous pressure from the IMF or World Bank or G7 to adopt legal norms with which they disagree.90 TLO theory insists upon empirical research to elaborate contingent theory of ways and means by which states exercise creative political imagination to mobilize their superior local knowledge in order to nullify or modify transnational legal norms. Moreover, close attention to resistance reinforces the insistence of TLO theory on the dynamism inherent in recursive processes of legal change and underlines the obstacles to institutionalization of TLOs.

(4) States as collections of institutional structures inside a sovereign territory leave more or less space within that territory for markets and civil society as orders in their own right. Hence the explanation of institutionalization of TLOs will also require investigation of markets and civil society in at least two respects.

First, as sites of action, law may be directed to the market or civil society either indirectly, through state lawmaking, or indirectly, by bypassing the state. It is a strategy commonly adopted by transnational or international organizations, by international nongovernmental organizations, or by other states to bypass a state apparatus that is resistant to transnational legal norms. These transnational actors seek to engage directly with civil society, markets, judges, and/or lawyers. Since the late 1990s, struggles have intensified between states intent on restricting international flows of norms into domestic civil society or legal institutions and international bodies and their local domestic allies who develop interdependencies to bypass the state. From Mubarak’s Egypt in the 1990s91 to Putin’s Russia and Xi Jinping’s China, authoritarian rulers seek to restrict the scope of nonstate spheres such as civil society and to quarantine those spheres from alien influences and resources, particularly in relation to human and constitutional rights.

Second, states may shape domestic institutions to suppress competitors and empower partners. Whether in the market, religion, or social movements within civil society, insofar as legal norms and practices threaten to subvert state officials’ aims, then the state may suppress activists, restrict firms or voluntary associations, and minimize their access to media. Conversely, where market, religious, or social movement actors are potential partners to advance officials’ aims, then the state may deliberately stimulate their activism as allies in a drive to institutionalize domestic norms at variance with transnational legal norms.

In all these respects, the state reveals itself to be a formidable institution capable of leveraging or frustrating the construction of TLOs. Contemporary experience offers empirical evidence that states are integral to the contingencies of TLO emergence and effectiveness, even if some observers might wish the state away, as if it can be easily contracted around or simply bypassed by lateral nonstate initiatives.

V So What? The Normative Dimension

Addressing the role of the state is not just an empirical issue. It involves normatively freighted questions. Those advancing the premise of legal ordering without the state range in their ideological positions. Libertarians distrust state centralism and promote private, nonstate forms of legal ordering.92 Economic globalization represents, for them, an opportunity to advance neoliberal proposals that marginalize the state and state regulation. In contrast, Marxist theorists view the state as an instrument of domination in support of the governing class.93 In parallel, legal pluralists stress the importance of noncentralized forms of legal ordering, such as to protect local cultures and cultural minorities, including Indigenous groups.94 Legal pluralists are concerned with the risks of oppression through centralized legal orders.

Actors advance concepts not only to reflect the world, but often with the aim of shaping it. Even if they do not consciously have such aim, they participate in social processes that can embed certain conceptions in social practices. Many theorists of the “transnational” as private legal orders outside the state consciously seek to bypass and marginalize the state. This enterprise is clearest among advocates of an a-national lex mercatoria, whether from a traditional law-and-economics perspective, or as advanced by participants in transnational arbitral networks. The law-and-economics scholar Gillian Hadfield,95 for example, advocates transnational legal orders autonomous of the state because they avoid the complexity and transaction costs of the public law system and enhance efficiency. Traditionally in law-and-economics scholarship, law has been viewed as a price signal that creates incentives for rational actors to alter their behavior. For Hadfield, however, law is also a commodity that can be commercialized so that private actors may choose optimally among legal norms and dispute settlement mechanisms. From this vantage, law is both a commodity and a price. Perhaps the best analogue of such a legal order is the monetary legal order offered through nonstate payment systems such as Bitcoin.

Similarly, but on the ideological left, systems theorists such as Gunther Teubner offer the vision of nonstate legal orders that regulate the global economy.96 For them, only such nonstate legal ordering can effectively respond to the globalization of markets, social complexity, and the decline of the welfare state. Teubner contends that these nonstate legal orders have their own analogues to constitutions.97 He maintains that each differentiated social system—such as the economy, science, technology, the media, and the health system—performs constitutional functions of securing its own autonomy and self-limiting its reach. He maintains that these functionally differentiated, societal constitutions are critical as stabilization mechanisms today in light of the “totalizing tendencies” of systems, such as the economy under neoliberal norms.

Although our approach to transnational legal orders has been predominantly empirical and theoretical, it also has important normative implications. For us, individuals are social creatures living in communities. They build institutions both to live with each other and to foster communication and cooperation, as well as to repress each other and to facilitate domination. These institutions are not limited to state institutions, but state institutions remain central for creating order and stability and advancing normative and instrumental aims.

In a world of global markets and the rise of private forms of power, public institutions are critical. Although a transnational public sphere accompanied by transnational institutions is developing and may be increasingly important,98 state institutions remain central for fostering social order and legitimizing and enforcing social norms. To marginalize the state, state law, and state institutions, in our view, is not only a conceptual mistake empirically, it also is normatively problematic. States, of course, vary in their legitimacy, authority, and efficacy. From a normative perspective, the state will and should always remain subject to critique, but it is likely to remain important because of the ongoing relative legitimacy, efficacy, and authority of the public sphere at the national level compared to, and in relationship with, alternative means of advancing social ends.







Selective Bibliography


Block-Lieb, Susan and Halliday, Terence C. Global Lawmakers: International Organizations in the Crafting of World Markets. New York: Cambridge University Press, 2019.


Braithwaite, John and Drahos, Peter. Global Business Regulation. New York: Cambridge University Press, 2000.


Dezalay, Yves and Garth, Bryan G.. Dealing in Virtue: International Commercial Arbitration and the Construction of a Transnational Legal Order. Chicago: University of Chicago Press, 1996.


Gaillard, Emmanuel. Legal Theory of International Arbitration. Boston: Martinus Nijhoff Publishers, 2010.


Glenn, H. Patrick. The Cosmopolitan State. Oxford: Oxford University Press, 2013.


Hadfield, Gillian K. and Weingast, Barry R. “Law Without the State.” Journal of Law and Courts 1, no. 1 (2013): 3–34.


Halliday, Terence C. and Carruthers, Bruce G. Bankrupt: Global Lawmaking and Systemic Financial Crisis. Stanford, CA: Stanford University Press, 2009.


Halliday, Terence C. and Shaffer, Gregory. “Researching Transnational Legal Order.” In Transnational Legal Orders, edited by Terence C. Halliday and Gregory Shaffer. New York: Cambridge University Press, 2015.


Halliday, Terence C. and Shaffer, Gregory. “Transnational Legal Orders.” In Transnational Legal Orders, edited by Terence C. Halliday and Gregory Shaffer, 8–79. New York: Cambridge University Press, 2015.


Michaels, Ralf. “The Mirage of Non-State Governance.” Utah Law Review no. 1 (2010): 31–46.


Gregory Shaffer (ed.). Transnational Legal Ordering and State Change. New York: Cambridge University Press, 2013.


Shaffer, Gregory. “Theorizing Transnational Legal Ordering.” Annual Review of Law and Social Science 12 (2016): 231–253.


Simmons, Beth A. Mobilizing for Human Rights: International Law in Domestic Politics. New York: Cambridge University Press, 2009.


Teubner, Gunther. “Global Bukowina: Legal Pluralism in the World Society.” In Global Law Without a State, edited by Gunther Teubner, 3–28. Aldershot, UK: Dartmouth Publishing, 1997.


Tsutsui, Kiyoteru. “Human Rights and Minority Activism in Japan: Transformation of Movement Actorhood and Local-Global Feedback Loop.” American Journal of Sociology 122, no. 4 (2017): 1050–1103.


Whytock, Christopher A. “Private-Public Interaction in Global Governance: The Case of Transnational Commercial Arbitration.” Business and Politics 12, no. 3 (2010).


Zumbansen, Peer. “Transnational Private Regulatory Governance: Ambiguities of Public Authority and Private Power.” Law and Contemporary Problems 76, no. 2 (2013): 117–138.

* Gregory Shaffer is Chancellor’s Professor of Law at University of California, Irvine School of Law, and Affiliated Professor of Political Science. Terence Halliday is Research Professor and Co-Director, Center on Law and Globalization, at the American Bar Foundation. We thank Peer Zumbansen for his comments.










1 John Braithwaite and Peter Drahos, Global Business Regulation (New York: Cambridge University Press, 2000).

2 Terence C. Halliday and Gregory Shaffer eds., Transnational Legal Orders (New York: Cambridge University Press, 2015), 5.

3 Gunther Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization (Oxford: Oxford University Press, 2013); Gunther Teubner, “Global Bukowina: Legal Pluralism in the World Society,” in Global Law Without a State, ed. Gunther Teubner (Aldershot, UK: Dartmouth Publishing, 1997), 3–28.

4 Robert O. Keohane and Joseph S. Nye Jr. eds., Transnational Relations and World Politics (Cambridge, MA: Harvard University Press, 1972); Thomas Risse-Kappen ed., Bringing Transnational Relations Back In: Non-State Actors, Domestic Relations and International Institutions (Cambridge: Cambridge University Press, 1995).

5 Gralf-Peter Calliess, “Law, Transnational,” Comparative Research in Law and Political Economy Research Paper Series 6, no. 8 (2010): 5. See also Klaus-Peter Berger, The Creeping Codification of the New Lex Mercatoria, 2nd ed. (Alphen aan den Rijn, Netherlands: Kluwer, 2010).

6 J.H. Dalhuisen, “Globalization and the Transnationalization of Commercial and Financial Law,” Rutgers University Law Review 67, no. 1 (2015): 23. See also Berger, supra note 7.

7 Larry Cata Backer, “Private Actors and Public Governance Beyond the State: The Multinational Corporation, the Financial Stability Board, and the Global Governance Order,” Indiana Journal of Global Legal Studies 18, no. 2 (2011): 761.

8 Poul F. Kjaer, “Transnational Normative Orders: The Constitutionalism of Intra- and Trans- Normative Law,” Indiana Journal of Global Legal Studies 20, no. 2 (2013): 783. See review of Kjaer’s book, Constitutionalism in the Global Realm: A Sociological Approach (Routledge, 2014), in Gregory Shaffer, “Law, constitutionalism, and world society: Kjaer, Kratochwil and global (dis)order,” International Journal of Constitutional Law 13, no. 4 (2015): 1063–1077.

9 Gunther Teubner, “Self-Constitutionalizing TNCs—On the Linkage of Private and Public Corporate Codes of Conduct,” Indiana Journal of Global Legal Studies 18, no. 2 (2011): 621. See Gunther Teubner, “Transnational Economic Constitutionalism in the Varieties of Capitalism,” Italian Law Journal 1, no. 2 (2015): 219–248; and Gunther Teubner, “Societal Constitutionalism and the Politics of the Common,” Finnish Yearbook of International Law 21 (2010): 111–124.

10 Peer Zumbansen, “Transnational Private Regulatory Governance: Ambiguities of Public Authority and Private Power,” Law and Contemporary Problems 76, no. 2 (2013): 125.

11 Ralf Michaels, “The Mirage of Non-State Governance,” Utah Law Review 2010, no. 1 (2010): 38. See also Ralf Michaels, “Transnational Law and Comparative Law,” in Oxford Handbook of Transnational Law, ed. Peer Zumbansen (Oxford University Press, 2020).

12 Terence C. Halliday, “Architects of the State: International Organizations and the Reconstruction of States in East Asia,” in Transnational Legal Ordering and State Change, ed. Gregory Shaffer (New York: Cambridge University Press, 2013), 89–120; Halliday and Shaffer, 2015.

13 Terence C. Halliday and Gregory Shaffer, “Transnational Legal Orders,” in Transnational Legal Orders, eds., Terence C. Halliday and Gregory Shaffer (New York: Cambridge University Press, 2015), 8–79.

14 This is not a purely functionalist argument since the domains are socially constructed. The domains reflect social perceptions of problems, and are thus social constructs. Actors exercise agency in such constructions, which entail different mechanisms of power.

15 They mythical/ideological dimension is particularly present in the use of the term nation-state, connoting the identity of a state with a people.

16 For good overviews of theorizing of the state, in addition to H. Patrick Glenn, “A Transnational Concept of Law,” in The Oxford Handbook of Legal Studies, eds. Peter Cane and Mark Tushnet (Oxford: Oxford University Press, 2003), 839–862; see Martin Loughlin, Foundations of Public Law (Oxford: Oxford University Press, 2010), ch. 7; Timothy Mitchell, “The Limits of the State: Beyond Statist Approaches and Their Critics,” American Political Science Review 85, no. 1 (1991): 77–96; William Novak, “Beyond Max Weber: The Need for a Democratic (not Aristocratic) Theory of the Modern State.” Toqueville Review 36, no. 1 (2015): 43–91.

17 See discussion in Gregory Shaffer, “Theorizing Transnational Legal Ordering,” Annual Review of Law and Social Science 12 (2016): 231–253.

18 Gunther Teubner, “The Two Face of Janus: Rethinking Legal Pluralism,” Cardozo Law Review 13, no. 5 (1992): 1443–1462; Teubner, “Global Bukowina: Legal Pluralism in the World Society,” supra note 5.

19 Teubner, “Global Bukowina: Legal Pluralism in the World Society,” supra note 5, at 14.

20 Robert D. Cooter, “Decentralized Law for a Complex Economy: The Structural Approach to Adjudicating the New Law Merchant,” University of Pennsylvania Law Review 144, no. 5 (1996): 1643–1696, 1646–1647.

21 Gillian K. Hadfield, “Privatizing Commercial Law,” Regulation 24, no. 1 (2001): 40–45.

22 Gillian K. Hadfield and Barry R. Weingast, “Law Without the State,” Journal of Law and Courts 1, no. 1 (2013): 3–34.

23 Paolo Contini, “International Commercial Arbitration: The United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards,” American Journal of Comparative Law 8, no. 3 (1959): 283–309; and “Status: Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958),” United Nations Commission on International Trade Law, http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html.


24 “Status,” United Nations Commission on International Law, http://www.uncitral.org/uncitral/index.html. Within the United States, California, Connecticut, Florida, Georgia, Illinois, Louisiana, Oregon, and Texas have adopted the UNCITRAL model code. Ibid.

25 Christopher A. Whytock, “The Arbitration-Litigation Relationship in Transnational Dispute Resolution: Empirical Insights from the U.S. Federal Courts,” World Arbitration & Mediation Review 2, no. 5 (2008): 74.

26 The convention, signed in 1965, created the International Centre for the Settlement of Investment Disputes within the World Bank

27 Gregory Shaffer, Defending Interests: Public-Private Partnerships in WTO Litigation (Washington DC: Brookings Institution, 2003).

28 Christopher Whytock, “Private-Public Interaction in Global Governance: The Case of Transnational Commercial Arbitration,” Business and Politics, 12, no. 3 (2010): 14–15, citing Nigel Blackaby and Constantine Partasides, in Alan Redfern and Martin Hunter, Redfern and Hunter on International Arbitration. Oxford: Oxford University Press, 2009 (noting parties’ selection of state law approximately 80 percent of the time).

29 Ibid., 16.

30 Emmanuel Gaillard, Legal Theory of International Arbitration (Boston: Martinus Nijhoff Publishers, 2010), 35.

31 Ibid., 46.

32 Ibid.

33 Ibid., 48, 55.

34 Ibid., 59.

35 Yves Dezalay and Bryan G. Garth, Dealing in Virtue: International Commercial Arbitration and the Construction of a Transnational Legal Order (Chicago: University of Chicago Press, 1996), 6–7, 115–128.

36 Alec Stone Sweet and Florian Grisel, The Evolution of International Arbitration: Judicialization, Governance, Legitimacy (Oxford University Press, 2017), ch. 4.

37 Ibid., 148–150 (giving numerous examples, including in courts in France, Switzerland, Luxembourg, and Lithuania).

38 Michaels goes further and conceptually contends that “even the State is a transnational legal order.” Ralf Michaels, “The State as a Transnational Legal Order,” Irvine Journal of International Law 1 (2016).

39 Bruce G. Carruthers and Terence Halliday, Rescuing Business: The Making of Corporate Bankruptcy Law in England and the United States (Oxford: Clarendon Press, 1998).

40 Terence C. Halliday and Bruce G. Carruthers, Bankrupt: Global Lawmaking and Systemic Financial Crisis (Stanford, CA: Stanford University Press, 2009).

41 Edward S. Cohen, “The Harmonization of Private Commercial Law: The Case of Secured Finance,” in Law and Legalization in Transnational Relations, eds. Christian Brutsch and Dirk Lehmkuhl (Abingdon, UK: Routledge, 2007), 58–78.; Roderick Macdonald, “When Lenders Have Too Much Cash and Borrowers Have Too Little Law: The Emergence of Secured Transactions Transnational Legal Orders,” in Transnational Legal Orders, eds. Terence C. Halliday and Gregory Shaffer (New York: Cambridge University Press, 2015), 114–153; Susan Block-Lieb and Terence C. Halliday, Global Lawmakers: International Organizations in the Crafting of World Markets (New York: Cambridge University Press, 2019).

42 See UNIDROIT’s Convention on International Interests in Mobile Equipment, November 16, 2001, S Treaty Doc. No. 108–10, online (http://www.unidroit.org/instruments/security-interests/cape-town-convention).

43 Halliday and Carruthers, supra note 42.

44 Block-Lieb and Halliday, supra note 43.

45 Braithwaite and Drahos, supra note 3, ch. 17.

46 Glenn, “A Transnational Concept of Law,” supra note 18; Peter Malanczuk, Akehurst’s Modern Introduction to International Law, revised 7th ed. (London: Routledge, 1997).

47 Philip C. Jessup, Transnational Law (New Haven, CT: Yale University Press, 1956), 2

48 Shaffer, supra note 19.

49 Gregory Shaffer and Carlos Coye, “From International Law to Jessup’s Transnational Law; from Transnational Law to Transnational Legal Orders,” in: The Many Lives of Transnational Law: Critical Engagements with Jessup’s Bold Proposal, ed. Peer Zumbansen (2020).

50 “UIA Yearbook of International Organizations 1956–1957,” Union of International Associations, http://www.uia.org/allpubs?combine=&field_pub_year_value=&items_per_page=20&page=8&order=field_uia_publication_nr_&sort=asc.

51 “UIA Yearbook of International Organizations 2015–2016,” Union of International Associations, http://www.uia.org/allpubs?combine=&field_pub_year_value=&items_per_page=20&page=8&order=field_uia_publication_nr_&sort=asc (reports data collected in 2014).

52 Jose Alvarez, International Organizations as Lawmakers (Oxford: Oxford University Press, 2005).

53 Adolf Sprudzs, “Status of Multilateral Treaties—Researcher’s Mystery, Mess or Muddle?,” American Journal of International Law 66, no. 2 (1962): 365 (noting that these are just treaties on deposit at the United Nations).

54 Christian J. Tams et al. eds., introduction to Research Handbook on the Law of Treaties (Northampton: Edward Elgar Publishing, Inc., 2014), x.

55 United Nations, Treaty Event 2014: Towards Universal Participation and Implementation Treaty, online (https://treaties.un.org/doc/source/events/2014/Publication/publication-English.pdf).

56 Michael A. Elliott, “The Institutional Expansion of Human Rights, 1863–2003: A Comprehensive Dataset of International Instruments,” Journal of Peace Research, 48, no. 4 (2011): 539.

57 Daniel Bodansky, Jutta Brunnée, and Ellen Hey, “International Environmental Law: Mapping the Field,” in The Oxford Handbook of International Environmental Law (Oxford: Oxford University Press, 2007), 3.

58 “Data from Ronald B. Mitchell. 2002–2016,” International Environmental Agreements (IEA) Database Projects, http://iea.uoregon.edu/page.php?file=home.htm&query=static (Note that they start recording MEAs from 1950).

59 Ibid. The WTO estimates that there are 250 major multilateral environmental agreements currently in force, which is a long way from a phenomenon that started only after Jessup’s lectures. “Relationship between WTO and MEA Rules,” World Trade Organization, https://www.wto.org/english/tratop_e/envir_e/envir_neg_mea_e.htm.

60 UN, Bilateral Investment Treaties 1995–2006: Trends in Investment Rulemaking (New York; Geneva: UN, 2007), at 1.

61 See United Nations Conference on Trade and Development, The World Investment Report 2016: Investor Nationality (Geneva: United Nations Press, 2016), 101.

62 Bernard Hoekman, “Proposals for WTO Reform: A Synthesis and Assessment,” Minnesota Journal of International Law 20 (2011): 324.

63 James Salzman, “The Organization for Economic Cooperation and Development’s Role in International Law,” George Washington International Law Review 43, no. 2 (2011): 104–105.

64 Gregory Shaffer, Robert Wolfe, and Vinhcent Le, “Can Informal Law Discipline Subsidies?,” Journal of International Economic Law 18 (2015): 711, 725–729.

65 Philip Alston and Ryan Goodman, “The United Nations Human Rights,” International Human Rights: The Successor to International Human Rights in Context (Oxford: Oxford University Press, 2013), 685–761.

66 See Wade M. Cole, “A Civil Religion for World Society: The Direct and Diffuse Effects of Human Rights Treaties, 1981–2007,” Sociological Forum 27, no. 4 (2012): 938–939; Sam R. Bell, K. Chad Clay, and Amanda Murie, “Neighborhood Watch: Spatial Effects of Human Rights INGOs,” Journal of Politics 74, no. 2 (2012): 344–345; Hunjoon Kim and Kathryn Sikkink, “Explaining the Deterrence Effect of Human Rights Prosecutions for Transitional Countries,” International Studies Quarterly 54, no. 4 (2010): 941; Ana Carolina Garriga, “Human Rights Regimes, Reputation, and Foreign Investment,” International Human Quarterly 60, no. 1 (2016): 160–161.

67 Kiyoteru Tsutsui, “Human Rights and Minority Activism in Japan: Transformation of Movement Actorhood and Local-Global Feedback Loop,” American Journal of Sociology 122, no. 4 (2017): 1050–1103.

68 See ibid.

69 Kevin E. Davis, Benedict Kingsbury, and Sally Engle Merry, “Indicators as a Technology of Global Governance,” Law & Society Review 46, no. 1 (2012): 71–104.

70 Terence C. Halliday, “Legal Yardsticks: International Financial Institutions as Diagnosticians and Designers of the Law of Nations,” in Governance by Indicators: Global Power through Quantification and Rankings, eds. Kevin Davis et al. (Oxford: Oxford University Press, 2012), 180–216.

71 Sally Engle Merry, “Firming Up Soft Law: The Impact of Indicators on Transnational Human Rights Legal Orders,” in Transnational Legal Orders, eds. Terence C. Halliday and Gregory Shaffer (New York: Cambridge University Press, 2015), 374–376.

72 Zachery Elkins, Tom Ginsburg, and Beth Simmons, “Getting to Rights: Treaty Ratification, Constitutional Convergence, and Human Rights Practice,” Harvard International Law Journal 54, no. 1 (2013): 63.

73 Ibid.

74 Ibid., 76–77 (e.g., while “nine constitutions written in 1947 contain an average of 17.6 rights…the six written in 1949 contain an average of 31 rights.”). This is based on 90 percent of constitutions adopted after World War II. Ibid., 69.

75 Ibid., 80.

76 Ibid., 87 (“controlling for the era and a country’s prior constitutional tradition vis-à-vis the ICCPR.”).

77 Ibid., 90. See also generally Beth A. Simmons, Mobilizing for Human Rights: International Law in Domestic Politics (New York: Cambridge University Press, 2009).

78 Terence C. Halliday, “Architects of the State: International Organizations and the Reconstruction of States in East Asia,” in Transnational Legal Ordering and State Change, ed. Gregory Shaffer (New York: Cambridge University Press, 2013): 89–120; Gregory Shaffer, “How the WTO Shapes Regulatory Governance,” Regulation & Governance 9, no. 1 (2015): 1–15.

79 H. Patrick Glenn, The Cosmopolitan State (Oxford: Oxford University Press, 2013).

80 For example, policies to provide import relief protection must meet WTO-sanctioned forms subject to strict legal criteria and judicial review, giving rise to a specialized legal bar. See Shaffer, supra note 79, at 7–10.

81 See generally Andrea Dür, Leonardo Baccini, and Manfred Elsig, “The Design of International Agreements: Introducing a New Dataset,” Review of International Organizations 9, no. 3 (2014).

82 Hugo Perezcano, “Peeling NAFTA Layers: Twenty Years Later,” CIGI Papers, no. 68 (May 2015): 5. https://www.cigionline.org/sites/default/files/cigi_paper_68_0.pdf.

83 Ibid., 5.

84 Ibid.

85 Terence C. Halliday and Gregory Shaffer, “Transnational Legal Orders,” in Transnational Legal Orders, eds., Terence C. Halliday and Gregory Shaffer (New York: Cambridge University Press), 8–79.

86 Sida Liu and Terence C. Halliday, “Recursivity in Legal Change: Lawyers and Reforms of China’s Criminal Procedure Law,” Law and Social Inquiry 34 (2009): 911–950.

87 Block-Lieb and Halliday, supra note 43.

88 Terence C. Halliday and Gregory Shaffer, “Researching Transnational Legal Order,” in Transnational Legal Orders, eds. Terence C. Halliday and Gregory Shaffer (New York: Cambridge University Press, 2015), sec. IX.

89 James C. Scott, Weapons of the Weak: Everyday Forms of Peasant Resistance (New Haven: Yale University Press, 1985).

90 Terence C. Halliday and Bruce G. Carruthers, “Foiling the Financial Hegemons: Limits to the Globalisation of Corporate Insolvency Regimes in Indonesia, Korea and China,” in Globalisation and Resistance: Law Reform in Asia since the Crisis, eds. Christoph Antons and Volkmar Gessner (Oxford: Hart Publishing, 2007), 255–301.

91 Tamir Moustafa, The Struggle for Constitutional Power: Law, Politics, and Economic Development in Egypt (New York: Cambridge University Press, 2007).

92 See, e.g., Friedrich Hayek, The Road to Serfdom (London: Routledge, 1944).

93 See Norberto Bobbio, “Is There a Marxist Theory of the State?,” Telos 35 (1978): 5–16.

94 See, e.g., Sally Engle Merry, “Legal Pluralism,” Law & Society Review 22, no. 5 (1988): 869–896.

95 Hadfield, supra note 23; Gillian K. Hadfield, “The Public and the Private in the Provision of Law for Global Transactions,” in Contractual Certainty in International Trade: Empirical Studies and Theoretical Debates on Institutional Support for Global Economic Exchanges, ed. Volkmar Gessner (Oxford: Hart Publishing, 2009), 239–256.

96 Gunther Teubner, “Global Private Regimes: Neo-Spontaneous Law and Dual Constitution of Autonomous Sectors?,” in Public Governance in the Age of Globalization, ed. Karl-Heinz Ladeur (Aldershot, UK: Ashgate Publishing, 2004), 71–88.

97 Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization, supra note 5.

98 Nancy Fraser and Kate Nash eds., Transnationalizing the Public Sphere (Cambridge, UK: Polity Press, 2014).







Chapter 46

 Transnational Law and Feminist Legal Theory


Ratna Kapur




I Introduction

“[N]o one term can serve as foundational, and the success of any given analysis that centres on any one term may well be the marking of its own limitations as an exclusive point of departure.” —Judith Butler, Bodies that Matter: On the Discursive Limits of “Sex” (Routledge: New York, 1993), 240.

“What happens when this assumption of ‘women as an oppressed group’ is situated in the context of western feminist writing about third-world women?………[W]e see how western feminists alone become the true ‘subjects’ of this counter-history. Third-world women, on the other hand, never rise above the debilitating generality of their ‘object’ status.” – Chandra Talpade Mohanty, “Under Western Eyes: Feminist Scholarship and Colonial Discourses” in Third World Women and the Politics of Feminism, eds. Chandra Talpade Mohanty Ann Russo and Lourdes Torres (Bloomington and Indianapolis: Indiana University Press, 1991), 71

“…[T]he word ‘black’ is an intensifier: If things are bad for everybody, (meaning white women), then they’re even worse for black women. Silent and suffering, we are trotted onto the page (mostly in footnotes) as the ultimate example of how bad thigs are.” (Angela Harris, Race and Essentialism in Feminist Legal Theory,” Stanford Law Review 42 (1990): 581–616, 596)

Feminist legal theory (FLT) has enjoyed a life span of over three decades. It has established itself as an authoritative and dynamic legal theory project that is both descriptive as well as normative.* Taking as a fact that women experience discrimination based on gender, sex, and sexuality, it deploys a specialized gendered analysis of the law tasked with alleviating and redressing the situation of women. FLT has expanded from a niche subject to one that has contributed to different areas of the law, extending conversations on gender, sex, and/or sexuality, domestic and familial relationships, and workplace discrimination, as well as informing legal and policy reforms on property rights and access to state benefits. It has also influenced the content and direction of social, economic, and political ideas. Its strength lies in its malleability and interdisciplinary approach. FLT has also transcended the boundaries of the nation-state and a preoccupation with domestic matters. Its unique approach migrates into transnational legal concerns such as migration and refugee issues, trade and economics, peace and conflict, development, neoliberalism, and the environment.1

There is no consensus among feminists about the possibility of “change through law” or the extent to which women can participate and exercise power within the constraints of the law or the relevance of gender difference in law.2 While there are several different approaches that have characterized feminist legal thought—often narrated as a history of three waves of feminism and the differences between radical, liberal, socialist, cultural, and postmodern feminism,3 it is not possible to clearly demarcate and categorize these approaches as entirely distinct and separable. Indeed when viewed from a postcolonial or women/queer of color lens, these waves are regarded as increasingly problematic as they emerge from an Anglo-American trajectory. They do not account for the ways in which FLT has emerged in different historical and political contexts, for example, in postcolonial, post-apartheid or post-abolition of slavery narratives.

Legal feminism also marks out several pathways to achieving its disparate goals, some of which may, at times, conflict. Thus, FLT does not present a clear-cut metatheory or grand narrative on gender. As Davis and Munro have argued, it may be more useful to understand FLT as “a network of ideas and concepts which crystallize or recede according to context and strategy.”4 Rather than “doing gender” per se, FLT pays attention to the work that gender does within a given setting. This includes the ways in which power is distributed partly through the interaction of gender with a range of social, economic, and political arrangements such as religion race, class, nationality, and sexuality, at the local as well as international levels.5

At the same time, some key ideas and concepts of FLT challenge a conventional understanding of law as a state-based, formal, objective, hierarchical, and determinate mechanism.6 These include, for example, challenges to law’s preoccupation with liberal individualism and the rational subject, which assumes the liberal legal person as dehistoricized decontextualized, stripped of particularities and genderless. Various trajectories of FLT expose how this subject is invariably masculine, White, heterosexual, able-bodied, and nonpregnant.7 FLT has also challenged and denaturalized the private/public distinction. This distinction refers to the view that the private sphere, such as the family, is natural and beyond state intervention. FLT reveals how law is implicated in creating and maintaining this distinction in ways that are inherently political and that sustain power differentials, gender stereotypes, and the division of labor in the home.8 It has also effectively challenged law’s claim to be an objective external, neutral truth, by exposing law’s capacity to aggravate inequalities, produce exclusions, and exacerbate oppressions.9 These critiques reveal how the modalities of power sustain and perpetuate the central components of law, highlighting the gendered nature of law and how law produces the gendered subject.10

The relationship between FLT and transnational law (TL) is significant both historically and currently. TL accepts the idea that the world is an interactive planetary system. It looks beyond traditional modes of governance limited to an interplay between law and discrete nation state entities to nonterritorial, cross-border, norm-setting regulatory and governance frameworks that deconstruct the law-state relationship.11 It demonstrates the significance of the overlap between spheres of law, politics, and society and illuminates the connection between practice and normative arrangements to enhance our understanding of the relationship of law to globalization. The discussion directs attention to transnational processes, interactions and flows, and new sets of theoretical, historical, epistemological, and even philosophical questions posed by transnational realities. As Zumbansen states, transnational is a method of law and legal theory that “must be seen in the context of a vibrant interdisciplinary discourse about the status and role of law in an increasingly inchoate, globe-spanning web of regulatory regimes, actors, norms and processes.”12 More broadly, it “presents an important opportunity to reflect on law and its connections with ongoing investigations into local and global forms, institutions and processes of governance.”13

At the same time, TL is not a new concept. It has been a marked feature of the postcolonial world ever since the advent of Western colonialism and imperialism.14 As a governance project, its contours and features have shifted and altered over time, as the political, economic, and cultural encounters between East and West, North and South, inform but do not exactly replicate themselves in current neoliberal agendas. TL remains as much a part of the political, religious, and cultural tensions of the postcolonial/neocolonial present as it was a part of the colonial and imperial past.15 Gender has remained integral to this project, whether in the context of reinscriptions of arbitrary colonial partitions,16 the articulations of newly formed nation-states emerging from decolonization,17 or, in the current targeting of gendered “Others” against which Europe seeks to defend itself from and define itself against.

In this chapter, I examine the relationship between TL and FLT. My approach is to work with the broadest understanding of FLT as a network of concepts and ideas related to gender, sex, and sexuality and their relationship to law and the transnational governance project discussed earlier. This relationship provokes a series of challenging questions: What is at stake for FLT when understood through the framework of transnational governance? In attempting to bridge the local and global/inside and the outside, how is law’s relationship to matters of gender, sex, and sexuality understood in the intersections of local and global? Has the globalization of gender, sex, and sexuality analysis been empowering for women, or has it emerged as another bureaucratic, transnational governance project that has reproduced existing gender, sexual, and cultural norms rather than disrupting or transforming them? What are the specific historical and political trajectories advanced by FLT in the transnational context and how do they influence understandings of gender, sex, and sexuality and the work that these concepts do in law?

Given the exponential growth of FLT and the broad reach of its inquiries, I will not undertake a full mapping of this relationship. Instead I provide a snapshot of the ways in which the domestic and global speak to one another through a discussion of the concepts of gender, sex, and sexuality and how these have come to be understood in women’s human rights. First, I set out how the concepts of gender, sex, and sexuality have been taken up in FLT, which in this overview, include the poststructural, queer, and postcolonial feminist critiques of these concepts.18 I then examine how these concepts have unfolded in the arena of women’s human rights and the outcomes of such encounters. I specifically examine how gender, sex, and sexuality align with global governance, what Halley has described as “governance feminism,” illustrating my argument through a discussion of women’s human rights campaigns against violence against women (VAW) and the overprivileging of sexuality as the primary site of women’s oppression.19 Not only have these campaigns at times produced impoverished understandings of agency and resistance, they continue to reproduce women, especially Third World women as victimized, vulnerable, and in need of male or state protection, or both.20 These campaigns have also witnessed an increasing alignment of the feminist legal project with the state, in which “solutions” to VAW have mainly taken the form of carceral measures and a general tightening of the sexual security regime in accordance with national and cultural imperatives.21 This argument is demonstrated in the legal responses to the December 2012 Delhi gang rape, as well as the sexual assaults that occurred in Cologne on New Year’s Eve in 2015 that I discuss later.22 At the same time, and as I argue in the final segment of this chapter, this carceral vision is embedded within a neoliberal paradigm that views VAW as an obstruction to women’s participation in the market. Gender, sex, and sexuality are tamed and disciplined through market processes, with the global market epitomizing the desired coalescence of subjectivity, choice and economic agency, crucial variables in the calculus of women’s emancipation and empowerment.

II FLT and Gender, Sex, Sexuality

The central tools of FLT—gender, sex, and sexuality—are subject to much debate that often challenges the prevalent assumptions on which these categories are based in law. These debates interrogate the biological determinism that informs the sex-gender category. For example, gender dualism is the idea that there are only two distinct genders: male and female and gender hierarchy is the assumption that women are naturally weak, vulnerable, the property of and entirely dependent on men, who are their protectors, breadwinners, and saviors. Other debates involve sex as a natural, physiological, and stable category and sexuality as essentialized and presumptively based on reproductive heterosexuality.

Women have historically been considered as naturally inferior to men without agency or autonomy and treated as objects of law rather than subjects entitled to rights. FLT has struggled to dislodge sex or gender from the vice grip of defining what is real, authentic, or natural which has reproduced gender stereotypes and invited protectionist responses in law. It has been largely successful in articulating gender as a social construction, and exposing how law is gendered in both procedural and substantive terms with a differential impact on women. This understanding has set the stage for bringing feminist challenges to a broad range of laws relating to the family, marriage, sexual violence, and harassment. However, these interventions have not adequately challenged gender dualism nor disrupted understandings of sex as natural and physiological. Even in the deployment of gender as an analytical category that pays attention to the historical materialism that has shaped this category, there remains a constant risk of falling into the biological traps that render gender as fixed and frozen. These tensions remain central to debates in FLT and have also unfolded in the transnational space.

Similarly, a specific form of sexuality—reproductive heterosexuality—has been overtly valourized and essentialized in law as superior, “natural,” and desirable. All deviations from this norm have been relegated to inferior, “unnatural,” or an “abnormal” status. The idea of sexuality as socially constructed emerged primarily in the writings of radical-dominance-power feminists like the American scholar Catharine Mackinnon.23 Her central argument is that the differences between men and women are instituted by an exercise of power through sexuality that is entirely defined and dominated by men, where women are subordinated, oppressed, and disadvantaged through male dominance. Gender is thus a product of the way in which sexuality is constructed as a form of power, quite specifically through the patriarchal oppression of women and their sexuality. In terms of law, this argument not only holds that the very culture and substance of law is gendered but also that notions of neutrality and objectivity are in fact based on male experiences and a male point of view. In this perspective, sex, that is, the body, is treated as the primary site for female subordination and viewed as an ever-available, easily accessible terrain for all modes of ideological, social, and cultural inscription. As a result, advocacy strategies have been directed almost exclusively towards combating sexual violence, including rape, pornography, sexual harassment, and prostitution.24

A Critiques

Several feminist critiques have further troubled the sex-gender category that continues to be based on gender dualism, and positions sex as physiological and natural, as well as the idea of sexuality as the central site of women’s oppression. A significant early critique initiated over two decades ago by Judith Butler, interrogated the overly deterministic position of radical/dominance/power feminists that conflated sexuality and gender and limited the possibility of theorizing sexuality outside of gender difference.25 Butler’s work theorized sex not as the natural manifestation of the body’s innate physiological drives but as a discursive and cultural production made existent in and through the modality of gender.26 Butler cast the givens of gender into a new mold: as performance, a set of conditioned re-enactments that are simultaneously a constant re-experiencing of meanings socially attached to it.27 Gender is thus a scripted construct, a seemingly predictable yet equivocal apparatus through which sex is produced and rendered as fixed and incontrovertible, that is, as “pre-discursive,” “natural,” and “normal.”

Drawing on Foucault’s notions of disciplinary and regulatory power, Butler argues that sex operates as a regulatory norm that “produces the bodies it governs.”28 Through a “stylized repetition of acts” that congeal over a period of time, gender is an effect of discourse and performance, though not determined by discourse.29 And normative effects of this performance are reproduced through repetition, reiteration, and exclusion. This argument rejects the distinction between sex as natural and sexuality or gender as socially constructed. Instead, sex is a product of the discourses concerning gender and sexuality as well as the impossibility of exercising agency outside of these sets of discursive practices.30

Relating this argument to the specific context of law, Margaret Davies argues that neither sex nor gender is natural.31 Rather than referring to the idea of law as gendered, she refers to the law as sexing and hetero-sexing its subjects, thus marking a move away from the sex-gender distinction and identifying its heteronormative moorings. These positions are resonant with Foucault’s critique of the understanding of political power primarily in terms of sovereignty exercised by the various components of a nation-state. He argues that this account of the functioning of power disguises the minute and intimate ways in which it is deployed—its “capillary” operations that infiltrate the personal and include the actual constitution of the subject.32

Subsequent developments in queer theory have sought to bring a fuller challenge to the concepts of gender, sex, and sexuality to create space for more polymorphous and pluralistic genders, sexes, and sexualities.33 This position argues that these concepts are fractured and contingent. It puts into question male and female gender dualism, and fully disengages sex-gender from its biological moorings. Efforts to envisage the sex-gender binary as a fully social category and to dislodge the naturalized and universalized hegemonies in which this binary has been and continues to be embedded, seek to push back against protectionist representations and responses that are built on gender, sexual, as well as cultural stereotypes. The reconceptualizing and reimagining of the entire category of sex-gender as fluid, fluctuating, and shape-shifting, rather than based on gender dualism and always already asymmetrical is crucial for several reasons. It confronts the tenacious hold of biological determination as an explanation for women’s subordination, opposes the constant re-emergence of protectionist and paternalistic responses to women, and understands how gender, sex, and sexuality operate as technologies of power. However, these reimaginings have found little traction in the international legal arena and in women’s rights advocacy. Biological explanations persist that not only restore gender dualisms and reinforce gender stereotypes but also ensure that several categories of people who do not adhere to or fall into the rigidly defined categories of gender, sex, and sexuality are excluded from protection.34

Specific cultural, racial, and religious understandings of gender, sex, and sexuality also underscore transnational governance. These are revealed explicitly in postcolonial feminist as well as queer of color critiques that have similarly outlined how male and female bodies have been overwhelmingly understood within legal discourse as naturally different and have also been consistently displaced onto racial as well as First World–Third World divides.35

Colonial understandings of the gendered “Other” were constructed through the equation of tradition and antiquity with primitiveness and libidinal aggression, a perspective central to the colonizers’ moral judgments about the native subject and his treatment of women.36 This equation reinforced civilizational differences and an inscription of the cultural superiority of the West that continues to be highly potent in the postcolonial era. It is a relationship in which non-European societies continue to be treated as objects of knowledge to be reconstituted through various techniques, including law, and made comprehensible to the West. Liberal definitions of colonial masculinity, femininity, culture, and historical difference, and liberal postulations of what and who constituted the universal subject persist in this relationship. These arguments were deployed to facilitate the continuation of colonial rule through gender as well as to manage and regulate the native population. Civilizational achievement, especially, the treatment of native women by native men, became a necessary prerequisite to legal entitlements and other state-bestowed benefits.37

Liberal imperialism carried forward the mission of Empire as a disciplining and civilizing tool through which gender, sex, and sexuality were sutured together as key sites for structuring the contest between the colonial power and the native subject. Colonial bids to outlaw harmful cultural practices to save the “brown women,” were as much about establishing the civilizational, racial, and cultural supremacy of the West as they were a justification for denying self-rule to the “backward” and/or “barbaric” native subject.38 This pursuit continues to inform the sex-gender binary in women’s human rights advocacy in the contemporary period. In the postcolonial moment, critics have addressed how liberation is advanced through the discourse of liberal democracy and plays out specifically within the context of women’s human rights and a global feminism informed by the “moral superiority” of what is largely characterized as an Anglo-American geopolitical discourse.39

The governance work being done by gender in TL since the period of the colonial encounter, where economic global expansionism was not only coupled with a civilizing mission but also a rescue mission, continues to inform the postcolonial present. Contemporary gender advocacy remains an intervention in existing normative and historical arrangements, including dominant racial, religious, and sexual norms. The critiques posit that hierarchies of gender and sexuality are mediated through cultural, racial, and civilizational discourses. Interrogating the idea of preexisting subjectivities awaiting liberation through the liberal paradigm of gender and sexuality rights, exposes two trends. First, how legal discourse is implicated in the construction and inscription of these very identities, and second, how cultural and civilizational hierarchies continue to inform women’s rights advocacy and materializes as transnational governance.40

These critical positions have drawn attention to the structural biases embedded in law generally. These critiques ultimately advocate two propositions. An overall restructuring of the parameters of TL to further accommodate women’s rights, rather than to struggle for greater inclusion within the skewed existing arrangements; and to shape interventions that can resist collusion with abusive power structures while supporting the development of new understandings of state responsibility.41 However, challenging the foundations of transnational legal arrangements and their modes of operation is no easy task and efforts to do so continue to meet with considerable resistance. The remainder of this chapter illustrates how, in the contemporary moment, transnational encounters with gender, sex, and sexuality, have continued to produce outcomes that are not necessarily empowering for women, despite feminist and postcolonial challenges to the very terms on which sexuality, gender and culture are understood within rights discourse. A protectionist approach towards women coupled with a biological determinism and dualistic understandings of gender has remained intransigent in TL. In addition, a messianic zeal based on racial and moral superiority continues to underscore legal advocacy and interventions on gender. While this approach remains prevalent in relation to several issues that pertain to women’s rights, including gender equality,42 the focus of my discussion is on the campaigns against violence against women pursued in women’s human rights advocacy.

III “Transnational” Governance Feminism and Campaigns against Violence against Women

In the international legal arena women’s rights have been pursued largely within the logic of campaigns confronting VAW.43 The critical moment came at the 1993 Vienna World Conference on Human Rights, when the human rights community came to recognize that VAW in the home or private sphere should be subject to human rights scrutiny.44 The Declaration on the Elimination of Violence Against Women stressed the significance of eliminating VAW, including “all forms of sexual harassment, exploitation and trafficking in women, the elimination of gender bias in the administration of justice and the eradication of any conflicts which may arise between the rights of women and the harmful effects of certain traditional or customary practices, cultural prejudices and religious extremism.”45 While the 1994 Cairo Conference on Population and Development, the 1995 Beijing World Conference for Women, and the adoption of the 1999 Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women have been important milestones for women’s human rights, sexual violence against women has received the most attention. The privileging of sexual violence in anti-trafficking interventions,46 the drafting of the Rome Statute,47 armed conflict and the focus on wartime rape,48 gender, peace, and security initiatives,49 not only risks obscuring the myriad challenges that women’s experience outside of sexual violence as well as the structural and systemic aspects of these experiences, they also put into question how interventions on gender are at best, stagnant and at worse, complicit with state, imperial, and market agendas.50

The primary focus of women’s rights on violence that is supported by states, continues to reinforce stereotypical, essentialist understandings of gender, sex, and sexuality. Women continue to be represented as one-dimensional, primarily as victims. This attention on sexual violence and its consequences is an outcome of what Janet Halley describes as “governance feminism” that has sought to quell feminist dissent and establish its own radical feminist universalism.51 Initially, this approach focused all efforts on pursuing the eradication of the “universal” male subordination of all women and highlighting the global war on women through sexual violence. Subsequently, the definition of governance feminism has expanded. Informed by Foucault’s notion of governmentality, it addresses how power operates interstitially and is not just state-based and top-down. It includes “state feminism, carceral feminism, femocrats, female policy entrepreneurs” and the special advisers on gender violence in the international arena. It also crosses public/private and local/global boundaries, and operates through governmental tools at the level of the everyday, through bureaucratic mandates, gender mainstreaming, “minute forms of social pressure,” and “everyday gendered courtesies.”52 These operations of power become a part of common sense, a natural part of our lives, where the feminist element ultimately vanishes.

Dominant in international and human rights circuits, governance feminism, or “transnational” governance feminism, maintains the idea that gender operates along the binary of man/woman, male/female, masculine/feminine; that it is committed to a theory of subordination, where woman/female/feminine are subordinated to men/male/masculine; and that feminists carry a brief for women, femininity, female/feminine gender.53 In this description, then, the gender category “woman” remains distinct, stable, and closed. As discussed, the sex-gender category presumes a dualistic understanding of gender, male and female, as well as a hierarchy, in which men, male, masculine, are dominant and women, female, and feminine are subordinate. As I argue, gender advocacy based on representations of gender as a fixed, stable category and on an axiomatic male-female binary invites remedies and responses that have little to do with promoting women’s rights or securing women’s empowerment.

Women’s groups and human rights groups have not sufficiently confronted the fact that their advocacy, like other modalities, is embedded in transnational legal orders with a distinct governance dimension. These are increasingly focused on, though not limited to, criminal justice, law and order, tightening of the state security apparatus, policies and protocols which justify restrictions on women’s rights and regulate and discipline sexual conduct—all undertaken in the name of “protecting” women. There is little attention paid to the economic, military, and political agendas that are left out of these engagements and a simultaneous silencing of subaltern and dissenting voices that have challenged the narrowing forms of justice and their incorporation into global governance structures and hegemonic institutions.54

Contemporary global (read American) feminism in the international legal arena has consolidated around the issue of VAW and the victimized, specifically “Third World,” woman’s body. It is an approach that remains tethered to a liberal imperialist tradition that has been the hallmark of interventions on women’s rights in relation to the “Other.”55 This history in part explains the dominance of the script of violence in women’s rights advocacy globally. The foregrounding of violence helps make the case for categorizing women as victims who are unfree and require saving and empowerment. It is an approach that has contributed to the reaffirmation of the dualistic heteronormative categories of gender and sexuality, strengthened the policing of these categories and displaced them onto a First World–Third World divide.

Governance feminism is undoubtedly a useful analytical tool for understanding how gender operates in the contemporary transnational legal context. However, as currently articulated, governance feminism fails to take account of the genealogy of gender governance and how gender has historically served the political ends of imperialism, colonialism, and slavery.56 These racial and civilizational missions have been advanced partly through the discursive construction of the powerless and victimized Third World woman. Instead, governance feminism is presented as a contemporary phenomenon, emanating from the United States, where “its feminists had entrée all over the world on transnational routes of circulation, and that this shift to sexual violence often happened in international, and non-U.S. settings in part through the privileged circulation of U.S. feminist ideas.”57 Both the critique and response to governance feminism are confined to debates within the Anglo-American context to the exclusion of non-Western feminist debates and histories that emerged from the specific cultural formations and colonial histories that constitute the grounds upon which women’s rights have been procured and deployed. The Third World, or Global South, is engaged by governance feminism primarily as examples of its reach “in the field.” Resituating governance feminism within the nineteenth-century colonial encounters as well as slave histories, re-maps feminism in the transnational legal sphere, and the ways in which imperial feminism and White women’s racial supremacy constitute the core of this theoretical project.

The colonial encounter informs the postcolonial present and partly explains how the establishment of security regimes and militaristic interventions that have increasingly come to frame women’s human rights are justified in part by the threat of hostile, unintelligible, uncivilized, irrational “Others.” The fear of the “Other” validates the imposition of modalities of unfreedom, exclusion as well as the intensification of the “us and them” divides. Within this arrangement women’s rights succeed in its universalist project, especially when its discourse coincides with the linked parameters of securitization and imperialistic ambition, racial supremacy, as well as the neoliberal market that I discuss toward the end of this chapter.

A The Current Optics of TL and FLT: Two Narratives

Transnational governance feminism understood through the lens of the colonial encounter and the treatment of gender within this arrangement, provides a more grounded analysis of the treatment of gender in the contemporary moment. It finds literal manifestation in the current international as well as domestic legal regimes where gender is regulated, disciplined, and managed in ways that do not necessarily liberate women. The sexual, racial, and cultural dichotomies that permeate the narratives of nation-states deeply inform and influence the vocabulary of gender rights advocacy as evident in two highly publicized events involving sexual violence. Through these local and domestic responses, gender is fused into the global in ways that are both powerful and troubling.

At the end of December 2015, hundreds of women were sexually molested during New Year’s Eve celebrations near the main cathedral and central train station in Cologne. Headline news splashed around the world suggested that men of Middle Eastern or North African appearance had carried out most of the assaults. These allegations made the attacks a turning point in Europe’s highly fraught debate on the refugee crisis that was occurring at that time.58 It specifically led to a serious critique of the German Chancellor Angela Merkel’s open-door policy that allowed over one million refugees fleeing from conflict zones, mainly Syria and Iraq, to enter the country.59 While only three of the fifty-eight men ultimately charged as suspects were actual refugees, the racial origins of the perpetrators, who were mostly non-White, non-German citizens, was immediately conflated with Islam and raised hysterical xenophobic charges, represented in sensational headlines and slogans such as the “Islamic Rape of Europe,” or “Rape refugee.”60

Given that sexual violence against women rarely triggers this level of alarm or even interest in Europe, including in Germany, the question that arises is whether it was the nationality and religion of the attackers rather than the horrid treatment of women that was more at stake. The dominant narrative, supported partly by the media, took the form of an iteration that sexual violence is a crime usually committed by “Others”—“non-white,” “non-European,” “Muslim” men, originating from elsewhere. This familiar orientalist discourse that underpinned colonial rhetoric is coupled in the contemporary period with an Islamophobia that is rife in Europe, that has flourished ever since 9/11, and has been strengthened by the subsequent terror attacks in major Western European cities. The failure to acknowledge that VAW is not perpetuated solely by “Others,” or the fact that Western liberal democratic states are themselves thoroughly implicated in triggering the current mass migrations into Europe through its involvement in bombing Syria is an instance of how the solutions to the problem—in this case, combating the perceived threat through bigotry and carcerality—can miss the point altogether and, in the process, do more harm. In response, the German national parliament enacted reforms in which MPs backed stricter rape laws that included making the lack of consent of the victim central to the definition of the crime.61 At the same time, the law reform also makes possible the prosecution of entire groups for a sex crime, regardless of whether any individual in the group is involved in the crime, under the new category of “grouping.” The provision is specifically intended to address the events that occurred in Cologne, and puts a powerful tool in the hands of authorities by making it easier to deport migrants who commit sexual offences.62

In a contrasting case, thousands of Indian citizens of all ages and backgrounds marched in protest against the brutal gang-rape and murder of Jyoti Singh Pandey, a twenty-three-year-old medical student, and a vicious assault on her male companion, in a moving bus on the Delhi streets on the night of December 16, 2012. The sadistic event triggered national and international outrage, with the protestors demanding an end to the culture of pervasive sexism and VAW.63

At one level, the protests signaled a deep anger as well as exhaustion with a profoundly misogynistic culture that enables women to be ogled, groped, molested, stalked, threatened, bullied, and harassed while traversing public space, using public transport, or while otherwise outside the home pursuing everyday activities. Thus, the protests were a defiant demand for the recognition of women’s rights not only to public safety but also to bodily integrity and sexual autonomy. The protests also vociferously confronted the entrenched understanding of women’s rights as located exclusively within a familial framework and an outdated notion of “Indian womanhood.” This refers to a cultural archetype and historical assumption that all Indian women should unswervingly align with the classical image of the female as perennially self-sacrificing, obedient, malleable, dutiful, honorable, heterosexual, marriage-oriented, and, most importantly, chaste.64 The protests provided a thorough challenge to and repudiation of calcified conventional understandings of “Indian womanhood” and its accompanying stereotyped assumptions about female and male, femininity and masculinity. Holding aloft placards that declared: “I am not just your mother, daughter, sister or wife. I am a citizen. I demand equal rights,” some demonstrators overtly distanced themselves from the customary perceptions of what it means to be subject to the “Indian cultural values” that have shackled women’s freedom.65

However, in terms of law, the government responded by enacting a series of reforms directed exclusively on reforming the criminal law, including enacting the death penalty for rape leading to the death or maiming of the victim, and strengthening the law enforcement machinery as well as surveillance on public transport. It refused recommendations to criminalize marital rape, or to repeal colonial and Victorian provisions dealing with the outraging of a woman’s modesty and chastity, reflecting a dominant nationalist view that equates Indian women’s virtue with the “honor” of the nation itself.66 The new legal reforms were aimed primarily at enhancing security; left intact gender dualisms; and reinforced intractable gender stereotypes where women are seen as passive and vulnerable, as victims and as subservient repositories of “Indian culture,” and where men dominate as either patriarchs, perpetrators, protectors, or custodians67. A slew of measures intended to restrict women’s mobility and freedom were also promoted at the local and state levels, based on the allegations that the “flaunting” of women’s sexuality through personal practices such as Western clothing and Western patterns of sociality were “inviting” rapes.68

At the same time, the protests represented a sharp shift in the direction of a neoliberal political rationality that is increasingly characterizing and shaping the terms of gender within India as well as within the global context and international legal arena. Jyoti Pandey’s desire to become an educated professional, reflected the aspirations on a working-class Indian woman making a valid, hard-earned place for herself within a sexist national order that is now also linked to a global economic order marked a significant moment in the inscription of a new generation within the neoliberal schema of gender. Pandey was an embodiment of the aspirations of millions of such women.

The Cologne and Delhi appalling episodes of sexual violence exemplify how gender in the context of women’s human rights advocacy have come to be articulated through discourses on nationalism and cultural identity and are displaced onto a First World–Third World “us” and “them” divide. Moreover, gender continues to be equated with woman, used to reproduce women’s victimization and invite protectionist responses based on gender stereotypes. Despite decades of women’s rights advocacy, gender, sex, and sexuality have unfolded into transnational legal arenas in ways that have produced less freedom and greater sexual surveillance. They have further entrenched essentialist understandings of gender, sex, and sexuality. Quite specifically, the interventions or responses to the Cologne and Delhi violence are evidence of the inexorable shift in the direction of less socio-sexual freedom for women, increased regulation of gender, and more vigilant surveillance of women’s sexual conduct, as well as of the undisciplined “Other” presence. In the process attention is diverted from the broader economic, political, and military projects that inform these shifts and in these two episodes we see how responses to gender play out across geopolitical, religious, and racial divides.

The discussion on Cologne and the Delhi assaults and subsequent responses makes evident how the optics of a progressive political project can coalesce exclusively around understandings of gender with effects that are not necessarily progressive. The translation of women’s rights into a security discourse informed the interventions by various state and nonstate actors in the “Delhi rape” case, justified the closing of various European borders, and at times the violent barring of refugee entry by border guards as part of the highly racialized and paranoid response to the Cologne assaults. The spate of measures promoted at the local and state levels reaffirmed dominant gender and sexual norms, and failed to address the broader structural causes that serve as a trigger for VAW.

Despite the problematizing of the categories of gender, sex, and sexuality in contemporary critical scholarship discussed earlier, a transnational analysis reveals how women’s rights advocacy has continued to operate along the fraught sex-gender binary, prevalent gender dualisms, and reproductive heterosexuality. The persistent efforts of some feminist critiques to rework the sex-gender arrangements have been unable to shift the advocacy beyond conventional understandings of sex as incontrovertibly bound to the imperatives of biology and anatomy and gender as based on essential differences between men and women. Similarly, despite postcolonial feminism’s unmasking of how colonial and anti-colonial strategies framed gender to advance competing non-feminist, imperial/nationalist agendas, the analysis has not disrupted the racial, cultural, and civilizational underpinnings of reformist interventions on behalf of the “native”-victim women in the contemporary transnational and domestic legal contexts.

IV Gender and Rights in a Neoliberal Context

The concentration of women’s rights advocates on sexual violence and victimization has been partly produced by the state’s selective engagement with feminist ideas, as well as a carceral vision that includes the strengthening of law enforcement mechanisms and border controls. At the same time, the appropriation of gender advocacy to strengthen the state’s security apparatus clearly serves its priorities, which are directed toward establishing social and political stability—partly to ensure that the market performs efficiently and optimally. In the guise of protecting women and protecting the right to free choice, state and market forces collude to ensure the political and economic regulation of the citizen-subject. The emergent narrative is a description of how the deployment of stable solidified understandings of gender serves other larger projects of empire, neoliberalism, and the free market.

Historically, the market has been central to slavery and the colonial encounter. Human beings were either bought or sold as objects or deployed in the service of empire and its profit motives. Gender was integral to these pursuits.69 In the contemporary period, the categories of gender, sex, and sexuality continue to be partly managed and controlled via a powerful, pervasive, and aggressive neoliberal political rationality that is not confined to economic transactions but extends and disseminates market values to all institutions and social actions.70 The demands for gender equality are articulated within market terms and in pursuit of market goals.71 As discussed earlier, the protests against the Delhi rape in part represented a sharp shift in the direction of a neoliberal political rationality that is increasingly characterizing and shaping the terms of gender within India as well as within the transnational legal context. While the market may be alluring in terms of the lifestyle choices it affords to different women, such choices are understood almost exclusively within economic terms and foreground the consumption oriented subject. Within this model, the subjectivity of the new Indian woman is understood in terms of the aspirations and values of the market. The economic, social and cultural forces that produce inequality and violence remain unaddressed and gender inequality reduced to an individual affair that can be addressed through heightened state surveillance and strengthened law enforcement mechanisms.

The increasing alignment of gender and rights with neoliberalism is also evident in the transnational context. Nesiah, for example, demonstrates how international development projects and feminism have come together to advance the integration of women into the private sector in conflict and postconflict environments.72 This mode of governance identifies power as arising from multiple sources and as not located exclusively within a sovereign state that operates in a top-down manner. In this arrangement the market demands for efficiency and stability are partly pursued in and through legal discourse—the latter consciously applied as a normalizing mechanism, through which citizens are rendered recognizable or nonrecognizable, variously able, less able, or unable to function as economic units. Differential participation in the market becomes the primary index for determining human worth and value, and for the bestowing of entitlements. Law is deployed to establish a society of control largely through carceral means that are designed to suppress those unruly, undesirable, illegal subjects who can threaten the prosperity, stability, and viability of the neoliberal enterprise.

Interestingly, the market is harnessing gender to advance the neoliberal economic project in ways that continue to reproduce gender and gender categories as normalized, naturalized, and stable. This process remains problematic, as “gender” remains a noun—a static object of attention—rather than a performance that is normatively reproduced and reinforced. Gender essentialism operates together with the formulaic assumption that women are also always inherently vulnerable, as well as victims in need of rescue and protection from predatory men. This distorted logic is primarily offered as a solution within the context of sexual violence, soliciting and implementing interventions that conform to the normative gender script. Such approaches are not useful for women’s empowerment in general, nor do they equate with justice for those who have been criminally violated. Reproducing these normative arrangements inevitably facilitates ahistorical, decontextualized, and universalist accounts of gender, and effectively forecloses any possibility of change in the existing patriarchal gender and sexual arrangements.

Rights claims are hitched not only to dominant sexual, gender and cultural norms, but also embedded within the terms to the neoliberal market.73. As discussed, the increasing utilization of carcerality by state actors in response to rights claims has become a central feature of neoliberal governance to manage the civic insecurities and contradictions being produced in these neoliberal times. Interventions on gender are used to justify state or state-supported responses that are directed at security and imprisonment and on identifying and executing through criminal law the “solutions” to social “problems.” The burden of responsibility for the overall welfare of vulnerable citizen-subjects is shifted away from the state, which is complicit in producing the existent environment of insecurity and predation, yet absolves itself through providing and operating the technologies of increased control over citizens’ lives. 74 In this process, there is no disruption of prevalent sexist norms, which in part explains why so little has changed with regards to the lack of public safety for women in “developed” Germany or “underdeveloped” India, despite several decades of women’s human rights advocacy.

The foregoing observations of the encounters of gender with the global, suggest that the narrow traditional views of gender and gender-based practices have neither shifted nor expanded. In fact, these encounters can be read as illustrating that the dominant heteronormative, heterosexist gender arrangements which are based on discrete categorizations of man-woman, male-female, masculine-feminine are largely left intact. Nor does it seem that they have disrupted the conservative projection and patriarchal glorification of female sexuality as ever virtuous, righteous, passive, and vulnerable. The latter justifies the immuring of women within the deadening space of what are assertively affirmed as either (Anglo-American) superior civilizational values or (Indian) cultural values. Rather, it appears the interventions have served to restrict rather than protect women from sexual violence and have increasingly subordinated women’s rights issues to a security discourse that results in a strengthening of the idea that women, especially Third World women, are always vulnerable and in need of state or male protection. These interventions reflect the ways in which the mobilization of gender in transnational spaces is not necessarily progressive.

Meanwhile, the resort to the criminal law as the primary tool by which many women’s rights advocates and states have engaged with issues of gender has not resulted in the empowerment of the powerless. It has instead resulted in the strengthening of law enforcement and border controls and the adoption of stringent sentences for sex crimes.75 In the process it has severely restricted women’s freedom under the pretext of ensuring women’s public safety and respect, national honor and integrity, and civilizational and racial superiority, or any of the former. The strengthening of the state’s security apparatus has not in turn generated any rational public debate on sexism, prejudice, and inequality. Instead, the logic for such a move has been largely propelled by market demands for an economic environment of continual stability and efficiency and, hence, the need for greater policing. Crises around issues of gender, sex, and sexuality are handled through the deployment of state mechanisms and judicial mechanisms, often in collusion with conservative ideologues and institutions. These interventions serve to reinforce existent political, social, and economic hegemonies, rather than empower disenfranchised women who pursue rights in the search for recognition, action, and inclusion.

V Conclusion

The exponential increase in security, sexual surveillance, and law and order partly through gender rights advocacy has witnessed an increased alignment of feminism with the state and augmented the muscular power of the state to regulate and discipline the sexual behavior of its citizens in the direction of less rights, increased surveillance, and more constraints on freedom. The state uses crisis, such as the Cologne and Delhi sexual assaults, to extend the reach of the criminal law into women’s personal lives and intensify its powers of regulation and surveillance. Moreover, it does so by building on the existing legal edifice and without any scrutiny of the normative assumptions on gender and women’s vulnerability and lack of autonomy, which are embedded in the notion that women’s bodies are repositories of “national honor” and integrity. These interventions on gender, sex, and sexuality align with, rather than challenge global governance, gaining traction in its institutional and normative architecture. They use local events to set up the “Other,” such as the migrant or Muslim or sexual subaltern as threatening to the liberal paradigm, and develop interventions to expel or severely restrict their access to the liberal space of “universal” human rights.

This chapter demonstrates how the ideas and concepts of FLT invite closer attention and that the limitations of gender may become a point of departure for understanding the ways in which it is pursued in TL. This discussion provides an account for the work that gender does beyond its niche in feminism and the local. Such accounts may reveal how the support for gender may have little to do with advancing women’s rights and empowerment, and more to do with legitimating discriminatory transnational governance—whether through the modality of a civilizing mission or colonial knowledge project, as in the past, or in service to neoliberal economic forces or right-wing political agendas in the contemporary moment. It is through such tracing of the current discourses and instruments of gender and law that the transnational effects of FLT and its limitations as a progressive project can be more fully understood and addressed.
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 Transnational Law and the Ethnography of Corporate Social Responsibility


Laura Dominique Knöpfel




I. Introduction

This chapter builds on and extends ideas about transnational law as a bridge-building modality between different kinds of knowledge.1 Transnational law forms the epistemological backbone to bridge the gap between law internal and law external knowledge, but also between different legal fields.2 In particular, transnational law, this chapter suggests, encourages the legal scholar and practitioner to evoke legal knowledge—the legal theory, the legal doctrine, the legal concept—in communication with other forms of knowledge generated in the environment of the legal system.3 Always in relation to particular “human problems” the methodological framework of translational law provides a lens through which to render visible different, often competing kinds of knowledge. For Jessup, several ways of knowing a transnational conflict converge and can be brought to light in the “universality of the human problems”.4 The allusion to the universality of the human problem, in Jessup’s reading, leads to the creation of an intellectual space and of a methodological freedom to transcend the disciplinary boundaries within law but also between law and other disciplines such as anthropology, sociology, economics, and political science.

This chapter’s “human problem” concerns the attribution of corporate responsibility in global value chains, which structure and govern the mode of operation of today’s world markets.5 Since none of the traditional legal doctrines “is able to explain or guide these complex new relationships inherent in contemporary global production” law risks being dismissed for allegedly having reached not only its regulatory but also its cognitive limits in the adjudication and legalization of transnational responsibilities.6 Faced with these challenges of economic globalization, there is wider consensus regarding the absence of “adequate responses to the need for a new global, legal perspective.”7 In that legal void corporate social responsibility (CSR) has long been playing a decisive role in defining the scope and depth of the societal role of business. CSR manifests in hard and soft law norms, ranging from corporate codes of conduct to securities law and disclosure rules and from labor law to foreign investment law. But, while CSR has become an important legal and moral battleground for reconfiguring the relations between market and society,8 the questions about the role and responsibilities of a corporation in society that lie at the heart of CSR are centuries old.9 However, the CSR debates of today occur no longer predominantly around the substance of what companies should be doing, but around the concrete ways in which companies have assumed social, environmental and human rights responsibilities, and the manner in which they implement as well as disclose the related activities. Empirical research suggests that 90 percent of the largest European corporations publish substantial information on their social and environmental performance, and more than 50 percent of corporations globally publish stand-alone CSR reports.10 Such CSR programs, reports, and other forms of corporate communication offer a variety of examples of large corporations’ “grasp” and “conceptualization” of their relations with “society at large.” From a legal perspective, notwithstanding today’s prevalent presence of CSR in global business, the legal status of CSR remains uncertain. Related discussions in and around corporate, tort, and contract law provide telling insights into instances of law’s “uneasiness” with CSR.11 Meanwhile, the situation has not been much different in the context of international regulation: in an essay in honor of Jessup, Wilfred Jenks, at that time director general of the International Labour Organization, already in the 1970s observed that the relationship of multinational corporations to law “is one of the largest questions to be resolved to create an effective world rule of law.”12 Two decades ago CSR brought the multinational corporation “closer” to human rights, labor law, and environmental standards. Today it seems that the nexus between multinational corporations and CSR has further complicated the relation between business, law, and international regulation.

This chapter takes the ambiguous legal status of CSR not as an ending point but as a starting point for an investigation into a different forms of knowledge that speaks to the legal challenge of responsibility, liability, and accountability in global production networks.13 By approaching CSR as a knowledge problem for the allocation of responsibility in border-transcending economic processes, the core contribution of this chapter will be in juxtaposing legal with anthropological knowledge on CSR.14 In light of having framed transnational law as a bridge-building framework between different ways of knowing, CSR emerges as a key example to illustrate such a methodological analysis. This chapter will show in detail that the actual process of “bridging” the insights from the emergent ethnographies of CSR into legal categories is particularly challenging in light of the different meanings and origins of key terms in each respective linguistic and conceptual universe.15 Thus, anthropological concepts and theories such as relational personhood, reciprocity and gift, affect and detachment can speak to but cannot directly be translated into legal concepts such as corporate personhood, privity of contract, duty of care, and causation. In addition, legal scholarship’s focus on solving legal problems runs the risk of instrumentalizing other forms of knowledges into “facts,” “context” or “background” or, even more troubling, into better technical solutions to doctrinal problems. Such a reductionist approach can only be counteracted by a serious engagement with the theories, concepts, and methods of law external knowledge. To begin with, this requires a bracketing of the goal-oriented nature of legal thinking. Importantly, bracketing does not mean abandoning the doctrinal problem but rather preserving it in order to later return to.

The chapter is structured as follows. Section II discusses the issue of responsibility in the global economy as a transnational human problem. Section III addresses the different obstacles for a legal regulation of corporate responsibilities for human rights, labor rights, and the environment by framing these challenges as reflective of the limits of legal knowledge with regard to law external knowledge. Section IV will delve into one example of law external knowledge, namely, in the form of anthropological knowledge about CSR. Thereupon, section V aims at illustrating how two different kinds of knowledge, legal, and anthropological knowledge can be brought together in the context of CSR law in global value chains. Section VI concludes.

II. Responsibility in the Global Economy: A Transnational Human Problem

With economic globalization, the questions of what is CSR, what is a business for, what should it contribute to society, and which are the responsibilities of a corporation have become transnational.16 The transnationalization of CSR is reflective of a particular way in which the global economy is organized.17 The economic system of today is structured around global value chains (GVCs) which describe the “full range of activities that firms and workers perform to bring a product from its conception to end use and beyond.”18 In a GVC, the so-called lead firm is in a position to steer and govern the production processes within the chain.19 The governance of GVC shows the corporate power, consisting of buyer power, and normative power of lead firms to influence the modalities of production and allocation of risks within a value chain.20 Based upon their governance capacity and ability, in the past two decades lead firms have been under a growing pressure to link the economic to a social upgrading of their chain. Social upgrading involves the overall improvement of the well-being of workers, consumers, and communities affected by transnational business activities. In light of persisting gaps in adequate and effective regulation of corporate responsibility in terms of human rights, labor rights, and the environment, a growing number of multinational corporations have turned to adopt own corporate codes of conduct, CSR policies, and programs. This notable private governance of corporate self-regulation is complemented by still fragmented but important public governance interventions on the domestic level.21 Mirroring the approach taken in many private governance regimes, public governance initiatives center on the chain’s lead firm as the subject of regulation in developing international standards and guidelines.22 Domestic legislation has followed the same path. In the mostly industry or subject specific legislation the regulatory focus has also been on the lead firm.23 Finally, the role of case law has become all the more important, even if its prospects are clouded in uncertainty in the light of most recent case law in Europe, the United States, Canada, and elsewhere.24

Remarkably, recent transnational lawsuits against lead firms based on alleged extraterritorial corporate human rights abuses of subsidiaries provide crucial evidence of plaintiffs drawing on both private and public governance instruments in supporting their claims. In particular, they have argued for a legal acknowledgment of the statements found in certain CSR reports, programs and official statements.25 Illustrative is the 2019 judgment in Vedanta v. Lungowe of the Supreme Court of the United Kingdom.26 In the judgment, the Court affirmed the decision of the Court of Appeal that the UK parent company Vedanta may owe a duty of care in English law to third parties who had been harmed by a subsidiary. The claimants in the case were 1,826 Zambian citizens who alleged that the Zambian Nchanga Copper Mine, owned and operated by a subsidiary of Vedanta, repeatedly discharged toxic chemicals into local waterways, which had led to the pollution of their only source of drinking water and crop irrigation. In assessing whether Vedanta incurred a duty of care toward nearby communities affected by the business activities of its subsidiary, Lord Briggs analyzed the CSR documents that had been produced and disseminated by the company, in particular, a CSR report entitled “Embedding Sustainability.”27 The Court found that the report together with other group-wide policies on societal matters may give rise to a duty of care to third parties “if the parent does not merely proclaim them, but takes active steps, by training, supervision and enforcement, to see that they are implemented by relevant subsidiaries.”28

The Supreme Court’s decision is of great importance for the building of legal knowledge about CSR, in that the content and appearance of Vedanta’s CSR report resemble the many CSR reports written and published by corporations in different industries around the world. The front page of the company’s report depicts two young women in working clothes and mining helmets who are confidently smiling into the camera. In the introductory text, Vedanta describes its vision that centers on “entrepreneurship, growth, excellence, trust and sustainability” and continues, later on, to describe in detail its approach to development as being based upon “long-term financial investments” in order to “preserve and enhance the social license to operate.”29 Not only does the company define its sustainability framework and explain the manner in which the sustainability goals will be implemented, it also recounts some of the key challenges in the sustainable development of the business.30

It is noteworthy, how courts are beginning to engage concretely with the CSR-related “communication” materials of a company as well as with the conduct of the officers in charge of CSR activities.31 In Kadie Kalma v. African Minerals,32 in early 2020, the Court of Appeal of England and Wales dealt extensively with the role of so-called Community Liaison Officers in a violent police operation against local residents protesting a gold mine in Sierra Leone. The claimants alleged that the company’s Community Liaison Officer Yallan was involved in the detention and beating up of residents who had partaken in protests against the mine. Effectively, when reviewing Yallan’s conduct, the Court extrapolated the role a corporate officer in charge of CSR activities had played in the relation between the lead firm, a subsidiary, and local communities. This approach was already adopted in an earlier, widely noted decision by the Court of Appeal of England and Wales. In Chandler v. Cape,33 the judges held that the parent company Cape is liable for damages resulting from an asbestosis disease based on a breach of a duty of care to the employee of a subsidiary. The pivotal link between the acts and omission of the parent company and the suffered harm was provided by studies conducted and documents written by a medical officer employed for the health and safety of all employees in the entire group of corporations.34

III. The Limits of Legal Knowledge

Vedanta v. Lungowe makes a rare exception in the landscape of transnational lawsuits against lead firms for human rights abuses along their GVC, as a vast majority of cases fails at procedural and substantial hurdles.35 The engagement with and, eventually, a more effective regulation of corporate responsibility in GVC is part of the larger question of whether nation-state-centered legal systems are able to develop adequate legal instruments for border-transcending economic relations.36 To a considerable degree, law’s difficulty of accommodating global production networks is a problem of knowledge and apprehension. In law, Kevin Sobel-Read explains, the individual firms in a value chain “are separate, unlinked because considered separate and without institutional linkage.”37 Lyn Tjon Soei Len frames the disjunction between legal doctrines and the organizational reality of the global economy as a “hermeneutical injustice.”38 The primary harm of hermeneutical injustice “entails the inability [of disadvantaged persons] to make intelligible that what is in their interest to render intelligible.”39 The ways in which law frames and seeks to address the issue of corporate responsibility in GVC conceal the experience of workers, consumers, and communities affected by border-transcending economic networks and CSR policies, programs, and strategies along GVC. Thus, the law contributes to a systematic hermeneutical injustice “by masking” the relationships between the power and steering capacities of the lead firm, the dependent positions of affiliates and the impacts on livelihoods and well-being along the chain.40 I suggest that the hermeneutical injustice results in part from the limits of legal knowledge. Unable to grasp the global, legal doctrine continues to appear largely unprepared for what is needed, namely, to develop proper means to recognize, understand, and conceptualize harm and corporate responsibilities along GVC.

The legal anthropologist Annelise Riles masterfully demonstrates how the “ending points of legal knowledge—the puzzles, frustrations, facts, and commitments the theory and practice of law entailed” can be made into “beginning points for anthropological reflection and vice versa.”41 But, while an anthropological reflection on CSR may reveal new entry points for public governance concepts, it is important to remember that anthropological and legal knowledge “work the same terrain, but at cross-purposes.”42 When law decontextualizes, anthropology contextualizes. When law draws clear distinctions between private and public law, between national and international law, and between soft and hard law, anthropology does not see those divisions. When law starts with a doctrinal analysis of a problem and, ultimately, aims at a decision, an endpoint, a verdict, anthropology is and remains engaged with the description of a problem and with the effort to better understand the problem itself. Anthropology’s impulse to contextualize, describe, and disengage from predefined boundaries contrasts with legal doctrine’s inclination to organize conflicts into categories, to move quickly from context to law, and to bring clarity into the messiness of human problems.43

The back-and-forth movement between legal and anthropological knowledge requires therefore a “common terrain,”44 a kind of shared reference point for different forms of knowledge. Such a reference point may for example be provided by a common concept or theory. Made apparent in Vedanta v. Lungowe, the reference to private CSR programs and reports provided an occasion to transgress the limits of legal knowledge. By showing that in transnational lawsuits, CSR reports, programs, and officers can be read as embodying the presence and relevance of private governance within public governance, the Vedanta Court drew attention to the fading boundaries between the laws under which a corporation operates and the not always legally mandated, allegedly voluntary initiatives it engages in. Evoking CSR as relevant for legal knowledge is an entry point for legal external knowledge. CSR itself is situated in the borderlands between the legal cosmos of abstract principles and doctrines and particular corporate practices defining the relations between business and society. The legal analysis in the courtroom could thus be enhanced through ethnographies of CSR in which anthropologists scrutinize the ways in which corporate practices themselves can be seen as shaping the relations between “market,” “society,” and the law. Hence, CSR is simultaneously a matter of concern for law and a field of anthropological knowledge creation in its own right.

IV. Ethnographies of Corporate Social Responsibility

Exploring the ethnographical knowledge about CSR requires a temporary bracketing of the legal question. To bracket does not mean to dismiss but to take seriously the respective form of knowledge. Notably, the bracketing of the legal question responds to the risk of “essentializing” anthropology into an empirical “add-on” to already established legal concepts.45 This risk cannot be overemphasized. Much too often ethnographic knowledge has been absorbed by other disciplines and reduced to providing some form of expert knowledge on indigenous people, vulnerable communities, in general, to put it (too) bluntly, to “non-Western” ways of living. However, ethnographic knowledge should not only be drawn upon to supplement a legal case with purportedly “better” and “more detailed” facts. Rather, the aim must be to facilitate a “joint creation of analytical frameworks” which are based as much in legal as in anthropological knowledge.46 In concrete terms, this means that in the meeting ground of law and anthropology, the internal debates, conceptual interventions, and theoretical developments of both forms of knowledge should be considered and brought into dialogue with each other.

A. The Creation of Ethnographic Knowledge

In much the same way as border-transcending processes continue to illustrate law’s limits of knowledge, the idea of ethnographic knowledge itself has been challenged as part of ongoing critiques of economic, cultural, political, and social globalization. Anna Tsing, echoing numerous contentions among other anthropologists, begins her book on the deforestation of the Indonesian rainforest with the question: “Global connections are everywhere. So how does one study the global?”47 In a similar vein, Sally Merry asks, “[h]ow can anthropology, with its historic focus on local places, comprehend these processes in which the local and the global are inextricably intertwined?”48 And also Arjun Appadurai questions “the nature of locality, as a lived experience, in a globalized, deterritorialized world.”49

As the questions of Tsing, Merry, and Appadurai already suggest, the challenge for the creation of ethnographic knowledge about globalization is both epistemological and methodological in nature. In light of the transnational connections that characterize globalization, the knowledge generated by the study of small-scale communities in spatially bounded contexts, traditionally the focus of anthropological study has been questioned with regard to its adequacy to effectively address the global flows of people, ideas, and resources.50 As a response, anthropologists have turned their attention to studying such movements and flows as they unfold in particular locations.51 The global is studied in “shifting locations rather than bounded fields,”52 in “sites where global, national, and local processes are revealed in the social life of small groups,”53 in transnational frictions,54 in the “sticky materiality” of practical and contingent encounters between the local and the global, and in the “awkward, unequal, unstable and creative qualities of interconnection across difference.”55 Based on George Marcus’ methodological framework of “multi-sited ethnography,” ideas, discourses, and things are followed and studied in different locations.56 As Merry explains, the following of connections in shifting locations represents “an ethnographic engagement with the fragments of a larger system that recognizes that the system is neither coherent nor fully graspable.”57

B. Anthropological Studies of Corporate Social Responsibility

In anthropological terms, CSR can be described as a “global assemblage” of broadly encompassing, mobile, heterogeneous, and contingent discourses and practices.58 The ethnographic study of CSR is thus part of attempts to research and conceptually grasp globalization. As Merry puts it, the challenge consists in studying “placeless phenomena in a place.”59 Corporate practices and the “everyday routines” of CSR offer a much-needed gateway into understanding the emergence of the “ethical industry” that has come to accompany the transnationalization of production networks around the globe.60 In the pursuit of studying the global assemblage of CSR, anthropologists have followed the movements of capital, people, corporations, and resources. As Dinah Rajak recounts in her ethnography of the gold-mining corporation Anglo-American, the study of CSR “took me from the corporate boardrooms of a company’s global headquarters in London and Johannesburg to its mineshafts on South Africa’s platinum belt.”61 We see similar shifts in ethnographic work occurring from the Global North to the Global South and vice versa, as anthropologists trace “how ‘responsibility’ is practiced in the everyday routines of organizations and differentially grounded in particular social and material realities.”62 Ethnographic studies of CSR cover a wide range of industries, countries, and locations, including the oil and gas industries in Argentina,63 in Equatorial Guinea,64 in Bangladesh,65 on the African Atlantic island state of São Tomé and Príncipe,66 in the garment sector in South India,67 in the transnational value chain of soft drink companies from New York to Papua New Guinea,68 in mining in South Africa,69 Peru,70 Colombia,71 Papua New Guinea,72 and Indonesia,73 in the tobacco industry,74 in pharmaceutical companies in Switzerland and India,75 in diamond manufacturers in India,76 and in sporting garments in the United States and Brazil.77

Broadly speaking, the ethnographic study of CSR broaches two different sets of issues: firstly, the constitutive elements of CSR, including the associated ideas, techniques, and representations, which together make up its intangible and tangible fabric, and secondly, the impacts, responses, and contestations to CSR in the everyday lives of people. Responses to these questions are influenced and informed by long-established anthropological concepts, heuristics, and theories explaining the structure, power dynamics, and social cohesion of societies. They include the notions of kinship and family relations,78 the gift, trust, and reciprocity,79 moral and market forms of exchange,80 personhood and relationality,81 alienation, commodification, and fetishism.82 While from the outside of the discipline this terminology might seem as impenetrable jargon, I will try to show how, from within anthropology, these concepts allow for the integration of the ethnography of CSR into the epistemological trajectories of economic, social, and political anthropology.

1. CSR as Performance, Ritual, and Belief

Anthropological studies often alluded-to tangible and intangible fabric of CSR, meaning the reports, discourses, speeches, designs, and aesthetics of CSR that make up a CSR regime. Key themes in the analysis of this fabric of CSR are the rituals and performances, which according to anthropologists are inherent to the ethical documents, speeches, and meetings.83 Rajak, for example, speaks of “theatres of virtue” and “rituals of corporate morality.”84 Discourses of CSR always follow a similar pattern: CSR reports, documents, and policies invoke and are structured around supposedly universal ideas and terms such as human rights, freedoms, and sustainability. The terms are paired with harmful industries, for example, “sustainable mining,” to “ease the mind” of an otherwise critical public.85

CSR reports depict people, often young girls or children, with smiling faces that welcome the corporate efforts and respond with ameliorated senses of personal responsibility and entrepreneurship. They appear in shiny and well-designed formats, presenting human rights guidelines, multistakeholder initiatives, and sector-specific standards on labor rights, human rights, and the environment in highlighted text boxes. The audience of this CSR performance is arguably, a global public. Such rituals of CSR reveal as much as they conceal. Structure, design, and content of shiny CSR reports resemble each other and seem to follow a hidden script.86 CSR programs, challenges, and initiatives in terms of human rights and the environment are documented in a manner that is meant to convey confidence and certainty. The reader, watcher, and listener are encouraged not only to believe but, effectively, to trust. CSR is not about knowing but about believing that business can be good. Through the means of repetition, the use of recognized standards, the summoning of widely accepted concepts, and the creation of a global audience, a specific form of knowledge is submitted as legitimate knowledge.87 Hence, it is through these secular performances and rituals that a particular interpretation of societal conflicts is presented, the main aim of which consists in persuasion and the displacement of other ways of interpreting the same disputes.88 CSR rituals talk into existence a peculiar relation between business and society, one in which the former serves and benefits the latter. Staged as performances, CSR rituals find their means of existence within their repetitive, formal, precise, highly stylized fashion. This renders the recourse to external truths redundant.89

The theme of believing and trusting figures also prominently in ethnographic studies on the fair-trade industry, which has become a field of research in its own.90 Fair trade standards, initiatives, and branding seek to convey the belief that the consumption of a particular product amounts to a way of “doing good” in the world. Dolan conceptualizes that belief into the good of consuming as “sacred consumption” and thus a “spiritual response to economic injustice informed by Christian virtues of love, honor, integrity, and social ethics,”91 which are meant to invoke a “sense of global kinship” between the consumer, the producer, and the corporation.92

Accordingly, ethnographic studies of consumers and consumption have revealed that the purchase of a fair trade product is seen “as socially motivated, grounded in webs of obligation antipathetic to the conventions of post-industrial market exchange.”93 As these initiatives convey a sense of belonging, emotional attachment and intimate relations,94 fair trade capitalizes on the “fetishism of the consumer (…) [who] is consistently helped to believe that he or she is an actor, where in fact he or she is at best a chooser.”95 Yet, by “rupturing the impersonal nature of global markets and substituting values of community and solidarity for capitalist competition” fair trade also decommodifies the market.96 In fair trade initiatives, the corporation portrays itself as the mediator that bridges the gap between the poor in the Global South with the ethically and morally informed consumer in the Global North.

The anthropological conceptions of CSR as performance, ritual, or belief may lead the legal mind to question the function and meaning of corporate reports on human rights, labor rights, and the environment. What are they really depicting, and why? What is concealed in the ritualistic and performative manner of reporting? Understanding CSR reports as the physical reflection of a performance, and as an exercise in building a community of believers, questions their representation of the ways in which a corporation detects, prevents, mitigates, and accounts its impacts on society. The CSR reports might, on the other hand, tell a court something about the manner in which the corporation imagines itself, society and its relationships to workers, consumers, and communities.

2. CSR, the Corporate Form and Relational Personhood

An emergent strand within anthropology is interested in the ways in which CSR has changed perceptions of the corporate form. Marina Welker, for example, speaks of different “enactments” to grasp the different notions of a corporation as a responsible citizen, an agent of development or a polluter of the environment.97 Anthropological reflections of the corporation draw heavily on Marilyn Strathern’s relational model of personhood.98 The corporate person is presented as much more entangled with its societal environment than corporate law would ever assume.99 These social, economic, political, and cultural entanglements present the corporation, however, with a particular challenge of responsibility. As Welker notes, “[h]ow we construct corporations as actors has crucial entailments for how we assign responsibilities to them (…).”100 Therefore, much corporate efforts go into disentangling the corporation from its societal entanglements. The corporate efforts aim at socially “implementing” corporate law’s legal fiction of the corporation as an autonomous entity with clearly defined boundaries. Golub uses the notion of “performance” to describe the manner in which the corporate officials talk the corporation as a person into existence.101 In this regard, the legal fiction of corporate personhood serves as a device “to cut” the relational networks that connect the corporation to the societal environment.102 Yet, Sawyer in her study of the transnational lawsuit against Chevron Texaco’s operations in Ecuador describes how the reification of the corporation as a person not only informed the legal arguments of the defendants but also of the claimants. While the former evoked its personhood in order to disentangle itself from other firms in the GVC, the latter similarly endowed the corporation with an “embodied quality (…) that encourages the plaintiffs to understand la compañía [the corporation] as always already suspended in social entanglements and to insist that the codes of decency obligated it—like any patron—to assume its moral responsibilities.”103

The corporate attempts to disentangle itself from relational networks is connected to what Golub describes as the problem of feasibility.104 “On the ground” the boundaries of the corporation are blurred and its personhood difficult to delineate from the societal environment. If anything, the corporation does not exist as an autonomous, discrete entity. A quote of Welker illustrates the problem of feasibility well:

In many ways (…) my life was more palpably intertwined with Newmont at the corporate periphery than it was in the center. Every time I left the Wells Fargo Center, which housed Newmont’s corporate headquarters, I had the sensation of leaving Newmont behind. The company had barely a role in (much less a monopoly over) Denver’s infrastructure, options for safe transportation, mobile phone towers, Internet access, medical facilities and pharmaceuticals, drinking water, electricity, or garbage disposal. In the villages of Sumbawa, by contrast, the idea of Newmont was omnipresent. It was there in what we had and what we lacked: in our drinking water; in the spotty mobile phone reception (which improved as one approached mine facilities); in the paved roads and potholes; in the markets, schools, public toilets, and drainage ditches; and in the apples workers brought home from the mine. Newmont was also in the cast-off and stained—but still coveted— mattresses we slept on; in the fish we ate from the ocean waters (into which the mine pumped up to 160,000 tons of tailings each day); and in the air we breathed, located as we were next to Newmont’s coal-fired power plant and in the target zone of Newmont’s anti-malaria program, subject to routine night time fogging. Our bodies literally absorbed the externalities of the mine production process.105

The presence of the corporation in people’s daily lives can be related to earlier forms of CSR that had incarnated corporate philanthropy and paternalism. The provisions of jobs, education, and health care to neighboring communities promote enactments of the corporation as a surrogate state. Welker discusses how for CSR officials the enactment as a quasi-state is an ambivalent matter. In meetings with local communities they alternate between re-enforcing and counteracting communities’ perceptions of corporate statehood. While the enactment creates affect and productive dependencies, it also brings along expectations in terms of financial contributions and responsibilities. Further, CSR officials in her study voice dissatisfaction with the fact that the corporation would be expected to act as if it was a state even though it pays taxes and royalties to the actual state.106 The relational corporate mode of existence depicted by anthropologists not only questions the manner in which law constructs the corporation. In the corporate-community entanglements the role of the corporation is multiple, the corporation assumes many different roles and faces. It is at the same time a state, a neighbor, a friend, and an enemy, close and afar. Hence, any conceptualization of the corporation along the traditional public/private, national/international, hard/soft lines of division fails at its everyday interactions with workers, consumers, and communities.

3. CSR as Disengagement

To counteract enactments of the corporation as a state with state-like responsibilities, anthropologists have observed a shift in CSR practices from paternalism to self-responsibility and private freedom.107 Instead of directly providing for welfare, CSR officials seek to encourage individuals to lift themselves out of poverty. As Li argues the rhetoric of sustainability, empowerment, and help to self-help has moved the focus from corporate accountability to the sharing of responsibility.108

Jamie Cross proposes to understand the corporate efforts to institute discourses of self-responsibility as CSR’s “ethic of detachment.”109 The CSR codes of practice and audit technologies enable corporations and their managers to continuously “establish limits and endpoints” to their workers, producers, and local communities.110 Cross describes how CSR is used to contain, bracket, and seclude any relations of affection, commitments, or obligations that might arise out of everyday encounters into standards, best practices, and market-oriented calculations. Hence, Cross argues that “[a]chieving detachment meant purging oneself of sentiment, foreclosing any affective ties of obligation or reciprocity.”111 Continuing with the theme of detachment but on a slightly more abstract level, Appel and Ferguson both describe the corporate work required for detaching a transnational oil corporation from local social, legal, political, and environmental entanglements.112 The economic value generated should emerge “as if untouched” by “communities who might make claims on companies for environmental degradation or gainful employment.” 113 Modularity in the form of self-contained infrastructures, forms of expertise and standardized CSR practices create the image of a frictionless profit stemming from “secured mineral-extraction enclaves.”114 CSR can thus create bonds of attachment while also operating as a technology to divide persons and things.115 The tension between attachment and detachment also runs through Gardner’s study of Chevron’s CSR programs around a recently opened gas plant in Bangladesh.116 When asking what the language of “partnership,” “participation,” “empowerment,” and “community” does for the corporation, Gardner discovers a contradiction. She finds that Chevron remained detached from the neighboring residents not despite but because of the language of partnerships and the rhetoric of sustainability. The discourse of “helping people to help themselves” extricated the corporation (and the state) from the social fabric and thus from responsibility. In a contrary sense, in litigation and legislation CSR has come to act as a connector between the lead firm and the relations between business and society along the chain. Ethnographic studies however raise the question of whether the emergence of CSR is not rather indicative of attempts to detach the corporation from previously existing relations of closeness and proximity.

4. CSR, the Corporate Gift and Reciprocity

Another important concept in the anthropological study of CSR is the “gift,” a term introduced by Marcel Mauss in his classical study on Maori gifting practices.117 In every gift resides the spirit hau, which propels “prestation”, a seemingly voluntary contribution to other persons but actually propelled by societal obligations of different kinds, to continue in an endless cycle of reciprocity. The interplay between the gift and the countergift creates the social cohesion, stability, and solidary necessary for the functioning and preservation of societies. The eternal debt to be returned precludes societal disintegration. However, Rajak asks in her discussion of the CSR program of the gold-mining company Anglo American in South Africa, “[i]f the gift carries an inherent expectation of reciprocity, what happens to the unreciprocated or unreciprocable gift?”118 In her response, she argues that the CSR programs placed workers and local communities into a position in which they cannot return the gift. According to Rajak, it is “precisely the impossibility of reciprocal return which both demonstrates the company’s generosity and ensures the power it achieves over recipients.”119 The unreturned gift leads to a sense of corporate ownership, which finds expression in CSR reports, that often contain the phrase, “our communities.”120 That sense of ownership strongly contradicts the typical CSR notions of “empowerment,” “self-reliability,” and “entrepreneurship.” Rajak summarizes: “[i]f education becomes a gift, the promise of empowerment and sustainability becomes instead the currency of patronage, and potentially, control.”121 The HIV/AIDS programs funded by Anglo American create dependency and bind the workers, their families, and the neighboring communities to the corporation. As the example of education and health already hint at, in CSR the rights and welfare-state tasks that a citizen might reasonably expect from the state are being turned into an unreciprocable corporate gift. The morality of taking care becomes embedded into the transnational business activities of the global extractive industries.122 Furthermore, ethnographic studies show how the corporate gift of CSR does not only create asymmetrical and coercive bonds but is also in a Foucauldian sense a form of power that turns a person into a governable subject.123 For the successful implementation of CSR, the community “must be investigated, mapped, classified, documented, interpreted.”124 Auditing procedures and standards inherent to CSR assume this task. They define and construct the community onto which CSR programs can subsequently be applied.

The interpretation of CSR as an unreciprocable gift and technique of governance has not gone undisputed. Drawing upon the example of an Anglo-Belgian diamond manufacturing company in South India giving an award for employees that had completed ten years of continuous employment, Jamie Cross proposes a different reading of the corporate gift giving.125 He suggests that from the perspective of the recipients the commemorative gold coin revealed that “the company had finally seen its workers as workers had wanted themselves to be seen, acknowledging them as the givers of labor” and the corporation as “a person to whom service is given and with whom economic transactions are entangled or embedded in expressions of morality, sociality and personhood.”126 Cross’s reading of the corporate gift renders the relations of reciprocity visible in time and space. Instead of defining CSR as a starting point of relations of debt, CSR itself is an effect of past gifts. Cross’s case study shows how the past gift consists of the labor, support, and acceptance the workers had entrusted in the corporation.

When anthropologists speak of relations of debt and reciprocity, a legal ear presumably hears contracts. Yet, often the corporation only has a contractual relationship to the host state but not the communities in which it operates. The ethnographic emphasis on reciprocal relations, trust, and the eternal debt of CSR leads us to consider contract not as a chosen obligation but as expressions of promises, mandatory duties of loyalty, and the duty not to harm others.

To summarise, the ethnographic studies of the apparatus and effects of CSR are rich in detail and context. Seeking to really understand a human problem, they are not aimed at a specific outcome. Thus, drawing insights from ethnographic work that reveals the limits of legal knowledge is a daunting and dangerous task—precisely because it brings with it the risk of instrumentalizing ethnographic knowledge, namely by turning nonlegal knowledge into a mere ‘ad-on’ to legal knowledge.127 Still, law external forms of knowing may just provide the necessary means to resist the curious ability of law “to make what is often most pressing, most poignant, most epistemologically challenging and most politically and morally difficult about particular questions mysteriously vanish from the foreground.”128 The objective is to “dramatically broaden the range of issues, questions, theoretical frameworks, methodological approaches, and historical and cultural contexts in which conflicts problems are analyzed.”129 Whilst that broadening might in the end indeed result in a better technical solution to a legal problem it is not the aim and could just as well give a new impetus to an established doctrinal approach or lead to the de-centering of law for the resolution of a conflict, to refer to Jessup’s terminology, a transnational human problem.

VI. Conclusion

This chapter treats transnational law as a bridge-building modality between different forms of knowledge. With the methodological framework of transnational law, different kinds of legal knowledge (public and private, national and international, soft and hard) but also law external knowledge can be combined in order to inform on a legal conflict or puzzle. The bringing together of different legal disciplines but also of law external knowledge is not an end in itself but geared toward particular conflicts that overwhelm one system of thought, one place of adjudication, one space of legalization. Following the legal anthropologist Annelise Riles, in this chapter the limits of legal knowledge regarding CSR become the starting points of anthropological knowledge about the role and nature of business in society. In the CSR reports, programs, and officials that have figured prominently in transnational lawsuits against lead firms for extraterritorial harms along the chain the necessary this chapter finds the common ground between law internal and law external knowledge. Delving into anthropological knowledge about CSR practices and their effects, some of the most influential ethnographic studies on CSR are presented. In discussing important anthropological concepts for the study of CSR—including kinship and family relations, the gift, trust and reciprocity, moral and market forms of exchange, personhood and relationality, alienation, commodification, and fetishism—the chapter reflects on their meaning for the legal regulation of corporate social responsibilities along the global value chain.
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Chapter 48

 Transnational Law and Literatures: A Postcolonial Perspective


Amanda Lagji




I. Introduction: Transnational Legal Literatures, Metaphorically Speaking

Louise Erdrich’s 2012 novel The Round House begins with the protagonist, Joe, and his father struggling to remove the small trees that have obstinately taken root at the foundation of their house. Joe notes that his father “wielded a long, slim iron fireplace poker that was probably doing more harm than good” and might be “making convenient holes in the mortar for next year’s seedlings.”1 Joe marvels at the persistence of the roots through the brutal North Dakota winter, and while his father pauses to nap and rest, Joe continues, determined that “each one of these invaders be removed down to the very tip of the root, where all the vital growth was concentrated.”2 Joe doggedly pursues the eradication of the roots even though “[i]t was almost impossible not to break off the plant before its roots could be drawn intact from their stubborn hiding place.”3

Subsequent pages shift to focus on Joe’s missing mother, Geraldine—we learn early that she has been assaulted, raped, and almost set afire—but I contend that the novel’s beginning is significant for how it introduces an extended metaphor for the relationship between federal, state, and tribal laws and the practitioners of tribal law. This move to connect the weeding scene to the work of judges and other parties to the law is supported by the text itself; indeed, immediately after Joe quits weeding, he goes inside his father’s study and opens “the law book my father called The Bible. Felix S. Cohen’s The Handbook of Federal Indian Law.”4 The jurisdictional labyrinth of the coexisting legal systems on native lands means that where Geraldine’s rape occurred will determine which police force, laws, and courts will apply. Yet the opening pages depict Joe’s father, a tribal judge, and his son, Joe (who we learn through the novel’s retrospective narration is a now a tribal judge himself), tenaciously attacking the roots that threaten the house’s foundation. Read metaphorically, Joe and his father, as representatives of tribal courts, are committed to preserving the structural integrity of their foundation against “invaders” that attempt to compromise it. Joe’s observations from Cohen’s handbook also point to the novel’s interest in analyzing the foundations—past and future—for tribal sovereignty. He notes, “I was parsing out the idea, established in other cases and reinforced in this one, that our treaties with the government were like treaties with foreign nations. That the grandeur and power my Mooshum talked about wasn’t entirely lost, as it was, at least to some degree I meant to know, still protected by the law.”5

Perhaps metaphor—the root tendrils that attack the foundation, and the comparison of tribes to foreign nations—is the optimal literary device to capture the complex relationship of native peoples to the US federal government, for the dynamic is not exactly like foreign nations, yet certainly not exactly unlike them either. Centuries of court opinions have attempted to name this relationship, most notably in Chief Justice Marshall’s “now-famous” Cherokee Nation v. Georgia decision, where he characterized tribes as “dependent domestic nations.”6 Additionally, the language of dependency is evinced throughout the nineteenth century in legal discourses that utilized offensive “[f]amilial metaphors” of children and parents to describe the relationship between native tribes and the federal government.7 Erdrich’s language—that the treaties of tribal governments “were like” those with foreign ones—asserts tribal sovereignty and illuminates the need to conceptualize this relationship in ways not presently captured in terms like “international law.” While international law seeks to adjudicate conflicts and establish relationships between nations, transnational law encompasses any legal agreement with entities beyond—or within—a nation’s borders. Moreover, transnational law, according to Peer Zumbansen, “emerges foremost as a methodological lens” and “less a distinctly demarcated legal field.”8 For these reasons, in this chapter I will suggest a transnational law and literature approach is not only the best methodology with which to approach The Round House, but it is also one that the text develops on its own terms.

In what follows, I first provide an overview of the law and literature field as it emerged in the 1970s and 1980s and an assessment of the field’s present engagement with globalization, postcoloniality, and transnational directions. I then model a transnational law and literature approach with an extended analysis of Erdrich’s The Round House. Existing literary scholarship only addresses the novel’s critique of US federal law, and thus misses an opportunity to place the novel in a wider frame of indigenous jurisprudence that actively decenters the colonial practices and values embedded in US federal law. My aim is to widen the frame beyond indigenous/colonial paradigms to consider the novel in the context of transnational frameworks of law and literature and, in the process, suggest new directions for law and literature in tandem with transnational approaches.

II. Background: Law and Literature

Law and literature approaches gained momentum and visibility in the academy in the 1970s with the publication of James Boyd White’s The Legal Imagination (1973). Elizabeth Anker and Bernadette Meyler chart the movement’s trajectory through humanist, hermeneutic, and narrative strands of inquiry, as well as the popular categorization of approaches into “law as literature” and “law in literature” methods.9 The history of law and literature is well documented in works such as Richard Posner’s Law and Literature,10 Ian Ward’s Law and Literature: Possibilities and Perspectives,11 and Kieran Dolin’s A Critical Introduction to Law and Literature.12 Over the years, the field has expanded beyond initial questions about the “imaginative, cultural, and ethical dimensions of law and legal process” to include critical self-assessments of law and literature’s reliance on “the historical subject of Anglo-American law as white, male, straight, and economically entitled.”13 For scholars trained in literary studies, there has been a tendency to demand (too) much from literature; according to Anker, “law and judicial process are depicted as, even as they lend sanction to colonial rule, actively guaranteeing its hierarchical and oppressive logic,” and as a result law is treated with suspicion and skepticism.14 Scholars of postcolonial studies, according to Anker, are particularly prone to “envision[ing] law as an oppressive force and literature as the liberator.”15

Recent scholarship rejects the expectation that literary studies must “humanize” law or compensate for its oppressive structures, and instead reorients the movement toward global engagements.16 Recognizing the ways that Anglo-American jurisprudence has persisted as the “silent referent”17 in law and literature studies, critics are now called to “provincialize the field’s basic assumptions within a globalized frame.”18 While we can trace law and literature’s beginnings to Anglo-American law schools, the field’s “deterritorialization” has led to “a wealth of new inquiries” as a result of “the globalization of law and literature.”19 My own work on Somali author Nuruddin Farah’s Maps argued that the novel “and customary law share several qualities of the same narrative form, which makes it problematic to assume the Western courtroom as the sole or primary referent for Farah’s characters.”20 Anker also turns to Farah—and in her case, his novel Gifts—to explore the “dense matrix of interlocking bonds and allegiances that exceed the jurisdiction of law yet carry near-juridical authority and force.”21 In summary, postcolonial and global law and literature approaches make legible the ways law is differently practiced, embedded, and conceptualized in societies given imperial histories and global patterns of exchange.

Taking into consideration law and literature’s “global turn,” we might then ask whether the operative conceptual term for work on this scale should be “postcolonial,” a term I have previously used,22 or “international,” or “transnational.” In my view, postcolonial law and literature tends to model a largely diachronic approach, focusing on the legal structures that emerge in the state formation that materializes after the independence of the colony.23 “Most legal theory of the last four centuries,” as Patrick Glenn points out, “has been state-centered,”24 and postcolonial law and literature is in some ways a continuation of this interest. Though I was interested in subnational adjudications of crime and punishment in Somalia, my earlier reading of Maps was also framed by the historical imposition of multiple legal systems into territories later consolidated into the postcolonial Somali state. A further limitation of postcolonial law and literature approaches is that they risk inadvertently privileging the relationship between the former colony and the former colonizing state in ways that occlude the postcolony’s dynamic engagement with other states, subnational organizations, and regional blocs. Across Europe, “states were created…at the same time as worldwide colonization occurred and the two [state and colony] derived essentially from the same process of expansion.”25 International law and literature approaches are limited in a similar way, especially given international law’s imbrication in colonial histories. Antony Anghie helpfully historicizes the emergence of international law in tandem with colonial expansion, especially with regard to international law’s theorization of sovereignty.26 The “colonial relationship” between Spain and the Americas is a “central theme” for theologian and philosopher Francisco de Vitoria, popularly considered a foundational thinker of international law.27 International law does not exist on a plane above and separate from the colonial conflicts it might seem to adjudicate. Rather, international law, Anghie writes in the longer Imperialism, Sovereignty, and the Making of International Law, “was created out of the unique issues generated by the encounter between the Spanish and the Indians” and “did not precede and thereby effortlessly resolve the problem.”28 Anghie traces how the concept of sovereignty developed in international law in “ways that were explicitly racialized” to limit the self-determination of indigenous peoples.29 Given the “complete complicity” between international law and colonial projects, “[s]ubsequent generations of international lawyers have strenuously attempted to distance the discipline from the period.”30 It is with this history that international law and literature approaches should—though they do not always—grapple. Though he does not describe his work explicitly as an international law and literature text, we might still characterize Joseph Slaughter’s seminal Human Rights Inc.: The World Novel, Narrative From, and International Law as exemplifying what such an approach might look like. Slaughter, who references the greater body of law and literature scholarship if not specifically international law and literature, examines the form of the bildungsroman and human rights law, whose “shared assumptions and imbrications [as evidenced by the figure and formula of human personality development] emerge to show clearly their historical, formal, and ideological interdependencies.”31 Though Slaughter analyzes novels from formerly colonized places, such as the Zimbabwean writer Tsitsi Dangarambga’s Nervous Conditions, much scholarship in international law and literature only focuses on the archive of canonical American and European literatures.32 What is needed to transcend the colonial and imperial centers of both postcolonial and international law and literature is another term to address the epistemic violence of the colonial encounter—a term that does not erase it but rather resists repeating its violence.33

In several ways, the development of “transnational law” lends itself uniquely to address and to redress these concerns. Patrick Glenn’s “A Transnational Concept of Law” argues that the state is a necessary precursor for transnational law. He contends that “[i]t would be inappropriate to think of pre-state law as transnational law, since there were as yet no nation-states to transcend,” and that the state—postcolonial or otherwise—is not superfluous but rather needs “contextualization.”34 The term “transnational law,” of course, was coined by Philip Jessup much earlier in 1956. For Jessup, transnational law is meant to capture “all law which regulates actions or events that transcend national frontiers,” and he preferred it to international, which in his view is a “misleading” term because “it suggests that one is concerned only with the relations of one nation (or state) to other nations (or states).”35 Contrary to international law, transnational law addresses scenarios of various scales, including those that “may involve individuals, corporations, states, organizations of states, or other groups,” or even a private citizen confronting any kind of legal border.36 Glenn’s account, which understands transnational law as that which “runs, substantively, across borders”37 is largely in agreement with Jessup, though Glenn argues that Jessup’s “own treatment of the subject, however, was classic and statist.”38 Jessup’s formulation of transnational law comes just one year after the Bandung Conference, the first meeting of African and Asian states post-independence, where leaders affirmed commitments to oppose colonialism across the globe and to pursue economic cooperation. Anghie observes, “Jessup himself spoke forcefully against the furtherance of a neo-colonial international law, arguing that ‘Economic imperialism is not consistent with the modern concepts on which the United Nations is built and should function.’”39 Certainly, Jessup proffered “transnational law” at a time marked by seismic global shifts in power, and the historical emergence of newly independent postcolonial states produced a fertile period for imagining relationships on various scales in new ways.40

In the decades since, the “failure” of states, concerns about human rights violations and the mass migrations of refugees across the global have only deepened the impression that law that “runs across borders” might usefully be employed to protect as well as to describe the rights of stateless peoples.41 Rather than “regulate the tensions between states,” Glenn’s characterization of transnational law usefully expands to include “individual, non-state claimants and parties.”42 Moreover, transnational law can capture the interactions of nonstate groups, such as the Ojibwe in Erdrich’s The Round House, whose statuses are not easily captured in a state/nonstate dichotomy. For Lawrence Friedman, transnational law denotes “norms and institutions which span, are valid in, or apply to more than one country or jurisdiction,”43 which ably describes the jurisdictional web spun by the interaction of federal, state, and tribal law on tribal lands.

Contemporary models of sovereignty also underscore the need for concepts that can describe actual practices of sovereignty and jurisdiction, which are rarely homogeneous and unified, and often partial, contingent, or fragmentary. Matthew Hart and Jim Hansen note “that there are few real-world instances when a unitary mode of sovereign authority is dominant,” and that this complex “arrangement of power within a given territory” necessitates a consideration of “inter-and transnational forms of sovereignty.”44 As a result of this shift, “new avenues for law and literature” have emerged from recent attention to sovereignty and biopolitics in literature departments, pace Giorgio Agamben and Michel Foucault.45 At the same time that transnational approaches demand and encourage us to rethink sovereignty, Hart and Hansen caution against the premature celebration of all-things-local contra the global. Drawing from Françoise Lionnet and Shu-mei Shih, they note that “academic approaches to transnationalism tend to break down into a binaristic model of elite experience, and romanticiz[e] locality as a site of resistance to the hegemonic order.”46

For cultural and literary models that add nuance to this binaristic configuration, we might turn to scholars like Arjun Appadurai, who suggests that terms like “translocalities” can capture human movements across and within state boundaries—movements that threaten the nation-state’s principle of territorial sovereignty.47 Appadurai observes that “[t]he three factors that most directly affect the production of locality in the world of the present—the nation-state, diasporic flows and electronic/virtual communities—are themselves articulated in variable, puzzling, sometimes contradictory ways,” and that this fragility reveals “the disjuncture between [social] processes and the mass-mediated discourses and practices…that now surround the nation-state.”48 Likewise, Stephen Clingman’s study of transnational fiction argues that movements across and approaching boundaries are “intrinsic” to the transnational, but that transnational fiction does not seek to negate these same boundaries and borders.49 For Clingman, literature’s formal elements (structures of time and space, and ways of being and seeing) make a text transnational.50 Both Maps, from my earlier work on postcolonial law and literature, and The Round House, analyzed further in this present chapter, are transnational in Clingman’s sense, but they are also transnational in the sense called forth by transnational jurisprudence; the novels dwell on and in national boundaries, but in a less obvious way by meditating on new national imaginaries that are not (yet) realized, and on the fragile sovereignties of native tribes within the nation. Each novel comments on the friction produced when national, international, and subnational views of sovereignty and jurisdiction do not overlap perfectly.

Rather than bemoan the boundary as necessarily or reductively restrictive, we might turn to the boundary as the place that, following Clingman, “produces meaning.…not a limit but a space of transition.”51 Underlying Jessup’s and Glenn’s accounts of transnational law is a similar orientation toward the boundaries of states, whose force may be in decline in some ways, but whose power is not negated by the movements that traverse them. Though transnational law may be defined in a variety of ways, most scholars similarly concur that “transnational law den[ies] a sharp rupture between the national and the international.”52 Jessup agrees, further noting that “[t]he line between the internal and the transnational is rather thin” as well.53 Scholars of transnational literature have arrived at the same conclusion.

As we continue to develop transnational law and literature frameworks, I argue that we should preserve the “postcolonial unconscious”—to trope on Neil Lazarus—of contemporary legal formations.54 A postcolonial law and literature approach, Isobel M. Findlay outlines, “can usefully unsettle disciplinary formations, terms, and assumptions and help unpack and unsettle more thoroughly Eurocentric systems within law and literature—systems that sustain oppression and suppress relationality without acknowledging their own role in the process.”55 A transnational law and literature approach that draws from Jessup, Glenn, and others described earlier, paired with the insights and political commitments of previous postcolonial law and literature approaches, will allow us to attend to transnational parties and entities (below and above the figure of the “state” in international law) with a critical eye toward the colonial histories embedded in Anglo-American and Eurocentric law and literatures.56

III. Roots of Justice: The Round House

With its explicit discussion of the history of tribal law, The Round House is a novel that clearly invites a law and literature approach. But scholars have made even stronger claims for Native American literature more generally; Native American literature and law, according to Beth Piatote, constitute “partial texts that, when viewed together, provide a broader (though still incomplete) view of a historical situation.”57 In an imaginative register, novels can dream of “other plots and other resolutions” as well as “illuminate the web of social relations that law seeks to dismantle.”58 In fact, in their own law and literature reading of The Round House, Eric Cheyfitz and Shari M. Huhndorf agree that the relationship between Native American literature and law is so “precise” that “one cannot be understood without the other.”59 They trace the source of this imbrication back to 1789, “when the first US Congress was seated under the auspices of the Constitution and defined the boundaries of Indian Country.”60 Unlike other law and literature approaches grounded primarily in literary studies, which position literature as a corrective to law’s oppressive and coercive dimensions, Cheyfitz and Huhndorf posit a mutually illuminating relationship between Native American literature and law. While legal histories and realities can aid us in understanding the “colonial context” out of which Native American literatures emerge, Native American literatures can also “make legible, as in a palimpsest, the genocidal violence that federal Indian law, taken by itself, erases.”61

As Erdrich’s protagonist, Joe, explains, Native American treaties with the US federal government “were like treaties with foreign nations,”62 yet tribes’ sovereignty and jurisdiction since colonial contact has been gradually diminished over time. Angela Riley outlines this legal history through a reading of landmark Supreme Court cases, including the already cited Cherokee Nation v. Georgia, where Justice Marshall “ruled out the idea that tribes could be either states or foreign powers” and, drawing on the tired metaphors of parents and children, labeled tribes “domestic dependent nations.”63 This “anomalous” position of tribes and tribal law in the United States have situated tribes both “metaphorically and literally—outside the standard frame of American law.”64 In my view, the anomalousness of Native American tribes in US federal law is itself an argument for bringing a transnational law approach to bear on Native American literature. The flexible scale of transnational law—between and including the national, international, and subnational, as well as private and public parties—allows for an analytical approach whose goal is not a total incorporation of Native law and tribes into “American law,” and which still preserves its fraught colonial history.65

Before proceeding with a longer discussion of The Round House, it is useful first to recount, with broad strokes, the legal history relevant to the novel’s depiction of the difficulty of prosecuting rapists on native lands. The treaties that both The Round House’s Joe and scholar Angela Riley reference not only assume a degree of tribal sovereignty but also, paradoxically, have served to limit it, because “treaties served as the primary mechanism to transfer lands from Indians to settlers.”66 Of course, tribes have a long history of entering into treaties with one another, as well as with other European settlers that predates the founding of the United States and the ratification of the US Constitution. To address this paradox, the Constitution and early legal opinions borrowed from international law to characterize and limit tribes’ autonomy within the young nation’s borders.67 The Commerce Clause, for example, exemplifies the Janus-faced nature of power delegated to tribes; while tribes’ sovereignty is indexed in their recognized power to enter into treaties with the federal government, the government “limited the power of the tribes to deal independently with foreign nations.”68 In other words, transnational treaties were only possible in one direction, from tribe to the United States, but never from the tribe to other sovereign nations. As mentioned earlier, the 1831 decision in Cherokee Nation v. Georgia clarified that tribes were “foreign nations for the purposes of Supreme Court jurisdiction,” but fumbled to find terminology to capture their exceptional status.69 The Court settled on the infamous phrase “domestic dependent nations” in order to capture their state-like status and, concurrently, circumscribe their autonomy.

Throughout the nineteenth century, the US federal government passed laws that further decreased the size of territories over which tribes might claim jurisdiction in the first place. The Dawes Act, usually referred to as the General Allotment Act, of 1887,70 “divided tribal land into individual parcels with a subsequent distribution of the parcels to each member of the Indian tribe,” and any parcels not otherwise distributed were then sold to White settlers.71 This Act effectively and coercively introduced the “notion of private property rights on a culture accustomed to communal ownership of the land,” an episode that proved “disastrous.”72 This trend continued through the twentieth century as well, culminating in the 1978 Supreme Court case Oliphant v. Suquamish Indian Tribe,73 an immensely consequential decision for The Round House. For tribal-held lands—already diminished by the General Allotment Act—the Court “made a virtually unprecedented move in criminal law: it disaggregated geography and jurisdiction” by holding that “tribes could not exercise criminal jurisdiction over non-Indians who committed crimes in Indian country.”74 The exclusion of non-Indians from tribal jurisdiction was upheld in 1990, in Duro v. Reina. However, in 1991, Congress amended the Indian Bill of Rights with what became popularly known as the “Duro Fix,” which affirmed that tribes “have inherent—not delegated—criminal jurisdiction over nonmember Indians who commit crimes in Indian country.”75

For Geraldine in The Round House, this legal history mandates that in order to prosecute her rapist, the most pressing question for law enforcement is where the assault occurred. The “jurisdictional maze of Indian country criminal jurisdiction,” Matthew Fletcher explains, “requires federal prosecutors to prove to a jury of non-Indians beyond a reasonable doubt that the crime occurred in Indian country” in the first place.76 Geraldine’s case faces questions of sovereignty as well as other complications; as Joe points out, “The problem with most Indian rape cases was that even after there was an indictment the U.S. attorney often declined to take the case to trial for one reason or another. Usually a raft of bigger cases.”77 And Geraldine’s rape poses a particular kind of problem for tribal prosecutors, because statistically 41 percent of all rapes on tribal lands are “apparently committed by non-Indian strangers” and “outside tribal jurisdiction.”78

Louise Erdrich underscores the violence of this legal quagmire through the ways that Geraldine must, traumatically, offer a statement of the assault and rape to a representative of each police department who may have jurisdiction, depending on who the perpetrator is and where the crime occurred. Joe remembers,

There was a state trooper, an officer local to the town of Hoopdance, and Vince Madwesin, from the tribal police. My father had insisted that they each take a statement from my mother because it wasn’t clear where the crime had been committed—on state or tribal land—or who had committed it—an Indian or a non-Indian. I already knew, in a rudimentary way, that these questions would swirl around the facts. I already knew, too, that these questions would not change the facts. But they would inevitably change the way we sought justice.79

Readers never learn precisely what Geraldine tells each officer, but we can infer the additional violence of repeating her story, three separate times, by Geraldine’s sustained silence that follows. Cocooned in her bedroom, she sleeps to pass the time and to retreat from questioning; the specifics of the crime are only begrudgingly revealed at the novel’s midpoint, in chapter eight. Joe’s father presses Geraldine to remember details about the landscape in order to pinpoint the location, but in response she “screamed in a hoarse voice until her lungs emptied and there was silence.”80 When Joe’s father insists, “Three classes of land meet there…Tribal trust, state, and fee. That’s why I’m asking,” Geraldine counters, “Get out of the courtroom, get the damn hell out…I don’t know.” It is fitting that Geraldine’s response to the jurisdictional mess is a scream, a visceral and inarticulate response that stresses the additional violence this probing perpetuates, and a call to “[g]et out of the courtroom.” I want to suggest that we can read this call in two ways. First, Geraldine emphasizes that she needs Joe’s father to act in his capacity as a husband rather than a judge, because as judge and symbol of the legal system that has forced her to relive but cannot resolve the crime, he is poised to inflict additional pain and suffering. But second, we might also fathom Geraldine’s call as an appeal for a justice that cannot be meted out within the courtroom; to pursue the only justice possible here, we must get out of the courtroom Joe’s father otherwise occupies.

Cheyfitz and Hunsdorf’s law and literature reading of The Round House does in fact focus on the way the novel presents traditional forms of justice as an alternative to the “justice” foreclosed by state and federal legal systems. As the novel unfolds, we learn that the perpetrator, Linden Lark, exploits the loopholes in various laws when he plans his attack at the round house, where, as Joe’s father notes, three classes of land converge. Without an avenue for justice open through formal legal systems, Joe and his friend Cappy decide that Joe will murder Linden during the latter’s early morning round of golf. Though overlooked in the literary criticism on the novel, I find the choice of venue here is also significant for its implication in land disputes between tribes and local governments. Joe observes, “The golf course cut into the reservation, which was an issue between the town and the tribal council yet to be resolved. Did the tribal council have the right to lease tribal land to a golf course that extended off the reservation and gave most of its profits to non-Indians? And who was responsible if a golfer was struck by lightning?”81 There is poetic justice, at least, in Lark’s demise on contested land.

Erdrich stages several subsequent discussions between Joe and other members of the community, who all seem to know about his role in Lark’s murder but decide to protect him from the potential legal consequences. His uncle Whitey gives him alcohol, not only to numb his conscience but also to give him an alibi when the tribal police raise questions.82 Joe’s father reasons that “[t]here was no justice for your mother, his victim, or for Mayla, and yet justice exists.”83 Though he is “sworn to uphold the law in every case,” he will not turn in his own son because “[a]ny judge knows there are many kinds of justice—for instance, ideal justice as opposed to the best-we-can-do-justice, which is what we end up with in making so many of our decisions. […] Lark’s killing is a wrong thing which serves an ideal justice. It settles a legal enigma. It threads that unfair maze of land title law by which Lark could not be prosecuted.”84 At this point, he offers “a legal precedent” based on traditional law “that Lark met the definition of a wiindigoo, and that with no other recourse, his killing fulfilled the requirements of a very old law.”85 Erdrich introduces the concept of a wiindigoo through the story of Nanapush, recounted by Mooshum in a dream-like state. Nanapush’s mother, Akii, is falsely accused of being a wiindigoo, or a person who “would become an animal, and see fellow humans as prey meat.”86 Linda Lark, Linden’s twin sister, uses similar language to reassure Joe that Linden had a monster inside that “was still hungry…Because no matter how much it ate, it couldn’t get the right thing.”87

The turn to traditional law here, according to Cheyfitz and Hunsdorf, “positions Indigenous law as offering a path to justice denied by colonial law.”88 Processing his father’s exculpatory statements, Joe’s eyes wander over the family’s bookshelf, which contains texts that range from canonical Great Books to Vine Deloria Jr.’s works. But even Deloria’s legal commentary is of no use here, as Joe observes that “we had moved way far past books now into the stories Mooshum told in his sleep.”89 It is not only literally true that the story of the wiindigoo is passed on through Mooshum’s sleep-talk; metaphorically, Erdrich draws our attention to the unwritten, traditional laws that are otherwise unconscious or suppressed—even when tribal law has jurisdiction. A decolonial law and literature reading might conclude, with Cheyfitz and Hunsdorf, that the novel “overturns colonial hierarchies that undermine Indigenous authority” and “unsettles distinctions between law and literature at the heart of the Western tradition.”90

To return to the questions of sovereignty that would interest a transnational law and literature approach to the novel, I would add to Cheyfitz and Hunsdorf’s compelling assessment that the novel is also interested in establishing alternatives to colonial hierarchies—not just overturning them. Erdrich pursues this end, for example, through the formal juxtaposition of the wiindigoo and the rapist—two positions that Lark occupies and that call for different kinds of legal reasoning to arrive at justice. Mooshum’s dream-talk, which includes not only the wiindigoo story of Akii but also a second story about the founding of the round house, provide Joe with legal terms and precedents unincorporated in existing tribal court decisions. The Akii story allows Joe and his father to interpret Linden as a wiindigoo and to discern, retroactively, Linden’s death as a just and necessary outcome. The story of the round house, on the other hand, implores Joe not to forget or to suppress these laws. The old female buffalo woman who gives Nanapush shelter and saves his clan appears to Nanapush and conjures an image of the round house that he must build. She pleads:

Your people were brought together by us buffalo once. You knew how to hunt and use us. Your clans gave you laws. You had many rules by which you operated. Rules that respected us and forced you to work together. Now we are gone, but as you have once sheltered in my body, so now you understand. The round house will be my body, the poles my ribs, the fire my heart. It will be the body of your mother and it must be respected the same way.91

The round house is also the approximate location for Geraldine’s assault, desecrated by Linden in an obscene inversion of the mother’s protection and respect. Here, physical and epistemic violence merge, as the crime’s proximity to three different classes of land suggest. Though not codified in tribal, state, or federal law, Mooshum’s stories maintain their explanatory force and power, helping both Joe and the reader to deliberate and build a framework for an ideal justice not yet accounted for in the applicable legal codes.92

Erdrich primes us to recognize the power and possibilities of traditional law through a fictional tribal court case incorporated into the novel in chapter three, titled “Justice.” In Francis Whiteboy v. Asiginak, Tribal Police, and Vince Madwesin, Defendants, Francis Whiteboy alleges that the defendants were negligent in their roles as leaders of a Shaking Tent ceremony, leading to the death of his brother Horace. At this sacred Ojibwe ceremony, Horace Whiteboy and his drunk friends are asked to leave, whereupon “Whiteboy was seen to stumble away from the ceremony with those drinkers, down the road. However, as affirmed by several witnesses, the spirit in the tent inhabited by Asiginak warned those listening that Horace Whiteboy was in danger.”93 The next day, Whiteboy’s body is found; he had choked to death on his own vomit. Traditional and Western legal frameworks are integrated in the file summary, which “charges negligence in the actions of Asiginak (who was in the tent and had knowledge from the spirits that his brother was in trouble) and Vince Madwesin (who was off-duty in his capacity as security and not paid).”94 Joe’s father is interested in the file simply because he knows that Geraldine’s assault occurred somewhere nearby. But I find this passage, which is underanalyzed in the criticism on the novel, striking because of the way different traditions of legal reasoning and ways of knowing are integrated in the court’s decision. The court found in favor of the defendants, but not because it discounted the knowledge revealed by the spirit in the Shaking Tent. Rather, the court reasoned “that Asiginak’s only responsibility was to allow the spirits to voice, through his presence, what they knew. This responsibility was carried out.”95 Thus, it is not just that traditional justice can answer the conundrum of legal jurisdiction in this case but also that the novel variously positions traditional and colonial legal systems side by side, integrated, and at times in conflict with one another. This formal strategy encourages readers to deliberate with reference to both legal frameworks in order to arrive at their own “judgement.” Here, fiction is uniquely able to bridge Indigenous and Western legal traditions, an aim shared by postcolonial law and literature approaches and decolonial projects alike.96

IV. Transnational Law and Literature: Future Directions

In settings such as The Round House, where colonial legal histories restrict the sovereignty and jurisdiction of tribes—groups who are “like” foreign nations—transnational law as Jessup conceives of it is useful. He argues that the “fundamental approach” of transnational law “would not start with sovereignty or power but from the premise that jurisdiction is essentially a matter of procedure which could be amicably arranged among the nations of the world.”97 Given the systemic and sustained oppression of indigenous peoples around the globe, further transnational alliances will be needed to realize the aspirational promise of transnational law to “deal out jurisdiction in the manner most conducive to the needs and convenience of all members of the international community.”98 While a “transnational turn” has become prominent in American studies generally, Piatote notes that “it has, for the most part, had relatively little to do with Native American studies.”99 It is time to make this turn, not only in Native American studies but in law and literature approaches to Native American texts as well.

The transnational law and literature approach modeled above foregrounds the history of tribal sovereignty and the continued difficulties tribes face in maintaining and reclaiming jurisdiction for prosecuting crimes like Linden’s. But The Round House also, crucially, relies on Indigenous concepts and terms that may allow us to reimagine just outcomes as well. In its formal integration of traditional law concepts and precedents through Mooshum’s uninterrupted, unconscious stories of clan and tribal justice, the novel does not assume a hierarchy of knowing that privileges the written over the oral. Transnational law and literature frameworks can facilitate a decolonial understanding of sovereignty and knowledge, as well as a fuller appreciation of the novel’s representation of US federal law and the Supreme Court opinions that have yielded the fragile sovereignties of contemporary tribal law.

Given this shift, I want to conclude by considering how transnational law and literature approaches invite us to revisit law and literature alike from different angles, and so I return to the novel’s opening metaphor of rescuing the foundation from the gradual erosion of tribal sovereignty. At the beginning of this chapter, I suggested that Joe and his father’s removal of the invasive tree roots symbolized federal law’s encroachment on tribal sovereignty, destabilizing its foundation. But from a different angle, we might reverse the way this metaphor works; instead, we might read the ostensibly “rock hard” foundation of federal law as susceptible to the tendrils of tribal court decisions, which assert themselves slowly and chip away at the colonial foundations of federal and state law. In the same chapter “Justice” discussed earlier, Joe assumes that the case Tommy Thomas et al. v. Vinland Super Mart et al. is “an ordinary enough case” and is disappointed that it seemed not to contain the “the greatness” and “the drama” he imagined his father’s courtroom to contain.100 The case, which pointedly involves Linden Lark’s parents and their gas station, concerns a surcharge fee that they added to vulnerable tribal members’ purchases. In their defense, the Larks claimed not only that “it was a way to recoup losses from shoplifting” but also that “the Tribal Court did not have personal jurisdiction over them or subject matter jurisdiction over the transactions.”101 Their gas station occupies fee land but is surrounded on all sides by tribal land. Joe’s father clarifies the import of the case in this way: “I was able in that case to claim limited jurisdiction over a non-Indian owned business. […]The case held up on appeal. There was some pride in his voice.”102 Like the tenacious tendrils relentlessly invading the pocked stone, his judicial decision sought a hold from which to extend the tribal court’s reach. After Lark’s death, Joe returns to these memories to make the connection between the legal decisions and weeding explicit. He remarks, “How tough those roots had clung. Maybe they had pulled out the blocks that held our house up. And how funny, strange, that a thing can grow so powerful even when planted in the wrong place. Ideas too, I muttered. Ideas. Dad’s case law, the Cohen, and that hot dish.”103 Even if the tree roots had compromised the blocks of the foundation, as Joe speculates, the house clearly has not fallen down. Though “in the wrong place,” the roots adapt to and in turn also modify their environment.

One final, fitting metaphor embodies the novel’s law and literature project as it relates to tribal sovereignty—the “hot dish” alluded to. After Lark is released from custody, Joe angrily confronts his dad, “You’ve got zero authority, Dad, one big zero, nothing you can do.”104 His father responds by removing an old moldy casserole from the refrigerator, dumping it on the table, and laying a carving knife on top. Various other utensils are stuck vertically into the casserole, circling the knife. He takes a few butcher knives and perches them “precariously on top of the other silverware.”105 He explains to his perplexed son, “That’s Indian Law.”106 What he means by this, of course, is that the foundation Indian law rests on is rotten, full of decisions such as Johnson v. McIntosh,107 whose “extra incidental wording” allowed the government to “strip away all Indian title to all lands viewed—i.e. ‘discovered’—by Europeans.”108 He points to Oliphant v. Suquamish, discussed earlier, as another decision that he would “abolish right this minute if I had the power of a movie shaman.”109 When pressed on how he can bear to continue his work if the foundation is so rotten, Joe’s father rearranges the utensils until they stand autonomously, and explains:

These are the decisions that I and many other tribal judges try to make. […] We are trying to build a solid base here for our sovereignty. We try to press against the boundaries of what we are allowed, walk a step past the edge. Our records will be scrutinized by Congress one day and decisions on whether to enlarge our jurisdiction will be made. Some day. We want to prosecute criminals of all races on all land within our original boundaries. Which is why I try to run a tight courtroom, Joe. What I am doing now is for the future, though it may seem small, or trivial, or boring, to you.110

The decisions Joe’s father and other tribal judges make facilitate the important work of slowly expanding their reach, like tendrils inching toward a seemingly impregnable foundation. Additionally, opinions such as the Francis Whiteboy decision can embed indigenous concepts and ways of knowing that can serve as precedents in future cases. Through the suggestion that Linden Lark may be understood as a wiindigoo, the novel allows us to imagine—and perhaps eventually, realize—an ideal justice to transcend the “best-we-can-do” justice presently possible.111
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Chapter 49

 Representing Transnational Law: Drone Warfare and Transnational Legal Text


Jothie Rajah




I. Transnational Law and Cultural Representations

What can entertainment media tell us about a contemporary concept of law that is being transnationalized, and why should scholars, practitioners, and policymakers pay attention to ostensibly fictional representations of law in transnational contexts? In this chapter, I consider representations of transnational law through an analysis of Gavin Hood’s 2016 film on drone warfare, Eye in the Sky (Eye). Eye is driven by a compelling narrative tension: a child is likely to be harmed if a missile is launched at a room occupied by terrorists loading suicide vests with explosives. But if this child is not risked (sacrificed?) and the terrorists conduct their planned suicide mission, a minimum of eighty civilian deaths is the probable result. With lives at stake, we watch a transnational alliance of elite, mid- and low-ranking American and British state actors debate law, the rules governing drone strikes, and accountability to publics, as the decision is made to conduct the targeted killing. Dramatizing questions of law with regard to events across nation-state borders, alongside fascinating displays of technology, Eye offers a valuable representation of how a very specific account of law is being transnationalized in relation to the secretive workings of drone warfare.

In terms of broader analytic concerns in the field of transnational law, Eye expresses a number of crucial but essentially contested concepts: the amorphous meanings, uncertain legality, and expansive actors relating to “security”; the operations of globalized, militarized policing and surveillance in relation to “counterterror”; and the role of technology in the current context of militarized imperialism. In these ways, Eye articulates both contemporary and future-making questions core to law in relation to the manner in which the United States, “the one and only global state with strategic interests and military deployments spread around the entirety of the globe,”1 exercises and legitimizes its power. Sovereignty, in its conventional liberal understanding of state control over populations and territory, is exposed as a legal-political fiction2 when the film features a transnational military alliance in which a former Western imperial power (the United Kingdom) and a contemporary Western imperial power (the United States) exert control over populations and territories in the continent of Africa.

Contextualized by these broader and urgent questions for transnational law, this chapter shows how Eye depicts shifts in public law valorizing “security” above all else, and the manner in which these shifts entail “regulatory governance processes…[that are] inter- and transnational.”3 Importantly, the film depicts how security’s regulatory processes escape the entrenched dualist categories, domestic/international; public/private; fact/fiction.4 The primacy of security in transnational law’s simultaneously public and private, domestic and international dimensions is represented by Eye’s discarding of legal and judicial processes, as well as the discarding of institutions otherwise associated with liberal democracies. Instead, an alternative legal system is represented. This alternative legal system, Eye shows us, is informed by the regulatory governance processes Zumbansen highlights as a key feature of transnational law. This alternative legal system is populated by social actors relevant to a militarized civil sphere5 and to the counterterror state.6 Against liberal democracy’s exaltation of transparency of state power and accountability to publics, this alternative legal system unfolds in sites removed from the public eye. In this alternative legal system, regulatory force lies with kill lists, rules of engagement, and “collateral damage” estimates.7 In this alternative legal system, it is military and counterterrorism personnel (not lawyers, and certainly not politicians!) who can be trusted to be protective of innocence and ethical in their decision-making. In short, Eye convinces us that the experts able to meet the demands of contemporary counterterror operations are military, technological, and counterterrorism experts who are operating beyond the sphere of both nation-state sovereignty, and of liberal legal institutions and values.

Building on transnational law’s inherent interdisciplinarity and the manner in which “transnational law,” as concept, category, and methodology, challenges entrenched legal doctrinal and disciplinary parameters,8 this chapter draws on two strands of scholarship relevant to grappling with representations of transnational law. First, I engage with Robert Cover’s influential argument regarding the meaning-making that occurs through the co-constitution of law and narrative.9 For Cover, “[t]he rules and principles of justice, the formal institutions of the law, and the conventions of a social order” are situated within “narratives that locate it [law] and give it meaning.”10 Drawing on Cover, this chapter shows how narratives of responsibility to protect, alongside performances of technological superiority, justify a transnationalized understanding of law scripting preemptive and extralegal violence.

Second, in addition to interdisciplinary scholarship on law and meaning-making narratives, this chapter draws on scholarship illuminating news and entertainment media’s enmeshments with the US state.11 This body of scholarship analyses the US state’s acute awareness of media’s role in shaping public opinion and affect and how, in turn, this awareness shapes and frames mainstream media’s representations of war.12 Through an interdisciplinary lens, law is understood to be pervasive (as elaborated below, such that representations of law’s meanings, values, and processes enter the public sphere through cultural texts such as news and entertainment media and images. In other words, representations of law are not limit to conventional, doctrinal, legal text, such as legislation and judgments. Delving into representations of transnational law through the apparently nonlegal medium of cultural text is consistent with transnational law’s interdisciplinary attention to the multiple strands that weave into the fabric of law’s transnational expressions.13

II. Approaching Transnational Law through Interdisciplinarity

A concise elaboration of how these bodies of thinking inform this chapter’s analysis may be helpful. First, what does it mean to analyze law in relation to language and narrative? Interdisciplinary understandings of law informed by critical theory reject doctrinal law’s modernist segregations from other facets of the social. Instead, law is treated as pervasive, “the creation of a world of meaning” constituted by “acts of language [that] are actions in the world.”14 In keeping with these interdisciplinary approaches to law, I understand “language” capaciously to include images, sound, gesture, and affect.15 The enormous value of turning to cultural texts, like Eye, to discern these worlds of meaning—worlds of meaning including but also beyond law as positive rules—is that an expansive, interdisciplinary understanding of law’s pervasive presence and forms of expression in broader culture is enabled. This understanding perceives knowledge and law in material, affective, and embodied senses. In her influential text on legal theory, Margaret Davies explains the importance of dismantling siloed thinking as to law’s sites and expressions,

[W]e think that there is some place that [knowledge] comes from which is external to ourselves. […] [A]gainst this I would like to suggest that there are no rules out there […] but that they exist only in reality, that is, only because we live them, we continually create and transform rules as we exist. There is no absolute place where they are all fixed, and to which we can refer to find their authentic form. Law is embodied, as we are and denying this is only a way of making life and law easier by pretending that rules are an absolute justification.16

The interpretive engagement of reading for law in cultural texts is an engagement through which reality and representations of both fact and fiction are actively mined for the creation, expression, and transformation of rules. This interpretive engagement involves expanding the analytic gaze so that law continues to be understood, at one level, as the “uniquely authorised discourse for the state,”17 even as critical and postmodern philosophies of law point us to embracing, as law:

everything—from literature to science, and everyday experience. The whole world is structured by laws of one sort or another. The law is a form we cannot avoid, whatever its substance. We think and act in relation to laws. There are laws of social behaviour, laws of language, laws relating to what counts as knowledge and what doesn’t, and laws which say that […] law itself must be clearly distinguished from other sorts of inquiry. […] But how can law be even conceptually separate from its context?18

While it is tempting to discount the effects of entertainment media, recent scholarship tracing associations between media corporations and the US state caution against such an easy foreclosure. Specifically, when it comes to the United States, media scholars highlight the contemporary “intensification of the relationship between the Pentagon and the entertainment industries.”19 From at least the 1991 Gulf War, “the locus of battle had migrated from the battlefield to the home front. The ingredients necessary for victory…increasingly meant building a sophisticated public relations apparatus, fostering a more compliant press, and placating a nervous and reticent population.”20

In addition to the US state’s tighter control of news media’s coverage of war,21 a vast network “across space and time” with “Matrix-like social effects”22 informs “the military-industrial-media-entertainment network.”23 These networks and affiliations linking the US state and entertainment media problematize and dismantle distinctions between fact/fiction, news/entertainment, and state/nonstate. In short, this chapter shows how representations of transnational law scripted for popular consumption through the vehicle of entertainment media illuminate insidious rule- and norm-making conveyed through texts we tend not to think of as legal.

A final note on methodology relates to the close reading of text and the approach of entering broad sociolegal questions through single textual examples. This chapter draws on the sociolinguistic subfield of Critical Discourse Analysis (CDA).24 CDA is informed by critical theory on language and power, in particular, the work of Michel Foucault, Pierre Bourdieu, and Jürgen Habermas. CDA seeks to render explicit underlying meanings and social relations so as to uncover that which may be hidden or normalized. In CDA, close reading of text is highly valued because each and every instance of text is understood to yoke the macrocosm of society to the microcosm of a particular text. Because every instance of text expresses the conditions of possibility that are the larger structures of the social, the task for the scholar is to uncover the histories, politics, ideologies, and social relations embedded in, and occluded from, a text. Thus, through the lens of CDA, a single instance of text can validly lead to an excavation of broader social and political dynamics. Through close analysis of text, the goal is to analyze the ways in which one text relates to other texts (intertextuality) as well as to historical and synchronic contexts. It is, collectively, these literatures and approaches that inform my interpretive reading of transnational law in Eye.

III. Transnational Law and Drone Warfare

Engaging with a film on drone warfare offers a valuable entry point for delving into how representations of an imperial and belligerent concept of law are being transnationalized. Additionally, despite the escalation and intensification marking drone warfare,25 and despite the fact that we live in an era of visual culture, for those of us in the Global North, drone warfare has become backgrounded, almost invisible, and normalized.26 This backgrounding reflects, in part, the US state’s careful management of how drone warfare is represented. The state’s capacity to disproportionately manage representations of drone warfare reflects dynamics of secrecy at the heart of drone warfare’s operations. The New Yorker’s Jane Mayer explains how the US government runs two drone programs. One of these programs—the military’s—is public and operates in recognized war zones. The military’s drone warfare program thereby extends conventional warfare. However, there is a second drone warfare program, run by the secretive CIA. The CIA’s drone program “is aimed at terror suspects around the world, including in countries where U.S. troops are not based.…The [CIA] program is classified as covert, and the intelligence agency declines to provide any information to the public about where it operates, how it selects targets, who is in charge, or how many people have been killed.”27

Secrecy goes to the heart of some of the “considerable questions of democratic oversight and legitimacy” troubling transnational law.28 A related expression of the secrecy through which drone warfare is managed has to do with fractures and dissonances between what the state tells us and what we learn from scholars and activists. In official discourse, drones are repeatedly celebrated for being “clean,” “precise,” and “surgical.”29 But Gregoire Chamayou flags the importance of distinguishing between precision in terms of firing accuracy and the uncontainability of the so-called kill and wound radii”

There is a crucial difference between hitting the target and hitting only the target…One cannot help wondering in what fictitious world killing an individual with an antitank missile that annihilates every living being within a radius of 15 meters, and wounds all those within a radius of 20 meters, can be reputed to be “more precise.”30

Chamayou also points to the confusion between “the technical precision of the weapon and its capacity to discriminate in the choice of targets.”31 “The fact that your weapon enables you to destroy precisely whomever you wish does not mean that you are more capable of making out who is and who is not a legitimate target. The precision of the strike has no bearing on the pertinence of the targeting in the first place.”32

The acuity of Chamayou’s analysis is borne out by Los Angeles Times journalist David Cloud’s important article, “Anatomy of an Afghan War Tragedy,” published almost a decade ago in 2011.33 Cloud, an investigative journalist, drew on interviews and on transcripts of drone operations obtained through Freedom of Information Act requests. With this material, Cloud reconstructed a February 2010 operation in which the US Air Force launched an attack by drone and by helicopters that relied on drone surveillance. In this attack, according to Afghan villagers, twenty-three civilians were killed, including three- and four-year-old children. The United States said that fifteen, maybe sixteen were killed, but conceded that the victims were all civilians. Cloud’s work shows how the grainy images of drone surveillance were interpreted in a way that expressed “the palpable hunger to attack” of drone operators.34

Attentive to how cultural text transnationalizes particular concepts of law, the section that follows shows how Eye dazzles us with first, technology, and second, with an acute questioning of the category “law,” to distract us from two troubling corollaries of drone warfare. These corollaries are, first, de-democratizing and dehumanizing concealments and erasures that accompany drone warfare; and second, a remaking of lawful authority and of nation-state sovereignty through a dramatization of the (highly contested) international law principle, responsibility to protect.35 In the process, by rendering visible a particular set of actors, narratives, and questions, while concealing and erasing others, Eye legitimizes drone warfare and valorizes its actors, institutions, practices, and technologies. As text, Eye illuminates popular culture’s role in scripting and securing legitimacy for secrecy relating to both law and the asymmetries of drone warfare.

IV. Transnational Law as Spectacular War

Eye opens on a scene of familial warmth and domestic togetherness. Words on the bottom left corner of the screen inform us that the place is Kenya, and the time is 7 a.m. We are introduced to a little girl, Alia, in the outdoor space of her family’s very simple home; a home that appears to have been built out of scavenged and somewhat makeshift materials. The space is adjacent to an outdoor oven. Alia’s mother sets bread into this oven with a baking peel. The parents have calm, loving demeanors and use endearments when speaking to the child. Alia stands next to her father, who is putting the finishing touches to a hoop that Alia receives with excitement. “Go play,” her father instructs her. Alia spins and twirls inside the hoop with an entrancing, lyrical grace. Then the camera moves up and away to show us a jarring contrast: on the other side of the cinder-block wall separating the family’s compound from the street, men in camouflage uniforms stand in a jeep with a machine gun set on a tripod,36 patrolling the neighborhood.

Mirroring the act of surveillance but discarding its brute militarism, and surpassing the limits of the human eye, the camera moves further up; a scope and scale of vision that, as viewers, we understand to be the drone’s seeing, the “eye in the sky” for which the film is named. On our screens, the panorama encounters an overlay: crosshairs. This aiming, framing, visual device is a signifier of the drone’s seeing: precise, calibrating, factual, because mechanical. Crosshairs “endow the spectatorial eye with the symbolic function of a weapon.”37 In this film, just as the drone is “an eye turned into a weapon,”38 our gaze too has become weaponized.

With lives at stake, we watch military personnel, cabinet ministers, the British Attorney General, and the Senior Legal Advisor to the US National Security Council debate questions of law as the decision is made to conduct the targeted killing. In the process, against the urgency of a ticking bomb scenario,39 these various lawyers, politicians, and military personnel express competing values and understandings of law and reality. In other words, Eye is animated by jurisprudence: “the philosophical questions which are asked about legal systems.”40 And because the film’s contestation around law and values centers on high-end weaponry, it is a jurisprudence of spectacular war that is being enacted. With spectacular war, as Roger Stahl explains, rather than a political, social, and media environment that “work[s] through appeals, explanations, and justifications to a citizen acknowledged to be in a decision-making position,” a discourse is produced “that dazzles the citizen subject into a submissive, politically disconnected, complacent, and deactivated audience member.”41 For Stahl, “spectacular war does not examine the legitimacy of military action so much as it inserts itself into the momentum of an inevitable conflict.”42

In Eye, despite the sharp contestation around law and rules that characterizes much of the film’s dialogue, the film’s plot, characters, and affect, reinscribe many of the justificatory premises of the war on terror. In other words, while the legitimacy of military action appears to be examined, in keeping with the logics of spectacular war, the contestation around the legitimacy of the attack is inserted into the momentum of a conflict that is treated as inevitable. A key attribute of spectacular war is technofetishism, “the worship of high-end weaponry…ascribing weapons an inherent virtue or beauty [and] positioning military hardware at the center of the television war drama.”43 Legitimacy and technofetishism are entwined in Eye, in that the cleverness and sophistication of the technology we are shown does present a seductive vision of the military apparatus as an apparatus very much engaged with law. At all times, however, the film frames drone warfare and its law44 as secret. In keeping with other films characteristic of spectacular war,45 Eye participates in producing us as passive audiences; audiences who acquiesce to the film’s basic assumptions; authorizing and legitimizing the conjoined projects of security and counterterrorism by powerful Western states.

V. Law as Spectacle

In a review of Eye on a public media website, Mark Jenkins characterized this film as interlacing “a thriller with a courtroom drama.”46 The spectacle of something very like a courtroom drama is indeed generated in that Eye features lawyers,47 hierarchies of authority,48 rules of procedure,49 and dynamics of adversarial argument in which precedent,50 rights51, and law are repeatedly invoked. Performances of rational legal authority’s familiar features work, in these ways, to impart a legitimizing resonance; affectively suggesting that liberal legality is sustained through drone warfare.

However, Eye departs from the standard courtroom drama52 in two important ways. First the role of “witness” is (primarily) scripted for machines. With our weaponized spectatorial eye53 framed by a range of differently marked crosshairs, we see what the various drones show us. Indeed, the film’s plot and pace is quickened when the tiny, discreet (and therefore fascinating) beetle-shaped drone reveals the process of two suicide vests being loaded with explosives. In Eye, what the drones show us operates like the incontrovertible facticity of proof in a courtroom drama; a facticity of seeing that distracts us from the questions that are, in Nasser Hussain’s words, eclipsed.

[T]he accuracy of the drone’s eye structures more than vision; it shapes how we think about, talk about, and evaluate a bombing. We focus in on the target, the moment of impact. We dispute how contained or collateral the damage was, how many civilians died alongside the chosen target. These questions begin to eclipse all other questions about the global military apparatus that makes the strike possible or about civilian injury that goes beyond body counts.54

The global military apparatus that makes the strike possible relates to the second key departure from the genre of courtroom drama: events do not unfold in a single courtroom, nor is the contestation enacted primarily between legal professionals. Instead, the “courtroom” is a technologically networked space across many sites, and military personnel are principal advocates. Two sites for this networked courtroom are in England. Colonel Powell runs the operation from Basement Three of the Permanent Joint Head Quarters in Northbrook. A room with no windows, Basement Three features a large wall of screens and a team of Colonel Powell’s subordinates operating computers and electronic devices too complicated for us to understand. On the wall of screens, however, we see what they see on their various screens, as well as images relayed from other sites around the world. Alongside the dialogue’s frequent invocations of the category law, everyone in this room wears an army uniform. In this way, law’s conventional distinction between civilian/military is visually collapsed; normalizing what Catherine Lutz calls the militarized civil sphere.55

The second English “courtroom,” mimicking perhaps a superior court, is the beautifully appointed Cabinet Offices Briefing Room A. This venue has the slightly sinister acronym COBRA. Sunlight streams through large windows perpendicular to a wall equipped with a screen. Only one person in this room wears a uniform: Colonel Powell’s superior, Lieutenant General Benson. Benson sits at the head of a conference table along with the Attorney General, the Minister of State for Foreign and Commonwealth Affairs, and Angela Northman,56 the Parliamentary Under-Secretary of State Responsible for Africa, who the one woman57 in the room. On their wall of screens, these elite actors see the same images on the wall of screens in Colonel Powell’s Basement Three room; images which include those relayed from drones managed by the US pilots sitting in the industrial-looking metal box in Nevada that is their ground control station. When the Senior Legal Advisor on the U.S. National Security Council calls in from the White House, we see her on these walls of screens. When the British Foreign Secretary calls in from Singapore to ask, “Gentlemen, what action is being legally recommended?,” we see him on these walls of screens, too.

In spilling beyond the container of nation-state jurisdiction, and beyond the walls of a conventional courtroom, Eye dramatizes some of transnational law’s scales and spaces. In connecting events and people across four continents—Africa, Europe, North America, and Asia—Eye shows us something of what this means. As a corollary of spectacular war, just as the military officers, politicians, and lawyers in the film invest trust in images on screens relayed from multiple places, our (spectator-consumer) sense of the total picture comes from watching. The single screen that we watch repeatedly multiplies into the film’s many screens. Eye is a film that mirrors our act of watching such that the familiar tropes of law—adversarial argument relating to precedent and rights, lawyers invoking rules of procedure—become entwined with spectatorship and virtualization. With Eye, images—“the equivalent of an ammunition supply”58 in industrialized war—eclipse key issues even as they reconfigure and represent transnational law.

The spectatorship and virtualization59 of Eye is almost befuddling: we engage in spectatorship and virtualization; the film shows us others engaging in spectatorship and virtualization; and the film convinces us that a transnational technological network of spectatorship and virtualization is central to the functioning of a secretive form of warfare imperative to our safety. Part of what dazzles us into submissive acceptance is the message that the technological apparatus and transnational alliances of drone warfare and the “war on terror” are all too complex for any single, civilian, non-expert individual to comprehend. In its geographic scope alone, the film convinces us of a spatial and technological complexity beyond our grasp. In short, technology’s capacity to almost-instantaneously span space and time, alongside the dynamics of spectatorship and virtualization, become part of the enmeshments of technofetishism, transnational law, and spectacular war inherent to Eye.

VI. Responsibility to Protect

In dramatizing a form of international administration “premised upon the separation of title to and control over territory in the decolonised world,”60 and in its depiction of the spaces, technologies, and expertise of contemporary global security, does Eye narrate and legitimize the controversial international law concept, responsibility to protect?61

Conceptually, the responsibility to protect asserts that the lawfulness of authority—both local and international—flows from the factual capacity and willingness to guarantee protection to the inhabitants of a territory. This argument for the lawfulness of authority does not prioritize self-determination, popular sovereignty, or other romantic or nationalist bases for determining who should have the power to govern in a particular territory. Rather, it asserts that authority, to be recognized and respected, must be effective in guaranteeing protection.62

In its depiction of an urgent desire to protect Alia while also protecting the probable eighty civilian victims of a double-suicide bombing, Eye represents a decolonized nation-state with what is considered a triggering condition for responsibility to protect: the factual incapacity to guarantee protection to its inhabitants. In Eye, the territory in which the targeted killing will take place is, technically, Kenya. But Kenyan territorial sovereignty is fractured: Alia’s family lives in a neighborhood controlled by al-Shabaab extremists in which the inhabitants we see appear to be either Somali refugees or al-Shabaab militants. Presumably, all who occupy this particular space are known, as well as biologically, visibly, and culturally marked such that outsiders are immediately identifiable as trespassers.

So stark is the territorial exclusion that the Kenyan army commander liaising with Colonel Powell instructs a Kenyan intelligence operative not to endanger himself by entering that space. At a point of entry as concrete as any walled and barbed-wired national border, the Kenyan intelligence agent who has followed suspects from the airport to a pleasant Nairobi residential neighborhood turns away the moment those suspects enter the al-Shabaab-controlled area. Once the car carrying the known al-Shabaab leaders and the newly arrived young men—one a US national, the other a UK national—enters the al-Shabaab-controlled area, drone surveillance reveals Susan Danford among the passengers leaving the car and entering the building next to Alia’s home. Danford, a British national, is a suspected terrorist and the prime target of Powell’s initial capture mission. On spotting Danford, Colonel Powell immediately asks the Kenyan commander to find a way to “put a man on the ground.” The man who is sent is a Somali working with Kenyan intelligence.

In keeping with the border that excludes Kenyans from this space, those in control rule in a manner that expresses a very specific relationship between territory, authority, and forms of law. Al-Shabaab’s law, we are shown early in the film, takes the form of extralegal executions: a restless Colonel Powell rises from her bed at 4:15 a.m. to watch, in her study, a video clip of al-Shabaab shooting to death a bound and shackled intelligence operative who had been working with the Kenyan-Anglo-American alliance. Al-Shabaab’s law also takes certain extremist forms repressive of women. This extremism is conveyed in an early moment in the film in which we see a bustling marketplace. As if out of nowhere, a young woman’s exposed wrists (her sleeves conceal three-quarters of her arm) are hit by a disciplining stick. The man policing the space and the woman is simultaneously interrogating and accusing, “Why aren’t your wrists covered?” We are shown that he wears an army uniform, and the woman complies with his demand that she leave the public space of the market.

Coherent with this narrative strand on the repressive policing of women, a customer seeking Alia’s father’s bicycle repair skills chastises Alia’s father when she, a child intent on play, picks up her hoop and starts circling within it. Immediately afraid, apologizing to the customer, her father stops her. Once the man is safely beyond the wall, her father warns Alia; explaining, exclaiming, “These people are fanatics. Never play in front of them!” One of the ways in which Alia’s family is sympathetically portrayed to us (a “Western” audience) is that Alia’s parents do what they can to give Alia an education; instructing her surreptitiously in their home, hiding her books under sofa cushions when there is a risk that the books might be seen by a stranger. In this territory which is simultaneously Kenyan yet not Kenyan, as long as she is dressed in a certain way, Alia can safely be in public, as a girl and a child, to sell bread, but she cannot safely be seen to play, nor can she safely be seen to be acquiring literacy and numeracy.

Through the enforcement of certain forms of repression and through the vigilance and violence of men—some armed and in uniform—we are shown that Kenyan territory harbors those who threaten the lives of Kenyans (the probable targets in the prospective shopping-center suicide bombing) and those who, in different ways, threaten Alia’s capacity to grow into the kind of adult who, as Nan Seuffert notes,63 represents hope for a liberal, democratic future. In short, the law at work in this territory is not Kenyan. In keeping with the logics of responsibility to protect, the lawfulness of international authority over this territory flows from the factual incapacity of the Kenyan state to “guarantee protection to the inhabitants of the territory.”64

VII. Women Who Lead; Women Who Serve

Crucially, however, just as responsibility to protect is inherently neocolonial in its logics, ideology, and operations,65 Alia’s vulnerability also seems in troubling continuity with colonial ideologies. Drawing on Gayatri Spivak’s highly influential work, Seuffert highlights that, as a vulnerable, brown, girl-child, Alia perpetuates the colonial justification of “white men saving brown women from brown men.”66 Indeed, the post-9/11 context has “re-vitalised Orientalist tropes and representations of backward, oppressed and politically immature women in need of liberation and rescue through imperialist interventions.”67

Alia’s sacrifice (she is the single instance of “collateral damage” that we are shown) draws attention to the roles assigned to women in this film. The operation is led by a woman, Colonel Powell, and the a-typical terrorist, Susan Danford, is an English woman whom Powell has pursued for six years. At one level, these roles appear to render race irrelevant; pitting English women against each other such that the vile terrorist is a foil to the virtuous warrior. But to what extent do the roles of woman warrior and woman terrorist function to mask the patriarchal cultures and violence of two belligerent institutions: the army and extremist terrorism? Possibly, the leadership assigned to women works in Eye, by “fram[ing] militarism to appeal to viewers historically the most resistant to the military: women.”68

The casting of women as leaders takes on a second troubling dimension: in different ways, both Powell and Danford play a part in killing a girl-child.69 Symbolically, does Eye suggest that women who lead are rendered somehow murderous? Both Powell and Danford are depicted as directing their activities to taking life. There is a troubling misogyny at work in the way Powell and Danford mirror each other as threats to Alia. Augmenting the tainting of women as leaders in Eye is the fact that Angela Northman, the Parliamentary Under-Secretary of State Responsible for Africa, the only woman present in COBRA, is the person whose dialogue includes the single most cynical and power-serving sentiment expressed in this film. Bearing in mind that Eye is a film replete with self-serving utterances (primarily from politicians and lawyers), it is this one woman in COBRA who suggests that perhaps they (the decision-makers) should do nothing to prevent the suicide bombing. She says, “Politically, I’d rather point to al-Shabaab as murderers of 80 people shopping than have to defend a drone attack by our forces that killed an innocent child.” Her savvy assessment of what the Attorney General characterizes as “the propaganda war” leaves the room shocked and silent for a few moments.

In contrast to the women who lead, in Eye, the women who serve (for example, Carrie Gershon, the sensor operator who works alongside Steve Watts in the Nevada Ground Control Station, Lucy Galvez, the woman who conducts the image analysis from Pearl Harbor, Hawaii, Alia’s mother, the women who buy bread from Alia in the market) do not endanger life. Misogyny in Eye takes on a sinister but subtextual form; fronting women in power as emblems of a desirable gender equality even as it suggests that power dehumanizes women.

In summary, by establishing the failure of the Kenyan state to protect first, its own population from suicide bombings, and second, girls and women from the misogyny of al-Shabaab, the stage is set for the (Western, imperial) rescuing mission at the heart of responsibility to protect’s logic of intervention.70 Accordingly, under the terms of responsibility to protect’s moral internationalism,71 a British-led military and intelligence operation, in collaboration with the United States and Kenya, is a lawful expression of authority. In the fabric of transnational law woven by Eye, responsibility to protect becomes a convincing, compelling feature of the alternative legal system central to our contemporary “perpetual war.”72

VIII. Spectacular Concealing

Given the potency of spectacular war and technofetishism in Eye, it is ironic that much of the critical acclaim for the film centers on its representation of deliberation.73 This acclaim fails to notice that should these debates occur off screen, between lawyers, politicians, and the military, we, as publics, would not be aware of them because the legal system of the counterterror state features secrecy as “a core tool” and “an ever-expanding practice.”74 With Eye, the explicitly jurisprudential script almost acts like a decoy. The characters’ shared abhorrence for taking an innocent life and the consequent contestation around law, liability, and responsibility, distracts us from a larger discourse of concealing that the film participates in.

This concealing is easy to miss for two reasons. First, the authenticating affect of “fact” threads through Eye in a range of ways: the actors playing Alia and her parents are actual Somali refugees;75 Susan Danford’s character is probably based on the British national, Samantha Lewthwaite, whom the British tabloid press has characterized as a “terror fugitive.” Lewthwaite is believed to be behind certain terrorist attacks in Kenya;76 director Gavin Hood’s and writer Guy Hibbert’s numerous interviews with military officials inform the script;77 the script draws on British procedure for drone strikes on its citizens detailed by The Economist78 and on leaked US secret documents published on the website “The Intercept.”79 Additionally, the Permanent Joint Headquarters in Northwood80 and Creech Air Force Base81 are actual UK and US military facilities. A further resonance with the ballast of “fact” is attributable to the manner in which Eye’s depictions of drones have been assessed as realistic, with “a lot of cutting edge tech.”82 The invocations of actual military facilities, and the assessment that the cutting edge tech is realistic, suggest that like other films of “militainment,”83 Eye has been made with the cooperation of state militaries.

A second reason that the dynamic of concealing is elusive in Eye is that, in appearing to show us what states won’t reveal, and in the dynamics of spectatorship and virtualization, visibility stands in for transparency.84 The distinction between visibility and transparency points to a crucial difference between the courtroom trial and Eye: the courtroom is, in general, a public space. The visibility of events in a courtroom expresses the principle that law must have the capacity to scrutinize power, and to hold power accountable. In Eye however, law’s visibility is recalibrated, through secrecy, in the service of national security.

If visibility stands in for transparency in the mainstream visual culture of the war on terror as Liam Kennedy has argued,85 then it is important to note that spectacles of concealing are also achieved when Eye shows us secrecy in terms of space, and relatedly, in terms of law’s record. With the Basement Three command center, COBRA, Creech Air Base, and the Image Analysis Unit, we enter highly secure state spaces from which publics are excluded. When Colonel Powell briefs the Americans, she instructs them that the mission is classified top secret. When the suicide vests become visible and Alia’s proximity puts her at risk, the politicians demand assurances that secrecy will be maintained and that there is no risk of a video of the drone strike leaking and being posted on YouTube.

Drawing on Jodi Dean, Joseph Masco highlights that secrecy, when acquiesced to by a public, engenders a de-democratizing “conspiratorial subtext to everyday life…[with] collective assumptions about the secret state.”86 Reviewing scholarship on secrecy and contemporary US imperialism, Masco draws on Chalmers Johnson to argue:

Since U.S. covert operations are by definition unknown to U.S. citizens, actions taken around the world in response to them are literally unintelligible to U.S. citizens. Secrecy works here in a doubled fashion to enable state actions that might not be supported if they were subjected to public debate while at the same time denying citizens a means of understanding the long-term political effects of U.S. global activities.87

In keeping with the unintelligibility engendered by the secrecy of covert, overseas US operations Eye reproduces dominant US discourse on terrorism88 in two important ways. First, the terrorist violence in Eye is presented as without cause or context, and, second, with one exception, the terrorists are cardboard figures conforming to identity stereotypes. The (very) slightly less cardboard figure is the gender and racially a-typical terrorist, Susan Danford. When briefing the American members of the team, Colonel Powell explains Danford as someone who had “a troubled childhood,” converted to Islam at fifteen, and met the man she married, a British national of Somali descent, in a West London mosque. Danford’s story is sketched out in this very skeletal way. Apart from a brief moment of explanation for the terrorist violence offered early in the film when, along with Powell, we watch the video news clip on al-Shabaab’s summary execution of the intelligence agent,89 there is no effort to explain or contextualize al-Shabaab, the British Somali who is married to Danford, or the readiness to don suicide vests of the two very young men (so young as to be on the cusp of childhood); one who grew up in the United States, the other who grew up in the United Kingdom.

In decontextualizing contemporary terrorists and terrorism, Eye also perpetuates the war on terror trope that terrorists are “evil, barbaric, and inhuman while America and its coalition partners are…heroic, decent, and peaceful—the defenders of freedom.”90 In Eye, none of the state actors is portrayed as fueled by racism, righteous nationalist rage, or, in the way of the Iraq War, by a heavy metal soundtrack.91 Instead, with self-serving politicians, and responsibility-avoiding lawyers as foils, the film portrays military and counterterrorism personnel as the most ethical, selfless, and heroic among the dramatis personae. Against the considerable body of scholarship that shows how drone warfare engages a distancing, dehumanizing optic,92 the two young US Air Force officers in their Nevada ground station are shown to be intimately invested in protecting and saving Alia.

In this film, the drone pilot and his sensor operator are beautiful and young; a man and a woman who stand in as symbolic parents for Alia. Their virtual relationship with Alia, their care and concern for her, could not be more unlike the verbal violence and dehumanizing interpretive frames deployed by actual drone teams.93 In sharp contrast to Eye’s representation of how drone operators conduct themselves, transcripts of actual drone strikes show, in the language the operators use, in the many expletives deleted by the government censor, and in the eager anticipation to engage in the act of killing, dynamics of hatred toward a foreign Other, and a troubling dehumanizing of their victims.94

In Eye, Colonel Powell and her superior, General Benson, make the decision to conduct the strike, despite the risk to Alia, because of the greater number of innocent lives at risk should they not preempt the suicide bombings. We are shown that making these decisions and operating the technologies that surveil and kill, thoughtful, likable individuals are burdened and distressed. By the end of the film, the mission is accomplished, but there is no celebration.

Thus far, this chapter’s interrogation of how transnationalized accounts of law are represented has focused on narrative, images, and dialogue. A further attribute of representation has to do with the broader dimension of sound. A brief consideration of the soundscape of the film offers a troubling detail.

In his influential essay, A Phenomenology of Drone Strikes, Nasser Hussain has drawn attention to “the chronic and intense harm continuous strikes wage on communities.”95 Consistent with the troubling silences and erasures that mark debates in the United States on drone warfare,96 the soundscape of Eye does not include the “terrifying buzz of a distant propeller” those on the ground hear when drones are visible.97 Instead, Eye portrays the surveilling, bomb-bearing drone as unobtrusively silent, while the smaller drones we see whirr and click so subtly as to be unnoticed by those who are being recorded and relayed. However, Eye’s soundscape does feature a powerful moment of silence. Mirroring perhaps the fact that “[d]rones fire missiles that travel faster than the speed of sound [such that a] drone’s victim never hears the missile that kills him,”98 when a missile strikes the room with the suicide bombers and their al-Shabaab handlers, we see Alia falling to the ground, and we see her parents rushing to look for her, embodying fear and grief. We see, in this striking silence, devastated bodies and buildings. For an intense few seconds, the film’s sound is, eloquently, the sound of silence. In this silence we witness Alia’s parents’ despair, and experience our own wordless distress at the slaying of innocence.

The distress of the young US drone pilots, and the concern of the UK elites to avoid the problem of killing Alia while also managing the imminent suicide bombings is entirely humanized by the film’s images, narrative, and soundscape. What Eye conceals is the role of silence in facilitating an “aura of detachment…[that] eases the ability to kill”99 inherent to the drone’s technology of sight without sound:

In the case of drone strike footage, the lack of synchronic sound renders it a ghostly world in which the figures seem unalive, even before they are killed. The gaze hovers above in silence. The detachment that critics of drone operations worry about comes partially from the silence of the footage.100

In Eye, the soundscape’s deceptive slippages discount the terror experienced by communities subject to drones. When this sonic deception is deployed alongside the authenticating affect of fact, Eye augments the distortions marking US-dominated perceptions and representations of the nature and effects of drone warfare.

To summarize, in Eye’s representation of transnational law in relation to spectacular war, the responsibility to protect is taken seriously by an international administration populated by those who care. They care both for the vulnerable child Alia, but also for us: the spectator-consumer. As audiences, we stand in for innocent, ignorant publics who might step into shopping centers in the course of a mundane weekend; vulnerable in our routines to death by terrorist attack. In the affective terrain of Eye, the secrecy and disproportionate power of that international counterterror administration seems legitimate and desirable.

IX. Transnationalizing Law as Spectacular War

In the penultimate moments of Eye, we join the film’s state actors in witnessing two forms of killing: a targeted assassination and the collateral damage it generates. Liam Kennedy has argued that the execution of violent state power “enacted as shock and awe, as high technological interventions in foreign terrains, with the use of drones” works in tandem with collateral damage.

[T]hese forms of violence are linked in the visual culture of perpetual war: in different yet closely related ways they signify the naturalization of preemptive violence as the right and might of the state. They also assert the powerful sovereignty of the state, for such violence creates its own interpretive conditions and so suspends the ethical and legal conventions of response to its enactments.101

As audiences—mediatized spectator-consumers—in a culture of spectacular war, what understanding of state sovereignty in relation to law do we receive; what interpretive conditions are created; and what ethical and legal conventions are suspended by the violence we witness? In the course of this chapter, I have argued that the arc of Eye’s narrative legitimates an expansive, secretive, and imperial global power exercised through drone warfare. Drone warfare is an especially de-democratizing technology of war, augmented by responsibility to protect’s renewal and revitalization of neocolonial operations and ideologies. Within the dazzling expanse of transnational law, spectacular technology becomes justifiable, if not necessary, in an archetypal battle between good and evil. In Eye, transnational law is conjoined to a valorization of secrecy and the military when the film depicts military and counterterrorism sites and personnel as responsible protectors of vulnerable transnational populations. The film shows how contemporary war’s apparently borderless operations demarcate and transnationalize a concept of law through which targeted killings and collateral damage must necessarily, justifiably, occur in distant places, upon distant, uncounted, bodies.

As an apparently nonstate text engaging the complications of affect, portraying Alia and her family as very real, very likable people, Eye appears to attend to margins and the marginal. Through the mimicking of courtroom drama, Eye appears to illuminate that which has been concealed and erased. If, however, we reject visibility as a species of transparency, and disentangle ourselves from the enticements of technofetishism, it becomes possible to look beneath and beyond Eye’s spectacle to perceive its spectacular concealing: the film shows us highly undemocratic, unaccountable, and imperial forms of sovereign power. In Eye, law, rules, and procedure become masks for a recalibrated legal system in which fundamental questions about drone warfare’s legitimacy remain unasked. Eye is a film that appropriates images, affect, and the medium of popular cultural text, to reproduce, in insidious and troubling ways, a transnational social script for law and for the military justifying the current logics and assumptions of the war on terror.
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I. Introduction: Transnational Lawyering between Democratization and Globalization

The practice of law is an archetypal national professional occupation. National authorities are the ones that set the parameters regarding who is allowed to practice law in a particular state. They normally do so after certifying that the person possesses the necessary knowledge and training in the laws of that state, which routinely means that they also have attained a law degree from a university of that same country. In turn, the curricula offered by law schools also tend to be centered on the laws of a specific country and concepts that are relevant to its legal system. This happens regardless of which legal tradition that country follows, its political system, its type of government, or its development status. There are exceptions, of course, but in general terms this tends to be the case in every part of the world.

Despite the traditional predominance of law as a national product and of legal practice as its natural extension, the recent decades have witnessed a growing transnationalization of law and lawyers. More and more, legal issues are having an impact beyond the territory of a single state, thus compelling professional legal actors to adapt by attaining new skills and knowledge. Legal norms and institutions are also shifting to create a higher, transnational form of justice.1 The push toward transnationalization has, on occasion, led to changes in legal institutions, laws, and processes; but usually the law in the books has lagged behind the law in action. Lawyers—as the obvious middlemen between the formal legal system and the rest of society—are an essential piece in this equation. Traditionally, they have played an important role in their own countries in bridging the gap between the black letter law and reality. During recent decades, however, legal professionals have been compelled more and more to understand the interplay between the laws of different states and to devise solutions that resolve or at least minimize any frictions that arise from it.

For example, a lawyer whose Colombian client got married in Costa Rica might be required to at least become familiar with the marriage laws of the latter in order to give his Colombian client the best possible advice for estate planning purposes in Colombia. Similarly, an Argentinean investor in Italy might need her lawyer back home to learn some of the Italian trade regulations in connection with some business venture in Argentina (or in a third country). A competent lawyer would obviously recommend that her client seek proper advice from a qualified Colombian or Italian counsel, respectively. Obviously, a local lawyer would be the one best qualified to answer any legal questions arising in connection with the laws of their own jurisdiction; but that does not mean that a foreign lawyer should remain indifferent. Even to recommend a suitable local counsel, the foreign lawyer might be required to understand certain basic concepts of the relevant foreign law.

There are other cases that arise as purely domestic but which become significant from a transnational angle at a later point. Take, for example, the relationship between a manufacturer or farmer from Peru and their employees. In principle, the labor standards that govern the employer-employee relations are only defined by the domestic legislation of that country. Nevertheless, if that company wants to export its product to another country, say Finland, it may also have to conform to certain labor standard of the latter. The same holds true for a commercial firm that decides to source its products from a foreign producer. The list of examples is endless, and we can find similar situations in almost every industry and in many activities that appear to be purely domestic but are really not. In the wake of this evolving reality, local lawyers routinely find themselves in situations where they have to conduct a foreign or transnational legal analysis or at least have to look at foreign law, even if only to simply become conversant in it.

The exposure of a local lawyer to foreign laws or to foreign legal issues is not new. What is new, however, is the growing intensity with which legal practice has become more transnational every day. That is precisely what justifies this chapter. Here, I focus on the transnationalization of Latin American lawyers during the last three decades (1989–2019). In this particular context, I use the term “transnationalization” to refer to the augmented importance of foreign law to Latin American lawyers. This phenomenon not only refers to the substance of the matters entrusted to them but also to their professional occupation, their status, and their professional identity. As this chapter reveals, the increased enlargement of law and legal practice beyond national borders is not unique to one specific country but has permeated all societies. There are, of course, degrees of transnationalization, depending on how much interconnectivity there is between different countries, their legal systems, their economy, their political realities, and other social forces. Such dynamic will also be explored here.

The limited scope of this chapter prevents me from engaging in a comprehensive analysis about the transnationalization of law and the legal profession in each one of the twenty countries that comprise Latin America. Such colossal task would certainly occupy much more than an entire volume. Instead, what this chapter offers is a general discussion about this phenomenon, what factors have contributed to its emergence and the impact of transnationalization on the legal professions, on the legal system, and on society in general. Instead of detailed case studies of individual countries, this chapter offers some highlights that I consider representative of this phenomenon in that region of the world. Despite the superficial coverage offered here, the focus on Latin America as a unit of analysis is justified by the geographical proximity, shared institutional history, and legal traditions of the countries that make up the region. To a certain extent, these common traits explain many of the similarities that exist across the region regarding the regulation, governance, and structure of the legal profession. Curiously, the common heritage that Latin American countries share has not always been the main contributing factor to transnationalization in the region. Some other forces, such as the growth of particular industries, the economy, or national political events, have sometimes played a much more significant role.

Regarding the time frame selected for this chapter, it is important to note that it has been a period of important political, economic, and social developments across the region, and also for the legal professions globally.2 The recent decades have also coincided with the increased importance of two separate but interrelated phenomena with great impact on Latin America: globalization and democratization.3 Regarding the former, there is much more convergence than before, and the boundaries that separated the national laws and legal professionals of different countries have become increasingly porous. Convergence is obviously less perceptible than the purported dilution of national barriers that the early proponents of globalization augured. After several decades since the idea of globalization was first proposed, the reality of a “one world”4—to borrow from the famous airline alliance slogan—has proven to be more an aspiration than an attainable goal. Convergence is also relative. Whereas there is a trend toward harmonization in certain areas of modern life, there are also parts of society where things have moved in the opposite direction. Perhaps the most visible example of the former are the numerous technological innovations that have contributed toward unifying and disseminating culture and have also made it possible for communication and information barriers to disappear. On the other hand, barriers to human migration have become much more stringent than ever before, thus giving rise to one of the most striking ironies of our modern world.

While the general idea of globalization seems positive and progressive, the erasure of barriers has also made societies more vulnerable to the flow of global harms.5 Take, for example, the illicit trade of narcotics, human trafficking, diseases, environmental disasters, piracy, cybercrimes, and terrorism. One way or another, all these activities and events are connected to globalization.6 Sometimes, the vehicles that facilitate the spread of those harms are the same ones that also help disseminate progress and solutions. Technology is perhaps the most salient one in this respect.

An important realization stemming from the negative underside of globalization is that the legal system and lawyers have become more important than ever before. As a result, law has been “called upon to devise solutions to tackle these problems, and legal professionals are the ones tasked to ponder, and carry out the responses on its behalf.”7 Some legal interventions have resulted from concerted transnational efforts or harmonized attempts by social or political actors who otherwise would be unable to act. Nonetheless, the vast majority of contemporary legal solutions are still confined to the territorial limits of each state, which also hinders their global effectiveness.

The second important development that has affected Latin America is the spread and solidification of democracy. At the time of writing (October 2019), with the exception of Cuba and Venezuela, all Latin American countries can be called democracies. For the most part, presidential and congressional elections are held periodically, there is a formal separation of powers, and there appears to be a general respect for the rule of law. It is true, however, that the situation is less clear when we look beneath the law in the books and pay attention to the performance indicators and other empirical data collected by international agencies, nongovernmental organizations, policy analysts, and researchers.8 These have identified a significant rise of corruption scandals, state-sponsored torture, political persecution, and widespread human rights violations. All of this begs the question of whether certain Latin American governments are actually democratic. Even though such assessment would be very important to understand the contemporary Latin American political scene and the respect for the rule of law, it escapes the scope of this chapter.

More than three decades ago, the Latin American regional landscape was very different. During that time, military dictatorships and other nondemocratic forms of government were common throughout the region. Unsurprisingly, during that period, both the legal system and legal professionals also took a hit. I am not suggesting that law and lawyers were nonexistent, but they were certainly not esteemed as one would expect. Latin American dictators found some value in law and lawyers, but not as means for achieving equality and justice for all. Law was seen as an instrument at the service of the ruler and his entourage, and lawyers were expected to carry out that mission. Legal professionals were not expected to rise against the injustices of the regime, but to the extent it was possible, to play the role of guarantors of the status quo.

As Pérez-Perdomo has pointed out, since much earlier periods, Latin American “lawyers were not a scarce commodity in authoritarian regimes” and often “offered justification of their outrageous human rights violations.”9 A plausible explanation for this contradictory role of lawyers can be found in the traditional relationship that lawyers have had with the political establishment and their role as “servants of the state.”10 It is also important to note that the existence of lawyers at the service of totalitarian regimes was not unique to Latin America.11 Notwithstanding the capitulation of lawyers to nondemocratic regimes, even during the darkest periods in Latin America, there were also lawyers who fought against the dictators, represented victims, and led the charge toward positive societal changes.

With the advent of democracy, Latin American lawyers not only regained their rightful place but also became instrumental in the strengthening of the state and society in general. From human rights activism and advocacy12 to the provision of high-end corporate legal services,13 Latin American lawyers have also become increasingly transnational during the period of study. Other professional legal actors such as judges and legal scholars have also played an important role in the transnationalization of the legal profession.14 In the particular case of Latin American legal scholars, one could even argue that they were the pioneers of the transnationalization movement.

II. The Archetypal Latin American Transnational Lawyer: Elite and Foreign-trained

There is no clear line that divides transnational from nontransnational lawyers, and as far as we know, nowhere in Latin America is there a credential bestowing a transnational lawyer title. Nevertheless, in recent years, some law schools in the region have made attempts to include transnational courses in their curricula and are increasingly supporting the involvement of their students in international competitions, clinical legal education, and other activities that offer training on transnational lawyering skills.15 With this caveat in mind, the most common way in which Latin American lawyers become transnational is through experience; learning by doing, so to speak. Up until now, the exposure to matters that involve more than one legal system, the representation of foreign clients and the collaboration with foreign lawyers in handling those matters, are the main vehicles for acquiring transnational lawyering skills. As I said earlier, none of these practices are new; but their augmented frequency certainly is.

The contemporary literature on Latin American lawyers has devoted some attention to certain elements and shared characteristics of the modern legal profession in the age of globalization.16 This is particularly helpful as we attempt to ascertain what makes a transnational lawyer. Far from suggesting an artificial taxonomy, these common traits, which I turn to explain, are simply useful indicators of a predisposition of Latin American lawyers toward transnationalization. In other words, these characteristics are generally present among legal professionals who are commonly identified with transnational legal practice, or who tend to engage more often than others in transnational lawyering.

The history of Latin American lawyers shows the importance that the social, political, and economic elites have had on the formation of the legal profession since colonial times.17 Originally confined to the (male) offspring of the local elites, legal education was a vehicle, not to a lucrative trade, but instead to political power, social status, and leadership. The arrival and consolidation of democracy, the massification and diversification of higher education, and the increased complexity of the legal system unlocked the floodgates to the legal profession. During the last several decades, an increased demand for legal education encouraged the opening of more law schools, which in turn has led to an expansion in the number of lawyers.18

Nowadays, women make up the majority of law students enrolled in law schools throughout the region, and there is a great variance among programs in terms of structure, pedagogical approaches, and curricular offerings. From the small number of traditional law schools that existed in Latin America during the mid-twentieth century, it seems unbelievable that nowadays countries such as Brazil and Mexico have more than one thousand law schools each.19 Law graduates have also permeated all sectors, institutions, and organizations; and their professional careers have spilled over to areas not previously occupied by lawyers. The growth and influence of the legal profession is obviously not limited to the territory of each country, and contemporary legal education has understood it well. If we look closely at the current academic offering of the leading Latin American law schools, we will find courses focused on international trade, corporate finance, human rights, international dispute resolution, intellectual property, and law and technology, just to name the most salient.

In the modern Latin American law school, classroom instruction is supplemented with skills training on oral advocacy, experiential learning through clinical legal education, and interdisciplinary activities.20 There is also a growing institutional appetite for empirical research and policy analysis, exemplified by the founding and expansion of research units like the Center for Applied Legal Research (Centro de Pesquisa Jurídica Aplicada, or CPJA) of the FGV Law School in São Paulo (Brazil)21 or independent research and advocacy organizations like DeJusticia in Bogota (Colombia).22 These organizations have become key players in the lives of their respective countries, by taking part in important policy debates, drafting legislation, and redefining the boundaries of legal advocacy through their involvement in strategic litigation in local, regional, and international courts.23 The impact of these entities has also been significant on the legal profession for they have paved the way to an expanded role of lawyers in society and also to a novel form of lawyering that has percolated beyond the region.

The presence of forward-thinking law schools and related organizations such as the ones just mentioned is obviously positive. In addition to inculcating the idea of social justice in law students and other legal professionals and offering them an opportunity to acquire important skills to effect social and political change; these entities have earned a respectable place in society. They have not only helped maintain the prominent role of lawyers as leading intellectuals but have also broadened the scope of legal practice to include other activities such as policymaking, political strategy, and activism.

It is important to note, however, that these novel features in Latin American legal education and the legal professions still represent an exception and not the rule in the regional landscape. Not all law schools and lawyers have embraced interdisciplinarity or are equipped to offer such a modern and expanded legal toolbox. In fact, the institutions that form that category are still a minority. At the same time that Latin American legal education and the legal professions have experienced unprecedented growth and massification with regard to access, an internal stratification has also emerged. Furthermore, those affiliated to the leading institutions and to the most visible professional groups have also maintained certain aura of elitism. This is particularly visible among those who are frequently engaged in transnational legal work.

If we look at the fast-growing landscape of Latin American law schools, not all new institutions are the same or have comparable quality. The spectrum is broad and very diverse. Some law schools are inserted into the traditional structure of prestigious universities with vast resources and solid reputation in their respective countries, which facilitates the offering of high-quality academic programs led by a robust body of full-time faculty, researchers, and competent staff. These institutions also tend to have a supportive network of successful alumni and other allies, which helps cement their good reputation and influence. There is an expectation that the graduates from these law schools will join the highest ranks of the legal profession either as practitioners, judges, government officials, or industry leaders. In this sense, there is no much difference between the past and current role that these institutions have had in society.

On the other end of the spectrum, we find a growing number of stand-alone law schools, which academic programs lack the rigor, resources, and ambition of their counterparts from well-established universities. The faculty in these law schools where admission standards tend to be less competitive than usual are not necessarily chosen because of their academic merits or commitment to pedagogical innovation. Generating revenue in exchange for granting degrees in the easiest possible way, instead of pursing excellence and training the next generation of leaders of the legal profession, seems to be the main goal of these institutions. Media reports tend to depict them pejoratively. For instance, in Mexico they are referred to as “rubber ducky schools” (escuelas patito)24 or “garage universities” (universidades garaje) and in Peru as “bamba universities” (universidades bamba), but somehow their market share seems to be growing at a fast pace. Despite any valid criticism that one can levy about their quality and for-profit intentions, some might consider that these Latin American stand-alone law schools bring value to those whose purpose is not necessarily to obtain a university degree to practice law, but rather as a necessary step for obtaining a promotion within a government agency or as a mechanism that facilitates upward social mobility. What is interesting for our inquiry, though, is that the law schools belonging to this latter category are generally not interested in the transnational dimension of law. On the other hand, the more we move toward the other end of the spectrum, we find institutions that are increasingly attuned to the idea of transnationalization of law and the legal profession. Their graduates are also the ones for whom transnational lawyering has become a key element in their professional practice.

The stratification of legal education and the legal profession in Latin America does not necessarily imply that there is lack of competition. On the contrary, from the traditional and well-established law schools to the less reputable ones, the race to recruit students, attract funding, and become well-known—both locally and abroad—is fierce. There was a time when the leading law schools did not have to make any effort to attract top students, basically because those schools were the only game in town. Their position of dominance was never threatened. That reality changed with the diversification and growth of law schools and the shift from viewing legal education and the legal profession as mere intellectual platforms at the service of relatively small and homogenous elites, to one that considers the legal profession as an industry and legal education as its entryway and also as a vehicle for upward social mobility. Nowadays, even the most public service–oriented institutions regard themselves as market players, have adopted an entrepreneurial vision, and consider their students, professors, and staff as part of their corporate structure. This market-driven vision has created a new paradigm for legal education geared to bridge the gap between the university and the legal industry, very much like one can see in countries such as the United States.

During the period that interests our study, the elite Latin American law schools have become increasingly captivated with their US counterparts, which they regard as archetypes of modernity and pragmatism.25 Some of the most visible signs of this phenomenon can be found in the growing number of academic exchanges and partnerships between Latin American and US institutions, and the adoption by Latin American law schools of curricular offerings and pedagogical approaches frequently seen in US law schools. Some Latin American law schools have even sought the endorsement of US-based accrediting organizations like the American Association of Law Schools to show the good quality of their academic programs.26

Having professors with foreign graduate degrees—preferably from reputable US law schools—is an important sign of academic pedigree across Latin American law schools and also shows an interest toward transnationalization. Despite the significant difference among legal traditions and national legal systems, the pursuit of an LLM at an American law school has become a rite of passage for any top graduate, and also a pathway to professional success.27 Besides its perceived value to help boost a teaching career at any prominent Latin American law school, a foreign law degree has also become a prerequisite to be hired or to advance at any of the leading corporate law firms in the region. After all, the corporate legal sector of Latin America—as in other parts of the world—has been heavily influenced by the so-called “Big Law” model developed in the United States, of multi-service, multi-office, highly specialized firms with a hierarchically distributed membership who offer increasingly commoditized services to their clientele.28 Even though only very few Latin American law firms would qualify as Big Law in terms of size (numbers of lawyers), their infrastructure, corporate image, organizational hierarchies, and client management strategies are very similar. The legal matters that they handle also tend to be complex, and their clients are usually large corporations, high-net-worth individuals or governments. It is precisely because of these features that large law firms and their members have become among the most prominent players in the field of transnational lawyering.29

The allure of the US legal system, its legal education and legal profession, to Latin American lawyers has been boosted by the growing demand for graduate studies in US law schools. By attaining foreign law degrees, Latin American lawyers have not only expanded their scientific knowledge and gained familiarity with a foreign legal system and language. They have also formed and strengthened professional networks with colleagues from other countries, which upon their return back home has helped them transform the local legal professions into nodes of transnational legal networks. Furthermore, the possibility of studying law in another country and gaining familiarity with its institutions and culture is perhaps one of the most effective ways of entering the world of transnational lawyering. Nevertheless, the prohibitive cost of foreign legal education to most Latin American graduate students as well as other obstacles such as the required competence in another language create significant entry barriers for most to the realm of transnational legal practice. This, in turn, contributes to perpetuating the stratification of the Latin American legal profession and to the protection of the current local and transnational legal elites.

III. Two Emerging Areas of Transnational Legal Practice in Latin America

The relationship between law and social change is complicated.30 It is neither linear nor does it result from a particular order or sequence. Social change is, sometimes, the force that instigates legal change. Some other times, it is the opposite. It would be impossible to determine with precision how frequently social change precedes law and vice versa, and—in a sense—the situation resembles the chicken-and-egg causality dilemma. Nevertheless, based on the common assumption that law—at least the official kind—is generally reactive, law is unlikely to appear first. National legal systems are full of examples where regulation arises as a reaction to a social phenomenon or event. The problem, however, is that not all legal responses are adequate, fitting, or timely with respect to the issues that they are supposed to address. This situation is exacerbated when the issue that prompts a legal intervention originated or has effects beyond national jurisdictions. Legal operators are usually the ones tasked with correcting any deficiencies, excesses of misalignments between the law and the social problem(s) that the former was meant to tackle in the first place.

In every society—regardless of their level or organization, development, or prosperity—there is always a certain degree of disconnect between law and social reality. It seems as if law is always trying to catch up, but most of the time it does not quite reach its target. In our modern society, this problem is exacerbated in part because of the enormous complexity of contemporary social relations, the fast pace at which human activity evolves, and the transnational impact of many aspects of modern life. We find vivid examples of such reality in the persistent attempts by legislators to regulate and tackle—rather unsuccessfully—problems associated with electronic commerce, human migration, and environmental degradation, just to mention some of the most visible contemporary issues. Lawyers are naturally a key part of the equation. Their intervention is important in bridging the gap between law and the problems that the former is meant to solve.

Lawyers are particularly valued for the skills, creativity, and strategies that they employ in assisting their clients navigate the legal system. For the most part, the skills and knowledge acquired by lawyers—through their legal education—is grounded on a specific national legal system. Nevertheless, the professional practice of an increasingly large population of lawyers requires them to traverse across national legal regimes, or at the very least, look beyond the laws of their own countries. Unlike their more traditional counterparts, transnational lawyers are expected to propose or devise strategies and solutions that take into account foreign elements and connect seemingly unrelated legal concepts from different legal systems. Oftentimes, they benefit from having obtained legal training abroad and from being part of transnational professional networks. In the absence of a clear domestic legal solution to a particular issue, say, an environmental disaster, a transnational lawyer would be able to propose solutions that might have been successful—or at least tested—in other countries, or inspired by foreign legal strategies or techniques that they have learned. Increasingly so, transnational lawyering involves relying on the institutions (courts, government agencies, and the like), the laws or other elements of another country’s legal system, in tandem with the institutions, laws, and other elements of one’s own legal system.

As I said earlier, contemporary legal education and practice in Latin America—predominantly, at the elite level—has been increasingly infused with transnational elements. As a result, lawyers have had to become acquainted with foreign laws and institutions, despite the fact that most of their legal training might have only involved just their own national legal system. Measuring transnationalization is not an easy task. This occurs in part because even those who frequently engaged in it do not usually differentiate their transnational from their nontransnational facets. For many Latin American lawyers, their professional practice contains a mix of both, and they navigate back and forth, often unconsciously, depending on the needs of a particular situation.

Nevertheless, there are parts of the legal system, particular legal issues or areas of the law that appear to be more prone to transnationalization than others. If we look at Latin America during our period of study, mass torts and consumer protection are two examples that quickly rise to the surface regarding the transnationalization of law and legal practice. Each of these instances is very different in some sense, but they also converge in other ways. For example, they both refer to contemporary problems that pose risks or harms affecting individual and collective rights. Furthermore, the rights affected by the risks and harms stemming from the underlying events often go beyond national boundaries and the jurisdiction of national courts. Finally, the legal remedies and strategies to deal with each of these situations has usually involved the application of the laws, legal standards, and procedures of more than one country, thus prompting those involved to engage in transnational legal practice. In the particular case of the lawyers, they have been prompted to assist by devising solutions, borrowing strategies, and adapting them to the reality of the situation at hand. Let us examine each one in more detail.

A. Mass Torts: Environmental Harm in the Risk Society

One of the most striking observations of our modern society is the inability of the traditional legal system to respond to the risks and harms that stem from certain activities and extreme events that affect both individual and collective rights. Environmental harms, exposure to toxic materials, harmful and defective products, large-scale financial fraud, natural catastrophes, and accidents are the most salient occurrences in a longer list of contemporary risks that have put to test the skills of transnational lawyers to create, improvise, and strategize toward obtaining redress for their clients and achieving justice. “Mass torts [do] not only hurt the poor, but all the citizens. It also hurt the private sector, and even the state itself”;31 so, any potential legal solutions have to take into account the rights and interests of several stakeholders. The generalized perception that we are now facing more harmful risks than our predecessors might have some truth to it. Mostly, when the source of such harms can be attributed to new products, toxic substances, or technological innovations. In some other cases, however, the source of the harm might be old, but it just happens that there is currently more information and awareness about those risks than in the past. Additionally, contemporary legal systems may also be able to offer new or more adequate solutions that were not previously available. In any case, lawyers have always been instrumental in helping their clients navigate the hurdles, exploit the advantages, and sometimes come up with the best legal tools and strategies to manage contemporary social risks. Given that many of these risks often transcend territorial boundaries, those tools and strategies are, by definition, transnational.

When we look at Latin America, mass torts offer an ideal case study for contemporary transnational lawyering. While we cannot say that large-scale disasters are exclusive to this region or even that they occur more frequently here than in other parts of the world, some of the legal strategies and responses from the different stakeholders are unique and, more importantly, attuned to the social, political, and economic realities of the region. Like in every situation that demands the intervention of the official legal system, the facts and circumstances of each case are like a fingerprint or a snowflake; there are not two identical ones in the world. Nevertheless, legal practitioners are generally able to identify patterns that occur in different categories of cases, which they use to develop and perfect their strategies.

Let us consider for a moment the typical environmental disaster dispute. The defendant is usually a multinational corporation, a state, or an entity in a position of power accused of harming the environment. The plaintiff(s), on the other hand, might be individuals, a group, a class, or a public agency on behalf of the citizenry or the state. If the defendant is a foreign entity—usually with deep pockets and powerful connections—it might be able to hide its assets from the territory of the state where the harm occurred, as a way to minimize the risks associated to any potentially adverse judgment. Both because of their vast resources and perhaps their condition as repeat players in facing similar cases elsewhere, powerful defendants are often able to assemble a team of lawyers, experts, lobbyists, and public relations consultants. Sometimes, plaintiffs are also able to equip themselves with sophisticated legal teams, which may help them balance an otherwise uneven playing field.

The transnational dimension of these disputes rests on the fact that they often involve different jurisdictions. Regardless of whether the actual harm has manifested in the territory of one state (usually, where the plaintiffs or the victims reside), some of the relevant conduct might have taken place in another state, thus opening the door to a potential multijurisdictional legal battle. There are also a host of technical legal considerations regarding the jurisdiction of each national court—the location of evidence, costs and legal fees, availability of certain legal remedies, and recognition and enforcement regimes—which might prompt the lawyers and other stakeholders involved to pursue certain legal strategies, such as seeking the removal of a judicial action to another jurisdiction on forum non conveniens grounds, or resisting the enforcement of a foreign judgment on the basis of foreign judicial corruption or due process violations allegedly occurred elsewhere.32 It is increasingly common that these and other factors prompt the parties to pursue multiple legal proceedings in tandem, which might result in different outcomes in more than one state.

It is precisely against the backdrop of this complex landscape that Latin American lawyers have developed the transnational lawyering skills that they need to navigate across national courts, government agencies, legal systems, and even international organizations. The convoluted reality of cases that affect more than one state has also forced them to gain familiarity with the advantages and disadvantages of different regulatory spaces and to devise strategies that best serve their clients and the interests of justice. Increasingly so, Latin American lawyers are found on both sides of the aisle. Sometimes, acting on behalf of multinational corporations and other defendants; on other occasions, acting on behalf of the plaintiffs. Furthermore, they can also take the position of activists pushing for regulatory change, or even assist policymakers to enact legislation that recognizes “the risks associated with the operation of corporate and other transnational actors, and exercise(s) their regulatory power to establish clear and effective rules.”33

B. Consumer Protection: Shopping for Consumer Redress in Foreign Courts

Another area that showcases the increased transnationalization of Latin American lawyers is consumer protection. Despite the fact that most countries in the region have a regulatory framework and dedicated agencies in place to control and oversee consumer relations, enforcement is generally weak. Additionally, given that a fast-growing number of consumer relations are nowadays done though electronic means and omnichannel platforms, “it is increasingly common for consumers, users and providers to be located in different jurisdictions, which almost invariably means the application of different laws.”34 Furthermore, the design, manufacturing, distribution, and sale of many products and services are also often connected to the laws of different states, thus adding one or more layers of complexity to each situation.

The last decade has witnessed some important efforts to harmonize consumer protection laws and policies around the region under the aegis of the Organization of the American States (OAS), the UN Conference on Trade and Development (UNCTAD), and two Swiss agencies: the Secretariat for Economic Affairs (SECO) and the Competition Commission (COMCO). Nevertheless, the lengthy political process both regionally and at the national levels, the presence of other priorities, and other hurdles have prevented any of these initiatives from yielding favorable results. Whereas political processes may often stall, consumer transactions and the associated risks that stem from them are increasingly fast-paced, and as a consequence demand swift and effective responses from the legal system. This is precisely what has given way to the emergence of modern procedural vehicles for consumer protection throughout the region such as class actions35 and arbitration.36

Notwithstanding the apparent adequacy of the national regimes with regard to the regulation of consumer protection, there are still powerful incentives for Latin American lawyers persuade their clients to seek redress in other countries, such as the United States, given the prevailing perception that they are able to obtain more adequate remedies from a foreign court. The structure of many of these cases is similar to the one described earlier for mass torts in the sense that the defendant is usually a multinational company and the plaintiff a group of individuals. The United States offers several strategic and structural advantages to Latin American litigants, such as the existence of an entrepreneurial bar, the possibility of obtaining punitive damages, discovery, and the availability of contingency fee arrangements.37 The common metaphor used to illustrate the attractiveness of US courts to foreign litigants is the one that compares it to the effect that the light has on a moth.38 As a result of this dynamic environment, Latin American lawyers have learned how to work in coordination with foreign counsel, sometimes by assisting them with the filing of claims in foreign courts, gathering evidence, aggregating claims for settlement purposes, and facilitating enforcement of judicial orders. In other instances, depending on the strategy, the main case will be filed in the Latin American home court, and foreign counsel will be the one assisting with the filling of ancillary proceedings in their jurisdiction.

Unlike some other parts of the world where consumer protection is mainly viewed through the lens of private contracting, the Latin American approach is rather centered on the notion that the rights of consumers and users are constitutionally protected. We can look, for example, at the constitutions of Argentina,39 Brazil,40 and Peru,41 which explicitly mention consumers and users. In other countries, such as Mexico42 and Ecuador,43 the protection of consumer rights is implicitly included as part of the regime to guarantee individual and collective rights in general. In any case, the clear advantage that results from having elevated consumer protection to the constitutional level is that it has enabled ordinary citizens to take advantage of the coalitions, advocacy networks, and other influential groups of activists that already operate locally and regionally to seek protection on behalf of important causes.

The strategies deployed by Latin American advocacy groups are by no means confined to judicial or administrative procedures, and often involve public relations campaigns, street protests, lobbying, and other effective means. This has undoubtedly given a new meaning to the notion of advocacy. A recent example of this was the campaign led by Colombia’s policy institute DeJusticia regarding a proposed tax to be levied on soft drinks.44 We can find other examples from cases that intersect with human rights, which is another area of growth for transnational lawyering but that escapes the scope of this chapter.

Lawyers are often at the epicenter of such multipronged approach, either in an advisory capacity or directly engaged as advocates. Their actions are not limited to filing cases or seeking judicial remedies but sometimes involves extralegal strategies, which can be as varied as the situation calls for. The transnational element here is the fact that these strategies are often learned from interacting with foreign actors, engaging in complex matters, and dealing with multiple obstacles across different countries. Latin American lawyers have learned and perfected their advocacy skills and obtained much of the information related to strategies and best practices through their transnational networks and also from their own professional experiences abroad. In return, they have also taught colleagues from other parts of the world, who might benefit from it and adopt similar practices in their own local contexts.

IV. Conclusion

As we have discussed in this chapter, the transnationalization of law and legal practice in Latin America during the last three decades has been shaped by two important developments, to wit, globalization and democratization. These have simultaneously erased barriers and foster interconnectedness but have also brought other challenges to the legal profession and to society at large. Law continues to be seen as the quintessential national product and legal education is still offered as the only conduit to practice law in that country. Most law schools have continued to train future lawyers on the laws and legal principles of a specific national legal system. Furthermore, legislative bodies have continued to typically approve laws of purely domestic scope, and professional accrediting organizations (i.e., bar associations) have remained as gatekeepers of the legal profession by guaranteeing that only locally trained lawyers can practice law in their respective jurisdictions.

The increased transnationalization of law and lawyers in Latin America has occurred not necessarily because of changes in the formal legal system or in the regulation of the legal profession, but rather because of external factors such as the economy, politics, and society. In fact, in most cases we could even say that this change is taking place despite the stiffness of the formal legal system. Latin American lawyers are becoming increasingly aware of the importance of transnationalism and have incorporated some of its elements into their professional lives. This also explains the upsurge of Latin American lawyers pursuing foreign graduate degrees in US law schools. Some of leading Latin American law schools have also embraced the idea of a modern, interdisciplinary, and practical legal education that is also aware of the contemporary transnational challenges of our society. Unfortunately, this is still an exception and not the rule, which in turn reinforces the idea of transnationalization as a phenomenon that mainly affects (and benefits) the elites and not everyone. Something similar can be said about the legal profession, whose most transnational members tend to be those affiliated to Big Law.

Regarding the main areas of transnational legal practice in the region, this chapter has highlighted two that reveal the interplay between modern risks, regulation, and contemporary lawyering. Both mass torts and consumer protection are not unique to Latin America, but the way in which each has developed in the region offers an interesting illustration about the complexity of practicing law in the twentieth-first century. As I said earlier, the limited scope of this chapter has prevented us from digging any deeper into this fascinating field. Further research will certainly elucidate some of the holes left uncovered.






Selective Bibliography


Abel, R. et al. (eds.). Lawyers in 21st Century Societies, vol. 1: National Reports. Hart, 2020.


Dezalay, Y. and Garth, B. Lawyers and the Construction of Transnational Justice. Routledge, 2012.


Flood, J. Transnational Lawyering: Clients, Ethics, and Regulation, in Lawyers in Practice: Ethical Decision Making in Context, edited by Leslie C. Levin and Lynn Mather. Chicago U. Press, 2012.


Gómez, M. “Legal professionals in Latin America in the 21st century.” In Handbook of Law and Society in Latin America, edited by Rachel Sieder, Karina Ansolabehere, and Tatiana Alfonso. Routledge, 2019.


Gómez, M. “Innovaciones en la educación jurídica latinoamericana y políticas públicas en tiempos de globalización.” In La Educación Legal como Política Pública en América Latina, edited by Gorki Gonzales Mantilla, 99–118. Palestra Editores, 2018.


Gómez, M. “More Risk, Better Regulation: A View from the World of Transnational Litigation.” European Journal of Risk Regulation 8 (2017): 95.


Gómez, M. and Pérez-Perdomo, R. (eds.). A New Global Landscape, in Reconstructing Big Law. Palgrave MacMillan, 2017.


Gómez, M. “A sour battle in Lago Agrio and beyond: The metamorphosis of transnational litigation and the protection of collective rights in Ecuador.” University of Miami Inter-American Law Review 46 (2015): 153.


Gómez, M. “The Global Chase: Seeking the Recognition and Enforcement of the Lago Agrio Judgment Outside of Ecuador.” Stanford Journal of Complex Litigation 1 (2013): 101.


Gómez, M. “Greasing the Squeaky Wheel of Justice: Lawyers, Social Networks and Dispute Processing.” In The Role of Lawyers in the Construction of States, edited by Yves Dezalay and Bryant Garth. Routledge, 2011.


Gómez, M. “Like Migratory Birds: Latin American Claimants in U.S. Courts and the Ford-Firestone Rollover Litigation.” Southwestern Journal of Law and Trade in America 11 (2005): 281.


Pérez-Perdomo, R. Los Juristas Académicos de Venezuela: Historia Institucional y Biografía Colectiva. U. Metropolitana, 2013.


Pérez-Perdomo, R. “Lawyers, Rule of Law, and Social Justice: A Latin American Perspective,” University of St. Thomas Law Journal 5 (2008): 730, 734.


Pérez-Perdomo, R. Latin American Lawyers: A Historical Introduction. Stanford University Press, 2006.


Vides, M., Gómez, Manuel A., and Pérez-Hurtado, Luis F. “The American Way: Los abogados latinoamericanos como estudiantes de maestría en los Estados Unidos de América.” Boletín Mexicano de Derecho Comparado 130 (2011).











1 Yves Dezalay and Bryant Garth eds., Lawyers and the Construction of Transnational Justice (Routledge, 2012).

2 Richard Abel et al. eds., Lawyers in 21st Century Societies, vol. 1: National Reports (Hart, 2020).

3 Manuel A. Gómez, “Latin American Lawyers: Between Globalization and Democratization,” in Lawyers in 21st Century Societies, vol. 2, eds. Richard Abel et al. (Hart, 2020).

4 https://en.wikipedia.org/wiki/Oneworld.

5 Lawrence M. Friedman, Rogelio Perez-Perdomo, and Manuel A. Gómez eds., Law in Many Societies: A Reader (Stanford University Press, 2011).

6 Moisés Naim, Illicit (Anchor Books, 2005).

7 Manuel A. Gómez, “Legal professionals in Latin America in the 21st century,” in Handbook of Law and Society in Latin America, eds. Rachel Sieder, Karina Ansolabehere, and Tatiana Alfonso (Routledge, 2019).

8 See, e.g., the reports published by Freedom House, Transparency International, the High Commissioner of Human Rights of the UN, Human Rights Watch. See Democracy in Crisis 2018, Freedom House, available at https://freedomhouse.org/report/freedom-world/freedom-world-2018.

9 Rogelio Pérez-Perdomo, “Lawyers, Rule of Law, and Social Justice: A Latin American Perspective,” University of St. Thomas Law Journal 5 (2008): 730, 734.

10 Ibid.

11 Ingo Müller, Hitler’s Justice: The course of the Third Reich, trans. D. Lucas Scheiner (Cambridge: Harvard University Press, 1991).

12 Manuel A. Gómez, “Political Activism and the Practice of Law in Venezuela,” in Cultures of Legality: Judicialization and Political Activism in Latin America, eds. Javier Couso, Alexandra Huneeus, and Rachel Sieder (Cambridge University Press, 2010).

13 Manuel A. Gómez and Rogelio Pérez-Perdomo eds., Big Law in Latin America and Spain: Globalization and Adjustments in the Provision of High End Corporate Legal Service (Palgrave-MacMillan, 2017).

14 Rogelio Pérez-Perdomo, Los Juristas Académicos de Venezuela: Historia Institucional y Biografía Colectiva (U. Metropolitana, 2013); Gómez, supra note 7.

15 Manuel A. Gómez, “Innovaciones en la educación jurídica latinoamericana y políticas públicas en tiempos de globalización,” in La Educación Legal como Política Pública en América Latina, ed. Gorki Gonzales Mantilla (Palestra Editores, 2018), 99–118.

16 Gómez and Pérez-Perdomo, supra note 13.

17 Rogelio Pérez-Perdomo, Latin American Lawyers: A Historical Introduction (Stanford University Press, 2006).

18 Gómez and Pérez-Perdomo, supra note 13.

19 Gómez, supra note 15, at 99–118.

20 Manuel A. Gómez, “Developments of Latin American Legal Education in the Age of Globalization,” in Innovations in Legal Education in Latin America, 2nd ed., eds. Rogelio Pérez-Perdomo and Manuel A. Gómez (2014).

21 https://direitosp.fgv.br/en/center-for-applied-legal-reserach.

22 https://www.dejusticia.org/en/about/.

23 https://www.dejusticia.org/en/how-we-work/litigation/.

24 Ivonne Vargas Hernández, “México vive un boom de escuelas ‘patito,’” Expansión, January 18, 2013, https://expansion.mx/mi-carrera/2013/01/17/mexico-vive-un-boom-de-escuelas-patito039.

25 Gómez, supra note 15, at 99–118.

26 That is the case of the Law School of the Pontifical Catholic University of Chile. See http://derecho.uc.cl/es/noticias/derecho-uc-en-los-medios/14791-prestigiosa-entidad-de-eeuu-en-derecho-aprueba-con-distincion-a-esa-carrera-dictada-por-la-puc.

27 Marta Vides, Manuel A. Gómez, and Luis F. Pérez-Hurtado, “The American Way: Los abogados latinoamericanos como estudiantes de maestría en los Estados Unidos de América,” Boletín Mexicano de Derecho Comparado 130 (2011).

28 Gómez and Pérez-Perdomo, supra note 13.

29 John A. Flood, “Transnational Lawyering: Clients, Ethics, and Regulation,” in Lawyers in Practice: Ethical Decision Making in Context, eds. Leslie C. Levin and Lynn Mather (Chicago University Press, 2012).

30 Lawrence M. Friedman and G.M. Hayden, “Law and Social Change,” in American Law: An Introduction (Oxford University Press, 2017).

31 Manuel A. Gómez, “More Risk, Better Regulation: A View from the World of Transnational Litigation,” European Journal of Risk Regulation 8 (2017): 95.

32 Manuel A. Gómez, “A sour battle in Lago Agrio and beyond: The metamorphosis of transnational litigation and the protection of collective rights in Ecuador,” University of Miami Inter-American Law Review 46 (2015): 153; Manuel A. Gómez, “The Global Chase: Seeking the Recognition and Enforcement of the Lago Agrio Judgment Outside of Ecuador,” Stanford Journal of Complex Literature 1 (2013): 101; Manuel A. Gómez, “Like Migratory Birds: Latin American Claimants in U.S. Courts and the Ford-Firestone Rollover Litigation,” Southwestern Journal of Law and Trade in the Americas 11 (2005): 281.

33 Gómez, supra note 31, at 95; Bridget M. Hutter, “What Makes a Regulator Excellent? A Risk Regulation Perspective,” Paper prepared for the Penn Program on Regulation’s Best-in-Class Regulator Initiative (June 2015).

34 Manuel A. Gómez, “All Bark and No Bite? Contemporary Consumer Redress in Latin America,” Stellenbosch Law Review 30, no. 1 (2019): 61.

35 Ibid.

36 See generally Tony Cole et al., Arbitration in the Americas: Report on a Survey of Arbitration Practitioners (University of Leicester & Gentium Law, 2018). The underlying data on which this report was based, was obtained as part of a research project in which the author collaborated with Tony Cole, Pietro Ortolani, Daniel de Andrade Levy, Paolo Vargiu, and Masood Ahmed; with the support of the ICC International Court of Arbitration and of the Organization of American States.

37 Gómez, supra note 34, at 61; Gómez, supra note 32, at 281.

38 See Smith Kline & French Laboratories, Ltd. v. Bloch, [1983] 2 All E.R. 72, 74, 1 W.L.R. 730 (C.A. 1982) (Lord Denning M.R.). (“As a moth is drawn to the light, so is a litigant drawn to the United States. If he can only get his case into their courts, he stands to win a fortune.”).

39 Constitución de la Nación Argentina, Ley No. 24,430 of December 15, 1994, Article 42.

40 Constituiçao da República Federativa do Brasil de 1988, Article 170.

41 Constitución Política del Peru 1993, Article 65.

42 Constitución Política de los Estados Unidos Mexicanos, que reforma la de 5 de Febrero de 1957, February 5, 1917, Articles 128 and 131.

43 Constitución de la República del Ecuador, Registro Oficial 449 of October 20, 2008, Articles 215 and 216.

44 https://www.dejusticia.org/se-gravan-las-frutas-y-verduras-pero-no-las-gaseosas-paradojas-de-la-reforma-tributaria/.







Chapter 51

 “Africa Needs Many Lawyers Trained for the Need of Their Peoples”: Struggles over Legal Education in Kwame Nkrumah’s Ghana


John Harrington and Ambreena Manji1




I. Introduction

In the immediate post-independence period from the late 1950s, the setting up for the first time of university law schools in many African nations led to often bitter battles over the purpose of legal education.2 The stakes in these struggles were high. Writing in 1962, William Twining commented that “[o]ne of the common results of Independence is a dramatic increase in the importance attached by governments to education. Since legal education was particularly neglected under colonial rule, it has been legal education that has recently received the greatest push forward.”3 Leaders, such as Tanzania’s Julius Nyerere and Zambia’s Kenneth Kaunda, gave landmark speeches launching law faculties in their national universities in this period.4 The same is true of Ghana, whose first prime minister (later president) Kwame Nkrumah had a personal interest in legal education.5 Even before the formal achievement of independence, sometimes conflicting plans were being put in place for legal training in Ghana, a country that had hitherto relied on sending its law students to be trained at the Inns of Court in London and latterly in English universities. The early years of independence from 1957 were marked by considerable disagreements about the constitution and functions of the law department at the University of Ghana. These pitted academics, often though not exclusively expatriate, against Nkrumah and his advisers. Tensions came to a head in the period between 1962 and 1964 when the law department was at the center of “a whole circle of institutional convulsions…that went to the very heart of the Ghanaian political system.”6 While not determining, these events added impetus to the conspiracy of senior military and political conservatives which overthrew Nkrumah in a coup d’état on February 24, 1966.

Our purpose in this chapter is to document these complex struggles, to identify the broader political stakes within them, to pick out the main, competing philosophies of legal education which animated them, and to relate all of these to the broader historical conjuncture of decolonization. We aim ultimately to show that debates over legal education had a significance going beyond the confines of the law faculty, that they engaged questions of African nationalism, development, and social progress, the ambivalent legacy of British rule and the growing influence of the United States in these territories. Our study draws on relevant biographies and memoirs of the period, as well as general histories of Ghana under Kwame Nkrumah. The chapter is also informed by a study of relevant primary sources: departmental memoranda from the university, individual responses to these, and the reports of external advisers, gathered from personal papers and archived material.7 In order to augment our understanding of the detail of events and to grasp the different moods of the time, we interviewed a number of former law teachers and students from the period in Accra in October 2018. We are indebted to an important paper of 2012 by Jayanth Krishnan, published in the American Journal of Legal History, which documents the role of the US Ford Foundation in the development of African law schools in the 1960s.8 In particular it includes an account of Ford’s support for law teaching at the University of Ghana and the involvement of US expatriate staff in controversies over legal education. We seek to incorporate but also go beyond this work by pursuing three descriptive and theoretical ambitions.

First, while he acknowledges the involvement of British legal Africanists as advisers at the birth of the Ford Foundation initiative, Krishnan’s primary focus is necessarily on American actors and interests. However, we would argue that the roots of the crisis in Accra are also to be found in the implementation of British policy for the development of higher education in its African colonies after 1945 and the transformation of that policy by nationalist administrations as these territories won their independence from the late 1950s on. Of course, American educational thinking influenced British policy and, as Krishnan ably documents, this influence only increased over time. But the basic institutional structures and indeed the material forms (e.g., buildings, classrooms) of universities in many of these states were drawn in the first instance from British sources. The need for adding this complementary perspective is reinforced by the cultural affinities and institutional connections at independence between Ghana’s academic, legal, and social elite and their equivalents in the United Kingdom.

Second, Krishnan provides a thorough recounting of what might broadly be called institutional developments, for example, the Ford Foundation’s aims, how law schools were founded, the seconding of expatriate staff, and the fate of both. He devotes somewhat less attention to the modes of law teaching which were promoted thereby and how these interacted with inherited British forms previously experienced by local practitioners and scholars. Here, as in earlier work, we propose a somewhat different approach, which draws on what David Sugarman has called “the intellectual history of modern legal education.”9 We focus, therefore, as much on justifications and competing ideas, as on institutions and rival personalities. We hope to show that questions asked then and since about the role of law in development and the proper relation between law and the exercise of state power were already instantiated in debates over the training of lawyers and the education of law students at this hinge-point in colonial and postcolonial history.

Third, and by way of necessary qualification to the foregoing, it is important to avoid treating the struggles in Ghana as the simple outworking of abstract, essentially European (and American) notions about how to teach law. Accra in the early 1960s was not a mere detour from the traffic in pedagogic ideas across the North Atlantic. As recent studies have emphasized in the face of long-standing scholarly neglect, African states were an authentic site for the prosecution of the Cold War.10 In this context, and indeed subsequently, the agency of diverse actors was certainly circumscribed by inherited colonial constraints, by the machinations of the superpowers and their allies, and by the pressing need to secure external resources for development. But that agency was never extinguished, much less the capacity of these actors to frame their competing interests and values in discourse. The intellectual history of legal education is, thus, also an African history. It must attend to the manner in which struggles over how to teach law condensed broader conflicts between different classes and political formations within decolonizing states, and to how these conflicts were played out in the realm of ideas as much as in material form.

To bring these three ambitions to a point and to anticipate the findings of this chapter, we will argue that debates over legal education in early 1960s Ghana pitted an essentially conservative, elite model of legal practice, that looked to Britain for its forms and ethos, against an emergent model of the lawyer as agent of development, centrally involved in the administration of a new nation and the building of African socialism. Beyond the immediate professional context, these different models were also invoked by wider factions in Ghanaian society in aid of their broader political strategies. Their terms were, moreover, shaped by diverse intellectual currents in the Cold War period. Most importantly, American scholars and funders saw Ghana as the test bed for a new, properly academic model of legal education which represented a “third way” between the conservative and instrumentalist approaches. This won favor with some Ghanaian scholars, as a means of ensuring the independence of the law department vis-à-vis the government, but also with locally based British academics anxious to establish law as a legitimate university subject within UK universities. Our research shows, however, that this eagerness among some for change was matched by an enduring attachment to English forms among others. That was not confined to political conservatives either. We will see that nationalist radicals too privileged English orthodoxy over American innovation.

The chapter is organized as follows. In the next section, we set the general background, considering key British policy documents on higher education in the African colonies, produced toward the end of the Second World War. A new policy consensus from that time underpinned the establishment of the University College of the Gold Coast (later University of Ghana) in 1948, among others. These colleges aimed at the creation of an Indigenous elite, relatively small in number, ready to take over leadership at eventual independence. To this end, they proposed a model whereby the international standing of new colonial universities was underwritten by formal links with the University of London and the presence of expatriate staff. We then trace the manner in which these objectives were realized by the University College of the Gold Coast (later “Ghana”) as a whole and in particular by its law department, founded in 1958. It will be seen that an initial period of stability was followed by increasing conflict over funding and autonomy, as Ghana’s economic situation deteriorated and the government sought to assert greater political control in the face of regional and class-based opposition to President Nkrumah. Conflict with the judiciary and the use of preventative detention were accompanied by government attempts to influence appointments and teaching at the university, leading ultimately to the deportation of the American dean. We then review the creation of the Ghana Law School, as a rival to the university law department, which was pursued during this time of academic and political contention. As we will discuss at length, three main conceptions of legal education were proposed in these debates: an instrumentalist model, associated with the government, which sought ways to bypass the university and to train the large number of lawyers needed for development; a humanistic American model, which emphasized interactive teaching methods over lecturing and which would give the university a monopoly of training; and a traditionalist model, which sought continuity with British forms of legal professionalism and teaching practice. We note the resonance of each model with specific local and international political tendencies. We consider particularly the important and growing role played by Ghanaian political and educational actors in these struggles. We attend to student perceptions and the nature of their own interventions in the academic politics of the period.

II. From “Adaptation” to the “Gold Standard”: Education and the End of Empire

British policy on education in its African colonies went through two significant phases in the period from the end of the First World War. The first was aimed at supporting the general policy of exercising control through local chiefs exercising customary powers or “indirect rule.”11 A White Paper of 1924, based on the work of the Advisory Committee on Native Education in Tropical Africa,12 was shaped by a fear that widely available secondary and higher education would lead to the creation of an intellectual proletariat or “babu class,” as in nineteenth-century India, capable of challenging the authority of traditional rulers on which British domination rested.13 Emphasis was placed instead on collaboration with missionary educators and the provision of primary schooling in vernacular languages, rather than English. In the manner of programs for rural Black communities in the southern United States, syllabuses would be “adapted” to the needs of local students and have a strongly vocational focus.14 This was supported by colonial anthropology, which articulated concerns about “detribalization” resulting from uncontrolled contact with Western modernity. Nationalist thinkers in the Gold Coast, such as J.E. Casely Hayford, and elsewhere, bitterly criticized this policy for effectively confining Africans to subordinate roles in administration and the economy. They argued for a literary-oriented education, beyond primary level, that would allow upward mobility and circumvent the power of chiefs.15

The second phase followed the Second World War and was provoked by growing criticism of indirect rule. The system of traditional authority was undermined by increasing population movement to towns and cities. The extractive economy, which indirect rule and adaptive education served, had been badly affected by the Depression of the 1930s.16 The widespread stagnation and rural poverty which ensued opened Britain to embarrassing criticism in international fora and by its wartime ally, the United States.17 With the passage of Colonial Development and Welfare Acts in 1940 and 1945 “modernization” took prominence in imperial policymaking. It was matched by an acceptance that African self-government could not be resisted in the long run. Governors and officials were now urged not to suppress but to cultivate dependable local nationalism and its often Western-educated leaders.18 Caution in education policy was replaced by a significant expansion of primary and secondary schooling.19 The official position on higher education also changed dramatically. According to one influential report, rather than the creation of new universities being politically dangerous, it was their absence which threatened the colonial status quo.20 The Elliott Commission, which reported to the Colonial Office on West Africa in 1945, was divided.21 The majority proposed separate university colleges in each of Britain’s territories in the region, the minority a single institution at Ibadan, with extramural centers in the Gold Coast, Sierra Leone, and elsewhere in Nigeria. Nationalist outcry in the Gold Coast forced the Labour government to follow the majority and, as a result, three independent colleges were approved, including one centered at the government high school at Achimota near Accra, which opened in 1948.22

How was this new college to be run? This essential question was addressed by the Asquith Commission, whose report on the tasks and orientation of new universities across the wider British Empire was so influential that it lent its name to a particular philosophy of higher education.23 The “Asquith doctrine” profoundly marked the first decade of the University College of the Gold Coast and set the parameters for the debates on legal education which are the focus of this chapter. It needs to be understood against the backdrop of British imperial strategy after 1945. Accepting that self-government was inevitable, governments in London sought to maintain control over the process and to ensure an enduring influence over former colonies.24 In this spirit, Asquith aimed at creating of an imperial family of universities which would prepare elites capable of ruling independent states, linked by ties of learning and practice to Britain.25 At its heart was a concern that the quality of teaching would be in no way inferior to that of British universities. African institutions should be pegged to an academic “gold standard” which would allow their graduates “to enter the world community of intellect” on equal terms.26 This aim was realized through the creation of a “special relationship” between the new colleges and the University of London.27 The latter approved syllabuses, scrutinized examination processes, and participated in staff appointments. In the early years, most academics were expatriates, recruited in the United Kingdom through the Inter-University Council for the Higher Education in the Colonies established in 1946. This external orientation to Britain was to be matched internally by clear separation from local administrations and political forces. Though funded by the state, the new colleges would be self-governing, their autonomy a precondition of entry into relationship with the University of London.28 Finally, Asquith favored residential universities, with students of diverse geographic and ethnic backgrounds studying and living together on the Oxbridge model.29 Cultural and institutional separateness was reinforced by the physical location of the new campuses, which were often built on hills set apart from capital cities.30

III. “An Academic Centre of National Life”: The University College of the Gold Coast

Both physically and in terms of standards, the University College of the Gold Coast reflected basic ethos of the Asquith report. Founded in 1948, it was set on Legon hill, then about ten miles from the capital. The college was materially and intellectually removed from everyday life. Its first principal was David Mowbray Balme, a former classics lecturer at Cambridge University. Under his guidance, the University College was conceived on the Oxbridge model, built around quadrangles, with each student belonging to a hall of residence with its own gown. Dining was required, with grace said in Latin.31 Balme took pride in maintaining the “gold standard,” through the college’s links with the University of London. Ghana, he wrote,

cannot afford and would not wish to have the graduates of its University considered of lower standing than those of other universities.32

Contemporary observers like Sir Eric Ashby, a senior British educationalist active in higher education reform in Africa, criticized these arrangements as “a vivid expression of British cultural parochialism” married to imperial self-interest.33 He noted how the university, “established in palatial premises…outside the city, drew its skirts around its affairs and became (as an architect boasted of its quadrangles) ‘inward-looking.’” Culturally, he said, it was “isolated from the life of the common people in a way which has had no parallel in England since the Middle Ages.” Nkrumah’s attorney general and eminence grise, Geoffrey Bing, was still harsher, pointing out the inconsistency between the university’s modernizing mission and its imported rituals.

The incantations of an African priest or the pouring of libation was dismissed as irreverent barbarism but the recitation of a grace in Latin and the circulation of the port in the proper direction at High Table…was essential for the proper education of the scholar.…It would have been thought unfair…to have deprived the Principal of his juju when clearly he was so genuinely convinced that his magic would improve the educational prospects of his undergraduates.34

We will return to discuss Bing’s key role in the reform of legal education in subsequent sections. For now it should be noted, however, that the form and ethos of the Asquith universities were popular, in their early years at least, not only with ambitious students and local staff, but also at least initially with nationalist leaders, who had chafed at the limitations of missionary and adapted education.35 Even the radical Convention Peoples Party of Kwame Nkrumah could declare in its 1954 manifesto an “ambition to make the university among the finest places of learning on earth.”36 This attitude was to change as issues of higher education standards, financing, staffing, and autonomy became a key focus for contestation between political factions in the Gold Coast. Ultimately, Nkrumah’s wish that the university should be “an academic centre of national life,” serving the practical needs of the people and reviving neglected traditions of African scholarship came to predominate in his practice and thinking.37 The tensions between these ambitions were particularly evident in relation to legal education both at the university and beyond. Before examining them in detail, it is worth reflecting on the evolving role of the legal profession in the politics of pre- and post-independence Ghana, which provides significant background for the academic struggles of the early 1960s.

IV. “Lawyer-Merchants” and “Verandah Boys”: Politics and the Legal Profession

The British authorities in the Gold Coast first permitted and recognized the practice of law in the 1853.38 The opportunity which this presented was taken up by the sons of cocoa producers in the Ashanti region and by other prosperous classes. Lacking facilities for training lawyers locally, young men were sent to London to attend the Inns of Court. This formation, as well as their class background, created a cultural and professional bond with England and a notable political and social conservatism.39 These ties were sustained by their very mode of practicing law, which was focused above all on litigation and also by the exclusive focus at the Inns on English law.40 Returnees to the Gold Coast, as elsewhere in Africa, had no knowledge of customary law. They also meant that, as Basil Davidson put it, returned-barristers were London’s special partners among the “political class.”41 As in other colonies and consistent with the ethos of the Asquith report, this group was relied on by the Colonial Office and governments in London to take and exercise power responsibly when the time came for independence. British caution regarding the creation of a “babu class” hostile to colonial power, noted above, was particularly acute in the case of lawyers. As a result no widening of legal education beyond the Bar was contemplated until 1950. From that point scholarships were provided to a select group of Gold Coast students to read law at British universities, a scheme continued and expanded by the government of independent Ghana.42 While some law teaching was offered as part of the degree course in sociology at Legon, the establishment of a fully fledged law department would await the end of the decade.

The campaign for self-government in the Gold Coast had been initiated after the Second World War by the United Gold Coast Convention (UGCC). This was in effect a coalition of chiefs and an educated class, mostly made up of the English-trained lawyers just discussed.43 It was through them that Kwame Nkrumah, originally from the southwestern region of Nzima, who had studied at Lincoln University in the United States, before moving to England in 1945, made his debut in the politics of his homeland. At each stage he encountered and was influenced by Pan-African thinkers, like C.L.R. James and George Padmore, as well as future African leaders, such as Jomo Kenyatta.44 On the basis of his reputation for practical skills and intellectual independence, Nkrumah was invited back from England to take up the position of general secretary by the UGCC by its elite leaders in 1947. The relationship soon deteriorated, however, and in June 1949 Nkrumah broke away to form the Convention Peoples Party (CPP), which was more insistent and urgent in its demand for independence than the gradualist UGCC.45 The latter, as Dennis Austin wrote:

had a liberal view of society—a lawyer’s view perhaps; they were never quite able to understand the appeal or techniques of mass organisation; and they had a lawyer’s caution too, against rash precipitate action.46

Nkrumah’s capacity to mobilize ex-soldiers and urban workers, his subsequent success in the elections of 1951, 1954, and 1956, and his accession to power, first as prime minister of the Gold Coast under British rule, and then as president of independent Ghana in 1957, ensured an enduring enmity between him and his former employers. Led by a group of “lawyer-merchants,” they articulated their refusal in class terms, dismissing Nkrumah and his followers as undereducated “verandah boys.”47 In Davidson’s words, though “Britain’s true friends,” they now had to “stand by and watch the ‘rabble’ as it swarmed into the seats of power that Britain had reserved for them?”48 They criticized Nkrumah’s government for corruption and inefficiency, complaints, which increasingly resonated with a wider public as the regime put development ahead of individual consumption in its economic policies.49 Indeed, surpluses from the rising world price of cocoa in the mid-1950s, Ghana’s primary export, were appropriated by the centralized, independent state in the same manner as its colonial predecessor. As the price of cocoa fell again in the early 1960s, Nkrumah introduced compulsory national savings and raised taxes on imported consumer goods to maintain the balance of payments and sustain investment in heavy industry. Resistance to such policies led to the creation, in 1954, of the National Liberation Movement (NLM), a new, more radical opposition party based in the Ashanti region, which lobbied for a federal constitution and later merged with the UGCC to form the United Party.50 Former CPP supporters, such as trade unionists and market women, fell away from the party and allied themselves with the NLM and more traditional opponents, such as farmers, chiefs, and lawyers.51

Economic difficulties accentuated the increasing political challenge to Nkrumah’s government. Electoral failure on the part of the opposition saw them embrace, both constitutional and, what Austin called, “extra-constitutional” methods.52 In some cases, this involved amplifying the demands of other groups, as in the case of mass strikes by railway, bus, and port workers in 1961 and by gold miners in 1964. The resistance to centralization of chiefs and of specific regions, like Ashanti and the Northern province, was similarly articulated to the wider cause. More serious still was an alleged coup plot in 1958, a series of bomb attacks on CPP meetings, and two assassination attempts on Nkrumah himself in 1958 and 1964. In response the government itself had recourse to extra-,constitutional measures, earning Nkrumah the reputation of dictator, particularly in Britain and the United States.53 The erection of statutes of the president at many locations around the country and the establishment of a CPP Ideological Institute at Winneba were seized on as signs of this. But most fateful was the Preventive Detention Act 1958, which allowed internment without trial and was largely used against political opponents. Bing was widely seen as the architect of this legislation, and he defended it in court and subsequently in his memoirs. By the time of Nkrumah’s overthrow in 1966 over one thousand people were so detained. The most prominent of them, J.B. Danquah, former UGCC leader and pioneer of the independence campaign, died in custody in 1965.

Nkrumah reconstructed the “independence” constitution, agreed with the British, steadily gathering executive powers to himself.54 Between 1958 and 1962, he assumed the offices of Interior and Foreign Affairs minister, as well as Supreme Commander of the Armed Forces. This culminated in the declaration of a one-party state after a rigged plebiscite of 1964. Expatriate critics were deported and opposition leaders, such as Kofi Busia, as well as disenchanted CPP stalwarts like K.A. Gbedemah, went into exile. The formerly independent trade union congress was subordinated to the ruling party in 1957. This tendency was reinforced by Geoffrey Bing’s success, as attorney general in persuading the Supreme Court that the new republican constitution of 1960 did not empower judges to strike down measures for incompatibility with fundamental rights.55 The drift to authoritarianism was particularly evident in relations with the judiciary. Measures in response to the wave of strikes in 1961 included declaring a state of emergency and the creation of a Special Court of three judges to try security-related cases arising under it, with no appeal permitted.56 When the Supreme Court acquitted three opposition politicians charged with involvement in the 1964 assassination attempt, the Constitution was amended to allow the president to dismiss any judge of the superior courts. Nkrumah duly sacked Chief Justice Sir Arku Korsah, who had presided over the trial. His replacement, Sir Sarkodee-Addo, reheard the case and delivered a guilty verdict.

V. “Positive Neutralism”: Colonial Freedom and the Cold War

These struggles had a wider resonance. As the first African state to win independence, Ghana was the object of considerable attention from the United States and the Soviet Union, and the former colonial powers in Europe, but also from anticolonial and Black liberation movements in Africa and North America. US-funded conferences on higher education in Accra were matched by continent-wide gatherings of African nationalists and Ghana’s partners in the non-aligned movement. The president continued the engagement with pan-Africanist thinkers, which had marked his years abroad, numbering among his advisers George Padmore and Ras Makonen, as well as the renowned African American educationalist W.E.B. Du Bois. British left-wingers and anti-apartheid activists were invited to join the teaching staff at Legon. The former included Professor Alan Nunn May, a physicist who had disclosed nuclear secrets to the Soviets in the interest of keeping the balance of power, as well as Dennis Pritt, a London barrister known for defending anticolonial militants in Kenya and elsewhere in the British empire.57 The latter included Dr. Joseph Gillman, an emigré South African doctor who intervened to stop a US-Ghanaian partnership to build a medical school at the university.58

Ghana’s international posture of “positive neutralism,” which involved steering a course between the Cold War superpowers and trying to realize nationalist and Pan-African objectives, was a central concern of Nkrumah’s Attorney General Geoffrey Bing, another of these political migrants to Ghana, whom we have already mentioned earlier. Bing left a barrister’s practice in London, having also served as a Labour MP under the Atlee government between 1945 and 1950. Firmly on the “Bevanite” left wing of the party, he had been active in the influential Movement for Colonial Freedom, which campaigned for more or less immediate British decolonization in the 1940s and 1950s, rejecting the gradualist approach shared by their counterparts in the Fabian Society and the Colonial Office.59 The Movement counted among its collaborators and allies many vanguard nationalists in India and Africa, including the young Kwame Nkrumah.60

Bing promoted law reform relevant to Ghana’s needs with a degree of success remarked on even by those critical of his authoritarian tendencies.61 Expatriate advisers, all of whom either had already gained eminence in British legal scholarship, or would do so over the following decades, were engaged to help produce new legislation. They included L.C.B. Gower in company law, Patrick Atiyah in the law of contract, and Francis Bennion in statutory drafting. This pragmatism was also evident in 1957 when Bing (unsuccessfully) lobbied the Ford Foundation in the United States to support the development of legal education in Ghana.62 Bing also advised the Nkrumah government on trade deals between Eastern Bloc states and Ghana for the export of coffee and bauxite in return for loans and technical assistance, while also negotiating contracts with Western mining concerns.63 He was active at the United Nations, too, lobbying the Security Council to support Nkrumah’s opposition to the White settler regime in Southern Rhodesia.64 His alleged influence over the president, in this regard, was sometimes attributed to his alleged membership of the Communist Party of Great Britain or fellow traveler inclinations. Though the British security services suspected him of this, it is difficult to prove either way as Bing seems to have burned his papers before leaving Ghana in 1966 and he only makes indirect reference to the question in his memoir.65

Nkrumah was also accused of pro-Soviet sympathies by critics throughout his career. Historians suggest that this claim was in fact the product of a misapprehension on the part of the British authorities and, later, the tactical desire of the Ghanaian opposition to align its cause with that of anticommunist lawmakers on Capitol Hill.66 Nkrumah’s rule was in fact marked by considerable openness to the United States, at least in early years, which made much of its own anticolonial origins in its engagement with Africa in the late 1950s. His turn toward the USSR and its allies came relatively late and was motivated less by ideology and more by disillusionment with the West in the aftermath of the Congo crisis of 1960–1961 and the realization that US government and commercial involvement in his flagship dam and smelter project on the Upper Volta river had proved more disadvantageous than expected.67

Notwithstanding these foreign policy turns, independent Ghana was consistent in its leading role in the movement of non-aligned states.68 Nkrumah challenged French policy in Algeria and welcomed freedom fighters from across the continent to Accra.69 The most tangible manifestation of this commitment was the contribution of around two thousand troops to the UN mission in the Congo and a diplomatic push in support of beleaguered President Patrice Lumumba.70 It was out of that context that Bing recruited the Irish diplomat, Conor Cruise O’Brien, as chancellor of the University of Ghana in September 1962. While serving as UN special envoy in the Katanga region during the crisis of 1961, Cruise O’Brien had vigorously and vocally resisted the efforts of the former colonial power, Belgium and its Western allies, to retain significant influence over independent Congo, including partition of the country.71 Having resigned in protest at the United Nations’ own failure to block these neocolonial ambitions, and given his record as a scholar and author, he was considered by Nkrumah to be an ideal leader for the national university of a former British colony like Ghana.72 Moreover, Bing, who had grown up in Northern Ireland, was sympathetic to Cruise O’Brien’s earlier work on the Irish government’s antipartition drive in the late 1940s and 1950s and had contributed a pamphlet for worldwide distribution as part of this campaign.73 However, the relationship between Cruise O’Brien, on the one hand, and Nkrumah and Bing, on the other, deteriorated due to conflicts over academic freedom in the university generally and in its law faculty in particular, as we will see in the following sections.

VI. “A Troubled University in a Troubled Land”: Conflict at Legon

The University at Legon became a site of struggle between Nkrumah’s government and an array of opposition forces, as well as Ghanaian and expatriate academics, in the early 1960s for four main reasons.74 First, the deteriorating economic situation meant that the government grew more aware of the cost of running the university in its then current format. Of the 13 percent of national budget in 1960 dedicated to education, a full 40 percent was absorbed by the university.75 Given that the pool of eligible entrants was made up of only sixteen thousand secondary students, this represented a considerable skewing of resources. With funds becoming tighter, Nkrumah and his advisers felt justified in taking steps to ensure that they were getting value for money.76 A “sense of urgency” about Ghana’s developmental needs allowed the government to look past inherited governance constraints.77 Second, the government’s growing disaffection with the United States and its allies, including the United Kingdom, registered locally in an atmosphere of suspicion and accusation. Expatriate staff at the university were accused of spying and of promoting neocolonialist and racist attitudes. Third, some Ghanaian staff were openly associated with and involved in the opposition movement focused on the United Party. K.A. Busia, professor of sociology, was most notable among these. Furthermore, though the student body reflected a broad spectrum of social and economic though not regional diversity, on the whole it appears to have been increasingly less inclined to support the CPP.78 Fourth, and underpinning all of these, was the government’s residual suspicion of the intelligentsia. As Dennis Austin put it:

the location of political power in Ghana…was out of line with the very high status accorded the educated elite of the universities…Successive governments looked jealously at the intellectual pretensions of an academic elite, many of whom could hardly bear to endure their exclusion from office.79

In a combination of “nationalist assertion and financial restraint,”80 students and staff, whether domestic or expatriate, were thus targeted by the authorities in their move to centralize power and defend the president. Legon was, as one expatriate lecturer put it, “a troubled university in a troubled land.”81

These tensions came to the fore when the University College abandoned its formal link with the University of London in 1961 and became the University of Ghana, with Kwame Nkrumah as its chancellor. Controversy immediately followed as the government formally dismissed all academic staff, ostensibly on the grounds that their employer had changed.82 Foreign lecturers were particularly fearful that this would lead to a purge. Although in the event only six lost their jobs, claims of a dire threat to academic freedom found an echo with political and educational commentators internationally, adding to Nkrumah’s growing reputation as autocrat.83

These conflicts also played out in and around the university law department, founded in 1958, with dedicated funding from the government and admitting its first students (a total of thirty) in 1959.84 J.H.A. Lang, formerly legal counsel at Imperial Chemical Industries in the United Kingdom, was recruited to as its first dean by Bing on the advice of Sir David Hughes-Parry, Director of Advanced Legal Studies in the University of London.85 Lang’s tenure came to a controversial end when he resigned in January 1962 in protest at Nkrumah’s insistence, without further consultation, that a young lecturer named Alex Kuma, widely seen as a CPP loyalist, be promoted to a presidential chair.86 The new dean, William Burnett Harvey, took over in October 1962 with the support of the Ford Foundation two-year secondment.87 Ford had just launched its dedicated program for the Staffing of African Institutions of Legal Education and Research (SAILER), which was to contribute to developing law schools across the continent over the next decade. A contract lawyer and legal theorist, Harvey was professor of law at the University of Michigan. With him came Robert Seidman, a Harvard graduate, who took up a senior lectureship also with Ford support. From the start Harvey pursued a vigorous program of reform and expansion in law at Legon. He achieved faculty status for the department, helped found a university law journal, and began the move to dedicated premises. He also had clear ideas about the ideal scope and form of legal education, informed above all by his career in the United States, which we will explore in detail later.88

Ironically, while Harvey’s innovations were seen as revolutionary by local practitioners associated with the opposition, his American origins also made him suspect in the eyes of government ministers and CPP activists, especially as he took Vice Chancellor Cruise O’Brien’s side in defending university self-government.89 In a sign of the government’s growing insecurity, he was accused by party newspapers of being involved in the assassination attempt of January 1963. They claimed that “the so-called Michigan professor from Legon,” had been inexplicably standing behind Nkrumah when there was an attempt on his life by a bodyguard, leading them to infer complicity on his part.90 He was also charged with supporting the racist South African government on the basis of his inaugural professorial lecture of May 1963. A dry and fairly brief discussion of the peculiarities of the Roman-Dutch legal system was interpreted by CPP supporters in the press as endorsement of apartheid.91

Cruise O’Brien was unsuccessful in his attempt to reassure Nkrumah personally that the accusations against Harvey were unfounded. On the contrary government outlets went on the offensive, emphasizing the need for the law faculty and indeed the legal profession to align themselves with national objectives as defined by the party. As it was put in Accra’s Evening News:


you need socialist lawyers to draft, interpret, administer [socialist laws]…above all, don’t let anyone who is not a socialist teach the lawyer who will have to practice law in a socialist country.92

The president himself sanctioned this line of attack in a speech at the opening of the university’s Institute of African Studies in October 1963, where he affirmed that “the Law Faculty should be staffed by Africans.”93 Some months later, demonstrators loyal to the government marched on to campus, taunting students and demanding the Africanization of staff and teaching methods.94 The crisis culminated in the deportation of Harvey and Seidman, along with a further five expatriate teachers from other faculties on February 8, 1964.

The contest between academic freedom, on the one hand, and promotion of social relevance, on the other, cannot simply be mapped on to the differences between expatriate and African staff. In fact, many Ghanaian academics were critical of government interference in the running of the university.95 Equally, expatriates, including Harvey and Seidman, acknowledged the importance of law and other disciplines contributing to national development and the need to Africanize the cohort of lecturers and professors.96 Both of these groups were united, however, in giving priority to academic autonomy as regards appointments and curriculum design and in determining the university’s relations with the wider society. Moreover they held this commitment irrespective of their affection (or lack of it) for the Oxbridge forms adopted for the university by the first Vice Chancellor Balme.

VII. “The Need for a Degree”: A Dispute over Legal Education

It is most likely that all of the charges against Harvey were confected by party activists. But there were substantive issues in dispute too.97 At bottom, these concerned the appropriate institutions for training legal professionals in Ghana, the relations between them, and the style of teaching which each would adopt. Thus, in 1957, at the instigation of Geoffrey Bing, the government moved to establish a center for training lawyers, which would eliminate the necessity for Ghanaians to travel to London to study at the Inns of Court.98 The Ghana Law School (GLS) opened in 1958 was located in the heart of the commercial district of central Accra, near to the main courts, a setting which contrasted with that of the university law department located in its (then) rural setting on Legon Hill. Though founded in the same year, there was no formal connection between the two. The GLS was subject to the direct control of the General Legal Council, which regulated admission to the legal profession. It was only in his capacity as Director of Legal Education on the Council, and not as Dean of Law at the university, that J.H.A. Lang served as first head of the GLS.

It was planned that the GLS would offer a one-year practical course for law graduates. But its main task was to prepare students for Parts i and ii of the English Bar Examination through evening classes. Students would be eligible to practice law in Ghana on completing a compressed syllabus over the course of a three-year diploma program. By contrast the university law degree entailed four years of full-time study of traditional common law subjects, as well as African customary law and one nonlaw elective. Entry requirements were similarly divergent. The university demanded passes in the national school leaving examinations, while the GLS accepted a range of qualifications, from bachelor’s degrees to commercial courses in accounting. Poor student completion rates in the school seemed to reflect this generous admissions policy. Three reasons have been given as to why Bing favored the idea of a separate law school, notwithstanding the risk of duplicating the work being done in founding a law department at the university.99 First, Ghana required a large number of legally qualified personnel to be trained quickly in order to play a part in development. Second, many able and interested candidates were dissuaded from studying law by the cost of travelling to the Inns of Court. Third, a new cadre of domestically trained lawyers from a wider social base would serve to dilute existing British-trained bar and thus diminish Nkrumah’s political opponents.100

The unclear relationship between the GLS and the university law department was considered by an International Advisory Board on Legal Education in July 1959, whose members included Arthur Sutherland (US), Zelman Cowen (Australia), and L.C.B. Gower (UK). Submissions reflected the quite opposed conceptions of lawyering at play in Ghana at the time. On the one hand the bar association argued that Roman Law be made a compulsory subject in the first year of the university law course; a plea which was politely declined.101 On the other hand, Bing, who had convened the committee, again asserted the need to ensure an adequate and rapid supply of lawyers for the new state. The Advisory Board held firm on this too, countering that it was “of the highest importance [to] any community that its lawyers should be persons of a wide and liberal understanding” and that such an education could only be attained through studying for a university law degree.102 In this spirit, they recommended that Ghana’s bifurcated system of legal training come to an end. The GLS should be absorbed into the university, the part-time diploma phased out, and its efforts focused on postgraduate training for legal practice.103

These recommendations had not yet been implemented when William Burnett Harvey took up the deanship at Legon. He addressed the issue of the GLS in a memorandum submitted to the Academic Board of the University and the General Legal Council in October 1962 only a month after his arrival.104 Going one step further than the Advisory Board, he proposed that the GLS be abolished completely and with it the provision of separate vocational training in legal practice. The latter could, he argued, be delivered more efficiently, by the university law department itself, as was the case in the United States. To achieve this, students would take a three-year BA course, followed by two years of LLB studies to entitle them to practice. This would have the benefit of improving the quality of teaching and, thus, of graduates and practitioners. It would also concentrate national research capacity in law. Ultimately, though accepted by the General Legal Council, Harvey’s proposals did not survive his deportation in 1964. Moreover, they provoked significant opposition, as we will see in subsequent sections. Before that, we turn to investigate more fully the rival conceptions of legal education, its nature and purpose, which underpinned the different positions in this debate.

VIII. “How the World Might Be Improved”: Bing’s Instrumentalism

Geoffrey Bing’s memoirs, published after his expulsion in 1966, include a chapter of historically and theoretically well-informed reflections on education in Ghana. Examining this, along with views expressed by Nkrumah himself, will provide us with an insight into the distinctive aims and values which each felt should shape legal training in a postcolonial state. Bing adopted Sir Eric Ashby’s critique of the “Asquith doctrine,” noted earlier, but gave it a more political, indeed anticolonial edge. Asquith’s elite (or “Platonic”) model of university education, he argued, was rooted in imperial strategies of domination, exemplified, for example, in the criteria laid down by Cecil Rhodes for scholarships awarded in his name to students coming to Oxford.105 Privileging classicists and historians as candidates for administrative and political leadership in Britain and the colonies, the model aimed to teach “men how to rule men,” not “how the world might be improved.”106

For his part, Bing took a more instrumental and democratic view, one rooted in the ethos of the natural sciences prevalent at mid-century. Education, he wrote:

consists of passing on and augmenting the knowledge which enables man to conquer his environment. The student’s mind must be so trained that he [sic] will for ever after question, in accordance with scientific principles, the world in which he lives. In short, education is the art of learning how to interrogate nature.107

This generalized instrumentalism was given concrete substance in independent Ghana by the government’s developmental ambitions, and it was in these specific terms that Bing recounted and evaluated the relationship between Nkrumah’s government and the university at Legon. He dismissed the sequence of on-campus demonstrations and deportations as no more than the “sordid brawling between ‘town’ and ‘gown’” typical of medieval Cambridge. Rather the true “crime of the University was its passivity in face of the crying economic and social needs of the country” and its failure “to provide the skilled personnel necessary for development.”108 The banner of academic freedom, raised against Nkrumah by Conor Cruise O’Brien and his colleagues, as well as by international critics, in reality served to protect the corporate and material interests of disproportionately well-paid expatriates and the entrenched class position of established Ghanaian elites.109

A better, more development-focused model for Ghana, and other African states, according to Bing, lay in the land-grant colleges established in the United States in second half of the nineteenth century.110 Governed by a committee drawn from the surrounding community, rather than by academics themselves, these colleges were explicitly founded to promote economic and social progress in their own regions.111 Courses of varying length focused, therefore, on practical training, oriented to the needs of local industries, including agriculture. This approach was widely discussed elsewhere in Africa during the period of decolonization, most notably by Dr. Nnamdi Azikiwe in Nigeria, who adopted it as the model for the University of Nigeria at Nsukka, founded in 1955. More democratic and more oriented to social problems, according to Ashby, the land-grant college was concerned “with the making of citizens, not just leaders…its campus [was] the whole state.”112

Nkrumah and Bing’s interventions on legal education were also marked by a steady focus on the collective, articulated in instrumentalist terms. They expressed impatience with the deficiencies of inherited laws and forms of legal practice. Bing argued that through its “inefficiency, slowness and uncertainty” colonial legislation was “a clog on industrialization and an invisible surcharge on every commercial transaction.”113 According to the president, practitioners, for their part, had concentrated on conducting litigation “between wealthy individuals,” neglecting less lucrative disputes and effectively promoting “colonial economic interests.”114 This group understood law in absolute terms, as an end in itself, operating above all in defense private property and the established order. By contrast, in an independent Ghana law would be deployed dynamically for transformation and growth. For Nkrumah, “law must represent the will of the people and be so designed and administered as to forward the social purpose of the state,” a view warranted by the essential communitarianism of historic African societies.115

Legal education in the new Ghana would be reshaped to serve this end. Not litigators but “legally trained administrators and legal technicians” were required for development through socialist planning.116 The reorientation of practice toward external goals meant that the curriculum should include nonlaw subjects such as economic, social, and political science, and even science and technology, in addition to standard law courses. This vision of the new lawyer as technocrat was complemented by a more populist concern with the needs of “the ordinary man and woman” in small towns and villages whose “everyday legal problems” had been neglected by elite litigators.117 An expanded cadre of formally admitted practitioners and paralegals was required to provide them with “inexpensive and good advice” and to defend them against “wealthy trading and commercial firms.”118 Through the GLS, civil servants, police, and army personnel, for example, would be able to gain the legal knowledge necessary for the more effective discharge of their public duties. Equally, its lower cost would attract into the profession “those whose families lacked the money to send them to London to read law.”119 So-called legal letter writers, operating as informal advisers in the countryside, would be offered instruction “in the rudiments of law” as a condition for being formally licensed. Significantly these initiatives were resisted in the name of maintaining standards. The GLS curriculum, as we have seen was pegged to the bar course in London, and its quest for the authority to train lawyers from scratch was thwarted. The “letter writers” proposal was also rejected by the General Legal Council as a “colonialist suggestion” that Ghanaians could not aspire to the same quality of legal education as that prevailing in England. Bing, in response, castigated this defense of absolute standards, as illustrating “in miniature the internal struggle between the elite and the mass of the people.”120

IX. “A Learned Profession”: Harvey’s Humanism

In taking steps to ensure a widening of legal education suited to Ghanaian conditions, Bing and Nkrumah were opposed by W.B. Harvey. Admittedly, like them, he acknowledged that the law department faced the challenge of promoting Ghanaian staff, and he shared their concern that the university law faculty should not isolate itself from the wider society.121 In form and substance, however, his vision differed from theirs quite sharply. Harvey arrived at Legon “carrying the torch for American legal enlightenment,” as it was put by S.K.B. Asante, the acting dean before his arrival.122 Like Bing Harvey started with a critical view of the legal profession as it then was: numerically small, overconcentrated geographically, and skewed towards advocacy. He, too, argued that the new curriculum should include nonlaw courses to alert the lawyer to “the pressures and needs felt at the growing edge of…society.”123 But these concessions did not amount to an acceptance of Bing’s assumption that law was merely a tool of national development subject to government direction. On the contrary, Harvey emphasized first and foremost that:

law is a learned profession [and the lawyer] who is faithful to the highest standards of his profession is not merely a skilled craftsman manipulating a technique for social ordering.124

Lawyers required a “broad and liberal education” rendering them sensitive to “the values of the cultural tradition of which they are a part” through “substantial exposure to the learning of the humanities and the social sciences.”125 Acquiring familiarity with “the body of positive legal norms” was not enough.126 Echoing the Asquith report, as well as former Vice Chancellor David Balme and the opponents of Bing’s proposals for training “legal letter writers,” Harvey evoked the “gold standard.” Ghana should concentrate on producing “soundly and liberally educated” lawyers entitled “to full acceptance in the international community.”127

Harvey robustly defended the inherent academic value of the academic law degree. In its core subjects, as much as through nonlaw electives, it offered a “rich storehouse of data of general humanistic and social significance.”128 Law was a worthy subject of study even by those who would not go on to practice. The law of contract provided an insight into the workings of the market economy, tort law into the costs of industrialization, and so on. This potential was sold short by the abbreviated training offered at institutions like the GLS, which he dismissed as “‘crash programs’ for the training of minimally qualified legal technicians.”129 If national resources were scarce, they should be devoted to providing standard law degrees to a high standard, rather than to supplementary and inevitably mediocre law teaching aimed at public servants and the like. The practical corollary of this view for Harvey, as we have seen, was that legal education should be solely delivered by the university, as in the United States.

This humanistic, as opposed to purely instrumentalist conception of legal education was also evident in how Harvey and his colleague Robert Seidman represented their teaching practice. Trained at Michigan and Yale law schools, respectively, both followed the Socratic, or dialogic, method of teaching. Famously, this inducted students into the practice of common law reasoning by a rigorous and open-ended questioning on the detail of important cases, through which they were expected to grasp the principles of a given legal area. The function of the law teacher in this mode was “to organize an apt body of working materials, to stimulate the student to consider them in such a way as to sharpen his [sic] own analytical skills and insights, and by his questions and criticisms to light the student’s path toward discovery, but not to carry him along it.”130 As regards teaching materials, this approach privileges casebooks, containing extracts from primary legal sources, rather than straight-forwardly descriptive textbooks, and American staff at Legon were active producing such casebooks for their courses, containing specifically Ghanaian and other African materials.131 Historically associated with Harvard Law School, the Socratic method was quite opposed to the magisterial style common in British law faculties and among Ghanaian colleagues who had studied there. On that model, according to Harvey, legal information was imparted in unidirectional fashion through lectures which students attended “without prior preparation on the materials to be considered…quietly taking their notes.”132 This ultimately rested on a view of law, not as activity, but as a body of rules and principles in the first instance.

This difference in teaching methods had a clear political valency for Seidman. While the American professor’s role was “to guide students to discover for themselves underlying patterns of law,” their European counterparts used “a heavily didactic, authoritarian instructional method.”133 Small wonder that the president, himself seen as an incipient autocrat, “objected to the way Americans taught ‘Western law,’” or that proponents of the traditional lecturing style in the university had also sought to introduce compulsory courses for students in the party doctrine of “Nkrumahism.”134 The popularity and inherent democratic potential in the Socratic method was borne out for Seidman in the very week of his expulsion in January 1964. He recalled with pride a criminal law class from that period which saw students tease out the implications of the common law doctrine of provocation with reference to a Ghanaian defendant poised between “rational understanding” and “traditional beliefs.” His own departure from Accra airport was attended by most of the staff from the law faculty and a large body of obviously distressed but supportive students. Even in his absence, he was sure that their acquired skill in Socratic techniques would allow them to run their own classes for a number of weeks.135 Harvey, too, expected that students who had been “encouraged to question, to criticize and to attempt to defend their own analyses [would] never again be content with passive note-taking on lectures.”136

X. “Indebted to England”: Conservatives and Nationalists

Legal conservatism, in teaching and practice, was attacked in the name of Ghanaian development by Bing, and by Harvey and Seidman. In both cases, the British origin of these traditions was explicitly disparaged. Harvey traced the tendency toward rote learning and regurgitation among his students to the imposition of the British school system in Ghana, one of the most the “most regrettable aspects” of the colonial legacy.137 Against this he hoped that “even after the direct American involvement in law teaching has ended, the American insistence that rule-learning through neat lectures is not legal education will still influence the Faculty of Law.”138 Bing, as we have seen, turned to the United States for alternatives to hidebound British practices too, though in his case it was the land-grant colleges, rather than Harvard Law School, that provided the model to be emulated.

Nonetheless, the British connection continued to be highly valued by many Ghanaian scholars and legal practitioners. Thus in 1960, addressing the University of Hull, Mr. Justice N.A. Ollennu, then a judge of the Ghanaian High Court and sometime lecturer at Legon, affirmed:


Our courts are presided over by, and before them practise, men with the same academic and professional training and integrity as those of the English courts…[N]ot only are we indebted to England for that part of our law which we have received from England, but also, and much more significantly, we are indebted to you for giving us the heritage of your own methods of creating, declaring, and developing the law.139

Indeed, lawyers’ resistance to Nkrumah and their defense of the rule of law was represented at the time by S.K.B. Asante as the result of “solid attitudes instilled by a hundred years of contact [which meant that] the essential ingredients of the English concept of the rule of law were sufficiently rooted in Ghanaian public life to generate a revulsion against wanton totalitarianism.”140 In the university, too, even though the formal link to the University of London was abandoned in 1960, a more informal shadowing of the gold standard was achieved through the appointment of British, or British-trained external examiners for its law programs.141 Even the Ghana Law School, which was founded to outflank the conservative, Anglophile legal profession, was concerned to show it would maintain parity with English standards at least in its early years, through setting the same examination papers as the Council of Legal Education in England.142

The defense of legal Englishness was not limited to established professionals and political conservatives either. W.C. Ekow Daniels, who had joined the faculty having returned from doctoral studies at University College London, was strongly identified with President Nkrumah. Like Bing, he was accused of off-stage plotting to subvert the autonomy of the university in the name of Africanizing the lecturing staff. Indeed, Cruise O’Brien, Harvey, and Seidman all asserted privately that he was instrumental in having the latter two deported in order to secure a chair in law for himself.143 Ekow Daniels strenuously denied this at the time and since.144 What is indisputable is that he openly challenged Harvey’s proposed reforms to the organization and format of law teaching in Ghana with a memorandum of his own to faculty staff in late 1962.145 This was made out in terms of a defense of the English form of legal education that he had experienced as an undergraduate, that is, a separation of academic study, to be delivered at the university, from vocational instruction, to be provided through a separate institution, like the GLS. He argued that Harvey’s typically American proposal to deliver the entirety of legal education through a university degree program confounded theory and practice. Its brevity and its combination of law and nonlaw courses would leave students underprepared for professional work. Casting Harvey’s ambition to overcome British traditions as a kind of legal educational “imperialism,” Daniels proposed instead that students take a diet of solely legal subjects, with no room for extra economics, social studies, and so on.146 Contextual and critical perspectives on law were, thus, more likely to be offered to students by American staff, than by their British-trained Ghanaian colleagues, no matter how radical their politics.147 Over a year after the deportations Cruise O’Brien remarked sarcastically:

Faculty members are pressing at the moment for the dismantling of the course set up by Burnett Harvey and the wish to return to the good old British system under the banner of anti-colonialism is very marked.148

A further irony is evident when we consider the views of L.C.B. Gower, then chair of law at the London School of Economics and founder of academic company law in England, who was highly active in law reform and development of law faculties across West Africa in this period.149 As we have seen, he served on the International Advisory Committee on Legal Education in Ghana and also on the influential Denning Committee, which reported on the reform of training at the Inns of Court in London for African students and on the development of law schools in Africa in 1960.150 Gower was no missionary for the traditional English model, however. He had long-established contacts with leading US scholars of corporate law and had been a visiting professor at Harvard in 1954–1955.151 Like many British academics who made this journey at the time, he was greatly impressed by the breadth and vigor of American legal scholarship and equally convinced of the inferiority of its counterpart at home.152 He brought this awareness with him to his work in and on Ghana, arguing repeatedly for the value of a university law degree as a prerequisite of professional practice.

Gower dedicated his Oliver Wendell Holmes lectures at Harvard in 1966 to the theme of “Independent Africa,” starting from the assumption that well-trained lawyers “with a lively appreciation of the needs of tomorrow” were essential to political order and economic development.153 He reviewed the “colonial inheritance” in this regard. Positives included the rule of law, policing, an apolitical military, and the common law itself. Foremost among the negatives were the education system, which was elitist at the highest level and simply insufficient at the lower levels.154 Training at the bar in London fell short in the same way. While recommending that Britain and the United States should address these deficiencies “in combination” rather than competition, Gower clearly cast his American peers as the agents of progress.155 He counseled due modesty, warning against “dollar imperialism” over zealousness and the naïve assumption that Africans saw the United States as a “loveable” ally with shared anticolonial past. Allowing for that, however, what was required above all was for “more for more African lawyers to be exposed to American methods at American law schools, and more American teachers to practise American methods at African law schools.”156 Not only African lawyers but their British counterparts needed to be shaken “out of complacency.”157 The final lines of his lectures are telling. Recalling a friendly comment from his year at Harvard to the effect that he “wasn’t a typical Englishman,” he added, “I wouldn’t know about that. But I think too many African lawyers are.”158

XI. Conclusion

Legal education, neglected and discouraged under colonial rule, received much attention after independence, but there were often conflicting outlooks on how it should be provided and its aims. In this chapter we have shown that from 1957, debates about the roles of the law department at the University of Ghana and the Ghana Law School must be understood as part of wider, complex struggles. At stake were the political positions of the main protagonists and competing philosophies of legal education, while the broader historical context was one of decolonization. We have sought to show that struggles over legal education had a significance far beyond the law faculty. They were as much about African nationalism, development, and social progress, the impact of British rule on legal education, and the growing involvement of the United States in this domain. There was no straight alignment of perspective with national origin, however. As equivalent experience in East Africa has shown, contact with American innovations in teaching and scholarship was invigorating for young British scholars. That it was experienced in the relatively open context of new African law schools must have added to its purchase.159 Many returned from their expatriate sojourns to challenge “black letter” orthodoxy with a new current of “law in context” scholarship which owed much to American legal realism but also to the developmental challenge set by African nationalist leaders to academics in the new law faculties.160 The pattern of mobility was complex. Returning British scholars were joined by notable former students from African faculties in founding new British law schools which pioneered critical and participatory teaching methods quite in opposition to the inherited magisterial style.161

As regards the shape of legal education in Ghana, it must be admitted that in the medium and long term that both Harvey and Bing failed in their ambitions. The bid to create a university monopoly of legal training was thwarted by Harvey’s deportation in 1964. The bid to bypass the university by allowing nongraduates to practice after studying at the Ghana Law School was frustrated by Bing’s own expulsion after the coup against Nkrumah in 1966. Our discussion shows that neither proposal was supported by a sufficiently numerous and influential domestic constituency.162 Ultimately the mixed English model, as supported by the International Advisory Committee, was retained. In the aftermath of the 1966 coup, the university council declared its intention to return Ghana “to the academic gold standard,” and this development was a noted ambition of the conspirators themselves.163

We have already noted the irony in this. Britain was exhausted as a world power by the early 1960s. The ruling class had lost an empire, and its ruling ideas had lost purchase, most of all with the ambitious children of its own working and lower middle classes. The veneration of tradition, complemented by an empiricist anti-intellectualism, which marked both the common law and the wider culture, was being challenged by imported continental and American models of thought and pedagogy.164 In some former colonies, by contrast, the “peculiarities of the English” retained a certain purchase in debates over the future of law and legal education. The metaphor of the “gold standard,” repeatedly invoked, suggests a certain nostalgia for the days when money and qualifications had an intrinsic worth underwritten by the imperial metropole. Dollar convertability had fewer attractions. National money threatened inflation and a loss of value. It would be erroneous, however, to see this as mere imitation or simple neocolonial deference. Well-founded strategic concerns, about US intentions in Africa, for example, as well as the tactical demands of the political moment within Ghana, meant that the English model had value even for radical nationalists. We do well too to remind ourselves that the Anglophile lawyer-elite in Accra, like its conservative peers in other former colonies, was no less committed to independence and development than their radical rivals, albeit with more caution. Finally, it is worth noting that many teachers and students positively embraced the plurality of teaching styles and scholarly orientations on offer at Legon in this period. They rallied in support of deported US lecturers and in protest against Nkrumah’s constraints on the judiciary. British and American methods were appropriated, adapted, and in part rejected for differing disciplinary contexts by distinguished Ghanaian scholars and judges over the following decades.165
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Chapter 52

 Transnational Legal Education in China


Stephen Minas




I. Introduction

The expanding global influence of the People’s Republic of China in the decades since Deng Xiaoping introduced the policy of “reform and opening up” is one of the defining developments of our time. As a corollary to the growing—and changing—Chinese agency in global politics, markets, and commerce, China itself has received influxes of foreign investment, technologies, information, and people.

This intermeshing of a vast and recently isolated country into global politics and business has had major ramifications for transnational legal practice, from treaty making to cross-border transactions to dispute resolution. For China, the task of educating a legal profession fit for the requirements of transnational practice is a major and ongoing challenge, especially because of the disastrous legacy of the Cultural Revolution.

This chapter will provide an overview of the development and state of “transnational legal education” in China. While no attempt is made to define “transnational legal education,” several “transnational” elements of legal education will be addressed, including: “transnational” in teaching style—for example, employing the Socratic, participative method favored in many US law schools but unknown in most Chinese law schools, and focused on training for legal practice, ethics, “thinking like a lawyer,” and so forth; “transnational” in content, concerning bodies of law or legal practice that necessarily have a border-crossing dimension, for example, public international law, private international law, transnational commercial law, and international arbitration; and “transnational” in terms of standing for a novel and still evolving theoretical or methodological approach, for example, teaching domestic law comparatively or with a view to unpacking its border-crossing dimensions (such as how English financial law structures transactions far beyond England, or how Chinese law and legal procedure might exert a transnational influence through “Belt and Road” transactions).

The chapter is structured as follows. Section II identifies the historical, political, and economic contexts for the contemporary development of transnational legal education in China. It will be seen that legal borrowing has a long history as part of various state modernization projects in China, and that the “legal nihilism” of the Cultural Revolution forced the Chinese legal profession and legal education to make a new beginning in the late 1970s, drawing on foreign influences to rebuild. Following on that, while section III will discuss the relationship between the changing composition and responsibilities of the Chinese legal profession and growing demand for transnational legal education, section IV examines the transnationalization of Chinese legal education in the areas of institutional design, teaching methods, and curricula. Section V briefly considers the profiles of transnational legal educators in China—both Chinese and foreigners. Section VI discusses the prospects for “Chinese transnational legal education,” by which I mean the incorporation of Chinese experiences with law reform, legal development, and legal practice in transnational law courses. This topic is particularly salient given (inter alia) the dominance of Chinese transactional models in the Belt and Road Initiative (BRI), Chinese ambitions to expand the reach of Chinese commercial courts and arbitral tribunals, China’s leading position in a variety of new technology-based industries, and China’s nascent (and hardly uncontroversial) experimentation building linkages between the very different legal system of the Chinese mainland, Hong Kong, and Macao. Section VII concludes.

The chapter is mostly confined to a discussion of transnational legal education in mainland China. Legal education in colonial and postcolonial Hong Kong and Macao has followed very different trajectories to the mainland experience discussed below, although (as will be seen) the current policy of economic integration may produce new overlaps and convergences.1

II. Historical, Political, and Economic Contexts

Present efforts to transnationalize Chinese legal education are most immediately a response to the demands placed on the Chinese legal profession by China’s vastly increased economic and political role in the world in the decades of “reform and opening up.” It should nevertheless be recalled that this transnationalization drive is not without precedent; state-directed legal borrowing has quite a pedigree in China. The following paragraphs recall these precedents but also underline a disjuncture: in the past, including in recent decades, China was borrowing “state-of-the-art” legal technologies from a position of weakness, with the aim of “catching up”; at the beginning of the third decade of this century, Chinese actors must for the first time consider what transnational legal education means from the vantage of one of the world’s leading economic and political powers.

Chinese experiments with transnational legal education can be traced back (at least) to the mid-nineteenth century. The disastrous interactions with Western powers in this period, leading to the conclusion of “unequal treaties” and opening a “century of humiliation,” underlined Chinese weakness and spurred the imperial Chinese government on a campaign of modernization, including through the introduction of “Western law.” Legal education played its part. The Chinese governed commissioned a translation by the American missionary W.A.P. Martin of an international law textbook, and Martin was appointed head of the Tongwen College for interpreters, becoming “the first law professor in modern China.”2 The first law school was established at Chinese and Oriental College in Tianjin in 1895, with “[m]any foreign lawyers” hired to teach there.3 During this period, Chinese officials used translations of European international law texts to assert the illegality of the opium trade (in vain) and to claim ships in Chinese territorial waters (successfully). Professional societies of international law were established in 1898, but “the cumulative disappointments that Chinese authorities suffered when applying international law forestalled the development and study of a discipline they considered to be useless.”4

The early decades of the twentieth century, which saw the collapse of the last (Qing) dynasty, the breakdown of effective national government, and the long contest for power between the Nationalist and Communist parties, were also a time during which intellectuals and future leaders traveled to Japan and Europe in search of models for the modernization of China’s government, laws, military, and indeed society generally.5 It was during this period that Chen Duxiu, Dean of Humanities at Peking University and co-founder of the Chinese Communist Party (CCP) called for the “two gentlemen,” “Mr Democracy and Mr Science,”6 to “cure” China.7

Following the Communist victory in 1949 in taking power and establishing the People’s Republic of China, law and legal education were heavily influenced by a Soviet model. During this period, “Russian legal educators were sent to China in the early 1950s, teaching materials were translated from Russian into Chinese, and Soviet pedagogical techniques were adopted.”8

Chinese legal education in the years following 1949 was animated by a Communist conception of the role of law: “Law departments of universities were to adapt themselves to the needs of the State’s political and legal work, and train political and legal workers and law teachers who were loyal to the socialist cause, ardently loved the motherland,…possessed a firm working class stand and Marxist-Leninist viewpoint, had a good grasp of the advanced science of politics and law, and were familiar with political and legal work.”9

Legal education along these lines was destroyed during the Cultural Revolution of 1966–1976, widely remembered as a time of “chaos and lawlessness”: “Wild and destructive criticisms were hurled at the socialist theory of law, and ‘forbidden zones’ in the study of law appeared in great numbers. ‘Foreign laws’ and ‘ancient laws’ were totally excluded, which resulted in the teaching materials becoming poorer and poorer in content. An extremely abnormal atmosphere pervaded the country, in which no law could be studied, existing laws could not be taught, and even the mere mention of law was a violation of taboo.”10 Law schools were almost without exception closed, and campuses were given to other uses, such as (in the case of Shanghai’s East China Institute of Politics and Law) “a psychiatric hospital and vegetable storage.”11

The consequences for law professors were often personally disastrous: “Under the pretense of ‘examining personal histories’ or ‘tempering through manual labor’, a number of law teachers were sent to ‘cowsheds’ (places where the so-called ‘class enemies’ were kept in custody) or ‘isolation study classes’; they were transferred to do manual labor in May 7 cadre schools, or sent to settle in the countryside as peasants.”12 By 1975, a year before Mao’s death and the end of the Cultural Revolution, there were only 269 law students in mainland China.13

The Cultural Revolution ended with the fall from power of the extreme-Left “Gang of Four” in 1976. The events and maneuverings of this period were highly complicated, but the shorthand is that with the rise to power as paramount leader of Deng Xiaoping, the post-Mao policy of “two whatevers” (to support whatever policies Mao supported and follow whatever instructions Mao gave)14 was dispensed with by the CCP leadership, which instead adopted a policy of “reform and opening up” China to the outside world. The Party also adopted a policy of strengthening the Socialist legal system, leading to a “springtime for legal circles.”15 Law and lawyers would henceforth play an active role in the reform of state structures and development of the economy.

The context for the encouragement of international and comparative legal education from the 1980s onward was the general policy of learning from abroad to accelerate China’s modernization, encouraged by Deng.16 Learning foreign and international legal methods was one way to enable Chinese participation in “global systems,” a process known as linking railway tracks (接轨).17 Nevertheless, even in the 1980s legal education was not conceived of in fully professional terms. According to Han Depei, then Dean of Wuhan University’s Faculty of Law:

‘[O]ur goal is to train students through higher legal education to become people who possess basic knowledge of the Marxist-Leninist theory of law; are familiar with the Party’s political and legal work, policies and guiding principles; are endowed with socialist political consciousness; have mastered the professional knowledge of law; and are capable of undertaking research, teaching and practical legal work’.18

The following section will explore the demands placed on legal education in the “reform” era in greater detail.

III. The Chinese Legal Profession and Transnational Legal Education

While it has long been acknowledged that “[n]ew transnational and global economic processes and political trends create opportunities for law and lawyers and change the logic of legal practice,”19 the process in post–Cultural Revolution China has been something more abrupt; less the opportunity of capitalizing on global trends than the necessity of building anew a legal profession to service expanding Chinese global interests and ambitions.

As China has become a global power and major economy, demand has grown for Chinese lawyers who can practice non-Chinese law and/or practice Chinese law relating to international transactions. A small minority of such transnationally occupied lawyers are admitted in foreign jurisdictions and/or working for foreign firms or organizations. Many more are admitted as Chinese lawyers only and work on cross-border transactions in Chinese law firms or in-house for private businesses or State-owned enterprises, or otherwise work for government as regulators, legal advisers, or advocates defending Chinese positions under public international law.

The need for appropriate legal training to prepare lawyers for these roles is perhaps self-evident. Nevertheless, three broad and overlapping impetuses for the introduction of transnational elements into Chinese legal education have been identified in the literature: first, in order to support the overall policy of “reform and opening up”; second, in response to market demand for transnationally competent lawyers; and third, as a mechanism used by law schools to compete for resources and prestige.

First, the “reform and opening up” policy created a new need for lawyers who could perform necessary functions in the nascent quasi-market economy, including dealing with foreign counterparties.20 Additional policy decisions entrenched the role of lawyers. For example, the CCP in 1997 endorsed “rule by law” as a key governance principle,21 and the Chinese government targeted the training of “legal workers” (including but not limited to lawyers) who “know law, know economics and know foreign languages.”22 China’s policy-led demand for internationalized legal training intensified as the government prepared for World Trade Organization accession in 2001.23 Indeed, a comparative study of China, Brazil, and India found that the transnationalization of Chinese law schools has proceeded faster, in part due to “government policies that have given Chinese law schools significant incentives to internationalize their curricula, student bodies, affiliations, and practices.”24

Second, the growth of the Chinese economy, its opening (albeit with major ongoing restrictions) and its upward movement in global value chains created an unprecedented market demand for Chinese legal graduates capable of transnational practice. China has become simultaneously the largest destination for foreign direct investment and the second-largest exporter of capital, with massive investments abroad, under the “Go Out” policy and, more recently, the “Belt and Road Initiative.”25 Two hundred and twenty-three foreign law firms had offices within China as of September 2017,26 while foreign nationals are officially barred from practicing Chinese law (maintaining a need to employ or retain Chinese counsel). Moreover, experiments such as the Shanghai Free Trade Zone, where since 2014 joint ventures and secondments between Chinese and foreign law firms are permitted,27 continue to expand the need for appropriately trained lawyers.

Leading Chinese legal educators have long identified a gap between what the market demands and what Chinese law schools can provide. In 2002, Wang Zhenmin, founding Vice Dean of Tsinghua Law School, observed that “[t]here should be at least several law schools in every country that can train…cross-jurisdiction lawyers. However, there is no law school in China that can specifically train lawyers with international vision and knowledge. This should be the mission of top law schools in China.”28 The need for transnationally capable lawyers has both private and public dimensions. As Ji Weidong, Dean of the KoGuan Law School at Shanghai Jiao Tong University, recently emphasized, in addition to the “urgent need” for lawyers with “legal knowledge and expertise in managing overseas legal risks” for Chinese firms engaged in transnational business, it is “imperative that China cultivate legal experts with sophisticated skills in the formulation of international policy, with its participation as a responsible state in global governance.”29 Indeed, it is reported that China’s Ministry of Foreign Affairs has intervened in the drafting of legal education reforms to highlight the limited Chinese staff participation in international organizations concerned with drafting treaties.30

Third, faced with these market demands, many Chinese law schools highlight their transnational curriculum offerings, faculty, student exchanges, and so forth as a way to compete with each other. This tactical use of transnational legal education may be fueled by an “explosion” in the number of Chinese law schools, from 200 schools producing 31,000 graduates in 1990 to 600 producing 280,000 graduates in 2006.31 The result has been an “overcapacity crisis,” with employment rates for law graduates dropping to the bottom of all of the social sciences.32 The paradox here is that “while numbers of new graduates have surged over the past decade, some jobs go unfilled for a lack of qualified personnel. Domestic and international firms struggle to locate talent with the right mix of legal and language skills, capable of operating in a fully international environment.”33 In this crowded market, with many law schools delivering unsatisfactory career outcomes for their students, “[i]nternationalization helps elite law schools remain competitive and dominant in the rapidly changing ecology of Chinese legal education.”34 Wang, Liu, and Li argue that leading law schools “distinguish themselves from their lower-ranked counterparts” by recruiting faculty with foreign postgraduate training, “internationalizing” their student bodies with programs that send Chinese students abroad and/or attract foreign students to China, by targeting faculty publication in “international” journals, and by establishing their own English-language journals.35

In addition to these essentially domestic causes of the growth of transnational legal education, it is also clear that the process has been encouraged by foreign—largely Western or Western-dominated—organizations. One prominent example is the role played by the Ford Foundation in supporting the establishment of multiple law school “clinics” in the early years of this century.36 The spirit of this enterprise is captured by the author of a Note from the Field on clinical legal education in China: “[m]ore and more American lawyers are now entering Chinese soil, Chinese classrooms, and even Chinese courtrooms, ready and eager to bring innovative methodologies to the teaching and training of a new generation of Chinese lawyers, procurators, and judges.”37 Moreover, the “energetic efforts of international organizations and agencies of foreign governments to promote legal education exchanges” have resulted in Chinese officials and senior students receiving training overseas,38 highlighting that transnational legal education includes continuing professional development and training delivered outside China.

IV. Institutions, Curricula, and Teaching Methods

The efforts to transnationalize Chinese legal education have included both reforms to course structure, curricula, and teaching methods across Chinese law schools, and particular attempts to innovate at individual law schools. All this reflects broader trends in legal education although, as will be seen, the Chinese experiences have been quite context-specific. Alongside a “proliferation of US-style corporate law firms promoting their expertise in transnational rules,” many law schools in developing countries have adopted an “agenda” of the “production of corporate lawyers conversant in these transnational rules and practices.”39 Indeed, as Fabio de Sa e Silva observes, “[a]ll major initiatives of legal education reform in the BRICS countries these days have an international component,” prompting concerns that “[h]ierarchies in local legal fields can be subverted, questions of authorship and cognitive justice can emerge, and ties with imperial powers (old and new) can be reconstructed.”40 In Brazil, for example, the 2002 founding of the private Fundação Getulio Varga Law School in order “to respond to changes ‘in the international commerce and investment circuit’…‘led to the redefinition of the contents of the classic fields of law, and to the conception of new fields and new types of law.’”41 The Chinese case can be distinguished from the experience in Brazil and elsewhere in that Chinese public universities have led the way in “moving to produce globally trained corporate lawyers.”42

The introduction of a postgraduate degree in law geared to professional training is perhaps the most significant reform to Chinese legal education, which draws on foreign experiences. Legal education in China remains primarily undergraduate, with an estimated two-thirds of law students pursuing an LLB.43 The shortcomings of this undergraduate training in preparing students to practice law are widely acknowledged. In 2012, for example, one Zhejiang-based law professor confided that “few graduates with LL.B. degrees could find a legal job.…the majority of the graduates have to look to the non-legal job market for placement.”44

In response to these problems, the Juris Master (JM) degree, loosely modeled on the American JD degree, was introduced by the government in 1995, with the “overriding purpose” of “produc[ing] better legal practitioners.”45 The JM requires students to study various transnational legal processes by including among its core courses Public International Law, International Economic Law, and Private International Law.46

Whether the JM has necessarily changed dominant approaches to teaching law in China is an open question. Various scholars report the ongoing prevalence of professors delivering lectures heavy on legal theory and the details of legislation to a silent audience of students, a technique apparently known as “stuffing the duck.”47 Matthew Erie reported from the JM of Tsinghua (one of China’s most prestigious universities) that “many students whisper among themselves during lectures, send text messages on their cell phones, or sleep. Students often skip class and, instead, attend cram schools in Shenzhen to prepare for the bar exam.”48 The consequences of this approach, which rewards rote memorization but neglects training in legal skills, are widely acknowledged by senior Chinese legal scholars. “[L]egal education has become a form of metaphysics,” leaving graduates to “face the confusion and embarrassment created when, after four years of study, they have no idea how to handle practical problems and cases, communicate with clients, examine files, or collect evidence.”49 Tsinghua Vice Dean Wang Zhenmin lamented that “[a]fter becoming an attorney, public prosecutor, or judge, the individual could receive legal training on the job [in lieu of sufficient training during law school]. This was very dangerous. One cannot become a doctor first and then receive on-the-job medical training afterwards.”50 So the JM has also been a field for law professors to introduce more interactive teaching methods, often drawing on their own experiences as graduate students abroad. This, too, has encountered difficulties. For example, Jun Zhao and Ming Hu reported that “[w]hen we tried to use the Socratic method to teach law at Zhejiang University, we found that most of the students did not know how to react because they are used to putting their heads down and taking notes.”51

In addition to the national move to postgraduate legal training, a variety of Chinese universities have established their own—often quite distinctive—programs of transnational legal education. The institutions involved include both long-established universities (some of which, like Tsinghua, only established a law school in recent decades) and schools created for the specific purpose of delivering international programs.

These ventures have sometimes been pursued in tandem with ambitious municipal projects that are themselves a hallmark of China’s “reform” era. Emblematic of this confluence of pedagogical experimentation and large public works is this author’s current academic home, the University Town of Shenzhen. University Town was established by the Shenzhen government in order to lure leading Chinese universities to the southern metropolis, which quickly became a center of manufacturing, technology, and finance but lacked prestigious academic institutions of its own. University Town was founded in 2001 in what is still a distant corner of the city and succeeded in attracting graduate campuses from Peking University, Tsinghua University, and others. Erie, who studied at Tsinghua’s now-defunct law campus in Shenzhen over a decade ago, captured the spatial dissonance of University Town:

[Tsinghua University Law School] moved the base of the JM program to the Shenzhen Graduate School in 2004, a campus of relative luxury. The center of campus has the feel of a Pacific island resort, replete with lush tropical foliage and flowers, reflecting pools, winding canal, tennis courts, and is adjacent to one of Shenzhen’s most exclusive golf courses. It features the Shenzhen Science and Technology Library, in the form of a dragon spanning the man-made canal, touted as “the first public and national library” in the country which has a capacity for 1.5 million print volumes. But the library’s bookstore has no books and the coffee shop has no coffee.52

While Tsinghua’s JM offering in Shenzhen is no more, Peking’s School of Transnational Law (STL) is an ongoing experiment in transnational legal education at University Town. STL’s precursor was a joint-initiative of US Supreme Court Justice Anthony Kennedy, Peking University, and Beijing Foreign Languages University to bring JD-style legal education to Chinese students.53 However, STL itself (curiously, the Chinese version of the name means “international” rather than “transnational” law school)54 is a Chinese initiative, proposed by the then Chancellor of Peking’s Shenzhen Graduate School, Hai Wen.55 STL opened in 2008 with a mission to “offer an American J.D., in English; be competitive academically with the very best U.S. law schools; and charge tuition and fees that would be dramatically lower than those a growing number of Chinese graduate students were paying for U.S.-based legal education.”56

Initially, STL was completely focused on delivering an American JD education in China. The school originally offered only a JD course, with the JM course added only to comply with Chinese regulations.57 In its submission for accreditation by the American Bar Association (ABA), STL averred that its goals included preparing Chinese students “to be American lawyers.”58 The ABA’s 2012 decision to refuse accreditation to overseas law schools forced STL to re-examine its raison d’être by closing off a direct pathway from STL graduation to admission as an American lawyer. In the years since, the school has focused on preparing JD/JM graduates to “contribute to the creation of a Chinese legal profession equipped to serve China’s increasingly sophisticated domestic economy and to compete successfully on an international scale with dominant American and British law firms.”59 This is reflected in the career pathways of graduates. During 2015–2019, the vast majority of graduates went to work in mainland China (with 41 percent in Beijing and 26 percent in Shenzhen), while only 2 percent went to Hong Kong and 3 percent went abroad.60 While no longer focused exclusively on training “American lawyers,” STL maintains recognizable hallmarks of American legal education, including the Socratic teaching method, training in practical legal skills, and clinical legal education. A recent study found that STL’s “intensive training on English legal writing and U.S.-style adversarial skills has conferred on its students some advantages in China’s legal job market, especially its international and corporate sectors.”61

Although first-year STL students continue to study core US JD courses (Contracts, Torts, Property, Criminal Law, Civil Procedure, and Business Associations), the content of the broader JD curriculum has become more transnational and comparative.62 This is in keeping with the school’s stated mission of “educat[ing] top university graduates about different legal traditions and systems and thereby promot[ing] their ability to contend with the new policies and practices likely to emerge in a globalized economy.”63 The value of the school’s model has enjoyed some independent confirmation, with Wilkins, Trubek, and Fong recently concluding that “no other single institution has gone as far as STL to prepare students for global legal practice.”64 Arguably, however, STL’s full potential in delivering transnational legal education has yet to be realized. Notably, the school’s location in Shenzhen and consequent proximity to the first transactions and regulation of new technologies, experiments with cross-border dispute resolution and institutional forms, and the interaction of territories with very different legal systems (Guangdong, Hong Kong, and Macao) into a “Greater Bay Area” have yet to be fully explored as teaching opportunities.

Shanghai Jiaotong University’s KoGuan Law School has taken a different approach, in essence adding an extra year to graduate training and focusing on professional skills. The school introduced its “3+3” JM program in 2010. In this program, selected students complete their undergraduate studies in three years (rather than the usual four) and spend three years working toward their JM. The 3+3 model proceeded from the observation that “only a small number of law [i.e., LLB] graduates will become lawyers, prosecutors, and judges; instead, most graduates work in enterprise and government departments. As such, undergraduate legal education should not focus on specific vocational training; rather, well-rounded tuition incorporating a variety of diversified modules is necessary.”65 For the students selected to participate, Dean Ji explains that the “goal…is to provide advanced legal vocational education and equip students with practical legal skills, so that they will be competent to work in the judicial system or engage in international legal duties after graduation.”66

Yet another approach has been taken by China University of Political Science and Law (CUPL), which has opted to create a joint-venture law school with a Western university. The China–EU School of Law (CESL) was established in 2008 at CUPL with the goal, according to then Premier Wen Jiabao, to “educate a great cohort of talented legal professionals equipped with knowledge spanning both Chinese and Western law.”67 CESL students study for postgraduate degrees conferred both by the CUPL and the University of Hamburg, and the school is managed by co-deans from these two universities. While some programs are available only to foreign students, the “double master” is geared to mainland Chinese students. This is a three-year program resulting in a JM conferred by the CUPL and an LLM conferred by the University of Hamburg.68 The LLM curriculum includes required courses in Public International Law & Human Rights, EU Law, European Business Law, and International Business Law.69

The CESL example highlights another element of transnational legal education in China: courses focusing on Chinese law offered by institutions in China to foreign students and usually taught in English. Various Chinese law schools have initiated graduate courses (e.g., LLM and SJD) taught in English and targeted at international students. For example, Shanghai Jiao Tong offers an LLM in Chinese law and an SJD (doctoral) program taught in English.70

Clearly, these institutional experiments in transnational legal education collectively enroll only a tiny minority of China’s law students. Early indications are that these novel ventures “struggle for broader acceptance (and resources) within the academy, the judiciary and the profession.”71 Their long-term impact—beyond the training of a small and rather elite cadre within the Chinese legal profession—may depend on the degree to which aspects of these experiments are taken up by officials and mainstreamed in Chinese legal education.

V. Transnational Legal Educators in China

Transnational legal education in China is mostly delivered by Chinese legal scholars, a growing number of whom are returnees from overseas postgraduate education, legal academia, and/or legal practice. According to a recent study, “up to half the faculty in elite law schools” have degrees from foreign institutions.72 This reality challenges traditional accounts of agency in legal borrowing, as it has overwhelmingly been these returned Chinese academics who have been “proactively importing legal education to their home country and pushing for the advancement of rule of law.”73 In addition, there are foreign legal academics who teach at Chinese institutions either as “permanent” faculty members or as visiting professors. These foreign law professors are a diverse group, in terms of nationality, legal training, legal expertise—and indeed their knowledge of China.

The conduct of transnational legal education is inseparable from the broader question of academic freedom in China. What are the realities of teaching law transnationally in a nondemocratic state which censors the internet with its famous “great firewall,” in which certain topics are generally held to be “off-limits” (at least in the Chinese language), and in which radically different attitudes to the rule of law prevail?74 Are law professors—as with the private market economy—held inside a “birdcage”?75 It is facile, although truthful, to report that one has never wittingly been subject to academic censorship. One nevertheless wonders how scholars whose topics touch the Chinese leadership’s most sensitive issues manage to preserve both their integrity and their position. There are some foreign academics in China who assert their academic freedom with a bluntly critical plainspokenness concerning their host country, bordering on the impolite. It must additionally be said that one also encounters, at conferences, or on the English websites of the state-run media, truly craven examples of the opposite tendency.

VI. From Transnational Legal Education in China to Chinese Transnational Legal Education?

In China, attempts in recent decades to make the legal profession more transnational have largely involved importing Western templates. This process was perhaps best symbolized by the 1993 establishment of the Chinese law firm King & Wood, “a firm whose very name—there was never a Mr. King or Wood connected with the firm—was invented as a means of creating international legitimacy in a market dominated by firms with names like Allen & Overy and Davis Polk.”76 Legal education has likewise largely pursued “a one-way path that introduces knowledge, skills, and experiences in foreign law and legal practice to China.”77 It has also been noted that “[i]n academic discussions about reform of law schools in China, often ‘the global’ stands in for the U.S.”78 This has reflected broader dynamics as, according to M. Sornarajah, “[t]he global expansion of the major American and European, principally English, firms risked the re-creation of a kind of legal imperialism.”79

However, transnationalization need not equal Westernization. The unique position occupied by China in global economic flows, and China’s sustained experience of economic reform and development, suggest novel legal experiences, instruments, and forms that could usefully be incorporated into transnational and comparative courses. As some scholars have recently suggested, “presenting the reform efforts, accredited merits, and learned lessons of the Chinese legal education system and law practice to the world—points to an opportunity that international law schools may explore and possibly embrace.”80 Others have identified “the probability of new legal mechanisms for exchange emerging from China’s increasingly prominent role in transnational commerce.”81 South-South cooperation could be one application of this new kind of Chinese transnational legal education, potentially complementing (from a legal perspective) dedicated institutions such as Peking’s Institute for South-South Cooperation and Development.82

Two recent developments in China’s role bear mentioning for their potential impact on transnational and comparative legal training. First, the formation of the BRICS group of ‘emerging’ economies (Brazil, Russia, India, China, and South Africa), with regular official, business and academic meetings and cooperative initiatives, presents a platform for comparative study. Comparative BRICS legal research is well underway,83 and could usefully inform graduate courses on, for example, the various ways in which developing countries craft investment laws. The BRICS formation has also resulted in new developments in transnational legal process. For example, it has been suggested that “the BRICS New Development Bank can easily become a source of innovation in investment practices, thus requiring new forms of expertise and inviting new experiments in legal training.”84 Again, academic studies of legal cooperation among the BRICS85 could inform various courses on transnational economic and commercial law. Moreover, institutional academic cooperation between the BRICS could itself yield new platforms for transnational legal education. For example, the Shenzhen MSU-BIT University, jointly established in 2016 by Lomonosov Moscow State University, Beijing Institute of Technology, and the Shenzhen government,86 does not presently include a law school, but such an institution could be uniquely placed to deliver comparative education on Chinese and Russian law in future.

Second, the Belt and Road Initiative (BRI) is a China-led and China-centered global system of government-to-government agreements, investment, commerce, and infrastructure development. Although opinions differ regarding the motivations for the BRI and its additionality, relative to preexisting Chinese outbound economic activity,87 it is clear that the BRI is resulting in legal developments on multiple levels, from the development of new transactional templates to the creation of new international commercial courts. Disputes related to BRI projects have begun to appear in courts,88 and arbitral institutions are preparing to attract and manage BRI disputes.89 The Chinese legal profession has prepared “guidebooks” to help “Chinese investors understand legal practices in [BRI] countries related to investment, trade, labour, intellectual property, environmental protection, and the settlement of disputes.”90 The BRI also has implications for career pathways of lawyers from participating countries. For example, Hong Kong’s “talent list” for immigration facilitation includes “[t]ransactional lawyers, in particular, those from developing Belt and Road countries, with specialised knowledge of and experience in cross-border transactions from investing or host states.”91

At this point, there are more questions than answers regarding the legal implications of the BRI. Will a jurisprudence of BRI cases develop? Will Chinese norms and usages be “exported” to other participants? Will BRI standards be created for contracts and dispute resolution clauses? Will reciprocal recognition arrangements be put in place for legal professionals among participating countries? Will it be possible, eventually, to discern a kind of lex serica, or transnational commercial law of the new “Silk Roads”? Or will none of these possibilities eventuate? In any case, there is scope for the growing body of BRI research to inform courses on international economic law and transnational commercial law, while research into the laws and legal processes of BRI countries could inform comparative studies across a range of legal fields.

VII. Conclusion

The transnationalization of Chinese law degrees, faculties, curricula, and teaching methods has relied heavily on Western training and models. However, as Dezalay and Garth remind us, “[w]hen a particular legal technology moves from one setting to another, how it becomes translated—or mistranslated—depends on the structures of power and the positions of the translators who deploy the technology.”92 Simply put, transnational legal education in China is not the same thing as transnational legal education in the United States, or in India or Brazil. In the case of China, the process has been intertwined with the broader projects of rebuilding the legal profession after the Cultural Revolution and supporting China’s economic expansion in the world. It should also be no surprise that in China the process has been led by the state and public universities.

While transnational legal education has been utilized to help China’s legal profession meet global practice standards as part of a broader process of economic catch-up, it is arguable that transnational and comparative teaching methods are needed more than ever now that China has regained its status as one of the world’s most powerful countries. As Franz Werro has rightly stated, “[i]n an interrelated and otherwise diverse world, respect for other legal cultures is what should distinguish the transnational lawyer. Teaching law comparatively promotes the idea that international exchanges are not based on power and force, but rather on law and respect of difference.”93

The most interesting remaining questions concerning this topic have to do with whether Chinese legal models—and legal education—follow the example of Chinese business and “go global.”94 Will China’s legal experimentation be incorporated more fully into transnational and comparative studies? Will Chinese law schools emerge as central nodes in transnational legal education, perhaps hosting a growing number of students from BRI countries? Such questions, in turn, raise a host of other questions beyond the scope of this chapter. For instance, what would it mean, politically, if future legal elites of the Global South are educated not in the United States or Europe but in Beijing, Shanghai, or Shenzhen?

Ultimately, China still has much to gain from legal education that promotes international and comparative expertise, transnationally competitive legal skills, and professional ethics. If transnational legal education in China was previously a one-way street of legal borrowing, today it has the potential to be a multidirectional exchange of norms, approaches, and methods. Preserving such spaces of dialogue between legal systems and legal professions is one of the many challenges of the present period of multipolar tension and competition.






Selective Bibliography


Depei, Han and Kanter, Stephen. “Legal Education in China.” American Journal of Comparative Law 32 (1984): 543.


Dezalay, Yves and Garth, Bryant G. (eds.). Lawyers and the Construction of Transnational Justice. Routledge, 2012.


Erie, Matthew S. “Legal Education Reform in China Through U.S.-Inspired Transplants.” Journal of Legal Education 59 (2009): 60.


Ji, Weidong. “Legal Education in China: Reforms and Requirements.” Asian Journal of Law and Society 3 (2016): 237.


Minzner, Carl F. “The Rise and Fall of Chinese Legal Education.” Fordham International Law Journal 36 (2013): 334.


Neuwirth, Rostam J., Svetlicinii, Alexandr, and de Castro Halis, Denis. The BRICS-Lawyers’ Guide to Global Cooperation. Cambridge University Press, 2017.


Wang, Zhenmin. “Legal Education in Contemporary China.” The International Lawyer 36 (2002): 1203.


Zhao, Jun and Hu, Ming. “A Comparative Study of the Legal Education System in the United States and China and the Reform of Legal Education in China.” Suffolk Transnational Law Review 35 (2012): 329.


Zou, Keyuan. “Professionalising Legal Education in the People’s Republic of China.” Singapore Journal of International & Comparative Law 7 (2003): 159.











1 This will be discussed in greater detail in section VI, infra.

2 Zhenmin Wang, “Legal Education in Contemporary China,” The International Lawyer 36 (2002): 1203, 1204; see also Arnulf Becker Lorca, Mestizo International Law: A Global Intellectual History 1842–1933 (Cambridge University Press, 2015), 6.

3 Wang, supra note 2, at 1204.

4 Becker Lorca, supra note 2, at 115–117.

5 See generally Rana Mitter, A Bitter Revolution: China’s Struggle with the Modern World (Oxford University Press, 2004), and Pankaj Mishra, From the Ruins of Empire: The Revolt Against the West and the Remaking of Asia (Farrar, Straus and Giroux, 2012), 124–183.

6 Illustrating their foreignness, Chen did not use the Chinese words for “democracy” and “science,” but rather the phonetic approximations from English 德 and 赛.

7 “我们现在认定只有这两位先生,可以救治中国政治上道德上学术上思想上一切的黑暗.” https://www.marxists.org/chinese/chenduxiu/marxist.org-chinese-chen-19190115.htm.

8 Han Depei and Stephen Kanter, “Legal Education in China,” American Journal of Comparative Law 32 (1984): 543, 545 n.9.

9 Ibid., 548.

10 Ibid., 551, 570.

11 Carl F. Minzner, “The Rise and Fall of Chinese Legal Education,” Fordham International Law Journal 36 (2013): 334, 342.

12 Han and Kanter, supra note 8, at 553.

13 Keyuan Zou, “Professionalising Legal Education in the People’s Republic of China,” Singapore Journal of International & Comparative Law 7 (2003): 159, 163.

14 Ezra Vogel, Deng Xiaoping and the Transformation of China (Belknap Press, 2011), 188ff.

15 Han and Kanter, supra note 8, at 555–556.

16 Vogel, supra note 14, at 455ff.

17 Ibid., 697–698.

18 Han and Kanter, supra note 8, at 563.

19 David M. Trubek et al., “Global Restructuring and the Law: Studies of the Internationalization of Legal Fields and the Creation of Transnational Arenas,” Case Western Reserve Law Review 44 (1994): 407, 408.

20 Jun Zhao and Ming Hu, “A Comparative Study of the Legal Education System in the
United States and China and the Reform of Legal Education in China,” Suffolk Transnational Law Review 35 (2012): 329, 343ff.



21 Minzner, supra note 11, at 348.

22 Zou, supra note 13, at 161.

23 Zhao and Hu, supra note 20, at 347.

24 David B. Wilkins, David M. Trubek, and Bryon Fong, “Globalization, Lawyers, and Emerging Economies: The Rise, Transformation, and Significance of the New Corporate Legal System in India, Brazil, and China” (September 14, 2019). HLS Center on the Legal Profession Research Paper No. 2019–1; Univ. of Wisconsin Legal Studies Research Paper No. 1486, available at SSRN: https://ssrn.com/abstract=3453908 or http://dx.doi.org/10.2139/ssrn.3453908, 46.

25 The subject of intensive and fast proliferating analysis, an overview of the BRI and its emerging significance is provided by Maximilian Mayer ed., Rethinking the Silk Road: China’s Belt and Road Initiative and Emerging Eurasian Relations (Palgrave Macmillan, 2018); Wenxian Zhang et al. eds., China’s Belt and Road Initiative: Changing the Rules of Globalization (Palgrave Macmillan, 2018); and Bruno Maçães, Belt and Road: A Chinese World Order (Hurst, 2019).

26 Jing Li, “The legal profession of China in a globalized world: innovations and new challenges,” International Journal of the Legal Profession 26 (2019): 217.

27 Ibid.

28 Wang, supra note 2, at 1211.

29 Weidong Ji, “Legal Education in China: Reforms and Requirements,” Asian Journal of Law and Society 3 (2016): 237, 238.

30 Minzner, supra note 11, at 375.

31 Wilkins, Trubek, and Fong, supra note at 24, at 40.

32 Ji, supra note at 29, at 238.

33 Minzner, supra note 11, at 353.

34 Zhizhou Wang, Sida Liu, and Xueyao Li, “Internationalizing Chinese Legal Education in the Early Twenty-First Century,” Journal of Legal Education 66 (2017): 237, 238.

35 Ibid., 262.

36 Cecily E. Baskir, “Legal Education in China: Globalizing with Chinese Characteristics,” Asian Journal of Legal Education 2 (2015): 143, 149–150.

37 Pamela N. Phan, “Clinical Legal Education in China: In Pursuit of a Culture of Law and a Mission of Social Justice,” Yale Human Rights & Development Law Journal 8 (2005): 119.

38 Pitman B. Potter, China’s Legal System (Cambridge: Polity Press, 2013), 71.

39 Yves Dezalay and Bryant G. Garth, “Introduction,” in Lawyers and the Construction of Transnational Justice, eds. Yves Dezalay and Bryant G. Garth (Routledge, 2012), 3–4.

40 Fabio de Sa e Silva, “Making Lawyers in BRICS: Histories, Challenges and Strategies for Legal Education Reform,” in Rostam J. Neuwirth, Alexandr Svetlicinii, and Denis de Castro Halis, The BRICS-Lawyers’ Guide to Global Cooperation (Cambridge University Press, 2017), 363–364.

41 Gregory Shaffer, Michelle Ratton Sanchez Badin, and Barbara Rosenberg, “The Transnational Meets the National: The Construction of Trade Policy Networks in Brazil,” in Dezalay and Garth eds., supra note 39, at 181.

42 Wilkins, Trubek, and Fong, supra note 24, at 44.

43 Baskir, supra note 36, at 146.

44 Wang, Liu, and Li, supra note 34, at 242.

45 Matthew S. Erie, “Legal Education Reform in China Through U.S.-Inspired Transplants,” Journal of Legal Education 59 (2009): 60, 67–68.

46 Ji, supra note 29, at 239.

47 填鸭教学. Erie, supra note 45, at 71.

48 Ibid., 72.

49 Zhao and Hu, supra note 20, at 353.

50 Wang, supra note 2, at 1208.

51 Zhao and Hu, supra note 20, at 337.

52 The coffee shop now has coffee. Erie, supra note 45, at 69.

53 Ibid., 70 n.36.

54 北京大学国际法学院.

55 Philip J. McConnaughay and Colleen B. Toomey, “China and the Globalization of Legal Education: A Look Into the Future,” Peking University School of Transnational Law Research Paper No. 17–10 2017), https://ssrn.com/abstract=3082649, 5.

56 Ibid.

57 Ibid., 9.

58 STL Submission to the Council of the ABA Section of Legal Education and Admissions to the Bar, July 27, 2012, at 20, cited in Philip J. McConnaughay and Colleen B. Toomey, “Preparing for the Sinicization of the Western Legal Tradition,” Peking University School of Transnational Law Research Paper No. 16–1, 5 Jan 2016, SSRN, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2710550, 2.

59 Emphasis original. “About STL,” Peking University School of Transnational Law, http://stl.pku.edu.cn/about-stl/


60 Forty-three percent of these graduates were employed by law firms, followed by 24 percent working for business and industry, 16 percent working for SOEs, and 12 percent in government or public interest roles. “Career Placement,” Peking University School of Transnational Law, http://stl.pku.edu.cn/careers/employment-placement/


61 Wang, Liu, and Li, supra note 34, at 255.

62 “Curriculum and Course Offerings,” Peking University School of Transnational Law, http://stl.pku.edu.cn/academics/curriculum-and-course-offerings/.

63 http://stl.pku.edu.cn/about-stl/.

64 Wilkins, Trubek, and Fong, supra note 24, at 44.

65 Ji, supra note 29, at 243.

66 Ibid.

67 Baskir, supra note 36, at 148.

68 “Academic,” China-EU School of Law, http://en.cesl.edu.cn/Aademic.htm.

69 Ibid.

70 “Overview,” KoGuan School of Law, Shanghai Jiao Tong University, http://en.law.sjtu.edu.cn/IO.html.

71 Baskir, supra note 36, at 144.

72 Wang, Liu, and Li, cited in Wilkins, Trubek, and Fong, supra note 24, at 44.

73 Zhao and Hu, supra note 20, at 348.

74 In 2017, Supreme People’s Court President Zhou Qiang exhorted the judiciary to “resolutely resist erroneous influence from the West: ‘constitutional democracy’, ‘separation of powers’ and ‘independence of the judiciary’, [and] make clear our stand and dare to show the sword.” Cited in Eva Pils, “In Whose Service: The Transnational Legal Profession’s Interaction with China and the Treat to Lawyers’ Autonomy and Professional Integrity,” Fordham International Law Journal 41 (2018): 1263, 1268. In 2018, Peking University’s Jiang Shigong wrote that “[w]e overly fetishized legal dogma and institutional reforms and came to understand the rule of law simplistically as a machine in which rules functioned automatically, overlooking the fact that if we want to use ‘good laws’ to carry out ‘good governance’ then we need good social culture and moral values to systemically support the effective functioning of legal institutions and regulations.” Jiang Shigong, cited in Maçães, supra note 25, at 183–184.

75 Sheryl Wudunn, “Chen Yun, a Chinese Communist Patriarch Who Helped Slow Reforms, Is Dead at 89,” New York Times (April 11, 1995), https://www.nytimes.com/1995/04/11/obituaries/chen-yun-a-chinese-communist-patriarch-who-helped-slow-reforms-is-dead-at-89.html.

76 Wilkins, Trubek, and Fong, supra note 24, at 14. King & Wood later “merged” with the Australian firm Mallesons Stephen Jaques to create King & Wood Mallesons, a structure that is itself a new departure in the transnationalization of China’s legal profession.

77 Wang, Liu, and Li, supra note 34, at 264 (internal notes omitted).

78 Erie, supra note 45, at 92.

79 M. Sornarajah, “Why ‘No’ to Transnational Legal Studies,” in Why Transnational Legal Education? (London: Center for Transnational Legal Studies, 2010), 22–23.

80 Wang, Liu, and Li, supra note 34, at 264 (internal notes omitted).

81 McConnaughay and Toomey, supra note 55, at 13.

82 “Institute of South-South Cooperation and Development at Peking University (ISSCAD),” http://www.isscad.pku.edu.cn


83 See, notably, the recently established BRICS Law Journal: https://www.bricslawjournal.com/jour#.

84 De Sa e Silva, supra note 40, at 366.

85 E.g., Rostam J. Neuwirth, Alexandr Svetlicinii, and Denis de Castro Halis eds., The BRICS-Lawyers’ Guide to Global Cooperation (Cambridge University Press, 2017).

86 “Shenzhen MSU-BIT University,” http://ru.smbu.edu.cn.

87 See, e.g., N. Rolland, China’s Eurasian Century? Political and Strategic Implications of the Belt and Road Initiative (National Bureau of Asian Research, 2017).

88 Meaghan Tobin, “Hong Kong or Singapore: Who to trust on China’s belt and road disputes?,” South China Morning Post (March 23, 2019), https://www.scmp.com/week-asia/economics/article/3002923/hong-kong-or-singapore-who-trust-chinas-belt-and-road-disputes.

89 “Belt & Road,” Hong Kong International Arbitration Centre, https://www.hkiac.org/belt-and-road; “Belt and Road Commission,” International Chamber of Commerce, https://iccwbo.org/dispute-resolution-services/belt-road-dispute-resolution/belt-and-road-commission/.

90 Tommi Yu, “China’s ‘One Belt, One Road Initiative’: What’s in It for Law Firms and Lawyers?,” Chinese Journal of Comparative Law 5 (2017): 1, 5.

91 https://www.talentlist.gov.hk/en/iso11.html.

92 Yves Dezalay and Bryant G. Garth, “Marketing and legitimating two sides of transnational justice,” in Dezalay and Garth, supra note 39, at 284.

93 Franz Werro, “Comparative Studies in a Center for Transnational Legal Studies: Why and How?,” in Why Transnational Legal Education? (London: Center for Transnational Legal Studies, 2010), 27.

94 “China Go Global,” Remarks by Angel Gurría, OECD Secretary-General (March 24, 2014), www.oecd.org/china/china-go-global.htm.







Chapter 53

 Transnational Legal Education


Eve Darian-Smith




I. Introduction

This chapter examines the increasing demand for law schools in the United States and around the world to include courses that engage with the rapidly expanding field of transnational law and global legal processes. This demand is not emerging in all law schools, and even in the typically more elite schools where transnational law is taught it does not play a huge role in the curriculum.1 Despite this lack, more and more educators are aware that law schools need to engage new fields of international law and transnational legal processes in order to better deal with the realities of such things as global finance, trade, and labor, as well as pressing global challenges such as climate change, pollution, cyberwar, and immigration that are beyond any one state’s capacities to regulate. I, as have others, argue that transnational legal education is vital for law schools to remain relevant and applicable to the current complexities of our times, whether the law school is situated in the Global South or Global North. Moreover, I would add, with the global rise of authoritarian regimes promoting narrow state-centered understandings of the world, nurturing the capacities for law students to think globally is perhaps more important today than ever before.

In what follows, I discuss the increasing demand for transnational legal education. I then turn to the concept of legal pluralism that underpins a transnational pedagogical framework. Legal pluralism has been the subject of much recent scholarship, but rarely has it been expressly talked about by legal educators in their promotion of transnational law. By bringing the concept of legal pluralism to the fore, I argue for its relevance to all legal education whether or not a topic of study is substantively “transnational” in scale or scope. More specifically, I argue that all legal systems are informed by specific cultural values and epistemological perspectives, including the modern Western legal system. Legal pluralism forces students to appreciate the cultural biases of their own, often taken-for-granted, legal culture. My conclusion is that transnational legal education and the promoting of global thinking that takes seriously the concept of legal pluralism is vital for engaging with the pressing legal issues of our times, be these manifesting within domestic or transnational jurisdictional spheres.

II. Transnational Legal Education and Legal Pluralism

In recent years, there has been a growing and insistent call to reform legal education in law schools so as to meet the increasingly complex legal challenges of our current times. As noted by Mike McConville and Wing Hong Chui, one of these challenges is the “increasingly global character of legal life.” This demands, they argue:

that research and scholarship pay attention to alternative perspectives and consider their relevance to the local situation. Additionally, it is now inescapable that trans-jurisdictional instruments, such as Conventions relating to human rights, increasingly penetrate domestic legal systems and stimulate those responsible for operating or interrogating national systems to have regard to wider considerations than was possible when the world was considerably large and less easily navigated.2

The increasingly global character of domestic jurisdictions is now widely acknowledged and is forcing law schools in the United States and elsewhere to reassess their modes of training.3 Among many legal educators there is a growing sense that law schools overemphasize legal specialization and technical expertise, and underemphasize the imperative to connect education with today’s challenges such as global inequality, regional conflict, climate change, and increasing cultural and religious tensions. It is generally accepted that law schools need to adapt to be more attractive to prospective students and to better prepare those students to meet the demands and needs of rapidly changing societies.4 In practical terms, this means training law students to be attentive to cultural contexts and recognizing that law does not necessarily apply the same way across different legal cultures and spheres of action. And it means rethinking law school course offerings that are typically taught as discrete legal fields of positive rules and regulations, such as labor law, corporate law, environmental law, health law, family law, and immigration law. It is now widely recognized that many areas of law are at some level interrelated, involve state and nonstate normative orderings, and to varying degrees are impacted by transnational jurisdictions.5

A growing sensitivity to the importance of law’s cultural contextualization has encouraged innovative legal educators to embrace the concept of legal pluralism to better understand contemporary legal issues.6 The vast scholarship on legal pluralism seeks to understand law as a site of dynamic cultural exchange involving multiple state and nonstate legal cultures and legal actors. Very simply, legal pluralism “is the recognition of the simultaneous coexistence of multiple normative worlds, with the state being only one among other creators of legal meaning.”7

Legal pluralism has historically been studied by anthropologists in colonial settings confronting local, often Indigenous, legal systems very different from their own such as in India, Australia, New Zealand, or South Africa. However, contemporary literature on legal pluralism has expanded to include law within a wide range of contemporary settings. Together this literature underscores that giving sufficient attention to nonstate legal practices is essential given that “recent studies of transnational corporations, commercial networks and business transactions seem to provide incontrovertible evidence that ‘law without the state’ prevails even—perhaps especially—in the most privileged precincts of global business, finance, communications and transport.”8

According to Ann Griffiths, in today’s complex legal world there are many diverse actors involved including transnational corporations, corporate executives, nongovernmental organizations (NGOs), religious organizations and movements, as well as refugees, asylum seekers, and undocumented workers and immigrants.9 I would add that we should also include actors such as environmental activists, pan-indigenous networks, as well as mercenaries, corrupt officials, drug cartels, and terrorist organizations.

What this complex picture of actors engaged in hard/soft and legal/illegal practices tells us is that law is not something that hovers abstractly above human activities. Law does not exist as an autonomous and closed system. To the contrary, law is shaped by, and shapes, a diverse network of cultural, political, and economic relations that crisscross local, national, international, regional, and global domains and spatial scales.10 As scholars of legal pluralism know very well, the process of translating a particular legal meaning or practice across these domains and scales is always precarious,11 and the implementation of law is always contingent upon a range of social and political factors that may not be obvious and may differ dramatically across particular contexts.12

Scholarship on legal pluralism and legal hybridization recognizes the range of legal actors operating across new sites and spaces of legal activity.13 This scholarship seeks to problematize conventional state-based conceptualizations of law that are increasingly incapable of dealing with contemporary global challenges. Law, of course, “has always been pluralistic and hybrid,” but in the drive to claim that law has universal application in recent decades “law’s diversity and plurality, as well as its ‘indeterminacy’…have been overlooked, suppressed, and denied.”14

Against attempts to deny legal pluralism, growing numbers of legal scholars and practitioners are pushing back and arguing that legal pluralism both reflects lived realties and forces us to confront new questions about how law is produced and functions.15 According to Peer Zumbansen:

transnational law prompts us to investigate the assumptions with which we associate particular legal fields, instruments, and understandings of legitimacy with specific actors or categories of norms…The current interest in “law and globalization” should thus be seen as a welcome and most timely return to insights into the legal pluralist nature of law proposed by legal sociologists and anthropologists long before.16

III. The Cultural Contexts of Law

Perhaps not surprisingly, some professors in more conventional/conservative law schools are resistant to the concept of legal pluralism and related ethnographic and empirical research. These scholars are keen to perpetuate a “true” understanding of law as a body of autonomous rules not subject to “context, experience, and intuition.”17 What is often argued is that law is a closed system of rules distinct from the social and political environments in which it is practiced, and on that basis draws its unique authority and power.18

The idea that law operates as an autonomous field suggests that law is impervious to the cultural contexts in which it is practiced. In the past, this view was helpful to European nations who from the sixteenth century transferred their law around the world and applied it to the people they colonized.19 As a strategy of imperial power, it was assumed that European law could be universally applied to all subjects of empire be they African tribal communities, South Asian Indians, or Australian Aborigines. There prevailed a widespread belief that bringing Western law to the “natives” would liberate them from their apparent backwardness and customary rituals. Central to this enterprise was the assumption that law was objective, rational, universal, and indeed necessary as part of the “civilizing” process of non-European peoples throughout the colonial period.20

Today, albeit in a different form, the idea that law operates as an autonomous field of authority informs much of the development rhetoric which calls for the need to bring the “rule of law” to industrializing societies in the global south.21 The concept of the “rule of law,” at least as it is typically conceived in Western countries, is one of universal application across a broad range of cultures and societies. As Jeffrey Redding argues, “rule of law ideologues have embraced a view of law—and legal institutions—that frowns upon difference, diversity, and context.”22 The rule of law, or what is in reality a Euro-American understanding of law, is widely considered the solution to the insecurity of developing regions plagued by dictatorships, civil and regional wars, and escalating sectarian violence. Ironically, it should be remembered, these crises are the direct byproducts of former colonial eras and botched processes of decolonization. Calling for the “rule of law” provides moral cover while enabling multinational corporations to take advantage of new markets, development projects, and resource extraction industries in the Global South in a manner echoing previous colonial periods.23

A common and enduring belief in the superiority of Western law helps explain why some legal scholars in the Global North dismiss the idea that legal pluralism informs all legal practices. Acknowledging legal pluralism—implicitly and explicitly—provides a lens through which to critique law’s practice and status.24 Euro-American law is the basis of public and private international law and is the authoritative legal framework for a vast range of international and global legal contracts and negotiations. These include the legal and regulatory structures that underpin the global political economy that seek to facilitate global commercial practices and limit financial risk. Commercial legal practitioners, company executives, policymakers, and those holding political power cannot afford for law to be seen as ambiguous, unpredictable, contradictory, and open to challenge. In short, elite players in the global political economy and related international governance mechanisms are highly vested in maintaining the narrative of western law’s dominant authority and argue for its universal application.25 And law schools seeking to train future legal practitioners for elite commercial practices with global clientele are typically, and not surprisingly, keen to defend law’s immunity from any form of critical inquiry or scrutiny.

Fortunately, calls for reform in legal education are increasingly sympathetic to empirical and ethnographic approaches that demonstrate the realities of legal pluralism and seek to understand law’s role and function in complex multiethnic contexts, be they national, international, or global in profile.26 Reformers are increasingly aware of the limitations of legal education constrained by old paradigms of legal thinking. These old paradigms are linked to the latter half of the nineteenth century when Euro-American law schools and professional legal education first developed. As a result, older paradigms reflect a modernist state-bound imaginary interested in promoting the “science” of law as a vast array of discrete legal topics and areas of specialization.27 These topics are typically taught as sets of abstract rules of generalizable and replicable application, disconnected from cultural context and human agency. The “reasonable person” test—which first appeared in the common law in 1837 and is still applied in criminal, tort and contract law—is emblematic of the common law’s claims of standardization and false universalism.

In the twenty-first century, conventional approaches to legal education seem increasingly anachronistic and suggest that law schools should reassess their “conservative, rigid, and relatively unchanging” curricula and methods that have been in place for decades.28 With rising cultural tensions exacerbated by multiethnic and legally pluralist societies, earlier debates about law’s relative autonomy within centralized state jurisdictions appear overwhelmingly inadequate. Moreover, conventional approaches to legal education mask the political and ethical implications of Western legal hegemony and the exploitative dimensions of today’s global political economy. Understanding more fully how legal systems and regulatory practices play a role in managing, exacerbating, abating, moderating, and modifying complex economic and social relations within states and around the world is arguably an important component of a critical legal education.

As I have discussed elsewhere, an ethnographic approach to law helps scholars and practitioners gain a more holistic and grounded understanding of legal engagement.29 An ethnographic approach is one that takes seriously the voices, behaviors, and practices of many actors engaged in legal processes and seeks to understand how different people engage law in culturally specific and diverse ways. Ethnographic studies highlight the degree to which legality/illegality, state/nonstate law, legal/black markets, and security/insecurity are interconnected in ways often unforeseen and overlooked. For instance, James Ferguson shows us that the functions of legitimate governments in Africa cannot be disentangled from the dysfunctionality of illegitimate governments, or what he calls “shadow states,” and their widespread use of private armies to protect political and economic interests. Many of these armies are supplied with weapons by multinational corporations anxious to secure profits from extractive mining and mineral industries.30 Similarly, Anna Tsing shows us that wherever legal markets are allowed, for example, logging hardwood in Indonesian rainforests, illegal markets will follow.31 A recent example of such linked legal/illegal market processes is seen in the global garment industry. As Rebecca Prentice notes, in this “footloose global industry” multinational companies contract for goods within a network of under-the-table negotiations that include bribery and exploitative labor conditions leading to horrifying disasters such as the Rana Plaza garment factory collapse in Bangladesh in 2013.32 Ethnographic studies can also show us how the structural adjustment policies of the World Bank, imposed on former colonies such as Jamaica (and now Greece and Spain), do not work effectively in promoting local economic development despite that being their ostensible purpose.33 That austerity measures are not good for business is becoming evident even within the United States as evidenced by the rising critique by both Democrats and Republicans of the Tea Party’s austerity platform.

Ethnographers such as Ferguson, Tsing, and Prentice show us the need for a holistic interpretation of legal practices by suggesting that what are typically labeled as dysfunctional problems such as crimes, dictatorships, financial crises, failed states, strikes, and unregulated labor conditions are not really dysfunctional at all but are in fact functioning parts of a twenty-first-century global political economic system. They underscore that legality and illegality often go hand in hand, fueled by global trading networks, expanding markets, unstable governments, and the obvious limitations of corporate self- regulation. These scholars show us the dark underbelly of neoliberal policies as enabled through the authority and dominance of universalized Euro-American law and economic institutions such as the World Bank, International Monetary Fund, and World Trade Organization. They highlight that in today’s global political economy extreme wealth and devastating poverty are intimately linked, in turn producing “dispensable populations” and exposing people to “precarity” in both the Global North and the Global South.34 Above all, ethnographic studies show us that without a critical examination of the globally interlinked social, political, and economic contexts in which domestic, international, and transnational law operates we shall not be able to see the whole picture and understand local responses to legal processes. That these interrelated global/local contexts are typically ignored in much legal education is precisely why the alarm is being raised by an increasing number of legal educators.

IV. Conclusion

In our globalizing world, the words of Todd Rakoff and Martha Minow, both at Harvard Law School with Minow being the former Dean and a trailblazer for the reform of the law school’s first-year program, seem pertinent. They argue that law students currently lack sufficient “legal imagination” and ability to “generate the multiple characterizations, multiple versions, multiple pathways, and multiple solutions” needed to deal effectively with today’s complex global challenges.35 Harry Arthurs adds that it is vital that we help students “get used to the fact that they are embarking on a course of study, and ultimately on a career, that will require them to live at ease with multiple truths, irresolvable conflicts, abundant ambiguities and ironies galore.”36 Appreciating the importance of legal pluralism is essential in this pedagogical endeavor because it highlights the plurality of legal meanings and legal histories involved in any cultural context.37 It also underscores alternative legal epistemologies and ways of legal imagining that inform different conceptualizations of terms we often assume are universal such as justice, democracy, human rights, equality, and freedom.38 Thinking through the prism of legal pluralism helps us to challenge taken-for-granted assumptions about what legal terms mean, how they are applied, and how they are constituted and reproduced over time. By presenting an open-ended exploration of legal practice that seeks to describe and understand how law operates in various societies, an ethnographic approach offers a unique opportunity to ground legal studies in the dynamic experiences of people without having to take as a given the “state” as the unit of analysis and “state law” as the only legal system in play.39 In this way, legal pluralism embodies the multiple ways in which transnational, international, regional, national, and local domains “intersect with one another in a whole variety of ways that undermine any grand narrative of globalization and attendant vision of law.”40

Emerging out of this chapter’s discussion about the value of the concept of legal pluralism, I would like to make a few modest recommendations that I think would enhance all law school curricula.



1. Law schools should offer a general first-year law school course that requires thinking about and engaging with law in a globalizing world. This course would highlight the existence of various legal cultures, legal systems, legal epistemologies, and legal concepts pertaining to increasingly multiethnic and multireligious societies, and the problems and tensions that this may bring to our conventional and rather static way of approaching legal knowledge and legal practice.


2. Every legal subject taught in the law school curriculum should engage with the concept of legal “context” at various geopolitical scales and across various legal jurisdictions.


3. Every legal subject taught in the law school curriculum should deliberately include a comparative component so that students can see differences between legal systems.


4. Every legal subject taught in the law school curriculum should engage with the concept of power, and ask students to think about whose political and economic interests are best served in any legal engagement.






I suggest that following these four general recommendations would help to shape new kinds of law students who are not afraid to ask pertinent and applicable questions, be their future client a multinational corporation, city council member, local restaurant owner, undocumented worker, parent in a child custody dispute, or victim of sexual violence. The recommendations could open up the imaginations of law students and provide a platform from which they could envision new legal strategies and approaches applicable to plural legal contexts. Perhaps most importantly, the recommendations could help nurture within the law school curriculum a sense of ethics and exploration of how law works for some and not so well for others.

As argued in this chapter, among law school deans and professors, particularly in the United States, the case is being made that legal education should include curriculum on transnational law and global legal processes that may help create global citizens and leaders able to deal with the complex interrelated legal challenges of the new century. The world is moving at a fast pace, often in directions unforeseen and unplanned. Educational reformers rightly suggest that we need to think differently if we are to imagine alternative futures and make legal training responsive and relevant to those futures.

Stressing the concept of legal pluralism in all forms of legal education—be it domestic law or global law—highlights the cultural and social dimensions of all legal practice and so contributes to students’ skills in terms of implementing the law, and contributes to students’ values in terms of being better able to assess how law works for different sectors of society. Legal pluralism underscores the need for a holistic interpretation of legal practice by suggesting that what are typically labeled as dysfunctional problems such as financial crises, labor strikes, and environmental degradation are not really dysfunctional at all but are in fact functioning parts of our contemporary global capitalist system. Finding solutions means critiquing the ways late capitalism is facilitated by laws that prioritize corporations over people and benefit an elite few. Moreover, the concept of legal pluralism grants students exciting opportunities to rethink and reframe their fundamental assumptions and modes of legal practice, in turn helping them to prepare for an increasingly unpredictable multiethnic and multireligious future. Above all, a shift in law school curriculum is vital for helping law students engage with and take seriously plural understandings of law and justice within any given society that inform many of the legal practices of the twenty-first century.

In sum, the insights provided by taking legal pluralism seriously provides a lens to think about sustainable regulatory systems at home and abroad, as well as help shape national and global governance systems of greater balance, accessibility, accountability, and legitimacy. These are enormously significant potentialities. At stake is the future of liberal democratic aspirations and institutions that will depend upon embracing—rather than denying—the value and relevance of plural legal systems and perspectives wherever they occur. Stressing the importance of legal pluralism as a concept running through all legal education provides simple, practical first steps in opening up students’ capacities to imagine more inclusive modes of legal engagement and forge new forms of local, national, regional, and global citizenship.
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