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Editors’ Preface


Recent decades have witnessed a flourishing of the comparative study of public law. While private law has long dominated the field of comparative law more generally, this is changing rapidly. Focusing on collective volumes, notable contributions have included scholarship in the fields of comparative constitutional law (e.g. Ginsburg and Dixon 2011; Rosenfeld and Sájo 2012; Bogdandy, Cassese, and Huber 2006–20), comparative administrative law (e.g. Rose-Ackerman and Lindseth 2010; Bogdandy, Huber, and Cassese 2016; Rose-Ackerman, Lindseth, and Emerson 2017), and comparative international law (e.g. Roberts et al 2018; Roberts 2017).

This Oxford Handbook of Comparative Administrative Law is intended to expand the field of comparative administrative law (CAL) still further both in relation to methodology and in cross-systemic content. The Handbook aims to explore and extend our understanding of a broad range of issues of both historical and contemporary import, from origins of particular administrative law traditions to the role of information and information management in today’s digitalizing legal systems. In so doing, the various contributions illustrate the complex relationships between administrative law and other areas of public law, notably constitutional law and international law. Together, the contributions show how the law governing the exercise of public administrative power has developed over time and in different legal orders, shedding light on the nature and role of public law at national, supranational, and international levels. These various orders, rather than being regarded as strictly separated, distinct entities may be better understood as a spectrum of possibilities for exercising and controlling public power. In fact, one of the great advantages of using the angle of CAL for the study of today’s public law is its potential to explore and explain links between these different levels of governance in an integrated and dynamic manner.

Like comparative law generally, CAL presents many challenges: pedagogical, methodological, historical, systemic, and linguistic, for instance, to say nothing of finding the large resources needed for robust comparative legal research. This Handbook seeks to address itself to these many challenges, as well as others. Following this Preface, the volume is divided into several parts. Part I is concerned with beginnings and foundations of comparative administrative law as a topic of scholarly interest. It therefore raises and introduces the issue of how to individuate ‘units of comparison’, which is one of the topics dealt with in Part III. In contrast to a long tradition, developed in comparative private law research, of dividing up the world’s legal systems into ‘families’ such as common law, civil law, and others, the historical treatment of CAL in this volume takes inspiration from an understanding of legal phenomena, in terms of ‘traditions’ of legal thought, most strongly associated with Patrick Glenn (Glenn 2017). The Handbook adopts a modified version of Glenn’s approach that combines focus on three particularly rich and longstanding bodies of thought—Anglo-American (Cane), French (Mestre), and German (Sommermann) with an aspiration to extend our gaze beyond the Anglo-European-American intellectual axis to other parts of the world: China (Chen) and the Middle East (Mallat), for instance.1

Part II turns to methodological issues. There is a large and growing literature on the methods and objectives of comparative law. For centuries, legal comparison has been directed to at least three distinct ends: improved understanding of law by study of similarities and differences between various legal systems and legal traditions; policy-motivated searching for ‘the best law’; and making sense of processes of ‘spontaneous’ diffusion and deliberate transplantation of law from one legal system or tradition to another. The chapter by Prado in Part II concerns itself with these traditional goals. The chapters by D’Alberti, Ziller, and Chiti address methodological issues: how to choose units of comparison, how to undertake comparison between sub-national units within complex, national polities; and how to compare legal systems that operate in different languages (or even legal systems that nominally use the same language but with legally significant local variations of culturally-specific meaning). Through chapters by Bertelli and Cece, Lindquist and Searle, and Garoupa and Amaral-Garcia, Part II further explores the relationship between comparative administrative law and cognate fields: public administration, political science, and law and economics. Cutting across all these chapters are the questions of time and a distinction between diachronic and synchronic legal analysis. The idea that history is a mode of comparison across time rather than location, diachronic rather than synchronic, is the starting point for Sordi’s chapter in Part II.

Part III reflects one of the Handbook’s underlying assumptions, namely that there are significant relationships between public law, institutions of government, and practices of politics. The chapters in this Part are primarily concerned with this relationship, which is cashed out in terms of types of governmental regimes: parliamentary (Ip), presidential (Bocksang Hola), semi-presidential (Boyron), and authoritarian (Yap); and regimes beyond the nation-state (della Cananea). Comparison may, of course, focus on units that display the same or similar regime types. If so, regime type is likely to play a lesser explanatory role. On the other hand, when the units of comparison manifest different regime types, the comparison is enriched by paying attention to the possible influence of this factor on public law. This is more obvious in the case of constitutional law, which concerns itself primarily with governmental systems as a whole. It is, perhaps, easier for administrative lawyers to neglect variations in regime type because they focus on only one of the major sets of institutions that constitute governmental regimes. The assumption underlying this Part arises, to some extent, out of dissatisfaction with the analytical and pedagogical distinction between areas of public law, notably constitutional law, administrative law, and public international law. The separate origins and development of these categories can be traced and explained historically. For instance, in Western traditions at least, the emergence of constitutional law as a category of thought fitting our modern understanding is often traced to the late eighteenth century, before the social and political conditions that led to the development of modern conceptions of administrative law had materialized. This is not the place to explore this theme further. It is enough to observe that comparative study of public law can promote sensitivity to the relevance of regime design to the exercise and control of administrative power.

The chapters in Part IV pursue this theme by considering some basic concepts that are as relevant to other areas of public law as to administrative law: the idea of administrative power itself (Biddulph), separation of powers (Strauss), the rule of law (Napolitano), accountability (Psygkas), the public/private distinction (Auby), and democracy (Ramraj).

The following three Parts then home in more narrowly on administration and administrative law, dealing with the creation (‘constitution’) and allocation of administrative power (Part V.1), its functions (Part V.2), and its control (Parts VI and VII). The two chapters in Part V.1 are concerned respectively with national administration (Ruffert),2 and supranational and transnational administration (Mendes).

The challenge of distinguishing between various kinds of administrative institutions and functions is further explored in the second half of Part V. Here we have chosen to organize the subject matter in two distinct ways: first, in terms of rule-making (Stack), adjudication (Asimow), and implementation (Scott), reflecting traditional tripartite separation-of-powers theory; and secondly, in terms of three areas of government activity: regulation (Fisher), security and foreign relations (Dickinson), and information management (Finck and Spiecker). The presence of two chapters on information highlights the increasing relevance to administration of the law of information. Of course, the choice of these three areas in no way implies that other governmental functions are not equally worthy of comparative study.

Parts VI and VII are concerned with control of administrative power and administrative institutions rather than their creation (‘constitution’) and functions. However, the distinction between creation and control is made more for clarity of presentation and pedagogic efficiency than as a result of a deeply held conviction about its robustness and significance. Indeed, a strong argument can be made that there is a significant relationship between the way public power is allocated and the ways it is controlled (Cane 2016), a belief reflected in Part III of the Handbook. Part VI focuses primarily on institutions of control, whereas Part VII examines ‘grounds’ of control. As to the former, the key institutions include legislatures (Metzger), courts (Thio and Fairgrieve), ‘tribunals’ (Bradley), ombudsmen (Harden), and auditors (Brenninkmeijer). The chapters on courts also recognize a distinction between review (both ‘judicial’ and ‘non-judicial’) of administrative decision-making, and the imposition of civil and criminal liability for such decisions.

‘Grounds of control’ in Part VII are conceptualized in terms of ‘norms and values of administration’. This nomenclature rests on the idea that control of the exercise of administrative power may be either prospective (‘ex ante’) or retrospective (‘ex post’). It can be argued that this distinction is important for understanding the operation of different modes of control such as ‘checks-and-balances’ (characteristically prospective and preventative) and ‘accountability’ (characteristically retrospective and reparative). Terminology used to refer to the various norms and values is notoriously unstable and variant between legal systems. Here, they are grouped into seven categories of norms and values concerned, respectively, with (1) procedure (Barnes); (2) reasoning (Wilberg); resolution of issues of (3) law (Craig), and (4) fact (Daly); (5) substantive ‘reasonableness and proportionality’ (Mathews); (6) openness and transparency (Reichel); and (7) recognition and protection of ‘rights’ (Bignami).

The landscape of comparative administrative law is still largely a green field open for development. The chapters in Part VIII look to the future with an eye, in particular, on methodology (the respective contributions of Dotan and Lindseth) and theoretical frameworks (those of Hoffman and Huang). In her final, overview chapter Susan Rose-Ackerman concludes by expressing the ‘hope that, going forward, professors of administrative and public law will engage in comparative work that seeks to connect the doctrines of administrative law and the practices of the regulatory/welfare state to democratic values based on transparency, participation, and public reason-giving’.

The essays in this Handbook, both individually and collectively, provide various views of a ‘cathedral’ (Calabresi and Melamed 1972). Admittedly, there are many other cathedrals and many possible vantage points. We, the editors, are responsible for the choice of topics that are surveyed and for the selection of individual authors invited to participate to present their particular perspectives. In reviewing the chapters, we find that today’s public law is a field with blurry boundaries. Distinctions between, for example, constitutional law and administrative law or between sub-national, national, supranational, and international law remain subject to debate. This is not least a result of the variety of sources of law applicable to administrative action, which include not only constitutional provisions and basic political norms but also substantive, statutory, and non-statutory principles, and fundamental individual rights at the base of the legal order, all of which permeate the entire legal system, including, especially, its administrative organization, procedures, and decision-making.

Therefore, we are proud of the fact that the chapters collected here offer a multitude of possible pathways to gaining understanding, and reflecting upon possibilities, of CAL research, its origins, traditions, and meanings. By using comparative lenses, we offer tools for studying the outcomes of different historic trajectories, structural designs, conceptual definitions, and—sometimes complementary, sometimes contradictory—modes of thinking about public law and public functions. The book’s contributions also show how much the inter-related multi-level legal systems of this world depend on a firm understanding of ‘foreign’ legal orders. Administrative law is an important tool for regulating the exercise of public power and its comparative study reveals a great degree of diversity in thought about what public power is and how its exercise can be properly controlled.
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1 Chapters on Africa and Latin America were also planned but sadly did not come to fruition.

2 This chapter focuses on the juridical relationship between executives and bureaucracies. A separate chapter on ‘third-party government’ and outsourcing was planned but did not come to fruition. Chapter 23 (Auby) deals with some aspects of this topic.







part I





 Beginnings










Chapter 1

An Anglo-American Tradition


Peter Cane



1.1 Tradition

This chapter explores the idea of a ‘tradition’ of comparative administrative law in the trans-Atlantic Anglosphere. The concept of ‘a tradition’ is both open-textured and contested (Glenn 2014, ch. 1). However, for present purposes it is enough to adopt Patrick Glenn’s definition of a tradition as a narrative ‘that allows our predecessors to speak to us, with more—or less—insistence’ (Glenn 2014, 2). A tradition projects the past into the present and relates the present to the past. In Glenn’s opinion, a tradition ‘is inherently normative: it provides present lessons as to how we should act’ (Glenn 2014, 17); and so tradition, he says, is not history (Glenn 2014, 5). By contrast, this chapter is primarily about how comparative administrative law has been, and is, done, not how it can and should be done.

The chapter is divided into three main sections. The first deals with a period from the early eighteenth to the late nineteenth century. At this time, Western comparative public law was predominantly an Anglo-European affair. England was the main focus of comparative attention, and the most influential observers were French and German, including the Baron Montesquieu, Jean-Louis De Lolme, and Rudolph Gneist. The work of Montesquieu and De Lolme predates invention of the modern concept of ‘constitutional law’, which may be traced to the end of the eighteenth century. As a result of early centralization and bureaucratization of power in European polities, a distinct category of ‘administrative law’ appeared on the Continent earlier than it did in England or America. Gneist’s work witnesses the emergence of a distinction between constitutional law and administrative law.

The second section focuses on a period between about 1880 and 1940, a time of heavy intellectual traffic between England and the US, in which we may locate the birth of an identifiably Anglo-American tradition in comparative administrative law. It was at this time that English and American administrative law scholars began comparative engagement with both European systems and each other’s. A leading figure in this development (and arguably founder of the tradition) was Albert Venn Dicey. In the Anglo-European phase, scholars concerned about executive power pinned their hopes for its control mainly on legislatures. In the Anglo-American phase, courts displaced legislatures as the main repositories of such hopes.

The third main section of the chapter is concerned with the impact on the Anglo-American tradition of the US Administrative Procedure Act (APA). The APA marked the maturation of American administrative law as a legal category concerned above all with judicial control of administrative power. One result was that scholars (subliminally) began to think of English and American administrative law not as two interpretations of a common tradition but as two distinct sets of solutions to the shared problem of controlling the executive/administration. Another result was the divorce of administrative law from constitutional law in the scholarly tradition, both domestically and comparatively.

1.2 The Pre-history of the Anglo-American Tradition

1.2.1 Montesquieu

Charles Secondat, the Baron Montesquieu, may justifiably be credited with founding the Anglo-European tradition of comparative administrative law. A French aristocrat, he lived in England for a short period between 1729 and 1731. At this time, the post-Revolutionary English system of government was an object of admiration and envy in Europe, England having been the first country in the region to make decisive moves towards what we would now call ‘constitutionalism’. Montesquieu’s account of the English system of government—the most famous aspect of The Spirit of the Laws (Montesquieu 1989) – instantly became, and remains to this day, one of the tracts most formative of the thought-worlds of government, politics, and law. In different ways, it was highly influential in France and America in the latter half of the eighteenth century, and the ideas it expressed are now part of the bedrock of public law theory.

As already noted, Montesquieu wrote long before the modern concepts of ‘constitutional law’ and ‘administrative law’ were invented. As a distinct category of thought, ‘constitutional law’ was made imaginable by the appearance of the first national, codified constitutions in the late eighteenth century (Gosewinkel 2018). In the Anglosphere, the category of ‘administrative law’ was invented to address the growth of bureaucracies in the industrialized world from the late nineteenth century onwards.

In Montesquieu’s account, the word ‘constitution’ refers to the ‘nature’, or ‘shape’ or ‘structure’ or ‘make-up’ of relations between the governors and the governed in a polity. For him, the ‘laws of the constitution’ would have been the aspects of those relations that were ‘necessary…deriving from the nature of things’ (Montesquieu 1989, 3). It does not follow, of course, that in Montesquieu’s day, England1 lacked law relating generally to the governance of the polity or, more particularly, to the creation, allocation, and control of administrative power (as we would now call it). Only about forty years before Montesquieu’s visit to England, the Glorious Revolution of 1688 had fundamentally re-adjusted various aspects of the formal relationships between the main organs of central government: the monarchy, the Houses of Parliament, and the courts. In particular, royal power and influence over the exercise of legislative and judicial power were very significantly curtailed, and ‘sovereignty’ shifted from the monarch to the (monarch-in-) Parliament. In the eighteenth century, it has been said, the House of Commons ‘had two main functions: holding ministers to account; and redressing the people’s grievances…In the years which immediately followed the revolution…[m]uch energy in parliament was devoted to examining the activities of the executive government’ (Harris 2009, 176; see also Jupp 2006, ch. 3). As the century progressed, Parliament engaged increasingly in the essentially administrative business of licensing and regulating large, infrastructural projects by enactment of ‘local’, ‘private’ (as opposed to ‘general’, ‘public’) legislation.

Beyond the centre, local administration (in areas such as law and order, regulation, and welfare) was conducted, notionally at least, on behalf, and in the name, of the monarch, most importantly by Justices of the Peace (JPs) who, from the time of the Tudors, had been ‘the pillars of local government and the favourite agents of the central government in the localities’ (Chrimes 1965, 137). In addition, various appointed commissions and boards played important roles in local administration, dealing with matters such as drainage and sewerage, and the relief of poverty. For about a century, until they were abolished in 1641, conciliar courts (notably Star Chamber) exercised significant judicial control over central and local government. Early in the seventeenth century, the Court of King’s/Queen’s Bench began adapting the existing administrative writs of certiorari, mandamus, and prohibition as new judicial mechanisms for controlling local administration in the name of the monarch (Henderson 1963). In the interstices of the remedially-oriented writs, the grounds of judicial review, recognized today, were taking shape (Craig 2015, 25–95). The basic justification for central court intervention was to ensure that decision-makers acted legally, within jurisdiction; and provided they did, errors ‘within jurisdiction’ could be effectively challenged only if obvious ‘on the face of the record’ (Murray 2016). Following the abolition of the conciliar courts, central control of local administration rested chiefly in the hands of the Court of King’s Bench until the nineteenth century, when Parliament started creating ‘tribunals’ and inspectorates to monitor and discipline the implementation of statutory regimes of regulation and welfare (Port 1929, 54).

There are good reasons to think that Montesquieu knew, at most, very little about the English law of administration in his day. For one thing, he identified administrative power with the functions of royal government at the centre (making war and peace, sending and receiving ambassadors, establishing security, and preventing invasions (Montesquieu 1989, 157)). He did not mention local administration. Nor, apparently, did he realize that a significant portion of the business of eighteenth-century parliaments (local, private legislation) was essentially administrative. Moreover, in relation to central administration, he misled readers by describing the monarch’s basic function as ‘executing’ the will of Parliament or ‘the general will of the state’ (ibid, 158). However, the Glorious Revolution had had very little impact on the monarch’s legal (‘prerogative’) powers of unilateral action, especially in foreign affairs. It is true that the Revolution established the principle that the monarchy was dependent on Parliament not only for its very existence but also for funding of all its public activities; but still, it was neither directly dependent on, nor answerable to, Parliament for the way it exercised its powers of unilateral action.

Secondly, Montesquieu conceived of the function of courts (either in fact or in ideal theory, or both) as merely being mechanical application of the law. In fact, however, the common law courts were the most significant source of general legal rules in the English system of his day. It was not until a century later that Parliament began enacting significant amounts of general, public (as opposed to local, private) legislation. Moreover, since 1688 the central courts had enjoyed a monopoly power of statutory interpretation to the exclusion of both the monarch and Parliament. Also, as we have seen, from the early seventeenth century, and especially after 1641, they played a very significant role in controlling local administration.

In summary, then, Montesquieu overestimated the role of the legislature in the English system and underestimated the significance of the functions of the executive and the courts. Nonetheless, Montesquieu’s chief preoccupation was control of the exercise of administrative power. As a member of the French aristocracy, he was looking for ways to prevent monarchical absolutism and to promote ‘liberty’ (Carrithers 1977, 66–75). Montesquieu thought that the English system was the only system in the world the goal of which was the promotion and preservation of liberty. In his view, two aspects of its design were of particular importance. First, in the English system, governmental power was divided between three separate organs—the legislature, the executive, and the courts. Administrative power was the province of the executive alone: although the legislature should have ‘the faculty to examine the manner in which the laws it has made have been executed’, it should not ‘have the right to check [‘veto’] executive power’ (Montesquieu 1989, 162). Judicial power was reposed in courts independent of both Parliament and the monarch. Judges, he believed, should be chosen from amongst the people, and their only (‘invisible and null’: ibid, 158) task was mechanically to apply ‘the precise text of the law’ (ibid) to the resolution of disputes and the punishment of crimes. There is no liberty, Montesquieu asserts, ‘if the power of judging is not separate from legislative power and executive power’ (ibid, 157). If judicial power ‘were joined to the legislative power, the power over life and liberty of the citizens would be arbitrary’; and if it ‘were joined to executive power, the judge could have the force of an oppressor’ (ibid, 157).

Secondly, however, legislative power (which Montesquieu seems to have considered the greatest and most important of the three types of power) was shared between the three ‘estates of the realm’: the monarch, the aristocracy (in the House of Lords), and the people (in the House of Commons). This sharing of legislative power enabled the Lords to ‘check’ (put obstacles in the way of) the Commons (and vice versa), Parliament to check the monarch, and the monarch to check Parliament.

For Montesquieu, then, the keys to control of administrative power were, first, to share legislative power amongst three ‘estates of the realm’ (or, in more modern terms, ‘constituencies’, understood in a social-political rather than a technically electoral sense), giving each, including the executive monarch, (only) limited power in the legislative process; and secondly, to create an independent judiciary, separate from both the legislature and the executive, the only role of which was mechanical application of law made by others. The first key was seized by the American Founders and the second was given an especially austere interpretation by the French Revolutionaries. Today, the dynamics of the relationship between the executive and the legislature provide the basis for classification of governmental regimes into parliamentary, presidential, and semi-presidential categories. Concerning the judiciary, modern theory distinguishes between judicial independence and separation of judicial power. In England, Montesquieu’s chief conceptual legacy was judicial independence. William Blackstone stressed its importance in his ‘domestication’ of Montesquieu for English consumption (Allison 2007, 79–82); and it provides the conceptual foundation for AV Dicey’s account of the rule of law (Dicey 2013, 94–119). Rigid separation of (‘ordinary’) judicial power from executive and legislative powers remains a feature of the French system and, in a very different context, of the Australian system (Cane 2009, 57–62). Montesquieu’s keys provide parameters for contemporary debates in comparative, as much as non-comparative, public law.

But this is not Montesquieu’s only claim to fame: he may plausibly be identified as the first, major socio-legal, or ‘law and society’, scholar. In his view, ‘[l]aws, taken in the broadest meaning, are the necessary relations deriving from the nature of things’ (Montesquieu 1989, 3). The laws of nature, he said, ‘derive directly from the constitution of our being’ (ibid, 6). He divided positive laws into three categories that we would now refer to as international law, (domestic) public law, and (domestic) private law. Public law is concerned with ‘the relation between those who govern and those who are governed’ (ibid, 7). The law ‘most in conformity with nature is the one whose particular arrangement best relates to the disposition of the people for whom it is established’ (ibid, 8). ‘Laws should be so appropriate to the people for whom they are made that it is very unlikely that the laws of one nation can suit another’ (ibid).The disposition of the people is affected by matters such as ‘the physical aspect of the country [original italics]…climate…the location and extent [of the terrain]…the way of life of the peoples…the religion of the inhabitants, their inclinations, their wealth, their number, their commerce, their mores and their manners’ (ibid, 9). To the modern ear, Montesquieu’s understanding of the relationship between law, its subjects, and its environments, sounds rather too deterministic and, in some respects at least (such as climate) distinctly odd; but this does not undermine Montesquieu’s intellectual achievement in conceiving of politics, government, and law as related to one another, and to their ‘contexts’ and ‘environments’. Montesquieu’s contextual approach also had a significant historical strand and—even more importantly for present purposes—a major comparative element. Montesquieu’s intellectual imagination encompassed two millennia of time and the farthest corners of the world known to Europeans. Historically and contextually sensitive comparison of laws provides the gold standard for the modern scholar.

1.2.2 Montesquieu’s Successors

As we have seen, for Montesquieu, the genius of the English constitution resided in its division of powers between three distinct institutions, each exercising a different characteristic power, combined with the sharing of legislative power in a system of mixed government. His main preoccupation was how to design a constitution so as to forestall monarchical despotism. In the result, he underestimated the relative importance in the English system of both the executive and the judiciary.

By contrast, in The Constitution of England, first published in 1771 (De Lolme 2007), Jean-Louis De Lolme put much more emphasis on ‘separation of powers’ (as opposed to mixed government) (Lieberman 2006, 336–40). This allowed him to champion the advantages of a strong (monarchical) executive which, nevertheless, being unitary, could be more easily controlled than plural counterparts; and, in contrast to Montesquieu, to attribute to the judiciary (and the common law: Lieberman 2006, 340–6) a more realistically active role in maintaining stability in the system. Whereas Montesquieu had chronicled and admired a hybrid system of institutional/functional and socio-political division and sharing of power, De Lolme (who inspired Americans, such as Andrew Hamilton, who favoured a strong executive: McDaniel 2012, 44; Scheuerman 2005) laid the groundwork for a predominantly functional theory of government suited to a changed world in which ‘estates of the realm’, as political forces, would be wiped out by the incoming tide of democracy. De Lolme’s other important innovation was to extend his discussion beyond England by analysing the role of English government in the affairs of Scotland and Ireland and, further afield, those of the colonies (McDaniel 2012). In this context, De Lolme was strongly unionist and imperialist.

We may, then, credit, or blame, De Lolme for marginalization of the ‘mixed government’, socio-political-power-sharing aspect of the tradition founded by Montesquieu. Of course, power-sharing lies at the bottom of the ‘checks and balances’ insisted upon by the American Founders. However, they wanted public power generally (not just legislative power) to be shared amongst institutions, each of which would characteristically exercise one or the other of Montesquieu’s trio of public powers. They seem not to have imagined those institutions as each representing a different socio-political constituency. Ironically, such an approach offers a plausible account of federalism—an American invention about which, of course, Montesquieu said nothing. The individualistic focus of democracy, coupled with free-market economics, tends further to suppress group-based claims; and this, we may speculate, might help to explain modern versions of democracy, such as populism and other appeals to ‘those left behind by the political process’.

Montesquieu’s and De Lolme’s analyses of the English constitution were unashamedly tendentious. Both observers used historical and comparative materials to support and justify their respective, ideologically-driven, understandings of English government and law. Through one ideological lens, Montesquieu looked for and found a model of ‘moderate’, non-despotic, liberty-enhancing government—a sort of monarchical republic. Through another, De Lolme sought and found a model of stability resulting, he thought, from the fact that in England, a unitary executive enjoyed a monopoly of administrative power. Both authors were ‘public intellectuals’ and men of affairs, well known to a wide audience, highly respected and influential in political circles.

Rudolph Gneist, a German academic, judge, and politician, began studying English government in the 1850s. By this time, positivism, legal science, and historical jurisprudence had largely displaced the natural law thinking of the seventeenth and eighteenth centuries. Gneist’s magnum opus, The History of the English Constitution, was first published in English in 1886. Gneist professed commitment to the new intellectual trends but, as in the case of his predecessors, his understanding of the English system was coloured by his political purposes (Bornhak 1896). Montesquieu and De Lolme had modelled England as ‘the ideal of political liberty for the people of the Continent’ (Bornhak 1896, 82–3). However, the transplantation of English ideas had not turned out as well as people had hoped and expected. By mid-century, Germany was wracked by partisan political instability. The problem, it was surmised, ‘must lie not in the constitution but in the administration’ (Bornhak 1896, 83). ‘The adoption of English public law seemed incapable of giving satisfaction…because…it had been limited to the [sic] constitutional law and had ignored the [sic] administrative law’ (Bornhak 1896, 84). In this way of thinking, essential components of the English system were administrative decentralization and administrative law: ‘the gratuitous service of the propertied classes in official positions and the non-partisan execution of the public law in the administrative courts’ (Bornhak 1896, 87)—in other words, a system of local administration centred on Justices of the Peace (that both Montesquieu and De Lolme had failed to see), coupled with an independent administrative jurisdiction (Gneist 1889, 360–72), which Gneist constructed as an ideal of non-partisan service to the state. In Bornhak’s judgement, ‘[t]o have clearly recognized and demonstrated the nature of [self-administration and administrative jurisprudence] is the imperishable achievement of Gneist as a teacher of public law’ (Bornhak 1896, 96). According to GW Prothero (Prothero 1888, 32) it was in Gneist’s treatment of ‘the humbler stages of our polity’ that ‘the pre-eminent merit of his work consists’. Montesquieu had understood the executive, its role, and control, primarily in terms of the structural power relationships between it, the legislature, and the courts. Gneist’s intellectual advances were to recognize the importance, first, of administrative government beyond the centre; and, secondly, of legal rules and principles regulating the allocation and control of public, administrative power.

Looking at the modern practice of comparative administrative law, Gneist’s appreciation of the importance of government beyond the centre has left relatively little mark. Even more than domestic administrative law scholars, comparativists tend to pass very lightly over ‘the humbler stages’ of the polities being studied. Regarding Gneist’s concern with rules and principles of administrative law, the picture is rather more complex. Both Montesquieu and De Lolme were primarily concerned with ‘structural’ or ‘institutional’ questions about how power could be distributed in such a way as to minimize the chance that it would be abused. They were concerned more with prevention of the abuse of power than with repair of its consequences. By contrast, Gneist threw a spotlight on controlling administrative power by surrounding it with enforceable rule-based constraints—a ‘normative’ or ‘substantive’ approach (see e.g. Gneist 1889, 331–4, 340–9, 373–95, 403–13). His work witnesses the emergence of the modern distinction between constitutional and administrative law.

This is not to say that the distinction between institutional structure and controlling norms marks the boundary between constitutional law and administrative law. For instance, the substance of human rights law is generally understood to be part of constitutional law rather than administrative law. Conversely, in the US system, in more recent times, questions of institutional design have attracted attention from scholars who would think of themselves as (comparative) administrative lawyers rather than (comparative) constitutionalists (e.g. Strauss 2016). The relationship between structural, prophylactic controls and substantive, reparative controls is also being investigated comparatively (e.g. Cane 2016). However, in contemporary public law scholarship there is more than a trace of the idea that while constitutional law deals with large questions of institutional design and structure, and in large concepts such as sovereignty, separation of powers, and rule of law, administrative law is concerned with quotidian, technical minutiae of administrative practice in terms of less-architectural, ‘smaller’ substantive concepts such as legality, reasonableness, and procedural fairness.

In the West, there is a much longer tradition of substantive comparison of private law than public law. This is partly the result of assumptions that in the case of public law, the legal-structural and extra-legal environments in which the substantive law operates are both harder to investigate and more critical for fruitful comparison than in the case of private law; and that the values underpinning private law are more universal than those supporting public law. In my opinion, these assumptions underestimate the importance of context and value-pluralism in understanding private law; but that is a topic for another day. Even so, it is, perhaps, harder to ignore structural, institutional issues in comparing systems of public law than systems of private law.

1.2.3 Conclusion

How, then, might we summarize the contributions of Montesquieu and his successors to an Anglo-American tradition of comparative administrative law? Two points stand out. First, the pioneers explicitly put description in the service of normative assessment, using information and analysis of the observed system as a basis for proposing improvements to the observer’s. Mixture of the descriptive and the prescriptive remains a significant feature of modern comparative public law, both practical and theoretical. Although there is no such thing as value-free description, such an approach creates a risk not so much of distortion or misrepresentation as of blindness to what the observer would rather not find. Secondly, while some aspects of the pioneering analyses have acquired foundational status—institutional/functional separation of powers, and checks-and-balances, for instance, others—such as a strong appreciation of importance of vertical division of power, and of the distinction between structural and substantive modes of control of administrative power, have left fainter marks.

1.3 Anglo-Americanization of an Anglo-European Tradition

AV Dicey might seem an odd choice as founder of an Anglo-American tradition of comparative administrative law. After all, his influence as a public lawyer rests on a classic, controversial attempt to systematize English constitutional law (in Introduction to the Study of the Law of the Constitution). Moreover, he famously denied the existence in England of the ‘administrative law’ that he considered to be a wholly undesirable French phenomenon. Nevertheless, there is good reason to think of Dicey as the first, major English student of comparative administrative law, studying both the French and American systems in detail.

At the time Dicey wrote, the ratification of the US constitution had long since laid the foundation for the emergence of constitutional law as a distinct category of scholarly analysis. By contrast, the conditions that would lead to the recognition of a distinct category of ‘administrative law’ in the US and English systems—expansion and centralization of government activities, major growth in the bureaucracy, and democratization—were in their childhood. Dicey’s conservatism inclined him to hope that they would not mature. His thought-world was largely framed in Montesquieuan terms. Two contours of the Montesquieuan terrain stand out: a non-parliamentary executive; and a strong concept of judicial independence. Dicey favoured firm control of the executive, and much of his constitutional theory is driven by that preference. For instance, it explains his antipathy to the French droit administratif and administrative courts, and his celebration of ‘the ordinary law of the land’. Secondly, it explains his deep concerns about responsible government (ministerial responsibility to Parliament) in the light of democratization and the strengthening of political parties (Dicey 2013a, 122–50), one effect of which was greatly to increase the capacity of the executive to control the ‘sovereign’ Parliament.

Thirdly, it helps us to interpret the centrality of the ‘rule of law’ to Dicey’s constitutional analysis. Dicey notes that ‘foreign observers…such as De Lolme…or Gneist…have been more struck than have Englishmen themselves with the fact that England is a country governed, as is scarcely any other part of Europe, under the rule of law’ (Dicey 2013, 95). The three elements of Dicey’s rule of law—no punishment without breach of the law, equality of governors and governed before the (ordinary, private) law, and the common law (non-statutory and non-constitutional) origin of rights—are all directed to limitation and control of executive action. From this perspective, the rule of law is Dicey’s version of administrative law.

Fourthly, Dicey’s concern for control of the administration explains his interest in and admiration for the US system, which emerges clearly from his only-recently published lectures on comparative constitutional law (Dicey 2013a, esp. 76–88). Dicey found the source of the (much-to-be-desired) stability and conservatism of the US system in the dynamics of the relationship between Congress and the extra-Congressional Presidency. That relationship was regulated by the constitution which was, in turn, enforced by the Supreme Court. Dicey’s opinion was that like the English, the US system adhered to and manifested the rule of law (Dicey 2013a, 78); but also that it was set against the radical ideals of those who hoped ‘to accomplish things for the mass of the people by means of the intervention of the State’ (Tulloch 1977, 839).

When it comes to influence on and within the Anglo-American tradition of comparative administrative law, it is a close-run thing between Montesquieu and Dicey. In 2018, Kevin Stack opined that ‘[t]he story of [US] administrative law over the past century can be understood as a repeated contest between two strains of thought’. One, he associates with JB Thayer, and the other with Dicey (Stack 2018, 294). In the English context, Lord Hewart (Hewart 1929) and Sir William Wade (Wade 1971) are typically cited as Dicey’s most faithful disciples; although Hewart was more concerned about administrative rule-making than administrative adjudication. The likes of William Robson (Robson 1928) and AV Jennings (Jennings 1933) are identified as leading Diceyan antagonists. The essence of the English debate is memorably captured in a distinction, first drawn by Carol Harlow and Richard Rawlings, and which has resonated on both sides of the Atlantic, between ‘red-light’ (Diceyan) and ‘green-light’ (anti-Diceyan) approaches to administrative law (Harlow and Rawlings 1984).

In US debates, Dicey’s ‘rule of law’ was taken effectively to mean the rule of courts, implying that they had the last word on what the law is. Thayer, by contrast, championed the position that courts should, in certain types of case, ‘defer’ to statements of law made by administrators, effectively, giving the executive the final say on what the law is. In 1927 John Dickinson (on the very first page of his administrative law monograph (Dickinson 1927, 3)), transported his readers back to the ‘age of Coke’. His target was ‘administrative adjudication’, by which he meant the application of law to facts prior to and independently of any dispute. The growth of this practice, Dickinson argued, inevitably undermined individual rights by making them ‘more flexible, and more responsive to uncertain factors of discretion, than when they are left to be defined by the more rigid processes of a court applying supposedly permanent rules of law’ (Dickinson 1927, 29). For this reason, administrative tribunals were to be ‘feared’ and courts ‘favoured’ (Dickinson 1927, 76). For Dickinson, Dicey was the champion of the supremacy of law over government (Dickinson 1927, ch. II). Dickinson considered a written constitution to be ‘the most effective possible application of [Coke’s] idea of a law sovereign over all laws which emanate merely from government’ (Dickinson 1927, 96). The law of a constitution is fixed, inflexible and rigid in a way that law made by administrators (and legislatures) is not. Like Coke’s ancient, customary, common law, it stands above and behind all law promulgated by governmental institutions. Just as Coke insisted on the power of the common law courts to enforce that law against governmental institutions, so Dickinson insisted on the power of courts to enforce constitutional (and non-constitutional) law on administrative tribunals and other law-promulgating organs of government. What Dickinson explains at length (Dickinson 1927, ch. V), and Dicey eventually had to concede (Dicey 1915), is that there must be ‘practical limits’ to the supremacy of law enforced by courts, in order to preserve the effectiveness, efficiency, and vigour of the other branches of government.

During the 1930s, in reaction to the massive expansion of the federal bureaucracy under the New Deal, Diceyan ideas were called in aid by Franklin Delano Roosevelt’s opponents (e.g. Beck 1932, esp. ch. XII) and castigated by his supporters (Frankfurter 1938; Landis 1938, 2–4, 96–7, 123–4). In 1941, Roscoe Pound expressed his opinion that American judges of the day were ‘much in the position of the common-law judges under the Stuarts’, guardians of the common law rights of citizens against executive absolutism (Pound 1941, 138–9). In these trans-Atlantic conversations, the debate was about how to understand a common, English heritage, of which Dicey was a leading interpreter. One reason for Dicey’s ubiquity in these exchanges, I suggest, is that almost despite himself, he had crucially re-oriented debates about executive power and its control.

To explain: as Montesquieu astutely observed, the Revolution of 1688 had (at least) two fundamental results. One was to re-adjust the relationship between the monarch and Parliament, transferring sovereignty from the one to the other. A second was to free the common law judges from royal control and secure their effective ‘independence’. What Montesquieu failed to understand was the major role that the common law courts had played in the English system of government before the Revolution, and which they continued to play afterwards, as law-makers and reviewers of local administrative activity. De Lolme took significant steps towards remedying this defect by giving detailed and perceptive accounts of the civil and criminal justice systems that examined, amongst other things, the dynamics of non-legislative law-making. He celebrated the fact (as he saw it) that

to such a degree of impartiality has the administration of public Justice been brought in England that…any violation of the laws…though committed by the special direction of the very first Servants of the Crown, will be publicly and completely redressed (De Lolme 2007, 250–1).

On the other hand, he mentions the supervisory jurisdiction of the Court of King’s Bench only in passing (De Lolme 2007, 87); and (like Dicey later), the only administrative remedy to which he gives detailed consideration, and that in the context of criminal law, is the writ of habeas corpus (De Lolme 2007, 135–8).

It was Gneist who first clearly appreciated the significance of judicial review of administration in the English system. By the time he was writing, Blackstone had ‘domesticated’ Montesquieu for English consumption by spelling out the special significance of judicial independence in English arrangements (Allison 2007, 78–83). Although Dicey’s awareness of the ‘administrative justice system’ seems to have been no better than De Lolme’s, his masterstroke was to build on Blackstone, placing courts front-and-centre by associating them with one of his three pillars of the constitution: the rule of law.2 It was this aspect of his analysis that travelled quickly and easily across the Atlantic and struck a chord with people who opposed increasing conferral of ‘judicial power’ on the administration (and growth of ‘administrative law’ in the sense of law made by the administration).

Dicey casts a long shadow even today. Stack’s opinion about the US administrative law tradition, cited earlier, appears in a review of two books on deference, one by Adrian Vermeule (Vermeule 2016), in which, Stack says, the author offers a ‘response to resurgent Diceyian [sic] critiques of administrative law’ (Stack 2018, 296). Perhaps the most controversial of those critiques is that of Philip Hamburger (Hamburger 2014) whose ‘arguments against “administrative power” and administrative law [says Stack] are Diceyian [sic]’ (Stack 2018, 296 fn. 8). In fact, Hamburger outdoes Dicey, berating him for (apparently) allowing ‘administrative regulations’ to qualify as a species of the ‘law’ that it is the job of the courts (alone) to enforce (Hamburger 2014, 260–1).3 To Hamburger’s eyes, administrative rule-making and administrative adjudication were both outlawed in seventeenth-century England. Moreover, argues Stack, although Vermeule starts out as an anti-Diceyan, his argument that judicial deference amounts to ‘law’s abnegation’ in fact sends him right back into Dicey’s camp (Stack 2018, 306). Dicey is dead. Long live Dicey!

This is not to say that Dicey swept all before him. In his pathbreaking comparative administrative law treatise of 1903 (Goodnow, 1903), Frank Goodnow barely mentions Dicey. Goodnow tells us that he was effectively forced to take a comparative approach because of the lack of literature in English concerning ‘the activity of government…with the exception of…both the legislature and the courts’ (Goodnow 1903, 1). Thus, in addition to England and the US, he writes about France and Germany. Goodnow proposes to deal only with administrative law except to the extent that reference to ‘constitutional law’ is ‘absolutely required’ (Goodnow 1903, v). Unsurprisingly, however, his efforts to distinguish analytically between the two are less than satisfying (Goodnow 1903, 6–9); and only 167 of 629 pages are devoted to control, as opposed to organization, powers, and functions of the administration.

Goodnow identifies three institutional mechanisms of control—administrative (concerned primarily with securing efficiency), judicial (concerned primarily with protecting the individual), and legislative (concerned primarily with public well-being). Goodnow gives no detailed consideration to administrative control. Although he does not mention the rule of law, in good Diceyan fashion the great bulk of the discussion of control is devoted to judicial control, only eight pages being given to legislative power ‘to remedy special administrative abuses’, twenty to ‘legislative control of finances’, and six to ‘impeachment’. The emphasis in Goodnow’s analysis perhaps reflects the fact that in the US at the turn of the twentieth century, attempts to challenge administrative action were commonly based on constitutional (structural/institutional) grounds. He divides his discussion of judicial control by type of institution: ‘ordinary courts’ (civil and criminal), and the ‘special’ administrative ‘courts’ (or ‘jurisdiction’). What we would now call ‘judicial review of administrative action’ is treated as a job mainly for ‘the higher courts’. Goodnow devotes only four pages to ‘grounds of judicial review’. Goodnow’s treatment is overwhelmingly structural and institutional as opposed to substantive.

The same is true of two other, now-neglected, products of the inter-war period: Ghose 1919 and Port 1929. Nagendranath Ghose (a ‘vakil’ – lawyer—of the Calcutta High Court) divides his almost-700-page discourse on ‘comparative administrative law’ into an ‘analytical and historical’ section, a section (by far the longest) on ‘substantive’ law (concerned with the organization and powers of the administration), and a section (the shortest) on ‘adjective’ law (concerned with control of administrative power). Ghose’s sophisticated treatment is deeply and eruditely historical and comparative, and invaluable for its analysis of colonial administrative law in India. In apparently-the-first English textbook on administrative law, Frederick Port devoted a whole chapter to ‘defining the subject’, distinguishing it from constitutional law. He explained inclusion of chapters on the US and French systems, and an historical chapter on England, on the ground that they demonstrated ‘the efficacy of a system which in general imposes one governmental function as a safeguard on another, thus minimising the chance of tyranny’ (Port 1929, 20). In England, he argued, the legislative and judicial powers had, ‘in a sense’ developed out of the administrative power (Port 1929, 18) because, in his view, ‘in ancient as well as in modern times, the administrative is, in the last resort, the most essential of State functions’ (Port 1929, 327). Port detected a long historical arc in which judicial and legislative power had first, as a function of changing political and governmental practice and social demands, moved away from the executive; but in which, by ‘statutory re-grant…during the last half century or so…a good deal of the territory surrendered long since’ by the executive had been regained (Port 1929, 328).

1.3.1 Conclusion

Until the mid-nineteenth century, comparative administrative law was predominantly an Anglo-European affair. Largely thanks to Dicey, the period between (say) 1880 and 1940 witnessed the birth of a vibrant Anglo-American intellectual conversation which reached its zenith in the 1930s. As in the earlier Anglo-European tradition, debates concerned how best to control administrative power. However, the terms of the debate had changed, focusing no longer on the structural relationships between the various branches of government but on the role and powers of the judicial branch in scrutinizing and controlling the executive branch.

1.4 The US Administrative Procedure Act

Debate amongst pro- and anti-Diceyans around the New Deal was not the only long-running comparative skirmish in America in the early part of the twentieth century. Another took place between Ernst Freund and Felix Frankfurter. Their dialogue revolved around a choice between ‘common-law’ and ‘civil-law’ models of bureaucracy.

The civil law model relied on centralised, agency-based, state administration aimed at the implementation of regulatory standards through expert legislators and bureaucrats. The common law model fundamentally distrusted bureaucratic administration, and as a consequence, identified courts as the proper locus for administrative governance (Morag-Levine 2007, 604).

Both Frankfurter (as we have seen) and Freund ‘rejected the widely held dogma, most authoritatively pronounced by A.V. Dicey, that equated the Rule of Law with the freedom to challenge any administrators’ [sic] deprivation of a private right in a proceeding conducted in “the ordinary legal manner before the ordinary Courts of the land”…[However], [f]or all that, the two disagreed fundamentally about administrative law’ (Ernst 2009, 172; see also Chase 1982; Ernst 2014). Whereas Freund (a German emigré) was suspicious of administrative discretion which he, like Gneist, thought should be tightly cabined by statutory law enforced by administrative courts along the lines of the German rechtsstaat, Frankfurter favoured freeing administrators as much as possible from judicial review and detailed management by the legislature. Frankfurter got his way over legislative control when, in the 1930s, the Supreme Court more or less abandoned the non-delegation doctrine. In return, however, he and his fellow New Dealers were forced to accept procedural regulation of administrative rule-making and adjudication, enforced by the ordinary courts under standards of review of various degrees of intensity. This compromise was enacted in the Administrative Procedure Act 1946 (APA).

The scheme of the APA has three main planks: restatement of the law of judicial review, including the grounds; separation of agency officials who exercise judicial power from policy and prosecutorial staff so as to provide adjudicators a significant measure of independence; and proceduralization of agency ‘adjudication’ and rule-making. The APA represented a sea-change in American administrative law, shifting the main thrust of regulation of the ‘administrative state’ from limiting its growth by the use of structural, separation of powers ideas (non-delegation doctrines) to regulating the bureaucratic process and subjecting it to judicial control on substantive and procedural grounds. The APA also re-oriented the Anglo-American tradition of comparative administrative law. From a comparative perspective, the APA might be understood as a triumph of Diceyan, rule of law ideas over German, rechtstaat principles—of retrospective over prospective control. In the words of Bernard Schwartz, published in 1949 in his study of British administrative law, ‘[t]he central and most characteristic feature of our Anglo-American polity, one that has evoked countless praise from foreign observers, is embodied in the almost axiomatic concept of the rule or supremacy of law’ (Schwartz 1949, 2; original italics). The entry for ‘separation of powers’ in the Index of Schwartz’s book refers the reader to the entry for ‘rule of law’. Most of the book is devoted to the law of judicial review of administrative action, and the discussion of Parliament is concerned only with its role in scrutinizing delegated legislation. Of the handful of references to US statutes, more than half are to the APA.

The apotheosis of this new, court-and-retrospective-control-focused, substantive/procedural approach to the executive is, perhaps, Schwartz’s 1972 comparative study, with his English co-author, William Wade, of English and US administrative law (Schwartz and Wade 1972). An important feature of this style of comparative work is its focus on finding similarities between national systems rather than understanding differences (Schwartz 1949, vii). The main interest was in ‘solutions or lack of solutions, for the problems of keeping the powers of government under proper control’ (Schwartz and Wade 1972, 3). The question was no longer how to understand a common heritage but, in the words of Judge Henry Friendly, how best to fulfil a common task: to ‘protect the citizen from arbitrary exertions of the awesome power of government’ (Schwartz and Wade 1972, xxi). Largely gone is discussion of the organization and powers of the administration, and its location in the institutional landscape of government. In its place we find analysis of the two main targets of judicial control, namely administrative rule-making and adjudication. (Comparative) administrative law had been detached from its constitutional moorings.

Other important factors in the scholarly divorce between what we might call ‘constitutionalist’ and ‘administrativist’ approaches to the executive were the post-Second World War human rights movement, and the proliferation of codified constitutions and bills of rights, first during European decolonization in the 1940s–1970s and, later, during Soviet decolonization following the fall of the Berlin Wall in 1989. Under the dominant, late eighteenth-century US constitutional paradigm, constitutional rights protect, first and foremost, against abuse of legislative, not administrative, power. Despite the radical aggrandisement of the power of executives vis-à-vis legislatures since the nineteenth century, in most places (with some notable exceptions such as South Africa and Kenya) legal protection against the administration is still largely a matter for sub-constitutional law. The substantive stuff of constitutional law is made of ‘fundamental, human rights’. The divorce has also been greatly assisted by globalization. There is no global polity; and this, for many, makes the language of constitutionalism inapplicable at the supra- and trans-national levels (Cane 2017). If global regulatory power is to be controlled—so the argument goes—this must be done sub-constitutionally by ‘global administrative law’. Similarly, some have argued that the European Union ‘polity’ is best understood as a development of the administrative state and not in terms of classic principles of constitutional design (Lindseth 2010; Lindseth 2017). Late twentieth-century horizontal fragmentation of the administrative state by outsourcing and privatization also escapes the language of eighteenth-century constitutionalism, leaving administrative law to make the running. These factors have affected comparative public law as much as its domestic counterparts.

Stephen Gardbaum identifies a ‘post-war constitutional paradigm’ consisting of a codified, written constitution that establishes ‘the ground rules of government’ and protects certain rights, and which ‘sits at the apex of its legal system…[as] the supreme law of the land…authoritatively interpreted and applied by a high court with power to set aside conflicting non-constitutional law and legal acts’ (Gardbaum 2012, 169). The solidification of this paradigm, coupled with Britain’s re-orientation to Europe (in the guise of both the European Union and the Council of Europe’s European Convention on Human Rights) have affected the way the Anglo-American tradition of comparative administrative law has been practised since the 1970s. Some ‘Anglo’ scholars still find Anglo-American comparison interesting and valuable (e.g. Cane 2016; Craig 2017; Fisher 2007), although more as ‘two systems divided by the common law’ (Cane 2019) than as parts of an ongoing, common tradition. But many more analysts, both Anglo and American, have turned their comparative gaze to Europe and the European Union, and to other parts of the world. Some Americans see in the European Union a diffused system of power somewhat like their own. Because EU governance raises issues of regulation and administrative rule-making in contexts similar to those that prevail in the US, US scholars feel they have valuable experience to impart. Susan Rose-Ackerman has been a pioneer of such re-orientation of American interest from England to Europe (Rose-Ackerman 1995; Rose Ackerman 2005; Rose-Ackerman, Egidy, and Fowkes 2015).

Rose-Ackerman was also instrumental in organizing a conference at Yale Law School in 2008 to kick-start ‘comparative administrative law’ as a universal focus of scholarly activity alongside the already-established ‘comparative constitutional law’ and ‘global administrative law’ (Rose-Ackerman, Lindseth, and Emerson, 2017 is the product of the second of such conferences). Such movements have been greatly assisted by the apparently unstoppable march of English as the universal language of comparative legal scholarship—although it must be said that given the intimate connections amongst law, language, and culture, linguistic imperialism (like other imperialisms) is bound to be a mixed blessing. A valuable consequence of such developments has been the adoption of non-nationalistic principles of individuation, such as regime-type, or concepts and understandings of law: Romanist (civil), Islamic, and Confucian, for instance (Glenn 2014).

From the start, writers in the Anglo-European/American tradition of comparative administrative law have had mixed motives—on the one hand, to describe, analyse, and explain another system; and on the other to find in that system pitfalls to be avoided, or solutions suitable to be adopted, in the observer’s own system. Our early predecessors were more or less unashamedly tendentious and ideological. Amidst the political and social chaos that afflicted much of Europe in the eighteenth and nineteenth centuries, England seemed like an oasis of stability and good government. Political instability in the modern, post-colonial world has catalysed both scholarly interest in comparative public law, and ideologically-driven exportation and transplantation of Anglo-American public law around the world. In this way, the Anglo/European-American tradition, the seeds of which were planted in the eighteenth century, has persisted and flourished.

1.5 Conclusion

At the risk of oversimplification, we may conclude by saying that in the course of the 300 years we have surveyed in this chapter there have been at least three major changes in the scholarly tradition around limitation and control of executive, administrative, and bureaucratic power. First, legislatures have given way to courts as the centre of attention. Secondly, structural approaches have been eclipsed by substantive solutions. Thirdly, and relatedly, as a result of (1) the invention of the written constitutional code at the end of the eighteenth century; (2) the development of the international law of nation-states in the nineteenth century; and (3) enormous increases in the size of bureaucracies beginning around the turn of the twentieth, the holistic approach to public law that we find in Montesquieu, for instance, has been superseded by a fragmentation of the field of study into at least three distinct categories: constitutional law, administrative law, and international law. Nevertheless, it is hoped that this chapter has revealed advantages in understanding the current practice of comparative administrative law in the English-speaking world as having its roots in a long tradition of scholarly inquiry and reflection about public power, its location and control.
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1 Although relatively little is yet known about the law of public administration in the American colonies in the eighteenth century, there is no reason to think that it did not substantially resemble English law at the time, adjusted to local conditions. By the beginning of the eighteenth century, English law was established as the formal legal regime in all the colonies.

2 The other pillars were parliamentary sovereignty and conventional constitutional norms—‘conventions of the constitution’. In his comparative work (Dicey 2013a), Dicey seems to have added a fourth pillar: ministerial responsibility. In this work he also demonstrates his appreciation for a codified constitution as a check on the legislature.

3 In so doing, Hamburger conflates rules made under statutory delegation and rules made under the extra-statutory prerogative.









Chapter 2

France

The Vicissitudes of a Tradition


Jean-Louis Mestre




In 1973, in his Droit administratif comparé, Brazilian professor José Cretella noted that French jurists considered their administrative law as a ‘model and a true export item’. This explained, in his view, why they devoted little time to the study of administrative law abroad, despite recognizing the significance of works by René David and Jean Rivero, whose lectures he had attended in Paris.

While this opinion may initially seem convincing, further knowledge of foreign administrative law as well as comparative research carried out by French jurists point to a more nuanced view. Admittedly, the manner in which these authors have covered foreign administrative law cannot be separated from the way they perceived their own national law and the jurisdiction which played a key role in establishing it. This said, as soon as French administrative law was recognized as a legal discipline in the first half of the nineteenth century, foreign administrative law was also seen as a worthwhile object of study. The expression ‘droit administratif’ appeared during the French Revolution before being formalized in 1807. Nonetheless, during the Ancien Régime, many rules regarding royal administration and its territorial subdivisions already existed. Generally quite different from those relative to private law, these rules granted advantages to the King, to Provinces, and to cities, as well as to other communities on the basis of public interest. However, these rules could also restrict such prerogatives or impose obligations in return. Administrative trials frequently generated controversies between judges, who had full security of tenure, royal Intendants, and members of the King’s Council. As of 1789, the national assemblies delegated most important administrative litigation to administrators. Their mistrust of judges led to such administrators being tasked with carrying out revolutionary measures. The separation of powers between the executive and the judiciary was thus interpreted in favour of the executive: resolving administrative disputes was tantamount to administering. The constitution of 1799, which brought the rise of Napoleon Bonaparte to power, maintained this system, albeit with two adjustments: the creation of a council for the departmental Prefect and the creation of the Council of State. The Head of State was provided with advice on proceedings brought before the Council of State. This procedure was later refined and, in practice, the Head of State was bound by the Council’s position. Under the Second Republic, and then in 1872, the Council of State was granted the right to produce legal judgments and to annul administrative acts if an authority had exceeded its powers.

Three main periods may be discerned. The first of these ran from the Restauration, immediately after the first Napoleonic Empire (1814–15), until the end of the Second Empire in 1870. This period of political instability is characterized by the great diversity of the first expressions of interest in foreign administrative law: educational prospects, journal articles, as well as political and nationalistic controversies. Knowledge of these laws increased considerably with the creation of the Société de Législation comparée. During the Third Republic (1870–1940), many of the comparisons carried out repeatedly sparked debates with political and nationalistic overtones. After the Second World War, the teaching of comparative administrative law made significant headway. The development of research and the increase in publications stimulated reflections on the methods and the ‘scientific field’ of comparative administrative law.

2.1 The Diversity of the First Expressions of Interest in Foreign Administrative Law (1815–70)

During the reign of Louis XVIII, as the first professor to teach ‘French administrative law’, Joseph-Marie de Gérando revealed his intention to shed light on the subject through ‘comparisons drawn from legislation in other countries’. This approach displays his open-mindedness. A member of the French Council of State during the Napoleonic period and then under the Restauration, he also held important administrative posts in Tuscany, Rome, and Catalonia under French occupation.

His successor, Louis-Antoine Macarel, another member of the Council of State, acknowledged that he dealt little with administrative legislation from other countries. He nonetheless pointed out that he ‘understood the significance of such comparisons’ for administrators and men of state. He also expressed a wish that ‘comparative administration’ would become the object of a separate lecture. Moreover, he went as far as recommending the creation of a faculty of political and administrative sciences where such a lecture would even be a compulsory component of the doctoral degree.

Admittedly, Macarel clearly differentiated ‘science of administration’ and ‘administrative law’, the former being aimed at the study and improvement of public service in tune with the needs of society, whereas the latter was comprised of all legal rules regarding the organization and functioning of administration as well as those determining its relations with citizens. Quite common at the time, this view, shared by authors such as Macarel, Gérando, and Alexandre Vivien de Goubert, would persist. Yet they opined that this distinction was not absolute and that both subjects were intertwined. In this way, the study of administration was bound to involve questions drawn from administrative law.

At that time, during the reign of Louis-Philippe (1830–48), two periodicals sought to spread knowledge of foreign law. The first of these, entitled the Revue étrangère de législation et d’économie politique, was expressly comparativist in nature. Its pages were aimed not only at ‘satisfying rightful curiosity’, but also—and most significantly—at using ‘comparative methods’ to enhance national legislation both by revealing its limitations and suggesting means for improvement. The second journal was the Revue de législation et de jurisprudence. These publications came about thanks to the efforts of two lawyers who had moved to Paris and been granted French nationality: Jean-Jacques Foelix from the Rhineland and Louis Wolowski from Poland. In this endeavour, they received valuable assistance from Jules Bergson, a colleague at the Paris Bar who was born in Warsaw and had studied in Berlin and Utrecht.

Administrative law featured quite prominently in both journals, whose lists of contributors included the discipline’s most eminent specialists: Gérando, Macarel, Cormenin, Denis Bouchené-Lefer, Firmin Laferrière, Émile Victor Foucart, Louis Cabantous, and others. In addition to legal chronicles and bibliographic records, one can find around fifty articles dealing with administration in most European states, albeit not in equal measure. Most of these writings concerned either states of the Italian peninsula or the German Confederation. The subjects covered also varied greatly. Eclecticism was the rule. Truly comparative papers were far less numerous than those dealing with one country at a time.

It is noticeable however that several topics were addressed more frequently because of the particular interest they aroused among French authors curious as to the effect that reforms implemented in various states would have on legislation bequeathed by the Napoleonic Empire. These authors were wary of any repeal of this legislation as it would denote a decrease of French influence. They looked to changes in foreign legislation for arguments they could bring before the French legislator, especially when dealing with decentralization and the status of public officials.

Other works also confronted French and foreign law on controversial administrative questions. In L’Ancien Régime et la Révolution, Tocqueville strongly condemned guarantees granted to government officials whose criminal and civil liability could not be triggered before a court of law without the authorization of the Council of State. Tocqueville insisted that such a requirement was incomprehensible to the English or Americans. He had already pointed this out in his review of Macarel’s Cours at the Académie des sciences morales et politiques. He had also been critical of what Macarel called ‘administrative justice’, stating that administrative litigation was ultimately to be decided on by the King. Alexis de Tocqueville had been outraged by such claims, rather, supporting the view that no free people could accept such a system which went against natural equity and freedom. On the contrary, he had praised the general legal authority of English and American judges. Tocqueville also explained how local organization structured freedom in England and in the US, whereas France imposed a very strict system of administrative centralization. His main criticism of French authors stemmed from their tendency to consider the French administrative system as almost perfect and envied by other countries. Tocqueville saw this as merely ‘petting national pride’. He did hasten to add, however, that as a product of the Revolution of 1789, French administrative law would be imitated in other European countries, wherever a similar revolution were to occur.

Despite his liberal views when it came to ‘subjects of administration’, Vivien dismissed the relevance of any comparisons between England, the US, and France, despite his admiration for the former. Indeed, in both these foreign states, in contrast to France, administrative power was limited because of the large number of tasks entrusted to citizens. Vivien was convinced that this fundamental difference carried over to the legislative sphere: English and American laws were so precise that no scope was left for discretion in their implementation. As he saw it, were a public official not to apply a provision of the law, a judge would then impose the sentence intended by the law for the violation of this precise provision. In this way, judges from these countries were unable to hinder administrative actions as the legislator did not provide them with free will. It was quite the opposite in France where the law merely established principles and granted general powers to the administration. By providing French judges with the right to annul administrative acts or by allowing them to bring administrators before their courts, administration would be under their supervision, just as it had been in the Parlements of the Ancien Régime. In this way, Vivien, who fulfilled important functions within the Council of State, took an opposite view to Tocqueville on the existence of an administrative jurisdiction.

He also did not wish to ‘borrow’ the principles of local administration from England or the US, convinced as he was that such transplants were dangerous because each people had ‘its customs, its historical traditions and its political condition’. The same applied to religious affairs: Vivien argued that one could find points of comparison but not a model to imitate. The same could, again, be said when it came to civil servants, where he explicitly shunned English, American, and Russian practices. He did however recognize that Prussia and Württemberg granted their civil servants guarantees that were worth imitating. Furthermore, he considered that Belgium and the German states could show France the way when it came to questions of recruitment. All in all, comparisons between the freedoms enjoyed by the English and the hampering effect of French administrative regulations often left Vivien with a feeling of ‘painful envy’. It must nonetheless be said that in a few rare cases, which he studied in detail, Vivien suggested that French regulations yielded better results.

In 1862, La justice administrative en France was published by Rodolphe Dareste, an author with a particularly rich intellectual background: a graduate of the Ecole des Chartes, he was both a doctor of law and a doctor of letters. At the time, Dareste, who was one of the co-founders of the Revue historique de droit français et étranger, was a lawyer at the Council of State and at the Court of Cassation. At the very beginning of his book he claimed that comparativism, like history, was necessary in order to understand any national institution. According to Dareste, comparing an institution to those of ‘neighbouring countries’ could provide in-depth analysis which would in turn allow an appreciation of its worth. He would demonstrate this premise by conducting a study of the two French institutions that Tocqueville had been so critical of: administrative justice and the guarantees granted to government officials. In order to convince his readers, he referenced foreign studies which he would draw from.

Dareste explained that there were three possible systems for settling disputes relating to administration: referring them to ordinary judges, to the administrators themselves, or to administrative judges. The first system, which he did not criticize, was the choice in England, the US, and in a few Swiss cantons. Belgium and the Netherlands adopted a similar approach. The second system provided citizens with no guarantees, leaving them at the mercy of administrators and thus giving rise to much criticism. According to him, this was the case in Prussia and the Austrian Empire. The third system was that of France, whose legislation had served as a model for most of Europe. As examples of French influence, he cited the provincial Councils and the Council of State in the kingdoms of Spain, Naples, and Piedmont. He also mentioned the Administrativjustizhof of the Grand Duchy of Hesse.

Through fear of a confusion of powers, as condemned by Montesquieu in L’Esprit des lois, France had adopted this system with the legislator intending to guarantee mutual independence between administration, a component of the executive, and justice. Admittedly, the foundation of this system was despotic in nature but it would be harsh to condemn it in light of the vast improvements carried out after the reforms of the Council of State in 1806. In all states possessing a powerful administration, it provided the firmest guarantee of citizens’ rights. This form of justice was also sought-after by liberals in states where it did not exist or when its scope appeared too limited compared to that of administrators.

Admittedly, the ‘freest peoples’, those of England and the US, had not made this choice. But it would not be appropriate for France to invoke the case of England, where ‘things are undertaken freely and spontaneously’, and where there is no centralized administration. Dareste reproduced all of Vivien’s views on the nature of English and American laws. While outlining the features of the Court of Queen’s Bench, and drawing parallels with the French Council of State, Dareste claimed that were France to undergo fundamental political change, her Council of State would be perfectly capable of fulfilling the role of the Court of Queen’s Bench, whose members were not only judges but ‘the first public servants of the Kingdom’ with ‘almost unlimited powers’ because of the effects of their Writs. Like Vivien, after further comparisons between the main French and English courts, he concluded that ‘England’s example in no way discredited our institution of administrative justice’.

This defensive stance was approved by Léon Aucoc, then a maître des requêtes at the Council of State, who published a review of Dareste’s work in the Journal Officiel as well as in a brochure which was appropriately entitled La juridiction administrative et les préjugés. More broadly, Aucoc was delighted that Dareste resorted to international comparisons: ‘The science of administrative law can only gain from such a widening of its horizons’. He also noted with satisfaction that this would make most French administrative rules appear even more legitimate.

Despite his defence of French administrative justice, Dareste also made full use of his knowledge of foreign law when it came to calling for changes in French law. When dealing with the distribution of administrative disputes between judges, administrators, and administrative judges, he made a note of countries where ‘the progress of constitutional ideas’ had led to the creation of joint bodies of distribution, such as the Tribunal des conflits during the ephemeral Second French Republic. He pointed out that the guarantees granted to government officials by the constitution of the Consulate had been adopted by many states. He did however find fault with a system which rendered the accountability of public officials illusory. He also emphasized the fact that Prussia had renounced such a system and that England ‘provided an inspiring example’ because all civil servants could be held accountable. Throughout his study of accountability, he pointed out the differences between France and England. The same method was followed by Judge Poitou in his book La liberté civile et le pouvoir administrative en France. And in a similar vein, the desire to see French administrative institutions improve prompted the Académie des sciences morales et politiques to call for comparisons to be made between France and other European states. Such measures could only be applauded by Dareste who considered that comparativism would enable jurists from these countries to fully appreciate the value of their national institutions.

During the reign of Louis-Philippe, a chair in administrative law had been created in all law faculties. But despite Edouard Laboulaye’s influential study of education and administrative noviciate in Germany, the government’s plans to develop the discipline were not implemented before the Revolution of 1848. As of the proclamation of the Second Republic, a decree which reorganized the Collège de France, with a view to training the future administrators of the new regime, created a chair in history of French and foreign administrative institutions. But this novelty was not to last. The Collège de France nonetheless kept a chair in comparative legislation which Laboulaye held until 1879. In line with de Tocqueville, he glorified the freedom of the English and the Americans, as well as self-government and the competence of judges. He even quipped that during the Second Empire, it was the ‘absence of administration’ which explained ‘the strength’ of their countries.

In 1854, Georges Schützenberger, a professor of administrative law from Strasbourg, was awarded a chair in comparative administration based on the experience of German universities. The Inspector General of Law Faculties, F Laferrière, tasked Anselme Batbie, a young Professor at the Faculty of Toulouse who had been an auditor at the French Council of State, with lecturing on comparative administrative law. As of 1857, Batbie was appointed to the Faculty of Law of Paris. He wrote the sizeable Traité théorique et pratique de droit public et administratif which included, as specified by the title, ‘the comparison between our legislation and the political and administrative laws of England, the United-States, Belgium, Holland and the main states of Germany and Spain’. Seven volumes were published between 1861 and 1867.

Batbie specifically wished to fill a void in other administrative law works which dealt exclusively with French law. He considered that this aim was best served by studying the laws of three sorts of countries: those where administration differed most notably from that of France—namely England and the US; those which, like Spain, had followed in France’s footsteps; and those, finally, like Belgium, Holland, and the German states, who had adopted a middle path through a combination of French ‘administrative regularity’ and English ‘self-government’. He drew his information from numerous German works, such as those that Rudolf von Gneist and Ed Fischel had devoted to England, as well as from Belgian, Dutch, and German books, among which Colmeiro’s received particular praise. The writings of Tocqueville and Laboulaye were of great help when dealing with the US, as were those of Story and Baird. He also made use of various information campaigns on university education carried out in several countries.

Batbie rounded off the almost forty chapters of his Traité with a passage entitled ‘comparative law’. After an historical overview of French rules, he then moved on to presenting legislation from other countries, even if they were not explicitly mentioned in the title. These included Sweden, Norway, Russia, and Italy. In each case Batbie dealt mainly with the salient features. Yet his analysis extended beyond mere juxtaposition as he explained similarities and differences and pointed out influences from one country on another. The interest generated by this comparative contribution played a part in the creation of the Société de Législation comparée in 1868.

2.2 The Development of Knowledge and Comparative Debates During the Third Republic (1870–1940)

Batbie was a member of its initial scientific committee, alongside members of the Council of State such as Aucoc. This initiative stemmed directly from better awareness of the value of studying foreign law and was aimed at facilitating the task of those wishing to do so, either through personal taste or professional need. This appeared all the more valuable as the laws of civilized countries were evolving, thus explaining the desire that knowledge of them not be impeded merely because of language barriers. Hence the idea of publishing an Annuaire containing a French translation of the main laws put in place, and an analytical table, turning all such volumes into a ‘sort of textbook’, not only for scholars but also for legal practitioners and for legislators.

Much to the satisfaction of its founders, the publication of the first Annuaire in 1872 met with great national and international success. This success developed as the number of listed states and translated texts increased. These translations also came with notes: eighty collaborators worked on the Annuaires at the beginning of the twentieth century. Alongside this ‘collection which was unique in the world’, the Société de Législation comparée also published a monthly bulletin which kept track of the debates held during its sittings and other comments. It received aid from the Comité de législation étrangère of the Ministry of Justice which was founded in 1876.

As was pointed out by Ribot, who would become an important political figure of the Third Republic, administrative law was heavily represented in these publications. Thus the first contribution dealing with Russia was devoted to local administration. It spanned sixty-one pages. The Annuaire was nothing short of a goldmine of information on French translations of legislative texts and some regulatory texts pertaining to the administrations of numerous states. For example, the table of contents for the first thirty volumes shows that texts on expropriation in forty-seven states were reproduced.

The help provided by these Annuaires played a part in Batbie’s decision to publish a second edition of his Traité in 1885. He stuck with the same process: almost all studied subjects were rounded off with a subdivision entitled ‘comparative law’. This time, however, the length of these subdivisions had increased considerably: the one dealing with expropriation was forty-five pages long. Not only had Batbie updated the material, he had included a greater number of states while also delving deeper into the analogies and differences. It should also be noted that Batbie’s comments did not display nationalism. In general, because of differences in geographic conditions and mentality, he deemed it unrealistic to search for rules applicable in all states. Sporadically, he would weigh up the pros and cons of laws in France and elsewhere. He would point out what he perceived as regrettable in French legislation and would place as much stress on decreasing French influence as on its progress.

At that time, Edouard Laferrière, who was Vice President of the Council of State,1 dedicated a lengthy preliminary chapter of his prestigious Traité de la juridiction administrative to comparative legislation in the field of administrative litigation. He distinguished between three groups of states. The first group was comprised of countries whose system was close to that of France, due to the predominance of three features: the separation of powers between administration and justice, the existence of administrative courts, and a procedure for resolving conflicts of jurisdiction. In the second group, for which Belgium provided the clearest example, Laferrière placed states devoid of administrative courts but where administrative and judicial functions were nonetheless separate. In these, judicial tribunals had jurisdiction when it came to claims against administration but they played no part in active administration, nor could they annul administrative acts. Things were quite different when it came to the Anglo-American system which accepted that administrative and judicial functions could be mixed and exercised by the same people. It also allowed judges to issue injunctions to administrators.

Laferrière expressed his satisfaction with the fact that the French system was not isolated. He noted that Italy’s adoption of the second system had been found wanting and that a Bill was on the verge of restoring resolution of contentious attributions to the Consiglio di Stato. He also pointed out that England had recently established administrative offices with jurisdictional competences. However, he remained moderate in his defence of the French system and stated that no system could be ‘criticised or praised a priori based on abstract principles’.

In the doctoral classes which Théophile Ducrocq gave at the Faculty of Law of Paris between 1884 and 1886, he included information on foreign municipal systems which he grouped according to four situations. This study may have seemed all the more useful to him because the authors of the municipal laws of 1874 and 1884 had cited numerous foreign laws, even referring to ‘the common law of Europe’, which designated their similarities on a number of points (Le Yoncourt 2014, 170–3). Ducrocq published a study on the state of small municipalities in France and in Italy, claiming he was in favour of the Italian policy of abolishing the least populated of them. However, he was opposed to any alignment with the UK, claiming French local administration was ‘remarkable in its simplicity and its clarity, especially when compared with that of England’. In 1897, in the seventh edition of his Traité, he added about fifty pages on local administration in a great number of European states and in the US, establishing classifications along the way based on texts published in the Annuaire de législation étrangère. Finally, he compared these laws with those of France while praising the simplicity and uniformity of French legislation. He noted the triumph of the elective principle in France, where all holders of municipal executive power were elected. He did however perceive this triumph as unwise.

The purpose of examining such developments in ‘administrative jurisdictions abroad’ was clearly stated: he argued it was wrong to believe that administrative jurisdiction was ‘specific to France’. It existed in most of the major states of continental Europe. It had been kept in Alsace-Lorrain, even after annexation by the German Empire, and had started to spread within the Federate states: Prussia, Wurtenberg, Bavaria, Baden, and Saxony. Progress had thus been achieved through a reduction of the excessive power of administrators. Italy and Spain had reinstated it, having realized the many drawbacks caused by its absence. Belgium had not followed suit, but its system was to be criticized on the ground that irregular administrative acts could not be annulled by judges. The English system was described as less equitable than the French one: even if judges exerted efficient control over administrations, the absence of responsibility of the Crown was deplorable and the accountability of its officials remained an illusion. As for the American system, it could in no way be envied by the French who benefited from their recours pour excès de pouvoir.

Ducrocq added that at any rate, even if no other country had a system close to that of France, it would be wrong to conclude that France’s administrative jurisdiction should be replaced by a judicial jurisdiction. Indeed, he argued that it would be dangerous to believe that a satisfactory law in one country could be adopted without difficulty in another culture. Ducrocq’s use of comparison was thus clearly destined to convince his students and his readers of the soundness of the French system.

Beyond their difference in tone, the works of Batbie, Laferrière, and Ducrocq demonstrate, as do the publications of the Société de Législation comparée, the increase in interest in foreign legislation. This trend led to the organization of the first International Congress of Comparative Law in 1900.

During this congress, Ferdinand Larnaude, who was a professor at the Faculty of Law in Paris, as well as the founder of the Revue du droit public et de la science politique en France et à l’étranger, presented a long and nuanced general report entitled ‘Droit comparé et droit public’. In it, he gave a commentary on the three functions of a comparative study of constitutions and administrative legislation. First and foremost, it should expand jurists’ thought processes. Then, in turn, it should improve the interpretation of constitutional and legislative texts. And finally, it should provide legislators with models. This last advantage was often put forward by jurists who supported the comparative method, such as Paul Guyot in his account of Marcel Sibert’s Principes généraux sur la situation juridique des fonctionnaires anglais, which was published in the Revue générale du droit, de la législation et de la jurisprudence and claimed that comparative law was ‘a tool in a reformist jurist’s arsenal’ (Cherfouh 2017, 197). Larnaude, however, remained circumspect about this view. He argued that ‘there was no greater danger for public law than importing aspects of foreign law’ for the simple reason that it was rarely possible to import all that surrounded said legislation. In his mind, it was clear that the laws of a country should ideally develop purely according to national logic. He did, however, recognize that the comparative method made it possible for the legislator to grasp the trends throughout other evolving legislation as well as the processes enabling them.

When it came to the benefits of comparative law from the legislator’s point of view, Larnaude took a more measured stance than both the Société de législation comparée and Aucoc in his 1889 presentation before the Académie des sciences morales et politiques. Admittedly Aucoc, who had presided over the Comité de législation étrangère, had explained which precautionary measures had to be taken before imitating foreign legislation. However, this advice had mainly focused on the methodology required throughout the in-depth study prior to incorporating measures capable of improving national law.

From this perspective, Larnaude considered that it was only after having studied a national institution that one should move on to studying its foreign equivalent, identifying similarities and contrasts along the way, even if this resulted in mere juxtapositions. Furthermore, he added that such investigations of foreign laws were only of practical worth if they belonged to the same family. For example, he dismissed what would have amounted to ‘English import items’, such as transferring administrative litigation over to judicial judges, just as he refused any suggestion that the English should adopt ‘our recours pour excès de pouvoir which would be ill-suited to their needs’. As for Saleilles’ and E Lambert’s idea that comparative research should give birth to a ‘common law for civilised humanity’, Larnaude was not alone in describing such standardization of public laws as ‘a dream’ which would have the benefit of putting an end to age-old bias and even rivalry between states.

In the preface to the French translation of Paul Laband’s Das Staatrecht des Deutschen Reiches, under the title Droit public de l’Empire allemand, Larnaude reasserted his preference for systems allowing for a historical and internal evolution of law, while still recognizing that French and German administrative law could render each other mutual services. The publication of this book owed much to the efforts of both Maxime Boucart, a member of the Council of State, and Gaston Jèze, who taught in Aix-en-Provence at the time. Together, they created the Bibliothèque internationale de droit public which gathered translations of foreign books they wished to help French jurists discover. Among these were Edward Jenks’ Essai sur le gouvernement local en Angleterre and Otto Mayer’s Le droit administratif allemand. Both books were prefaced by Henry Berthélemy, a professor of administrative law in Paris, who hoped the French would draw inspiration from self-government in order to improve decentralization. Despite emphasizing the differences between French and German legal conceptions, Berthélemy noted how both systems reached similar practical solutions. In the climate of the Franco-German rivalry of the time, Mayer’s claim that French administrative law was ‘a step ahead’ of its German counterpart made it all the easier for Berthélemy to dispute its foundations. These were also criticized by Léon Duguit who did, however, recognize the authority of the most eminent Germanic jurists, such as Léon Michoud. Duguit’s command of German meant he was particularly familiar with their work, which was also highly praised by the accounts Guyot published in the Revue générale du droit. Duguit sporadically took great interest in technical analyses of public service concession, for instance, or the appointment of civil servants or ‘patrimoines-buts’. Duguit did, however, have to insist that his own views on the latter theme were not merely borrowed from IE Bekker and A Brinz. His objectivism played a part in preventing the German doctrine of subjective public rights from having a strong impact in France. His study entitled L’État, le droit objectif et la loi positive was written as a response to Georg Jellinek’s System der subjektiven öffentlichen Rechte.

In 1902, Jèze released a translation of Dicey’s Introduction to the Study of the Law of Constitution under the title Introduction à l’étude du droit constitutionnel. One of its chapters compared the rule of law in England to French administrative law. Inspired by Tocqueville, Dicey claimed that French administrative law rested upon two ideas that were absolutely foreign to English conceptions. First and foremost, in the case of a conflict between an individual and the state, the government and its officials enjoyed special rights as well as non-statutory privileges derived from the prerogative of public authority. Secondly, they remained immune from courts because courts did not have jurisdiction in administrative matters. Any comparison with England, which at the end of the seventeenth century had dismissed conceptions similar to those that triumphed in France, ineluctably condemned the French system. Dicey diluted his criticisms in the preface and in two closing passages of this French version of his book. He asserted that French administrative law was a ‘remarkable and original creation so characteristic of French spirit in the field of jurisprudence’, that it had considerably evolved since the mid-nineteenth century, and that it could be likened to equity. He then went on to recommend reading the works of Laferrière and Hauriou in order to grasp this fact. However, his comparative chapter inevitably caused a great stir on the other side of the Channel.

In 1903, as a ‘staunch partisan’ of French administrative law, which he viewed as ‘the purest technical form of this kind of law’, Hauriou responded to these criticisms. Admittedly, he first acknowledged Dicey’s perspicacity for writing, just as he had also claimed, that French administrative law was based on the prerogative of public authority. There was more praise for Dicey’s description of French administrative law as being jurisprudential in nature, and close to equity. However, he believed Dicey’s delineation of an arbitrary French administration was off the mark, claiming that Dicey underestimated the scope of the Council of State’s evolving jurisprudence. Hauriou accepted the simplistic idea that ‘there were no administrative laws’ in England and in the US, because common law applied to the relationships between the state, public officials, and individuals. He considered common law as ‘ordinary law’ in that it applied first and foremost to the relationships between individuals. From a theoretical point of view, he conceded that this system may appear worthy of preference because individual freedom was fully guaranteed by the absence of administrative prerogatives. In practice, however, he thought French administrative law was superior. In England, the absence of administrative procedures generated problems. As proof of this, Hauriou quoted issues with the construction of the Manchester canal, for which the need of a specific Bill had caused multiple complications and expenses. Finally, regarding questions of responsibility, he asserted that the French citizen benefitted from better protection from ‘mistakes’ committed by public administration.

Jèze then translated a book which demonstrated, as he was happy to write, that it was wrong to assert that the ‘Anglo-Saxons’ had no administrative law. This book—Les principes du droit administratif des États-Unis—was the work of professor Franck Goodnow, who had already published a book entitled Comparative Administrative Law. To Goodnow’s mind, Dicey’s conception of administrative law was far too restrictive. In reality, many subjects that the French considered as administrative law were subject to legal regulation in English-speaking countries. He went as far to say that administrative law must exist in all countries claiming to have reached a certain degree of political evolution. Whether or not it was recognized and taught as a discipline was another matter. This opinion was shared by another American scholar. In 1929, in Hauriou’s Mélanges, James Garner revisited the ‘Anglo-American conception of administrative law’. He paid particular attention to legislative innovations and asserted that the state’s unaccountability was becoming a point of growing dissension.

Even if publications such as the Annuaires de législation comparée and the works compiled in the Bibliothèque internationale de droit comparé, amongst others, provided French jurists with abundant information, interest in administrative comparativism remained marginal in the law faculty curriculum. In the main, it was considered that national law had proven capable of ensuring a satisfactory balance between government prerogatives and the respect of citizens’ legitimate rights. Not even in Paris, where there was a chair in comparative constitutional law, was a chair in comparative administrative law created. It was therefore left to the discretion of professors, if they so wished, to refer to foreign law in their doctoral lectures. They did so only from time to time. For example, Georges Scelle dealt with mining as part of public law. He identified various ‘families’ of mining legislation, and pointed out the differences and similarities between American law, German law, and Soviet law.

Professors were at liberty to suggest thesis subjects in the field of foreign law. Albert Kammerer wrote La fonction publique d’après la législation allemande. Paul Alglave studied L’assurance contre l’incendie, service public en Allemagne. And Eugène Brès dealt with La municipalisation des services d’intérêt public en Italie. In-depth discussions about the opinions of various German and Italian authors were carried out in theses, subject matters of which appeared more conceptual. This was the case in Joseph Barthélémy’s study of Les droits subjectifs des administrés and in Guillaume de Bezin’s research on Les autorisations et approbations en matière de tutelle administrative, both of which were written under the supervision of Hauriou. The same applied to Jean Guillouard’s La notion juridique des actes d’exécution des autorisations et des concessions administratives, which was completed under the direction of Louis Le Fur. Even if the opinions put forward were subject to criticism, these works reflected the prestige that surrounded such ‘illustrious authors’ from Germany and Italy at the dawn of the twentieth century. However, they remained rare.

As a result of the absence of specialized lectures in the university, administrative law textbooks for students allotted precious little space to foreign law. Berthélemy’s Précis devoted a mere footnote to Mayer’s book, which he himself had prefaced. Louis Rolland’s Précis remained silent on the matter. M Hauriou’s Précis began with a paragraph distinguishing countries with ‘judicial administration’ from those with ‘executive administration’, while at the same time recognizing there were many variations between the most characteristic opposites that were England and France. Such variations forced one to reassess the ‘framework of comparative legislation’ mapped out in E Laferrière’s Traité. But despite including a bibliography, this paragraph only took up five of the 1,150 pages of the last edition, which André Hauriou updated in 1933. Jèze put his knowledge of foreign law to good use in his Principes généraux du droit administrative, but only in the few chapters dealing with public officers and civil servants.

In his Précis, Roger Bonnard made almost no mention of such subjects, despite the fact he had published both De la responsabilité civile des personnes publiques et de leurs agents en Angleterre, aux États-Unis et en Allemagne, and Le contrôle juridictionnel de l’administration. Étude de droit comparé. In the second book, Bonnard operated on the basis of the classical distinction between the judge administrator system, the common courts system, and the administrative tribunals system. He methodically analysed the declination of these systems in a dozen European states, among them pre-Hitlerian Germany, as well as in the US. He concluded that the third system was making ground, albeit without completely discounting the second system, whereas the first system was on the verge of extinction. Noteworthy was Raymond Carré de Malberg’s lengthy chapter on ‘the administrative function’ in his Contribution à la théorie générale de l’État, which showed his profound knowledge of German doctrines. Works by Charles Eisenmann also played a part. In 1931, having previously revealed the thinking of Hans Kelsen, he translated Fritz Fleiner’s Institutionen des deutschen Verwaltungsrechts under the title Les principes généraux du droit administratif allemand. Edouard Lambert, who had become the great promoter of comparative law, insisted on the importance of comparative studies of jurisprudence. He likened the opinions of the Supreme Court judges in the US to the conclusions of the maîtres des requêtes of the French Council of State. Despite all this, national law remained the object of instruction in faculties.

However, things were very different at the École libre des sciences politiques, which had been founded in the aftermath of the traumatic defeat by Prussia and was tasked with the training of France’s administrative elites. It is therefore no surprise that ‘the comparative dimension was ever-present’ (Richard 2015, 224). As of 1872, Dareste inaugurated a lecture on administrative organization in France and abroad. The subject was topical at the time since, if one is to believe the maître des requêtes Emile Flourens, the law of 10 August 1871 on the organization of the département closely mirrored Belgian law on provinces. This theme was often taught by members of the Council of State. Between 1880 and 1908, the lecture was even entitled ‘comparative administrative organization’. Further lectures which covered both financial administration and economic administration focused on other countries as well as on France. During the inter-war period, the second of these was taught by Georges Pichat, who was also at the head of the Council of State. Another of its members, Henry Puget, dealt with administration and administrative life abroad. He then had an influential role at the Institut de droit comparé in Paris. Raphaël Alibert, a former member of the Council of State, gave an account of ‘public authorities and public services in foreign countries’, namely Germany, England, Belgium, the US, Italy, and Switzerland. He dealt with ‘legal ideas’, administrative jurisdiction, national and local authority, and with civil service.

2.3 The Progress of Comparative Teaching and Research Since 1945

After the Second World War, in the context of increased openness and international cooperation in the Western world, a positive sign was to appear: the Faculty of Law of Paris created a doctoral lecture on comparative administrative law. It was given by Rivero whose contribution was fundamental (Cazaban 2009, 1066–79). Whereas comparative administrative law possessed considerable potential in terms of intellectual research and improvement, at a time where state intervention was on the rise in many countries, Rivero realized that it remained ‘under-developed’ in France despite substantial new studies and theses by Paul-Marie Gaudemet (Le statut des agents de l’État en Belgique; Le civil service britannique), Denis Lévy (La responsabilité de la puissance publique et de ses agents en Angleterre) and Charles Fourrier (La liberté d’opinion des fonctionnaires dans différents pays). It should be noted that Rivero himself had only devoted a brief passage of his thesis to German opinions on his subject.

Between 1954 and 1958, Rivero provided his students and all those who received his handouts with his methodological insight, and his views on judicial review of the legality of administrative acts, as well as on public authority. Through these lectures, Rivero gave French publicists much of the material that had been needed for more than a century. He preferred the expression ‘comparison of administrative laws’ to that of ‘comparative administrative law’, as he felt it better captured the process of those seeking to go beyond the study of national law.

Through various means, Rivero established himself as a brilliant promoter of comparative administrative law and of French administrative law. He supervised the theses of jurists who would later take over from him, be they French, such as Michel Fromont who would translate Forsthoff’s Lehrbuch des Verwaltungsrechts under the title Traité du droit administratif allemand in 1970, or foreign, such as Luis Contreras-Laguado, Luna Benites, Libardo Rodriguez, and Spyridon Flogaïtis. Rivero would later preface the latter’s enlightening comparison between French administrative law and British administrative law. Incidentally, one should note that several aspects of this comparison had already been pointed out by Michel Distel in the Revue internationale de droit comparé. Rivero also published review papers such as one in which he studied the replication of foreign models, the reasons for doing so, the means employed, and possible outcomes. The many seminars he took part in often led to his writing the synthesis report. This was the case after the international roundtable which was held in Aix-en-Provence, the proceedings of which were published in the Annuaire européen d’administration publique. He outlined the possibilities for moving towards common administrative law. He gave lectures or conferences at the Faculté internationale de droit comparé as well as in some thirty foreign universities, in Europe of course, but also in Africa and in South America. Roland Drago, another specialist in administrative law, dedicated part of his work to comparative law. Convinced that it could improve relations between peoples, he recommended its study to students and to those who wished to reform laws in their country. Over a period of thirty years, he was first Secretary General, and then President of the Société de législation comparée.

But beyond this international reach, the many obstacles that remained were stressed in 1989 during a study day held by the Centre français de droit comparé in Paris. The Councillor of State, Guy Braibant, bemoaned the fact that too few lectures were devoted to comparative administrative law in French universities and that theses on the matter remained rare. Yves Gaudemet, who had taken over from Rivero at Paris II, complained that there was a greater audience for French comparativists abroad than in France, where comparative law was often perceived as ‘a form of scholarship best left to experienced jurists’, whereas it should be recognized as an irreplaceable means of improving one’s understanding of leading mechanisms. Rivero himself had felt that an initial growth in interest had given way to relative indifference as of the 1950s. This despite the fact that textbooks by Marcel Waline or Georges Vedel and Pierre Delvolvé had sought to rekindle such interest by providing geographically organized bibliographies and by referring their readers to the Revue internationale de droit comparé, to the Revue internationale des sciences administratives, to the Annuaire européen d’administration publique, as well as to the specialized chronicles in the Revue de droit public et de la science politique en France et à l’étranger and in the Revue française de droit administratif.

The call for a renewal of research and lecturing in comparative administrative law was taken seriously. In 1990, Georges Dupuis organized a symposium on the subject of administrative jurisdictional control, which followed a comparative approach. In 1991, at the University of Paris I, Franck Moderne launched a diploma of advanced studies in comparative public law throughout Europe, while Fromont, Pierre-Laurent Frier, and legal historian Marcel Morabito, who would go on to translate Sabino Cassese’s Culture et politique du droit administrative, organized Franco-German and Franco-Italian curricula which bore some resemblance to the Franco-English curriculum that André Tunc had set up with King’s College in London. For the fiftieth anniversary of the Revue internationale de droit comparé, Étienne Picard noted that much progress had been made. Despite this, he still evoked methodological difficulties and lamented the fact that better use was not made of laws that were profoundly different to French law. He regretted that interest in comparative law was not higher, especially as French law would have much to learn from it. He was also convinced that comparative law could raise awareness, beyond basic national differences, about the unity of law as a phenomenon.

In 2004, a coordinating body was created with the help of Moderne and Étienne Fatôme in order to bring together research centres from ten universities and various other establishments. It was tasked with avoiding fragmentation of their work on comparative public law as well as offering a better platform for their research. In the programmatic work devoted to Le devenir du droit comparé en France, the director of the Annuaire européen d’administration publique, Jean-Marie Pontier, insisted on the scope of requests by students for an in-depth study of foreign laws, while also pointing out the scale of discussions between foreign scholars. He underlined the mutual advantages that administrative laws could derive from confrontation and moving beyond national boundaries. Fromont published a work of synthesis dealing with Le droit administratif des États européens. At Sciences-Po Paris, an academic chair was created with a view to studying the ‘mutations of public action and public law’. It was awarded to Jean-Bernard Auby, the author of La globalisation, l’État et le droit. Under various forms, there has been an increase in the number of university lectures which discuss comparative administrative law and which include European and international law within inter-state comparisons. Marie-Claire Ponthoreau held a symposium devoted to La dénationalisation de l’enseignement juridique during which Pascale Gonod, as the head of Franco-Italian meetings of administrative law, pointed out how this trend had been encouraged by student trips abroad.

As has been pointed out by Luc Heuschling, who devoted his thesis to a comparison between État de droit, Rechtsstaat, and the Rule of Law, it is possible for topics of the agrégation competitive examination to be based on foreign administrative law.

In 2015, Jean-Marc Sauvé, the Vice President of the Council of State, claimed that the deficiencies mentioned in 1989 had since been taken care of by academics. He added that the Council of State was making increasing use of comparative law while exercising its consultative functions. Things are no different when it comes to the legislator. Furthermore, the same applies to the litigation function: invoked by public rapporteurs such as Mattias Guyomar, Suzanne von Coester, Gaëlle Dumortier, and Rémi Keller, comparative law provides ‘precious help in the decision making process’. He recognized that comparative studies allowed for a different perception of French administrative law, thus better emphasizing its shortcomings as well as its merits, and paving the way for improvement. These studies also provide insight into various approaches of solving new and common problems for the twenty-first century. The Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union, which owes its inception to the Council of State, has often made use of the French institution’s experience and vast jurisprudence. In turn, it can be suggested that the Council of State has benefitted from its membership in the Association.

In the first volume of the Droit administratif—Administrative Law collection, edited byAuby, one can find the proceeds of the symposium which Fabrice Melleray held on L’argument de droit comparé en droit administratif français. They reveal some of the trends that this chapter has shown to be historically entrenched: the manipulation of elements of foreign law within French debates, the selective usage of the factors under consideration, the simplistic or even distorted view of foreign law, a form of competitive spirit, the influence of patriotism or nationalism. All this, however, should not detract from the genuine attempt at improving French administrative law by taking foreign law into account. This concern has occurred far more often that one might expect in a country whose administration and administrative law, as has often been noted, have exerted significant influence on those of other states. This influence extends not only to former protectorates and colonies, but also to states which adopted a combination of strong administration and an administrative jurisdiction capable of holding public authorities in check. This influence has given rise to much research by French jurists as well as by jurists from independent former colonies, most notably those who pursued their studies and defended their theses in French universities. Despite being beyond the scope of this chapter, it should be noted that the works of these foreign French speaking students have been very well documented.

When authors such as Elisabeth Zoller, Picard, Ponthoreau, Fromont, Gaudemet, François Lichère, Hubert-Gérald Hubrecht, Horatia Muir Watt, Alexis Le Quinio, Gonod, and Melleray ponder the very nature of comparative law, namely the issue of whether or not it should constitute ‘an autonomous scientific field’, distinct from the study of foreign laws, it is evident that their thinking extends far beyond that of former authors. Nonetheless, it is clear that these former authors already took a marked interest in making appropriate use of ‘the comparative method’.
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Chapter 3

The Germanic Tradition of Comparative Administrative Law


Karl-Peter Sommermann



3.1 Introduction

There is still a widespread view among legal comparatists that administrative law belongs to those fields of law where national peculiarity is most pronounced (Scheuner 1963, 735; Strebel 1964, 409, 428; Kahn-Freund 1974, 17; Cassese 2000, 3, 4; Schmidt-Aßmann and Dagron 2007, 395, 396).1 This opinion casts doubts on the purpose of any comparison of different administrative law systems that goes beyond an academic interest in identifying differences and similarities. By contrast, the comparison of private law has always been considered to be of utmost practical importance because transboundary social and commercial relations require a legal framing and entail, from the perspective of contracting parties, the necessity of choosing the applicable law (cf. Husa 2015, 12). A rational choice can only be made if those who choose have enough knowledge of the relevant foreign law and of the advantages and disadvantages that different legal solutions offer for the resolution of conflicts.

However, comparison of public law has been gaining increasing importance in recent decades. The greater role that comparative constitutional law and comparative administrative law nowadays play even in the context of legal practice is not only attributable to the fact that the European Court of Human Rights (ECtHR) and the European Court of Justice (ECJ) have made legal comparison an integral part of their hermeneutic approach to European law and have thus drawn the attention of practising lawyers to comparative aspects (for the ECtHR see Breuer 2010, 223 ff., for the ECJ von Busse 2015, 217 ff.). A need for common substantive principles and inter-operable administrative structures pushes academics and practitioners to investigate and study public law of other European countries (Sommermann 2016, 552 f.), and more and more frequently also of systems outside Europe. Often, the identification of the preconditions that must be met if a legal regulation is to be compatible with vertical and horizontal cooperation in the European Union (EU) results from an exchange and a collaboration between academics and practitioners. And increasingly, national legislators take inspiration from foreign laws identified by comparative studies.

Although the diversification of epistemic and practical interests of comparative public law (Sommermann 2013, 195 ff.) can be perceived as a phenomenon associated with the processes of Europeanization and globalization, a look back into legal history reveals that essential elements of modern comparative law can already be seen much earlier. In the Germanic tradition, as in the traditions of other European countries, comparative approaches to public law in the eighteenth and nineteenth centuries are of special interest. It was then that rationalism and, later, legal positivism gave rise to the first forms of ‘universalist’ and ‘culturalist’ approaches to legal comparison. While universalist approaches focus on generic legal and institutional problems of political communities and, therefore, look for common solutions, culturalist approaches emphasize the historical and cultural imprint of the law and consequently remain suspicious of universal solutions.

3.2 Governance as a Subject of Comparative Studies in the Era of Enlightenment

Legal thinking in the era of the Enlightenment is characterized by new approaches to the epistemic sources of the law. Religion as the primary source of natural law, which, in turn, should give orientation to the positive law was progressively replaced by legal principles derived from rational reasoning. Recourse to reason soon led to questioning of the political order as well, which was no longer deemed to be set in stone. Political philosophers and legal scholars now perceived more clearly and critically differences between the existing political and legal cultures, taking their insights as the starting point for the development of general principles of legal rationality.

3.2.1 Growing Interest in the Comparison of Political and Administrative Cultures

A key work for the development of legal and political thinking in Europe and in North America in the eighteenth century was ‘The Spirit of the Laws’ (De l’esprit des loix ou du rapport que les loix doivent avoir avec la constitution de chaque gouvernement, les mœurs, le climat, la religion, le commerce) written by Montesquieu and deliberately published in Geneva (i.e. outside of absolutist France) in 1748. It exercised an important influence on German authors. Three aspects have to be highlighted: First, Montesquieu discussed prominent ancient statesmen and political philosophers such as Solon, Plato, Aristotle, and Cicero, thus paying respect to an old European tradition; second, although starting from classical typologies, he systematically developed a culturalist approach for the comparison of governments and laws, pointing out their relationship with climatic and geographic circumstances and cultural particularities; and third, he utilized the description of foreign political and legal systems for an implicit criticism of the situation in his own country, in particular by describing the government and laws of England in an idealizing manner, leaving the intended comparison with France to the reader.

One of the German-speaking authors strongly influenced by Montesquieu was Johann Heinrich Gottlob von Justi (1720–71) who, in 1762, published his work ‘Comparison between the European and the Asian and other allegedly barbarian governments’ (Vergleichungen der Europäischen mit den Asiatischen und anders vermeintlich Barbarischen Regierungen). Notably, Justi focuses his gaze on countries of other continents, in particular on China and Peru, and criticizes the arrogance of Europeans towards so-called ‘barbarian cultures’. Their governments, institutions, and laws including, for instance, their tax law systems, are then analysed, on the basis of reports given by missionaries and explorers, and described as more developed and humane in some respects than those of European states. Seventy years later, the insight that the political and legal order of a country has to be seen in its cultural context was prominently exposed in the study by Friedrich Murhard (1779–1853) on ‘The right of nations to strive for political constitutions that are modern and appropriate to their degree of cultural development’ (Das Recht der Nationen zur Erstrebung zeitgemäßer, ihrem Kulturgrade angemessener Staatsverfassungen).2 Murhard, a representative of liberal thinking and, like other liberals, highly interested in political ideas originating from England, took a special interest in the constitutional arrangements, put in place after the Glorious Revolution, and their further development. He underlined that the English constitution could not be understood without considering the social and political reality which, over time, had moved away from original constitutional objectives and changed the function of the institutions considerably (Murhard 1832, 335–55).3

3.2.2 Universalism versus Culturalism

However, it would be premature to conclude that already in the eighteenth and early nineteenth centuries, a culturalist view on the political and administrative systems was the dominating comparative approach. During this period, ‘General State Law’ (Allgemeines Staatsrecht), also called ‘Natural State Law’ (Natürliches Staatsrecht), became a prominent scientific subject, sometimes embedded in works on ‘General Science of the State’ (Allgemeine Staatswissenschaft) (Voß 1796, 261 ff.; v. Struve 1847, subtitle of vol. I). Suffused with the idea that reason will lead all societies to similar principles relating to the organization and the tasks of government, Heinrich Gottfried Scheidemantel (1739–88), for instance, defined General State Law as ‘the laws that are common to all civil societies because they originate in the very nature and essence of the State’ (Scheidemantel 1775, 4; the same definition is given by von Martini 1791, 54). His reflections on the role and organization of government, the economic order and social life are primarily based on political philosophy of the seventeenth and eighteenth centuries as well as ancient political thinkers. Brief examples of historical developments or institutions in different states are given in order to confirm general principles (Scheidemantel 1775, 34 f., 402 ff.).

For several decades, books on General State Law remained an important academic literary genre. Thus, the Swiss scholar Caspar David Bluntschli (1808–81), at that time professor in Munich, published his renowned work on the state in the year 1852 under this title (Allgemeines Staatsrecht) and even some later publications were so titled (cf. Hatschek 1909, who emphasizes a comparative approach already in the title of his work). However, the perspective had changed and was influenced by the evolving positivism in legal theory as well as by the emerging new social sciences. Bluntschli clearly distinguished between general and special State Law (Bluntschli 1852, 5 f.) and put more emphasis on the respective historical developments of the individual states (ibid, 61 ff., 203 ff.). Soon, ‘General State Law’ was succeeded by the ‘General Theory of the State’ (Allgemeine Staatslehre); Bluntschli renamed the fifth edition of his work, published in 1875, accordingly. The General Theory of the State was intended to capture the notion and essence of the state as a whole by opening up the epistemological foundations to approaches of other scientific disciplines (see the exposition of different definitions of the General Theory of the State by Rehm 1899 and his still tentative attempt to find a generally accepted concept, ibid, 1–8). In this way, Georg Jellinek (1851–1911) included in his ‘General Theory of the State’, published in 1900, a substantive part dealing with empirical aspects, thus transcending the limits of the then-prevailing legal positivism. He distinguishes between the ‘Allgemeine Soziallehre des Staates’ (General Social Theory of the State, which integrated knowledge of the evolving modern social sciences) and the ‘Allgemeine Staatsrechtslehre’ (General Legal Theory of the State, which focused on legal phenomena) (Jellinek 1913, 129–379, on the one hand, and 383–795, on the other hand). Jellinek can also be seen a predecessor of slightly younger authors who paved the way for a later conceptualization of the law as a living instrument linked to societal development (Ehrlich 1911, 129 ff.) and for a focus on the ‘law in action’ (Pound 1910, 12 ff., and 1921, 56, 212 f.). Not from a sociological, but from a culturalist perspective, the partisans of the German Historical School had already argued in favour of a dynamic concept of law (see v. Savigny 1814, 11 ff.).

3.2.3 Relativization of the Own Political and Legal System

Both lines of comparative reasoning that started to develop in the eighteenth century had the potential to call into question existing political institutions and state order: either by contrasting the present conditions with the natural state law deduced from philosophical, presumptively ‘rational’ considerations, or by emphasizing the need to adapt the political and legal systems to changing socio-cultural contexts. The idea that the form of government or governmental action is based on traditions (‘traditional legitimation’ in the sense of Max Weber) was increasingly losing ground. When, in the early nineteenth century, in particular after the foundation of the German Confederation in 1815, the constitutional movement also reached the German territories,4 the study of foreign constitutions and administrative systems became even more attractive and at the same time more concrete. The comparison opened up new learning processes.

3.3 The Study of Foreign Law as a Source of Inspiration for the Development of Administrative Law and as a Means of Identity Building

In the beginning of the nineteenth century, traditional institutions that had long been taken for granted, no longer seemed to be set in stone. The American and the French Revolutions had shown that new paradigms of political organization of state power and new institutional arrangements were not bound to remain in the theoretical sphere, but could be made a reality in practice. This insight made it even more attractive for lawyers to study foreign political and administrative systems, which were considered to provide an example for reform.

3.3.1 The Special Interest in Anglo-American Law

Whereas the French Revolution finally led to a new monarchic system, the American Revolution had brought about an alternative federal and republican order. The analytical description of ‘democracy in America’, in particular of the structure and practice of local governance, by Alexis de Tocqueville (Tocqueville 1835/40), based on his own observations made during a journey through North America, also increased interest in the political example of the US in the German territories. Tocqueville clearly distinguished between governmental and administrative authority according to ‘the level of specificity and detail involved in political decisions and actions’ (Bambrick 2018, 588). Furthermore, although the American Revolution and the War of Independence had definitively broken with the monarchy of the former motherland, the political system of England equally remained an appealing object of study. Especially since the positive assessment by Montesquieu, numerous authors undertook studies of the English parliamentary system and the mechanisms it used to safeguard individual freedom. Among these were, as has been mentioned, Friedrich Murhard (Murhard 1832) and Alexis de Tocqueville (Tocqueville 1835/1982) who, however, also depicted and analysed the serious adverse social and political consequences of industrialization (for an assessment cf. Hurtado 2010). In his work History and Literature of State Sciences, the German liberal thinker Robert von Mohl (1799–1875) (who had written his habilitation thesis5 on the ‘Federal State Law of the United States’ (Mohl 1824) and, in 1848, became a member of the Parliament of the Paulskirche in Frankfurt and Minister of Justice) analysed the literature on ‘State law’ in Switzerland, the US, England, Germany, and particularly France, implicitly delineating the different paths along which the political orders had developed since the Middle Ages (Mohl 1855/56/58; a concise comparative observation can be found in vol. III, 3 ff.). A differentiation between state law and administrative law that starts to develop in the second half of the nineteenth century is not explicitly made. Here and in earlier publications, reflection on foreign law, especially on the American political system, served to generate arguments for use in reform discussions (for “America as argument” cf. Lerg 2011).

In the year 1857, almost simultaneously with Mohl’s History and Literature of State Sciences, Rudolf von Gneist (1816–95) published the first part of his work Contemporary English Constitutional and Administrative Law, which focuses on the evolution and structure of the civil service in England (Gneist 1857). Although he characterized his analysis of English administrative law as ‘a walk through the jungle’ (ibid, p. v), Gneist emphasized that a comparative view on England had become more important ‘since the French political system had ceased to be an exemplary model’. This observation has to be seen against the background of the proclamation of Louis-Napoléon as Emperor of the French in 1852 (ibid). In the comparative chapter of his book (ibid, 678–721) Gneist understands the development of administrative law in Germany as a corollary of the formation of administrative organs to which quasi-judicial functions were attributed on the basis that judge-made law and judicial control of the executive, as they existed in England, were lacking in Germany. According to Gneist, the role of the courts also explains why the separation of public from private law did not take place in England (ibid, 687). With the benefit of hindsight, this explanation, which was shared by other continental authors (e.g. Lafferière 1896, 96 ff.; Hatschek 1906, 658 ff.) is not fully convincing. The separation of private law from public law and the development of a modern administrative law in Germany gained their most pronounced dogmatic development after the creation of independent administrative courts in the 1860s and 1870s.

Gneist deepened his research on England in further books, among them extended studies on English administrative law (Gneist 1886/67; Gneist 1883/84; the two works are fundamentally modified and extended editions of Gneist 1857), local self-government in England (Gneist 1860; Gneist 1869; Gneist 1871) and English constitutional history (Gneist 1882). Younger legal scholars too showed a lively interest in the English constitutional and administrative law. An author who paid special attention to England was Julius Karl Hatschek (1872–1926).6 In his State Law of England, published in 1905/06, he dedicated one volume to the administration, analysing the different branches of the administration, including, among others, the administration in social and fiscal matters, police, local government, and civil service (Hatschek 1905/06; shorter version: Hatschek 1914). At the end of his comprehensive, nearly 700-page overview of the English administrative law (Hatschek 1906), Hatschek poses the question of whether England has an administrative law, a question, as the author remarks, first raised by the French scholar Edouard Lafferière (Lafferière 1896) and negatively answered by Albert Venn Dicey (Dicey 1915, 213 ff.). His own answer, following the analysis of Gneist, was that England did not possess an administrative law but, rather, administrative practices (Verwaltungsroutine) that despite sometimes being embodied in cabinet orders, ordinances, or other legal acts were not combined with a public-private law divide (Hatschek 1906, 650). Nevertheless, Gneist and Hatschek titled their books English Administrative Law, as did Otto Koellreutter in his habilitation thesis on ‘Administrative Law and Administrative Jurisprudence in Modern England’ (Koellreutter 1912).7 This terminological choice could be justified on the basis that the authors were describing and comparing functional equivalents.

3.3.2 The Role of French Law Studies for the Systemization of Administrative Law

Despite the publication of such German studies on English government and administration, it was, in the end, French administrative law that most influenced discussion on the further development of administrative law in Germany which was, at that time still territorially fragmented and, therefore, following a variety of administrative traditions. The aforementioned authors, in particular Robert von Mohl and Julius Hatschek, repeatedly included references to French administrative law in their comparative writings. However, the most important impetus to consider French law as a source of inspiration when developing a modern German administrative law came from the appointment of Otto Mayer (1846–1924) as Professor of the University of Strasbourg in 1882. The University of Strasbourg had become one of the prominent German universities after the cession of Alsace to the German Empire in the Treaty of Versailles, which ended the Franco-German War of 1870/71. Otto Mayer taught French private law and German administrative law. In his Theory of French Administrative Law, published in 1886 (Mayer 1886), he extolled the French approach of respecting the public character of the activities of the state rather than treating the state as a subject of private law (ibid, viii f.). The idea that the state or its organs are endowed with subjective rights vis-à-vis citizens in the way that princes in former times enjoyed subjective rights vis-à-vis their subjects was particularly combatted by the French scholar Henri Barthélemy who later wrote a preface to the French translation of Otto Mayer’s German Administrative Law (Barthélemy 1903, vi ff.).

Mayer developed a system of German administrative law by comparing the different laws in the various German territories (cf. Schönberger 2011, 493 and 522 ff.: German general administrative law as a ‘product of intra-German comparatistics’) and by making use of concepts of French administrative law and German private law to forge them into a coherent whole (on the conceptual foundations cf. Kaufmann 1925). Thus, the concept of the administrative act (Verwaltungsakt) finds its origins in the French acte adminstratif; however, the latter also includes actes administratifs réglementaires, i.e. normative acts, in contrast to the German concept coined by Mayer.8 Equally, for instance the concepts of ‘police permit’ (Polizeierlaubnis) (Mayer 1923, 239 ff.) and ‘public property’ (öffentliches Eigentum) (Mayer 1924a, 39 ff.) have French roots (permis de police and domaine public) (ibid, 227 ff and 167 ff.). The German concept of ‘public undertakings’ (öffentliche Unternehmungen) (ibid, 243 ff.) was influenced by the then-emerging reorientation of French administrative law through the evolution of the concept of service public (cf. Brohm 1972, 253 f.),9 which later was also to form the basis for the shaping of the concept of Daseinsvorsorge by Ernst Forsthoff (1902–74) (Forsthoff 1938, 6; Forsthoff 1971, 75 ff.; Forsthoff 1973, Vorb. V [preliminary remark]), a fine connoisseur of French constitutional history and public law.10 Because of the centralized structure of France, the organization of administration did not play a major role in Forsthoff’s comparison, in contrast to the interest which Gneist had shown in English self-government as a source of inspiration for reform discussions in Prussia—albeit not always authentically reflected (see Section 3.3.1 and Schönberger 2010, 253 ff.).

By emphasizing juridical method, which started from specific legal concepts, Otto Mayer distanced himself from authors who combined legal thinking with approaches of social sciences and whose most prominent representative was Lorenz von Stein (1815–90).11 Lorenz von Stein had become a renowned author because of his three-volume work on the History of the Social Movement in France from 1789 to the Present Day, published in 1850,12 and his Verwaltungslehre that first appeared in 1870 (2nd edn 1876; 3rd, completely revised edn in three volumes, 1887/88) and culminated in a vision of an international, particularly European, administrative law (Stein 1876, 91 ff. and Stein 1882). Stein who also reflected on methodological questions of legal comparison (cf. Schönberger 2011, 523 f.), based his administrative theory on comparative considerations, having special regard to Germany, France, England, and Austria, and on a study of emerging international administrative arrangements (cf. Sommermann 2007). His conviction that it is the mission of comparative law to identify underlying common values and principles in the national legislations (Stein 1882, 425), fitted well with the spirit that was subsequently dominant at the First International Congress of Comparative Law in Paris in 1900. The majority of the participants in this Congress, which is considered to constitute the starting point of legal comparativism as a recognized discipline of law, were of the opinion that the various legal systems should no longer be studied only on an individual basis but also as legal resources for the identification of universal principles that underlie the different norms in those individual systems. In contrast to the German term Rechtsvergleichung, which describes the process of comparing legal norms or systems, the French, Italian, Spanish, and Portuguese expressions for ‘comparative law’ (droit comparé, diritto comparato, Derecho comparado, direito comparado) still reflect this ambition to find transnational common legal principles, a droit commun de l’humanité civilisée, as one of the participants in the Paris Congress, Raymond Saleilles, put it (Michaels 2002, 101). Although the terms droit comparé, diritto comparato, Derecho comparado, and so on, continue to be used, they no longer carry the general connotation of a set of universally applicable norms or principles that can be derived from the comparison,13 notwithstanding the adoption of approaches that seek to identify general legal principles by comparative means in specific legal contexts such as that of the European Union.

3.3.3 Public Law Comparison as an Own Field of Research

The new self-awareness of comparative law found expression in new scientific periodicals and the establishment of academic institutions and associations. In Germany, by 1829, the interest in foreign law had led to the foundation of the journal Kritische Zeitschrift für Rechtswissenschaft und Gesetzgebung des Auslandes (Critical Journal of Jurisprudence and Legislation Abroad), which, however, ceased publication in 1856. One of the founders was Carl Solomo Zachariae (1769–1843), a law professor from Heidelberg whose wide range of research included state theory and state law (Staatsrecht). In 1907, Paul Laband (1838–1918), the already mentioned Georg Jellinek (1851–1911), and Robert von Piloty (1863–1926) founded the Jahrbuch des Öffentlichen Rechts (Yearbook of Public Law), which dedicated and still dedicates considerable room to studies of foreign public law, in particular constitutional law. During the Weimar Republic, in 1929 the Kaiser-Wilhelm-Institut für ausländisches öffentliches Recht und Völkerrecht in Berlin launched a new journal of comparative and international law, the Zeitschrift für ausländisches öffentliches Recht und Völkerrecht. After Second World War, the journal ceased to appear for some years, until the Max-Planck-Institut für ausländisches öffentliches Recht und Völkerrecht (Max Planck Institute for Comparative Public Law and International Law) was created in Heidelberg in 1949 as successor of the Kaiser-Wilhelm-Institut. Since then, the Zeitschrift für ausländisches öffentliches Recht und Völkerrecht, in English called the Heidelberg Journal of International Law, edited by the directors of the Institute, besides playing its role in public international law studies, has provided an important platform for comparative studies in constitutional and administrative law.

The era of National Socialism had devalued the objectives of a liberal-minded comparative law.14 After the war, the need to rebuild the national legal order did not lead to a simple return to liberal, pre-Nazi standards. It enhanced a search for new solutions and generated strong interest in foreign legislation and comparative law even though the science of administrative law more generally remained inwardly focused. One reason might be the concentration on a concretization of the standards of the new constitution, the Basic Law (Schönberger 2011, 535). Efforts to develop public law further at the federal and Länder levels aimed at providing effective safeguards against dictatorial and arbitrary exercise of public power. The Basic Law, adopted in the American, British, and French occupation zones in 1949 as Constitution of the Federal Republic of Germany, enshrined strong guarantees of, and judicial protection for, human dignity and fundamental rights. Furthermore, it threw the constitutional order wide open to European integration.

The interest in foreign public law simultaneously induced and enhanced the scientific debate on the objectives and methodological foundations of legal comparison. In this respect, the Gesellschaft für Rechtsvergleichung (Society for Comparative Law), established in 1950, became an important forum. In 1963, together with its Austrian counterpart, its ‘Public Comparative Law’ section held a conference in Vienna that focused on comparison in public law specifically. Helmut Strebel (1911–92) and Rudolf Bernhardt (born in 1925, from 1981 to 1998, judge of the European Court of Human Rights), hinted at the different character of public law and private law. Strebel emphasized that it is the individuality of the organizational structures of various states resulting from the different historical, political, and cultural backgrounds that makes a comparison difficult (Strebel 1964). Bernhard underlined that the shaping of public law, which primarily refers to the legal relationship between citizen and state, reflects political influences to a higher degree than private law does, and that this often impedes comparison for practical purposes and sometimes makes it difficult to distinguish comparative public law (in particular comparative constitutional law) from comparative politics (Bernhard 1964). Nevertheless, Bernhard recognized a limited function for legal comparison in understanding national norms, an important role in the making of new laws, and yet-to-be-realized function in identifying general principles of international law and analyzing international treaties.

As far as the methodology of comparative law is concerned, the debate has remained and will remain controversial. Among the methods applied, the functional approach has been most influential. Clearly outlined by Konrad Zweigert (1911–96) and Hein Kötz (born in 1935) in their book on comparative law in the field of private law (Zweigert and Kötz 1969/71 and 1998), it has been explicitly or tacitly accepted and applied by many comparative scholars of public law as a valuable means for identifying functional equivalents in different legal cultures and traditions. The functional approach, in this view, does not primarily search for concordant wordings of laws or isomorphic organizational forms, but aims to grasp the social or juridical function of the compared legal institutions or norms (Zweigert and Kötz 1996, 33 ff.). This presupposes that the comparativist can distance himself or herself from the conceptual and dogmatic background of his or her own legal system and ideally view both of the compared legal orders ‘externally’ or ‘objectively’. Since the function of a regulation or institution can only be explained, if the legal and social environment is taken into consideration, it necessarily includes a contextualization of the objects of comparison. The required depth of the comparison undertaken depends on the objective of the research (Sommermann 1999, 1021 ff.). To give an example: Gaining knowledge about different legal techniques will generally need less contextualization than a comparative evaluation of the effect of judicial instruments, a comparison that also requires empirical studies and social science methodologies. In any case, one has to take care that the material used for the comparison remains—as it has been put—methodologically ‘controllable’ (Schmidt-Aßmann 2018, 825).

The functional approach has met various criticisms (cf. Kischel 2015, 95–108). One critique refers to the use of methods in general. While some authors—in Germany as in other countries—argue that there exists no single method of comparative public law (Trantas 1998, 41 ff.; Sommermann 2004, 660), others maintain that there is no distinctively comparative method at all (Ruffert 2004, 168: ‘methodological vacuum’; cf. also Picard 1999, 888). The impression of a fundamental lack of methodological basis in comparative law may have arisen not least from the ‘omnipresence’ (Barnés 2016, 54 ff.) of comparisons made without any methodological awareness or reflection (cf. also Tschentscher 2007, 807 ff.). Another critique focuses, from a different perspective, on the limited performance of the functional approach in public law. The arguments range from doubts about the possibility of identifying common social functions of law or, indeed, any social functions at all (cf. Kischel 2005, 95 ff.; Classen 2013, 24), through denying the appropriateness of the functional approach with regard to certain research questions (Michaels 2006, 369 ff.), to the questioning of the presupposed neutrality and objectivity of functional comparativism (Tschentscher 2007, 812 f., who defends a dialectical comparison, that explicitly favours a partisan approach of the comparativist).

Fundamental criticism comes from both legal positivists and postmodern theorists. From the perspective of a severe legal positivism, comparative law should limit itself to the description of different legal systems using general concepts that, at the same time, allow for a sufficient differentiation.15 On this view, empirical studies would play no part in legal comparison. Postmodern theorists, on the other hand, deny the existence of universal values and emphasize the ‘incommensurability of different forms of rationality’ in legal systems (Richers 2007, 517, quoting Wolfgang Welsch).16 Therefore, they call into question the possibility of a productive outcome of legal comparativism. The postmodern critique can be considered as another form of culturalism. It contains valuable insights, in particular in view of the recognition of the particularities and different perceptions of each legal culture and legal system. However, it underestimates the driving forces behind emerging communities of values. Despite the fact that ‘incommensurability does not amount to incomparability’ (Legrand 2015, 75), it tends to impede cross-fertilizing comparative discourses (for the question to which extent legal transfers are possible, cf. Seckelmann 2012, 419 ff.).

Overall, we observe in Germany today, in line with developments in other countries (cf. Ponthoreau 2005, 23 ff.; Rambaud 2014, 34; Hantrais 2009, 36 ff.; Samuel 2014, 1 ff.), an increasing pluralism of methods in comparative public law. This pluralism is due not only to scholarly ambitions, but also to the growing practical need of comparative findings in various fields of international cooperation. As a kind of common denominator, one might affirm the simple, but always helpful, insight that the method to be applied depends on the objective pursued by the comparison (Starck 1997, 1026; Sommermann 2004, 665).17 In many cases, in particular when searching for convergences between legal orders, the functional approach will play an important role. As long as it does not prematurely assume the existence of equivalent functions or functional equivalents in the compared legal orders, it forestalls recourse to superficial or formal considerations and draws the attention to the functions that a norm or institution fulfils in the respective legal or social order (cf. also Möllers 2005, 8 ff.). Understood in a broad sense, it is also sensitive to the path-dependency of legal systems and the cultural, social, and political contexts of legal structures, institutions, and laws.

3.4 The Contribution of Comparative Administrative Law to the Well-Functioning of European Multi-Level Governance

As already mentioned, studies on comparative administrative law have been encouraged in particular by practical needs of European integration, but also by international cooperation that goes beyond European boundaries. Multilateral international treaties increasingly prescribe administrative law principles and administrative procedure. The Aarhus Convention18 is a prominent example. Such treaties are based on comparative findings in their making and entail comparative considerations in their implementation. Furthermore, knowledge and skills of comparative law are needed in development cooperation, for example when competent advice is requested in the context of legislative reforms. The growth of comparative studies and discourses will have an increasing impact also on the theoretical and methodological orientation of legal science.

3.4.1 The Identification and Development of Common Administrative Law Principles

One of the strongest impulses to search for common or converging elements in the legal systems of the European states stems from the jurisprudence of the European Court of Justice according to which the law of the European Union (formerly the European Community) also contains general principles of law derived from the national legal orders. Thus, guarantees like legal certainty, proportionality, the protection of legitimate expectations, and the right to be heard have been identified as general principles. The awareness of common or convergent ideas and principles forms the background of the conceptualization of a ‘European Administrative Law’ that goes beyond principles and rules of EC/EU.19 The broad concept, elaborated by Jürgen Schwarze in the 1980s,20 includes the common basis of administrative law as it is reflected in the national laws of the European states. Therefore, his book European Administrative Law, first published in German in 1988 (Schwarze 1988) and later in French (Schwarze 1994/2009) and in English (Schwarze 2006), gives not only an analysis of European Community law, but also reports on the guiding administrative law principles in twelve European countries and draws comparative conclusions. It aimed at showing, ‘as a kind of handbook, the state of development currently reached in European administrative law’ and intended not only to highlight ‘the influences of national principles of administrative law on European Community law’ but also at revealing ‘the repercussions of the newly elaborated European law on the national systems of administrative law’ (Schwarze 1988, vol. I, i). A similar broad view of European administrative law should also underlie collective volumes, which later appeared in other European countries (in particular Chiti and Greco 1997/2007; Auby and Dutheil de la Rochère 2007/2014).

In 2008, Thomas von Danwitz, public law professor and judge of the European Court of Justice, published under the same title (European Administrative Law) a systematic study of the national administrative law systems and their interrelation with European Community law (v. Danwitz 2008). In his view, European administrative law has three dimensions: first, the national laws which form the basis for the execution of community law by the Member States and provide the conceptual sources for Community law; second, the norms and principles developed by the jurisprudence of the ECJ for the execution of community law by European institutions themselves (direct execution); and third, the norms and the principles developed by the ECJ in order to ensure an execution by the national administrative authorities in conformity with community law (ibid, 5 f.).

The insight that Community law significantly draws on concepts and rules of national law increases interest in the public law of other EU Member States, which indirectly, by processes of ‘Europeanization’, might influence one’s own legal order. While in former times the study and compilation of foreign administrative laws generally aimed at providing material for general conceptual studies or inspiration for political reform projects,21 country reports and comparative analyses now had and have to be seen against the background of a ‘European administrative compound’ (europäischer Verwaltungsverbund; cf. Schmidt-Assmann and Schöndorf-Haubold 2005), characterized by vertical and horizontal cooperation in a European network of administrative actors.22 Alongside reports and comparative studies on specific topics of administrative law, such as the civil service (Magiera and Siedentopf 1994, with a comparative analysis by Niedobitek, ibid 11–66) or the implementation of the EU services directive in the EU Member States (Stelkens, Weiß and Mirschberger 2012), comprehensive works on the administrative law systems (Schneider 2007 and 2008) and judicial control of public administration (Sommermann and Schaffarzik 2019) in Europe have been published. The most ambitious project is the manual ‘Ius Publicum Europaeum’, edited by Armin von Bogdandy and Peter Michael Huber, together with various European colleagues. It undertakes to open up, ‘under the perspective of a European legal space in the making’, the foundations of public law (constitutional and administrative law) in the European legal orders and ‘in particular their formative historical experiences, their stages of development, their systematic understanding and the juridical and jurisprudential styles’ (Preface to v. Bogdandy, Cruz Villalón, and Huber 2007, v f.). Three volumes of the manual are dedicated to administrative law (v. Bogdandy, Cassese, and Huber 2010, 2011, and 2014) and two more to administrative jurisdiction (in preparation).

Comparative law is not only present in collective volumes of this kind, but also in many monographs. Apart from dissertations on foreign public law, doctoral theses and habilitation treatises23 often use comparative methods to classify German law or to question traditional dogmatic approaches. Generally speaking, the perspective is becoming more and more European and transnational.24 As far as the jurisprudence of the administrative courts is concerned, there are hardly any explicit comparative studies.25 However, in the context of refugee and migration law, the Federal Administrative Court (which is the supreme court in public law disputes) has in some cases made reference to decisions of French courts when interpreting international or EU law.26 The Federal Constitutional Court, by contrast, has shown more openness to comparative law (Mössner 1974; Cárdenas Paulsen 2009). Given the transnational relevance of fundamental (constitutional) rights questions (cf. Häberle 2004, 315; Sommermann 2004, 636 ff.), not least against the common legal background of the European Convention on Human Rights, this is not surprising.27 Likewise, Peter Häberle (born in 1934) developed his influential concept of comparative law as the ‘fifth method of legal interpretation’ (alongside the four classical methods) primarily in respect to fundamental rights (Häberle 1989). It is likely that the jurisprudence of the European Court of Human Rights, which deduces more and more standards of administrative procedure from Convention rights, will also generate comparative studies in administrative law. In the field of fundamental rights, it has already been the subject of intense comparative research in recent decades.

3.4.2 The Need for Comparative Knowledge for Administrative Cooperation and the Creation of Inter-operational Structures

Within the expanding range of comparative law objectives, the search for administrative structures and procedures that will enable national administrations to effectively cooperate will become even more important. Again, it is the law of the European Union that has generated new obligations of national administrations to cooperate. This is the case, for example, in the law of product authorization. In terms of sensitive products, such as genetically modified food, all Member States participate in most authorization procedures by mediation of the European Commission or of a European agency to such an extent that no central authorization procedure is provided for (for an analysis cf. Sydow 2004, 168 ff.; Siegel 2009, 232 ff.). A further example of a matter where cooperation has been institutionalized is food safety. In this case, however, the creation of isomorphic administrative structures at national level and a corresponding establishment of authorities at EU level were finally triggered by the BSE crisis and the creation of the European Food Safety Authority.28 In the field of services, it was the directive of 2006 which imposed substantial duties of cooperation29 and which led, in Germany, to the insertion of a special chapter on European administrative cooperation into the Law of Administrative Procedure.30 Quite apart from linguistic difficulties in transnational communication, the competences and procedures of the national authorities need to be coordinated and adjusted.

The need to improve the inter-operability of various administrative systems promotes their convergence and presupposes a mutual understanding of the existing national administrative laws and cultures. Comparative studies are also urgently needed with regard to the impact of EU law on national legislation (a comparative view on the Europeanization of national legislation can already be seen in Schwarze 2009; Vincze 2017; Fraenkel-Haeberle, Galetta and Sommermann 2017; Fraenkel-Haeberle, Socher and Sommermann 2020).

3.4.3 The Emergence of a Transnational Science of Administrative Law

With the interdependency and interaction between national, European, and international law becoming the focus of legal analysis, exchange between lawyers of different countries has been and will be more and more perceived as work on common legal problems and principles (cf. also Auby 2010, 240 ff.). This changes the concept of legal research and lessens the limitation of national boundaries, which (long ago) Rudolf von Ihering (1818–92) considered parochial and even ‘humiliating’ (v. Ihering 1907, 14 f.). The emerging transnational field of administrative law could pursue three main objectives: first, systematic studies of and taking part in trans- and international discourse about the concepts and methods of administrative law; second, analysis and conceptualization of the inter-operability of various legal orders; and third, making contributions to the systemic development of European and international administrative law (Sommermann 2016, 551 ff.; for the transnationalization of juridical methodology see Chanos 2016). In this last respect, the Model Rules on EU Administrative Procedure, elaborated by the Research Network on EU Administrative Law, was a highly successful cooperation of scholars and researchers from various European countries (Craig, Hofmann, Schneider and Ziller 2017).31 Other projects are not limited to European discourse32 and yet others are dedicated to study of other regions of the world.33 Thus, comparative administrative law has increasingly become part of a worldwide discourse. It has been several decades now since it became no longer appropriate to speak of a specifically ‘Germanic’ tradition.

3.5 Perspectives for the Further Development of Comparative Administrative Law in Germany

Comparative administrative law is nowadays recognized as an established field of legal study (Schmidt-Aßmann 2018, 808: ‘eine gefestigte Disziplin’).The lively debate on methodological questions is in no way a disadvantage, but rather encourages reflection on the right way to deal with the often complex tasks of comparative analysis. With regard to challenges brought about by rapid political and institutional changes, which particularly affect administrative law, it has even been said that comparative administrative law has taken the ‘lead in reflection’ (Reflexionsvorsprung) over comparative private law (Schönberger 2011, 505 ff.). This might be an idle speculation. However, one can no longer assert that legal comparison in public law stands in the shadow of comparative private law. Given the generally greater need to contextualize the objects of comparison, comparative administrative law will often require trans- or interdisciplinary approaches which may, when necessary, be pursued in cooperation with colleagues from other academic disciplines, in particular empirical, social, or political scientists.

The growing interaction between legal and administrative systems and the intensification of international cooperation between scholars in constitutional and administrative law will contribute to a further development of a transnational discipline of administrative law. Irrespective of whether national administrative law will soon be conceived and developed as part of an overarching new ius publicum europaeum (see v. Bogdandy 2011, 32 ff.) or whether it will not, the curricula of law faculties should be revised. In the curricula of traditional German law studies, legal comparison is still insufficiently represented. There are specialized Masters programmes in comparative law, but these programmes are not part of the legal studies that lead—after university—to a state examination;34 and so they hardly reach law students at large. In order to enable young lawyers to deal competently with different legal systems, foreign language training is indispensable. International student exchanges are helpful as they convey legal cultures in their own contexts.

Future reforms of legal education are likely to be linked to the ideal of a ‘European lawyer’. Andreas Voßkuhle, the former President of the German Federal Constitutional Court, characterized the European lawyer as someone who is able not only to apply the law, but also to participate in shaping law on the basis of a broad knowledge of legal structures and methodology and a deeper understanding of the interdependence between legal systems and their cultural backgrounds (Voßkuhle 2010, 48 ff.). Regardless of whether this ideal comes to fruition or not, it is evident that comparative administrative law will play a major role, in Germany as in other European countries, in meeting the practical needs of European cooperation and integration.
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1 Already in the nineteenth century, Lorenz von Stein underlined that the individual differences of the States reflect ‘the true, inexhaustible wealth of life in the world…which is nowhere greater than in the field of public administration and its law’, see von Stein 1870, 13.

2 The adaptation of the form of government to the development of a nation is also pointed out by v. Struve 1847, 16.

3 For a further analysis see G Lottes, ‘Hegels Schrift über die Reformbill im Kontext des deutschen Diskurses über Englands Verfassung im 19. Jahrhundert’ in C Jamme and E Weisser-Lohmann (eds), Politik und Geschichte—Zu den Intentionen von Hegels “Reformbill”-Schrift (2016) 151, 161; see also R Ludwig, Die Rezeption der Englischen Revolution im deutschen politischen Denken und in der deutschen Historiographie im 18. und 19. Jahrhundert (2003) 225–7.

4 The first constitutions, still imposed by the monarchs, were those of Nassau (1814), Schwarzburg –Rudolstadt, Schaumburg-Lippe, Waldeck, and Sachsen-Weimar (all 1816), Bavaria and Baden (1818), and Württemberg (1819), see W Frotscher and B Pieroth, Verfassungsgeschichte (17th edn, 2018) 134 ff. They primarily served the dynastic-governmental self-assertion, and not to ensure individual freedom, cf. D Grimm, Verfassung und Privatrecht im 19. Jahrhundert (2017) 190.

5 In the German university system, the ‘habilitation’, which comes after the doctorate, serves to give scholars the venia legendi, i.e. the right to teach certain subject areas (e.g. public law) at a university and thus the qualification to hold a chair.

6 In addition to his books on English constitutional and administrative law, his study on the English constitutional history and his comparison between the British and the Roman Empire have to be particularly mentioned, see J Hatschek, Englische Verfassungsgeschichte (1913); J Hatschek, Britisches und römisches Weltreich: Eine sozialwissenschaftliche Parallele (1921).

7 It has been said that it was Otto Koellreutter, a German, who wrote the first book on English administrative law (JS Bell, ‘Comparative Administrative Law’ in M Reimann and R Zimmermann (eds), The Oxford Handbook of Comparative Law (2006) 1259, 1260 fn. 1). However, it is Rudolf Gneist who has to be mentioned first.

8 cf. Mayer 1923, 93: ‘The administrative act is a pronouncement, attributable to the Administration and endowed with public power, that determines for the subject in the individual case what his rights are’.

9 The main publications on the service public appeared later, see Jèze 1925, 1; Duguit 1913, in particular 33 ff.
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4.1 Introduction

For most of the time during the last two millennia, China was a dynastic empire ruled by an emperor as ‘Son of Heaven’ (tianzi), holding the Mandate of Heaven (tianming) according to Confucian doctrine, with the assistance of a highly developed mandarinate of imperial organs and offices at the national and various local levels. ‘Administrative law’ in the modern sense of a set of legal norms enacted by the legislature or developed by the judiciary that simultaneously empower and constrain state organs and officials for the purpose of protecting the rights and liberties of subjects or citizens did not exist in traditional China. But there did exist for more than two millennia elaborate and sophisticated rules regulating the powers and functions of each component of the highly complex and extensive machinery of imperial organs and officials, and prescribing in detail the duties of officials as well as the multiple and complicated monitoring, supervisory, and disciplinary mechanisms applicable to the exercise of powers and performance of duties by officials in different state organs (Ch’ien 1982). These rules were codified in various complex and detailed legal documents which can be said to constitute China’s ‘traditional administrative law’, such as, for example, Tangliudian (‘The Six Canons of the Tang Dynasty’); Da Qing huidian (‘The Collected Statutes of the Great Qing’); and Liubu zeli (‘Ordinances of the Six Ministries’) (Zhang Jinfan and Li Tie 1991; He Qinhua and Gong Yuting 2016, 130–2). There existed a remarkable degree of continuity in the overall structure and even the names of state organs in successive dynasties. For example, the basic framework of the bureaucracy and even the names of a significant number of state organs and ministries in the Qing Dynasty (1644–1912) was to a considerable degree similar to those in the Tang Dynasty (618–907) nearly one millennium before.

By the late nineteenth century, Qing China’s increasing subordination to Western imperialism and semi-colonialism, and the exercise of extraterritorial jurisdiction in Chinese territory by the Western powers—which was by this time perceived as a humiliating violation of China’s sovereignty—convinced significant numbers of Chinese political and scholarly elite that there was a desperate need for China to ‘save’and strengthen itself by pursuing modernization. In the legal and political domains, this generally meant extensive borrowing or transplant of Western political and legal institutions. After China’s defeat by Japan in the Sino-Japanese War of 1894–95, Japan’s experience of successful modernization was widely admired by Chinese intellectuals, and the Japanese model was perceived as one that China should imitate in its self-strengthening efforts. As far as legal studies were concerned, Japan became the primary destination of Chinese students going abroad to learn modern knowledge and skills (Sun 2010; He Haibo 2007; Wang Jian 2001, ch. 2).

This chapter will therefore begin with the introduction and reception of Japanese administrative law in China in the late Qing Dynasty. It will then survey the study of comparative law and the influence of foreign law on the development of Chinese administrative law in the Republic of China era (1911–49) and after the establishment of the People’s Republic of China (1949–). Major developments in Chinese administrative law in both the Republican era and the Communist era will also be briefly outlined as the context of administrative law scholarship. It will be seen that the story of the study of comparative and foreign administrative law in modern China is very closely intertwined with the story of the development of Chinese administrative law itself. As one scholar puts it: ‘The development of comparative law in modern China is essentially the development of law itself’ (Zhang 2019, 228). This is because modern Chinese law is not primarily an indigenous enterprise or an outgrowth of the Chinese tradition. To the contrary, there was a radical discontinuity between traditional Chinese law and modern Chinese law that exists in the domain of administrative law or public law generally, as well as in private law and the general structure of the legal system. The new legal systems that were constructed in both the Republican era and the Communist era were to a significant extent a transplant of Western legal models, concepts, doctrines, and institutions. Hence the practical significance and impact of the study of comparative and foreign administrative law in modern China is actually much greater than the case in the Western states in which modern administrative law originated.

4.2 The Late Qing Dynasty

‘Xingzhengfa’ (which may be literally translated as ‘law of the operation of government’—the modern Chinese term for ‘administrative law’—did not exist in the classical Chinese language used in pre-modern China. Chinese characters (Kanji) have been used in the language of neighbouring Japan since antiquity; the Chinese-character term for ‘administrative law’ was first used in Japan to translate the French term ‘droit administratif’ and the German term ‘Verwaltungsrecht’ (Sun 2010, 187), before it was imported into China by Liang Qichao (1873–1929), a leading Chinese reformist intellectual whose life spanned the late Qing and the early Republican periods. Liang first used the term ‘xingzhengfa’ in an article on comparative constitutions published in 1899. This article, entitled ‘On the similarities and differences between the constitutions of various countries’, was compiled on the basis of Japanese materials (Sun 2010, 188–9). Soon after, in late 1900, the first Chinese article on ‘xingzhengfa’ was published: this was a translation by Chinese students studying in Japan of an article on social administrative law by a German scholar (ibid, 189).

Then, in 1902, the first major treatise in the Chinese language on comparative administrative law was published. This was the Chinese translation of Frank J Goodnow’s (1859–1939) two-volume work on Comparative Administrative Law: An Analysis of the Administrative Systems National and Local, of the United States, England, France and Germany, first published in 1893 in New York.1 The Chinese translation, produced by the education scholar Bai Zuolin, was itself a translation of the Japanese translation of Goodnow’s book by Ukita Kazutami (1860–1946).2 Goodnow was an American scholar who had studied in France and Germany. He became famous in modern Chinese political history by serving as a legal adviser to the new Republican government established after the 1911 Revolution, particularly as adviser to President Yuan Shikai (1859–1916), who was also the last Imperial Chancellor of the Qing Empire. The translated version of Goodnow’s work introduced to Chinese readers for the first time the basic concepts, principles, and structure of modern Western administrative law in the UK, the US, France, and Germany.

Another pioneering work on administrative law published in Chinese was the translation published in 1906 of an abridged version of the six-volume work by the Japanese scholar Oda Yorozu (1868–1945) on The Administrative Law of the Qing State.3 He was one of the founders of the academic discipline of administrative law in late nineteenth-century Japan and the author of one of the earliest texts on Japanese administrative law published in 1895 (Sun 2010, 188); he would later in 1921 be appointed as a justice of the Permanent Court of International Justice, the direct predecessor of the International Court of Justice. Oda’s book on German administrative law was translated into Chinese and published in 1904 (Ye 1998, 6). His six-volume work on the administrative law of the Qing Empire was published in several phases between 1905 and 1914 under the auspices of the ‘Temporary Committee on Research into Taiwanese Customs’ as the Committee’s first report. Taiwan had been ceded by the Qing Empire to Japan in 1895 after China’s defeat in the war with Japan. This was a time of increasing Japanese scholarly interest in the study of China, which would facilitate, among other purposes, the expansion of Japanese influence on China (Huang 2013, 166). Oda’s work was a systematic and comprehensive study, employing modern Western notions and categories of administrative law, of the legal rules on the operation of the government system of traditional China, where the modern concept of administrative law had never existed. The work, as translated into Chinese, served the dual functions of enabling Chinese readers to have a better and fuller understanding of China’s own administrative system, and of introducing Western ideas and concepts of administrative law, mediated by Japan’s own political culture, into China (He Qinhua 2006, 306–7).

At the same time as the publication in the Chinese language of Goodnow’s and Oda’s works, Chinese translations of works on foreign, particularly Japanese, administrative law were published, and a few books by Chinese scholars on administrative law (xingzhengfa) also appeared. For example, in 1902, An Outline of Japanese Administrative Law, compiled and translated from Japanese by Dong Honghui (1878–1916), a Qing civil servant-turned-revolutionary, was published. 1903 saw the publication of the Chinese translation of a treatise on administrative law by the Japanese scholar Shimizu Tōru (1868–1947), who was one of the pioneers of Japanese administrative law scholarship. In 1904, the Chinese translation of Oda’s book on German administrative law was published as mentioned above. Then, in 1905, the first two books on administrative law by Chinese scholars who studied law in Japan, Xia Tonghe (1872–1925) and Cao Lüzhen (b.1872), respectively, were published. Cao’s book was only seventy-five pages in length and was largely based on Shimizu’s lectures. Xia’s book reached 304 pages (160,000 Chinese characters) and was based on a wider range of sources and included more original ideas of his own. In recent Chinese scholarship on the history of modern Chinese administrative law, Xia’s book was evaluated highly as having laid the foundation for modern Chinese administrative law scholarship (Liang 2018). Subsequent developments in Chinese administrative law scholarship were to reveal that the basic conceptual structure and vocabulary of the modern Chinese scholarship of administrative law largely followed those established by Xia’s book.

Xia was particularly well positioned to comment on the emergence of modern Chinese administrative law. He had come first in the imperial civil service examination in 1898 and then briefly served as an official in the Qing court. From 1904 to 1905, he studied in Japan under the intensive programme in law and political science newly established specially for Chinese students by Ume Kenjiro (1860–1910), one of the founding fathers of modern Japanese civil law and president of Tokyo Law School at the time. This programme was run annually between 1904–1908 and produced five classes of a total of 1,060 graduates, including Xia Tonghe, Bai Pengfei (1870–1948) who subsequently became one of China’s top scholars of administrative law in the Republican period), and Zhang Junmai (1887–1969, also known as Carsun Chang Chun-mai, a leading draftsman of the Republican constitution of 1946). Top Japanese legal scholars had taught in this programme, including Minobe Tatsukichi (1873–1948) (who taught constitutional law), Shimizu Tōru (1868–1947) (who taught administrative law), and Okada Asataro (1868–1936) (who had assisted the Qing court in the drafting of a new criminal code for China).

The last decade of the Qing Dynasty (i.e. the first decade of the twentieth century) saw an increasing number of Chinese publications on administrative law, and the beginnings of the teaching of administrative law in China’s newly established universities and law schools. Chinese students educated abroad (mostly in Japan, but also some in Europe and America) as well as Japanese legal scholars visiting China played important roles in these developments. By 1908, more than twenty books (including translations) on administrative law had been published in Chinese (He Haibo 2007, 42; He and Gong 2016, 133). By the time of the 1911 Revolution, a total of thirty-nine books (including translations) and over twenty articles (including translations) on administrative law had been published (Sun 2010, 189). The regulations on the new Imperial Capital University (Jingshi daxuetang) promulgated by the Qing regime in 1902 provided for administrative law as part of its curriculum. This was the first time in which the Chinese term ‘xingzhengfa’ was used in an official document (ibid, 190). Administrative law was also included in the curriculum of the Imperial Capital Law School (Jingshi falü xuetang) established in 1906. The Japanese legal scholar Okada Asataro was the first teacher of this course (ibid, 190).4 The Imperial Capital School of Law and Political Science (Jingshi fazheng xuetang) that began to recruit students in 1907 also included administrative law in its curriculum (Sun 2010, 190).

At this time, the content of Chinese publications and courses on administrative law was largely foreign (particularly Japanese) and comparative administrative law, as the concept of modern administrative law had been transplanted to China from abroad, and the indigenous Chinese system of government had hardly been studied by reference to the categories of Western administrative law. Japanese administrative law, as in the case of the modern Japanese constitutional and legal system, was almost completely a transplant of European—particularly German and French—legal models (Ushijima 2009, 82). The drafting of the Meiji constitution of 1889 was heavily influenced by the constitution of the German Empire. As far as administrative law was concerned, the most relevant article in the Meiji constitution was Article 61: ‘No suit at law, which relates to rights alleged to have been infringed by the illegal measures of the administrative authorities, and which shall come within the competency of the Court of Administrative Litigation specially established by law, shall be taken cognizance of by a Court of Law’ (Takii 2007, 158). In 1890, the Law on Court Organization and the Law of Administrative Litigation were introduced in Japan. The concepts of Rechtsstaat and administration according to law, along with the model of specialized administrative courts to handle law suits brought by citizens against state organs and officials, were adopted. Generally speaking, citizens aggrieved by an administrative action were required first to petition for review of the action by a higher administrative authority; litigation could only be the last resort. Only specified types of administration actions could be the subject of litigation, and there was only one administrative court at the national level (with no administrative courts at lower or local levels).

In the last decade of its rule, the Qing court, which had hitherto resisted political reform, began to take steps to reform the Chinese administrative, legal, and constitutional systems. In 1901–06, a series of administrative reforms were introduced to re-structure and modernize the bureaucracy (He and Gong 2016, 132). In 1902, Shen Jianben (1840–1913), an imperial official well versed in traditional Chinese law, and Wu Tingfang (1840–1913), experienced in the common law tradition, were appointed ministers for law reform. In particular, Wu, born in the Straits Settlement, was the first Chinese person to qualify as a barrister in England, and had served as a member of the legislature in the British colony of Hong Kong. Bills for new codes of criminal law, civil law, commercial law, organic law of the courts, the law of civil procedure, and the law of criminal procedure were drafted, some with the assistance of Japanese jurists. In 1905, it was announced that the traditional civil service examination (on the basis mainly of the Confucian classics) would be abolished as from 1906.

In 1905 five Qing ministers visited Japan, Britain, and France, studying their constitutional systems and reporting back to the Qing court. Following these visits, an imperial decree was promulgated in 1906 stating that the regime would learn to practise constitutionalism (xianzheng) and prepare to make a constitution. In 1907, imperial decrees were promulgated on the establishment of provincial consultative assemblies and a national political assembly—which were duly elected in 1909 and 1910 respectively. In 1908, an ‘Imperial Constitutional Outline’ was promulgated together with a nine-year plan for constitutional reform. The Outline set out the basic principles to be incorporated into a constitution to be adopted in the future. Shortly after the outbreak of revolution in the city of Wuhan in October 1911, the Qing court promulgated the ‘Nineteen Articles of the Constitution’ drafted by the Political Assembly as guiding principles for the drafting of the new constitution. The articles in effect provided for a constitutional monarchy in which political power would be exercised by a Prime Minister who had the confidence of Parliament. However, the proposed reform came too late; the Qing Dynasty soon came to an end with the establishment of the Republic of China by the revolutionaries in 1912.

4.3 The Republican Era

In its first one and a half decades, the new Republic was plagued by political instability, frequent changes of government, and several civil wars between army generals in control of different parts of the country. After the promulgation of the first Provisional Constitution of the Republic of China in March 1912, several constitutions were drafted but none was fully effective (Pan 1945). Despite this, there was some progress in the development of a new and modernized legal system, drawing on the groundwork done in the last decade of the Qing and the bills drafted in that period. Some of these bills were now enacted as laws; for the first time in Chinese history, a system of courts was established in accordance with the principle of separation of powers enshrined in the Provisional Constitution. Article 49 of this constitution provided that ‘the Courts shall try civil and criminal cases, but administrative litigation and other special litigation shall be separately provided for by law’. Article 10 provided that ‘citizens shall have the right to bring proceedings before the Court of Administrative Justice (Pingzhengyuan) in respect of unlawful official actions that infringe upon their rights’. These provisions implied that the Republic would follow the Japanese system of an administrative court separate from ordinary courts.

A Court of Judicature (Daliyuan) was established in 1912 which served as the supreme court of the newly established system of courts. The year 1914 saw the enactment for the first time in Chinese history of a Law of Administrative Litigation, and the establishment of the Court of Administrative Justice to try cases of administrative litigation (Wang Guisong 2015). In its early years (until 1916), a division of this court was the Censorate (Suzhengting), reminiscent of the Censorate (Duchayuan) in the traditional system of imperial government, with power to impeach senior officials (Nie 2019). The relevant provision in the constitution promulgated in 1914 during Yuan Shikai’s presidency was as follows (Article 43): ‘The Secretary of State and the Heads of the Departments may be impeached by the Censorate (Suzhengting) and judged by the Court of Administrative Justice, should they violate the law.’ Although there remained some controversy regarding whether jurisdiction over administrative litigation should be exercised by a separate administrative court (i.e. the Japanese, German, and French models) or by ordinary courts (the Anglo-American model) (Wang Guisong 2015, 144–6), the Court of Administrative Justice remained operational in the period 1914–28.

According to one study, 70 per cent of the content of the Law of Administrative Litigation Law was modelled on the Administrative Litigation Law of Japan (ibid, 142). As in the case of Japan (and unlike Germany), there was in China only one administrative court at the national level, with no such court at provincial or other local levels. Also, as in Japan, administrative litigation was only a remedy of last resort, as citizens aggrieved by administrative acts should first petition for review by higher administrative authorities in accordance with the Law of Petitions (Suyuanfa) enacted in 1914. However, whereas the jurisdiction of the Japanese Administrative Court was limited to the types of administrative actions specified in law, the Pingzhengyuan had a broader jurisdiction over all administrative measures that infringed upon people’s rights. Also unlike the case in Japan, citizens who had initiated a suit against an administrative measure could not withdraw it without the Pingzhengyuan’s permission: this provision was designed to protect citizens from being coerced by officials to withdraw their suits. As regards remedies, the Pingzhengyuan had the power to nullify or vary the impugned administrative action. According to one study, in its fourteen-year history, the court had nullified the impugned action in 24 per cent of the cases tried by it, and varied the impugned action in 22 per cent of the cases tried (ibid, 153).

In 1928, a new government known as the National Government (Guomin zhengfu) was established in the capital of Nanking after the military forces led by Chiang Kai-shek defeated the other ‘warlords’ and succeeded to unify the greater part of China, except the relatively small areas under the control of the Chinese Communists. Chiang had succeeded Dr Sun Yat-sen as leader of the Chinese Nationalist Party (Kuomintang or KMT) upon Sun’s death in 1925. Dr Sun was generally regarded as the founding father of the Republic of China. His doctrine of ‘the Three Principles of the People’ had been adopted as the KMT’s ideology for the building of the Chinese nation-state: the Principle of People’s National Consciousness (minzu), the Principle of People’s Rights (minquan), and the Principle of People’s Livelihood (minsheng). Dr Sun also developed the theory of the ‘five-power constitution’. Sun drew a distinction between ‘power’ (quan) and ‘function’ (neng), or between ‘political power’ (zhengquan) and ‘governing power’ (zhiquan). According to this theory, ‘the people should exercise the four political powers of election and recall, of initiative (chuangzhi) and referendum (fujue), and the government the five governing powers of administration, legislation, adjudication, examination, and control’ (Ch’ien 1950, 152). Sun believed that the Western theory of separation of powers between the legislature, the executive, and the judiciary was inadequate. Drawing on the traditional Chinese political system which included institutions of the Censorate and civil service examination, Sun proposed the establishment of the two additional powers of ‘control’ or ‘supervision’ (jiancha) and of ‘examination’.

The KMT’s approach to constitutional development was based on Sun Yat-sen’s three-stage programme for China’s political transformation. The first was ‘military government’ (junzheng) for the purpose of ending warlordism and unifying the country. The second was preparation for constitutional democracy under the KMT’s ‘political tutelage’ (xunzheng). The third and final stage would be ‘constitutional government’ (xianzheng). Thus the KMT regime promulgated a provisional constitution in 1931 known as the Constitution of the Republic of China in the Period of Political Tutelage (ibid, 137), which expressly vested state power in the KMT, inspired by Leninist practices. In theory, the period of political tutelage came to an end soon after the Japanese War of Aggression on China (1937–45), when a new constitution was adopted by a constituent assembly convened by the KMT in December 1946. This constitution was supposed to move China from the stage of ‘political tutelage’ to full liberal constitutional democracy, with a government elected by free multi-party elections and respectful of civil liberties, under the superintendence of a Constitutional Court—the first of its kind in Asia. However, the promises of this constitution were never realized in mainland China, as the country soon descended into a state of civil war between the KMT and the Chinese Communist Party, ending with the retreat of the KMT regime to Taiwan in 1949.5

After the KMT established the National Government in Nanking in 1928, it acted quickly to establish a new political system which, in accordance with Sun’s theory, consisted of five principal organs or ‘yuan’: the Executive Yuan, the Legislative Yuan, the Judicial Yuan, the Control Yuan, and the Examination Yuan (ibid, 152). The Judicial Yuan had under it the Ministry of Justice, the Supreme Court (replacing the Court of Judicature—Dali yuan—of the former regime in Peking), the Administrative Court (replacing the Pingzhengyuan), and the Commission for Disciplinary Punishment of Public Functionaries. Thus, the existing system of separate courts for civil and criminal cases on the one hand and cases of administrative litigation on the other hand was maintained. As regards disciplinary punishment of officials, the Control Yuan now had power to impeach them, but whether they were to be punished would be adjudicated by the Disciplinary Commission. The Legislative Yuan engaged actively in legislative work immediately after its establishment. Many major laws, including a comprehensive civil code (largely based on the German and Swiss civil codes), had been enacted by the early 1930s. A new Law of Petitions (to higher administrative authorities) was enacted in 1930, and a new Law of Administrative Litigation in 1932.

In the Republican era, research and teaching of administrative law in universities and law schools that began in the last years of the Qing continued to develop and expand. By the 1930s, more than thirty books on foreign administrative law had been translated into and published in Chinese (Ye 1998, 5). At the same time, over forty books on administrative law by Chinese scholars had been published (ibid, 5). Nearly twenty Chinese scholars of administrative law were well known by the 1930s (ibid, 5; He Qinhua 2006, 295–9). It may be said that by the 1930s or 1940s, Chinese scholarship on administrative law had reached a state of relative maturity, with all basic concepts and principles being well developed, and the structure of the academic discipline being well elaborated. There was a critical mass of scholars and of scholarly literature on the subject. Japanese and European concepts and techniques of administrative law had been integrated into the study of the laws and regulations in the domain of administrative law promulgated by the government and legislature of the Republic of China. The body of Chinese academic literature on administrative law grew steadily in size. According to one count, by the time of the establishment of the People’s Republic of China in 1949, approximately 450 books (including translations) and 120 articles (including translations) on administrative law had been published in republican China (He Qinhua 2006, 294, 298).

Two of the most famous and influential scholars of administrative law in Republican China were Bai Pengfei and Zhong Gengyan, both of whom had studied in Japan. They taught at Peking University and Chaoyang University in Peking respectively. Two of their representative publications will be introduced here. We first consider Bai’s treatise on A General Study of Administrative Law, a book 376 pages in length, first published in 1927 (an updated but condensed version of which was published in 1932) (ibid, 307). In his book, Bai explained that there were three major families or traditions of administrative law in the world: the French, the German, and the Anglo-American. He pointed out that contemporary Chinese administrative law was largely modelled on that in Japan, which in turn was based on the German model. Bai also acknowledged that much of the content of this book was based on the teachings of his teacher, Professor Minobe Tatsukichi of Tokyo Imperial University. Bai’s book was often cited by scholars as evidence of the strong Japanese influence on administrative law scholarship in Republican China. Indeed, it has been pointed out that the basic structure and much of the content of Bai’s book were derived from Minobe’s book (ibid, 310, 322).

Bai’s book provided, inter alia, a detailed analysis of discretion (Ermessen in German) in administrative decision-making. It explored a variety of legal relationships in public law, which it divided into general governing relationships, and special power relationships between parties in respective positions of command and obedience. Special power relationships could in fact exist in both private law and public law (e.g. the parent-child relationship was a special power relationship in private law). As for public law, there were six types of special power relationships of note. For example, officials, soldiers, students in government-funded schools, and prisoners were parties occupying the inferior position in a special power relationship. The chapter on administrative action (Verwaltungsakt in German) then provided a detailed study of different types of administrative action and their effects (three such effects were analysed). Bai distinguished between administrative action in a broad sense and in a narrow sense. The broad sense of administrative action included all actions taken by the government, including for example, the building of a road or bridge, the establishment of a university, auctioning government property, or government purchase of goods. Administrative action in its narrow sense involved the exercise of power by an administrative organ, for example, in making an order, granting a permission, conferring or taking away a right, etc. The section also included the study of public law contracts (contracts governed by public law, or öffentlich-rechtlicher Vertrag in German) which, unlike administrative measures that were unilateral acts of the administration, could only come into existence with the consent of the parties concerned. In the section on damages for harm (sunhai peichang) and compensation for loss (sunshi buchang), Bai pointed out that unlawful administrative actions would result in both the individual’s liability of officials and the state’s liability for damages for the harm done to citizens, while lawful administrative actions taken for the public interest that resulted in loss to citizens would lead to compensation payable by the state. The section on public legal persons dealt with public bodies under the state or established for the purpose of public welfare. They included some social and financial bodies, such as publicly funded schools and railway companies. Public legal persons also included local autonomous bodies that played a role in local administration.

We now turn to Zhong Gengyan’s treatise on A General Study of Administrative Law, a book 316 pages in length first published as teaching materials for students in 1923 and subsequently published for a broader readership in 1927 (ibid, 315). Zhong explained that the sources of administrative law included enacted law (which included not only legislation but also the constitution) and non-enacted law (including customary law, judicial precedents, and ‘principles of reason’ (lifa)). It has been pointed out that Zhong’s emphasis on principles of reason as a source of administrative law can be understood in light of the inadequacy of positive administrative laws and regulations in China at the time (Chen 2007, 317–18).

Zhong’s discussion of ‘administrative functions’ included administrative legislation, administrative adjudication, private law acts done in the course of administration, and administrative action (xingzheng xingwei). Administrative legislation included ‘orders’, which Zhong divided into regulatory orders (fagui mingling, or Verwaltungsverordnung in German) (which could only be made if so authorized by the constitution or by law) and administrative rules (xingzheng guize, or Verwaltungsvorschrift) (which did not affect citizens’ rights and could be made in exercise of the inherent power of administrative organs). After discussing ‘orders’, Zhong turned to ‘administrative action’ (xingzheng xingwei). He divided administrative actions into administrative measures (xingzheng chufen, or Verwaltungsakt), which were unilateral acts of the administration, and consensual acts such as public law contracts (administrative contracts) and agreed actions. Four types of administrative measures were analysed. Zhong also dealt with the question of whether every administrative measure need to be expressly and specifically authorized by law or regulations. He concluded that the requirement of authorization by law was only applicable to administrative measures that affected people’s rights or obligations, and was not applicable to administrative measures that conferred benefits on people. Zhong’s chapter on administrative functions also covered execution in administrative law, including administrative punishment and administrative coercive execution. In his chapter on remedies, Zhong discussed the Law of Petitions and the Administrative Litigation Law that were in force in China at the time. He pointed out that whereas administrative litigation could only be brought against administrative measures that were unlawful, petitions for review by a higher administrative authority could be brought either on the ground that the measure was unlawful, or on the ground that it was inappropriate in the circumstances. He argued that omission or failure to act could constitute an administrative measure. As regards the right to damages for violation of rights by administrative measures, Zhong opined that this should be enforced in proceedings in private law or civil law, and that the liability for such damages should be borne by the state.

The two works discussed above were both published in 1927. They were followed by other major scholarly works on administrative law published in the 1930s. One of the last treatises on administrative law published in China during the Republican era was the book on Essentials of Administrative Law by Lin Jidong (1915–90), published in 1946 (Chen 2007, 313). Lin was a law graduate of Chaoyang University in Peking and had also studied at the Meiji University in Tokyo. He subsequently migrated to Taiwan, where the KMT regime was relocated after its defeat by the Chinese Communists in the Civil War, and became a leading scholar of administrative law in Taiwan and a Grand Justice of the Judicial Yuan from 1958 to 1985. His books on administrative law published in Taiwan were the most authoritative and popular works on the subject for several decades. Both the Republican constitution and laws, and the Republican tradition of legal scholarship, had been transplanted to Taiwan in 1949, where administrative law and its scholarship (as was the case in other legal domains) continued to develop, and flourished since the 1990s when authoritarian one-party rule by the KMT gave way to the liberalization and democratization of the political system.

4.4 The Communist Era (People’s Republic of China)

Upon the establishment of the People’s Republic of China (PRC) in 1949, the Chinese Communist Party (CCP) regime decided to abolish in their entirety the laws and legal and political institutions of the former KMT regime (Chen 2018, 29). There was thus a ‘clean break’ with the past—the dark age of feudalism, imperialism, colonialism, and capitalism—permitting a ‘fresh start’ towards a socialist and eventually communist society in accordance with the ideology of Marxism-Leninism-Mao Zedong Thought.

After the CCP was founded in 1921, it had gradually developed its own political and legal tradition in rural areas under its control. This tradition was partly shaped by theories and institutions imported from the Soviet Union, and partly by indigenous ideas and practices invented by Mao and his comrades. In the first few years of its history, the newly established PRC regarded the Soviet Union as the pioneer and leader of the international communist movement, and was willing and eager to borrow extensively from the Soviet model and experience in economic, social, political, and legal domains (Chen 2000).

There was evidence of considerable Soviet influence, particularly that of the Stalinist constitution of 1936, in the text of the first PRC constitution adopted in 1954 and in the political and legal institutions created by it. According to the constitution, the supreme organ of state power was the National People’s Congress (NPC), to which the State Council (the highest executive organ), the Supreme People’s Court, and the Supreme People’s Procuratorate were responsible. The NPC was the functional equivalent of the Supreme Soviet in the Soviet Union, to which the highest Soviet executive, judicial, and procuratorial organs were responsible. The Chinese institution of the procuratorate or procuracy, which enjoys equal constitutional status as the court and the executive organ, was a replica of its Soviet counterpart. And as in the Soviet Union which was a Party-state, state institutions in the PRC are led by and controlled by the Communist Party which practises ‘democratic centralism’ (a political doctrine of Soviet origins) (Feldbrugge 1985, 249)—which in practice means that the will of the highest leadership of the Party is supreme.

Article 97 of the 1954 constitution provided that ‘[c]itizens of the PRC have the right to make written or oral accusations against functionaries of state organs regarding violation of the law or dereliction of duty. Citizens who have suffered loss as a result of infringement of citizens’ rights by functionaries of state organs have the right to compensation.’ In the Maoist era (1949–76), the provision regarding the right to compensation had never been implemented. Nor was any system of administrative litigation established. A Ministry of Supervision was established by the Organic Law of the State Council in 1954, but was abolished in 1959 during the turn against ‘socialist legality’ that began with the ‘Anti-Rightist Campaign’ of 1957 (Chen 2010, 53). The Ministry of Supervision had power to supervise the performance of administrative organs and to investigate accusations by citizens regarding officials’ misconduct. Officials suspected of having committed a criminal offence would be investigated by the procuratorate and prosecuted before the court. Party cadres were also subject to the CCP’s internal disciplinary system.

In the early 1950s, some legal rules and regulations were promulgated on matters of economic reform and land reform that would fall within the concept of administrative law. However, Chinese scholarship on administrative law was slow to develop after the establishment of the PRC, and seemed to lag behind some other areas of the law such as criminal law and constitutional law. No single textbook or treatise on administrative law was written and published by Chinese scholars in the Maoist era, except one book on Reference Materials on the General Principles of Administrative Law that was published by the Chinese Renmin University Press in 1956 (Jiang 2007, 95). A few books on the administrative law of the Soviet Union were translated into Chinese and published.6 For a few years during the 1950s, Soviet administrative law was taught in a few law schools, including the departments of law at China Renmin University and Peking University (ibid, 95). The Russian jurist SS Studenikin (1905–57), a leading scholar of Soviet administrative law, visited Beijing and taught briefly at the China Renmin University and the Beijing College of Political Science and Law (He Haibo 2007, 45).

Beginning from the time of the Anti-Rightist Campaign of 1957, legal education and scholarship in the PRC suffered a downturn, and was completely halted during the ‘Cultural Revolution’ era. During the Anti-Rightist Campaign, many jurists were purged. Those who had advocated legality and its improvement by the regime were accused of ‘using the law to resist the Party’. Principles such the supremacy of law, equality of all before the law, independent adjudication of cases by courts, and the right of the accused in criminal proceedings to be defended by lawyers, were all criticized as reactionary bourgeois ideas that should be rejected. Mao even said that ‘what is needed is the Rule of Man, not the Rule of Law’ (Chen 2010, 53). The situation became even worse after Mao launched the ‘Cultural Revolution’ in 1966. Mao openly advocated the idea that ‘revolutionary violence’ and the ‘dictatorship of the proletariat’ should not be subject to legal restraint. ‘Lawlessness’ (wufa wutian) was considered a good in the Cultural Revolution era—an era of legal nihilism and massive violations of human rights (Chen 2018, 34–7).

After Mao’s death in 1976, the veteran revolutionary Deng Xiaoping soon consolidated power as the supreme leader of the Chinese Communist Party. In late 1978, the now legendary Third Plenum of the 11th Central Committee of the CCP decided to turn away from Mao’s politics of ‘class struggles’ to China’s economic modernization and the construction of ‘socialist legality’. The great new era of ‘reform and opening’ thus began. There was a renaissance, and steady and rapid development, of legal education and scholarship immediately following 1978. Many legal scholars who had been purged twenty years earlier in the Anti-Rightist Campaign or ten years ago in the Cultural Revolution were rehabilitated and appointed to teach and research in the newly re-opened law schools and institutions of legal research all over the country.

In 1982, a new constitution—the fourth constitution in the history of the PRC—was adopted by the NPC. The topic of citizens’ rights was moved from chapter 3—where citizens’ rights were provided for in all three previous constitutions—to chapter 2, reflecting the post-Mao regime’s commitment to the protection of citizens’ rights. The principle of the equality of all citizens before the law and the independent exercise of judicial power by the courts, both of which had existed in the 1954 constitution but disappeared from the 1975 and 1978 constitutions, were restored in the 1982 constitution. The principle of legality was enshrined in Article 5, which provides, inter alia, that ‘the state upholds the unity and dignity of the socialist legal system’; ‘all state organs, the armed forces, all political parties and public organisations and all enterprises and institutions must abide by the Constitution and the law’; ‘no organisation or individual is privileged to be beyond the Constitution or the law’. This constitution has been amended five times since 1982. The third amendment in 1999 wrote into the constitution the principle of ‘ruling the country according to law and constructing a socialist rule-of-law state’ (or Rechtsstaat). The concept and term of ‘human rights’ was written into the constitution in 2004.

The 1980s were a critical period in the development of the teaching of and scholarship on administrative law in the PRC. There was some learning and borrowing from the Soviet Union in this decade. Four books on Soviet administrative law were translated and published between 1983 and 1988 (He Haibo 2007, 45). But Soviet influence soon declined with the introduction into the Chinese academia of pre-1949 Chinese literature on administrative law, post-1949 Taiwanese literature on administrative law, and literature on administrative law in Europe (particularly Britain, France, and Germany), America, and Japan (Yu 2006). Leading administrative law scholars in China began to take an active part in the planning and drafting of new legislation in the domain of administrative law, such as the landmark Law of Administrative Litigation enacted in 1989—the first law of its kind in the PRC’s history. Scholarly contributions continued to be made to the creation of other building blocks of contemporary PRC administrative law, including the State Compensation Law (1994), the Administrative Punishment Law (1996), the Administrative Supervision Law (1997), the Administrative Review Law (1999), the Law on Legislation (2000), the Administrative Licensing Law (2003), and the Administrative Coercion Law (2011) (Ye 1998, 12; Jiang 2007, 98).

Two senior Chinese scholars of comparative administrative law published their magnum opus in the 1980s. Gong Xiangrui (1911–96), law professor at Peking University who received his postgraduate education in London and Paris in 1936–39, published his book on Comparative Constitutional and Administrative Law in 1985. Wang Mingyang (1916–2008), law professor at the China University of Political Science and Law (since 1983) who stayed in France from 1948 to 1958 for doctoral study and postdoctoral research, produced his famous trilogy, which began with British Administrative Law published in 1987 when he was aged seventy-one, followed by French Administrative Law in 1989, and American Administrative Law in 1995—a two-volume work of approximately one million Chinese characters in length based on his research visit to the US in the early 1990s. In addition, he also published in 1991 a Concise Textbook on British, French, American and Japanese Administrative Law, and a book on Foreign Administrative Litigation Systems. His manuscript on Comparative Administrative Law, unfinished because of ill health, was published in 2006. According to a study of Chinese legal literature published in the period 1998–2002, Wang’s works were cited 494 times, making him the eighth most frequently cited Chinese legal scholar at the time (Zhang and Zhang 2009, 58; He Haibo 2007, 47). Gong and Wang were the pioneers of the study of comparative administrative law in the PRC. Since the publication of their works, numerous volumes on comparative and foreign administrative law have been published by younger scholars, and the government has also compiled many sets of reference materials on foreign administrative law for use in Chinese legislative drafting.

Since the publication of the first textbook of administrative law in 1983 and the first textbook of the law of administrative litigation in 1990, Chinese scholarship on administrative law has made great strides. A strong and expanding community of scholars of administrative law has been built up under the academic leadership of members of the first generation of administrative law scholars who came of age after the PRC was founded, such as Luo Haocai (1934–2018) (Luo also served as a Justice and Vice President of the Supreme People’s Court), Ying Songnian (1936–) and Jiang Ming’an (1951–) (Gong Xiangrui’s student). Many younger members of this community have received training abroad, in Japan, Europe, or North America. There were increasing opportunities of academic exchange between China and these overseas countries. Associations to promote scholarly exchange in administrative law among scholars in mainland China and Taiwan, and among scholars in East Asia, have been formed and been active in organizing periodic conferences (He Haibo 2007, 44, 46). Foreign and comparative administrative law has exerted a significant influence on the development of Chinese law and on administrative law scholarship since the 1980s. Unlike the case in the Republican era when Chinese administrative law scholarship was largely shaped by that of Japan, the developing administrative law scholarship in China since the 1980s has drawn on diverse external sources, particularly that of the US, Taiwan, Japan, Germany, Britain, and France, as studies of citation counts indicate (ibid, 59).

The contours of contemporary Chinese administrative law scholarship may be discerned from the basic topics usually covered in textbooks of administrative law. They typically include the basic principles of administrative law, administrative action (xingzheng xingwei), administrative legal relationship, administrative actors (zhuti, alternatively translated as ‘subjects’), administrative legislation, specific types of administrative action (such as administrative punishment, administrative licensing, administrative coercion, administrative adjudication, and administrative contract), administrative procedure, administrative liability, administrative review, administrative compensation, and administrative litigation. It may be seen that there is a considerable degree of continuity with the earlier scholarship of the Republican era.

In his book on Comparative Administrative Law (2006), Wang Mingyang (1916–2008) explains that comparative law serves multiple functions: (1) facilitating the understanding of legal development as a universal phenomenon in different societies; (2) enabling the people of the comparative scholar’s home to understand better their own laws in the light of comparison with foreign laws; (3) providing reference materials for legislative and judicial work; (4) promoting understanding of foreign countries and facilitating international corporation; and (5) contributing to the development of uniform laws or legal harmonization among countries. As this chapter demonstrates, the development of modern Chinese law in the last century has taken a most tortuous path. Comparative administrative law has been an important component of, and has indeed contributed to, the project of the construction of a modern system of administrative law in China. ‘In the late nineteenth century, China embarked on a century-long journey to “modernize” its legal system in the image of foreign, and primarily Western, law’ (Zhang 2019, 228). The journey now continues; future chapters of the story are yet to be written.
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1 A reprint of the 1903 edition of the book was published in 1970 by Burt Franklin in New York.

2 Another Chinese translation of a new edition of this book was subsequently published in 1931: Sun 2010, 189; He Qinhua 2006, 294, 324.

3 See the discussion in Huang Taotao 2013. Another Chinese translation of the abridged version of this work was published in 1909. The currently available Chinese translation of this work is Zhitian Wan 2003.

4 Okada’s lectures were subsequently compiled as a book by Xiong Yuanhan and published in 1912: see He Qinhua 2006, 299; Gao Qinwei 2017.

5 The liberal-democratic aspirations of the 1946 constitution have been realized in Taiwan since the 1990s.

6 Four books on Soviet administrative law, including two by SS Studenikin, were translated by the State Law Unit of the China Renmin University and published in 1953–57. Two other works on Soviet administrative law were published in 1951 and 1955 respectively. It has been pointed out that 165 Soviet legal texts were translated and published in 1952–56, and relatively few were on administrative law. It seemed that among Chinese students sent to study in the Soviet Union in the 1950s, none specialized in administrative law. See He Haibo 2007, 45.









Chapter 5

A Middle Eastern Tradition


Chibli Mallat



5.1 Introduction: Coverage and Commensurabilities

When it comes to the most formal requisite for the adjudication of administrative law, which is the existence of a separate court tasked with judging disputes involving the government or its agencies, the Middle East is traversed by a relatively clear line.1 On the one side of the divide, administrative benches which are part of the ordinary judicial system work generally as specialized chambers with an appeal to a supreme court. This is the integrated or unified system. On the other side of the divide, administrative courts form a separate judicial system standing with their own procedure and their own court of appeals, with no recourse to a supreme tribunal that streamlines in the ordinary system the full legal field in the country. This is the dual or bifurcated system. The divide follows the separation between the Anglo-Saxon model in the unified system, with both England and the US allowing appeals from all courts to a supreme court, including those dealing with administrative conflicts; and the French Napoleonic model in the dual system, where the Conseil d’Etat (CE) is the highest court in administrative adjudication in an altogether separate judicial order.2

Amongst the twenty-five or so countries covered by ‘the Middle East’,3 the divide works as follows:

The integrated system which brings together both administrative law and ‘ordinary’ law under one supreme court includes twelve Arab countries,4 in addition to Israel and Pakistan:


Bahrain*,5 Djibouti*,6 Israel,7 Kuwait*,8 Libya*,9 Mauritania*,10 Morocco*,11 Pakistan,12 Qatar*,13 Somalia*,14 Sudan*,15 the United Arab Emirates*,16 Western Sahara,17 Yemen*.18

The dual legal system, with legal individual recourse against the administration through a separate CE-like administrative court, operates in ten Arab countries, in addition to Iran and Turkey:


Algeria*,19 Egypt*,20 Iran,21 Iraq*,22 Jordan*,23 Lebanon*,24 Oman*,25 Palestine*,26 Saudi Arabia*,27 Syria*,28 Tunisia*,29 Turkey.30

This strictly formal approach is descriptive. From a comparative legal perspective, the Middle Eastern tradition of administrative law is driven by other, more substantive, commensurabilities.

First, following the formal dividing line just described, and in contrast with the ‘normal’ unified judicial order, the presence of a separate administrative court system also comes with administrative law as a separate topic of legal study, including a more advanced public law training of law students all the way to the Doctorat/PhD, the hiring and training of judges, their appointment and the composition of the benches, and complex boundaries between administrative and ordinary courts, including the availability of a mixed tribunal at the top to disentangle the competence between ‘administrative’ and ‘judicial’ legal orders when they clash positively (if both the administrative and the ordinary courts assert competence) or negatively (if both the administrative and the ordinary courts decline competence). In this system the CE is in addition often tasked with other prerogatives as expert body for drafting legislation at the behest of the cabinet.

In contrast, where the administrative tribunals do not form a separate jurisdictional order, specialization in education, staffing, and legislative drafting is not formalized in the curriculum of students, education of judges, or formation of the bench. Like commercial or criminal law, it is merely an expertise possessed by some students, lawyers, and judges. Generally, a totally separate body drafts laws for the government.

In a second, functional comparative approach, the means to challenge a harmful measure of the state qua government by an aggrieved person constitute another summa divisio between the two systems. The margin of judicial recourse for the citizen against the government as administration varies. In times when the state was totalitarian, arguably in the Middle East in its Pharaonic or Mesopotamian ancient glory, a heavy imprint made the state immune to any such challenge.31 The administration was tantamount to an allegedly despotic hydraulic behemoth, as in Karl Wittfogel’s sometime celebrated Oriental Despotism (1957).32 If we accept Wittfogel’s theory that ancient states were defined by the presence of large rivers which necessitated a centralized, powerful, and absolutist government, and that modern state socialism continued this tradition in the now defunct Soviet Union—but still active Chinese communism—the authoritarianism in the modern Middle East falls under this intellectually alluring prism.33 In the modern Middle East, and for a number of Muslim-majority countries in the world, as in Central or South-East Asia, where the authoritarian tradition remains the hallmark of the way government treats citizens, this perspective continues the time-immemorial hollowness of the citizen’s administrative recourse before the courts. Whatever recourse is available in the law books is meaningless.34

There is a corollary to these two perspectives, which emerged with the rise of constitutional councils and courts in the Middle East. The proliferation of constitutional jurisdictions is a worldwide phenomenon which came to the Middle East in the form of constitutional councils in countries like Lebanon and Iran. There, as well as in each of the French-speaking North African countries, a specialized body in the style of the French ‘Conseil Constitutionnel’ was tasked to invalidate a law enacted by the legislature, within a limited period of time, if it stands in violation of the constitution. The individual citizen could not petition courts on the basis of the law’s unconstitutionality.

In contrast, the Supreme Constitutional Court (SCC) of Egypt, established in 1981, is the best-known model inspired by the US Supreme Court. In Egypt (as in other countries like the United Arab Emirates (UAE), with some variations), a citizen can, in the course of litigation, raise the question of the constitutionality of a statute. Questioning in court the validity of a statute incorporated both the constitution and Islamic law under the so-called ‘Article 2 template’.35 In Egypt, unlike the French model,36 the citizen could ask for the court to suspend its decision in an active case until the constitutionality of a decree or of legislation is examined by the SCC. When the lower court agrees to defer its decision until the SCC has decided on the constitutionality of the law or decree under examination, it is then bound by the decision of the SCC.37 Because constitutionality also affects administrative decrees, the SCC was set to compete with the Egyptian CE. While the apparent contradiction is attenuated by the fact that the SCC looks specifically into the constitutionality of a decree, the CE and constitutional courts could not, in practice, avoid competing in the constitutional and administrative orders. Section 5.3 discusses this competition further.

A third perspective on administrative law in the Middle East is attentive to the colonial legacy of Europe. For a practitioner, it is easier to see similarities between the French CE and the equivalent Lebanese CE known as Majlis al-shura, or the Egyptian CE, known as Majlis al-dawla, than with the administrative benches of Pakistan, Israel, and, to some extent the UAE, where the Anglo-American tradition prevails. Middle Eastern CEs openly admit their debt to their French colleagues by understanding adjudication categories in their French prism (like recours pour excès de pouvoir or contrat administratif) and by quoting their decisions as precedents (or quasi-precedents), as well as French learned treatises of administrative law. Deference to foreign law is also the case of former English colonies such as Pakistan and Israel. The Supreme Court in Pakistan and the Supreme Court of Israel sitting as High Court practise ‘judicial review’ in ways heavily indebted to the English model, the first on appeal, the second by original jurisdiction.38

While all these comparative routes are probed in the course of this chapter, my survey includes particular attention to the religious legacy. In a religiously-bent twenty-first century worldwide, the religious imprint provides a distinct character to Middle Eastern law, including administrative law. From a template marked by the historical dominance of Islam derives in the world a perceptible division between the Middle East’s personal-religious law and Western-style territorial law. This unique trait of the region comes from the place of religion as referential system, either in its juristic tradition (halakha in Israel, shari‘a in several countries), or when religion operates to provide the citizen with a constitutional identity.

Considering this key role of religion and sect in the Middle East, the reconstruction in scholarship of a proto-religious tradition of Islamic administrative law is important. At the centre of the classical tradition of administrative review stands the eponymic court (or council) known as Diwan al-Mazalim (DM). Section 5.2 surveys its legacy.

5.2 The Middle Eastern/Islamic Tradition: Diwan al-Mazalim, an Archeological Survey

The classical proto-administrative court known in the literature as Diwan al-Mazalim (hereinafter DM) is best described in Michel Foucault’s terms as an ‘archeological’ institution, of which there is no written decision or work product extant.39 We have to reconstruct this legacy through other sources. As testimony of archeology rather than history for comparative purposes, no Islamic case law surfaced before the late fourteenth century, even in the archives available.40 In the case of the Diwan, we don’t have any case extant at any period before the twentieth century.

Regardless of obscure origins, DM emerged in the ninth–tenth century, during the ‘Abbasid caliphate (750–1258), as a sui generis judicial or quasi-judicial institution. It survived in the two large empires that took over the Arab and Persian Empires from the sixteenth to the twentieth century, respectively the Ottoman and Safavid (then Qajar) Empires, but we have less information on this transformation or persistence, paradoxically, than in the earlier, classical period.41 In its pre-Ottoman/Safavid form, the DM was famously described in Mawardi’s long treatise on public law, al-Ahkam al-sultaniyya wal-wilayat al-diniyya.42 Mawardi wrote in al-Ahkam al-sultaniyya that the DM’s first and central competence was ‘to look into the rulers’ violations of people’s rights,43 and the rulers abusing them as a matter of course’.44

Mawardi’s DM as administrative apparatus of redress features a full panoply of consultants and aides to the ruler, including judges and jurists to advise him on matters of law, scholars to look into complex legal issues, and scribes and witnesses to register complaints and solutions.

Once the five groups have been gathered, the council of the Mazalim is complete and he can start looking into cases of injustice.45

Mawardi’s efforts were not just a Mirror of Princes’ wishful exercise. The reality of the DM is provided by the compiler of an important resource into the administration in the Arab caliphal age, Shihab al-Din al-Qalqashandi (d.1418). Qalqashandi, the Egyptian author of a famous fourteen-volume chancery treatise detailing the various administrative departments in the classical age, describes the procedure of the Mazalim in some detail.46 Petitions are written on small patches of paper,47 similar in our days to post-it notes:

As concerns the review of injustices and the way it is written up on the patches and what arises in terms of accountability:48 this is an important matter which allows hearing the person to whom injustice was made against the person who caused the injustice, and the emergence of right over wrong, and the vindication of the weak over the strong, and the establishment of just laws49 in the realm. In his Summary,50 Abu al-Fadl al-Suri noted the importance and danger inherent to this matter,51 and said that it is known that most petitioners come from all corners of the realm, including married and single women,52 orphans and weaklings.53 Each one of them believes she will be vindicated by someone54 who will reveal the injustice done and makes her prevail over the [opposing] party, and so he must meet each one of them with a kind welcome, and appoints for them a person who will safeguard their petitions and understands their case without bribes or selfish interest, and ensures that the requests made in their name are efficient to remove injustice and are likely to succeed.55

In addition to books like Mawardi’s and Qalqashandi’s, the classical tradition also includes stories about the Diwan at work in Belles Lettres. In al-‘iqd al-farid, a collection of such literary compilations dating back to the fourth/tenth century, ibn ‘Abd Rabbih (d.328/940) provides a lively example of the role of Caliph al-Ma’mun (d.833) ‘sitting in Mazalim’.56 A woman had come to Ma’mun. She was the last complainant to be heard that day. She protested, in verse, that the estate57 which she owned had been unlawfully taken over. She didn’t say by whom. The caliph responded, in verse also, that she should come back to him with the defendant the next time he sat in Mazalim ‘on Saturday, if not on Sunday’— the equivalent of Monday and Tuesday in the Christian calendar. She was the first claimant to appear on Sunday, and when asked where the usurper of her land was, she designated with her finger the son of the caliph, ‘Abbas. The caliph ordered his son to sit next to her in order to put them on equal level as he was rendering justice. At one point in the argument, she raised her voice, and Ahmad, one of the caliph’s aides, asked her to lower it. The caliph interjected:

Let her speak, Ahmad, it is the right that makes her speak, and he shut his aide up.

He ruled58 that her estate be returned to her, and denounced the injustice done to her by ‘Abbas. He then ordered to write to his agent in her region to relieve her estate from taxes and to treat her well. And he ordered maintenance paid to her.59

The story is colourful and literary, underlining the equanimity of the rulers, and provides a trope that is repeated in other classical documenters.60 Still, the report reads more like a literary trope than an actual case. Despite the public nature of the session, we do not have arguments by plaintiffs and defendants as in a normal law report. Nor is there a distance between ruler and judge in the surviving DM stories.61

This is how far we can reconstruct, in the absence of real law reports, administrative justice in the DM.62 In our patchy knowledge of judicial history, the DM was incorporated in the legal systems of the Safavids and the Ottomans. We know very little about pre-nineteenth-century Iranian case law. We know more about Ottoman case law, where the continuation of the DM at the Sultan’s court is attested, albeit not in significant detail. The courts’ archives of the Ottoman Empire are, in contrast to indirect reports on the Ottoman DM, extremely rich. My own foray into an annual register of Ottoman law reports from the seventeenth century suggests that the local judge was also an ‘administrative’ judge, in particular over tax disputes, but that there was no separate DM court in the provinces.

In 1667 Tripoli (then in the Ottoman Empire’s district of ‘Syria’, now the second city in Lebanon), a string of archival decisions set ordinary citizens, individually and collectively, against officials whose decisions were challenged as illegal. When a private party had a grievance against an official, the normal judiciary adjudicated it.

The cases that are administrative in nature concern mostly disputes over payment of taxes, usually brought by a low-level official against local residents who hadn’t paid their dues.63 One administrative case not related to tax was a complaint in court by a plaintiff who alleged that the defendant ‘had denounced him to the political rulers’, who fined him seventy piasters. The defendant denied the allegation, which went unproven. Judgment was given for the defendant. In this case, the report notes however that the plaintiff did not bring the case directly against the ‘political rulers’.64 Another case, with officials now as defendants, saw several plaintiffs suing the local citadel governor who, they claimed, charged each one of them for taxes they should have owed him collectively. They produced a ledger which included payment by each one of them to him and asked to be reimbursed. In court, the defendant governor denied the accusation, but the plaintiffs were able to produce two witnesses to supplement the entries in the tax ledger. The judge held for the plaintiffs against the governor.65

For legal historians and comparativists, these administrative cases are interesting both in terms of evidence and in terms of the role of ‘judicial review’ generally. Clearly, the judge was not bothered by the official character of the defendants and applied general rules of evidence to all parties. Nor would the cases brought in court against local officials be so numerous if justice was not seen to be done. On the strength of the available, limited research, it is unlikely that high officials could be seriously challenged in court. Institutionally, there was no special administrative court to adjudicate these disputes, nor did a special law apply, with the exception of scattered Sultanic rescripts. Administrative law was part of the common Islamic law of the Empire and decided by the ordinary qadi. On the face of it, officials were not treated differently than the Sultan’s subjects. In practice, matters were certainly more difficult, and a direct challenge to a high-ranking official, let alone the Sultan, is inconceivable in the qadi’s court.

5.3Aggiornamenti: Diwan al-Mazalim and Conseil d’Etat

Despite an alluring classical tradition, we need to take a big leap in time and faith to assess the modern world of administrative adjudication. The typical contemporary Middle Eastern administrative judge knows little about Mawardi or Qalqashandi, and has no training into the judgments from the classical age that historians rather than jurists only started examining in the 1980s. To this problem of ‘archeological’ knowledge is added the imprimatur of the colonial period, which came mostly in the shape of the French Conseil d’Etat in most Middle Eastern countries, in a legacy sometimes mediated by Egyptian law.

In comparative law, ‘legal transplants’ have found a comfortable epistemological status which covers all disciplines. A legal system borrows or has imposed upon it a legal institution such as a ‘constitutional court’, or a category such as ‘commercial representation and distributorship’, then finds that the institution adjusted, adapted, froze, or transformed in the system in which it is transplanted. In the Middle East, the legal transplant operates also vertically, historically, in a system of updating we can describe as aggiornamento.66

Both Diwan al-Mazalim and the Conseil d’Etat illustrate characteristic aggiornamenti in the modern Middle East. The Saudi DM takes its name straight from the classical tradition. In countries like Egypt, Lebanon, and Algeria, the French CE was replicated in name and in the performing of two major tasks, with some variations: the CE adjudicates administrative disputes, and works in addition as a special legal counsel to the government. In this capacity, the CE stands outside the court system, doubling up as the effective writer of bills for the executive.67 The CE both drafts legislation and adjudicates, hence its appropriate appellation as ‘Conseil d’Etat’, the French word both for counsel for, as well as council of, the state. That this creates a serious conflict of interest in a system of separation of powers is not generally a concern. Most of the drafting work operates way below the public’s political radar.

In the part of the Middle East where France provided the model for the aggiornamento of the legal system, all CEs share this duality. The one exception which sees itself as quintessentially Islamic produced a unique institution. This was Saudi Arabia’s Diwan al-Mazalim, the most important court in the Kingdom. This section examines Egypt and Lebanon as exemplary countries of transplants of the French CE, then Saudi Arabia as a case of aggiornamento of the classical DM into the Saudi legal system.

5.3.1 Egypt

The CEE arrived in Cairo in the middle of the twentieth century. In contrast with the pale figure it generally presents nowadays, with decisions galore and poor reporting, the early years of the CEE are remarkable. The exceptional quality of its decisions was owed to the leadership of ‘Abd al-Razzaq al-Sanhuri (d.1971), the most celebrated Arab jurist of the twentieth century.68 ‘In its famous decision of 20th February 1948’, the CEE presided over by Sanhuri rejected the government’s argument ‘that its review would contradict the principle of the separation of powers…There is nothing in Egyptian law which prevents Egyptian courts from addressing the constitutionality of laws whether issued as decrees or legislation or from the point of view of form and substance…If one of the powers is using the principle of separation of powers as a pretext to undermine the Constitution, then matters would result in endless chaos.’69

In comparative terms, Sanhuri’s reasoning, similar in some way to the iconic judgment of US Supreme Court first chief justice John Marshall, set up in this decision a hierarchy of norms where the constitution and its human rights articles stand on top.70 Unlike Marbury v. Madison, unfortunately, the decision was not allowed to stand. On 20 March 1954, Sanhuri was physically attacked on the bench by supporters of Jamal ‘Abd al-Naser, then rising dictator of Egypt.71 The CE of Egypt was effectively brought to its knees by an authoritarianism which could not brook the stature of the head of the CE at the time, nor his readiness to stand up to the ruler’s authority by reviewing the constitutionality of a law or decree. In comparison with the French Conseil d’Etat, Sanhuri was ahead by several years, establishing that administrative acts could be reviewed under constitutional principles. In France, such an advance took place firmly for the first time in 1959 when the CEF established its review of the ‘principes généraux du droit’ included in the French constitution’s bill of rights.72

Another development undermined the early CE-propounded rule of law in Egypt in a different way. When the Conseil Constitutionnel was established in France, constitutional issues started getting blurred between the CC and the CE, but the jurisdictions remained separate, and their areas of competence reasonably respected. In Egypt, the clash took place soon after the SCC started working in 1981. The process was specifically Egyptian. The Egyptian SCC was soon telling the state qua government that its decisions, whether by legislation or administrative decrees, had to conform with the constitution. But it fell short in its role as protector of the citizen’s constitutional rights when it concerned the most egregious activities of torture, censorship, and imprisonment under the authoritarian rule of successive Egyptian presidencies. Blunt violations passed muster. Nor was this dereliction of duty taken up by the CEE, which shied away from punishing gross governmental excesses against the Egyptian citizen’s life, freedom, or property.

There was also an unhealthy competition between the SCC and the CEE, which can be documented in the Egyptian version of the ‘scarf’ controversy in the first decade of the twenty-first century. Consistent with several precedents which distinguish core Islamic law decisions, such as the right to marry and have children, and derivative rules such as dress codes, the SCC rejected the plaintiff’s claim and allowed the decision of a public school principal to prohibit the niqab, described by the court as protecting women from ‘being phantoms shrouded in black’.73

In 2007, a similar niqab issue was raised before the administrative court. In a decision from the ‘General assembly’ as ‘unifying chamber’ of the CEE, upon appeal from a judgment decided in 2001 by the first-tier administrative court, the CEE’s reasoning was diametrically opposed to the one used by the SCC. It held against the American University of Cairo (AUC) preventing women wearing niqab from using the library. It based its ruling on the argument that wearing the niqab was an absolute right guaranteed by various dispositions of the constitution, including personal freedom, freedom of religion, and equality. Notably for our comparative exercise, and while the Court did mention the 1996 decision by the SCC in the course of listing the arguments of AUC, it totally ignored its ruling and proceeded with the constitutional arguments which it chose to consider applicable.74

One can see the unhealthy competition between courts in dual systems. Once it has declared itself an openly constitutional court, the CEE would take an ever further self-enhancing role, including by declaring illegal a decision by the government to cede the islands of Tiran and Sanafir to Saudi Arabia.75 A year later, the SCC ruled that the CEE had no authority to look into the matter.76 In this unfortunate competition between the top courts of the country, the loser is the Egyptian citizen, who is left unclear on who the protector of his or her basic rights is, and the government, which is left hanging without a clear coherent unifying rule of law, or, worse, with the executive playing each top court against the other.

5.3.2 Lebanon

The CEL is more careful donning a constitutional role. While it cites the constitution, it avoids competing with the Lebanese Conseil Constitutionnel, which was established forty years after the CE emerged in 1959.77 In a decision rendered in 2001,78 the CEL took note of the cancellation by the CC of a law expressly prohibiting any appeal against the decisions of the Higher Disciplinary Council.79 It declared itself bound by the decision of the CC not only on the censored text but also on ‘any other text which would include a clause similar to that condemned by the Constitutional Council’.80 No public servant, the CEL said, could be dismissed or disciplined without the right to judicial review.

In over a half century of case law, the contribution of the Lebanese CE has been heavily impacted by its French model, including in its main hallmarks: Recours pour excès de pouvoir, expropriation, administrative contracts and bids, voies de fait.81 Its jurisprudence matured in case law specific to the safeguard of fundamental freedoms. This includes notably the protection of associations/non-governmental organizations (NGO)s, which the CE considered to be lawful before an NGO receives the official registration by the Ministry of Interior, merely upon the association’s deposition of the papers required by the Law on associations with the Ministry.82 Overall, despite the marginalization of the judiciary during the civil and regional wars in Lebanon from 1975 to 1990, and intermittently thereafter, the CEL remained faithful to its role in reviewing the acts of the administration in matters of freedoms.

Then there are the constraints of the religious set-up in the country. A judgment rendered in 2011 illustrates the limitations of the CEL in a comparative perspective. As is known, Lebanon represents the model of a ‘consociational democracy’, in which officials are assigned positions in the government, including at the top, in accordance with their sectarian affiliation. In an offshoot of the special agency recognized to religious bodies in the country, the CEL sealed a house shut for improper devotional use as church by the plaintiff. Despite the plaintiff’s argument that Article 9 of the Lebanese constitution consecrates ‘freedom of belief in absolute’, including the performance of rituals as the citizen sees appropriate, the CEL considered that the Temple of the Holy Trinity had not been accepted as one of the eighteen recognized rites under Lebanese law, and that its use of a private house as a prayer site opposed ‘religious public order’ because of the risks of trouble which ensue on the street.83

Without clashing with the Constitutional Council, the CEL does not shy away from referencing the constitution. It also relies openly on its precedents, as well as on cases from the French CE and even the work of French administrative law scholars. In the Temple of the Holy Trinity case, the CEL went through an elaborate set of French authorities to dismiss the claim that a substitute (French ‘suppléant’) governor shut the Temple ultra vires. This reliance on the French CE is typical of the CEL. It has mostly disappeared in Egypt, although it persists in Northern African countries where the French legal system remains a pole of reference.

5.3.3 Saudi Arabia

The aggiornamento of the classical DM in Saudi Arabia can be traced back to a 1926 announcement made by the Kingdom’s founder, ‘Abd al-‘Aziz Al Sa‘ud (ruled as Emir then King, 1902–53), ‘informing all the people that whoever has suffered injustice from whomever, whether a public servant or not, whether high or low, and then is silent over84 the injustice done to him, should only blame himself’.85

Some thirty years later, when the King no longer had the time to listen personally to the swelling number of complaints as state and bureaucracy naturally grew, the DM was established, with the King firmly at its head. The DM has been ‘directly tied to the King’,86 from its formal inception in 1955 to the present law of the Diwan. To underline the practical application to the ‘direct connection’, the DM is not allowed to ‘look into cases dealing with acts of sovereignty’.87

By the time the Saudi Diwan spread its wings in the 1980s, it had proven its professional competence. So successful was the judicial action of the Diwan that it needed its own upper chamber, called verification chamber.88 When a lower branch erred too dramatically, probably also when it threatened the royal family with an unpleasant result or even an unpleasant ‘precedent’, the verification chamber stepped in and reversed.89

The most surprising iteration of the DM was not its administrative competence, but the expansion of its jurisdiction to cover commercial cases. Until 2017, the DM was the most important court of the country because of this unusual competence, to which were also added the enforcement of foreign judgments, as well as some criminal competence.

A law reorganizing the judiciary was passed in 1428/2007 to remove the commercial competence of the Diwan and entrust it to newly established commercial chambers in the ordinary judicial system.90 It took another ten years for the new commercial courts to start functioning and displace the DM’s commercial writ. In late 2017, the Diwan finally returned to its original exclusive calling as the Kingdom’s administrative court.91

As administrative court, and like its counterparts elsewhere in the world, the DM decides disputes between the government (or one of its agencies) and a private citizen. The role of the Diwan extends to all administrative acts, including in particular ultra vires decisions of the administration, and the expropriation of land for public use. Ultra vires acts censored by the DM range widely. They include the rejection of an administrative decision against a small administrative agency in Mecca prohibiting the travel of a citizen on account of arrears in payment,92 the closure of a shop because of allegedly insufficient marking of the products’ expiry date,93 the rejection of the censorship of a book by the Ministry of Culture without proper examination, simply basing its ban on an allegation by the Ministry of Interior that the book contained material exacerbating tribal divisions in the country,94 or the excessive punishment of a soldier who took time off to help his family.95 This is typically the French doctrine of recours pour excès de pouvoir, and goes to the essence of Mawardi’s prefiguration of Diwan al-Mazalim’s role to redress harm occasioned by an unlawful act of the government qua administration. In the DM’s jurisprudence, the administration is no less bound by law than the ordinary citizen, but it has its own sovereign prerogatives, including a separate judicial system constituted by the Diwan.

Another sprawling remit of the Diwan’s judicial review lies in the adjudication of disputes resulting from expropriation resulting from the massive expansion of the Saudi state. An early Saudi statute on expropriation was passed in 1392/1972. A new Law on expropriation for public benefit and taking possession was enacted in 1424/2003.96 In the set of decisions made available by the Diwan for year 1435/2014, twenty-four judgments were published under the head of expropriation. They range from annulment of administrative decisions to correcting wrong zoning.97

The Diwan has also established a doctrine punishing ‘negative decisions’98 from the administration. The plaintiff brought a case against the Ministry of Transport for failing to appoint a committee, under the Law of expropriation of 1424/2003, to assess the damage to his land from the opening of a dual-track road. The Ministry responded that there had been no harm to him, and that there was therefore no need for such a committee. By abstaining from establishing the committee, the DM held that the Ministry had violated the Law on expropriation.99

On the whole, Saudi cases on ultra vires administrative decisions100 and expropriation101 are not particularly original either in terms of the law itself on which the Diwan bases its decisions, or in the procedure, which follows by and large its French and Arab counterparts.

In contrast, the DM’s jurisprudential legacy is most remarkable in the setting of a unifying theory of liability, based on the tripartite formula inspired by the French civil code, fault, harm, and causal relationship.102 The singular trait of this jurisprudence in modern Saudi Arabia is that the DM adopted it in all compensation cases, whether tortious, contractual, or administrative, and gave it in addition an Islamic legal pedigree.103

This is particularly well illustrated in an expropriation case in the city of Dammam.104 The expropriated plaintiff sued the Ministry of Transport, which refused to pay him compensation arguing that it was the municipality of Dammam which was in charge. He prevailed.105

The arguments developed by the DM show the breadth of its legal aggiornamento. The plaintiff asked for compensation on the basis of ‘the unifying theory’ that the Diwan has developed. This unifying theory is a creative amalgamation of classical law compensation categories with the principles of tort law as understood by the French doctrine on the basis of Article 1382 of the Napoleonic code, namely the existence of harm, a fault committed by the defendant, and a causal relationship between the two.106

It is established in fiqh and in case-law107 that compensation108 rests on three bases, fault, harm, and the causal link between them; but the taking of private property, so long as it is for public benefit, bears inevitably as consequence the right of the owner to fair compensation109 regardless of legitimacy.110 In this case, compensation finds its source in law (shar‘) and statute (nizam) on the basis of equality before public expenses, not in fault.111

This was followed by the relevant Qur’anic verse, Prophetic sayings (hadiths), and legal maxims in support of the sanctity of private property under Islamic law, crowned with a full reference to Article 18 of the Basic Law of government of 1992:


It is also established that ‘necessity does not negate a party’s right’ and that ‘permission, even if it removes the protection, does not undermine compensation’, in application of God’s word ‘Do not eat up one another’s property unjustly, nor present the case to the rulers while you knowingly eat up a part of the property of others sinfully’,112 and of the Prophet’s saying, ‘for the one who took away an inch of land unjustly, God will surround it on judgment’s day with seventy plots of land’, as well as the Prophet’s saying, reported by Imam Ahmad ibn Hanbal, ibn Maja, al-Daraqutni and others about the absolute rejection of any harm.113 Article 18 of the Basic Law of government states that ‘the State guarantees the freedom of private property and its sanctity, and does not deprive anyone from his property except for the public benefit, on condition that the owner receives fair compensation.’114

5.4 Conclusion

While Diwan al-Mazalim is the principal bearer of the administrative law tradition in the classical Islamic period, the law it adjudicated remains scant for the legal historian. We have a more solid legacy of decisions that we can retrospectively consider as administrative, but it is in the court of the ordinary qadi that the archive survived at a later period. From the judicial reports extant, the qadi respected the decrees of the Ottoman Sultan, and ruled in accordance with the common Islamic law which was the hallmark of the age. Its procedure and substance were not markedly different from his rulings in other, non-administrative fields.

The aggiornamento of Islamic law took a sui generis turn in the modern Middle East, mostly as a replica of the French CE, sometimes as a resurgence of names past with new content. In a religiously bent era, both the Egyptian administrative court and the Saudi Diwan al-Mazalim were prepared to delve into the substance of classical Islamic law, on the basis that it is the constitutionally prescribed set of references for the law in both countries. When they did so, there was no reference to the literature relating to the classical law Diwan or to administrative decisions from the Ottoman age. Egypt’s CE (in the ‘scarf’ case) and Saudi Arabia’s DM (in the Dammam case) resorted to traditional textual sources, Qur’an and hadith, as well as some classical law (fiqh).

Separately, Diwan al-Mazalim developed a remarkable system of remedies anchored in the tripartite formula of the French law of torts and adjusted the French doctrine in a surprisingly creative manner, which includes administrative contracts. And in a multi-religious country like Lebanon, the CEL recognized ‘religious public order’ to prohibit saying mass in a house not properly acknowledged by the state-recognized communities as one of theirs.

Administrative courts face their own challenges in the Middle East. They protect the rule of law as they can, while hemmed in by both the ambient authoritarianism and the religious-sectarian straitjackets. In doing so, their aggiornamento can be surprisingly creative to the comparativist.
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Chapter 6

Units and Methods of Comparison


Marco D’alberti



6.1 A ‘World of Shadows’: Early Comparison in Courts Since the Sixteenth Century

In order to examine the units and methods of comparison in administrative law, an historical analysis of the changes of legal systems and comparative approaches in this field is indispensable. This chapter will mainly deal with France, Great Britain, the US, and Italy, with some hints at other national legal systems. It will also pay attention to the supranational legal context—mainly European Union (EU) law and global law—which has expanded since the 1990s. As the chapter will show, comparison concerning these legal orders has significantly changed over time due to their transformations. At the same time, comparison has influenced those changes.

Legal comparison emerged over the course of the late nineteenth and the early twentieth centuries, mainly thanks to academic contributions. The first International Conference of Comparative Law took place in Paris in 1900. At the forefront of comparison was private law. Promoters of the Conference were Edouard Lambert and Raymond Saleilles, two distinguished scholars who mainly dealt with private law.

But none should ignore that there had been since at least the sixteenth century a sort of hidden comparison, consisting of a dialogue between diverse legal experiences, mainly thanks to the judges, a dialogue that has remained—as Gino Gorla has underlined—in the ‘world of shadows’ (Gorla 1981a, 875 ff.; Gorla 1981b, 901 ff.). This dialogue developed within an almost uniform legal context characterized by a common European law, of which both the English and the Continental systems were part. The dialogue contributed to strengthening that context. Here legal comparison played the role of ‘comparatio-communicatio’. In other words, it was an instrument aimed at further unifying European law.

This ancient and hidden comparison can also be found in disputes concerning public administration. For instance, English courts applied, since the sixteenth century, the principle of natural justice in their review of administrative action. The principle included the right to be heard: if an administrative agency adopted a restrictive measure without having previously heard the addressee of it, the measure could be set aside in court (Craig 2015, 25 ff.).

Since the same period, in Continental Europe the Italian superior courts applied the principle of ‘citatio defensio’ in cases concerning administrative action. The outcome was quite similar to the one reached applying the right to be heard: an act of a public administration that impaired a private person’s right or interest could be quashed in court if the person had not received adequate guarantees of defense prior to the adoption of the administrative act (Gorla 1982, 629 ff.).

Evidently, a dialogue between judges—not only English and Italian—had taken place and had probably involved legal practitioners as well. In the judgments of the Italian courts from the sixteenth to the eighteenth century, numerous citations of foreign courts of justice can be found. It is likely that the dialogue had occurred in form of a mutual silent borrowing. Anyhow, it demonstrated the transnational spirit of the courts.

To conclude on the point, judges and legal practitioners made this ancient comparison in administrative matters. The context was a common European law. Units of comparison were some issues (decision-making procedures) and principles (natural justice in diverse shapes) that would become crucial in administrative law. Comparison was not only an intellectual exercise but immediately became judge-made law.

6.2 Legal Comparison Since the Nineteenth Century: Distance and Opposition Between National Jurisdictions

The context of a common European law gradually disappeared. Nation-states gained a growing sovereignty after the Peace of Westphalia of 1648. The nineteenth century was the age of national codifications in private law. Administrative law was not codified but it assumed very different forms and contents in the various states. It was the law of the national governments. In particular, there was considerable distance between the two main systems of administrative law of that time: the French and the English.

In France, a strong and highly centralized and hierarchical public administration had grown at least since the sixteenth and the seventeenth centuries. Public agents had enormous powers and privileges based on rules very different from private law in fields such as police, public order, and public security: rules that would gradually become the French droit administratif. The Edit de Saint Germain of 1641 forbade the ordinary courts of justice from deciding disputes concerning the state, the administration, and the government: administrative law cases were solved by the administration itself or by special courts.

In England, on the contrary, administrative agencies had relevant powers as well, such as compulsory purchase, planning, and public security, but these powers were not conceived as based on an autonomous law different from the ordinary law of the land: they were mere derogations from the ordinary law. Disputes concerning public administration were solved by the ordinary courts.

These distances between the English and the French administrative systems mostly stemmed from the different conceptions of public power that had been developing in the two legal orders.

On the one hand, the French tradition, since the Middle Ages, had been based on souveraineté non judiciaire and puissance publique. The statesman acted according to authority and to special rules granting him prerogative powers. Justice was separate from his decision-making process and was rendered only subsequently—in response to actions brought against the administrative decisions—by the administration itself or by special courts of justice distinct from the ordinary courts.

On the other hand, the English tradition, since the Magna Carta, was based on the idea of liberty and of a tight connection between public administration and justice. The statesman acted according to justice. He did not need a special law. He complied with the ordinary law of the land and the principle of natural justice that entails impartiality and fair procedures put in place prior to the adoption of orders or rules. Judicial review of the orders and rules was an extrema ratio, since justice was already within the administrative decision process (Barret-Kriegel 1986).

At the end of the nineteenth century, academic comparison developed in administrative law. Legal scholars paid attention mainly to stressing similarities and differences between various national systems, no longer communicating with one another. The emphasis on the distance and opposition between national legal systems initially prevailed. Albert Venn Dicey, with a rather apologetic approach based on British pride, would contrast the virtues of the English system and its rule of law—at odds with privileges of public authorities—with the sins of the French droit administratif that instead allowed public administration to exercise inacceptable prerogatives. The opposition was evident. Dicey emphasized a ‘contrast between administrative law as it exists in France…and the notions of equality before the law of the land which are firmly established in modern England’ (Dicey 1959 [1885], 332). The Victorian scholar added that ‘droit administratif…rests on ideas foreign to the fundamental assumptions of our English common law, and especially to what we have termed rule of law’ (ibid, 329).

The rule of law, according to Dicey, assumes three different meanings that each show the contrast to the French legal experience. First, the rule of law tends to exclude excessive discretionary power of administrative agencies that, on the contrary, is highly diffused in France. In particular, Dicey wrote that Voltaire, leaving France for England, felt that he was abandoning the ‘realm of despotism’ to go to a land where men were ruled by the law and were not in the hands of capricious public powers (ibid, ch. 4).

Secondly, the rule of law means that every man, of whatever social status, is governed by the ordinary law of the realm and by the jurisdiction of the ordinary courts. Any public authority, from the Queen to the humblest public officer, and any person is subject to a common law and is responsible in case of infringement. Here lies the difference with the French droit administratif that instead is a special law based on pouvoirs exorbitants of administrative agencies and on special courts of justice, such as the Conseil d’Etat.

Thirdly, the rule of law entails that the constitutional principles, such as personal liberty or freedom of speech, do not rest on general proclamations or declarations, often not implemented as happens in France, but they are the result of judge-made law that ensures a tight connection between rights and effective remedies.

Actually, the reality was quite different from Dicey’s theoretical assumptions. The British administrative agencies did have some prerogatives, privileges, and broad discretionary powers and the Crown was not liable for torts: this was certainly not in harmony with the rule of law described by Dicey and with the value of equality before the law. In addition, special rules distinct from the ordinary law of the land were already in place, mainly introduced by delegated legislation and administrative tribunals (Carr 1921; Robson 1928). Nonetheless, Dicey’s opinions dominated the French-English comparison over an extended period of time, perhaps reflecting the national pride with which Dicey defended his land’s rule of law—despite its limits—against the purportedly arbitrary traits of the French droit administratif.

An opposite national pride emerged in France, this one stressing the alleged superiority of the French administrative system vis-à-vis the English experience. At least until the 1930s, French scholars sometimes stressed the primacy of the droit administratif vis-à-vis the ‘pratiques administratives anglo-saxonnes’ (Berthélemy 1931, 360 ff.). In other words, only the former would be a true legal system while the latter could not reach the dignity of law.

Of course, some prominent French authors had admired the liberty on which the English legal system was based. Alexis de Tocqueville had contrasted England and the US, on the one hand, and France, on the other hand, stressing the spirit of freedom of the British and the American legal systems and the excessive centralization and concentration of power in France (Tocqueville 1835; Tocqueville 1840; Tocqueville 1856). Alexandre Vivien had held that the English and American administrative agencies had limited powers, strictly determined by detailed statutes, while French public administration exercised broad discretionary and intrusive powers due to vague statutes (Vivien 1852 [1845], 16 ff.).

Nonetheless, opposition between France and England, and between French and British scholars, continued. More generally, opposition put in contrast Continental Europe, on the one side, with England and other common law systems, on the other side. After the American Revolution, opposition also emerged between England and the US due to their political conflict. Some American states forbade the quoting of English legal sources in court until the mid-nineteenth century and French sources were often referred to (Pound 1915, 390 ff.). Afterwards, the US resumed their close relations with the mother country.

In this period, the main units of legal comparison were the different national jurisdictions, seen in their overall structure. The political and ideological context did matter and—as has been said—transformed the objective differences between diverse jurisdictions into a radical opposition.

6.3 Comparison and Convergence: The Twentieth Century until the 1980s

Since the beginning of the twentieth century, positive law gradually changed. France—and other Continental countries that had followed the French model, such as Italy—reduced the original authoritarian stance of its droit administratif. Puissance publique began to be flanked by service public: public administration was no longer exclusively authority and command, but also services and utilities for the citizens, such as public education, transportation, and lighting of the cities’ streets and squares. The theory and practice of service public had a remarkable relevance in France and in other Continental European countries, not without similarities to the English tradition of social welfare.1 The Conseil d’Etat progressively expanded the grounds of judicial review of administrative action and the protection of citizens’ rights. Public administration began to use ordinary law much more than in the past, mainly entering into contracts and agreements with private persons: ordinary law steadily expanded in continental administrative action. England and other common law countries continued their strong tradition of procedural guarantees but gave more space to judicial review; the traditional non-liability for tort of administrative agencies—that did not exist in France—was repealed by the Crown Proceeding Act of 1947.

Thus, original distances were attenuated. This was the outcome of many factors. Academic comparison certainly contributed to reducing the distance and opposition between various legal systems and began to support convergence.

For example, some Italian scholars attentively studied foreign systems. As early as the beginning of the last century, Federico Cammeo had devoted an interesting essay to American administrative law. He had stressed certain shortcomings, such as the spoils system or the inefficiency of administrative and parliamentary controls. At the same time, he had underlined the qualities of the American academic contributions concerning administrative law, mainly made by Ernst Freund and Frank Goodnow, and some similarities between the grounds of judicial review in the US and in Continental Europe (Cammeo 1895, 81 ff.). In the 1930s, Massimo Severo Giannini took into consideration the American academic debate to build his pluralistic conception of administrative discretionary power: he cited, among others, Freund, Pound, Laski, Dickinson, Dimok, and Sigler (Giannini 1939, 9–10).

Moreover, some common lawyers, abandoning Dicey’s ideas, showed sincere admiration for the French droit administratif. Perhaps most prominent in this group was Harold Laski, who criticized the excessive limitation of administrative responsibility in Great Britain and the US, suggesting instead that the liberal French jurisprudence of the Conseil d’Etat should be followed (Laski 1919). In fact, special powers and privileges of British administrative agencies had grown without adequate judicial control, while the Conseil d’Etat had begun to reduce administrative powers since at least the 1870s. The attention paid to other legal systems, at times the admiration for foreign legal features, did not remain exclusively in the boundaries of theoretical discourse but also reinforced the tendency towards convergence in the legal systems themselves. In the decades following the Second World War, comparisons in administrative law developed impressively. Jean Rivero and Guy Braibant in France, Aldo Piras in Italy, Sir William Wade and Bernard Schwartz in the Anglo-American context: these are only some of the many protagonists of academic comparative administrative law before the 1980s (Rivero 1969; Braibant 1969–70; Piras 1971; Schwartz and Wade 1972). Thanks to their contributions, the idea of convergence between the different national legal systems was further reinforced.

Academic comparisons have dealt mainly with national jurisdictions. The range of jurisdictions compared has broadened: René David’s Grands Systèmes included the Roman-Germanic family, Anglo-American common law, socialist legal systems, Muslim law, Indian law, Far East legal orders, and the legal experiences of Africa and Madagascar (David 1964).

The general features of various legal systems have become the most relevant issues of the comparative analysis. In particular, some common lawyers have stressed the relevant and efficient role played by special administrative courts—mainly the French Conseil d’Etat. Legal control of administrative action was often more intense than in Great Britain or the US and thus, from this perspective, ensured a superior safeguard of citizens’ rights vis-à-vis administrative power (Schwartz 1954), even if ex post, since judicial review intervenes after the adoption of the administrative measure. At the same time, some scholars from civil law countries underlined the importance of British and American administrative procedures as a remedy to attenuate administrative power through participatory guarantees, serving as an ex ante remedy, since administrative procedures intervene before the adoption of the administrative decision or rule.2 This comparison is likely to have contributed to the gradual development in Anglo-Saxon and Continental European administrative laws of both ex ante—non-judicial—remedies and ex post—judicial—remedies for the protection of citizens’ rights.

Moreover, Continental European scholars looked with growing interest at the American independent agencies, which appeared as an effective instrument in matters where particular expertise and substantial autonomy from government are required, such as financial markets, telecommunications, or energy. Academic contributions on independent agencies have influenced reforms aimed at introducing these peculiar administrations in Continental European systems and in other countries. Even in France, where the constitution establishes that ‘Le Gouvernement…dispose de l’administration’ (Article 20), independent agencies have become part of the administrative system (Gaudemet 1981, 117–30; Chevallier 1986, 3254 ff.; Colliard and Timsit 1988; Gentot 1991).

Academic comparison has been flanked by legislative comparison and by a new wave of judicial comparison. The Société de legislation comparée was established in 1869, thanks to Édouard Laboulaye, with the aim of remodelling and improving various branches of national legislation based on the comparative analysis of the statutes in force in other states. In the second half of the twentieth century, there were numerous cases of statutes approved in some countries following the model of foreign legislation. For example, German antitrust law that entered into force in the 1950s was modelled on the American Sherman Act of 1890. French statutes concerning administrative procedures were inspired, starting from the 1970s, by the American Administrative Procedure Act of 1946.

As to judicial comparison, the dialogue between the courts of justice has been growing. The techniques of judicial review of administrative discretion have become more similar to one another. An intrinsic control of the courts—ordinary and administrative—on the reasonableness and proportionality of the administrative action has been exercised by several European national courts, by the EU Court of Justice, by the Court of Strasbourg, and by American courts. In addition, British and American judges have strengthened their traditional process review on administrative measures that can be traced back to the ancient case law based on natural justice. At the same time, these judges have developed a substantive review, consisting in a strict analysis of the contents of the administrative measures that resembles the Continental European judicial control on détournement de pouvoir or irrationality of administrative decisions. Convergence has been reinforced even more.

6.4 Globalizing the Context of Comparison: The 1990s to Today

The legal context has dramatically changed since the last decade of the twentieth century. Law—not only administrative law—has experienced a ‘new landscape’ (Grossi 2007, 254). Its main features are the primacy of EU law and the emergence of a global law (Kinsbury, Stewart, and Krisch 2005; Cassese 2012). The Treaty of Rome on the European Economic Community entered into force in 1957 but the primacy of Community (now Union) law was affirmed in the mid-1980s, thanks to the judgments of the Court of Justice and the superior courts of the Member States. Global law emerged more vigorously from the 1990s, in the wake of a growing number of supranational norms, such as the agreements on world trade and the establishment of the World Trade Organization (WTO), and the global regulations on sectors like electronic communications, food safety, and the environment.

This new global landscape has a significant effect on administrative law, perhaps even more than on private law. National administrative laws have contributed to this broadened context while at the same time being influenced by it, which enhances the convergence between national systems. Previous convergence was mainly ‘horizontal’, based on the comparative work of the courts and the scholars. Now it has become a ‘vertical’ convergence as well, under the influence of the expanded supranational context.

Within the EU, this supranational law has produced a remarkable homogenization of the Member States’ administrative law. First, EU law contains several detailed norms that have been implemented by the Member States, most particularly in the area of public procurement applicable to a great part of the contracts entered into by public administrations.3 The national statutes and regulations that have implemented EU directives in this area are not identical but quite similar to one another. There are also detailed European rules on several other sectors, such as energy, telecommunications, postal services, public transportation, financial markets, competition, and environment.

Second, EU law provides for some legal instruments and regimes that have become common to several Member States. For example, a ‘general authorization’ regime now operates in some sectors, such as electronic communications, replacing the previous administrative authorization that was needed to start an economic activity. Under the new regime, a mere private notice is sufficient to commence the activity: the ex ante administrative power to authorize has been removed and public administration retains only an ex post power of control over the correctness of the private activity.4

In addition, EU law is based on principles that have been received or enhanced in the Member States. It is the case, inter alia, of the principle of proportionality, according to which an administrative measure, in order to be legitimate, must be adequate to its end, necessary and proportionate in the narrow sense. Born in Prussia and Germany, this principle has been transplanted to the European Union and from there it has reached the Member States, even those that had not recognized it in the past. Proportionality has become a quite relevant head of national judicial review of administrative action. The European precautionary principle too has become a principle of national administrative law systems: an administrative measure can restrict private activities if it is plausible or probable that they can harm public health or the environment, even though there is no scientific certainty about the risks that the private activities can provoke. There is a connection between precaution and proportionality: the administrative measures aimed at avoiding harmful consequences stemming from private activities must be proportionate and must not excessively impinge upon the private sphere.

Effectiveness of judicial review is another relevant principle in EU law, mainly thanks to the Court of Justice. It has enhanced citizens’ guarantees vis-à-vis administrative agencies in the Member States, as in the case of preliminary relief. Effectiveness of judicial review and proportionality as a criterion used by the courts of justice for an intense review of administrative action have certainly strengthened guarantees in national trials. Additionally, the principle of reason-giving has acquired a substantial importance in EU law. The Treaty on the Functioning of the European Union (TFEU) establishes that ‘legal acts shall state the reasons on which they are based’ (Article 296, paragraph 2). ‘Legal acts’ include particular and general acts, comprising legislative acts as well when the legal act is adopted by legislative procedure (Article 289, paragraph 3). Therefore, the principle of reason-giving has a broad scope. The principle of transparency must be added. The European Union ‘shall have the support of an open…administration’ (Article 298, paragraph 1). Both reason-giving and transparency have been introduced or reinforced in the Member States of the Union, with different levels of intensity.

Moreover, one cannot forget the relevance given by EU law to the formula of the independent agency. The European Central Bank (ECB) and the national central banks are independent authorities that cannot ‘seek or take instructions from Union institutions, bodies, offices or agencies, from any government of a member state or from any other body. The Union institutions, bodies, offices or agencies and the governments of the member states undertake to respect this principle and not to seek to influence the members of the decision-making bodies of the European Central Bank or of the national central banks in the performance of their tasks’ (Article 130 TFEU). The authorities established to exercise financial supervision after the global crisis of 2008 are independent as well.5 In addition, European directives and regulations laid down that the national agencies competent for competition enforcement and the regulation of electronic communication and energy must be independent from governments.6 Consequently, some national agencies have either acquired independence from the executive power or strengthened it, as in France, where the Conseil de la concurrence has been replaced by the Autorité de la concurrence that has more powers and a stronger independence from government.

EU law has recognized substantial safeguards to economic liberties that are the pillars of the original Community. This has contributed to support national statutes and policies of liberalization, inter alia in the fields of financial markets, energy, and telecommunications. At the same time, EU law has gradually ensured a proper balance between the safeguard of economic liberties and the protection of non-economic fundamental rights. Accordingly, national liberalizations of economic sectors, such as energy, have granted guarantees not only to new undertakings but to consumers as well. Competition enforcement has at times protected citizens’ rights such as the right to health: antitrust decisions in the pharmaceutical sector have, for example, reduced the price of drugs for serious diseases, supported innovation, and permitted a broader use of generic drugs. This has happened in both EU law and national laws.

Finally, it is worth noting that EU law has reduced the sphere of authoritative powers of public administration. For instance, the Court of Justice, in order to broaden the freedom of movement for workers, has limited the authoritative powers to those tightly connected with the sovereignty of states—such as police, defence, and taxation—holding that only the servants vested with these powers are included in the ‘employment in the public service’ to which the freedom of movement does not apply (Article 45, paragraph 4 TFEU). Moreover, public utilities, the services of general economic interests, ruled by private law, have acquired an utmost importance. All this has contributed to expanding the use of private law by national administrations.

In addition, the impact of the European Convention on Human Rights (ECHR) on national administrative laws must be considered. For instance, the principle of fair trial has been applied not only to judicial proceedings but also to administrative procedures, with the consequent strengthening of participatory guarantees (Article 6 ECHR). These safeguards have acquired a particular relevance in administrative procedures leading to sanctions adopted by independent agencies, since the Court of Strasbourg held that these sanctions are criminal in nature. Therefore, substantial safeguards must be given to the addresses of the sanctions to be adopted by the national independent agencies: inter alia, the separation between the bodies responsible for the investigation and the body responsible for deciding; and the principle of ne bis in idem.7

Global law also substantially affects national administrative law systems. It is no accident that a new scientific movement has emerged in recent years under the name of ‘global administrative law’ (Kinsbury, Stewart, and Krisch 2005; Cassese 2012). Global law includes all the regulations issued in the global space: those adopted by international organizations; by transnational networks composed of national regulators; by hybrid regulatory bodies composed of public and private members; by non-governmental organizations (NGOs); by states when applying supranational norms. Global law also includes lex mercatoria, a private legal regime mainly consisting in transnational contracts. Member states of the WTO must respect the international agreements on free trade. States that ratified the Aarhus Convention on the protection of the environment must observe its rules. National public administrations must comply with global regulatory schemes in numerous sectors, such as food safety or internet. Relevant principles are contained in these supranational agreements and regulations, such as transparency and participation to public decisions. All this has an impact on national administrative laws, even though it is still much weaker than the one stemming from EU law in the European context. Global law has certainly enhanced the role of contracts and private law in public administration’s activities: the broad scope of the new lex mercatoria, a private legal regime, confirms this tendency.

Is there room for comparison in this increasingly globalized context? If there is, what are the appropriate units of comparison?

6.5 Units and Methods of Comparison in the Global Context

Some scholars have held that the tendency towards legal unification or homogenization, reinforced by the ‘vertical’ convergence stemming from supranational law, would contract the space of comparative law, since legal comparison would lose its main prerequisite, i.e. differences between national legal systems.8

In fact, legal comparison has continued and has much increased in the period in which the global context has grown, since the 1990s. Comparative administrative law, in particular, has broadened its scope. Many new academic initiatives have emerged or have acquired more importance. Among them, the European Public Law Organization has paid the utmost attention to comparative administrative law. The same can be said of the International Society of Public Law. More specifically, Yale Law School has organized two international conferences on comparative administrative law in the last ten years9 and has contributed to setting up a robust group of scholars specialized in the field. The dialogue between national and supranational courts on administrative law issues has been enhanced.

Thus, comparative administrative law has expanded within the global context. What about the units of comparison?

First, even though convergence has definitely prevailed in the long run, differences between various legal systems persist, both in the EU and, above all, in the global context, where homogenization is weaker. For example, the general principle of participation continues to have a broader scope in the US, where it applies not only to adjudication but also to rule-making procedures, while in other legal systems, such as Great Britain or France or Australia, rule-making still suffers from weaker participatory safeguards. With regard to reason-giving, British administrative agencies are not subjected to a general duty to give reasons, while in the US agencies have a ‘ubiquitous obligation to give reasons’.10 Moreover, administrative transparency has expanded in many countries, thanks also to the European and global dynamic, but it has different dimensions and foundations in the national systems. For instance, in the US and in Great Britain, transparency has a broad scope thanks to Freedom of Information Acts that are based on the foundation of enlarging citizens’ participation to administrative action.11 In Italy, transparency has been extended by anticorruption statutes: therefore, the main aim of this extension is to prevent bribery and other illicit behaviours.12

The principle of proportionality has expanded everywhere and is applied in judicial review of administrative action in all the continents (Barak 2012). However, national and supranational courts often use it in different ways. Sometimes a more structured test is applied: first, judges check whether the administrative measure is suitable to meet its aim; secondly, they verify if the measure is necessary since alternative less restrictive measures cannot be put in act; thirdly, judges control the measure’s proportionality in the narrow sense, checking if it brings about more advantages than disadvantages. At times, less structured tests are used.

Effectiveness of judicial review is a general principle in EU law and a robust tendency in global law, as results from the active role of some international courts: the Inter-American Court of Human Rights, for example, has effectively protected the rights of indigenous communities adversely affected by multinational companies in Latin America. Judicial review has broadened its scope and intensity in many countries, but with differences in concrete implementation. Continental European courts have a longer tradition of intense review. British courts began with a process review based on natural justice in ancient times, while since the nineteenth until mid-twentieth century there have been phases of weaker review; the second half of the last century witnessed an increasing intensity in judicial control. American courts chose a deferential attitude on questions of statutory interpretation with the well-known Chevron doctrine, although that deference has at times been flanked by forms of hard look review on questions of policy implementation (Pierce, Jr 2010, I, 155 ff., 240 ff.; Mashaw 2018, 104 ff.).

Independent agencies have a longstanding tradition in common law countries, but are now widespread all over the world,13 though again, with some differences. For instance, in Continental Europe some dysfunctions have occurred in the appointment of the members of the boards due to excessive political interference, while Great Britain seems to have confirmed a resilient culture of independence.

Consequently, convergence between national systems undeniably prevails but differences remain. Therefore, the traditional prerequisite of legal comparison, i.e. dissimilarities between national legal systems, has not disappeared. Units of comparison are mainly: the diverse jurisdictions generally considered; some crucial issues, such as participation or transparency; and rules governing particular sectors, like financial markets or energy. Thus, there are different approaches to legal comparison: a systemic one, resulting in the comparative analysis of diverse jurisdictions taken as a whole; an issue-based approach, concerning specific legal features, such as administrative agencies, administrative procedures, or judicial review of administrative action; a sectoral approach, regarding particular fields, like environmental law, competition law, or transportation law. Obviously, these approaches are often intertwined with one another: for instance, a systemic approach can be mainly focused on particular features or fields (Cane 2016; D’Alberti 2019; Napolitano 2007).

Moreover, in the global context, the units of comparison have acquired a wider scope. Even in cases where convergence between rules of different national systems has been significant, comparison maintains its remarkable role. For instance, rules on transparency and the right to access to public data are markedly similar in several countries but their foundations are different. As has been said, American and British Freedom of Information Acts are based on the idea of strengthening participation to, and control of, decision-making and rule-making procedures. Italian statutes on transparency were established on the same idea but are now mainly aimed at combatting corruption. Here comparison is concerned with differences in context and allowing us to understand the diverse objectives and backgrounds of similar rules in different systems.

In addition, supranational legal orders, such as EU law or global law, must be examined through a comparative lens. Comparison can be made between national and supranational legal systems, in order to identify similarities and differences: more generally, in order to distinguish the institutional structure of supranational legal orders and those of states. From this perspective, comparison has been and is useful to understand EU law and global law. In particular, comparison has helped us to avoid the error of applying to EU institutions conceptual categories and legal characteristics more properly belonging to states. Some values are proclaimed as common to the Union and the Member States. Article 2 of the Treaty on the European Union (TEU) establishes that:

The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities. These values are common to the member states in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and equality between women and men prevail.

At the same time, the features of the Union and the states are absolutely different from each other. The Union does not know some traditional characteristics of the states, such as the separation of powers; the hierarchy of the sources of law; the distinction between politics and administration; and has quite different mechanisms of compliance with the rules.

The same ‘common’ values mentioned above are operationalized in different ways in the Union and the Member States. The Union’s democracy is based more on participation than on representation. The safeguard of freedoms is ensured differently, as occurs for the balance between economic liberties and social rights, the latter having being usually more protected in the Member States. The comparative method can help identify similarities and differences between EU and state legal systems. Union law’s peculiarities can be seen more clearly. The critiques levelled against the Union, precisely because it lacks the usual traits of a state, appear to be mistaken: the Union, as a different legal order, cannot have those traits.

But there is more. One cannot forget that legal comparison traces back to a time when there was arguably a common law in the European landscape. The original act of comparison—mainly made by judges—worked in a context that was not yet fragmented and state-oriented. This historical fact is sufficient to reject the opinions of those who link inexorably comparison with the analysis of different jurisdictions as its main raison d’être. With a return to a context of communicating legal orders, comparison arguably is returning to its roots. It operates where convergence is expanding and helps this expansion.

For instance, Article 6, paragraph 3 TEU provides:

Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common to the member states, shall constitute general principles of the Union’s law.

It is clear that, in order to identify the fundamental rights as they result from the constitutional traditions common to the Member States, a comparative analysis on the protection of rights in the national constitutional systems, on the historical traditions of this protection, and on the existence of common safeguards, is required. This indispensable comparison is aimed at strengthening general principles based on the protection of rights in EU law.

Here comparison is not only concerned with similarities and differences between diverse jurisdictions but it also links together national legal orders and the supranational EU system with the aim of building a common European law significantly founded on the safeguard of European citizens’ rights. It is mainly a judicial comparison carried out by the Courts of Luxembourg and Strasbourg, and the comparative analysis directly leads to applying positive norms. The theoretical exercise is tightly connected with the identification of rights and principles of law, and the resolution of cases. It resembles, from this perspective, the ancient and hidden comparison of the sixteenth century.

Finally, it is worthwhile mentioning a norm of the Italian code on administrative trial according to which administrative courts—i.e. regional courts in the first instance and the Council of State on appeal—must ensure full and effective protection of rights according to the principles of the constitution and of ‘European law’ (Article 1, legislative decree no. 104/2010). The term ‘European law’ here has a broad scope, meaning EU law, the ECHR, the Charter of Fundamental Rights of the European Union, as well as Member States’ laws. Therefore, administrative courts, with the aim of guaranteeing an effective judicial review, can import remedies based on principles provided for by the supranational European system and by other Member States. These remedies can either fill gaps in Italian administrative law or strengthen insufficient forms of rights protection. This results in a better harmonization within the European legal order broadly conceived. Again, this is reminiscent of the early and ancient judicial comparison.

6.6 Conclusion: Units of Comparison Enriched

Scholars and judges have always been the main actors of comparison in all the fields of law. As to administrative law, comparison started in courts in an almost hidden form from the sixteenth century. As has been said, the principle of natural justice was applied by English and Italian judges with the aim of defending citizens’ interests and rights before the administrative measure was adopted: an ancient form of adversary procedure. Scholars have been the protagonists of comparison since the end of the nineteenth century and the beginning of the twentieth century. Legislators have gradually become more attentive to comparison mainly under the influence of legal scholars.

Units of legal comparison in administrative law have expanded over time. Specific features and instruments in different national systems were the first objects taken into consideration in the original judicial comparison: above all, the right to be heard and citatio-defensio.

It was only after the nineteenth-century codifications, as well as the development of different systems of administrative law in various states, that national jurisdictions in their overall structure became the main units of comparison. National jurisdictions taken as a whole, along with specific matters as similarly or differently ruled in diverse systems, were both taken into consideration: thus, for instance, judicial review has always been one of the main features for comparison seen in the general context of the different national jurisdictions. However, the ambit of jurisdictions compared has broadened: for example, after having been concentrated on Anglo-American and Continental European systems, comparison has encompassed many other legal orders, such as those of Africa and Asia. Nonetheless, the traditional geographical areas of comparison have remained the crucial ones.

The analysis of similarities and differences between the various national systems has not been limited to examining the rules posed by primary or subordinate legislation or case law; rather, it has also considered the reasons on which specific rules or judgments were or are based. For instance, almost identical rules can have diverse roots and foundations. The example of the rules on administrative transparency, discussed above, seems to be telling. As has been said, there are evident analogies between the US and UK Freedom of Information Acts, on the one hand, and the Italian rules on access to administrative documents and information. Nonetheless, the foundations of the rules are significantly different. Thus, not only rules and judgments but also their background are, and must be, units of comparison in order to understand the extent of similarities between national systems.

Moreover, political and cultural contexts and connections matter. Noteworthy is the story of the relationship between French and American administrative law, and more generally between the two countries’ legal systems. One cannot forget the alliance between the thirteen American colonies and France in the American war of independence from England. This political friendship explains why, during the first half of the nineteenth century, American law sometimes drew upon civil law, and particularly upon French law. In some American states—such as New Jersey, Kentucky, and New Hampshire—statutes prevented courts from founding their decisions on common law sources. American courts often cited French decisions and academic contributions: Pothier, Domat, Émérigon, Valin, and Cujas were frequently mentioned (Pound 1915, 390 ff.; Stein 1988, 411 ff.). Things changed in the second half of the nineteenth century when the common law tradition reasserted itself and the American regulatory state assumed different traits relative to the French étatisme. Nonetheless, a substantial cultural connection remained. As to administrative law, as has been said, prominent American scholars, such as Garner and Schwartz, have underlined the importance of Conseil d’État jurisprudence (Garner 1924, 597 ff.; Schwartz 1954). In France, several scholars have highlighted the dilution of public power ensured by American constitutional and administrative law: from Tocqueville to recent times, when his opinions have been partly resumed (Cohen-Tanugi 1985). It is extremely interesting that French administrative law has in the end accepted—following the American influence—independent agencies and antitrust enforcement that had been at odds with its traditions.

Comparison continues in the broadened legal context of the last several decades. In Europe, EU law has a significant impact on national laws, while the influence of global regulations on national systems has been less intense but still significant. This is more evident in some sectors, such as regulation of financial markets, electronic communications including the internet, energy, and environment. Common general principles have been strengthened thanks to the migration of such concepts as proportionality, precaution, transparency, and participation.

Even in this new context, however, differences among national systems persist, which means that the basic units of comparison are still national jurisdictions and some of their crucial features, such as administrative agencies and procedures, judicial review of administrative action, and principles of administrative law. Additional units have emerged—as has been said—like the relationship between supranational and national legal orders. But in this new context the dialogue between scholars and judges has arguably expanded, acting as a factor reinforcing convergence that—as has been said—is prevailing in the long run. From this perspective, there is more than an analogy with the ancient comparison that took place before the eclipse of the common European law. Now the eclipse might be over.

The present dynamic of convergence refers mainly to some essential features of administrative law: more ordinary law and less special privileges of public administrations; double remedies for citizens’ rights (ex ante and ex post guarantees relative to administrative decision) entailing a broader administrative justice; and administrative independence from politics and its uncertainties, due to a growing relevance of independent agencies.

This convergence, enhanced through the commitment of scholars and judges, may constitute a shield against resurging nationalism, state sovereignty nostalgia, and re-emerging authoritarian regimes. A comparative law born in the courts and academia might contrast with unacceptable domestic tendencies supported by some politicians.
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Chapter 7

Comparison within Multi-Level Polities and Governance Regimes


Jacques Ziller



7.1 Introduction

This chapter is devoted to comparison in multi-level polities and governance regimes. Let us recall that the perspective is that of a Handbook of comparative administrative law, more precisely of its Part II on methodology, where the relationship between legal methodologies on the one hand, and social/political science and economic methodologies on the other should be explored with a view to promoting truly interdisciplinary research. The title of this chapter raises at least two questions to which there is no single, straightforward and commonly shared answer: what is comparison in administrative law? And what is a multi-level polity and governance regime? This introduction will therefore present my personal answers to those questions, which are certainly highly debatable but explain my choice to focus on three aspects of the role and methods of administrative law comparison: in international public law and in global and regional intergovernmental organizations (Section 7.2), in the jurisprudence of the Court of Justice of the European Union (Section 7.3), and in EU legislation and rule-making (Section 7.4).

H Patrick Glenn, who was one of the most remarkable comparative lawyers at the turn of the twenty-first century, suggested that the ‘Aims of Comparative Law’ in the contemporary discipline were mainly three, i.e. ‘an instrument of learning and knowledge’, ‘an instrument of evolutionary and taxonomic science’, and ‘pragmatic and utilitarian aims’ and he concluded (Glenn 2012, 66):

This brief survey of the recent aims of comparative law reveals the present vulnerability of the discipline and the reasons for dissatisfaction with its stated aims. For while comparative law and comparative lawyers have succeeded in demonstrating the utility of comparative law, this has generally been for constructivist purposes and in a way which has lent support to the idea of the autonomy and exclusivity of national law.…At the level of regional or international harmonization the comparison would also be purposive and of limited duration.

As a matter of fact, the sole idea of a multi-level system where states are only one layer seems to contradict the idea of the autonomy and exclusivity of national law. Glenn then suggested a new approach of ‘Comparative Law as Comparison’, which is worthwhile quoting and thinking about:

There is…an English word ‘compear’ which means to appear or come together in a court of law, for purposes of peaceful resolution of a particular dispute, and without prejudice to ongoing difference. This ‘literal’ meaning of the word is remarkable, in contrast to present understanding of comparative law, in having no limitation in time or underlying, instrumental purpose. One brings together, and if there are tendencies to drift apart, one continues to bring together. The process of comparison would thus in no way imply uniformity. Indeed if anything it implies the reverse, that difference remain which must be somehow brought together, such that coexistence of difference is possible.

Glenn’s proposed approach to comparative law is quite similar to the concept of écart and between that the sinologist and philosopher François Jullien proposes to use instead of similarity (Jullien 2004); such a convergence of views should not be a surprise to the reader of Glenn’s reflections on the ‘Ying and Yang’ concept of Taoism and ‘Li and Fa’ in the Confucian legal tradition (Glenn 2000, 282–90), as Glenn, like Jullien, has also worked quite a lot for China. In terms of methodology of comparative law Glenn’s idea of bringing together while acknowledging difference is indeed opposed to the classical aim of comparative civil law that tends towards unification of principles and rules—as is being practised, amongst others, in the framework of Unidroit. The experience of Unidroit is particularly relevant to this chapter because this organization was established in 1926 as an auxiliary organ of the League of Nations whose purpose is ‘to study needs and methods for modernising, harmonising and co-ordinating private and in particular commercial law as between States and groups of States and to formulate uniform law instruments, principles and rules to achieve those objectives’ (emphasis added). After the Second World War the organization was re-founded on the basis of a multilateral treaty; thus, Unidroit may be considered as part of the global multi-level governance regimes. I certainly do not claim that Glenn’s new approach should simply replace the more traditional approach—and neither did Glenn, as far as I know.

Glenn’s new approach to comparative law is however more intellectually challenging than the traditional one, and it has already been applied in practice, albeit in a quite unconscious way. The first hint of such an approach is to be found in the wording of the EEC treaty of 1957 (now Treaty on the Functioning of the European Union, TFEU), where the word ‘approximation’ is used for the harmonization of Member States’ law in Articles 114 and 115 TFEU for the internal market, in Article 151 TFEU for the development of social policy, as well as in Articles 67, 81, and 82 for judicial cooperation. The 1957 Rome treaty was written in French, German, and Italian, and translated in Dutch; the French rapprochement, and the Italian ravvicinamento, which have been literally translated in the English version of 1972, make it clear that uniformity is not the aim, with more clarity than the German Angleichung and the dutch aanpassing. At any rate none of those words implies the aim of unification. Also, the concept of directive—which ‘shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods’ (Article 288 TFEU)—recalls the approaches of Glenn and Jullien. With the development of the common market in the 1970s the concept of mutual recognition also has become very significant. Mutual recognition has a fundamental role not only where there is no union-wide set of rules, but also in the Commission’s so-called new approach to approximation of the mid-1980s. In the new approach detailed comprehensive rules are supposed to be applied mainly to technical, health, and other standards, while legal rules should be designed and drafted mainly at the level of principles. The fact that many a directive is extremely detailed does not contradict the idea of ‘approximation’: indeed there are also regulations which, although ‘binding in [their] entirety and directly applicable in all Member States’ (Article 288 TFEU) leave room for specific Member States’ legal rules, as for instance the EU General Data Protection Regulation (GDPR) of 2016.

As if the issue to be dealt with were not complicated enough, the different understandings of the concept of ‘administrative law’, which varies from one state legal system to another—and often from one scholar to another—have to be taken into account (Ziller 2012, 127–38). First, even if the traditional distinction between ‘common law’ and ‘civil law’ legal systems were to be considered as relevant for other purposes than the organization of the legal profession and for certain principles and rules of courts’ procedure, that distinction is not relevant for the law of public administration/government agencies. Second, the scope of administrative law varies from a very wide one, including constitutional principles, contract law, liability, and property as is the case in French administrative law, to far more narrow ones where only the adjudication by public agencies, the applicable procedural rules, and its judicial review are considered to be administrative law, as was the case in the traditional German or Italian concepts up to the end of the twentieth century. Furthermore, it is often quite difficult to draw the line between the law applying to the substance of policies on the one hand, and the law applying to policy-making on the other hand; this is one reason why scholarship often makes a distinction between general administrative law and special administrative law. My position for this chapter is to use the broadest possible concept, which I think is in line with the choice of topics dealt with in this Handbook.

On the basis of my personal experience in comparative administrative law (Ziller 1993), in the science of administrative law at global and regional level, as well as on the basis of my own experience in EU law research and with the practice of EU institutions, I submit the following: administrative law comparison, which has been practised in international law and intergovernmental organizations for about a century without a profound reflection on the matter, has acquired its lettres de noblesse in the framework European integration. The question remains whether the administrative comparative law that we have known until today only responds to the traditional aims identified by Glenn or indeed follows the new approach he suggested.

As to the second question above, my understanding for this chapter is that the concept of multi-level polities and governance regimes which has been proposed by the editors refers to the institutional structures that are also the object of this Handbook’s Chapter 18 on supranational and transnational administrative institutions. The EU institutional structures are indeed the framework in which European administrative law is developing and global institutional structures such as UN agencies, the World Trade Organization (WTO), etc. the framework in which global administrative law is developing. There are however two main difficulties with that wording: first, the words ‘governance’ and ‘multi-level’ are being used more and more in legal literature, but without any clear definition and second, there is no clear and unquestioned definition of the concepts to which those words relate in political science. My choice for this chapter is to consider that the words ‘Multi-Level Polities and Governance Regimes’ apply especially well to global and regional inter-state organizations which have a solid structure of government that goes beyond simple permanent intergovernmental cooperation, with bodies of their own and where role splitting (dédoublement fonctionnel) of state representatives as analysed by Georges Scelle (Cassese 1990) is organized. The best examples at global level are, in chronological order, the International Labour Organisation (ILO), the League of Nations, the United Nations Organisation, and most UN agencies—whereas the WTO is to my view still too little structured and too little efficient to be considered as real multi-level governance regime; and at a regional level, the Council of Europe, the Organisation of American States, and the EU. Due to my limited expertise I will concentrate on the League of Nations and the UN at global level, on the Council of Europe and the EU at regional level, leaving it to the reader to verify to what extent my reflections may be extended to other organizations. True, the expression Multi-Level Polities and Governance Regimes could also apply to federal states; however the relative uniformity of administrative law in most of those states has the consequence that comparison in the framework of federal states concentrates on the micro-level, which I deem far less interesting for the purpose of this Handbook and its Part II.

7.2 Administrative Law Comparison in International Public Law and in Global and Regional Intergovernmental Organizations

This section’s purpose is first to briefly recall the role of comparative administrative law in international public law at global level, before verifying to what extent that role is different in a regional system such as the Council of Europe. Both have in common that they are mainly based on structured intergovernmental cooperation with a strong formal equality between member states and rather weak independent bodies—with the exception of European Court of Human Rights (ECtHR).

As is usually well known, Article 38(1) of the Statute of the International Court of Justice (ICJ)—which replaced the Statute of the Permanent Court of International Justice (PCJI) established with the League of Nations—provides that ‘[t]he Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply: a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; b. international custom, as evidence of a general practice accepted as law; c. the general principles of law recognized by civilized nations’. Comparative law is being used by practice and courts for all three of the primary sources of international law; however, maybe counterintuitively, the role of comparative law is less developed in establishing general principles of law as in interpreting treaties and in establishing the existence of an international custom. For the latter, comparison is central especially when it comes to demonstrate the existence of opinio juris, which is being deducted in the first place by the explicit or implicit acceptation of a custom by states, and in a secondary manner by the case law of courts, tribunals, and the practice of governmental bodies. For the interpretation of international treaties, the absence of obligatory jurisdiction of international courts usually has as a consequence that practitioners—including very often foreign affairs agencies—resort to the interpretation of domestic courts and if convenient to the results of a comparison between those interpretations.

As far as general principles of international law are concerned the following synthesis made by a reputed scholar of international law (Cassese 2001, 155–6) is worthwhile quoting extensively, especially in order to compare it to what will be said later about EU law.

In the nineteenth century and at the beginning of the twentieth century courts adjudicating disputes between States, faced with cases where no treaty or customary rule regulated the matter submitted to arbitration, felt it necessary to have recourse to some general principles common to the domestic legal systems of most countries (in that period that of course meant European countries plus some advanced States of other continents such as the USA). This was an adroit manner of filling legal gaps, thereby developing the then rudimentary and incomplete body of international law. They simply enunciated principles that had very general purport and which indisputably were common to all major Western legal systems. No State protested, which is not surprising since the courts applied general principles familiar to the States concerned.

The quotation above, albeit a brillant synthesis, is in itself not original, unlike the same author’s explanation of the practice of the PCJI after the adoption of its Statute in 1921 (Cassese 2001, 157).

[F]irst, the Court very seldom resorted to the [general] principles and, what is more important, it actually relied on principles of legal logic or general jurisprudence.…Second, the principles themselves were not identified through a detailed investigation of the legal systems of the various members of the international community. This, in itself, corroborates the view that they were actually not implied qua general principles obtaining in foro domestico, but as general tenets capable of being induced from the rules of international law or deduced from legal logic. Third, the principles resorted to were not indispensable for the final decisions of the case. They were only mentioned ad adjuvandum, that is, to bolster a proposition that could already be formulated on the basis of other rules or principles. When the ICJ replaced the PCIJ the new Court, and other courts, resorted event less frequently to these principles.

What is interesting for this chapter, is that Antonio Cassese—one of the main originators of the International Criminal Court—added that administrative law is one of the rare areas, with criminal law, where, on the contrary, courts—especially the United Nations Administrative Tribunal—do use comparative law in order to establish the existence of general principles (Cassese 2001, 157).

This being said, literature on the methods used by international administrative tribunals is relatively limited, and not very conclusive. As mentioned in a report on The Use of Domestic Law Principles in the Development of International Law (ILA 2016, 30): ‘there is lack of clarity on the methods used for identifying general principles and on whether those principles come from domestic law or from international law. Nevertheless, most of the general principles applied are found in domestic administrative or civil service regimes of many civil law systems (but also, in common law countries), in the area of contract law—e.g. force majeure, unjust enrichment, or estoppel—or even of conflict of laws. In some cases, the IATs just refer to previous decisions of other administrative tribunals.’ On the other hand, anecdotal oral evidence which I heard from members of international administrative tribunals and practising lawyers defending international civil servants confirms that indeed comparative law is being used by those tribunals; the question is how?

As far as UN agencies are concerned one may also ask if comparison in administrative law has a role in law- and policy-making. The existence of many programmes and organizations that deal with the reform of public administration, public service, and governance, such as the UN Department for Economic and Social Affairs (UNDESA), the World Bank Public Administration Modernization Project, or, at a somewhat less global level, the public governance department of the Organisation for Economic Co-operation and Development (OECD) might lead one to think that there is such a role for comparison. Indeed, one of the most commonly used methods of policy development is that of so-called ‘best-practices’. Whoever has participated in studies or exercises involving the description of best-practices knows that the methodology used has little in common with that of good quality comparative law: the mere fact that mainly achievements are considered and presented as success stories suffices to indicate that reflections on the conditions and failures of transplants—which are central to comparative law methodology—are not on the agenda. Furthermore, an indiscriminate use of quantitative indicators for the establishment of taxonomies which often are based on hidden agendas of a political kind is further discrediting the scientific nature of those endeavours. Clearly there are exceptions; in my experience this is only the case of some very costly research studies of interdisciplinary nature that are well funded, as well as comparative legal studies in the field of civil service management (e.g. SIGMA 1996).

A rather recent publication of the proceedings of a conference organized by the Swiss Institute of Comparative Law on Comparative Law and International Organizations confirms the above. Interestingly, the conference announcement, published by the Council of Europe European Commission for the efficiency of justice (CEPEJ) stated that ‘International organizations today are veritable laboratories of “living comparative law” where the practical implementation of comparative methods may be observed. In fact, the use of comparative law by international organizations occurs on several levels’. In the book, precise examples of the use in comparative law by international courts and in treaty making mainly come from the EU experience, while most of the chapters are proposals directed at practice and scholarship based upon the idea that ‘comparative legal cultural analysis can be applied to international law in general, IOs, substantive fields within international law, and to states’ domestic participation and implementation of international law and organizations’ (Picker, Heckendorn Urscheler, and Solenik 2014, 13 (emphasis added)).

The experience at regional level in the framework of the Council of Europe is different from that of international law and intergovernmental organizations at global level.

First, the ECtHR has long been making fairly systematic use of comparative law in its judgments. It appears that in the ECtHR, ‘comparative law analysis serves two main purposes: to inform and to persuade’ as mentioned by Judges of the Court, and according to the Deputy Registrar of the Court if there is a ‘crushing’ majority of Contracting Parties adopting a particular solution, it makes this solution very appealing to the judges (Dzehtsiarou 2010, 4). It has to be stressed that the ECtHR’s jurisprudence is only concerned with human rights law, which largely explains its use of comparative law (Örücü 2003). Human rights are limiting the exercise of discretionary powers, which is a core subject of administrative law. Interestingly, as is sometimes forgotten nowadays, the wording of Article 6 ECHR on fair trial seemed to exclude administrative law from its scope as it refers to ‘the determination of his civil rights and obligations or of any criminal charge’, the meaning of which comes out much more strongly in the French version that refers to ‘soit des contestations sur [ses] droits et obligations de caractère civil, soit du bien-fondé de toute accusation en matière pénale’, where the potential confusion on ‘civil rights’ is absent. The ECtHR’s jurisprudence has extended the scope of ‘criminal charge’ to procedures that lead to sanctions be they criminal, disciplinary, or administrative. Furthermore, a number of issues that pertain to administrative law in some Member States when they involve public administration, such as contracts, liability, and property are considered as civil rights in the sense of obligations de caractère civil in that jurisprudence. Even if the relevant jurisprudence usually does not make it explicit, the differences between legal systems with regard to both the scope of administrative law and the notion of administrative sanction foster an a contrario reasoning implicitly based upon comparative law.

Second, the very broad aim of the Council of Europe as stated in Article 1(a) and (b) of its statute have led to a law-making activity that has a strong impact on public administration and administrative law. In addition to the ECHR and its protocols, it suffices to quote amongst so many others the numerous instruments on local government as well as the conventions on the Equivalence of Diplomas leading to Admission to Universities, on the Obtaining Abroad of Information and Evidence in Administrative Matters, on the Protection of Individuals with regard to Automatic Processing of Personal Data, on the Regulations governing the Movement of Persons between Member States of the Council of Europe, or on Transfrontier Co-operation between Territorial Communities or Authorities. Taking into account that the Council of Europe Conventions that have been adopted up to the beginning of 2019 amount to 225, it has to be stressed that their preparation involves a very important amount of comparative work. Furthermore, there are a good number of recommendations regarding administrative law, often based upon the work of the European Committee on Legal Co-operation’s Project Group on Administrative Law, which was responsible for Council of Europe activities in the field of administrative law up to 2008. Those recommendations include the topics of good administration, judicial review of administrative acts, execution of decisions in the field of administrative law, alternatives to litigation between administrative authorities and private parties, and the status of public officials in Europe. Whether the fact that Council of Europe conventions are only binding to those states which ratify them, and that signature and ratification may be accompanied by reservations, has consequences on the comparative law methodology used in preparing the drafts would be an interesting issue to explore, in order to compare them with the methods that are used in the framework of the EU, where the principles of direct applicability and of primacy are the elephants in the room of the legislator and regulatory bodies.

7.3 Administrative Law Comparison in the Jurisprudence of the Court of Justice of the European Union

European administrative law scholars agree that the judgment of 12 July 1957 in Algera, 7/56 and 3 to 7/57 of the Court of Justice of the European Coal and Steel Community (ECSC)—whose successor is the Court of Justice of the European Union (CJEU), which continues applying the jurisprudence that started on the basis of the ECSC Treaty—is a paramount cornerstone in the development of the EU’s administrative law. The judgment is particularly remarkable for two more reasons: the Court’s reasoning on substance is based upon general principles common to the Member States and such principles are inferred from an examination in comparative law. The Court’s two advocates general, Maurice Lagrange—who was a member of the Conseil d’Etat, the French supreme administrative court, and had played a key role in the drafting of the ECSC treaty—and Karl Roemer, a former German judge and barrister—had already paved the way in previous opinions for the prominent role of comparison in the Court’s jurisprudence, in words that are worthwhile quoting for their combination of pragmaticism and vision, which were rooted in the idea that the ECSC was, even if they did not use those words, a multi-level governance regime.

In his opinion in Netherlands v. High Authority 6/54, on 5 February 1955 Roemer made the following ‘general preliminary remarks’:

In the course of the oral proceedings the applicant frequently referred to international law, the law of nations, in accordance with the principles of which the Treaty establishing the [ECSC] is to be interpreted. In my view it has put forward exceptions under the law of nations in which individual persons—not only the classic subjects of the law of nations, the States—possess rights and obligations under the law of nations; similarly, with regard to the Treaty it referred to exceptions of a more international nature such as cases where the unanimous consent of the Council of Ministers is necessary. I do not believe that it is necessary for me to examine this in any greater detail. On the one hand I do not think that it is relevant to the judgment in the present case. Secondly in its defence the High Authority clarified matters properly. Perhaps it is necessary to point in addition to the position of this Court which does not have ad hoc judges, takes no account of nationality, has no dissenting opinions but only judges of a European Community whose judgments are directly enforceable without any re-examination of the merits and which thus ensures compliance with Community law. Finally, the applicant itself refers to ‘droit communautaire’ (Community law) and in its submissions as to the term ‘détournement de pouvoir’ (misuse of powers) made references to the law of the individual Member States which is of decisive importance in the interpretation of our Community law. (Emphasis added.)

In Fédération Charbonnière de Belgique, 8/55 Lagrange, on his side, declared in his opinion on 12 June 1856 that:

[O]ur Court is not an international court but the court of a Community created by six States on a model which is more closely related to a federal than to an international organization and that although the Treaty which the Court has the task of applying was concluded in the form of an international treaty and although it unquestionably is one, it is nevertheless, from a material point of view, the charter of the Community, since the rules of law which derive from it constitute the internal law of that Community. As regards the sources of that law, there is obviously nothing to prevent them being sought, where appropriate, in international law, but normally and in most cases, they will be found rather in the internal law of the various Member States. Have the applicants themselves not followed that latter path in the present action with regard, for example, to the concept of misuse of powers, of which it has become apparent that the national laws constitute an infinitely richer source than the really rather summary theory of ‘abuse of power’? (Emphasis added.)

It is worthwhile pointing out, incidentally, that Lagrange’s statement is announcing the famous phrases of the Court’s later judgments of 5 February 1963 in van Gend en Loos, 26/62—where it upheld the principle of direct applicability—and of 15 July 1964 in Costa v. E.N.E.L.—where it upheld the principle of primacy. Direct applicability and primacy are in my view the best-known translation in strictly legal terms of the idea of a multi-level polity and governance regime, which is the basis of this chapter’s enquiry. In 1963 the Court wrote in van Gend en Loos ‘the Community constitutes a new legal order of international law for the benefit of which the states have limited their sovereign rights, albeit within limited fields, and the subjects of which comprise not only Member States but also their nationals’. In 1964 the Court wrote in Costa v. E.N.E.L ‘by contrast with ordinary international treaties, the EEC treaty has created its own legal system which, on the entry into force of the treaty, became an integral part of the legal systems of the member states and which their courts are bound to apply’.

As far as the more specific theme of comparison in EU administrative law is concerned, the Court’s reasoning in Algera is paramount for at least three reasons. First, the Court had to establish the rules and principles applicable to the withdrawal of an administrative decisions, which is one of the classical issues administrative law has to deal with. Second, there was nothing in the ECSC treaty that dealt with such an issue—differently from the issue of damages, which was also raised in Algera but for which Article 40 of the ECSC treaty established the rules. And third, the Court adjudicated on the basis of a thorough comparative law exercise, which is very detailed and articulate.

It is therefore particularly worthwhile quoting extensively the Court’s reasoning which, I submit, is a model exercise in comparative administrative law.

The possibility of withdrawing such measures is a problem of administrative law, which is familiar in the case-law and learned writing of all the countries of the Community, but for the solution of which the Treaty does not contain any rules. Unless the Court is to deny justice it is therefore obliged to solve the problem by reference to the rules acknowledged by the legislation, the learned writing and the case-law of the member countries.

It emerges from a comparative study of this problem of law that in the six Member States an administrative measure conferring individual rights on the person concerned cannot in principle be withdrawn, if it is a lawful measure; in that case, since the individual right is vested, the need to safeguard confidence in the stability of the situation thus created prevails over the interests of an administration desirous of reversing its decision. This is true in particular of the appointment of an official.

If, on the other hand, the administrative measure is illegal, revocation is possible under the law of all the Member States. The absence of an objective legal basis for the measure affects the individual right of the person concerned and justifies the revocation of the said measure. It should be stressed that whereas this principle is generally acknowledged, only the conditions for its application vary.

French law requires that the withdrawal of the illegal measure should be pronounced before the expiry of the time-limit for instituting legal proceedings and, if proceedings have been instituted, before judgment is delivered; with certain small differences, Belgian, Luxembourg and Netherlands law seems to follow similar rules.

German law, on the other hand, does not set any time-limit for the exercise of the right of evocation, except where such a time-limit is laid down by a special provision. Thus Article 13 of the Bundesbeamtengesetz (Federal law governing Civil Servants) allows the withdrawal of an appointment only within a period of six months. However, it is generally acknowledged that unduly late withdrawal, occurring considerably later than the date on which withdrawal could have been pronounced, is contrary to the principle of good faith (Treu und Glauben). In this connexion, case-law and learned writing found themselves also upon the concepts of waiver (Verzicht) and of forfeiture (Verwirkung) of the right of revocation.

Italian law is particularly clear on the question. Any administrative measure which is vitiated by lack of competence, infringement of the law or abuse of powers (eccesso di potere) may be annulled ex tunc by the administrative authority which issued it, irrespective of the individual rights to which it might have given rise. Such withdrawal may be declared at any time (in qualsiasi momento); thus there is no time-limit prescribed for withdrawal. However, according to learned writing and case-law, unduly late withdrawal can constitute abuse of powers; measures which have been in force for a long time (fatti avvenuti da lunga data) should be kept in force, even if they were contrary to the law, unless overriding reasons require their withdrawal in the public interest.

Thus the revocability of an administrative measure vitiated by illegality is allowed in all Member States.

In agreement with the Advocate-General’s opinion, the Court accepts the principle of the revocability of illegal measures at least within a reasonable period of time, such as that within which the decisions in question in the present dispute occurred. (Emphasis added.)

It has to be pointed out that the Court abstained from going further than was needed for adjudication in the case. Indeed, the EU law applicable to the withdrawal of decisions has been further developed by a quite abundant case law which is particularly difficult to summarize (Craig, et al, 2017, 136). Contemporary EU law scholarship often submits that nowadays the Court does not, or at least not often, proceed to such detailed comparative law submissions, but this does not mean that the Court does not make comparative enquiries any more. On the contrary, opinions of advocate generals continue to submit such comparative reasonings, as for instance Advocate General Léger’s in Köbler, C-224/01 on liability of Member States for breach of Community law by the judiciary.

As a matter of fact, judges and advocate generals of the CJEU rely on a Research and Documentation Directorate employing about thirty-five lawyers, covering all the Member States’ legal systems, assisted by documentalists. The first task of that Directorate, as stated on its website ‘involves drawing up research notes at the request of one of the courts which the institution comprises, primarily on approaches taken in the national legal systems of the Member States to resolve a given legal issue. This comparative law approach is very useful to the Courts of the European Union, whose essential mission is to ensure the uniform interpretation and application of EU law throughout a union of 28 Member States.’

The comparative method used by the Court in Algera, following Lagrange’s opinion of 14 June 1957 has become a major tool for the establishment of general principles of EU law (Ziller 2014). At the same time, the legal experts who were drafting the EEC treaty signed on 27 March 1957 drew on the same concept in order to replace the complex provision on liability of Article 40 ECSC which was very difficult to understand for everyone other than French administrative lawyers. As a matter of fact, the provisions on the Court of Justice and on judicial review in the ECSC treaty were drafted by Lagrange in 1951–52 and not questioned, as far as I know, by Walter Hallstein, a law professor who was the Head of the German delegation to the intergovernmental conference that agreed on the ECSC treaty. Those provisions were a summary of the Conseil d’Etat’s jurisprudence, and the treaty was drafted and signed only in the French language. Paul Reuter, who was the legal expert in Jean Monnet’s team that drafted the Schuman Declaration of 9 May 1950 and the originator of the concept and title of the High Authority, had comparative law experience in the field of antitrust law—the reason why he joined Monnet’s team; but he did not take part in the drafting of the treaty. Lagrange, unlike Reuter and Hallstein, had neither experience in comparative law nor a propensity for legal dogmatics.

The EEC provision on non-contractual liability is far more simply drafted than the previous provision of the ECSC treaty and reads—without change since the Treaty of Rome—as stated in Article 340 second indent, TFEU ‘[i]n the case of non-contractual liability, the Union shall, in accordance with the general principles common to the laws of the Member States, make good any damage caused by its institutions or by its servants in the performance of their duties’—wording that is reflected in Article 40 of the Charter of Fundamental Rights on Good Administration. Furthermore, Article F(2) of the Maastricht Treaty of 1992 (now Article 6(3) TEU), stated that: ‘The Union shall respect fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and as they result from the constitutional traditions common to the Member States, as general principles of Community law’.

Unlike the provision on non-contractual liability, those on the action for annulment of Article 33 ECSC were substantially reproduced in the Rome treaties, with slightly different wording. The reference to the grounds of judicial review, which are still present in Article 263 TFEU second indent are a direct reference to the classical ‘cas d’ouverture du recours en excès de pouvoir’—incompétence, vice de forme, violation de la loi, and détournement de pouvoir: ‘[the Court] shall for this purpose have jurisdiction in actions brought on grounds of lack of competence, infringement of an essential procedural requirement, infringement of the Treaties or of any rule of law relating to their application, or misuse of powers’. At the time of the negotiation of the Paris and Rome treaties, the rules and principles on actions of annulment of administrative decisions were largely similar to the French ones in Italy and in the Benelux countries, but very different in Germany. At that time, the influence of German lawyers on the content of what is now Article 263 TFEU was only visible in the rather strict formulation of standing in the fourth indent, which did not reflect the Conseil d’Etat’s jurisprudence. Again, it was Lagrange who started developing an EU law concept of ‘misuse of powers’ in his conclusions in Assider, 3/54 with a very lengthy and in-depth comparative study.

Another significant case is the provision of Article 261 TFEU which was reproduced at the time of the Rome treaties from Article 36 ECSC: ‘Regulations adopted jointly by the European Parliament and the Council, and by the Council, pursuant to the provisions of the Treaties, may give the Court of Justice of the European Union unlimited jurisdiction with regard to the penalties provided for in such regulations’ (emphasis added). The French ‘compétence de pleine jurisdiction’ was translated in Italian as ‘compentenza giurisdizionale anche di merito’ and in German as ‘die Befugnis zu unbeschränkter Ermessensnachprüfung und zur Änderung oder Verhängung solcher Maßnahmen’: those variations clearly signalled the difficulties to transpose the very French concept of contentieux the pleine jurisdiction. As stressed by former Advocate General and judge Antonio Tizzano (Tizzano 2017, 228) the Court never formally stressed the difficulty it faced, but developed its own understanding of ‘unlimited jurisdiction’ by incorporating only those elements of the French concept that were functional to the needs of the EU.

It is worthwhile stressing that the scholarly discipline of EU administrative law has also developed on the basis of comparative law approach, as used in the cornerstone of European administrative law literature, Jürgen Schwarze’s European Administrative Law (Schwarze 2006) which was first published in the German language in 1988.

The CJEU refers to a general principle of law in order to review the legality of secondary legislation, as well as of laws or actions of Member States. Indeed, the law of Member States is the material source of an important part of the general principles of EU law. The Court has never deemed it necessary that the same principle be present in all the legal systems of the Member States in order to be considered as a general principle of EU law. According to Article 52, paragraph 4 of the Charter of Fundamental Rights: ‘In so far as this Charter recognises fundamental rights as they result from the constitutional traditions common to the Member States, those rights shall be interpreted in harmony with those traditions.’ The official Explanations to the Charter state in this regard that: ‘The rule of interpretation contained in paragraph 4 has been based on the wording of Art. 6, paragraph 3 of the Treaty on European Union and takes due account of the approach to common constitutional traditions followed by the Court of Justice…Under that rule, rather than following a rigid approach of ‘a lowest common denominator’, the Charter rights concerned should be interpreted in a way offering a high standard of protection which is adequate for the law of the Union and in harmony with the common constitutional traditions” (emphasis added). In other words, the comparative method used by the CJEU in establishing what are general principles of EU law or constitutional traditions common to the Member States is following the Court’s traditional preference for functional interpretation. That is why the Court’s method may be considered as going further than simply following pragmatic and utilitarian aims and being indeed an expression of the new approach to comparative law proposed by Glenn, which was recalled in this chapter’s introduction.

7.4 Administrative Law Comparison in EU Legislation and Rule-making

The role of administrative law comparison, which started in the 1950s in the Court of Justice, has also become prominent in EU legislation and rule-making, in a way which, to my view, is far closer to comparative law methodology than the usual approach of ‘best-practices’ which is also in use in the EU for preparing many proposals of substantive policy and implementation procedures.

The EU legislation and rule-making procedure relies on a unique and sophisticated system of multi-level governance where legal comparison has a prominent role, especially in the field of administrative law, because the implementation of EU rules is mainly operated by Member States’ administration—be it in the framework of sole indirect administration, or in shared administration (Hofmann 2016). As a consequence, Member States’ administrative law is a major tool of EU law implementation. Practitioners of both EU institutions and Member States’ governments are fully aware of the way EU law will be implemented when they prepare EU legislation. There are two main components of the multi-level governance for the preparation and adoption of EU law.

First, a Commission proposal leading to an EU act and its adoption goes through expert groups—which the Commission consults in the preparatory stages; working parties—which are set up by the Council; and committees—set up by the one or the other institution, which are composed of representatives of the Member States and independent experts. As the Commission has a quasi-monopoly on tabling legislative proposals and is usually the institution endowed with complementary rule-making powers by way of delegated acts or implementing acts, the involvement of Commission expert groups is the primary locus for comparison of the legal regimes for future implementation of the rules to be adopted. One might object that most of those members of working parties, expert groups, and committees are civil servants working either in the home government agencies or in the permanent representations in Brussels, and are thus ill equipped to do serious administrative law comparison. However, in many Member States, the positions of the relevant representative are discussed at home with legal specialists in the civil service, be they employed in the sectorial ministries or agencies, or in a central body specializing in EU policy coordination. There is a great deal of political science literature on those bodies, and EU lawyers have also written a lot about ‘comitology’ (Hofmann, Rowe, and Türk 2011, 264). What is missing to my knowledge, are enquiries on the precise role of legal experts in the different Member States. Whether the result of the process is a good quality legal comparison is quite debatable; the sheer number of civil servants participating in the process—who sometimes have an excellent administrative law education and experience—is however impressive. The topic should in my view be on top of research agendas in comparative administrative law methodology.

Second, the role of the EU institutions’ legal services should be stressed. The Commission, the European Parliament, and the General secretariat of the Council employ ‘jurist linguists’, who are educated in law and translation and who have a very important function at different stages of the legislative and rule-making procedure (Biel 2017) which is only rarely acknowledged in comparative law literature (Husa 2015, 1999). What is particularly important, and also to my knowledge not researched, is the interaction between on the one side jurist linguists from different national backgrounds, and on the other side between jurist linguists and policy experts.

A last point to be stressed is the contribution of legal scholars, i.e. administrative law comparison experts, to the work of the EU institutions. I have already mentioned Schwarze, whose European Administrative Law is often quoted in opinions of Advocate Generals. It is also worthwhile mentioning Jean-Marie Auby and Michel Fromont, who wrote a report on judicial review of administrative acts in the economic field, published in 1973 (Auby and Fromont 1971). A last example I cannot but refer to is the work of ReNEUAL, the Research Network on EU Administrative Law, whose input to the European Parliaments proposal for an EU regulation on administrative procedure has been acknowledged by the Parliament itself, albeit without practical impact at the time of writing (Ziller 2018).
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Chapter 8

Negotiating Language Barriers


Edoardo Chiti



8.1 Purpose

Comparative administrative law (CAL) researchers may deal with a great variety of questions. For example, in a functionalist perspective, they may wish to compare the solutions given by two or more legal orders to a governmental problem faced by all of them, in order to create knowledge about differences and similarities between those solutions. They may also be interested in identifying and explaining processes of divergence and convergence, as well as in reconstructing processes of cross-fertilization, legal transplant, and penetration. Again, they may engage in critical studies aimed at illuminating the political, anthropological, or cultural factors behind the solutions provided by different administrative laws to the same problem.

When asking one of these or other comparative questions, CAL researchers inevitably face language barriers. Such barriers are generated by the circumstance that the administrative laws involved in the comparison are linguistically constructed. Any administrative law operates through a language that is partly the ordinary language of the polities in which the administrative law is positioned, partly a specialist language, provided with its own lexicon, constructions, and styles. CAL researchers are likely to explore comparative issues that require the use of ordinary languages different from their mother-tongues and specialist languages different from those of the administrative laws of the polities in which they primarily operate. This chapter aims at taking a first step in this novel and under-researched area. How has the CAL scholarship understood and represented language barriers? In what ways has it tried to manage them? Beyond the consolidated positions, how should language barriers be conceptualized? And what is a pragmatic and realistic way to negotiate them?

The structure of the chapter reflects this set of research-questions. The chapter first presents an outlook of the state of the art (Section 8.2). The aim is not to provide a static picture of the current circumstances, but to give a sense of perspective on an ongoing CAL discussion, with a view to providing the basis for further research in the field. The argument developed in this part may be summarized as follows. Beneath the surface of an apparent lack of interest for the issue, one can recognize in the CAL discussion three hidden or not directly expressed approaches to language barriers. One of these approaches is widely shared and plays a much larger role than is currently acknowledged. The other two are minoritarian and still in an embryonic form. Each of the three approaches has its own way to understand language barriers, it assigns a specific task to CAL scholars, it stresses a certain function of comparison, and it relies on a general conception of the relationship between administrative law and society. These elements—the nature of language barriers, the task of CAL scholars, the function of comparison, and the relationship between administrative law and society—are inter-connected and together define the different positions on the language issue. To such approaches one should add those elaborated in other fields of comparative law: in particular, the private law scholarship has extensively reflected on the linguistic issues involved in comparison and its conclusions might be a source of inspiration for CAL research. What is important to point out, in any case, is that the various available approaches are not mutually alternative. Rather, they apply different strategies, each of which is useful in some regards. The choice between them essentially depends on the specific purpose of the comparative inquiry that is to be carried out. Admittedly, each of the existing approaches requires to be clarified and further developed by future research, both at the theoretical and operational level. When tackling this challenge, however, CAL scholarship should assume that the plurality of approaches to the language issue is valuable and needs to be preserved and encouraged.

The remainder of the chapter is an attempt to go beyond the state of the art and to look ahead (Section 8.3). I submit that the existing framework may be enriched by developing a further approach to the language issue. Such an approach emphasizes the cultural dimension of language barriers. Moreover, it is potentially functional to the maturation of CAL studies in a time of intense change and transformation of administrative law. The aim of this section is not to provide a full-fledged reconstruction of a new approach, but to point to a potentially fruitful direction for future research, with a view to strengthening the role that CAL scholarship may play in the study of administrative law in transition.

8.2 Three Approaches to the Language Issue in the CAL discussion

8.2.1 The Mainstream Position: Language Obstacles as ‘Technical Barriers’ and the Task of Decoding

Differently from other comparative law scholarships, in particular the private law one, CAL scholarship has not openly reflected on the issue of whether and how language may become a barrier in CAL research.1 One can identify, however, an implicit orientation, a position that is neither clearly expressed nor fully articulated, but it is nevertheless widely shared in CAL inquiries.

To begin with, it is commonly acknowledged that, at the most immediate level, language operates as a barrier to CAL research insofar as it prevents access to the comprehension of written legal texts. This is, after all, a simple factual observation: it is a truism that CAL research requires a sufficient command of the languages in which the administrative laws involved in comparison are formulated, interpreted, and enforced. CAL researchers must have a sufficient knowledge both of the general languages of the concerned polities and of the specialist languages of their administrative laws. Without such language command, it would be simply impossible for CAL researchers to read legal provisions, judgments, administrative documents, and other basic materials that need to be used in order to address their research questions.

Sometimes, however, language is considered to be a more complex and subtle obstacle. The language of a specific administrative law is not only the specialist language in which the relevant legal materials are written. It is also an important instrument through which each system of administrative law structures its own legal mentality and way of reasoning, broadly meant as a method of producing, enforcing, implementing, and studying administrative principles, rules, and practices by a community of actors (such as rule-makers, courts, bureaucrats, and legal scholars) in the course of time. From this point of view, language may impede the proper understanding of the patterns and models of legal reasoning in a system of administrative law. If CAL researchers want to pass through such barrier, they must prove capable not only of having access to a number of fundamental legal texts that they can understand and use in the comparison. They must also have the linguistic skills necessary to identify the basic elements of legal reasoning in the specific systems of administrative law that they wish to compare: for example, the judicial and legislative style, the questions raised by legal scholarship and its way to approach them, and the officials’ attitude towards administrative law and processes.

CAL scholarship, in other terms, seems to identify, although implicitly and without really articulating such position, two different types of language barriers. Those of the first type are essentially linked to the comprehension of written legal texts and call CAL researchers to identify a way to gain access to legal materials that they can understand, either in original or in a translated version. The barriers of the second type, instead, relate to the proper understanding of the overall model of legal reasoning at work in a system of administrative law. They therefore require CAL researchers to develop linguistic skills that may allow them to identify at least the basic elements of the legal mentality and way of reasoning.

Yet, such differences between the two types of obstacle, as well as between the tasks assigned to CAL researchers in order to manage them, should not be over-emphasized. When observed from a distance, the two language barriers appear to be much more homogeneous than one might consider at a first glance. Indeed, both of them are purely ‘technical’. They prevent CAL researchers from entering into a system of administrative law, which is the real subject of their inquiry; and they do so by precluding or limiting access to basic legal materials as well as the comprehension of the ways of legal reasoning used in a certain system. As technical barriers, they may be managed in a rather simple way. The task of CAL researchers is that of decoding the relevant legal texts and the legal reasoning used in a certain system. Decoding may be said to be essentially instrumental, because it is not an end in itself, but it serves the purpose of understanding the functioning of a system of administrative law, which represents the true subject of investigation.

One should also note that this approach to the language issue makes sense within a wider conception of the relationship between administrative law and society, one which is widespread in the national scholarships of administrative law. Such underlying conception is characterized by one fundamental tension. On the one hand, administrative law is said to be shaped by the legal and political culture of the polity in which it operates, that it is in its turn capable of shaping, in a continuous cycle of interaction. This is a consequence of the historical development of administrative law. Since it originated as the product of the state, any national administrative law has been understood and conceptualized in relation to the overall features of the polity that it serves and to its institutional history. Analogously, currently emerging administrative laws beyond the state have been framed within the context of the polities in which they operate, although the identification of such polities remains a contested issue. In some lines of administrative law research, moreover, administrative law is believed to be shaped not only by the legal and political culture of the polity, but also by economic and societal factors: for example, this approach has been suggested by Jerry Mashaw in his historical comparative reflection on the formation of administrative law (Mashaw 2010). On the other hand, administrative law research does not seem really interested in using the potentialities of such a broad canvas. In most cases, administrative law scholarship takes a rather different perspective. Administrative law is presented as a specific component of a wider legal order and it is often explored by taking into account its multiple relationships and interactions with other bodies of law, starting with constitutional law and private law. But its relationships and interactions with other non-legal dimensions of the polity, such as, for example, its political culture and economic and societal factors, are usually minimized, if not ignored altogether. Administrative law is a self-contained body of law, a ‘system’ which requires to be observed and reconstructed by taking a strictly internal perspective.

Within that framework, language has an essentially instrumental relevance. The language in which an administrative law is formulated is certainly linked to the history and culture of the polity in which that administrative law has developed and works. However, as administrative law is mainly treated by national scholarships as a self-contained body of law, the relations between the specialist language of a particular administrative law and the political, cultural and other non-legal dimensions of the polity are usually set aside. For the purposes of CAL research, in other terms, the specialist language of a particular administrative law is considered as one of the instruments through which administrative law is formulated and operates, rather than a factor mediating between the administrative law system and the multiple non-legal dimensions of the polity and capable of substantially affecting by the rationale and functioning of administrative law.

8.2.2 Beyond the Mainstream: Two Minoritarian Views

The mainstream position is therefore characterized by three inter-connected elements: it sees language barriers as essentially technical obstacles, it assigns CAL scholars the task of decoding the relevant legal texts and the legal reasoning used in a certain system, and it assumes that the purpose of comparison is to address legal issues that are not substantially affected by the linguistic construction of administrative law.

Although largely dominant, however, this is not the only existing perspective on the relevance of language in CAL inquiries. At least other two orientations are present in the current discussion. They are minoritarian, perhaps even marginal. Moreover, they are not fully accomplished positions, but rather implicit and much unnoticed implications of wider conceptions of administrative law. Nevertheless, they deserve to be identified because they offer two radical alternatives to the mainstream point of view, although in two opposite directions.

8.2.2.1 Universalism: decoding and the promotion of English as a lingua franca

The first orientation is a potential implication of ‘administrative law universalism’, that is, of the set of conceptions that, in one way or another, understand administrative law as a set of principles, rules, and practices having a universal nature and capable of operating independently from their context.

Several strands of research promote, whether intentionally or not, this universal and de-contextualized understanding of administrative law. One of those strands is the reflection on the multiple interactions between supranational and national administrative laws within the EU legal order. Most legal scholars rightly suggest that such interactions operate as factors of convergence of supranational and national administrative laws.2 Indeed, the current phase of the ongoing process may be described as one in which a unitary frame is emerging, a jus commune which calls for the functional equivalence of jura particularia, Member States’ administrative laws, rather than for their full harmonization.3 Interestingly, legal scholarship has been ready to highlight the functional significance of the convergence process, which is said to promote and sustain the effectiveness of EU law by ending disparities and differences between national legal systems. But it has been much less inclined to discuss the cultural grounding of the emerging jus commune. Apart from a few exceptions,4 the exploration of the links between the set of principles, rules, and practices composing the emerging jus commune and the cultural traditions of the various Member States has been very limited. In addition to this, it is hard to find examples of legal inquiries genuinely oriented at reconstructing the new jus commune as an expression of a supranational political and social culture. Although implicitly and perhaps unintentionally, convergence is therefore presented as a force producing a double effect: on the one hand, it breaks the link between national administrative laws and the overall cultures in which those laws have consolidated and which they inevitably reflect; on the other hand, it encapsulates an understanding of administrative law as a set of ‘transferable technologies’,5 which may be subject to export and import from national administrative law to EU administrative law on the basis of purely functional considerations.

A second example of research sustaining a de-contextualized understanding of administrative law is the Global Administrative Law (GAL) project. The GAL scholarship conceptualizes the complex processes unfolding in the world community as phenomena leading to the emergence of a ‘global administrative space’.6 The new global administrative space is a legal reality that breaks down the traditional dichotomy between international space and national polities. Within such a space, a growing number of international and trans-national regulatory regimes exercise genuine administrative functions, such as rule-making and adjudication. Moreover, not only states but also individuals, firms, non-governmental organizations (NGOs), and other social and economic actors interact in a great variety of ways. The legal space of inter-state relations, traditionally dominated by international law, and the legal space of domestic polities, regulated by national law, are not swept aside, but instead are reshaped within the context of a wider and more complex global administrative space. Crucially, a number of principles of administrative law are said to be in the process of emerging within the context of the global administrative space. They are principles shared by several systems or legal orders (global, international, national, and sub-national) and are often exemplified by the procedural guarantees when an administration inflicts some forms of hardship on individuals, the duty to give reasons and judicial review. The recognition of the existence of a common framework beyond the diversity and complexity of the global administrative space has a liberating consequence for administrative law scholarship, which is called to abandon its traditional and well-consolidated national dimension. In addition to this, it suggests that there is at least a component of administrative law which is not linked to the cultural traditions of the various legal orders but it is rather a-national, although the most sophisticated approaches acknowledge the role played by cultural contexts in transforming convergent institutions and differentiating them between themselves.7

Such strands of research deal only laterally with the function of comparison. However, they implicitly suggest that legal comparison is called to bring to light the underlying common structure of the relevant administrative laws. Such common structure may be already in place. It may also be, though, the normative core of administrative law as a universal regulatory project. Universalism also implies a specific understanding of language barriers, connected to the function of legal comparison. The administrative laws that are subject to comparison may be linguistically constructed in highly different ways. When considered in the light of the fundamental common structure of administrative law, however, the linguistic diversity of administrative laws represents a purely technical obstacle to CAL research, and one of limited relevance. It restricts CAL scholars’ comprehension of the legal materials and mentality of the systems involved in the comparison. But the barrier can be bypassed by acquiring the linguistic skills sufficient to bring to light their underlying common structure. The task assigned to CAL scholars is therefore one of ‘selective decoding’, a decoding of legal texts and ways of reasoning mainly functional to identify the emergence and contours of a structure that is common to the administrative laws involved in the comparison. One should also notice that the selective decoding task may be accompanied by an active use of language in the affirmation of administrative law as a global or universal project. Whether deliberately or not, CAL researchers might make linguistic choices capable of promoting convergence of administrative practices and legal institutes. This is the case, in particular, of the use of the English language as a possible lingua franca of administrative law. Indeed, CAL scholars might engage, intentionally or not, in the translation of legal principles and provisions elaborated in a specific language into an organized ‘neutral’ English, that is, into an English which does not correspond to the specialist language of English administrative law but represents the linguistic formulation of administrative law as a universal regulatory project. At the empirical level, the task of translation into a neutral English might be presented, even in formally multilingual contexts such as the EU, as a response to the behaviours and expectations of economic actors at work in the global space. It would obviously reflect, however, also a normative option, provided that the promotion of English as a lingua franca of administrative law would support and sustain the development of administrative law as a universal set of principles, rules, and practices.
8.2.2.2 Administrative law in context: language as a social, political, economic, and cultural barrier

The second minoritarian orientation is also an implicit and potential implication of a wider conception of administrative law, rather than a fully accomplished position. It differs from the previous one, however, insofar as it takes a radically different perspective. It suggests that language does not represent a merely technical obstacle to CAL inquiries, but is a social, political, economic, and cultural barrier. Consequently, CAL scholars should go beyond the task of decoding the texts and mentality of a legal system and engage in a wider comprehension of its multiple roots and foundations.

This approach to the language issue is internal to a specific conception of administrative law, one which clearly enlarges the perspective of the mainstream approach and points to the inescapable link between any administrative law and its wider context. Administrative law inevitably reflects the various environments in which it operates, as it is stressed by the ‘law in context’ perspective. Formalism and legal positivism are rejected and it is argued that law is integral to society and should be situated in its broader context, whether social, political, economic, or cultural, using insights and modes of analysis from other disciplines.8

Admittedly, the contextual study of administrative law has been developed mainly in relation to single national legal systems, such as English law and Canadian law.9 While current editorial policies of some academic journals show an increasing interest in contextual analysis of administrative laws beyond the state,10 the administrative law in context method is still rarely used in CAL research, possibly due to the complexity of the analysis that it would require, which goes beyond the possibilities of individual researchers.11 In spite of the very limited amount of ‘CAL in context’ research, however, it is important to point to the potential implications of the law in context method. They testify to the possibility of an approach to the language issue remarkably different from that envisaged by the various forms of legal universalism.

To begin with, as for the function of comparison, the law in context perspective implies that legal comparison does not aim at reconstructing the general structure of administrative law, as suggested by the various forms of universalism. Rather, it is oriented to understanding some aspects of the ways of functioning of the systems of administrative law involved in the comparison. Crucially, however, such understanding goes beyond the strictly legal. As administrative law is inevitably tied to the wider context in which it operates, the purpose of legal comparison is to reconstruct its relationships with the social, political, economic, or cultural environment. Such a relationship may become relevant in many different ways, but it should never be excluded from legal comparison.

The law in context method also brings with it a specific understanding of language barriers in comparative inquiries. If an administrative law cannot but continuously interact with the various contexts in which it operates, the same is true for its linguistic construction, which is shaped by those contexts and is in its turn capable of shaping them. In this perspective, the specialist language of an administrative law is not simply a technical legal language. Rather, it is a technical language that also reflects a complex set of social, political, economic and cultural habits, beliefs, values, and preferences. Seen from this point of view, language does not represent a merely technical obstacle to CAL inquiries. The language barrier cannot be bypassed simply by acquiring the linguistic skills that are required to have access to basic legal materials. In order to make sense of the linguistic construction of an administrative law, CAL researchers should be able to recognize the ways in which the specialist language reflects and is in its turn capable of shaping the broader social, political, economic, or cultural context. Thus, CAL researchers are called to engage in a decoding activity, as in the mainstream approach. Decoding, however, is to be taken seriously, as it implies a complex reflection on the ways in which the social, political, economic, or cultural contexts shape the language of administrative law. Without the recognition and exploration of such relations, the comprehension of the legal administrative system is inevitably limited.

8.2.3 The Need for Methodological Pluralism

In the previous pages, I have tried to give a sense of perspective in an ongoing and still open and rather fluid reflection. I have suggested that three main positions on language barriers are present in the CAL discussion. None of these positions is directly expressed or clearly articulated. One of them, however, is widely shared and plays a much larger role than is currently acknowledged. The other two are minoritarian and still in the process of emerging, as they represent implicit and mostly unnoticed consequences of wider conceptions of administrative law. As has been pointed out, each orientation is characterized by a specific understanding of language barriers in CAL research, it gives CAL scholars a specific task, it points to a certain function of legal comparison, and it reflects a general idea of the relationship between administrative law and society.

One should now notice that other approaches are, in principle, possible. Other legal scholarships have taken different perspectives on the nature of language obstacles and the function of comparative research. This is the case, in particular, of the private law scholarship, whose extensive reflection on the linguistic issues involved in comparison might be a source of inspiration for CAL research. Three important points of that reflection deserve to be recalled here. First, comparative private law scholarship has proposed a thematization of language as a methodological issue of comparative law research, instead of avoiding an open discussion on the point. Second, it has stressed that legal language is a cultural phenomenon, rather than a mere instrument through which a law is formulated and operates.12 Third, a crucial importance has been given to legal translation, an issue which is extraneous to CAL studies.13 In the field of private comparative law, legal translation is considered a fundamental task of comparative lawyers. As mediators between a legal culture and a target audience, comparative lawyers have the responsibility to translate legal concepts in languages different from that in which they have been originally formulated. Legal translation, moreover, is a highly complex set of operations, involving several technicalities and raising many tricky issues. In a recent account of the matter, Barbara Pozzo has identified three main problems of legal translation: to begin, the problem of translating legal concepts that are culturally bound; second, the difficulty in rendering in the translation the ‘genius’ of the original language, the particular style in legal texts that reflects a peculiar legal mentality; finally, the detection of immanent values that influence the interpretation of legal concepts in a given community (Pozzo 2012, 94 ff.).

The comparative private law approach is interesting because it provides a way to frame the language issue that is remarkably different from those elaborated within the context of CAL studies. If language is a cultural phenomenon, language barriers are cultural barriers, instead of purely technical obstacles. This is a crucial point, because it opens the way to the identification of a set of issues that are set aside in the mainstream of CAL research, namely those concerning the complex relationship between law, language, society, and culture. Moreover, the comparative private law approach redefines the task of comparative lawyers. CAL researchers have the task of decoding the relevant legal texts and the legal reasoning employed in a certain system, with the purpose of understanding the functioning of a system of administrative law. Comparative private lawyers, instead, are given the responsibility of translating legal concepts, which is presented as a fundamental operation in the process of mediation between a legal culture and a target audience. Both points—the assumption that language is not a mere instrument but a cultural phenomenon, and the relevance given to legal translation—indicate that the three approaches present in the CAL discussion do not at all exhaust the available options and that other ways forwards can be explored, relying on the comparative private law reflection as a model.

The central point, in any case, is to acknowledge that there is no methodological exclusivity. The different existing approaches—the three that are present in the CAL discussion and the one elaborated by the private law scholarship—are not mutually alternative, but they can co-exist within a framework of methodological pluralism. Indeed, each approach applies a specific strategy and is potentially useful to address a number of comparative issues. The choice between the various available approaches ultimately depends on the specific purpose of the comparative research.

Of course, one should be aware of the points of strength and the weaknesses of each approach. For example, the mainstream position in CAL studies is a pragmatic attempt not to get caught up in a potentially labyrinthine set of linguistic issues. By understanding the language of a specific administrative law as an instrument through which that administrative law is formulated and operates, rather than as an expression of the overall features of the polity that the administrative law serves, CAL researchers have been able to justify the possibility of studying foreign administrative laws and to limit the linguistic dimension of their comparative inquiries to a control of the languages involved aimed at the comprehension of the fundamental legal materials and of the basic structure of the legal reasoning. At the same time, such perspective tends to underestimate the organizing force of language, in particular that of legal concepts, which operate within a particular legal system as a deposit of meanings developed over the course of history. The reverse is true for the comparative private law approach, that is capable of reconstructing the particular meaning of legal concepts that have developed in a specific legal and cultural system, but it seriously risks losing sight of the rules and practices that structure the real way of functioning of that system, beyond the linguistic formalization of legal concepts. Again, one should acknowledge that the various types of administrative law universalism implicitly promoting English as a lingua franca simply elude the uneasy political and cultural issues underpinning such operation, while the administrative law in context approach fails to explain how the link between the linguistic construction of a particular administrative law and its broader contexts should be explored and conceptualized.

Admittedly, future research will have to clarify and develop the theoretical foundations and operational aspects of each of the existing approaches to the language issue. In engaging in such work, however, CAL scholarship should reject the idea of developing one single method to understand and manage language obstacles in legal comparison. On the contrary, it should assume that the plurality of approaches is valuable insofar as it allows for the deployment of a variety of strategies and for a multiplicity of research questions to be addressed.

8.3 Looking Ahead: Language Obstacles as Cultural Barriers in the Comparative Study of Administrative Law in Transition

The future of CAL reflection in language barriers, though, is not only about deepening and articulating the different existing orientations within a framework of methodological pluralism. When looking ahead, there is a further approach to language barriers that might have an important role in CAL studies. It is an approach which emphasizes the cultural dimension of language obstacles and is potentially helpful to the comparative study of administrative law in the current circumstances.

This is, indeed, an interesting time for CAL research. Administrative law is in transition: after a long time of relative stability, it is undergoing a process of remarkable change, recognized and interpreted by scholars such as Sabino Cassese, Matthias Ruffert, and Eberhard Schmidt-Aßmann.14 Administrative law is developing and consolidating beyond the boundaries of the state. It is increasingly called to organize and structure the exercise of new administrative functions, corresponding to the changing role of the state. It seeks new sources of legitimacy, capable of justifying the exercise of public power in post-democratic contexts. It is increasingly intertwined with private law. It operates in a framework of ever closer communication between legal orders. As a result of these and other structural transformations, a ‘new administrative law’ is in the process of emerging (Cassese 2012a). Comparison is an essential instrument to study such a new legal reality. But it requires a re-orientation.15 While it is not for this chapter to reflect on the possible directions of this re-orientation, it should be stressed that CAL research should adjust itself in such a way to take into account the interactions between administrative law and its cultural environment. This is the only realistic way to create knowledge through comparison at a time in which the traditional distinguishing features of administrative law are subject to steady change and renewal. We need comparison to make sense of the ongoing transition, but that comparison needs to be sensitive to the interactions between administrative law and its multiple contexts if it is to provide meaningful descriptions for the new phenomena and convincing explanatory frameworks. In particular, comparison should pay attention to those specific contexts that may be qualified as ‘cultures’, a term here used to refer to the deposits of beliefs, explanations, interpretations, narratives, and customs that stabilize the life of social communities. Any administrative law is shaped by and is in its turn capable of shaping a variety of different cultures, ranging from the administrative culture of the administrative bureaucracy to the legal culture of the lawyers’ community, the political culture of the relevant polity, and the general culture of the society at large. It is by exploring the complex interaction between administrative law and the plurality of relevant, co-existing cultures that CAL scholarship may expect to provide a meaningful contribution to the reconstruction of administrative law that is in transition. And it is within this overall perspective that the elaboration of a new approach to the language issue in CAL research becomes relevant.

8.3 1 Basic Parameters

There is an inevitable and continuous interaction between the legal, the linguistic, and the cultural, but there is no single way to understand such interaction. Admittedly, the dynamic between all those elements is so complex as to pose a formidable Gordian knot. Each legal scholar has his own way to cut through the knot. For example, some scholars stress the direct link between law and culture and point to the fact that administrative law is constructed on the basis of a number of cultural beliefs and interpretations and it is in its turn capable of promoting specific beliefs and interpretations. Others, instead, seem to conflate culture and society and note that administrative law principles, rules, and practices inevitably reflect the values, beliefs, and ideology of the society in which they are positioned and operate. Within the context of a social-constructivist approach, for instance, it is suggested that law is a social force and therefore contributes to shape society, rather than simply applying to a pre-existing social world. In the same vein, but taking a more straightforward approach, administrative law is sometimes presented as a component of the legal system called to carry out a specific social function, such as the establishment and control of the administrative machinery responsible for the implementation of policy goals, the stabilization of social behaviours, or the coordination and integration of different components of the society.

Such diversity of orientations reflects a variety of sensitivities, methodological preferences, and theoretical and operational understandings of the legal system. There is no need, however, to opt for one specific view for the purpose of CAL research. Each way of cutting through the Gordian knot has inevitable shortcomings but is also at the same time capable of achieving some results. What is appropriate to do, instead, is to point to some basic parameters within which my discussion of language as a cultural barrier must be framed. Two of them are prominent.

First, one should note the peculiar nature of the language of administrative law. This is, as has been already noted, a specialist language, that is, a language different from the ordinary one and provided with its own lexicon, meanings, constructions, and styles. In order to appreciate its peculiarity, however, one needs to recognize that it is used within the context of certain communicative situations. In particular, it is a language used in communicative situations that involve a specific group of people—lawyers, although of different types and with a plurality of possible specializations—and requires the use of principles and rules of administrative law. The language of administrative law is a specialist language, distinct from ordinary language, precisely because it is associated with some particular communicative situations, in which the actors involved give specific meanings to some words and phrases and employ terms and constructions that exist and make sense only within that context.

Second, there is a specific relationship between the specialist language of administrative law, on the one hand, and the deposit of beliefs and other elements that can be qualified as ‘culture’, on the other hand. Culture may be considered as one of the multiple ‘contexts’ in which the communicative situations implying the use of the specialist language of administrative law are activated and take place. More precisely, culture is a set of different contexts, rather than just one. There are, indeed, different cultures: for example, a general culture of the society in which the polity is embedded, but also the specialized culture of the legal community and the specialized cultures of other social groups characterized by a specific expertise, such as the economic culture and the scientific culture. Each relevant culture operates as a context capable of shaping the communicative situations where administrative law is used, and it is in its turn shaped by those communicative situations. The specialist language of administrative law is one of the various elements of the communicative situations. Therefore, it both reflects and informs the cultures framing the communicative situations in which it is employed, starting with the specialized culture of administrative lawyers. The complexity of this relationship is enhanced by the fact that each culture—the legal culture, other specialized cultures, the general culture of the society of the polity—is not a repository of fully coherent and homogeneous elements. It is instead a site of struggle, where a multiplicity of actors compete between themselves in the course of time in order to affirm and establish certain values and beliefs. Culture should therefore be seen as a context marked by contradictions, fractured, and contested, rather than as an invisible, unifying force capable of keeping together a social community through time.

Such elements provide a useful starting point for approaching the language issue in CAL studies. If administrative language reflects and informs the cultures framing the communicative situations in which it is employed, language barriers should be understood as cultural barriers, that is as obstacles that are not purely and exclusively linguistic but involve the cultures operating as contexts to a particular communicative situation. Language obstacles, in other words, are not generated by the fact that CAL researchers are required to use foreign ordinary and specialist languages, but by the fact that those languages encapsulate foreign cultures. This means that the task of CAL scholars is to engage in a complex decoding operation, one which goes beyond the strictly linguistic aspects of the specialist language of a particular administrative law and aims at comprehending its cultural foundations.

In order to develop this point of view, I would argue that there are three major types of language barriers, not just one: (i) one concerning the ‘linguistic structures’ of the specialist languages of the administrative laws involved in the comparison; (ii) a second barrier related to the ‘frames’ structuring the use of such languages; and (iii) a third barrier connected to the relationship between the language of administrative law and other specialist languages. None of these language barriers is generated by language itself. Each is rather the product of the interaction between the languages of the relevant administrative laws and the cultural contexts framing the communicative situations in which those languages are used. Such interaction introduces in CAL research a degree of complexity that may be very difficult to manage. The three barriers will be considered in turn with a view to identify their distinguishing features.

8.3.2 Language Barriers
8.3.2.1 Linguistic structures

As a language employed within the context of certain particular communicative situations, the specialist language of administrative law is characterized by linguistic structures (such as e.g. lexicon, words’ order, idioms, tense, and aspect) that are typical of and make sense within the context of those communicative situations.

Let us focus on lexicon. The language of any specific administrative law has its own lexicon, a set of technical words that are simply meaningless in communicative situations in which administrative law is not relevant (e.g. the phrase ‘arbitrary and capricious’ decision-making in the US and the French erreur manifeste d’appréciation), as well as a set of ordinary words that are given a specific meaning in the communicative situations involving the use of administrative law (e.g. ‘power’, ‘accountability’, and ‘control’). The lexicon of the language of a particular administrative law does not represent an exclusively linguistic barrier to CAL research. In order to understand the meaning associated with a certain word, CAL scholars should engage in a rather complex inquiry, ideally aimed at reconstructing the meaning that such word has in a particular communicative situation and based on the assumption that the communicative situation is not self-sufficient but influenced by a multiplicity of cultural contexts. The obstacle is therefore both linguistic and cultural. Admittedly, it is not an obstacle to legal comparison only. Even scholars working on the administrative law of their own polities are required to reconstruct the meaning of the lexicon of the administrative law language in the light of the relevant communicative situation and of its interaction with a plurality of cultural contexts. But the obstacle is harder in CAL research, because in this case scholars work on at least two different administrative laws and, most importantly, they are likely to use languages different from their mother-tongues and can therefore rely on a limited pre-comprehension of the cultural contexts.

In order to illustrate this situation, one can consider the example of a CAL researcher working on the ways in which the courts of some Western legal systems conceptualize the margin of appreciation that is left to public administrations in their decision-making. We may expect the CAL researcher to note immediately that the courts of each of the relevant legal orders make use of a specific word to refer to the room left to administrative appreciation: for example, ‘discretion’ in Anglo-American systems, pouvoir discrétionnaire in France, Ermessen in Germany, and discrezionalità in Italy. The CAL researcher will then have to reconstruct the meanings that courts assign to such words in the various legal orders with a view to comparing them. Such operation, however, is particularly complex. The CAL researcher should not engage in an etymological study of the origin and history of a particular word, for example the German Ermessen. Ideally, he should reconstruct the meaning that is given to that particular word in the specific and concrete communicative situation of a judicial litigation before a court. Moreover, the CAL researcher should acknowledge that such meaning is not only the product of the dynamics internal to the communicative situation (e.g. the nature of the actors involved in the communicative process, the degree of institutionalization and formalization of the process, etc.), but is also shaped by the cultural contexts framing the communicative situation. For example, the meaning that the word discrezionalità has in litigation before the Italian administrative courts and in their case law may have been shaped by the doctrinal reflection of the Italian scholarship, which has extensively worked on the theoretical notion of discretionary power. Again, the meaning of the word may depend on other non-judicial elements, such as the political culture of the legal order, which may promote very different comprehensions of the relationship between public administrations and political institutions: let us think of the distance that separates a view that assumes that administrative implementation amounts to a rather mechanical execution of the legislative’s will from another view encapsulating the opposite idea of implementation as an open-ended process and a terrain for dispute, with combatants fighting to achieve specific goals. The reconstruction of words’ meaning cannot but go through the exploration of all the multiple cultural contexts that influence and animate a particular communicative situation.
8.3.2.2 Knowledge frames

The specialist language of administrative law is not only characterized by linguistic structures that exist and operate within specific communicative situations. It also has a second distinguishing feature: its use is structured and driven by ‘frames’.

The notion of frame has been developed in Cognitive Linguistics by Charles J Fillmore.16 It refers to those knowledge constructs within which words and other linguistic structures are employed and that are capable of leading to a full interpretation of their meaning in a communicative situation.17 For the purpose of this chapter, the notion is helpful for two reasons. First, it points to the fact that the linguistic choices made in the communicative situations in which administrative law is employed are always associated, whether explicitly or not, to larger knowledge constructs that orientate and shape their overall meanings. Second, it allows us to recognize that knowledge frames create an obstacle to CAL research.

This obstacle is both linguistic and cultural. In order to reconstruct the meanings of the language of a particular administrative law, CAL scholars should be aware of the fact that those meanings depend also on the knowledge frames at work in that situation. Such frames, in their turn, are not self-referential structures: they are rooted in the various cultural contexts framing the communicative situation in which they operate. Their capability of leading to a full interpretation of the specialist language is dependent on cultural contexts, rather than on some intrinsic linguistic quality or feature. One should also notice that the obstacle deriving from the complexity of such operation is not exclusive to CAL research. Scholars working on the administrative laws of their polities are equally called to identify and understand the frames at work in each relevant communicative situation. In their work, however, they may rely on a number of cultural assumptions and pre-comprehensions of the contexts that derive from their education and existential experience.

The relevance of knowledge frames as cultural barriers may be illustrated by an example from the field of administrative proceedings. Let us think of a CAL research on the process of convergence between the ways in which the administrative systems of a number of Western legal orders enforce the statutory principles and rules on procedural participation in administrative adjudication. The researcher carrying out such an inquiry is likely to observe that the ways in which procedural participation is linguistically constructed by the relevant legislators present a number of clear similarities: while the single words and phrases obviously differ from one language to another, the literal meanings of the principles and rules envisaged by each legislator and enforced by public administrations tend to correspond and converge around the idea of defence within the administrative decision-making process. The CAL researcher might be tempted to conclude that linguistic similarities reflect a legal convergence in the field of adjudication: in all legal systems, participation is sustained through legal arrangements that tend to share a number of common functional features. He could also derive some implications from this observation: for example, he could be induced to represent the existing participatory instruments as universal technologies, or he could suggest that the ongoing convergence lays down the conditions for the gradual establishment of a constitutional framework common to several legal orders, capable of contrasting the current fragmentation of the globalized legal space. Yet, the picture would be considerably different if the CAL researcher focused on the knowledge frames at work in the particular communicative situation of administrative enforcement of the participatory principles and rules. For example, an inquiry into the frame knowledge relevant in the administrative decision-making process might reveal sharp differences in the meanings that administrative agencies give to statutory words that are commonly considered translation equivalents. Indeed, the very same lexicon of procedural defence may be associated to sets of background knowledge encapsulating different administrative values, such as the rule of law, good governance, or the efficiency and output effectiveness that are typical of the ‘new public management’. By identifying and analysing the knowledge frames employed in the administrative process, the CAL researcher might be able to bring to light the way in which a variety of cultural contexts, starting with the political and the economic ones, become relevant in that specific communicative situation and are capable of structuring its functioning. However complex their investigation may be, the knowledge frames that operate within each communicative situation are an inescapable element of analysis for CAL researchers engaged in the uneasy task of reconstructing the meaning of the language of a particular administrative law.
8.3.2.3 The relationship with other specialist languages

Finally, the language of administrative law is open to the influence of other specialist languages. As a system of communication employed in certain particular situations, it is not a closed and self-sufficient construct. It also makes use of linguistic structures and frames that are commonly used in different communicative situations, where other specialist, non-legal issues become relevant and central to the communication process. For example, the languages of many Western administrative laws employ words such as ‘security’, ‘monopolization’, and ‘precaution’, that belong, respectively, to the lexicon of the languages of political philosophy, economics, and environmental protection. Thus, words and knowledge frames that are typical of non-legal specialized disciplines can be imported and are often used in the administrative law language.

Such linguistic import creates a further obstacle to CAL research. When trying to reconstruct the meanings of the language of a particular administrative law, CAL scholars are ideally required to take into consideration that the full interpretation of the meaning is possible only by identifying the linguistic structures and knowledge frames that are imported from other specialist languages, by understanding their meanings in the communicative situations in which they are commonly used, and by reconstructing the ways in which they become relevant in the new communicative situations. This makes the decoding operation even more complex, because it multiplies the cultural contexts that are potentially relevant with respect to the various communicative situations and the legal language that is used in each of them.

Let us consider, by way of example, the case of a CAL research aimed at verifying the similarities and differences between the ways in which the US Supreme Court and the European Court of Justice have addressed the issue of ‘vertical agreements’ in their enforcement of the US and EU competition laws. As for the European Court of Justice, such research can be done—with some simplification—by taking into consideration the English version of its judgments. The scholar carrying out such research should reconstruct the precise meaning that each of the two courts gives to the phrase ‘vertical agreements’, which can be broadly understood as agreements between undertakings at different levels of the commercial chain, while ‘horizontal agreements’ are agreements between undertakings that are competing with each other. In order to identify the correct meaning of the phrase, the CAL researcher is required to examine the case law of the two courts, that is, two macro-texts of great complexity, potentially made up of different and even conflicting interpretations. In order to understand and give sense to each macro-text, he should analyse the lexicon and the knowledge frames that are actually used in the particular communicative situation of judicial litigation before the US Supreme Court and the European Court of Justice. However, the CAL researcher cannot reconstruct the meaning of the ‘vertical agreements’ phrase in the US and EU case law without taking into account that such meaning is first of all shaped in communicative situations that are different from judicial litigation before the US and EU courts, because they involve economists and take the form of a scientific debate on market competition. This means that CAL researchers should be able to reconstruct the meanings that are given to the ‘vertical agreements’ phrase by the US and European economic sciences, then to identify the ways in which the US and EU courts use the positions of the US and European economic sciences in order to interpret and apply the relevant provisions of US and EU competition laws. For example, the US Supreme Court, in its case law of the 1950s and 1960s, interpreted the antitrust laws in such a way to match the economic assumptions of the so-called Harvard School, a group of scholars who updated the antitrust economic theory after the Second World War. But in the late 1970s it began to adopt the economic theories of the Chicago School of economics, with the effect of classifying as presumptively legal the vertical agreements having a net beneficial effect on consumers. The evolution of the meaning of the ‘vertical agreements’ phrase in the US Supreme Court’s case law therefore reflects the ‘battle for the soul of antitrust’18 between two schools of economic thought. And the CAL researcher cannot fail to identify the penetration in the specialist language of administrative law of linguistic constructions and frames elaborated in other communicative situations.

8.3.3 Conclusion: A Risk and an Opportunity

What emerges from the previous pages is an approach to language barriers that accentuates their cultural dimension and that assigns CAL scholars the task of decoding, at the same time, the linguistic structures and the cultural foundations of the specialist language of administrative law. My attempt has not been that of providing a fully accomplished account of such approach. As has been observed since the very beginning, this is a new and clearly under-researched field in CAL studies and the purpose of this chapter has been to give a sense of direction to the ongoing CAL discussion and to future research, rather than providing a full-fledged reconstruction.

In conclusion, it is appropriate to note that the approach sketched in this section brings with itself both a risk and an opportunity. The risk is that of over-complexity. The approach that has been outlined increases the already great complexity of CAL research, insofar as it requires CAL scholars to take into account several linguistic variables and to engage in a difficult exploration of a multiplicity cultural contexts. Yet, one should keep a sense of perspective about the operational implications of the proposed approach. CAL scholars are not supposed to become linguists or cultural mediators. They should instead bring to their research a number of operations that administrative law scholars commonly carry out when working on the administrative law of their own polities. In this case, administrative law scholars normally rely on a set of assumptions and pre-comprehensions of the cultural roots of the legal and institutional reality. In CAL research, however, researchers are called to intentionally engage in such operations and, to the extent to which that is possible, to control them. In so doing, they have the opportunity to contribute to the re-orientation and maturation of CAL studies. A culturally rooted approach to the language issue might prove—as has been argued above—a powerful instrument to sustain CAL research in its attempt to play a central role in the study of administrative law in transition.
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2 See e.g. Hofmann 2008; Nehl 2006; see also Page and Wouters 2005.

3 Chiti 2018, 73.

4 See for instance the Reneual project on the simplification of EU administrative law, which has led to the development of a set of Model Rules on EU Administrative Procedure; all relevant materials are available at <http://www.reneual.eu> (last accessed on 21 July 2019).

5 I borrow this expression from Harlow 2016, 32.

6 Such highly influential and widely shared conception of GAL’s legal foundation has been first proposed by Kingsbury, Krisch, and Stewart 2005, 25 ff.

7 See in particular Cassese 2012a, 612; Cassese 2012b.

8 See, for a discussion of the theoretical foundations of the contextual approach, Snyder 1995; Snyder, 1990 12 ff.

9 See, respectively, Harlow and Rawlings 2009 and Flood and Sossin 2017.

10 This is true, in particular, for EU administrative law, whose institutions and processes have been the subject of several articles published in journals such as the European Law Journal (until 2019) and European Public Law.

11 The relevance of contexts in CAL studies, though, has been recently highlighted by Napolitano 2017, 1020 ff.

12 The link between language and culture is not only asserted but also used as a starting point of several lines of research, the most prominent of the which is ‘comparative legal linguistics’, a field developed by Heikki Mattila and aimed at comparing the development of the structure and vocabulary of different legal languages in order to reconstruct the historical evolution of legal systems: see, in particular, Mattila 2013; for a short account, Husa 2015, 46 ff and 94 ff.

13 See—in a wide and rich literature—de Groot 2006 and Sacco 2005, as well as Gaakeer 2012 and the articles collected in Part III of that volume by Tiersma and Solan 2012. See also Šarčević 1997; Kredens and Gozdz-Roszkowski 2007, a book which presents an assortment of eclectic—though diverse and uneven—contributions on legal translation from linguists and lawyers; and the seminal essay by Schroth 1986.

14 See, in particular, Cassese 2012a; Ruffert 2007; Schmidt-Assmann 2008a; Schmidt-Assmann 2008b.

15 On the inevitably historical nature of legal comparison, which is called to modify its functions and methods in relation to the continuous transformations of legal and institutional reality, see Resta 2017, proposing an illuminating archaeological inquiry on the origins and evolution over time of legal comparison.

16 The notion of frame has been developed by Charles J Fillmore in the late 1960s and the 1970s: for a retrospective account see Fillmore1987; Fillmore 1985.

17 See, for a general overview, Cienki 2007.

18 Piraino Jr 2007, 348. For a challenging interpretation of the Supreme Court’s case law and its similarities and differences with that of the European Court of Justice, see Amato 1997, who also places antitrust law in the broader context of political theory and history.







chapter 9

Comparative Administrative Law and Public Administration


Anthony Michael Bertelli and Fiona Cece




The purpose of this chapter is to explore, critically and systematically, contemporary public administration scholarship as it pertains to national administrative law. To be clear from the outset, our aim is not to examine legal scholarship about public administration, but, rather, to understand how contemporary public administration scholarship thinks about administrative law. The studies we review—which we call bureau-centric (following Bertelli 2005, 135)—focus on the interaction of government agencies with politicians as well as with organized (e.g. business interests) and unorganized constituencies (e.g. social welfare benefit claimants). We conducted a systematic literature review to assess the current distribution of this bureau-centric literature in leading international public administration outlets, learning four things from the exercise. First, from the perspective of bureau-centric studies, the role of administrative law is to constrain particularistic behaviour of administrative officials as they interact with organized constituencies, though the literature takes opposing views on the effectiveness of the law in doing this. Second, these studies tend to view the role of administrative law as shifting towards the promotion of a kind of pluralism as administrative officials interact with unorganized constituencies. Third, while the bureau-centric literature is robust within the confines of particular national administrative law systems, comparative studies are entirely absent from the important outlets we surveyed. Fourth, the American case dominates the literature in leading international public administration outlets, which did not reveal any study that compares, for instance, how administrative law differs in its bureau-centric implications across civilian and common law systems. We consider this a missed opportunity and offer an agenda for future research that might begin to remedy this situation.

9.1 Administrative Law in the Public Administration Curriculum

For present purposes, administrative law can be defined as the law governing administrative procedure. It includes mechanisms used ‘(1) to redress harm to individuals inflicted by government in the pursuit of government objectives, and (2) for positive control of government agencies by branches of government with sovereign authority in lawmaking’ (Bertelli, 2005). From the perspective of the administrative official, administrative law can be viewed as either a constraining or an enabling mechanism (Lynn, Heinrich, and Hill 2000), and this is also the approach to teaching administrative law in the curricula of professional degree programmes in public administration. This can be seen in the way that administrative law, so defined, feeds into a notion of governance, which ‘implies a configuration of distinct but interrelated elements—statutes, including policy mandates; organizational, financial, and programmatic structures; resource levels; administrative rules and guidelines; and institutionalized rules and norms—that constrains and enables the tasks, priorities, and values that are incorporated into regulatory, service production, and service delivery processes’ (Lynn, Heinrich, and Hill 2000, 236). Administrative law is thus one of the structures of governance and inhabits a system of governance in which the administrative official operates.

For this reason, both the study and the teaching of public administration concentrate on the opportunities and constraints that law places on the action of an administrative official. A textbook claim about the role of these officials—or public managers, a term that is used to conjure their agency in negotiating the constraints and opportunities—is that they are ‘both creatures of their political environments and creators of capacities needed to achieve results for themselves and their organizations’ (Hill and Lynn 2015, 5, emphasis original).

This perspective of public managers as creature-creators of public policy is essential for understanding both the current state of the bureau-centric literature as well as its myopia. In the US, write Bertelli and Lynn (2006, 43), the pre-Second World War scholarly tradition gave the field ‘a subtle, pragmatic wisdom concerning administrative practice that is, at the same time, infused with democratic idealism and a keen awareness, if not a conceptual grasp, of the challenges created by America’s separation of powers’. For all of the challenges to this ideal in the postwar era (cf. Simon 1946; Waldo 1948; Frederickson 1997), contemporary arguments about how public managers can and should do their jobs most effectively offer the same kinds of principles of ‘good’ management that guided the pre-war pragmatism. Managerialist movements see the private sector as something to be emulated, focusing on outcomes such as productivity, efficiency, and customer satisfaction, while freeing the public manager to be creative in achieving them (Pollitt and Bouckaert 2017). Collaborative public management—working across organizations to tackle issues that cannot be (easily) addressed by a single organization (Agaranoff and McGuire 2004)—is better done by following rules such as, ‘[c]ollaborative managers need to be both participative and authoritative’ (O’Leary and Vij 2012, 511). Perhaps the democratic idealism has waned (e.g. Bertelli 2016), but scholars and teachers of public management see the bureau-centric perspective as a way to understand and enrich the creature-creators in state bureaucracies and beyond.
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Figure 9.1 Constituencies and Functions of Administrative Law





9.2 The Constituencies of Public Management and the Functions of Administrative Law

The bureau-centric literature is constituted of two strands, which differ on the basis of the constituencies that the specific public managers under consideration are serving, as shown in Figure 9.1. We argue that the functions of administrative law discussed in the literature can be distinguished by the politics on which they focus, in particular, the particularistic and universalistic interests at stake in the programmes administered by government agencies. By universalistic interests, we mean those that are shared by a broad constituency, such as the elderly, that are spread across national political geography. Particularistic interests, by contrast, are those of narrow substantive constituencies, such as steel pipe manufacturers, that are very likely to be concentrated in a discrete area of political geography, maybe even a single electoral constituency. Defining terms in this way allows us to consider both the politics of substantive policies for the elderly or steel pipe manufacturers as well as their consequences for distributive politics (see e.g. Golden and Min 2013). This is important because agencies, of course, are accountable to political institutions that impact the distribution of benefits across political geography, but face different incentives to do so in comparative perspective based on institutions such as the electoral formula or the separation of powers (cf. Bertelli and Grose 2009; Martin and Vanberg 2013).

In the first row, those served by programmes are organized in the classic sense of pressure-group politics. In regulatory agencies, licensing bureaus, and many other contexts, constituent interests come to the agency in the form of interest groups, industry associations, and the regulated firms themselves. The bureau-centric literature in such cases considers administrative law as a constraint, and further, as a safeguard that helps prevent agency bias towards particularistic interests. It addresses the classic argument in which public managers may come to be ‘captured’ by such interests (e.g. Carpenter and Moss 2013). The creation of such law-as-constraint by politicians can be seen as a proactive, ex ante oversight mechanism designed to limit the actions of a public manager along with the influence of organized interests (e.g. Shapiro 1998; West 2016; Rosenbloom 2002). From this perspective, administrative law is seen as helping to promote the core value of accountability in representative government (cf. Bertelli 2016; Manin 1997).

The function of administrative law changes when we consider the interface between public managers and unorganized constituencies. In such cases, the bureau-centric literature focuses on law as an enabling mechanism, whose function and purpose is to promote values such as participation, openness, or contestation of decision-making. Administrative law in this sphere is viewed as protecting universalistic interests. Law can give clients a platform for voice by infusing the value of pluralism into administrative processes. When unorganized constituencies are involved, this literature mostly focuses on the instrumental role that courts play in mediating the relationship between a public manager and her public clientele.

9.3 Reviewing the Bureau-centric Literature

The framework in Figure 9.1 serves as the foundation for the systematic review we present in this chapter and will also guide the prospective research agenda we advance in the concluding section. To assess the principal contemporary themes in this field of research, and to identify where gaps in research currently exist, we employed the Preferred Reporting Items for Systematic Reviews and Meta-Analyses (PRISMA) structure for accessing and sorting the literature, which is becoming standard in the field of public administration.

Our search strategy was to examine (1) those public administration journals having the highest impact and academic reputation worldwide, and (2) several international journals that publish comparative and international scholarship with some regularity. These are English-language journals, reflecting the importance of publications in English in the public administration academy and also the significant internationalization of the scholarly community. Included in this review are (1) the Journal of Public Administration Research and Theory, (2) Public Administration Review, (3) Public Administration, (4) Governance, (5) Public Management Review, (6) International Public Management Journal, (7) the American Review of Public Administration, (8) Administration and Society, and (9) the International Review of Administrative Sciences. Two specialty journals were also included as they cover topics in which administrative law is likely to be discussed: (10) the Review of Public Personnel Administration, and (11) Social Policy and Administration. The keywords we used to identify studies were: (1) ‘Law’, (2) ‘Administrative Law’, (3) ‘Administrative AND Law’, (4) ‘Public Law’, (5) ‘Public AND law’, (6) ‘Legal’, (7) ‘Leg*’, and (8) ‘Law AND Governance.’ We considered both empirical and theoretical contributions published until November 2018. The initial PRISMA screening process identified ninety-one studies as relevant. These studies were then further screened by looking at their titles and abstracts, in order to select twenty-eight studies that were indeed bureau-centric according to our definition. Once these studies were identified, they were situated into the constituencies and functions framework presented in Figure 9.1.

9.4 Administrative Law as Constraining Particularism

The first conclusion of our review is that, when organized constituencies are involved, public administration scholarship focuses on law as a constraint on public managers. This constraining function can be related to the fire alarm oversight argument developed by McCubbins and Schwartz (1984), whereby statutory provisions often give interest groups incentives to alert politicians when they believe that a government agency has overstepped its boundaries. The focus on the functions of administrative law in this area of public administration scholarship is embedded in the use of ex ante oversight as an incentive mechanism (see generally Bertelli 2012, ch. 4). That organized and unorganized constituencies may legally participate in and be informed about administrative processes can hold public managers more accountable to the representatives of the people by promoting collective decisions, by exposing managers to the interests of the constituencies they serve, and by providing public managers with more information for decision-making.

In the context of collaborative public management, Amsler (2016) discusses the integration of management, politics, and law in public administration scholarship, claiming that prevailing scholarship fails to incorporate the law to the extent that it should. Specifically, Amsler discusses six arenas of administrative law, as they relate to public values: accountability, efficiency, effectiveness, transparency, participation, and collaboration, and demonstrates how administrative law can either help to facilitate or to obstruct collaborative public management across all levels of government.

Administrative law in this essay, as in most of the literature we reviewed, refers to the US Administrative Procedure Act (APA). The focus is generally on the rule-making provisions that enable the public to participate through rights of formal notice and comment. Notice-and-comment rule-making exemplifies the constraint of public managers when they interact with organized constituencies to avoid agency bias towards private, particularistic interests. Amsler (2016) argues that notice and comment can be an effective instrument used to constrain a public manager, and prevent any hidden, confidential collaboration that can lead to agency capture. She also addresses the US laws requiring transparency in public records and agency meetings. Their aim is to prevent secret or confidential collaboration between agencies and organized constituencies, further constraining particularism.

Bingham, Nabatchi, and O’Leary (2005) likewise focus on stakeholder participation and collaborative public management. They identify a legal framework used by public administration in such processes across federal, state, and local levels. They claim that public dialogue, such as that fostered by notice-and-comment procedures, maintains accountability to the people through the use of collective decision-making; though this conflicts with most accounts of interest group pressure in notice-and-comment, as we will see shortly. Baber (2011) exemplifies a shift in normative values from accountability in representative government to a more deliberative and direct form of democracy, arguing that though methods like participation in rule-making, engaging stakeholders, and transparency, can be effective procedural safeguards in constraining public managers and holding them accountable, deliberative processes can help to mitigate the democratic deficit they leave in place.

While most of the public administration scholarship that we surveyed examines the notice and comment procedures of the APA, some work has also considered the impact that courts can have on this relationship. Koenig and Kise (1996) argue that court intervention in public management can effectively diminish the administrative authority of public managers in government agencies. Koenig and Kise (1996, 446) discuss two important prior studies, arguing that they demonstrate the limiting impact that courts can have on the discretion of public managers:

O’Leary (1989) in her study of the impact of federal court decisions on the Environmental Protection Agency (EPA) found that the courts affected the EPA administrator’s authority by reducing the discretionary powers and autonomy of the agency … Baum (1976) also supports the theory that court intervention diminishes administrative control … When it uses either insulation or sanctions, the judiciary asserts itself as the superior in the situation, thereby limiting of reducing the administrative authority of the manager.

Koenig and Kise (1996) conclude that public administration scholars generally agree that court involvement in public management aims to limit and constrain the number of actions that can be taken by public managers.

This is consistent with work on statutory deadlines for rule-making, which suggest that once courts are involved, rules are made even though the courts tolerate reasonable delay (Gersen and O’Connell 2008). Bertelli and Doherty (2019) find that US federal agencies frequently do extend their rule-making procedures beyond statutory deadlines, yet promulgate most rules under deadline by the next congressional midterm or presidential election and display other politically nuanced behaviour.

In the American states—a thankfully comparative context—administrative law can serve a similar political control function. Woods (2005) studies laws that allow elected politicians to review administrative rules, and examines the way such provisions impact interest group influence on agency rule-making. This political review of administrative rules can work to balance the influence that regulated firms have on the public managers. Woods (2005, 405) notes that in the US, ‘administrative rule review is a fairly common feature of state government. Thirty-eight states have some formal legal mechanism specifying particular rule review authority and procedures … Although such acts have been enacted in all 50 states, they vary significantly in the specific powers that they afford to governors and legislators.’ Though significant variation exists in how much autonomy is given to review committees, as well as the scope of their oversight, the fact that such provisions exist in all states demonstrates an important effort to constrain group influence on rule-making. Woods finds that ‘both greater gubernatorial and legislative rule review authority significantly decrease the amount of interest group influence reported by state agency directors’ (402). His evidence suggests that political rule review does constrain public managers who are particularly susceptible to interest group influence, and can help mitigate agency capture as a result.

While administrative law constrains public managers in all of these studies, Christensen, Goerdel, and Nicholson-Crotty (2010) issue a call for a partnership between the courts and government agencies. Their position seeks to reverse the weight of the foregoing evidence through collaboration, which proposes the possibility of fruitful collaboration through an integrative approach.

Another stream of bureau-centric scholarship considers interest group participation in rule-making directly, demonstrating that notice-and-comment can have the unintended opposite result, namely, an undesirable outcome of government bias towards private interests. Furlong and Kerwin (2004) argue that participation in rule-making continues to be an effective and preferred strategy by interest groups to impact policy-making. They conducted a survey of 149 interest groups to assess the perceived effectiveness of formal participation on rule-making in the policy process, finding that despite ‘various changes to the rulemaking process…and diversions of interest groups’ focus and resources to other activities such as grassroots work and campaign activities…organizations continue to focus significant effort and resources on the rulemaking process’ (369).

As noted, bureau-centric scholarship generally agrees that formal participation through notice-and-comment procedures, is one prominent legal framework with which organized constituencies and public managers can formally interact. However, authors disagree on the extent to which law can effectively constrain government agency bias towards private interests due to incentives uncovered by ‘Chicago School’ arguments about regulation (e.g. Peltzman 1976). Golden (1998) investigates the extent to which comments on proposed rules can in fact alter the content of proposed rules, and the identity of the groups that submit comments. She assesses eleven randomly selected rules set by the US Environmental Protection Agency (EPA), National Highway Traffic Safety Administration (NHTSA), and the Department of Housing and Urban Development (HUD) and finds that the majority of comments during this phase were made by businesses, with very few cases of citizen comments. In theory, notice-and-comment intends to constrain agency bias towards private interests and is viewed as a democratic safeguard; in practice, private interests tend to participate the most, enhancing agency bias towards particularistic interests.

Of the rules that Golden (1998, 253) examined, the citizen group participation rate did not surpass 11 per cent in any case. Moreover, she notes, that specifically, neither ‘NHTSA nor the EPA received a single comment from an individual on any of the eight rules examined’ (253). The substance and technical detail characterizing regulation done by NHTSA and the EPA could make interest groups or citizen advocacy groups less inclined to comment on rules proposed by these agencies. Yet, in a different context, Golden (1998, 254) revealed that ‘twenty-four individual citizens submitted comments to HUD regarding its rule on designated housing for the elderly and disabled’. Another reason for the low citizen participation during the notice-and-comment phase can be attributed to differences in resources available to organized interests, where business interests have more resources and methods available for obtaining information during the notice-and-comment period than, for example, consumer advocates. Golden (1998) concludes that law does not constrain government agency bias towards particularistic interests, but, rather, enables it. She argues that ‘federal agencies are not providing adequate notice of their proposed actions’ and that there exists a ‘bias in participation rates of business and citizen groups and the virtual absence of actual citizen participation’ (265).

Woods (2013) examines open access procedures in the American states and finds that procedures that bring outside interests into environmental policy-making do have a significant impact on the ultimate policies that agencies make. However, his findings likewise tilt towards the dominance of business interests and regulatory capture. Specifically, he finds that ‘[r]equirements designed to promote public access to agency regulators and those promoting access to reviewing entities are both associated with reductions in the stringency of environmental regulation, as measured by the environmental compliance costs borne by industry’ (591). West and Raso (2012, 515) add additional support to this argument, finding that ‘participation and influence in discretionary agenda setting tend to be weighted in favor of economic interests that have an intense stake in administrative policy and with whom bureaucrats must communicate in doing their jobs’.

Although advocates of notice-and-comment procedures view the function of administrative law as one of constraint on public managers, the foregoing evidence suggests disproportionate participation rates in such procedures, and reveals a bias towards particularistic interests. The influence that interest group comments can have on federal agency rule-making is also examined by Yackee (2005), who studies 1,444 interest group comments on forty federal agency rules. She finds that ‘formal participation of interest groups during rulemaking can, and often does, alter the content of policy within the ‘fourth branch’ of government … [T]hose who voice their preferences during the notice and comment period of rulemaking are often able to change government policy outputs to better match their preferences’ (2005, 103). This shows the potential for agency capture when organized constituencies formally participate in the agency’s rule-making process.

West (2004), by contrast, contends that even though interest group comments during the notice-and-comment period can alter policy-making, the impact is quite small. An analysis of forty-two rules suggested that the effects of comment are limited in scope and that the changes made are quite small. While notice-and-comment can increase accountability and expose public managers to information, informing them of the views and interests held by affected stakeholders, the limited impact may be due to the fact that the agency already has a great deal of information at the point at which notice is given. West (2004, 69) writes, ‘notices of proposed rulemaking are often accompanied by book-length reports that reference prenotice records containing thousands of pages of supported materials … the average interval between formal initiation of research on a policy issue…and the publication of a proposed rule was 4.3 years’. We cannot forget that the notice-and-comment phase occurs after an agency has already invested a significant amount of time, effort, and resources in policy-making.

The single non-US study that we uncovered focuses on how law regulates public services in Italy, and assesses why public service regulation does not have a distinct legal framework and is not deeply rooted in legal tradition in Italy. Cananea (2002, 77) demonstrates that a politicized management of services is particularly evident in southern Italian regions, and this ‘has created favourable conditions for the growth of a diffuse corruption’. This is evident in an example given of the relationship between the Italian government and Parliament and two public service entities, Ferrovie dello Stato s.p.a. (railways) or Poste Italiane s.p.a. (mail): ‘both government and Parliament must refrain from funding the growing deficits of the Ferrovie dello Stato s.p.a. or Poste Italiane s.p.a., although every year politicians and higher civil servants find some way to do this indirectly’ (77). In this study, the corruption is mitigated by law through the European Commission and the European Court of Justice, which have used the implementation of rules on competition as a way to prevent ‘public authorities from funneling public money to public and private providers delivering services (like Alitalia [airline])’ (77). These regulatory rules, in addition to required financial transparency, are one example of the legal framework by which corruption, and particularism, is mitigated in Italy as between public managers, politicians, and organized constituencies.

9.5 Administrative Law as Enabling Universalism

Having discussed studies that treat administrative law as a constraint on public managers, we now investigate how the bureau-centric literature views law as a means to promote pluralism in administrative processes and to advance more universalistic policy interests. When unorganized constituencies are involved, public administration scholarship focuses on a function of administrative law that enables universalism and protects democratic process values through the use of administrative hearings and courts. The focus on administrative law is centred on how it can be used as a way to mitigate and redress wrongdoing inflicted by public managers on individuals. Public administration scholars view the interplay between law, public managers, and unorganized constituencies as reactive and ex post because the critical action happens after rules are implemented. By contrast, when organized constituencies are involved, the literature in the previous section viewed the core activities as proactive and ex ante, as in the case of comments on proposed rules before they are promulgated.

Most of the scholarship in this strand of the bureau-centric literature examines the way that courts mediate agency relationships with citizens, and work as an enabling apparatus for the protection of the democratic values of representation and pluralism. Here, judicial and administrative hearings serve as an institutional design to invite universalistic and unorganized interests into participation. Lens (2009) addresses the perceived fairness of administrative hearings, and how citizens use them to correct errors in benefit claims processes in public welfare agencies. Hearings are viewed as a powerful tool for promoting universalism, as they facilitate social inclusion and mitigate the marginalization of disadvantaged clients. Within public welfare programmes, for example, administrative hearings are crucial in helping redress harm for citizens who are often very poor. Lens (2009, 817) notes that ‘every major public welfare program, including the Temporary Assistance for Needy Families (TANF) program, Medicaid, and Social Security, uses administrative “fair hearings” to resolve disputes. Fair hearings are where citizens, often the very poor, make use of the legal machinery of government to challenge perceived mistakes. They help ensure that officials are applying the law consistently, fairly, and equitably.’

Lens concludes that hearings provide citizens with a platform to address the wrongdoings of the public manager, thereby countering the sense of powerlessness they otherwise feel. However, she notes that not all clients viewed administrative hearings in this light, and some non-appealers displayed scepticism regarding administrative hearings, fearing they would lead to more damage and loss of public welfare assistance.

In England and Wales, public administration scholarship similarly stresses the role of administrative law as contributing to administrative justice. Clark (1999), for instance, calls for public service reform that can address current gaps in the sphere of British administrative justice. Though the current system of judicial review and tribunals can help address complaints and remedy grievances, there still exist fundamental gaps in how administrative law can effectively achieve these goals. One of these gaps, for example, is how the complaints system is formally set up and framed, with ‘the complaints systems on one side, the courts on the other, and the ombudsman family as a hinge in the middle’. Clark writes that the Ombudsman himself ‘pointed out the need to reduce the complexity of the current system of public sector complaints procedures and authorities’ (486). Beyond this procedural complexity and backlog, Clark sees another gap in the under-development of public law to regulate contracts with the government, a point to which we will return below.

Taratoot (2013) investigates whether the decisions of administrative law judges (ALJs) in US federal agencies—‘bureaucrats with robes’ that oversee adjudications under the APA—influence the subsequent decisions made by political appointees of the National Labor Relations Board. He finds that ‘the decision of the ALJ is the most important determining factor in predicting Board outcomes in both routine and difficult cases. These results alter previous perceptions that ideology was the most important determining factor of independent agency decision making’ (551). Formal channels of decision-making can be a powerful instrument for mitigating the impact of political ideology on decision-making. Moreover, Taratoot (2013, 572) finds that ‘decision making in the area of adjudication appears to be bottom-up rather than top-down as the previous literature has suggested. Political appointees seem to be heavily reliant upon decisions issued by ALJs’ (Taratoot, 2013).

In summary, when unorganized constituencies are involved, most public administration scholarship considers the possibility that administrative hearings serve as a vehicle for enhancing pluralistic participation from members of unorganized groups. They also consider such processes as limiting the influence of political ideology on decision-making, which stands in contrast to contributions such as Woods (2005), whose results suggest that bringing politics back in can mitigate capture where organized constituencies are active.

9.6 Reflections on the Bureau-centric Literature

The literature we have surveyed centres its gaze on the way that administrative law enables and constrains the relationship that public managers have with organized and unorganized constituencies. One limitation of this bureau-centric scholarship we reviewed is a lack of systematic consideration of the way that law mediates relationships that these constituencies have with politicians in their own right. In regard to unorganized constituencies, studies of institutional reform litigation in the US—constitutional litigation against government agencies operating prisons, schools, or child welfare agencies that seek reform of management practices as redress for harm—are an example of how interest groups can use courts to circumvent political priorities (cf. Bertelli 2004; O’Leary and Wise 1991). These studies certainly consider the law as constraining public management, but also describe interactions between bureaucrats and interest groups that invite those constraints as a means of increasing resources allocated by politicians (Bertelli 2004; Bertelli and Feldmann 2006). This is quite different from agency capture by organized interests in rule-making, but the mechanisms of external influence have implications for political choices.

Scholars seem to agree that when courts mediate the relationships between public managers and unorganized constituencies, law can be seen as enabling universalism and protecting democratic values of representation and pluralism. The focus is primarily on the use of administrative hearings as an instrument for protecting individuals against any wrongdoing by the agency, enhancing representation, and protecting universalistic interests. However, when organized constituencies are involved, there is disagreement in the bureau-centric literature regarding the impact that law has on the relationship between constituents and public managers. The literature mostly considers notice-and-comment procedures, implemented by the American APA. Some scholars argue that formal participation in rule-making can increase agency accountability by exposing public managers to the interests of and information provided by stakeholders who are affected by the rules the agencies make. In this way, notice-and-comment mitigates agency bias towards particularistic interests by giving stakeholders a voice in the administrative decision-making process. Others are more critical of the notice-and-comment process, arguing that, while formal participation in rule-making can theoretically accomplish all the aforementioned accountability enhancements, evidence that they do this in fact suggests otherwise. Critics argue that law that allows for formal participation in rule-making creates legal opportunities for organized constituencies to have access to rule-making, allowing agencies to disproportionately favour organized interests, thereby enhancing the potential for agency capture.

The bulk of the bureau-centric literature we reviewed concentrates on how the American APA, and more specifically, its provisions for notice-and-comment rule-making and judicial review can enable or constrain the actions and decisions of public managers. Yet many questions under the American APA are under-examined in the public administration literature we systematically reviewed. For instance, the balance between adjudication and rule-making almost entirely tilts towards the latter. Yet the real promise for a research agenda lies outside the domain of the APA, indeed outside the US, and a comparative approach would be crucial in fulfilling that promise.

We realize, of course, that our English-language limitation in searching the literature is particularly significant in the area of administrative law. But it is equally important to point out that the emphasis of the international academy on a few, English-language journals as the top outlets for publication drives attention away from a comparative agenda in this area. Public administration scholarship could do well by expanding beyond the currently US-dominated stream of literature, given that the few comparative, or non-US papers we uncovered in this literature review were written by administrative law scholars in outlets beyond our scope. Moreover, the field is also limited in its approach to studying administrative law across different law systems, as no study was found which compared how administrative law differs across civilian and common law systems. A more rigorous study of administrative law in public administration research is worth engaging, and can help deepen the knowledge of other disciplines, such as political science, as well.

9.7 Conclusion: An Agenda for Advancing Bureau-centric Research

The performance of public administration as a scholarly field in its bureau-centric agenda is disappointing, but for the reasons of curriculum that we articulated earlier, not unexpected. Our aim at present is not to develop a broad research agenda for the field, but, rather, to call for studies in three under-explored areas. We believe that scholarly attention to these domains is critically important for understanding the enabling and constraining incentives that law induces across the landscape of public management practice in modern democracies. Moreover, the agenda we propose is comparative: it does not take jurisdictional contexts in isolation as have all of the studies we uncovered. Taken together, the elements of this agenda will help to create a more useful view of the law for public management practice and its study in the academy.

9.7.1 Bureau-centric Default Rules

Careful attention to the distinction between public and private law can help public management scholars and practitioners to understand more fully what administrative law can achieve as a means of structuring public administration. An important place to start a comparative agenda lies in a nuanced understanding of the default rules of the complex arrangements of contemporary governance. Default rules are those elements of existing law which govern relationships in the ‘background’ when agreements between parties are not specific and which can be ‘supplanted by the expressed consent of the parties’ (Barnett 1992, 784). Legal scholars have considered such rules in the case of statutes that delegate enabling authority to administrative organizations and actors (e.g. Elhauge 2009), but our suggestion here does not regard their interpretation, but, rather, their role in governance structures. Questions such as how existing rules enable and constrain public managers in new governance arrangements such as networks, collaborations, or coproduction are what we have in mind.

Default rules certainly differ across legal systems in an important way. Consider the case of hybrid, quasi-governmental organizations, which have been an important element of incentive-based approaches to the structure of public administration (see Pollitt and Talbot 2004). Because such bodies reside at arm’s length from politicians and often have the ability to self-finance (such as through the retention of user fees), they have both policy commitment value for politicians as well as potential for managerialist efficiency gains when compared with fully public agencies (cf. Bertelli and Sinclair 2018; Pollitt and Bouckaert 2017, 81–3). In many countries they can be created with either a private- or public-law personality, but this differs across systems and time. Bertelli (2006, 247), for example, finds that hybrids created under Dutch public law are more likely to be subjected to auditing requirements than are those given a private law basis.

The economic explanation for this observation is that though costs increase with auditing requirements, they decrease in the presence of more default rules. Thus, with a base of institutions (like courts) in place, it is simply ‘cheaper’ for the government to impose increased auditing requirements. This is similar to the legal theory of contracting in the presence of default rules as providing a predictable environment for business transactions, making them less costly … This would … support the notion that market accountability mechanisms are in place for agencies that are less public.

The implicit or explicit reliance on default rules under public or private law is an important structural choice for politicians as the foregoing argument implies. Reliance on this law-in-the-background may also make it easier for agencies to address the incentives of distributive politics that politicians face and for those politicians to make programmatic choices. The existence of default rules impacts far more than the creation of hybrid organizations, of course, and has implications for the concerns of the extant literature that we have discussed. Contracting for public services and the outcome-over-process considerations of managerialism raise undeniable issues of particularism, and contract lies at the nexus of public and private law. Collaborative governance, direct public participation in public management, and the co-production of services provide important opportunities for enhancing universalism. Research in this area would allow scholars to respect what they know about contemporary public administration—that it is largely done outside government agencies—when they address topics of administrative law.

Consider the arbitration of disputes in situations when public services are privately provided. In the UK, the relationship between public and private entities is mediated by the same courts that settle disputes between two private entities. Therefore, the legal framework does not always work to protect public interest and constrain the bureaucracy. Breklouakis and Devaney (2017, 22) argue that ‘the private law paradigm upon which English arbitration law is based, leaves the public interest both unaccounted for, and unprotected, in respect of public-private arbitrations’. They attribute this lack of a distinct legal framework for public-private arbitration in England to the ‘lack of a developed administrative law sphere and of a separate body of administrative courts which would claim an interest in the regulation of public-private arbitrations’ (23). Systemic legal differences, such as the basis for arbitrating disputes, can thus yield profoundly important understandings in the feasibility of innovations in public management such as managerialism, public-private partnerships, or collaborations among governmental and non-governmental actors. Comparative work on the nature of default rules in a variety of contexts can help us to understand both the design of these structures of governance and the behaviour of public managers operating within them.

9.7.2 Synthesis of Constitutional and Bureau-centric Literatures

We think that, as a general matter, combining constitutional-level concerns about the authority that public managers have in representative governments with bureau-centric concerns about the provision of services, rule-making, and adjudication, could result in a unified framework for understanding the enabling and constraining ability of administrative law. It would be most useful to think about the relationship between the design of political institutions (constitutional-level) and administrative processes (bureau-level) in a systematic way.

The public administration literature uncovered in our systematic review is so bifurcated that it is difficult even to locate studies at the constitutional level when looking for literature on administrative law and vice versa (but see Bertelli 2005). While there is a robust interaction between scholars and recent changes in the law, most analytical studies about constitutional-level administrative law have to be found in the legal literature and, sometimes, in allied disciplines such as political science, where the aims are different from those in the public administration curriculum. Again, what literature there is does not compare legal systems. For example, constitutional-level discussions about structural reform litigation or the weakening of state action doctrine and decisions that limit the extent of tort liability for governments in the American context (Rosenbloom and Rene 2016) are not compared to other systems where liability is restricted in different ways. Even fundamental discussions of how the law construes responsible action by public managers in general are not comparative (e.g. Lee 2004; Bertelli and Lynn 2001; Bertelli and Lynn 2003).

A synthesis of the constitutional-level and bureau-centric arguments would make it much easier to consider the full implications of the legal environment in which public managers work. Managerialism, to take one example, shifts focus to outcomes and allows public managers substantial flexibility in the process of achieving them. While an administrative procedure act, imposing notice-and-comment procedures to limit particularism, places some constraints on that process, many other restraints, such as equal protection or proportionality, are constitutional-level considerations. These considerations differ substantially across systems. Innovations in the structure of public management such as the hybridization described above will engage these rules differently, and impact public managers’ particularistic and universalistic tendencies differently across legal contexts. Yet we know very little about the implications of this differential engagement.

Some strands of work in public administration have the potential to connect these levels, but can be frustrated by problems of data availability because of the difficulties inherent in very broad quantitative comparisons. For instance, Bertelli (2019) examines the relationship between the types of contractual agreements that undergird public-private partnerships for infrastructure development and the configuration of veto players in eighty-three developing countries. The analysis reveals that less myopic governments and those with continuity in their party composition are more attracted to Build-Operate-Transfer arrangements, which ultimately return ownership rights to the government, when compared with contracts having different allocations of control rights. Yet it does not explore differences in administrative structures and processes that create and manage these partnerships. Such data are very difficult to gather for broadly comparative studies, but integrating structure and process at the bureau level can help to clarify the effects that scholars observe at the constitutional level and vice versa.

9.7.3 Courts and/or Public Managers in Policy Implementation

In many areas of public management practice—child welfare, for example—agencies and courts share responsibility for policy implementation. In a provocative essay, Stephenson (2006, 1038) argues that because


agency interpretive decisions tend to be ideologically consistent across issues but variable over time, while judicial interpretations tend to be ideologically heterogeneous across issues but stable over time … [D]elegating primary interpretive authority to an administrative agency achieves intertemporal risk diversification and interissue consistency, while delegating to a court achieves interissue risk diversification and intertemporal consistency.

While incentives such as this exist for politicians, the bureau-centric literature tells us little about how public managers react to such choices. Do they respond with more stability than the argument expects? Across jurisdictions, the question of the judicialization of public management varies significantly. In areas in which authority is shared, how do public managers respond to the actions of court interpretations when compared to areas in which authority is not shared?

The choice of courts versus agencies can have important impacts on the universalism-particularism considerations we have discussed in the analysis of the bureau-centric literature above. The tradeoff between cross-issue and temporal consistency that Stephenson (2006) expects has different implications for organized constituencies, which can form preferences about the tradeoff more easily and consistently than unorganized constituencies. Consider, for example, the involvement of courts as a means for change and quality enhancement of public services. Platt, Sunkin, and Calvo (2010), for instance, found that judicial review litigation in England and Wales can be a potent way of encouraging change in local public services, and enhancing the quality of services provided. They argue that judicial review allows citizens to address the legality of actions that are taken by public managers, to hold them accountable, and to remedy any errors inflicted on citizens. Specifically, after assessing a database of litigation cases against local public authorities, and analysing interviews that were held with local public authority officials, they find evidence that authorities appear to improve their services and learn from the litigation. Here, shared decisional authority can enhance the quality of services.

The comparative question of whether public managers’ responses to court interpretations are different across legal contexts is essential here. Systemic reasons for strong courts have been identified by political scientists. Federal systems incentivize politicians at one level of government to support courts that can insulate them against challenges to their authority and policy by other levels (Vanberg 2000; Bednar 2005). When elections are competitive and actors anticipate an alternation of the political parties in government, incumbent politicians may see independent courts as ways to insure their own interests when they are no longer in government (Ramseyer 1994; Stephenson 2003). The underlying mechanisms of preferring independent courts have comparative implications for the strength of judicial involvement in policy implementation, and for the response of public managers to such involvement.
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Chapter 10

Comparative Administrative Law

The View from Political Science


Stefanie A Lindquist and David M Searle



10.1 Introduction

Administrative law scholarship in the comparative tradition has largely focused on the rules and structures that shape official bureaucratic behaviour within the administrative state. By highlighting similarities and differences across legal regimes, comparative administrative law enables observers to identify the values and principles that motivate and animate the development of administrative powers and procedures within different political and legal traditions (Reitz 1998). Public administration scholars have also developed a body of work comparing policy-making, policy implementation, and policy reforms across countries and regime types (see e.g. Kuhlman and Wollmann 2014; Jresiat 2005; Heady 2001).

Yet ‘administrative law cannot avoid confrontations with politics’ (Rose-Ackerman 2010, 436). Thus, in contrast to the qualitative evaluation and comparison of the rules and legal norms that govern administrative action, or on the management and administration of the bureaucracy, political scientists have focused (not surprisingly) on the intersection of politics and the bureaucracy, typically with an emphasis on the extent to which political principals (actors and institutions) seek to control administrative agents in the bureaucracy.

The literature addressing how political actors shape the administrative process has grown substantially in recent years as political scientists have applied modeling tools borrowed from economics and derived from theories of public choice to understand the institutional and behavioural dynamics associated with delegation of authority to bureaucrats (see Bender, Glazer and Hammond 2001, noting that ‘the study of delegation is flourishing in political science’). Largely categorized under the heading of ‘positive political theory’ (or ‘PPT’), this burgeoning literature is distinctly positive and empirical, rather than normative and doctrinal. In contrast to assuming that certain norms and values such as fairness or due process motivate the establishment of administrative structures and procedures, political scientists evaluate how politicians, driven by policy preferences and goals of re-election, create and control administrative agencies to achieve those aims over the short and long term. In general, positive political theory posits that governmental actors—whether elected or appointed—have preferences over policy outcomes, respond rationally to incentives produced within their political and institutional environments, and anticipate the actions and preferences of other influential players in the policy-making game. Because bureaucrats have their own policy preferences that may shape policy outcomes (Prendergast 2007), positive political theory shifts the focus to the potential disconnect between the intended outcomes preferred by agency principals (legislators) and those outcomes preferred by their agents (bureaucrats).

That is not to say that the results of PPT studies of delegation carry no normative significance for democratic governance. PPT studies of bureaucratic policies shed significant light on important issues emerging from democratic theory that concern the uneasy position of an unelected bureaucracy exercising law-making power delegated by the electorally accountable legislature. At the heart of this concern is the exercise of administrative discretion in the process of agency policy-making (West 1984; Davis 1969). In order to achieve policy objectives in the face of limited resources and information, legislators create agencies staffed by experts and empowered with discretionary authority to make rules, adjudicate disputes, and enforce regulations (Moe 1989, 271). But this substantial discretionary authority poses a dilemma for legislators: how can the enacting coalition ensure that bureaucratic agents—often imbued by enabling legislation with discretion to choose the actual timing, scope, and methods of policy implementation—implement the agency’s enabling legislation in accordance with the legislative will? This dilemma is accentuated when the bureaucratic agents’ policy preferences diverge from the enacting legislature’s preferences and when the agents have more information and expertise than politicians about the policy domain in which they are engaged. As one prominent scholar has claimed, ‘the greater an agency’s discretion, the more likely it is that there will be slippage between legislative goals and policy outcomes’ (West 1984, 341).

The application of PPT to the delegation of discretionary power to administrative agencies in the US is described in the Section 10.2. The chapter then reviews the literature that has extended PPT to understand the design and performance of administrative agencies in other governmental systems and through comparative analysis, including in parliamentary and authoritarian governments. The final section concludes with recommendations regarding fruitful avenues for future research.

10.2 Political Control of Bureaucracy: Theoretical Perspectives

Political scientists in the US have demonstrated an increasing interest in evaluating how a burgeoning federal bureaucracy executes public policy. Although previous theories of administrative action had focused on bureaucrats’ expertise as faithful agents of the legislature, pluralist theories of governance developed by scholars such as Robert Dahl in the mid-twentieth century ultimately shifted researchers’ attention to the influence of interest groups in the administrative process.1 This scholarship took a more sceptical view of bureaucrats as researchers came to understand that interest groups often exercised power in the implementation process so as to undermine the public interest in favour of special interests. According to this account, Congress facilitates this process through broad delegations of discretionary authority to the bureaucracy. Seminal work by Theodore Lowi (1969) sounded the alarm that Congress was abdicating its law-making responsibilities by delegating broad law-making responsibilities to administrative agencies. Broad delegation of discretionary power to bureaucrats serves politicians’ goals to achieve re-election because it enables legislators to enact broad symbolic legislation and then pass the buck to unelected agents to fill in the policy details, manage the regulatory burden, and distribute the regulatory benefits on constituents (see also Mayhew 1974; Elhauge 1991; Merrill 1997). In so doing, legislators hope to insulate themselves from electoral rebuke but abdicate their responsibilities to ensure that policy implementation remains accountable to the people through the electoral process. As noted above, this perspective represented a major shift away from the far less negative view of administrative action that prevailed following enactment of the Administrative Procedure Act (APA) in 1946, when the dominant perspective was that agencies—staffed by neutral experts—would facilitate policy-making in the public interest in service of norms associated with good governance, including fairness, neutrality, expertise, and due process (Merrill 1997, 1048–50).

Lowi further criticized the process of interest group ‘capture’, whereby powerful regulated industries are able to control the agency ostensibly tasked with regulating them (see also Stigler 1971). His view is consistent with work by public choice economists such as Mancur Olson (1971) demonstrating that concentrated interests able to withstand free rider problems exercise disproportionate influence in the policy-making process. Interest group capture arises in several ways, but principal among them is the social proximity in which regulators and regulated industries operate. Regulators interact frequently with industry employees and managers, rely on the regulated industry to provide expertise and information, and hire personnel directly from the regulated industry (Mitnick 2011, 35), thus creating interdependence between regulator and regulated. This bond is further cemented because regulated industries often have the political and financial power to influence politicians who serve on legislative committees that oversee agency operations and control the agency’s budget (Adams 1981). According to capture theory, then, congressional delegation of broad power to agencies may ultimately bias agency action in favour of regulated interests and against the public interest (Stewart 1975, 1713). In more recent years, these concerns continue to animate debate in the legal academy over whether to revive the non-delegation doctrine in order to constrain Congress’s authority to delegate its law-making powers to unelected agencies or to the executive branch (Alexander and Prakash 2003).

10.2.1 Principal-Agency Theory and the Problem of Delegated Discretion

At its heart, the problems of delegated power described above reflects the concerns addressed by agency theory. Originally developed by economists to explain compensation and incentives issues within firms (Jensen and Meckling 1976), agency theory highlights the dilemma that arises when the objectives or preferences of the principal and agent conflict, and when information asymmetry between principal and agent obscures the principal’s ability to verify the agent’s actions (Eisenhardt 1989; Miller 2005). Where information about an agent’s actions is difficult to procure or is shrouded in technical detail (and thus ‘costly’), principals face the problem of ‘moral hazard’ whereby agents exercise discretion opportunistically to achieve the agent’s (as opposed to the principal’s) preferred results—sometimes referred to as ‘shirking’ (ibid, 26–8; West 1997, 597).

In the context of bureaucratic politics, legislative principals delegate policy-making authority to agencies in the executive branch because the legislature has insufficient capacity and expertise to legislate details and oversee the implementation of regulatory and other policies across a vast industrialized society. In doing so, however, legislators face a significant principal–agent problem. Bureaucrats have their own preferences about policy implementation that may not square with those of the legislature, and administrative agents are managed by a president or agency heads who may not share legislators’ policy preferences—thus begetting the problem of ‘multiple principals’ with conflicting demands and expectations. Furthermore, complex policy environments create information asymmetry between principal and agent, as well as policy uncertainty for generalist politicians who cannot be sure which policy approach will achieve their desired objectives. Legislators find themselves at an informational disadvantage compared to bureaucrats who develop a deep expertise in their policy domain. Interest group capture (Lowi 1969) further elevates the risk of shirking and moral hazard as agencies pursue implementation strategies that conform to the interests of private regulated entities instead of strategies that further the public interest identified in the governing legislation. As Terry Moe has observed, theories of political control of the bureaucracy must recognize that ‘Congress has a very difficult time controlling the bureaucracy’ (Moe 2012, 8 (emphasis in original)).

Shifting political dynamics over time further undermine legislators’ ability to instantiate their preferences in policy for the long term. As they evaluate the scope of statutory power to delegate, legislators must consider not only the political circumstances at the time of enactment, but also potential future scenarios that could affect policy implementation. Because of the influence that legislative oversight committees exercise over the budget and activities of administrative agencies, bureaucrats may choose to adhere to the policy preferences of the current legislature, rather than the enacting legislature (Acs 2015). Indeed, electoral turnover may lead to legislative coalitions or executive branch personnel who hold policy preferences in conflict with those of the enacting coalition, thus creating the conditions under which agency outcomes eventually ‘drift’ away from the objectives and preferences of the enacting legislature.

Policy drift creates a serious problem for legislators (and political parties) because it undermines politicians’ ability to credibly commit to the achievement of particular policy outcomes. The idea of credible commitment reflects the notion that constituents vote for candidates because they prefer those candidates’ policy positions and because they expect legislation enacted by those candidates to produce results over time. But in the face of uncertainty caused by policy drift, the legislature cannot credibly commit the government to implement the enacting coalition’s preferred policies in later years. And a failure in credible commitment means that ‘no one will take [legislators’] policy commitments seriously in the first place—undermining policy makers’ ability to create incentives for behaviors that they favor’ (Binder 2012).2 In short, as the ideal points3 of the enacting coalition and the implementing bureaucracy diverge, at the time of enactment or in the future, legislators must construct mechanisms to rein in shirking bureaucrats and force them to act in conformity with the original legislative mandate in order for credible commitment to take place.4 Conversely, as legislative and bureaucratic ideal points converge, the enacting coalition has greater freedom to delegate more discretionary authority to its agent without fear that those agents will undermine the legislature’s policy objectives (Holmstrom 1984; Epstein and O’Halloran 1994; Epstein and O’Halloran 1999; but see Palus and Yakee 2016).

10.2.2 Mechanisms for Controlling Bureaucratic Discretion

To address these problems of uncertainty and credible commitment in the face of shifting preference distributions across time, legislators may exercise two different forms of control over future agency activities. First, they may impose certain procedural constraints on agency action ex ante in an effort to hardwire policy outcomes and ensure that bureaucrats remain true to legislative purpose and intent as they implement statutory mandates. These ex ante procedural constraints may take various forms, including, inter alia, requirements to undertake cost-benefit analysis or generate environmental impact statements, to provide notice and enable public participation in agency rule-making, to mandate evidentiary standards in administrative hearings, and to expose their internal processes to public scrutiny through disclosure requirements. Alternatively, they may monitor agency behaviour ex post in order to correct or sanction agency action after the agency has acted to implement the statute (MacDonald and Franko 2007). The most traditional forms of ex post control involve oversight by legislative committees and judicial review by an independent court.

In terms of ex post controls, Congress retains oversight authority whereby legislative committees review bureaucratic decisions for conformity to congressional preferences (Gailmard and Patty 2012) and, if necessary, recommend reform measures to correct the course of policy implementation. Congress may exercise this form of ex post control in response to ‘fire alarms’ that affected constituents sound on an ad hoc basis as problems with bureaucratic implementation arise. Or Congress may oversee agency activities via a ‘police patrol’ that monitors the agency’s actions on an ongoing and regular basis through oversight hearings and requests for information (McCubbins and Schwartz 1984; Balla and Deering 2013). These ex post oversight mechanisms address the problem of moral hazard mentioned above, by enabling Congress to identify and punish bureaucrats who shirk their statutory obligations in order to implement their own policy agendas.

Courts may also play an important role in monitoring and supervising agency action, and Congress may construct rules governing the availability and scope of judicial review (through mechanisms such as citizen suit provisions) in an effort to ensure that bureaucrats remain faithful to the enacting coalition’s policy preferences; judicial review provides the opportunity for third party litigants to sound the fire alarm in the event the agency strays from its statutory mandate (see Lindseth 2019, 2–3 (describing judicial review as a form of fire alarm oversight mechanism)). Judicial review may serve to rein in drifting policy to ensure it conforms to legislative intent: ‘[i]n reviewing agency decisions…an impartial court can veto agency choices which do not conform with legislative intent and democratic procedural values’ (McNollgast 1989, 245).

Yet for a number of reasons, ex post review is limited. First, ex post legislative committee oversight does not solve the enacting coalition’s problem of ensuring that its own policy preferences remain instantiated in public policy: because party dominance shifts in Congress over time, the enacting coalition cannot trust that future Congressional committees, dominated by the opposite party, will rein in errant bureaucrats who have strayed from the enacting Congress’s ideal point. Legislative drift—defined as the evolution of Congressional preferences over time in ways that diverge from the enacting Congress—thus undermines Congress’s credible commitment to constituents and complicates its ability to curtail bureaucratic drift (Horn and Shepsle 1989; Riccucci 2019). Moreover, an information- and resource-limited Congress is not omniscient, it is staffed by generalists who may not comprehend the complex details in technical policy domains, legislative oversight is costly in terms of time and political capital, and ex post review may ultimately fail to reveal private information held by the agency about the details of policy implementation (McNollgast 1987). The likelihood that ex post oversight will fail increases under common conditions as well, such as when multiple committees oversee a particular agency’s activities. In that situation, the committees’ overlapping jurisdictions produces opportunity for conflicting directives from Congress that muddle its ability to control the agency (Clinton, Lewis, and Selin 2014), a problem associated with multiple principals more broadly.

As for the courts, the judiciary is empowered under the federal APA to review administrative action for agency abuses of discretion or arbitrary decision-making (see Moe 2012), but the judiciary may not be a reliable enforcer of the enacting coalition’s preferences. Scholars who have modelled interactions between courts and bureaucracies have found, for example, that ideological congruence between the bureaucracy and the reviewing court will increase judicial deference towards bureaucratic decisions, with results that may come at the expense of the enacting coalition’s preferences (Caruson and Bitzer 2004; Humphries and Songer 1999; Lindquist and Haire 2006; but see Smith 2007). Conversely, the judicial branch may be more likely to limit executive power when the judiciary and legislative branches are ideologically aligned (Johnson 2017). In fact, the bureaucracy may respond to ideological alignment between the three branches of government, including reviewing courts. When the President and courts are ideologically distant, bureaucratic agencies may create fewer rules and rely more on presidential executive orders in order to avoid intrusive judicial review (Thrower 2017). Thus ex post controls do not fully solve challenges Congress faces in its ability to credibly commit to specific policies implemented by agents, and to avoid uncertainty about whether bureaucratic agencies exercise their discretion in a manner consistent with the enacting coalition’s mandate (see Smith 2010).

The enacting Congress has alternative methods of control at its disposal, however. In their seminal paper on the imposition of procedural requirements as a means of political control, McCubbins, Noll and Weingast (conventionally known collectively as ‘McNollgast’) highlighted how administrative procedures may be conceptualized as a form of ex ante legislative control over agencies’ policy decisions (McNollgast 1987). These ex ante controls stem from specific procedural requirements or substantive limitations on delegated authority that the legislature may enact in anticipation of bureaucratic drift. By imposing procedural constraints on future agency action such as notice and comment rulemaking procedures, for example, the enacting Congress can force agencies to respond to the policy preferences of constituencies that the enacting coalition favors. As McNollgast (1987, 243) note, ‘[b]y controlling processes, political leaders assign a relative weight to the constituents whose interests are at stake in the administrative procedure.’5 Notice and comment procedures and public disclosure requirements, for example, operate as instruments of legislative control when they invite policy advocates (such as interest or watchdog groups) into the process of regulatory drafting and enforcement (J. Smith 2006; Farhang 2010). These mechanisms may not always be successful at ‘stacking the deck’ as Congress intended (Balla 1998; Spence 1997), but they nevertheless offer the enacting coalition (and its constituents) some hope that their policies will not be wholly undone by future agents. Ex ante procedural constraints therefore help solve legislators’ problem of credible commitment, although, as Terry Moe has demonstrated, they can also introduce significant inefficiencies into the administrative system (Moe 1989, at 277 (structural agency procedures that promote adherence to enacting coalition’s preferences may also ‘subvert effective performance’)).

Of course, future Congresses and shirking bureaucrats are not the only problem members of Congress face as they create and empower administrative agencies to fulfill policy objectives: they must also contend with other governmental actors including the President—whose unique position and power in the federal government may threaten to undermine the enacting legislature’s goals. Presidents seek to stamp their own preferences on agency outcomes through structures and rules mandated by executive orders affecting agency management or by virtue of their power to appoint agency heads (Lewis 2010), and they do not always agree with statutory mandates in place at the time of their election (Lowery and Rusbult 1986; Golden 1992).

Enacting Congresses, as well as implementing bureaucrats, must therefore account for the influence of multiple principals in the process of agency design. Insulating agency heads from removal at will, and requiring the President to appoint heads who meet certain qualifications, for example, provides a powerful ex ante structure to thwart or moderate presidential control (Lewis 2004; but see Devins and Lewis 2008; Wood and Bohte 2004).6 Members of Congress may also enact statutes that expand or contract agency discretion in anticipation of a friendly or oppositional President. In their influential study of federal trade policy, for example, Epstein and O’Halloran (1996) demonstrated that the enacting coalition in Congress takes presidential preferences into account as it drafts legislation enlarging or restricting the scope of bureaucratic discretion in the executive branch. In circumstances of divided government (Congress and President of different parties or at least one chamber dominated by the President’s opposition party), Congress is less likely to enact legislation expanding bureaucratic discretion because it does not trust the executive branch to implement in conformity with the legislative will. Congress appears fully cognizant of the threat to policy impact posed by presidential interference.

Positive political theories of bureaucracy have thus reoriented scholars’ focus towards a number of critical factors that determine the scope of agency discretion specified in enabling legislation and the nature of control exercised by the agency’s (multiple) principals. First, legislators are more likely to design enactments that impose ex ante constraints on administrative agencies’ discretion when they are concerned that divergence of preferences in the executive branch will create moral hazard (shirking) by bureaucratic agents. On the other hand, where the legislature and the executive branch are aligned ideologically, legislators are more willing to delegate expansively. Second, uncertainty and information asymmetries and uncertainty about the political future (legislative drift) shape politicians’ calculations about how much discretion to grant administrative agencies ex ante, especially where ex post controls may not be sufficient for that purpose. Relatedly, conditions of divided government elevate legislators’ concerns that opposition party politicians will seek to unravel legislative compromises or undermine policy impact in the future. Finally, multiple principals in a system of separated powers complicates the legislative calculation and may produce incentives for legislators to insulate agencies from presidential control or otherwise limit agency discretion.

10.3 Political Control of Bureaucracy in Comparative Context

Positive political theories of bureaucratic politics primarily developed in connection with scholarly evaluation of the US government. Evaluating a single country or government, however, fails to (1) offer insights into the generalizability of theoretical models or (2) leverage institutional and political variation across governments to test hypotheses generated by PPT most effectively (see Huber and Shipan 2002, 42–4). As Huber and Shipan point out, approaches that incorporate explicit comparison across nation-states or across sub-national units (such as the American states) enable researchers to achieve ‘maximal leverage’ on the questions raised by theories of political control (ibid, 42). Of course, comparative studies are fraught with complexity: comparing administrative decision-making across nations requires attention not only to regime type but also to a myriad of other complicating factors, including federalism, agency types, procedural rules, and other highly diverse institutional and legal structures (Boughey 2013, 63–5; Ellison 2006). Yet researchers have made some progress in developing creative research designs to test PPT hypotheses across nations and states.

10.3.1 Delegation in the American States

The fifty American states offer a natural laboratory in which to assess hypotheses derived from PPT comparatively. In their study of state Medicaid policy, Huber, Shipan, and Pfahler (2001) led the way in testing theories of delegation across the states by evaluating the scope of administrative discretion granted ex ante to administration agencies responsible for implementing federal Medicaid. Measuring ex ante legislative control in terms of the number of (new) statutory words describing agency authority,7 the study tests whether state legislators expanded or limited agency discretion in light of political conditions favouring or disfavouring agency compliance with legislators’ preferences. The authors find that (1) preference convergence between the legislature and executive (measured in terms of divided government) led state legislators to expand administrative discretion when they had the professional capacity to do so,8 (2) effective ex post controls, such as the legislative veto, led to wider grants of administrative discretion, but that (3) political uncertainty measured in terms of electoral volatility did not impact administrative discretion. Additional studies of state legislatures have found varying degrees of support for positive political theories of bureaucratic control in the context of state air pollution policy (Potoski 2002), welfare policy (Volden 2002), the adoption of administrative procedure acts (de Figueiredo and Vanden Bergh 2004), and the scope of agency discretion to write rules and regulations (Grady and Simon 2008).

Other studies have demonstrated the impact that political uncertainty has on the use of ex ante controls: where states have adopted term limits, legislators with limited time horizons in office are even less able to count on ex post controls to ensure their policy positions are enforced through bureaucratic action. Thus, where state legislators are subject to term limits, they are more likely to narrow agency discretion ex ante (Vakilifathi 2017, KW Smith 2010). These studies suggest the substitution effects of ex ante and ex post controls on administrative discretion.

10.3.2 Delegation in Parliamentary Democracies

Both US federal and state governments operate within systems of separated powers with constitutional checks and balances among the three branches. They share these and other characteristics with similar presidential systems around the world, including the fact that in presidential systems, legislatures and executives are elected independently to serve for varying terms and to represent different constituencies (Magill and Ortiz 2017, 73–4). The structure of delegation thus shares certain common characteristics across presidential systems as reflected in the findings discussed above: divided government reduces legislators’ willingness to delegate. Lessons from studies in the US are therefore most likely to apply cross-nationally to other presidential systems (Epstein and O’Halloran 1999, 240–2). But how do PPT theories of the influence of transaction costs apply in systems without separated powers? In their foundational work on this topic, Moe and Caldwell (1994) set forth several hypotheses about how unified government in parliamentary systems is likely to shape delegation within the PPT framework.

First, Moe and Caldwell note that separation of powers systems produce certain basic ‘forces’ that shape delegation, including political uncertainty arising from electoral turnover and divided government, raising the need to hardwire outcomes into statutory delegations (Moe and Caldwell 1994, 174). Divided government and separated powers also create the need for political compromise in order to enact legislation, which often leads to additional constraints on agency discretion by the minority party as a condition of compromise. In addition, interest groups fear state interventions, as well as an independent President, and thus press for additional procedural controls on administrative action, an observation mirroring Lowi’s concern relating to interest group capture. Finally, in systems of separated powers with multiple veto points in the legislative process, bureaucrats may view themselves as largely shielded from ex post statutory correction. As a result, legislators realize that they must impose ex ante constraints on administrative agencies in the form of procedural requirements and public/interest group participation to ensure that future bureaucrats do not drift far from the enacting coalition’s preferences. As Moe and Caldwell observe, these various institutional factors often combine to produce an incoherent, ossified bureaucracy that is hampered by procedural obstacles as they seek to implement government policy (Moe and Caldwell 1994, 174–6).

In contrast, parliamentary systems that follow the Westminster model produce a single principal in the party in government, led by the Prime Minister of that majority party. Because the governing party need not negotiate with a separate presidential administration or deal with dual legislative chambers potentially dominated by different parties, it has far greater leeway to enact legislation in pursuit of its policy aims. As a result, the governing party need not ‘push for [ex ante] structures that protect against the other’s political influence’ (ibid, 178). Moreover, when the party in power loses an election, the government shifts to a newly elected majority party able to wield similarly exclusive power over policy development and is the position to renege on preexisting legislative commitments. This extreme political uncertainty undermines parties’ incentives to create ex ante controls because, unlike in a system with cross-institutional checks and multiple veto points, there is no point: any ex ante constraints may be eliminated by the succeeding majority at will (ibid, 177; see also de Figueiredo 2002). Thus, Moe and Caldwell predict that administrative agencies in Westminster parliamentary systems led by unified principals will be structured to enable greater administrative discretion and autonomy (since bureaucrats answer to a single authority in the Prime Minister’s office), and will be subject to fewer ex ante procedural controls (Moe and Caldwell 1994, at 181–2). Parliamentary systems that rely on proportional representation present a more complex scenario given the need to produce a coalition government, which may produce different dynamics related to delegation somewhere between the poles of presidential and Westminster parliamentary systems (see Melo, Pereira, and Werneck 2010; Cox and McCubbins 2001).

Later empirical research has borne out several of the predictions made by Moe and Caldwell. For example, Huber and Shipan (2002) studied the scope of authority delegated to agencies charged with implementation of antidiscrimination policies across nineteen parliamentary systems. They found that statutes written by unified majority governments includes fewer constraints on agency discretion (as measured by words in the enabling legislation) than did statutes written by coalition governments—suggesting that unified government produces fewer ex ante constraints on bureaucrats as predicted by Moe and Caldwell. Similarly, work by Jensen and McGrath (2011) demonstrates that administrative procedure acts promulgated in presidential and parliamentary systems differ substantially in one key respect: parliamentary systems produce fewer ex ante constraints on administrative agencies in the rulemaking process than do presidential (separation of powers) systems. Their explanation for this pattern mirrors conclusions drawn by Moe and Caldwell: ‘parliamentary systems enable partisan veto players to impose strong ex post constraints on each other’s management of government ministries’ (Jensen and McGrath 2011, 665). Stronger ex post controls reduce legislators’ incentives to adopt powerful ex ante controls on bureaucratic discretion.

These theoretical and empirical observations might also suggest that judicial review of administrative action would be less critical in parliamentary systems, since a unified government’s more expansive power to amend the governing legal standards renders judicial review obsolete as a means to enforce the principal–agent relationship. For example, McNollgast (1999) argued that, in the US, the federal APA was enacted to protect New Deal legislation from reversal by a future Republican majority in Congress. By granting procedural protections, including judicial review of agency action, to interests protected by New Deal legislation, the APA imposed hurdles for those who might seek to undermine progressive legislation, either in future Congresses or in agencies managed by Republican-appointed bureaucrats. One might expect, therefore, that in a presidential system like the US, legislators would grant a broad scope of review to reviewing courts to enable them to monitor agency action more intrusively. Conversely, given governing parties’ greater freedom in parliamentary systems, they have less need to rely on judicial review to monitor future bureaucrats’ adherence to their policy mandates.

In the most current evaluation of this hypothesis in a comparative context, Magill and Ortiz evaluate whether judicial review is, indeed, ‘much more limited in domain and less searching in application in a parliamentary than a presidential system’ (Magill and Ortiz 2017, 75). To test this hypothesis, Magill and Ortiz evaluate whether the standard of review for the reasonableness of agency action differs between the US and three other democracies with varying presidential and parliamentary structures: the UK, France, and Germany. Assuming that courts in the US would be more empowered to second guess and invalidate agency action as failing rationality review, Magill and Ortiz compare the US standard to that in the UK, France, and Germany. Contrary to PPT’s theoretical prediction, they find more convergence in the standards deployed by reviewing courts in the four countries than divergence based on PPT’s predictions—courts in parliamentary systems exercise a similarly searching review for rationality in bureaucratic action as do courts in presidential systems. Later work by Garoupa and Mathews (2014) addresses the theoretical anomaly identified by Magill and Ortiz by expanding the comparative PPT analysis to include variables associated with the level of autonomy in agencies and courts across the four countries, concluding that PPT does a better job at predicting and explaining patterns in judicial review across different governmental structures once these variables are incorporated into the analysis. In their assessment of the utility of PPT to explain the scope judicial review in Singapore, China, and Japan, Chen and Li (2016) conclude that empirical tests of PPT as applied to the role of courts in monitoring agencies must also account for alternative monitoring devices that might be deployed as well as the presence of local governments’ participation in policy implementation. In short, whether PPT explains variation in the scope of judicial review across parliamentary and presidential systems remains unclear. This may reflect either a flaw in the theory,9 inadequate empirical tests, or a failure of the theory to accommodate historical or contextual factors into its explanation (see Lindseth 2019); in either case, it constitutes an extremely fruitful area for future research.10

These studies present initial findings that offer insights into how political systems—presidential and parliamentary—vary in the manner in which they generate constraints on delegation to administrative agencies (see e.g. Garoupa and Mathews 2014). Yet the literature remains fairly thin, particularly in connection with the development of clear predictions and persuasive evidence concerning the application of PPT to the actual mechanisms used to monitor agency behavior across democratic systems of government.

10.3.3 Delegation in Authoritarian Regimes

Autocrats need not concern themselves with questions of democratic accountability to the electorate, and are more likely to use force or fraud, rather than political persuasion, to achieve their objectives (Gehlbach, Sonin, and Svolik 2016). Nevertheless, they also face a principal–agent problem in connection with the execution of their preferred policies. No regime governing an industrialized modern society can do so effectively without the assistance of a cadre of expert and specialized personnel in the implementation and management of the regime’s mandates. Autocratic leaders thus still face the challenge of monitoring and controlling their agents in government bureaus.

In one of the few treatments of positive political theory as applied to bureaucracies in authoritarian regimes, Ginsburg (2008) identifies three mechanisms that autocrats deploy to ensure compliance by their bureaucrats. As in democracies, preference alignment supports bureaucratic compliance, and thus bureaucrats’ ‘perfect internalization’ of the regime’s ideological commitments may ensure that bureaucrats toe the party line. Where ideological alignment fails, coercion through violence or other means, or indoctrination through training, ensure that agents remain faithful to the regime’s objectives. Second, authoritarian dictators deploy monitoring bodies to supervise agents in the administrative hierarchy. Examples include the Soviet Procuracy and Chinese Censorate (ibid, 62). Supervision may also be extended to third party institutions, such as the judiciary, when doing so serves the regime’s ends in terms of patrolling agents’ non-compliance through a form of fire alarm alert mechanism. As Shapiro has noted, administrative judicial review ‘may be significant even, or especially, to regimes that have enacted statutes authoritarianly’—particularly where those regimes seek to attract foreign investment (Shapiro 2008, 328, 330). One example Ginsburg offers to illustrate this point is the Chinese Administrative Procedure Law (APL) enacted in 1989, which established a process of judicial review of administrative actions. The process of administrative review established under the APL has had some success in identifying shirking bureaucrats as well as in accommodating a market economy requiring extensive regulatory oversight (ibid, 69–70). Enacted to ‘solve the agency problem’, the APL provides the Chinese Communist Party with a mechanism to ‘rationaliz[e] governance and maintain[] its political control’ (Li 2013, 818). Although citizens have utilized the appeal process specified in the APL in increasing numbers (see Li 2013), the courts nevertheless remain subject to ultimate control by the Chinese Communist Party—thus ensuring substantial alignment between court decisions and regime ideology (see also Fukiyama 2013, 498–9; Shapiro 2008, 330 (authoritarian regimes exercise variety of tools to control judiciaries even while maintaining ‘façade’ of judicial independence)). In short, even those mechanisms that appear consistent with democratic rule of law principles may be deployed in authoritarian regimes to ensure strict control over non-compliant bureaucrats who fail to conform to regime dictates.

Dictator-principals suffer from another constraint relative to their agents in government: they must maintain constant vigilance over their subordinates in government in fear that those subordinates will one day conspire with enemies to topple the regime itself. Thus autocrats must emphasize loyalty in their agents, and they do so at the expense of competence. Ergorov and Sonin (2011) explore this hypothesis by developing a formal model of the principal–agent model in dictatorships, noting that historical evidence from autocratic regimes throughout history demonstrate that dictatorships are typically plagued by exceedingly poor governance.11 Assessing both the dictator’s utility in choosing subordinate officers of varying competence, as well as the subordinate’s motivations to betray the dictator in favour of a potential enemy, the authors make several interesting predictions. First, the model predicts that the subordinate’s loyalty is likely to decrease as the subordinate increases in competence, thus requiring the dictator to pay more to ensure loyalty (ibid, 913). At the same time, dictators’ efforts to punish disloyal subordinates produces a process of negative selection, whereby competent agents choose not to seek positions within the government. At least one empirical test of the competence-loyalty tradeoff in the context of electoral authoritarian regimes finds that political principals in Russia privileged political effectiveness over policy competence in selecting sub-national appointees (Reuter and Robertson 2012). Studies in other national contexts have returned results that generally support the proposition that autocrats-principals pursue a strategy that produces less competent agents in government (Landry, Lu, and Duan 2018 (China); Francois, Rainer, and Trebbi 2016).

10.4 Concluding Observations and Avenues for Future Research

Positive political theory constitutes a powerful research paradigm that has enabled researchers to generate testable hypotheses concerning the relationship between law-makers and bureaucrats, and the mechanisms law-makers develop to control the implementation of public policy. In the context of the US, those hypotheses have been tested extensively to produce a body of research that illustrates the theory’s validity in many respects. Yet while some initial testing of the theory in the comparative context has begun, exploration of the theory’s implications and empirical validity across nations and alternative governmental systems is relatively undeveloped. Indeed, identifying the theory’s implications for non-presidential systems and testing those implications empirically is hard work, and it has proved difficult to generate parsimonious hypotheses that sufficiently account for the institutional differences across democracies (Moe 2012, 25–8). As Terry Moe reflected in 2012, ‘[t]here is simply too much to be done, and it cannot be done all at once’ (ibid, 26).

Indeed, while simplification of reality is essential to model the world scientifically and to test those models empirically, it is nevertheless essential to recall what is often glossed in these models. For example, administrative agencies are not monolithic, although they often appear so in some of the PPT models proposed in the literature. Agencies differ in highly significant ways, including their level of expertise, the power of the affected societal or economic interests within the agency’s jurisdiction, and their functional capacity. Agencies do not sit passively as ‘receivers’ of bureaucratic discretion beneficently bestowed by legislators; instead, bureaucrats experience their own public interest and/or ideological motivations and operate within policy-making environments constrained by economic, social and personnel-related conditions over time (see Gailmard and Patty 2007). Bureaucracies are definitely not black boxes.

Second, comparative studies have yet to address the validity of Moe and Caldwell’s predictions about the scope of judicial review in parliamentary and presidential systems, nor has the utility of judicial review in autocracies been thoroughly evaluated in light of predictions generated by PPT. Magill and Ortiz (2017) have raised important questions about whether judges in parliamentary and presidential regimes actually demonstrate very similar levels of scrutiny over administrative activities, as opposed to significant differences—as PPT would predict. Where empirical anomalies such as this are demonstrated, further research can shed light on whether other factors—including increasing judicialization of government or the existence of alternative ex post monitoring systems—explain the theoretical discrepancy in the data. Moreover, while judiciaries may be perceived as part of the ex post monitoring system available to politicians designing a bureaucracy, judges may or may not exercise their monitoring activities—or substantially expand them—depending on their own views of the policy at issue, the interest groups affected, or their commitment to a powerful executive branch or to federalism (Lindquist, Smith, and Cross 2007). And a legislative decision ex ante to unleash private interests in pursuit of particular policy aims (through citizen suit provisions, for example) can introduce additional policy uncertainty as conditions change over time or as citizen suits provoke backlash against the policies themselves (Farhang 2010). While these various nuances may not all be feasibly accounted for in every empirical test of PPT, it does seem important to incorporate law-makers’ expectations regarding court action—as well as litigant incentives—into theories of bureaucratic discretion, since those theories inevitably involve interpretation and application of legal rules and regulations by both bureaucrats and judges.

Third, the application of PPT to explain bureaucratic design and behaviour in autocratic regimes remains largely unexplored. In a world dominated by global trade and economic interdependence, autocrats face a significant challenge in building credible commitment among citizens and investors. As Hill and Quia (2018) note, ‘[o]minpotence can be crippling’ if the actions of a potentially mercurial regime with power to renege at will disincentivizes foreign investment or undermines economic development (ibid, 1592). Promoting credible commitment may require autocrats to enhance judges’ independence or empower bureaucrats to enforce government policies, but those solutions are themselves perilous for autocrats concerned about their grip on power. How authoritarian regimes solve this problem through the design and management of bureaucracies (and courts) thus remains among the most compelling areas for future researchers.

Finally, comparative studies of administrative agencies that test positive political theories cannot ignore the associated problems of corruption and lack of transparency in government. Corruption in the form of bribe-taking by government bureaucrats undermines administrative accountability from agent to principal; accepting a private benefit at the expense of the public good.12 A vast literature explores the institutional conditions and incentive structures that give rise to official corruption by government officials; these studies often deploy economic models, including principal–agent models and theories of collective action, to explain the relationship between corrupt officials and those who offer bribes or other inducements (see e.g. Persson, Rothstein, and Teorell 2013). Additional research, however, is needed to understand how corruption affects the policy signal between policy-makers and implementing bureaucrats. Many studies that focus on the incentives associated with administrators’ compensation offer a strong lead in this regard; agents will demonstrate greater integrity when their pay is comparable to private sector compensation for similar work (Rose-Ackerman 2004, 560–1). This focus on bureaucratic autonomy and agency design has provided some initial evidence regarding the relationship between corruption and policy outcomes (Vining, Laurin, and Weimer 2015; Hille and Knill 2006). But more needs to be done in understanding how law-makers take corruption into account as they develop ex ante and ex post controls over bureaucratic action, especially in less democratic regimes.

Positive political theory has presented one of the most powerful research paradigms in the history of political science. It has turned scholars’ attention to the crucial issue of agency design and control, and has produced a burgeoning body of research that sheds considerable light on how law-makers ensure that bureaucrats remain faithful to the law-maker’s intent. PPT has also served another important function: it has drawn political scientists into deep discussions with others—including judges, legislators, legal historians, legal scholars, and public administrators—about the political and policy consequences of institutional and agency design. In the context of comparative politics and law, that conversation has just begun, with many promising and exciting avenues of research remaining to pursue.
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1 Some have identified this earlier approach as ‘the idealist view’ (see Huber and Shipan 2000, 34, citing Mashaw 1997). For a thorough account of this transformation from idealism to skepticism, see Stewart 1975.

2 Credible commitment is critical for capitalism to thrive in a rule of law system, for ‘[i]f the rules in place can change whenever the regime wishes, a potential investor cannot reliably calculate the prospective returns on…investment’ (Tushnet 2014, 82).

3 The term ‘ideal point’ refers to the location of an individual’s policy preference along a continuum from left (liberal) to right (conservative); where ‘institutional’ ideal points are identified, it usually reflects the median voter’s preference along that continuum. See Downs 1957, 114–17.

4 As Ken Shepsle has pointed out, commitment is credible if it is either motivationally credible (through aligned preferences and incentive compatibility) or if it is made imperative either through coercion or by disabling the agent’s discretion (North 1993, 13, citing Shepsle 1991).

5 In later work, McNollgast (1999) interpret the enactment of the federal APA as an effort on the part of New Deal adherents to structure procedural requirements and judicial review in ways that would entrench progressive New Deal policies and insulate them from Republican sabotage.

6 In an effort to counter the effects of insulation, presidents may respond to this dynamic by appointing agency heads with more extreme preferences (see Bertelli and Feldmann 2006).

7 The authors assumed, in this particular policy context, that the more words legislators included in statute delegating power, the more constraints the statute imposed on administrative discretion; they validated this assumption with qualitative assessments of the legislation at issue (Huber, Shipan, and Pfahler 2001, 336–7).

8 Studies have clearly demonstrated the importance of legislative capacity and professionalism on delegation to administrative agencies, with less professional legislatures more willing to delegate; the assumption is that legislatures that lack policy expertise rely more on bureaucratic agents to make policy through administrative processes (see e.g. Boushey and McGrath 2014).

9 Chen and Li remark, for example, that PPT ‘might not always generate clear predictions for comparative administrative law’ (Chen and Li 2016, 131).

10 While acknowledging that PPT contributes to our understanding of the scope and depth of judicial review in comparative perspective, Lindseth (2019) cautions that future research should address basic questions about the identity and selection of judges engaged in the process of judicial review, whether and when they can intervene to overturn administrative actions, and who may invoke their power of review—all of which raise historical (genealogical) questions as well as questions associated with rational choice theories of governance. cf. Charron et al 2012 (demonstrating the importance of historical state infrastructure development to governmental outcomes).

11 Perhaps the most fascinating anecdote cited by Ergorov and Sonin is that offered by Albert Speer in his 1970 memoir, in which he noted that Hitler’s lieutenants were largely incompetent and corrupt (Ergorov and Sonin 2011, 908).

12 As Susan Rose-Ackerman defines the term, corrupt behaviour such as bribery, fraud, and self-dealing constitutes ‘the misuse of public office for private gain’ (Rose-Ackerman 2004, 551). Although some economists have argued that corruption can produce efficient equilibrium outcomes for the individuals involved, it undermines state legitimacy and produces inefficient outcomes at the state level (ibid, 552; Kaufman and Wei 1999).








Chapter 11

Comparative Administrative Law and Economics


Nuno Garoupa and Sofia Amaral-Garcia



11.1 Introduction

Comparative administrative law studies the role of administrative law in different legal systems across the world and possibly at the global level. Law and economics brings the economic perspective to such an analysis. Specifically, it looks at administrative law from the viewpoint of microeconomic theory: a combination of incentives and efficiency analysis. The purpose of comparative administrative law and economics is, in the first place, to provide a rational choice theory to explain why features of administrative law vary across jurisdictions.1 A second goal is to relate these varying features of administrative law to economic performance (as measured by macroeconomic variables or more specific variables such as rule of law, judicial effectiveness, governance indicators, or quality of legal institutions). Finally, there is a normative dimension related to the inevitable question of which arrangements or institutions produce better results.

Administrative law around the world inevitably responds to different historical and political contexts, but with a common theme—the inevitable move from a pure patronage regime to a system of public service employment based on some form of merit and with an appropriate salary (Bignami 2012). Therefore, from a functionalist perspective, comparative administrative law looks at how legal systems address certain relevant questions that affect all modern governments. For example, the possibility of contesting administrative actions before the courts, the involvement of organized interests in administrative law-making, or the accountability to non-judicial bodies by virtue of transparency guarantees and ombudspersons (Bignami 2012; Bignami 2016). An economic perspective brings rational theory to bear in order to explain why jurisdictions prefer certain arrangements over others (positive approach) and which of these arrangements are likely to be more efficient or more conducive to economic growth (normative approach).

Comparative administrative law and economics does not aim at replacing historical and cultural explanations (such as common law versus civil law debates dating back to famous British legal thinker Dicey’s myths about the central role of government in continental law—see Evans 1965; Weil 1965; Bignami 2012) with economic theory-based rationalizations. It does, however, provide a framework to understand historical developments under an alternative reasoning. More importantly, it teases out why issues like administrative action and remedies, standing, procedural safeguards, and even the treatment of state liability and government contracts respond to contextualized incentives.

Economic theory has an enormous literature on regulation (Laffont and Tirole 1993). At its core, we find the principal–agent model explaining procurement and regulatory action. In its simplest formulation, the model clarifies the relationship between a principal, the actor with less information, and an agent, the actor with more information. The conflict of interest between the principal and the agent is embodied by agency costs (a standard form of transaction costs, that is, a net loss due to individual opportunism). These costs exist because the agent might use her information advantage to expropriate the principal from his gains, prompting the principal to design mechanisms to limit such opportunism by the agent. Ideally, the principal can find mechanisms (contractual or otherwise) to align the interests of the agent with his own goals.

There are multiple versions of the principal–agent model. Depending on the nature of the principal and/or of the agent, principal–agent models are known in the literature under different labels, from political economy to public choice theories. Not surprisingly, the application of the numerous insights from this vast literature to administrative law are immediate (Arnold 1987; McCubbins et al 1987; Horn 1995; de Figueiredo et al 1999; Spence 1999; Tiller and Spiller 1999; Stephenson 2006). In the US, since the 1980s, administrative law and economics has made substantial progress by providing a rational choice theory for administrative procedure, judicial review, public participation, and the choice between regulatory agencies and courts as well as deference doctrines (Rose-Ackerman 2007, and articles reproduced therein; also Garoupa and Mathews 2014, and references therein). Although Rose-Ackerman’s (1994, 1995) work comparing Germany and the US represents an early effort, the comparative field has only begun to develop in more recent years and to a large extent it is not yet a body of consistent literature as the contents of this chapter reflect.

The chapter is organized as follows. In Section 11.2 we review current economic models of administrative adjudication. The following sections look at specific topics: specialized agencies (Section 11.3), specialized courts (Section 11.4), and state liability (section 11.5). In Section 11.6 we look at the role of the interaction between administrative and constitutional law as well as rule-making and other types of executive policy-making. Section 11.7 concludes.

11.2 Models of Administrative Adjudication

In a modern economy, there are many disputes between private parties and state agencies. Every country must have a complex system to address such disputes. A quick look around the world shows a variety of ways to address administrative adjudication. In his important article, Asimow (2015) considers five models of administrative adjudication. Table 11.1 summarizes the four attributes: existence of separate tribunals or combined-function agencies, type of procedure (follows closely the common law/adversarial versus civil law/inquisitorial distinction), judicial review open or closed to introducing new evidence, and administrative law jurisdiction (generalized or specialized courts). As a result, we can understand the systemic differences across varying realities by applying the taxonomy from Table 11.1. For example, France and Germany are presented as broadly similar models. Common law countries are separated between the US (with combined-function agencies) and the British and commonwealth world (with administrative tribunals). The European Union is a different model due to a combination of two features: absence of specialized courts (the nature of the European Court of Justice could be a matter of debate in this regard) and closed judicial review.
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In Asimow’s view, the five models respond to balancing three goals: accuracy (achieving the correct result), efficiency (avoiding delays and minimizing private and public costs), and fairness (making administrative adjudication acceptable) within a certain institutional context. Therefore, there is no practical reason to suppose that one model is normatively better than another. All the models seek to find the appropriate balance of accuracy, efficiency, and fairness. No system is intrinsically superior. At the same time, all five models can be improved as long as a transplant is carefully designed and strategically implemented.

The five models described by Asimow (2015) result from some historical path dependence and a combination of legal culture and political compromise. Inevitably, there are possible rational choice theory explanations to make sense of why certain institutional features produce different models. Magill and Ortiz (2017) point to the political system. Under their theory, in a parliamentary regime and unified government, agencies cannot really deviate significantly from the wishes of the political executive branch (since a parliamentary majority can always amend the law ex post). In a presidential system, agencies can be more innovative and diverge from the executive branch. Therefore, while judicial review can be an effective check against actions by the agency in a presidential regime, there is much less demand in a parliamentary regime. This reasoning is critical to explain differences between US and European jurisdictions. However, as Asimow (2015) indicated in his typology, there are important variations within Europe that the seminal theory suggested by Magill and Ortiz (2017) do not address.

A later article (Garoupa and Mathews 2014) expands the political economy analysis of administrative adjudication to explain the observed variations in comparative administrative law. In particular, the economic model expands to consider additional features: delegation to agencies, exercise of discretion by agencies, and the role of administrative review. The political regime (presidential versus parliamentary) and the structure of government (unified versus federal) are important institutional factors as suggested by Magill and Ortiz (2017). They are labelled government concentration in the economic model suggested by Garoupa and Mathews (2014). Government concentration might contextualize why agencies have low or high autonomy. Concentrated government favours low autonomy whereas dispersed government leans towards high autonomy. However, Garoupa and Mathews (2014) add a second dimension—legal institutions that shape the interaction between agencies and the executive branch. In this case, we face the traditional distinction between characteristics usually associated with the common law system (recognition judiciary and general courts) and the civil law system (career judiciary and specialized courts). The authors suggest that making a distinction between low and high autonomy of courts addresses differences in judicial culture.

The interaction of these two dimensions—political and legal—creates varying realities where certain features of administrative adjudication emerge as rational choice strategies. According to Garoupa and Mathews (2014, 30), ‘different patterns of regulatory behavior and court deference emerge as rational responses to identical problems conditioned on exogenous parameters’. Once the arrangements concerning administrative adjudication are perceived as rational responses to a bundle of institutional factors, the authors provide testable hypotheses by combining the classical common law—civil law distinction (court autonomy) with political realities (agency autonomy).
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Table 11.2 summarizes the findings of Garoupa and Mathews (2014). In their economic model, there is a sharp distinction between Germany and France due to their differences in the political system (parliamentary regime in Germany and semi-presidential in France), federalism (Germany has a federal system whereas France is usually presented as one of the most centralized countries in the European Union), organization of the court system (the contrast between the French Conseil d’État and the German administrative courts), and the production of legislation. The economic model seems also powerful to explain why Britain is different from Germany and France. Particularly, the observed pattern of courts pushing to expand their role in judicial review results from a combination of courts with high autonomy and the new trends in independent regulatory agencies.

Chen and Li (2015) added a third dimension—the availability of non-judicial mechanisms to address divergences between the executive branch and agencies, including watchdogs and other safeguard procedures. Their insight is that the choice between courts and non-judicial agents depends on a set of embedded features: transaction costs from overruling judicial decisions, available information to the different actors, and political turnover.

Non-judicial alternatives might explain new variations that previous work by Magill and Ortiz (2017) and Garoupa and Mathews (2014) could not. Chen and Li (2015) apply their economic model to Japan, Singapore, and the People’s Republic of China. These countries do not have high autonomy courts and are largely dominated by one political party, despite some degree of political turnover in the case of Japan (therefore, we should expect low autonomy agencies). Moreover, they share a cultural inclination to philosophical harmony rather than litigation. Looking at the issue of standing (a barrier to engage in administrative litigation), the authors observe that alternative monitoring mechanisms play different roles and explain the variations in administrative adjudication across these three countries. Table 11.3 reflects their conclusions concerning the role of political turnover, local governments, and existing alternative mechanisms.




[image: Table_Image]


11.3 Specialized Agencies

Regulatory agencies are powerful institutions. Influenced by the institutional design developed in the US in the early part of the twentieth century, they have expanded to Europe and beyond. They combine investigation and prosecution. To some extent, they also play important roles in rule-making and adjudication. As clarified by Table 11.1, based on the article by Asimow (2015), this seems to be a feature of administrative adjudication in the US and in civil law jurisdictions. The UK has been a clear outlier for a long time, but continues to push the process of integration further, as embodied by the controversial Regulatory Enforcement and Sanctions Act 2008. In the aftermath of this reform in the UK, Garoupa et al (2011) provide an economic framework to explain the advantages and disadvantages of combined-function specialized agencies. According to the authors, the benefits of integration are: reduction of transaction costs (facilitating coordination in enforcing administrative law), specialization (allowing better use of knowledge and human capital in shaping administrative law), fast track intervention (developing better procedures and concentrating resources on potentially more beneficial regulatory policies), and ‘monopoly power’ (fewer bodies involved in settling disputes reinforces the ability of administrative law enforcement). In addressing the disadvantages, the authors include multiple error costs. Depending on their nature, these errors can be of three types: informational (lack of monitoring and auditing), behavioural (due to prevalent biases in administrative decision-making), or simply due to capture (by external private interests). Particularly associated with the possibility of capture is the lack of accountability to external institutions.

The balance of costs and benefits explains differences across law—criminal law versus administrative law, but also across jurisdictions. Integrated or combined-function agencies may respond to specific concerns. Legal traditions and political processes may contextualize different institutional design. However, the economic theory of integration suggests an alternative model to explain why combined-function agencies might be more prevalent in certain jurisdictions than others. Specifically, the reduction of transaction costs, on one side, and the multiplication of error costs, on the other side, could highlight why not all jurisdictions adjust to the same model. Since these dimensions differ across jurisdictions, so do institutional choices.

11.4 Law and Economics of Administrative Courts

Courts play an obvious crucial role in adjudicating administrative cases, and their decisions have an impact on citizens and society. Moreover, courts matter for economic growth and development (Mahoney 2001; La Porta el al 2008) in addition to public policy (Garoupa et al 2016). Considering the role that courts play, it is important to understand whether cases involving the government should be adjudicated by specialized administrative courts. The discussion on specialized courts is a contentious one, with several arguments being presented against and in favour of courts’ specialization (Nutting 1955; Dreyfuss 1990; Revesz 1990; Baum 2011; Amaral-Garcia 2015). Overall, the broad implications of having specialized courts in general, and administrative courts in particular, should be assessed taking into account the costs and benefits of specialization. At the same time, it is highly possible that these costs and benefits vary across jurisdictions (Garoupa et al 2016).

There are several benefits of specialization. Specialized courts can bring what Baum (2011) refers to as ‘neutral virtues’ of specialization. In the judiciary, these ‘neutral virtues’ are the quality of decisions, uniformity of the law, and efficiency. When judges become experts in certain types of decisions, in principle, more correct decisions in complex areas of the law might arise. This could be particularly relevant in fields of law that require complex technical skills. Specialization might also result in court decisions that are more uniform and coherent. As it is recognized in behavioural law and economics, experts are more likely to overcome certain cognitive biases, such as availability and representativeness, due to their knowledge and experience (Zamir and Teichman 2018). One potential advantage of specialized administrative courts is that judges acquire appropriate training so that they become experts in administrative law, and procedures in court can be tailored to deal with the particular features of the government as defendant (Dari-Mattiacci et al 2010). When courts are specialists in administrative law, it is possible to develop a set of principles that recognize the distinctiveness of the control of the administration, and procedures can be simpler than those used in private litigation (Bell 2007). Judges specialized in administrative law might be more confident when deciding administrative cases given their expertise and specific legal knowledge. As a result, they might be better prepared and more willing to go against administrative decisions.

Additionally, Baum (2011) argues that there are possible non-neutral effects of specialized courts on the substance of judicial policy, namely a change in its ideological content (conservative/liberal) or the support for competing interests in a given field (e.g. tort plaintiffs and defendants).

There are potential disadvantages to specialization as well. Generally speaking, experts are more vulnerable to certain types of biases such as overconfidence and confirmation bias (see Zamir and Teichman 2018 and references therein). When it comes to courts, specialization in a particular field of law might result in the application of the law in a narrower way. Moreover, specialized adjudicators might have fewer skills in applying concepts from other areas of law when necessary. A potential loss of the generalist perspective is considered to be one of the most negative effects of courts’ specialization (see e.g. Legomsky 1990 and references therein). It is also worth mentioning that the discussion on specialized courts should consider the legal structure as a whole. For example, if first instance courts are specialized but appeals are decided by a general court, there might be some issues to consider. Appeals from a specialized court to a generalized court might have higher reversal rates or damages might be adjusted more frequently if some specificities or peculiarities are not fully understood.

There are potentially significant disadvantages of specialized administrative courts in particular. Specialization in administrative law makes accountability more difficult because the knowledge of administrative law becomes a specific asset on human capital for administrative judges. As in many other contexts, specialization concentrates knowledge, therefore making accountability and transparency more difficult. In this context, judges become more dependent on (or more easily constrained by) the government and bureaucrats precisely because there are fewer sources of legal knowledge (Dari-Mattiacci et al 2010). The marginal cost for judges in deciding against the state or the government could be higher in administrative courts than in ordinary judicial courts (Mahoney 2001). Hence, capture by the government is more likely in administrative than in civil courts (Amaral-Garcia and Garoupa 2015). In this case, capture might result from hindsight bias: administrative courts may have difficulties understanding that the government might have overreached in relation to the appropriateness of intervention. This can arise either because of a cognitive bias (e.g. the existence of the state is not to be questioned) or, more simply, because of self-preservation as state officials (Garoupa et al 2016).

These biases might result in administrative courts favouring the government, which is undesirable. Courts should not have a bias in favour of any particular party in the litigation process, and the same considerations apply when the government is involved (Amaral-Garcia 2019). This is particularly relevant considering that the government is a constant presence in many spheres of daily life, its powers vast, and its functions quite complex (Amaral-Garcia 2015), and that the government has particular functions that private citizens do not have (Cane 2011). Whether the government fares better than private parties in the litigation process is an empirical question—and a difficult one to answer, given the difficulty in finding similar cases that only differ with respect to the type of litigants (Amaral-Garcia and Garoupa 2015; Amaral-Garcia 2019). There is some evidence that the government can fare better than private parties in terms of different outcomes such as case duration (Bielen et al 2015) or in obtaining reviews or reversals (Eisenberg et al 2011). López-Ayllón et al (2015) assess differences between administrative disputes that can be solved by courts within the executive branch or within the judicial branch of government. Judges within the executive branch courts are more likely to adjudicate in favour of the government, but the results are not statistically significant when considering only salient cases or tax cases. Moreover, the authors find that, in tax cases in Mexico, judges nominated by the government decided cases more often in favour of the government, no matter the court’s institutional design.

Government favouritism raises concerns, especially in a period of increasing judicialization, which entails an expansion of the role of courts in determining public policy outcomes (Hirschl 2006; Ginsburg 2009). All in all, society has a vested interest in ensuring citizens are not treated disadvantageously when dealing with the government; otherwise they might refrain from bringing their claims forward against a more powerful party (Amaral-Garcia 2019).

In civil law tradition countries, it is common to find a division of jurisdictions with separate sets of courts. Civil law tradition countries make a strong distinction between private and public law, and administrative courts specialize in administrative law. Despite this common feature in civil law tradition countries, there is no unique model for administrative courts or for the adjudication of litigation involving the government (Amaral-Garcia 2015). Still, the separation of jurisdictions has been considered as an example of inefficiency in legal governance in civil law tradition countries (Mahoney 2001). As argued by Mahoney (2001), the civil law tradition ‘assumes a larger role for the state, defers more to bureaucratic decisions, and elevates collective over individual rights. It casts the judiciary into an explicitly subordinate role.’

Despite these arguments, empirical evidence on a potential pro-government bias in administrative courts is very limited. Contentious cases, such as taxes and immigration (Sterett 1997; Hamlin 2014; Ryo 2018), deal with issues that are particular to the role of government, which means that they do not have a counterpart with which to compare them (Amaral-Garcia 2019). Amaral-Garcia and Garoupa (2015) and Amaral-Garcia (2019) focus on differences between civil and administrative court decisions on medical malpractice cases in Spain. The first article does not find evidence of a pro-government bias in administrative courts; the second article, which investigates how courts award non-economic damages, finds no significant differences between cases with and without the government as the defendant. On the one hand, these results show that the separation of jurisdictions per se does not imply that courts reach different outcomes when the government is one of the parties in the litigation. On the other hand, there is some evidence to support the claim that not all cases involving the government necessarily require specialized courts. In fact, some types of cases (such as medical malpractice with and without government as a defendant) are so similar that do not seem to justify the existence of specialized courts to adjudicate them.

The discussion of specialized courts and the division of jurisdictions relates closely to a long-standing debate on legal origins. There is a strand of literature that suggests common law countries are more efficient than civil law countries. In other words, the argument is that the common law system is more conducive to economic growth than the civil law system (Mahoney 2001; La Porta et al 2008). This hypothesis, however, has been criticized by many authors (for instance, see Garoupa et al 2016, and the extensive list of references therein).

11.5 State Liability: Torts, Contracts, and Procedure

The law that governs state liability in torts and in contracts has attracted attention by legal economists. An initial wave of articles attempted to provide efficiency explanations for why the government should get special treatment, that is, why tort and contract rules applicable to the government might be distinct from those applicable to private parties (Fischel and Sykes 1999; Wickelgren 2001). Mostly, the reasons are related to the principal–agent problem within the structure of the state. Three possible situations are relevant—when decisions affect different government bodies; when decisions require interaction of different layers of public administration; and when decisions are made by governments subject to change (hence the initial action is by an incumbent government and liability is borne by a new government). Remedies that are possibly efficient for private actors could enhance wrongdoings or contractual breach due to the process of allocating authority for decisions within the government.

A second wave of articles addresses more directly comparative aspects. According to Dari-Mattiacci et al (2010), state liability has three goals in any given jurisdiction—provide incentives for government and private actors to act efficiently, remove incentives for private actors when incentives are distorted due to the principal–agent problem within the government, and generating information about inefficient behaviour by public bodies and agencies to higher levels of government or to the public in general. These goals can be contradictory and respond to varying costs and benefits.

These authors emphasize that there are sound economic explanations for why state liability regimes may differ across jurisdictions. Certain determinants, such as a preference for strong state intervention in the economy or in society, extensive public employment or weak independent regulatory agencies, could justify different institutional arrangements. To the extent that the solution to a principal–agent model relies on the preferences of the principal and these preferences are ideological in nature, unless we suspect all jurisdictions are politically similar, it is only natural that we find different legal solutions to tort and contract state liability.

Variation is consistent with an economic explanation based on efficiency, but variation is not evidence of efficiency. Whereas the literature on contracts (Fischel and Sykes 1999; Wickelgren 2001) seems to point out that, in general, the common law principles of state liability are consistent with efficiency, no overall conclusion exists at the moment for civil law principles. As for torts, the literature is even less conclusive concerning both legal families (De Geest 2012).

Governments also benefit from certain procedural advantages in litigation (Gómez-Pomar et al 2009; Dari-Mattiacci et al 2010). These procedural advantages might reduce the incentive to litigate against the government, but they also impact the settlement ranges in ways that could complicate settlements and litigation. Yet, extreme rules such as prohibiting court settlements in administrative litigation could find economic rationale when agency costs are very significant within the government. There is, however, a lack of empirical comparative literature to highlight general conclusions.

11.6 Administrative and Constitutional Law

Ginsburg (2011) develops a rational choice theory of the interaction between administrative and constitutional law. Both administrative and constitutional law concern governance and accountability. However, while constitutional law applies to the broader institutional structure, administrative law focuses on regulatory institutions. Not surprisingly, constitutional and administrative law may have a tense interaction. Constitutional law constrains administrative law by imposing superior norms and offering a general framework for solving disputes. In contrast, administrative law has more flexibility and endurance. In fact, in a highly contested theory, Ginsburg (2011) argues that constitutions tend to converge (as a result of the need for international recognition) while administrative law responds to localism more effectively (being free of pressure for international legitimacy). At the same time, the cost of amending a constitutional text (even under supermajority rules) is likely to be less significant than the total costs of eliminating regulatory agencies, reforming a specialized court structure (the author remarks that establishing new administrative courts is easy compared to merging them with ordinary courts), and switching from a traditional administrative legal culture to new solutions. Therefore, given the nature of these institutional costs within a principal–agent model, the expectation is that administrative law, rather than constitutional law, is used to handle the difficult balance between regulation and accountability. At the same time, reinforcing the balance of costs, the actual micro-level relationship between citizens and authorities, are managed by administrative law, not constitutional law.

There are a few comparative implications from the theory suggested by Ginsburg (2011). First, comparative administrative law should exhibit more variation than comparative constitutional law. Specific preferences and local agency costs can be better understood from analysing administrative institutions rather than constitutional institutions. Second, unsurprisingly, in jurisdictions where constitutional law has been traditionally weak (such as the People’s Republic of China), administrative law should be seen playing a more substantive role in addressing complex governance issues (see also Ip 2012). Finally, the actual design of regulation and administrative law could be misperceived if comparative administrative law focuses excessively on black letter law (necessarily subject to convergent principles of constitutional law) rather than the law in action (or the micro-level relationships as Ginsburg 2011 puts it).

There is a more general literature about rule-making and other types of policy-making in the executive. For example, Rose-Ackerman (1994, 1995) makes several claims about the link between constitutional systems—parliamentary and presidential—and resulting systems of administrative rules and controls. Specifically, using the area of environmental policy as an illustration, Rose-Ackerman poses that both constitutional systems—US (presidential) and Germany (parliamentary)—pursue a balance between democratic legitimacy and technical expertise. Although they have a different institutional design, both countries face similar challenges. Consequently, the complex nature of environmental questions has induced delegation in both constitutional systems. In a later study (Rose-Ackerman et al 2016, 13–18), analysing particular instruments of administrative law, the authors give a principal–agent argument for the existence of legally required notice and comment rule-making in the US and not in France, Germany, or the UK.

Another vein of the literature discusses economic rationales for different forms of law-making (Bertolini 2012). Inevitably there are comparative implications in the sense that the different determinants of institutional responses to costs and benefits of varying forms of law-making can be related to constitutional systems and political arrangements (Parisi and Fon 2009). For example, the use and implementation of regulatory assessment as an innovation in law-making has been debated from the perspective of comparative determinants that explain its diffusion in Europe and in the US (Radaelli 2005; Radaelli 2008; Torriti 2007; De Francesco et al 2012; Torriti and Löfsted 2012). This literature finds that the party system, structure of bureaucracy, lobbying incentives, and economic variables explain not only the spread of regulatory assessment in the legislative setting (that is, the use of cost-benefit analysis in informing legislation), but also the gap between general principles and actual delivery of policy results.

11.7 Conclusions

Comparative administrative law and economics can be appreciated as the application of the principal–agent model to explain and rationalize differences in administrative law across jurisdictions. The application of principles of economic theory to advance the understanding of domestic administrative law has been popular in the literature for many decades. Only recently has there been some effort to use the same approach to explain models of administrative adjudication.

Other important topics in administrative law, such as specialized regulatory agencies, administrative courts, state liability and procedure, or its interaction with constitutional law, can find a few insights in general economic analysis. So far, there has been no systematic and consistent effort to integrate the theoretical and empirical results in a broader framework.

On an optimistic note for future developments—economists tend to think that differences in administrative law might explain, in part, growth patterns and other economic performance indicators. Particularly, if administrative law is related to social and political preferences over state intervention in the economy and in society, then a comparative analysis emerges as an important field of research by legal economists. Therefore, even if slowly, the expectation is that comparative administrative law and economics might become a more cohesive body of literature rather than a collection of scattered insights.
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Chapter 12

The Time Dimension in Comparative Research


Bernardo Sordi



12.1 At the Origins of Comparative Law: The Difficult Dialogue Between History and Comparison

The comparison of legal phenomena has always implied, alongside a synchronic and spatial juxtaposition, a certain relevance of the time factor. The comparative method sought to develop a more complex and multi-faceted interpretation of the law, free from the constraints of national borders and sovereign states. It intended to reveal complexity, and to draw different legal experiences closer together. In so doing, it necessarily embraced the dimension of change and diversity.

The comparative method and the historical method are thus rarely seen as antithetical; more often than not, the two approaches are jointly applied in an investigation that seeks to combine the synchronic and diachronic perspectives (Brutti-Somma 2018).

Looking at the past, it is not difficult to identify some particularly significant moments in this eclectic combination of history and comparison starting from the second half of the nineteenth century. By that time, the system of sovereign states had been definitively built and there was a growing awareness of a cultural pluralism that also embraced the realm of law: a realm that the nineteenth century had until then conceived almost exclusively as a projection of state sovereignty.

We shall see right away, however, that the dialogue between history and comparison was far from straightforward. At no time was the diachronic perspective pre-eminent, or capable of absorbing and guiding the comparative study. It rather limited itself to playing an essentially secondary, subservient role.

12.1.1 Paris 1900: The Initial Focus of Comparative Method on Private Law

The first relevant moment coincided with the foundation of modern legal comparison at the start of the twentieth century, under the French Third Republic. Jurists, who for several decades had devoted themselves to an analysis of similarities and distinctions between domestic and foreign legal systems in an attempt ‘to help to frame new national legislation’ (Gordley 2006, 760), ‘discovered’ comparative law and proceeded to lay a scientific foundation for the study of legal pluralism.

The first international congress of comparative law, held in Paris 1900, had the precise objective of transforming the interest in legislative comparison into a veritable legal discipline. Even in this initial phase, the diachronic perspective was clearly already present. The first scientific advocates of comparative law were often, as in the case of Raymond Saleilles, jurists who personally engaged in historical-legal research. Others, like Edouard Lambert, taught courses in comparative legal history. Jurists such as Saleilles and Lambert were driven by an intellectual curiosity that led them beyond national boundaries, being fully aware that only an historical method could provide the necessary scientific foundation to the comparative interpretation of the law.

In this case, however, the diachronic perspective, despite its perceived importance, had an eminently instrumental value and did not succeed in gaining a central role in the legal scholarship. There was another motivation underlying the trend towards comparison and it was oriented entirely towards the present, towards positive law.

In the optimism of the Belle Epoque it seemed possible to reach, through a reasoned interpretation and by bringing different bodies of legislation closer together, ‘a sort of common law of civilized humanity’ (Saleilles 1905, 13). Private law, therefore, provided the best grounds for comparison and the first attempts at harmonization. Precisely in those years the Continent was demonstrating that a unified path had been undertaken towards codification. With the entry into force of civil codes in Germany and Switzerland, respectively in 1900 and 1907, the code became the sole legislative system of reference. In private law and in commercial law, it thus seemed easier to discover ‘the common foundation of institutions and concepts, at the basis of different legislations’ (Lambert 1905, 38). It was not by chance that the motto of the Society of Comparative Legislation, founded in Paris in 1869—Lex multiplex. Universa Curiositas. Ius Unum (Variety of legislation. Universal thirst for knowledge. Unity of law)—appeared especially appealing to the field of private law.

Comparative law, in this first scientific approach, was seen as a unifying tool for establishing a core of common values, thanks to an analysis that was not limited to a simple juxtaposition of legislative texts, but delved further into their application by courts. The curiosity towards legal pluralism was driven by the empirical search for legal solutions for the national legislator. The spatial scope was therefore strictly limited to civilized nations. Results were expected for the ‘sole realm of private law’ (Lambert 1905, 38). The attention, despite being generally universal, so much so that for the first time scholars shifted their focus from the Continent to take a closer look at common law countries or even the Islamic world, tended to be concentrated on more directly comparable entities and countries which shared the codification process.

However, the comparison did not remain confined to this narrow circle for long. In particular, in Lambert’s view, comparative law entailed much more than seeking convergences in the realm of private law. Indeed, comparative law had the potential of becoming a fundamental science dedicated to the study of legal phenomena and their evolution. The specialist in comparative law, wholly concentrated on the present and on the task of harmonizing legal concepts and principles, made way for the specialist in comparative history, called on to interpret, perhaps with a stronger emphasis on evolutionary aspects, the process of development of the legal realm.

In both cases, the diachronic perspective, despite being perceived as essential, remained subordinate to a project conceived and built primarily with an eye to living law where history was converted into sociology. In this connection, the real utility of scientific comparison seemed to lie elsewhere since it appeared to be focused on the development of a common core of law that would unite civilized nations. Precisely for this reason, comparative law scholars preferred the language of private law. At the beginning of the twentieth century the cosmopolitan nature of private law still co-existed with a marked nationalism of public law: a nationalism reflected in the diversity of the various constitutional regimes and the accordingly individual nature of the various political histories.

For the time being, European comparative administrative law was merely an aspiration. At this stage, ‘a universal value of the notion of administrative law’ was still lacking (Rivero 1957, 16). By definition, ‘administrative law is closely bound up with national institutions and traditions, as well as national constitutional values and ways of operating’ (Bell 2006, 1260).

12.1.2 The American Approach to the European Administrative Evolution

In spite of the prevalent inclination of scientific comparison towards private law, the universe of public law could not be restricted to a solely national dimension.1 Starting from the time of the Enlightenment reforms, the design of institutional politics began to rely increasingly on an intense circulation of constitutional models. This was due more to political writers, rather than jurists, who favoured a comparative approach more closely focused on operational and planning aspects than on scientific ones. The great revolutions of the eighteenth century, first the American and then the French, became laboratories of an intense comparative historical analysis and represented for the nineteenth century an inexhaustible source of institutional solutions, constitutional balances and organizational models.

In the nineteenth century, that same circulation was extended to administration, which rapidly became a cornerstone of the entire edifice of the state. As the American Woodrow Wilson wrote in 1887, ‘nowhere else in the whole field of politics, it would seem, can we make use of the historical, comparative method more safely than in this province of administration’ (Wilson 1887, 219, emphasis added).

No administrative reforms were planned at home without taking a close look at the history of ‘others’. Wilson was particularly significant from this point of view. Though perfectly aware of the American peculiarities—the Republican principle, the federal structure, the strongly decentralized organization of public powers—he did not cease looking at Europe, at Napoleonic France or the Prussia of the Stein-Hardenberg reforms of the beginning of the nineteenth century, or the by now unified Germany, which had inherited the Prussian administrative system. A democracy must also equip itself at the administrative level. And precisely for this reason, even the administrative monarchies of the European continent were considered as a point of reference to build ‘the administrative constitution’ (Mashaw 2012). However, these were merely raw materials to be forged in a new manner, in a new context. Every input received, every dialogue with other experiences, far from having an exclusive value as a source of knowledge, merely represented an instrument for obtaining roughly defined institutional solutions, which had to be adjusted to that specific legal order.

The administrative knowledge of the European continent crossed the Atlantic to equip the American democracy also on an administrative level, but ‘if we would employ it, we must Americanize it, and that not formally, in language merely, but radically, in thought, principle, and aim as well’ (Wilson 1887, 202). That material, once transplanted elsewhere, thus had to be radically transformed.

However, from a scientific standpoint, the broad capacity for dogmatic construction characterizing European legal science at that time never ceased to have an influence. Not long after Wilson had voiced his views, what we may define as the first text of comparative administrative law appeared precisely in the US, in 1893, thanks to the work of a jurist who was particularly influenced by German legal theory: Frank Goodnow.2

His historical-comparative survey embraced the US, England, France, and Germany, with an historical reconstruction that traced the evolution of the whole nineteenth century and went further back towards the seventeenth and eighteenth centuries. However, Goodnow’s comparison between such distinctive administrative systems and cultures remained on a descriptive level, further constrained by a standardized language and an almost mechanical transposition of the categories of continental administrative law into the American context: precisely because of such artificiality, they would be rapidly rejected. The American way thus inevitably regained its individuality, while the attentions towards the legal culture of continental Europe from across the ocean faded and became more sporadic starting from the period between the two wars.

12.1.3 The False Convergences Between Germany and England

In Europe as well, the comparative method was promoted and developed in order to support and argue in favour of institutional designs in the countries of origin. The issue of self-government, which arose as a result of the particular attention paid to English institutional history by continental Europe, is emblematic.

Up until well into the nineteenth century, starting from the classic interpretation of Montesquieu, the English model was viewed from a constitutional perspective. However, in the last decades of the nineteenth century, German jurists, first and foremost Rudolf von Gneist,3 discovered an administrative model based on self-government and administrative autonomy, which was seen as representing the true, profound foundation of the British system.

In Gneist’s view, the secret of English stability was administrative in nature rather than constitutional. It was premised on local government and the role of the landed gentry. The German jurist held that it was the justice of the peace, rather than the Parliament, the driving force behind the harmonious development of English society. By virtue of this unique self-government, England had not experienced the political divisions that characterized French history. Indeed, England had succeeded in developing a constitutional government while avoiding the French degeneration of politics and parliamentarism.

Gneist’s reconstruction relied on an historical introspection of considerable depth and not without heuristic potential. The historical-comparative method seemed to be prevalent, but ended up being eclipsed by the perfunctory construction of a characteristic continental model in a misguided attempt to justify it on the basis of its alleged English origin. Far from being a mere historiographic interpretation, the English term ‘self-government’ was construed with continental administrative contents and meanings. And an entire ideological scaffolding (Rechtsstaat, État de droit) wholly alien to the English political and juridical thought was erected on that term, in order to justify institutional approaches that needed to be taken on the Continent, with administrative reforms aimed at establishing special administrative courts in a large part of the countries in continental Europe.

However, English local government was founded on logics and histories differing greatly from continental ones. Until the end of the nineteenth century English constitutional history starkly diverged from the pattern of reforms of countries such as Germany, which was still under the influence of a strong monarchical principle. In addition, the English administrative model was for the most part wholly immune to any pushes towards a specific administrative jurisdiction.

All these peculiarities seem to have been overlooked by our German comparatists. Their interest was driven solely by the traditional appeal that English constitutional history had to continental jurists. And it was precisely its great power of persuasion that justified this growing continental attention.

The considerable popularity in Italy of these German interpretations4 shows us to what extent this rather partial comparison, buttressed by its historical-comparative approach, was successful and could in turn be transplanted, the symbol of an apparently scientific and objective method with a strong persuasive power.

In this case, the time factor which drove and supported the comparative logic did not express the natural diachronic transformation of the legal order. Rather, comparative research was intended as a powerful basis for arguing in favour of reforms and policies for the present, in this or that other country. The circulation and comparison of institutional models were heavily geared to instrumental uses.

12.1.4 Oxford 1885: In Defence of the English Juridical Tradition

Though bridges were so easily built between different cultures and traditions, sudden unjustified barriers were erected with equal ease. The attention towards ‘others’ was the common feature, but comparison could also serve as an opportunity to confirm the impermeability of individual national histories.

The most renowned position with the greatest impact and consequences was that of Albert Venn Dicey, a pre-eminent Oxford scholar of the last decades of the nineteenth century. An historical comparative view was clearly present. The evolution of the French constitutional and administrative systems was almost always set in contrast, being an essential basis for a comparison with the English experience. The dismissive attitude towards the revolutionary experience shown by the likes of Edmund Burke was forgotten, the dialogue with Alexis de Tocqueville intense, and the comparison with French administrative law scholars, from Léon Aucoc to Alexandre Vivien, fervid. Yet, precisely, in this case no interweaving, at times artificially evoked, prevailed. Emphasis was laid on the alien characteristics.

Although Victorian England had inaugurated, often well in advance of other European countries, a decided development of social administration, it seemed to leave no room even for the existence of administrative law: droit administratif appeared to be an exclusively continental creature, foreign to the tradition across the Channel.5 In this case as well, the historical comparative perspective proved to be essential, but this time it served to separate, not to unite. To erect fences, not to guide the course into what had by then become the same convergent path of the major European states: the conspicuous and overwhelming growth of public tasks.

The currents of exchange were intense, the reciprocal influences frequent, and there was much receptiveness. However, categorical rejections were not lacking. Mapping is therefore difficult, not always coherent and rarely well-ordered. Certainly, also in administrative law, the individual national traditions were developing in a close interplay of references to history and to the traditions of ‘others’.

12.1.5 Typological Models: From the Polizeistaat to the Rechtsstaat

An additional moment revealed the importance of the time dimension, a moment coinciding with the historical self-representation that the modern science of administrative law was projecting of its own origins and development, again towards the end of the nineteenth century. The main example of reference is once more German, but it was destined to become—at least on a continental level—broadly shared and disseminated.

In this case as well, the time factor played a fundamental role. The continental Rechtsstaat or État de droit had by now become a state endowed with ‘a well-ordered administrative law’ (Mayer 1924, I, 58). Administrative jurisdiction was both its symbol and the foundation of the special character of the legal order that theory and judiciary were building around continental administration.

However, the typological model of the present did not appear sufficient to support this edification of the nineteenth century administrative model. A typological model of the past was needed, one the present model could be contrasted with and distinguished from. It was necessary to formalize an administrative ‘ancien regime’, from which the legal order of the present should be kept strictly separate.

Hence, the seventeenth- and eighteenth-century Polizeistaat (police state) was taken as a typological model of modernity. A model identical in every respect to the Rechtsstaat in its sovereign nature, legislative potential, administrative contents, and role as the foundation of society: a fully administrative state, therefore, like a state under the rule of law. However, it lacked the guarantees, protections, limits, and above all, the administrative justice which the nineteenth-century state, founded on the rule of law, was seeking to define on the Continent, beginning to transform the old absolute state into a liberal state.

Once again, therefore, the time factor came to play a fundamental role. An historical comparative method seemed to be crucial also for building the theoretical system of administrative law. However, both in Germany and in France, that method, i.e. reconstructing the past to find roots that might shed light on the strong process of creation of national states, relied on a powerful effect of retrospection of the present. It considered administration and administrative power to have been definitively acquired and disseminated across the land, well before the rifts resulting from the great eighteenth-century revolutions. Only administrative law, seen as a tool for legally limiting a power that had until then been absolute and unlimited, remained to be established and finally developed.

12.2 Administration and Administrative Law: A Product of Modernity

Despite being conceived as an intrinsic acknowledgement of the efforts of nineteenth-century legal science to build a system of administrative law, the construction of state typological models responded to an objective historical-comparative need. Certainly, in the chronological progression from the ‘jurisdictional state’—identified with the formation of the modern state—to the Polizeistaat and then to the Rechtsstaat, the dialectical play of oppositions had a pre-eminent argumentative meaning and was wholly focused on magnifying the rule of law, a task entrusted to nineteenth-century European legal science.

However, the necessity of having a sequence of types historically situated along the long line of the historical process also met the need to respond to the view, which was widespread at the end of the nineteenth century, that public law, unlike private law, had a history behind it, in the course of which ‘the main conceptual and institutional foundations had been continuously modified’ and, therefore, there existed ‘precise historical stages of evolution and development’ which had to be duly identified and defined (Mayer 1924, I, 25).

In other words, as was very clear to the founders of the modern lexicon of administrative law, without this awareness of the intrinsic changeability of the institutional set-ups defining the administrative system in accordance with the historical circumstances, the very essence of administrative matters risked not being understood and adequately conceptualized.

From the Middle Ages to modernity, scholars of private law continued to work on ancient Roman law texts. The scholars of administrative law, by contrast, must have been aware that their subject of study was not enshrined in a thesaurus of ancient texts that they could creatively interpret along a common thread, always changeable, of course, but also always easily traceable right up to the advent of codes. Administrative law was developing directly in conjunction with different historical contingencies and according to a tradition marked by significant continuities, but also major historical rifts, especially in the continental experience.

Today we are naturally much more aware of this intrinsic historical nature of both private law and public law. The instrumental aims of the first early twentieth-century historical-comparative approaches have been set aside. The diachronic perspective has taken on an objective centrality in the understanding of the legal realm. We cannot help noting, in particular, that the development of administrative law, from a temporal standpoint, is linked to and identified with the history of public power, the general processes of political transformation, the formation of states, and thus the different levels of stateness even if only within the European context (Tilly 1975). There is a strong awareness that a profound historicity marks its genesis, evolution, and internal transformations.

An absolutization of the cardinal concepts of administration and administrative law, artificially projected backward over their entire history, would lead to a fundamental misunderstanding. Those concepts exclusively represent a very specific interval of time in the very long history of power. They are only a fragment of the history of power and not representative of legal experiences which are too remote from modernity, such as the ancient and medieval ones.

Only the progressive distancing from the ‘jurisdictional state’, from an institutional reality and conceptual representation that pivoted exclusively on justice and the declaration of a ius inventum, an existing, discovered law, largely tied to tradition, began to create room for the emergence of administration and administrative law, parallel to the development of new substantive objectives of power, new tasks, new methods of organization, and action of public powers.

Administrative law would emerge with awareness—as attested by the lexical dissemination of the term itself—only at the start of the nineteenth century, first in France, as a result of the revolutionary innovations and Napoleonic reforms, and then in the countries most influenced by the French model, like Italy. Later, by now in proximity to 1848, it made its appearance in German-speaking countries, in which the process of superseding the existing corporate society was more gradual. Still later it would take root in common law countries, where the recognition of this specific branch of law would entail overcoming a more persistent judicial mentality, precisely manifested in the drastic negative position of Dicey.

Despite the differences in time, the use of the terms droit administratif, diritto amministrativo, Verwaltungsrecht, derecho administrativo, and administrative law came progressively to reflect the transformation of public tasks, from simply jurisdictional to materially administrative ones: a process that had begun well before the upheavals caused by the eighteenth-century revolutions.

It was not until the end of the eighteenth century that the categories formerly used to represent power, typical of the ancien régime, from iurisdictio to police, began to lose their original connotations and were restricted to more specialist spheres of meaning, so that new categories were able to emerge. All this took place along paths that were often uneven—chronologically and in terms of contents—from one context to another: the developments were so complex that there was not yet any consensus among scholars as to when administrative law actually came into being: some dated it—if not as a ‘word’ at least as a ‘thing’—to as far back as the seventeenth and eighteenth centuries (Legendre 1971, 5 ff.; Mestre 1985; Craig 2015, 11 ff.). Others held that it emerged parallel to the terminological and institutional changes accompanying the decline of the corporate society around the beginning of the nineteenth century (Hespanha 1984, 3 ff., Mannori-Sordi 2001).

It is evident, therefore, that the fact of the incubation process calls into question Tocqueville’s classic historiographic inquiry into the relationship between the Ancien Régime et la Révolution;6 it refers to the thousand threads of continuity and currents of transformation extending between the former police and modern public administration, between the administrative monarchies of the ancien régime and the constitutional and administrative states that grew out of the late eighteenth-century ferment, with the ultimate superseding of the ‘jurisdictional state’.

In any case, however we might wish to resolve this difficult interpretative issue, a precise diachrony embraces and gives us a detailed picture of the emergence of terminology, which was largely molded by modernity, in parallel with the development and transformation of public tasks.

The time factor thus complicates the spatial comparison and the synchronic comparison; it determines a powerful relativity. It confronts us with strongly individualized, non-repeatable permutations both of administration from an institutional standpoint, and of administrative law, as well as its legal language.

Therefore, the time dimension does not appear only as a possible factor guiding research, but also as an essential condition for understanding. Administration and administrative law, to an even greater degree than other fields of law, though they, too, are naturally characterized by temporal variation, are entirely tied to their historical context.

The historical-comparative approach enables us to discover the diversity of historical conceptual paths. It reveals the difficulties of typological models and the imperialism of current chronologies. It poses the difficulty of lumping together, in the same story plot, national traditions that have always engaged in a mutual exchange, but are not easily comparable with one another. Above all, it imposes the need to define temporal units or chronological periods that are suitable for identifying significant steps in terms of change, on which a comparative analysis can be made.

Where the aim is to gain an understanding of the genesis and evolution of administration and the administrative legal system, the updating and problematization of the typological sequence delineated at the end of the nineteenth century remain essential research objectives, once the comparative history of administrative law has reached a sufficient degree of development.

12.3 Administrative Law in an Historical Perspective: The Contribution of Comparative Legal History

‘Comparison’— wrote Gino Gorla, a civil law scholar and pioneer of comparative studies in Italy, in 1955—‘as a method is nothing but history, since it aims to understand how a legal phenomenon is explained, differs and is detailed in each legal system’ (Gorla 1981, 42). While it is unquestionable, continued Gorla, that ‘history involves comparison’, as affirmed by Maitland,7 it is likewise true that ‘comparison involves history’. Accordingly, by undertaking a ‘gradual process of acquiring historical knowledge’ and ‘following the process of the developments and contrasts among different countries, one gets a better understanding of the present characteristics, attitudes and solutions of a given legal order’ (Gorla 1981, 42).

This peremptory identification of history with comparison had the objective of warning against a comparison between abstract forms: a comparison, that is, limited to gauging similarities and differences among institutions belonging to different legal systems.

That descriptive comparison was itself the fruit of nationalistic criteria. Legal systems, in turn delimited and circumscribed by rigid territorial confines, were placed in parallel. What followed was a comparison along straight lines, rarely destined to meet, where differences were highlighted through comparison in order to emphasize the autonomy of individual national developments. A type of comparison which had proven to be an enormous source of information in the past, but was not able to provide insight into the interweavings and transplants that characterized the legal system and its evolution. It was a type of comparison that could not explain the convergence of conceptual histories and institutional solutions distinguishing the emergence and development of administrative law between the early modern era and the present.

Placing administrative law in an historical perspective thus means something else, something different. It means going beyond every ancillary use of history for the purposes of comparison, putting aside instrumental, rhetorical, or persuasive uses of the historical comparative method, such as those of the early twentieth century’s jurists.

It means applying the historical comparative approach to administration and administrative law in a comparative history of power, a history of the ways in which public power is exercised, with an immediate and exclusive aim of understanding. It means interpreting law sub specie historiae, expanding the space-time coordinates, in the awareness that ‘most of the crucial “why” questions demand resort to history’ (Wright 1997, 172).

History and comparison must proceed in parallel. Without an historical lens to look through, comparison becomes merely a comparison between abstract legislative forms. For its own part, legal history loses meaning if exclusively confined within rigid national boundaries (Duve 2012). Of course, national histories remain indispensable. Only in this dimension can the national heritage have the right place and the right attention. Only in this dimension can our understanding enable us to conduct a detailed, close-up examination of the profiles of institutional history, the history of legal theory and political history in general, which together impart to law its always distinctive, unique character.

The development of administrative law, so closely intertwined with the history of the state and states, would be incomprehensible in its time coordinates, founding concepts, and legal instruments without a broader perspective. This perspective should embrace different experiences and different paths, inquire on the circulation and reception of ideas, and aim to define models and compare different types, be they contemporary ones or those that have arisen in succession over the long term. In other words, a comparison that rather than being constrained by artificial parallels between chronologies, paths, and languages, should strive to bring out the diverse individualities—starting from the different factors guiding the evolution in continental Europe and the peculiar British and American developments—to be interpreted in light of the mutual interactions among the different models.

It is a complex operation, to be undertaken with history and comparison placed on an equal footing, without reciprocal abuses. An operation that has barely begun, and requires a consensus among scholars, collective efforts, diversified vantage points, and dialogue among different mentalities.

In the meanwhile, this complex operation can benefit from the first results furnished by the essays of Comparative Legal History. A historiographic approach that has been earning increasing credit in recent years and has addressed the new problems related to the spatial mapping of legal history beyond national histories (Löhnig 2014, 114). An approach that aims to supersede the catalogue of abstract forms and conceptual invariants, setting aside acritical continuities and guaranteeing us historical depth and a contextualization of the overlaps that go along with the origin and development of law.

The aim is to let go of the constraints of national boundaries (Modéer 2018), bringing to light the circulation and reception of models, the interweavings between law-making processes, which become more profound and widespread the farther we go back from the nineteenth-century system of nation-states to discover an intrinsic natural plurality of legal histories. In so doing, it is therefore possible to rediscover a history that, above and beyond the individual territorial realities, unfolds from ‘the continuous flow and exchange of influences, which take place within a complicated combination of cultural, political and social networks’ (Pihlaiamäki, Dubber, and Godfrey 2018, V).

Even when symmetries are difficult to find and historical narrations bear the hallmark of a discordant pluralism, law historians need to place themselves exactly ‘on the passing of the frontier’ (Halperin 2014, 197) and seek to highlight the points of intersection, the cross-border communication processes, and the entanglements among the different paths.

Not everything has been resolved, of course. Precisely in the field of public law, and of administrative law in particular, it remains a distinctive difficulty of reconciling the marked individuality of national political histories, as markedly perceived by the participants in the first international congress of comparative law in 1900. The general trends in the formation and development of states reveal a significant diversity, where ‘fundamental similarities mask[ed] basic differences’ (Wright 1996, 305 ff.). The very circulation of the term droit administratif—as demonstrated by the Anglo-American experience—was strongly opposed for a long time, so much so that entire generations of jurists were convinced of the inexistence of the administrative question in that linguistic universe.

The complexity of the historical evolution of political institutions, is therefore so greatly pronounced that public law historians feel the weight of unreproducible individualities and thus tend to limit the scope of investigation to the latter. In the constitutional and administrative realm, therefore, comparative legal history is a challenge. It requires extensive knowledge. It is feasible only as a collective undertaking. But precisely for this reason there is the recurrent risk of overly fragmented, non-unitary, and thus not easily legible reconstructions.

The uneven developments over time and history, or marked individuality of the institutional circumstances in the different national settings lead us to draw disconnected pictures, so that we end up reproducing—from a diachronic viewpoint—a comparison that is necessarily descriptive.

The very history of concepts, though it can rely on the broad circularity of ideas, with the transition to the vernacular and national languages, and thus the consequent disruption of the legal universalism assured by the use of Latin, exhibits specificities and chronologies shaped by the times of their affirmation and the modes of expression typical of the national legal language of reference (Beaud 2009, 1 ff.).

Especially in the case of the long-enduring ancien régime, both on an institutional level—more closely connected to the individualities of the different political histories—and from the standpoint of the conceptual history, the times are thus unlikely to be synchronized; the paths have rarely converged and public law develops along profoundly different courses (Sordi 2018, 705 ff.).

Tradition, revolution, reform (Schiera 2011, 399 ff.): what is more, the three terms normally used to describe the paths leading towards modernity, absolutely different in terms of time and pace in England, France, and Germany, are there to demonstrate it. Only when the Sattelzeit, or decades-long ‘saddle’ period over which the eighteenth/nineteenth-century transition extended, had come to a definitive end, the paths once again converged, giving rise to the belle époque of the constitutional state and the European science of administrative law (Jouanjan 2011, 425 ff.), the rule of law, and, finally, also in the Anglo-American universe, administrative law.

In order to meet its complex research objectives, comparative legal history will have to explain the diversity of the paths, times, and points of arrival; it will have to succeed in clarifying, simultaneously, the convergence of the general processes of development and the historical plurality of national cases. It is clear, however, that this will be possible only with a high degree of simplification, arbitrary to be sure, but nonetheless indispensable for the purpose of elucidating a thema comparandum.

These difficulties explain why a European history—much less a global history—of public law has not yet been written. Despite this, ‘we definitely can say that the times of national constitutional histories are over’ (Stolleis 2010, 53). Despite this, we can, with some degree of satisfaction, observe the results of a constitutional history, which has always been a ‘history of legal systems’ rather than of states (Fioravanrti 2010, 32), and the first attempts to shift the major themes of administrative history to an observatory on a global scale (Cassese 2000; Cassese 2010; Mannori-Sordi 2001; Rose Ackermann-Lindseth-Emerson 2017; D’Alberti 2019).

There is no doubt, however, that within the framework of a comparative history of public law, the methods need to be further refined; the interpretations crossed, perfected, and synchronized. With all the difficulties posed by the chronologies, the different weight of political ruptures, and the question of boundaries, but also by the weight and relevance of the space outside of Western modernity, the ‘outer world’, which the process of colonization drastically separated from the destinies of the ius publicum europaeum (Costa 2016; Whitman 2018).

12.4 The Different Temporal Units

In order to fully meet its knowledge objectives, therefore, administrative comparison must use the historical method, to which the recent developments in comparative legal history can provide an important support. This historical-problematic perspective is indispensable, whether we wish to address the continental evolution of administrative justice, or the slow introduction of judicial review of administration in England; whether we wish to address the evolution of proceedings and procedures; or else the organization or regulation of public services; or whether we wish to analyse—on the basis of leading cases—the fundamental developments of case law entrusted to mobile, plastic formants and conceptual frameworks, marked by profound temporal variations.

The passage from legal forms to historical contexts, moreover, is more immediate and direct in administrative law than in other fields of law. The weight of the transformation of public tasks more decisive. The dependence on institutional and social frameworks more marked. The dogmatic framework, developed in relatively recent times, possesses a distinct case-law component, an intrinsic expression of a becoming; it has shown to be open to constructions and deconstructions, also sweeping ones, over close chronological intervals. Legal forms and conceptual frameworks appear, even at first glance, to be historically situated.

Expanding the horizon thus confirms to be indispensable. The historical-comparative perspective itself becomes an instrument for a more profound understanding of the major turning points not only in institutional history, but also in the individual national paths. It can precisely measure the convergences in the general processes of evolution of state typologies, as well as the distinctive originalities and the different imported elements of language and law. Ultimately, it can positively activate ‘the dialectical tension between the particular and the universal, between the Continent’s fragmentation into nation-states and the broad sweep of trans-national legal history’ (Grossi 2010, xi), which is generated not only by the intersections and circulations of the past and the continuous crossing of frontiers, typical of law, but also by the great questions of the present.

We must buck the trend of acritical continuism and restore historical context to the sequence of events, without creating fictitious homogeneities, without constructing constants and unifying paths along the line of traditions (Roman law above all) which, already scarcely plausible in private law, do not have any basis in public law, the direct offspring of modernity and its multiple paths.

It is necessary, however, also to create frameworks of meaning that prevent us from immersing ourselves in the individuality of the histories to the extent where we lose sight of the common path. Though we are aware that the very definition of these frameworks is made difficult, in the comparative approach, by the uneven chronologies and the terms of periodization, as well as the diversity of the typological models used according to the specific national heritage, it is essential to establish ‘different temporal units’,8 such as to enable a comparison to be positively made.

Assuming that the evolution of administrative law unfolds over a chronological period which extends, as mentioned above, from the early modern era through the nineteenth and twentieth centuries and up to the present, with a certain degree of approximation, and using a terminology that, in the absence of more comprehensive categories, may enable us to outline a global history yet to be written and is no doubt more sensitive to the semantic context of the Western Legal Tradition, it is possible to identify at least four main temporal units:



1. The old ‘jurisdictional state’: until the great eighteenth-century revolutions.

2. The era of the Rechtsstaat and the rule of law: nineteenth century.

3. The constitutional and social state: twentieth century.

4. The era of regulation and procedures: the passage between the twentieth and twenty-first centuries.





The different units are in a relationship of reciprocal succession. They cover the period stretching from full modernity to the present. They possess specific reference chronologies. Each temporal unit is internally marked, within the spatial domain considered, not only by inevitable individualities in terms of times, lexicons, legal arrangements, and institutional frameworks, but also by specific characteristics, convergences, and common trends of development which make those temporal units perfectly comparable internally. The temporal units offer the identities that are essential for undertaking a comparative process.

In the individual temporal units, administrative law takes on specific features and forms and different contents. It did not even appear, as such, in the long period of the ‘jurisdictional state’, in which public tasks were carried out on a judicial basis; no direct administration existed and no need was even felt to conceptualize an administrative actor distinct from a judge. Yet public tasks were intensifying, and major goals were set for the regulation and guidance of the corporate society. However, the legal forms remained the traditional ones of indirect administration, simple regulatory precepts reinforced by sanctions, while an apparatus definable as administrative gradually began to be distinguished and separated from the traditional and still imposing organization founded on the judiciary.

The nineteenth century saw the emergence, in France (Burdeau 1995), Italy (Mannori-Sordi 2001), Germany (Stolleis 2017), and England and the US (Cane 2016), of administrative institutions in the proper sense, definitively separated from the system of justice and, precisely, a legal system that began to be defined as droit administratif, diritto amministrativo, Verwaltungsrecht, derecho administrativo, administrative law. It was the century of administration, which had finally become identifiable in the new society of free and equal individuals and the new architecture of state powers that modern constitutionalism was progressively introducing throughout the Western world. The specialty of administrative rules came into being, as well exemplified, in the continental tradition, by the acte administratif, the unilateral and imperative act, a direct expression of power. And around this pillar of puissance publique, of public power, systems of protection were built and a great battle began for justice in administration. The consolidation of imperative power proceeded hand in hand with the construction of systems providing guarantees. Rechtsstaat and rule of law expressed this in the most evident manner in their shared objectives of imposing limits on power and the diversity of the respective intellectual and institutional backgrounds (Loughlin 2010, 312–41; Sordi 2017, 23–37). However, the diversity of the development paths remained particularly pronounced. In continental Europe this is demonstrated by the considerable variety among the models of administrative justice in terms of when they were established and their respective institutional frameworks. As to England and the US, this is demonstrated by the fact that the legal culture was very late in becoming aware of the existence of a new branch of the legal system, definable as administrative law, and by the enduring popularity of Dicey’s thought on both sides of the Atlantic up until the early decades of the twentieth century.

The twentieth century began with a further strengthening of the trend towards social administration that had begun in the previous century. This was the moment of the service public, the subject of the incisive analyses of the jurists of the French Third Republic, from Maurice Hauriou and Léon Duguit to Gaston Jèze. The administration of public services (Leistungsverwaltung) was later the subject of investigations by Ernst Forsthoff in Germany in the 1930s and the cornerstone of an Etat providence no longer tasked only with commanding, but also called upon to provide essential services for the community in response to the proliferation of collective needs and the urgencies of the social question.

In England, too, this period was marked by the development of social legislation and the emergence of collectivism, which was the subject, in 1915, of an analysis by Dicey bearing an unambiguous title: The Development of Administrative Law. These phenomena drove the development of delegated legislation, of government by commissions, of administrative tribunals, and above all of the system of administrative adjudication and executive justice outside the Courts of Law, which was the focus of the 1928 analysis by William Robson. Robson’s Justice and Administrative Law represented the first comprehensive picture of the new relationships between justice and administration that the British constitution was coming to acknowledge ‘in connection with the great new social services undertaken by the State’ (Robson 1928, xxx). In 1947, with the adoption of the Crown Proceedings Act, the age-old immunity of the Crown from liability in tort was abolished in favour of a new, more effective balance between the growth of public powers and the parallel development of suitable guarantees of protection.

Also in this instance, while the needs and urgencies were common, the responses varied. The heavy-handed market interventions and driving of economic initiative, typical of Europe between the two wars and again in the period after the Second World War, had little in common with the US model, which had already addressed social needs, not so much through direct state interventionism, but rather through new forms of social and economic regulation. And yet it is precisely in the context of the development of new forms of economic regulation and regulatory agencies in the years of the New Deal that the US saw an intensification of ‘the struggle for administrative legitimacy’ (Kessler 2016, 718). American administrative law was not yet an undisputedly accepted feature of the legal order and in the ‘Brownlow Report’ it still appeared to be the expression of a ‘headless fourth branch of government’ (US President’s Committee on Administrative Management, 1937, 36). Administrative law is torn between the development of administrative economic regulatory powers and defence of the rights of individuals and businesses. However, the debate moved past the descriptions of administration typical of the works by FJ Goodnow and the first essays by Ernst Freund and Felix Frankfurter, which were still inspired by European legal science. Specific techniques for governing the economy and controlling administrative power were developed (Ernst 2014). A new Administrative Process took shape, a process by now seen as ‘our generation’s answer to the inadequacy of the judicial and the legislative process’ (Landis 1938, 46).

This is how administrative law presented itself after the Second World War, in its multiple role of issuing commands and providing services; as a regulator or, more often, in the European context, as a direct player in the economy and market. Composite statutes existed side by side; there was a plurality of organizational forms, the result also of an increasing unbundling of administrative functions: differentiated modes of action, at times through imperative measures, at times based on agreement and consent.

The latest period is characterized by the dynamic evolution of procedures, which started with pioneering initiatives of Austria, in 1925, in the framework of constitutional innovations in the aftermath of the First World War, and continued in the US with legislation of primary importance, the 1946 Administrative Procedure Act (APA). The APA put an end to the long opposition between the President and Congress (Landis 1940) and to the conflict between courts and agencies, by introducing, for federal agencies, procedural guidelines for both adjudication and rule-making, which provided ‘a general, transsubstantive framework in which federal public power could lawfully be exercised’ (Emerson 2017, 412). On the European continent, the 1976 German Administrative Procedure Act, as a general law governing public administration, represented the point of reference for a new season of reforms which codified the general principles of administrative activity (Italy 1990; 2005; Spain 1958; 1992; 2015; France 2015).

Once the long period of economic interventionism had come to a close, the exponential development of regulatory functions embraced Europe too, giving rise to new relations between public power and the market. The profiles of specialty were attenuated. Common law instruments were expanded once again. The system of administrative justice, also in the continental model, saw a significant change of paradigm and was brought closer in a number of respects to ordinary legal procedure. Administrative jargon, until then strictly national, underwent an unprecedented process of homogenization and began to reflect an increasingly clear American influence, providing the conceptual basis for the first development of the new field of global administrative law.

An outline of the legal arrangements serves to provide maps for a possible close comparison. The administrative realm has continued in any case to reflect its composite origin, its historical roots. Nothing has been lost of the previous epochs, despite the heavy corrections, and despite the many variations that have marked its evolution. The distinctive features of an individual temporal unit, once defined, tend to remain, to persist, and re-emerge in the subsequent temporal units, perhaps in changed forms. So it is that the administrative law of the present is ultimately made up of a series of stratifications of varying historical origin that result in new equilibriums.

The complex universe of administration and administrative law still reveals, on close inspection, the many historical fragments that have progressively contributed to its formation: the justice dimension, imperative powers, guarantees, provision of public services, regulation, and procedures. Those fragments, like many rocks of different historical sedimentation, today constitute its complex, elaborate stratigraphy.
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Chapter 13

Diffusion, Reception, and Transplantation


Mariana Mota Prado



13.1 Definitions and Disciplinary Divides

Comparative law scholars can engage either in a static or a dynamic analysis of legal systems. A static analysis takes a snapshot of a particular legal issue and compares it across systems, as exemplified by Frank J Goodnow’s classic Comparative Administrative Law: An Analysis of the Administrative Systems, National and Local, of the United States, England, France, and Germany (1893). A dynamic analysis, in contrast, accounts for changes that occur over a period of time; it may compare a system with itself, or different systems over time.

Diffusion, reception, and transplantation are phenomena of particular interest in dynamic analyses of the law, as they offer a window into change promoted by legal transfers. Legal systems interact, and such contact may sometimes trigger reforms. Historical examples include the reception of Roman law in continental Europe during the Middle Ages, the diffusion of Napoleonic codes among civil law systems in Europe and Latin America in the nineteenth century, and the transplantation of common law to British colonies, which lasted until the twentieth century. More recent examples include countries implementing fiscal reforms designed by multilateral institutions, such as the International Monetary Fund (IMF); European nations adapting domestic legislation to conform to the directives of a supranational system; transnational policy networks generating regulatory convergence in domestic systems. Analysing these cross-fertilization processes allows one to understand mechanisms that destabilize legal systems, identify which actors play a role in the process, and compare and contrast how each system reacts to novel legal arrangements. This exercise may offer valuable insights regarding what the law is and how it develops (Watson 1978; Graziadei 2012; Goldbash 2019).

While being widely used in the academic literature, there is no standard definition for these terms. Transplantation and diffusion have many overlapping elements. Yet, in some cases, they can be distinguished by their focus: while transplants seem primarily concerned with micro level (specific norms), the diffusion literature often operates at a macro level (institutions, procedures, and decision-making processes). In some other cases, there are differences in scope. Both are interested in intentional attempts to change rules and norms in a particular system, but diffusion recognizes that a multitude of forces, including structural factors, may be involved. Diffusion also encompasses decentralized and sometimes organic processes that are not led by one identifiable actor, or targeted at a specific jurisdiction.

Even those that draw sharp dividing lines between transplantation, diffusion, and reception often acknowledge possible interconnections. For instance, it is possible to conceive of a legal transplant that may be more likely to succeed if preceded by a certain degree of convergence among jurisdictions, which may be related to a process of diffusion. By the same token, a process of diffusion can be reinforced and strengthened by legal transplants. In this sense, transplantation and diffusion can be conceived as complementary and self-reinforcing processes (Morin and Gold 2014). Reception refers to the process by which legal transfers promote changes in foreign jurisdictions. The term can be associated with both legal transplants and diffusion processes.

There are important disciplinary divides in the use of these concepts. Some question if the functional view of ‘legal transplants’ may work better in certain areas (such as private law) than in an eminently public law domain. Moreover, legal scholars gravitate around the concept of legal transplants, while social scientists devote significant attention to diffusion processes. Last but not least, the reception process raises questions about the primary purpose of comparative analyses in general, and comparative law in particular (Gerber 1998). There are those using comparative law for ‘scientific purposes’, which tend to be primarily descriptive. Others are more concerned with practical applications, conceiving comparisons as tools for possible improvements (Nehl 2006). Still others will claim that the use of comparative law as a basis for policy reforms is only acceptable under certain circumstances. For example, some argue that comparisons may be a useful source of self-critique (Frankenberg 1985), but using comparative analyses that explicitly or implicitly assumes the superiority of one’s own system over others to solely justify the imposition of legal reforms elsewhere is the antithesis of comparative law (Kroncke 2012; Kroncke 2016).

The sections that follow illustrate how comparative administrative law, as a nascent field (Nehl 2006; Bignami 2012; Napolitano 2017; Cane et al, this volume), has resorted to these concepts without any systematic reflection on whether and how to use them. Perhaps a promising starting point is to determine the boundaries and goals of comparative administrative law, as this could help scholars assess the suitability of these conceptual tools. An attempt to think systematically about these concepts may be especially timely now, while the field is in its formative years.

13.2 Legal Transplants in Administrative Law

Legal transplants became a central theme in comparative law in the 1970s with Alan Watson’s seminal book, Legal Transplants: An Approach to Comparative Law (1974). While Watson did not coin the term, he gave it visibility, and is largely responsible for the prominence of this term today (Glenn 2006, 359 fn. 7). Watson believed in the possibility of a scientific analysis of legal change, based on a careful comparison of the process of transplantation in different jurisdictions. As a result of such analysis, he argued, it should be possible to classify transplants as successes or failures, and derive lessons that would increase the rate of success of future transplants (Watson 1974; Watson 1978).

While the concept of ‘legal transplants’ is widely cited and used in the specialized literature, views about its potential vary widely (Goldbash 2019). Optimists believe transplants can be intentionally used to promote desirable change, but others believe they will not work at all, or will not work as intended. For sceptics and pessimists, transplants will be operating in a complex web of inter-institutional interdependencies, being immersed in different social and political systems (Nelken and Feest 2001; Siems 2018, 236–40). These inter-institutional interdependencies generate two diverging conclusions. One is that it is very hard to predict (let alone control) a transplant’s functioning or results: each transplant is likely to generate unexpected outcomes and operate differently from the way they operate in their country of origin, since the environment in which they are embedded will necessarily be unique (Legrand 1997). A more hopeful conclusion is that it is possible to identify the factors that may influence the ‘success’ of a transplant, and proactively use this knowledge in the reform process to adapt the transplant to the context where it will be immersed (Berkowitz et al 2003).

In line with sceptics and pessimists, Gunther Teubner (1998) proposes an alternative term: ‘legal irritant’. According to him ‘[the word] “transplant” creates the wrong impression that after a difficult surgical operation the transferred material will remain identical with itself, playing its old role in the new organism. Accordingly, it comes down to the narrow alternative: repulsion or integration. However, when a foreign rule is imposed on a domestic culture, I submit, something else is happening. It is not transplanted into another organism, rather it works as fundamental irritation which triggers a whole series of new and unexpected events’ (Teubner 2001, 418). Along the same lines, Wise (1990, 1) argues that ‘circulation’ is a better metaphor than transplantation, as it refers to ‘the movement, the continual flow, of legal paradigms and ideas across national frontiers’. Langer (2004), in turn, suggests that ‘legal translation’ offers a more accurate heuristic device as ‘legal transplant is too rigid to account for the transformations that legal ideas and institutions undergo when they are moved into new legal systems’.

These concerns with legal transplants are not only present but may be exacerbated in the administrative law context. Public law is perceived to be more context-dependent than private law, having deeper connection with a country’s history, political system, and society. It also performs more complex functions. As a result, according to some authors, public law would not be as amenable to comparison, as it is hard to describe it as performing a universal function, as many do with private law (Bell 2006, 1261; Saunders 2006). Other authors distinguish between essential and technical administrative rules, the former being more intrinsically connected with the country’s political identity (immigration, law and order, etc.) than the latter, and therefore less amenable to transplantation (Nehl 2006, 24). Watson himself acknowledged that he was focused on private, not public law (Watson 2004).

Two recent phenomena challenge the idea that public law may be too context-specific to be amenable to transplantation: comparative constitutional law seems to be on the rise (Tushnet 1999; Hirschl 2008; Ginsburg and Dixon 2011) and there has been extensive transplantation of constitutional norms to countries transitioning to democracy at the end of the cold war. In contrast to its counterpart, administrative law has not received as much attention in the comparative literature (Ginsburg 2010; Boughey 2013). Yet, the lack of an academic debate around the possibility of legal transplants in administrative law has not stopped policy-makers, especially those in development circles, from promoting them.

In the 1990s, regulatory agencies were transplanted around the world, accompanying very ambitious liberalization and privatization processes (Majone 1994; Dubash and Morgan 2013). These reforms were driven by neoliberal theories of economic growth, which focused on reducing the size of the state so as to let ‘free markets’ operate. In sectors where there were natural monopolies, such as public infrastructure services (e.g. water, electricity, telecommunications), direct state provision was replaced with state regulation of private companies. More specifically, independent regulatory agencies operating at arm’s length from the government and insulated from political pressures became a recipe for legal reform during the extensive privatization process that took the world by storm (Prado 2008; Rose-Ackerman 2012, 676).

Despite being driven primarily by the US-style agency as a model, the transplantation of regulatory agencies has led to a wide variety of different institutional arrangements (Jordana, Fernández-i-Marín, and Bianculli 2018). In addition to institutional design, regulatory agencies around the globe also vary significantly in their operation. Dubash and Morgan (2013, 9) ascribe these divergences to the fact that the design and objectives of regulatory agencies are inevitably influenced by the social, political, and economic contexts in which they were embedded. These legal transplants were conceived within an aura of impartial technocratic decision-making, but in practice they could not be insulated from local political demands and, therefore, were molded by the context in which they are immersed. The process is illustrated by a series of case studies of regulatory agencies including water in Colombia (Uruena 2013), telecommunications in Egypt (Badran 2013), and electricity in India (Dubash 2013). These findings forced legal and non-legal scholars to consider the different realities of the Global South, and question whether models based on the experience in the Global North can be generalized (Morgan and Dubash 2012; Morgan 2015).

In summary, for comparative administrative law, as for other areas, ‘the transplant concept, at least in its strong form, is too crude’ (Riles 2006, 802). In the particular case of independent regulatory agencies, as Dowdle (2013) argues, it is too simplistic to assume that transplanted agencies will simply fail to lead to effective regulation. As many of the case studies cited earlier suggest, in adapting to the environment in which they are embedded, these administrative law transplants can develop new regulatory functionalities and also perform unexpected political functions. Understanding this complex process of continuous and mutual transformation seems a more promising avenue than embracing the simplistic dichotomy of success or failure.

13.3 Diffusion in Administrative Law

Diffusion is a topic that has been vastly explored by social scientists interested in the spread of ideas, technology, and public policy. The policy diffusion literature tries to explain when, why, and how certain policy choices and arrangements spread across jurisdictions (Dolowitz and Marsh 2000; James and Lodge 2003; Berry and Berry 2007). Empirical studies cover policies in areas as diverse as privatization, universal primary school enrolment, and health practices (Ikenberry 1990; Clemens 2004; Haider and Kreps 2004).

There is no agreed definition of diffusion in the literature. Some authors use diffusion to refer to process where there is ‘uncoordinated interdependence’ (Elkins and Simmons 2005). Others do not make this distinction, using diffusion to refer to both coordinated and uncoordinated process (Lomas 1993; Rogers 2003). Along the same lines, some political scientists argue that policy diffusion is distinct from policy transfers, defining the former as structural and the latter as focused on agency (Marsh and Sharman 2009). Others, in contrast, argue that policy transfer is one of the dimensions of the diffusion process (Levi-Faur 2005, 24).

Convergence is one of the possible consequences of the process of diffusion. Often scholars are confronted with the epistemological challenge of differentiating when convergence is the outcome of a social process, and when it is a result of structural forces. Structural change is determined by an external condition, i.e. when confronted with similar challenges, different societies independently produce similar solutions. This leads to convergence, but the process is not caused by cross-fertilization. In contrast, social change happens through contagious diffusion, i.e. people’s decisions are determined by observing what others are doing (Levi-Faur 2005, 22–3). Convergence may be the result of both structural and social factors operating simultaneously, and computer models can be used to investigate how these two factors may interact to generate the end result (McCullen 2013). It is also possible to analyse empirically whether the adoption by one actor increases the probability of adoption by others (Brooks 2005).

The social factors that influence the diffusion process have been mapped by Rogers (2003), in what became the prevailing model to understand why some communities and individuals embrace innovations, while others resist it. Since it was first published in 1962, this model has not only informed case studies on the spread of technology such as computers, water provision, and vaccines (Rogers 2003), but has also influenced the literature on policy diffusion. For instance, in analysing the diffusion of regulatory agencies and processes Levi-Faur builds on Roger’s work to define diffusion as ‘the process by which the adoption of innovation by member(s) of a social system is communicated through certain channels and over time and triggers mechanisms that increate the probability of its adoption by other members who have not yet adopted it’ (Levi-Faur 2005, 23).

While the diffusion of technological innovations and public policies may have similarities, they also have significant differences. Policies can be defined as ‘process technologies’, which are distinct from ‘product technologies’, for example transistors, televisions, and vaccines (Romer 1990; Romer 2008; Kenny 2011). Products can spread relatively easily, as long as intellectual property rights and barriers to trade do not create prohibitive costs (Parente and Prescott 1994; Barro and Sala-i-Martin 1997). In contrast, process technologies are considered ‘sticky’ since their diffusion process faces larger obstacles, as they are embedded in a system of formal and informal rules and norms that are harder to change. Therefore, there are significant obstacles for the diffusion of ideas that can be used by governments to incentivize certain behaviours (e.g. copyright regimes, civil rights, democracy) (Kenny 2011).

The literature on global policy diffusion diverges on the mechanisms through which contagion and/or transfers occur. Dobbin, Simmons, and Garrett (2007) identify four mechanisms: constructivism, coercion, competition, and learning (2007). Constructivism suggests that expert communities create epistemological frameworks that influence the world view of key players, including international organizations. Coercion theorists argue that powerful actors use a system of rewards and sanctions to force countries to adopt certain policies. Competition theorists assume that countries are in a race to attract investments and promote growth, and they do so by mimicking policies that have proven successful in other countries. Learning theorists, in turn, assume that players observe what others are doing and learn from their experiences.

All of these views have important implications for the perceived legitimacy of these changes. For instance, coercion theorists tend to be more critical of policy diffusion, as it is perceived to be illegitimate ‘impositions’ driven by self-interested (and often foreign) actors for their own benefit (Sharman 2008). In contrast, learning theorists tend to assume that information about other countries’ experiences may inform legitimate and welcome improvements, which are domestically driven (rather than externally imposed). Domestically driven processes are particularly legitimate when the diffusion happens through democratic channels, rather than being spearheaded and managed by technocrats, policy experts, and/or political elites (Linos 2013). Yet, comprehensive reform processes, such as constitutional change, may be characterized by diffusion through national and international groups with conflicting concerns, distinct priorities, and divergent interests. This may result in competition among different forms of expertise (law, political sciences, economics, etc.), clashes of epistemic communities (transitional justice, economic development, and human rights) or a transnational version of the ‘internationalization of palace wars’ (Dezalay and Garth 2002; Ginburg 2017, 117).

There seems to be growing support for more dialogue between social scientists and legal scholars about diffusion processes and legal transplants (Chirico and Larouche 2013; Farran et al. 2015; Goldbash 2019), lest maintaining deep disciplinary divides that serve no purpose other than to impoverish our understanding of the legal phenomenon (Twinning 2005; Twinning 2006). Recent studies have taken up the challenge: Morin and Gold (2014) try to develop a model of legal transplantation that incorporates the extensive literature on policy diffusion; similarly, Short (2016) accounts for both the legal transplant and the diffusion literature in exploring private transnational regulation. However, these are few and far between. Most legal analyses do not engage with the findings of the social sciences literature, using the term diffusion loosely and often as a synonym for legal transplants. Legal scholars also adopt some distinctions established in the social sciences literature, such as horizontal or vertical diffusion, with varying degrees of precision in the use of terms.

Of particular relevance to administrative law is the phenomenon of diffusion of regulatory agencies around the world. The numbers are impressive: one dataset has identified a total of 799 agencies in 115 countries, spread around seventeen policy sectors (Jordana, Fernández-i-Marín, and Bianculli 2018).

The forces driving the diffusion are multifaceted. In Western Europe, an analysis of 119 agencies in seventeen countries and seven regulatory sectors from 1950 to 2002 shows three factors that have driven the creation of regulatory agencies: a need to create credible commitments as part of the privatization process (bottom up), incentives created by the European Union (top down), and a horizontal process of emulation, as countries copied what others were doing (Gilardi 2005). In Latin America, in turn, a study of agencies in nineteen countries and twelve sectors from 1979 to 2002, identifies contagious diffusion from two sources: national and sectoral. National diffusion happens when a country that has already adopted regulatory agencies decides to expand them to other sectors; sectoral diffusion happens when a country follows other countries in establishing an agency for a particular sector (e.g. telecommunications) (Jordana and Levi-Faur 2005).

Some have claimed that the diffusion of regulatory agencies has led to deep economic, social, and political transformations, captured in the concept of ‘regulatory capitalism’. The multifaceted nature of the process, in turn, has led to the creation of different ‘varieties of regulatory capitalism’ (Levi-Faur 2005; Braithwaite 2008a). The term is inspired by the work on ‘varieties of capitalism’ (Hall and Soskice 2001), which shows how institutions co-evolve with patterns of economic activity. Nations will tend to develop complementary institutions, meaning institutions that increase the returns from one another. This suggests that the process of institutional change will be affected by lock-in effects of institutional complementarities, generating stability and persistence of institutions instead of convergence. According to this literature, reforms are not impossible, but they are likely to be incremental and take place only when there is mobilization and contestation of existing institutional arrangements (Hall and Thelen 2009). The assumption is that different countries have different methods of legal adaptation, and the process involves law and markets, blending legal and non-legal mechanisms in a ‘rolling relationship’. According to this literature, the relevant ‘institutions’ include both rules enshrined in the formal legal system and informal rules such as shared expectations of appropriate behaviour shaped by common experiences.

The diffusion of regulatory agencies has not only led to an explosion in the literature on regulation (Baldwin, Cave, and Lodge 2010; Levi-Faur 2011; Bignami and Zaring 2016), but it has also pushed comparative administrative law scholars to reflect on the legal dimensions of the diffusion process. For instance, a supranational entity may play an important—but complex and sometimes controversial role—in a convergence process, as observed in the European Union (Nehl 2006; della Cananea 2009; Lindseth 2017; Lindseth 2018; Psygkas 2017). This process is distinct from one in which countries are adopting the same reforms outside of the scope of a supranational authority (Prado 2011). Such distinctions point to the fact that, while there may be convergence, the governance structures that inform and influence the diffusion process can be a relevant factor in explaining some of the results observed.

Perhaps most importantly, the diffusion of regulatory agencies has led to important changes in the specialized literature (Morgan 2015). As a global process, diffusion forced legal scholars to look beyond the specificities of national systems, conceiving of this as a phenomenon that goes beyond national rules and the boundaries of a sovereign states and includes non-state actors and transnational processes (Twinning 2004; Halliday and Shaffer 2015). Along these lines, the diffusion of agencies pushed scholars to grapple with the limits of nation-state structures and confront the transnational dimensions of the administrative law reforms (Barak-Erez and Perez 2013), as illustrated by the scholarship on transnational regulatory networks (Slaughter 2004; Gaus 2019). It has also ‘hollowed out’ the state-centred scholarship (Morgan 2015), pointing to new forms of exercise of state power (Braithwaite 2006; Braithwaite 2008b) and the emergence of private governance structures (Cafaggi and Janczuk 2010; Ramraj 2017). It remains to be seen whether and how these changes will impact the field of comparative administrative law broadly defined.

13.4 Reception in Administrative Law

The study of reception focuses on the process of integration or assimilation of foreign laws and legal arrangements in a legal system, identifying factors that influence this process and its results (Weigand 1991, 229). Rheinstein (1956) emphasizes the voluntary nature of the process, distinguishing between reception and imposition of foreign laws, such as those that took place during colonization.1 Others, however, argue that there can be reception of both imposed or non-imposed foreign laws; it can also be piecemeal or wholesale (Kocourek 1935). A central component of the reception process is that there is a legal transfer from another system, rather than independent parallel developments that result in similar or identical institutions. Examples of independent parallel developments include private property, contracts, and succession in death (Rheinstein 1956).

Reception can be analysed from a doctrinal perspective (law on the books), or it can focus on the actual incorporation of the foreign law in the daily practices of legal and non-legal actors (law in action). In the former, the term reception refers to a common legal doctrine that determines the process by which British laws become applicable in colonies (Blackstone 1765–70, 106–8; bk. I, ch. 4). Formal laws known as ‘reception statutes’ are one of the forms in which this process occurred, as in the case of Lower Canada in 1774, Upper Canada in 1792, and British Columbia in 1858. In the ‘law in action’ literature, the term reception refers not only to the formal adoption of a particular provision, or an entire code of another system, but also to the cultural and social processes that lead to the incorporation of legal doctrines, methods, and theories that influence how these actors conceive of and apply the law (Weigand 1991, 229; Luts 1997). The ‘law in action’ analyses can be focused solely on the practices of lawyers and jurists (Stoebuck 1968), or the broader economic, cultural, and political context in which these practices are immersed (Kocourek 1935). This literature is not restricted to colonial settings, but also include modern reception processes that result from global economic integration (Weigand 1991). Interestingly, both perspectives (law in the books and law in action) assume that the process is more complex when there is a pre-existing domestic legal system, and it can get very complicated if the pre-existing legal system conflicts with the foreign law (Blackstone 1765, 106–8; bk. I, ch. 4; Stoebuck 1968).

The reception process has been of particular interest to those investigating whether law can promote social change. Starting in the late 1960s, the ‘law & society’ movement asked if law can be conceived of as an instrument for social engineering (Friedman 1969; Merryman 1977). A subset of this ‘law & society’ literature focused on development as a desirable type of social change (‘law & development’), and asked if it could be promoted through legal arrangements borrowed from developed countries (Trubek 1972; Merryman 1977). Many scholars have emphatically rejected this possibility, pointing to the fact that complex cultural, economic, and political variables in the reception process are likely to prevent such reforms from promoting the expected results (Trubek and Galanter 1974; Davis and Trebilcock 2008). The reasons for such scepticism are nicely illustrated in a study of the reception of administrative law in Anglophonic sub-Saharan Africa. Independent African nations had a substantial body of administrative law in the books (received through reception statutes during colonial times), but these failed to induce the same kind of Weberian legal-rational legitimacy that existed in England. These administrative laws were immersed in a different institutional and social context from the one in which they operated, and were not adapted to the particular political, economic, and cultural challenges faced by African nations (Seidman 1970).

In contrast to this blunt scepticism about the potential of any form of legal transfers to promote positive social change, some scholars have argued that the results largely depend on the reception process. Berkowitz, Pistor, and Richard (2003) analyse ‘legality’ in forty-nine countries and argue that the process of transplantation and the conditions for the reception of particular legal mechanisms are more relevant in producing legality than the origin of the transplant. Regarding the reception process, they emphasize the importance of pre-existing and internally developed legal orders, capacity to adapt the transplant, and familiarity with the legal principles of the transplanted law. Along similar lines, Daniels, Trebilcock, and Carson (2011) show that the performance of legal systems in former British colonies that inherited the common law from their imperial overseers varies markedly on various measures of legal activity, including contemporary measures of the rule of law. They show that many variables explain subsequent legal performance—in particular, the degree to which the British colonial authorities afforded representation to the indigenous population in legislative bodies, and the extent to which indigenous and British common law courts and animating values were integrated, fostering the development of a localized common law jurisprudence. Along the same lines, post-colonial scholars have distinguished between direct and indirect colonial rule (i.e. the imposition of a centralized system where colonial law prevailed, and the creation of decentralized system with a dualist legal order, where local governance structures were used to integrate colonial law with pre-existing culture and norms) (Crowder 1964; Mamdani 1996). According to some, these strategies have had a long-term impact on government structures, leading to distinct development outcomes (Iyer 2010; Naseemullah and Staniland 2016).

Corporate law scholars have been immersed in a fierce debate about the importance of ‘legal families’ in the reception process. In what became known as the ‘legal origins’ literature, La Porta, Lopes de Silanes, Shleifer, and Vishny argue that legal families are an important determinant of the effectiveness of a legal system (1997, 1998, 1999). More specifically, they argue that common law systems have been more conducive to economic growth than civil law systems. This is due, among other things, to adaptability mechanisms (i.e. legal traditions differ in their formalism and ability to evolve with changing conditions). Some authors have challenged the claim by producing historical or contemporary evidence that more than the origin of the transplant, the reception process matters for ‘legality’ and development indicators (Berkowitz et al 2003; Daniels et al 2011) Others have focused on evidence within corporate law. Pistor et al (2003), for instance, shows that a system’s ability to innovate and its capacity to experiment is the driving factor in the success of some countries in developing ‘good’ corporate laws. In an analysis of the evolution of ten jurisdictions since the nineteenth century, Pistor et al show that common law systems have been better able to adapt than civil law jurisdictions, but origin countries (such as France, Germany, England, and the US) have also been better able to adapt than transplant countries (e.g. Chile, Colombia, Israel, Japan, Malaysia, and Spain). These findings suggest that legal families are not the only factor driving the ability of corporate law to protect investors and promote growth. Similarly, Spamann (2009) argues that while there is empirical evidence that legal families matter for corporate law, this is not due to an intrinsic ability of common law jurisdictions. Instead, the results are driven by distinct diffusion mechanisms in common law and civil law jurisdictions respectively.

It is not clear, however, if these findings are applicable to administrative law. Some may argue that private law in general, and corporate law in particular, flows from universal principles and is driven by an interest in facilitating cross-border private transactions; administrative law, in turn, is reflective of a country’s national identity and structure of the state, being deeply contextual (Nehl 2006, 21). As a result, the relevant variables for a comparative analysis of administrative law may be different. For instance, Bruce Ackerman (2010) argues that political systems (presidential or parliamentary) may be the more relevant variable for comparative administrative law than legal families. Yet, rules, constitutional arrangements, and institutional structures may differentiate countries with the same political system or approximate countries with distinct political systems (Rose-Ackerman, Egidy, and Fowkes 2016). This suggests that the reception of administrative law transplanted from a country with the same political system will not be necessarily seamless. The contrast between regulatory agencies in Brazil and the US, for instance, shows significantly lower level of de facto independence and autonomy in the Brazilian transplants. This is due to inter-institutional interdependencies between regulatory agencies and the particular institutional features of American and Brazilian presidential systems (Prado 2010; Prado 2017). The judiciary can also play a role in shaping the design and operation of these transplants (Thiruvengadam and Joshi 2012). And the political system and the judiciary may interact in complex ways: constitutional challenges to these agencies were significantly different in presidential and parliamentary systems of government (Rose-Ackerman 2012).

13.5 Administrative Law in a Global Context

Global economic integration has created new regulatory demands that have in turn pressured administrative law scholars to reconceive the traditional nineteenth-century divide between domestic and international law. One of the most comprehensive attempts to map these new developments is the literature on ‘Global Administrative Law’, which identifies five types of global administrative structures: formal international organizations, collective action by transnational networks, distributed administration by national regulators, hybrid intergovernmental-private arrangements, and private institutions with regulatory functions (Kingsbury et al 2005; Kingsbury and Wiener 2005). These structures have been formed through a complex process of diffusion, transplantation, and reception, including vertical diffusion from the domestic to the international level, and horizontal diffusion through networks of state and non-state actors (Wiener 2001; Mattli and Büthe 2005; Yang and Percival 2009).

While it is clear that these governance structures are performing administrative functions at international, transnational, and national levels, there is little consensus about the principles and rules that should govern their actions. American administrative law procedures and review mechanisms have been transplanted into many of these institutions (Goldbach et al 2013, 171–3), and while some argue that the US has much to offer (Stewart 2005), others argue that it may be preferable to have a global regulatory framework that embraces pluralism (Harlow 2006; Krisch 2006). Informing some of these discussions is the fact that global governance structures differ from domestic ones in many aspects. For example, concerns with accountability need to be adapted to a context where there is neither a sovereign authority, nor a set of overarching democratic principles governing the relationship between the state and citizens (Krisch and Kingsbury 2006; Kingsbury 2009). While some believe that there are procedural solutions to these challenges, others argue that there is deeper legitimacy problem at stake here (Lindseth 2019).

In addition to challenging the domestic/international divide, these global regulatory processes have raised a number of important conceptual and methodological questions that are particularly relevant to comparative law scholars. One is whether the detachment of these administrative law processes from the context of a particular national state, makes them more amenable to functional analyses (Jahn 2006; Kingsbury 2009). Another question is whether the concepts and methods of private comparative law, which have developed in the context of globalization of commerce and creation of transnational private legal instruments, can be of use to analyse this phenomenon (Bignami 2016). Finally, there is the question of how to account for a phenomenon that crosses disciplinary boundaries, traversing the traditional divisions between constitutional, criminal, and administrative law (Goldbach et al 2013). These unique characteristics seem to suggest that global regulation is a distinct field of comparative administrative law; one that is still in its nascent stages (Bignami 2016).

13.6 Conclusion

The rise of comparative administrative law brings important conceptual, disciplinary, and methodological challenges, especially regarding the possibility of cross-fertilization and cross-contamination of legal systems. This brief survey of the literature on diffusion, reception, and transplantation maps some of these challenges, suggesting that most of them are connected to an underlying question about the purpose of comparative administrative law, and comparative law more generally. We need to define what is the goal of comparative law (Bignami 2011) and then identify the most appropriate method of analysis (Monateri 2012). Should it be a purely descriptive exercise, and if so, how interdisciplinary should it be (Husa 2014)? Or should it be also critical and normative (Fletcher 1998)? Could it ever be used to inform legal reform and institutional innovation, without embracing the naïve assumptions and repeating the mistakes incurred by the literature on legal transplants (Kroncke forthcoming)? If so, how? These fundamental questions are explicitly or implicitly present in the microcosm of the literature on diffusion, reception, and transplantation, as illustrated in this chapter. Therefore, a promising way forward is to engage with these concepts without losing sight of the broader challenges embedded in them.





References


Ackerman, B. 2010. ‘Goodbye, Montesquieu’ in S Rose-Ackerman and PL Lindseth (eds), Comparative Administrative Law. Cheltenham, UK: Edward Elgar, 38–43.

Badran, A. 2013. ‘Understanding the Egyptian Regulatory State: Independent Regulators in Theory and Practice’ in NK Dubash and B Morgan (eds), The Rise of the Regulatory State of the South: Infrastructure and Development in Emerging Economies. Oxford: Oxford University Press, 53–74.

Baldwin, R, Cave, M, and Lodge, M (eds). 2010. The Oxford Handbook of Regulation. Oxford: Oxford University Press.

Barak-Erez, D and Perez, O. 2013. ‘Whose Administrative Law Is It Anyway? How Global Norms Reshape the Administrative State’ 46(3) Cornell International Law Journal 455–97.

Barro, RJ and Sala-i-Martin, X. 1997. ‘Technological Diffusion, Convergence and Growth’ 2(1) Journal of Economic Growth 1–26.

Bell, JS. 2006. ‘Comparative Administrative Law’ in M Reimann and R Zimmermann (eds), The Oxford Handbook of Comparative Law. Oxford: Oxford University Press, pp. 1260-1286.

Berkowitz, D, Pistor, K, and Richard, J-F. 2003. ‘The Transplant Effect’ 51(1) The American Journal of Comparative Law 163–93.

Berry, FS and Berry, WD. 2007. ‘Innovation and Diffusion Models in Policy Research’ in PA Sabatier (ed.), Theories of the Policy Process. Boulder, CO: Westview Press, 253–97.

Bignami, F. 2016. ‘A New Field: Comparative Law and Regulation’ in F Bignami and D Zaring (eds), Comparative Law and Regulation: Understanding the Global Regulatory Process. Cheltenham, UK: Edward Elgar, 1–54.

Bignami, F. 2012. ‘Comparative Administrative Law’ in M Bussani and U Mattei (eds), The Cambridge Companion to Comparative Law. Cambridge: Cambridge University Press: 145–170.

Bignami, F. 2011. ‘From Expert Administration to Accountability Network: A New Paradigm for Comparative Administrative Law’ 59 American Journal of Comparative Law 859–907.

Bignami, F and Zaring, D (eds). 2016. Comparative Law and Regulation: Understanding the Global Regulatory Process. Cheltenham, UK: Edward Elgar.

Blackstone, W. 2016. Commentaries on the Laws of England: Book 4. Oxford: Oxford University Press.

Boughey J. 2013. ‘Administrative Law: The Next Frontier for Comparative Law’ 62(1) The International and Comparative Law Quarterly 55–95.

Braithwaite, J. 2008a. Regulatory Capitalism: How it Works, Ideas for Making it Work Better, Cheltenham, UK: Edward Elgar.

Braithwaite, J. 2008b. ‘The Regulatory State?’ in R Rhodes (ed.), Handbook of Political Institutions. Oxford: Blackwell, 407–30.

Braithwaite, J. 2006. ‘Responsive Regulation and Developing Economies’ 34(5) World Development 884–98.

Brooks, SM. 2005. ‘Interdependent and Domestic Foundations of Policy Change: The Diffusion of Pension Privatization Around the World’ 49(2) International Studies Quarterly 273–94.

Cafaggi, F and Janczuk, A. 2010. ‘Private Regulation and Legal Integration: The European Example’ 12(3) Business and Politics Article 6: 1–40.

Cane, P, Hofmann, H, Ip, E, and Lindseth, P. ‘An Academic Green Field’ in P Cane, H Hofmann, E Ip, and P Lindseth (eds), Oxford Handbook of Comparative Administrative Law (this volume) Editors’ preface.

Chirico, F and Larouche, P. 2013. ‘Convergence and Divergence, in Law and Economics and Comparative Law’ in P Larouche and P Cserne (eds), National Legal Systems and Globalization: New Role, Continuing Relevance. Berlin: Springer-Verlag, pp. 9-33.

Clemens, M. 2004. The Long Walk to School: International Education Goals in Historical Perspective. Working Paper No. 37. Washington DC: Center for Global Development.

Crowder, M. 1964. ‘Indirect Rule: French and British Style’ 34(3) Africa: Journal of the International African Institute 197–205.

Daniels, R, Trebilcock, M, and Carson, L. 2011. ‘The Legacy of Empire: The Common Law Inheritance and Commitments to Legality in Former British Colonies’ 59(1) The American Journal of Comparative Law 111–78.

Davis, K and Trebilcock, M. 2008. ‘The Relationship Between Law and Development: Optimists versus Sceptics’ 56(4) American Journal of Comparative Law 895–946.

della Cananea, G. 2009. ‘Administrative Law in Europe: A Historical and Comparative Perspective’ 2(2) Italian Journal of Public Law 162–210.

Dezalay, Y and Garth, B. 2002. The Internationalization of Palace Wars: Lawyers, Economists, and the Contest to Transform Latin American States. Chicago: Chicago University Press.

Dolowitz, D and Marsh, D. 2000. ‘Learning from Abroad: The Role of Policy Transfer in Contemporary Policy Making’ 13 Governance 5–24.

Dobbin, F, Simmons, B, and Garrett, G. 2007. ‘The Global Diffusion of Public Policies: Social Construction, Coercion, Competition, or Learning?’ 33(1) Annual Review of Sociology 449–72.

Dowdle, M. 2013. ‘The Peripheral Regulatory State’ in NK Dubash and B Morgan (eds), The Rise of the Regulatory State of the South: Infrastructure and Development in Emerging Economies. Oxford: Oxford University Press, 209–24.

Dubash, NK. 2013. ‘Regulating Through the Back Door: Understanding the Implications of Institutions Transfer’ in NK Dubash and B Morgan (eds), The Rise of the Regulatory State of the South: Infrastructure and Development in Emerging Economies. Oxford: Oxford University Press, 98–114.

Dubash, NK and Morgan, B (eds). 2013. The Rise of the Regulatory State of the South: Infrastructure and Development in Emerging Economies. Oxford: Oxford University Press.

Elkins, Z and Simmons, B. 2005. ‘On Waves, Clusters, and Diffusion: A Conceptual Framework’ 598(1) Annals of the American Academy of Political Science 33–51.

Farran, S, Gallen, J, Hendry, J, and Rautenbach, C (eds). 2015. The Diffusion of Law. Farnham: Ashgate.

Fletcher, G. 1998. ‘Comparative Law as a Subversive Discipline’ 36 The American Journal of Comparative Law 683–700.

Frankenberg, G. 1985. ‘Critical Comparisons: Re-thinking Comparative Law’ 26(2) Harvard International Law Journal 411–55.

Friedman, LM. 1969. ‘Legal Culture and Social Development’ 4(1) Law & Society Review 29–44.

Gaus, A. 2019. ‘Transnational Policy Communities and Regulatory Networks as Global Administration’ in D Stone and K Moloney (eds), The Oxford Handbook of Global Policy and Transnational Administration. Oxford: Oxford University Press.

Gerber, DJ. 1998. ‘System Dynamics: Toward a Language of Comparative Law’ 46(4) The American Journal of Comparative Law 719–37.

Gilardi, F. 2005. ‘The Institutional Foundations of Regulatory Capitalism: The Diffusion of Independent Regulatory Agencies in Western Europe’ 598(1) The Annals of the American Academy of Political and Social Science 84–101.

Ginsburg, T. 2017. ‘Constitutional Advice and Transnational Legal Order’ 2 UC Irvine Journal of International, Transnational, and Comparative Law 101–28.

Ginsburg, T. 2010. ‘Written Constitutions and the Administrative State: On the Constitutional Character of Administrative Law’ in S Rose-Ackerman and PL Lindseth (eds), Comparative Administrative Law. Cheltenham, UK: Edward Elgar, 60–70.

Ginsburg, T and Dixon, R. 2011. Comparative Constitutional Law. Cheltenham: Edward Elgar.

Glenn, P. 2006. ‘On the Use of Biological Metaphors in Law: The Case of Legal Transplants’ 1(2) The Journal of Comparative Law 358–64.

Goldbach, TS, Brake, B, and Katzenstein, PJ. 2013. ‚The Movement of U.S. Criminal and Administrative Law: Processes of Transplanting and Translating’ 20(1) Indiana Journal of Global Legal Studies 141–84.

Goldbash, TS. 2019. ‘Why Legal Transplants?’ 15 Annual Review of Law and Social Science 503–602.

Goodnow, FJ. 1893. Comparative Administrative Law: An Analysis of the Administrative Systems, National and Local, of the United States, England, France, and Germany. New York, Putnam.

Graziadei, M. 2012. ‘Comparative Law as the Study of Transplants and Receptions’ in M Reimann and R Zimmermann (eds), The Oxford Handbook of Comparative Law. Oxford: Oxford University Press, 442–76.

Haider, M. and Kreps, GL. 2004. ‘Forty Years of Diffusion of Innovations: Utility and Value’ 9(Supp 1) Public Health, Journal of Health Communication- International Perspectives 3–11.

Hall, PA and Soskice, D. 2001. Varieties of Capitalism: The Institutional Foundations of Comparative Advantage. New York: Oxford University Press.

Hall, PA and Thelen, K. 2009. ‘Institutional Change in Varieties of Capitalism’ 7(1) Socio-Economic Review 7–34.

Halliday, TC and Shaffer, GC (eds). 2015. Transnational Legal Orders. Cambridge: Cambridge University Press.

Harlow, C. 2006. ‘Global Administrative Law: The Quest for Principles and Values’ 17(1) European Journal of International Law 187–214.

Hirschl, R. 2008. ‘The Rise of Comparative Constitutional Law’ 2 Indian Journal of Constitutional Law 11–37.

Husa, J. 2014. ‘Interdisciplinary Comparative Law—Between Scylla and Charybdis?’ 9 The Journal of Comparative Law 28–42.

Ikenberry, J. 1990. ‘The International Spread of Privatization Policies: Inducements, Learning and “Policy Bandwagoning”’ in E Suleiman and J Waterbury (eds), The Political Economy of Public Sector Reform and Privatization. Boulder, Colo.: Westview Press, pp. 88-112.

Iyer, L. 2010. ‘Direct versus Indirect Colonial Rule in India: Long-Term Consequences’ 92(4) The Review of Economics and Statistics 693–713.

Jahn, D. 2006. ‘Globalization as “Galton’s Problem”: The Missing Link in the Analysis of Diffusion Patterns in Welfare State Development’ 60(2) International Organization 401–31.

James, O and Lodge, M. 2003. ‘The Limitations of “Policy Transfer” and “Lesson Drawing” for Public Policy Research’ 1 Political Studies Review 179–93.

Jordana, J and Levi-Faur, D. 2005. ‘The Diffusion of Regulatory Capitalism in Latin America: Sectoral and National Channels in the Making of a New Order’ 598(1) The ANNALS of the American Academy of Political and Social Science 102–24.

Jordana, J, Fernández-i-Marín, X, and Bianculli, AC. 2018. ‘Agency Proliferation and the Globalization of the Regulatory State: Introducing a Data Set on the Institutional Features of Regulatory Agencies’ 12(4) Regulation & Governance 524–40.

Kenny, C. 2011. Getting Better: Why Global Development Is Succeeding—And How We Can Improve the World Even More. New York: Basic Books.

Kingsbury, B. 2009. ‘The Concept of “Law” in Global Administrative Law’ 20(1) European Journal of International Law 23–57.

Kingsbury, B, Krisch, N, and Stewart, R. 2005. ‚The Emergence of Global Administrative Law’ 68(3/4) Law and Contemporary Problems 15–61.

Kingsbury, B and Wiener, J. 2005. ‘Foreword: Global Governance as Administration—National and Transnational Approaches to Global Administrative Law’ 68(3–4) Law and Contemporary Problems 1–13.

Kocourek, A. 1935. ‘Factors in the Reception of Law’ 10 Tulane Law Review 209–30.

Krisch, N. 2006. ‘The Pluralism of Global Administrative Law’ 17(1) European Journal of International Law 247–78.

Krisch, N and Kingsbury, B. 2006. ‚Introduction: Global Governance and Global Administrative Law in the International Legal Order’ 17(1) European Journal of International Law 1–13.

Kroncke, JJ. 2012. ‘Law and Development as Anti-Comparative Law’ 45(2) Vanderbilt Journal of Transnational Law 477–555.

Kroncke, JJ. 2016. The Futility of Law and Development: China and the Dangers of Exporting American Law. New York: Oxford University Press.

Kroncke, JJ. Forthcoming. ‘Legal Innovation as a Global Public Good: Remaking Comparative Law as Indigenization’ in Verfassung und Recht in Übersee Law and Politics in Africa, Asia and Latin America. Special Issue: The Global South in Comparative Constitutional Law.

La Porta, R, Lopez-de-Silanes, F, and Shleifer, A. 1998. ‘Law and Finance’ 106(6) Journal of Political Economy 1113–55.

La Porta, R and Vishny, RW. 1997. ‘Legal Determinants of External Finance’ 52(3) The Journal of Finance 1131–50.

La Porta, R. 1999. ‘The Quality of Government’ 15(1) The Journal of Law, Economics & Organization 222–79.

Langer, M. 2004. ‘From Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and the Americanization Thesis in Criminal Procedure’ 45 Harvard International Law Journal 1–64.

Legrand, P. 1997. ‘The Impossibility of “Legal Transplants”’ 4(2) Maastricht Journal of European and Comparative Law 111.

Levi-Faur, D. 2005. ‘The Global Diffusion of Regulatory Capitalism’ 598(1) The ANNALS of the American Academy of Political and Social Science 12–32.

Levi-Faur, D. 2011. Handbook on the Politics of Regulation. Cheltenham, UK: Edward Elgar.

Lindseth, P. 2017. ‘What’s in a Label? The EU as “Administrative” and “Constitutional”’ in S Rose-Ackerman, P Lindseth, and B Emerson (eds), Comparative Administrative Law, 2nd edn. Cheltenham, UK: Edward Elgar, 680–98.

Lindseth, P. 2018. ‘The Metabolic Constitution and the Nature of EU Legal Pluralism’ in G Davis and M Avbelj (eds), Research Handbook in Legal Pluralism in EU Law. Cheltenham, UK: Edward Elgar, 223–42.

Lindseth, P. 2019. ‘Theorizing Backlash: Supranational Governance and International Investment Law and Arbitration in Comparative Perspective’. Paper presented at the International Society of Public Law, 1–3 July 2019, Santiago, Chile.

Linos, K. 2013. The Democratic Foundations of Policy Diffusion: How Health, Family, and Employment Laws Spread Across Countries. New York: Oxford University Press.

Lomas, J. 1993. ‘Diffusion, Dissemination, and Implementation: Who Should Do What?’ 703(1) Annals of the New York Academy of Sciences 226–37.

Luts, M. 1997. ‘Jurisprudential Reception as a Field of Study’ Juridica International II: 2–6 <http://www.juridicainternational.eu/?id=12458> accessed 3 April 2019.

Majone, G. 1994. ‘The Rise of the Regulatory State in Europe’ 17(3) West European Politics 77–101.

Mamdani, M. 1996. ‘Indirect Rule, Civil Society, and Ethnicity: The African Dilemma’ 23(1/2) Social Justice 145–50.

Marsh, D. and Sharman, JC. 2009. ‘Policy Diffusion and Policy Transfer’ 30(3) Policy Studies 269–88.

Mattli, W. and Büthe, T. 2005. ‘Global Private Governance: Lessons from a National Model of Setting Standards in Accounting’ 68(2/3) Law and Contemporary Problems 225–62.

McCullen, NJ. 2013. ‘Multiparameter Models of Innovation Diffusion on Complex Networks’ 12(1) SIAM Journal on Applied Dynamical Systems 515–32.

Merryman, JH. 1977. ‘Comparative Law and Social Change: On the Origins, Style, Decline, and Revival of the Law and Development Movement’ 25(3) American Journal of Comparative Law 457–91.

Milhaupt, CJ and Pistor, K. 2008. Law & Capitalism: What Corporate Crises Reveal about Legal Systems and Economic Development around the World. Chicago: University of Chicago Press.

Monateri, PG. 2012. Methods of Comparative Law. Cheltenham, UK: Edward Elgar.

Morgan, B. 2015. ‘Upside Down and Inside Out: Regulators and Regulatory Processes in Contemporary Perspective’ in A Sarat and P Ewick (eds), The Handbook of Law and Society. Chichester, West Sussex: Wiley-Blackwell, 150–66.

Morgan, B and Dubash, NK. 2012. ‘Understanding the Rise of the Regulatory State in the Global South’ 6(3) Regulation and Governance 261–81.

Morin, J-F and Gold, ER. 2014. ‘An Integrated Model of Legal Transplantation: The Diffusion of Intellectual Property Law in Developing Countries’ 58(4) International Studies Quarterly 781–92.

Napolitano, G. 2017. ‘The Transformations of Comparative Administrative Law’ LXVII(4) Rivista Trimestrale di Diritto Pubblico 997–1033.

Naseemullah, A and Staniland, P. 2016. ‘Indirect Rule and Varieties of Governance’ 29(1) Governance: An International Journal of Policy, Administration, and Institutions 13–30.

Nehl, HP. 2006. ‘Administrative Law’ in JM. Smits. The Elgar Encyclopedia of Comparative Law. Cheltenham, UK: Edward Elgar, pp. 18-32.

Nelken D and Feest, J (eds). 2001. Adapting Legal Cultures. Oxford: Hart Publishing.

Parente, SL and Prescott, EC. 1994. ‘Barriers to Technology Adoption and Development’ 102(2) Journal of Political Economy 298–321.

Pistor, K, Keinan, Y, Kleinheisterkamp, J, and West, MD. 2003. ‘The Evolution of Corporate Law: A Cross-Country Comparison’ 23(4) University of Pennsylvania Journal of International Economic Law 791–871.

Prado, MM. 2017. ‘Assessing the Theory of Presidential Dominance: Empirical Evidence of the Relationship Between the Executive Branch and Regulatory Agencies in Brazil’ in S Rose-Ackerman and P Lindseth (eds), Comparative Administrative Law, 2nd edn. Cheltenham, UK: Edward Elgar, 181–97.

Prado, MM. 2011. ‘Obstacles to Convergence in Administrative Law: Lessons and Questions from the Brazilian Experience’ 1(1) Italian Journal of Public Law 126–62.

Prado, MM. 2010. ‘Presidential Dominance: The Relationship between the Executive Branch and Regulatory Agencies in Brazil’ in S Rose-Ackerman and P Lindseth (eds), Comparative Administrative Law. Cheltenham, UK: Edward Elgar, 225–45.

Prado, MM. 2008. ‘The Challenges and Risks of Creating Independent Regulatory Agencies: A Cautionary Tale from Brazil’ 41(2) Vanderbilt Journal of Transnational Law 435–503.

Psygkas, A. 2017. From the ‘Democratic Deficit’ to a ‘Democratic Surplus’: Constructing Administrative Democracy in Europe. Oxford: Oxford University Press.

Ramraj, V. 2017. ‘Transnational Non-state Regulation and Domestic Administrative Law’ in S Rose-Ackerman, PL Lindseth, and B Emerson (eds), Comparative Administrative Law, 2nd edn. Cheltenham: Edward Elgar, 582–600.

Rheinstein, M. 1956. ‘Types of Reception’ in Annales de la Faculté de Droit d’Istanbul: 31–40. Available at Cottier, T, Drolshammer, J, and Pichonnaz, P (eds), The Anthology of Swiss Legal Culture, <http://www.legalanthology.ch/globalization/3-contributions/types-of-reception/>.

Riles, A. 2006. ‘Comparative Law and Socio-legal Studies’ in M Reimann and R Zimmermann (eds), The Oxford Handbook of Comparative Law. Oxford: Oxford University Press, 776–813.

Rogers, EM. 2003. Diffusion of Innovations, 5th edn. New York: Free Press.

Romer, PM. 1990. ‘Endogenous Technological Change’ 98(5) Journal of Political Economy S71–S102.

Romer, PM. 2008. ‘Economic Growth’ in DR Henderson (ed.), The Concise Encyclopedia of Economics. Indianapolis, Ind: Liberty Fund.

Rose-Ackerman, S. 2012. ‘The Regulatory State’ in M Rosenfeld and A Sajó (eds), The Oxford Handbook of Comparative Constitutional Law. Oxford: Oxford University Press, 671–86.

Rose-Ackerman, S, Egidy, S, and Fowkes, J. 2016. ‘The Law of Lawmaking: Positive Political Theory in Comparative Public Law’ in F Bignami and D Zaring (eds), Comparative Law and Regulation: Understanding the Global Regulatory Process. Cheltenham, UK: Edward Elgar Publishing, 353–82.

Saunders, C. 2006. ‘The Use and Misuse of Comparative Constitutional Law’ 13(1) Indiana Journal of Global Legal Studies 37–76.

Seidman, RB. 1970. ‘Administrative Law and Legitimacy in Anglophonic Africa: A Problem in the Reception of Foreign Law’ 5(2) Law & Society Review 161–204.

Sharman, JC. 2008. ‘Power and Discourse in Policy Diffusion: Anti-Money Laundering in Developing States’ 52(3) International Studies Quarterly 635–56.

Short, JL. 2016. ‘Transplanting Law in a Globalized World: Private Transnational Regulation and the Legal Transplant Paradigm’ in F Bignami and D Zaring (eds), Comparative Law and Regulation: Understanding the Global Regulatory Process. Cheltenham: Edward Elgar Publishing, 430–44.

Siems, M. 2018. Comparative Law, 2nd ed,. Cambridge. Cambridge University Press.

Slaughter, A-M. 2004. A New World Order. Princeton: Princeton University Press.

Solow, RM. 1956. ‘A Contribution to the Theory of Economic Growth’ 70(1) Quarterly Journal of Economics 65–94.

Spamann, H. 2009. ‘Contemporary Legal Transplants: Legal Families and the Diffusion of (Corporate) Law’ 6 Brigham Young University Law Review 1813–77.

Stewart, R. 2005. ‘U.S. Administrative Law: A Model for Global Administrative Law?’ 68(3/4) Law and Contemporary Problems 63–108.

Stoebuck, WB. 1968. ‘Reception of English Common Law in the American Colonies’ 10 William and Mary Law Review 393–426.

Teubner, G. 1998. ‘Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up in New Divergences’ 61 Modern Law Review 11–32.

Teubner, G. 2001. ‘Legal Irritants: How Unifying Law Ends Up in New Divergencies’ in PA Hall and D Soskice (eds), Varieties of Capitalism: The Institutional Foundations of Comparative Advantage. Oxford: Oxford University Press, 417–41.

Thiruvengadam, AK and Joshi, P. 2012. ‘Judiciaries as Crucial Actors in Southern Regulatory Systems: A Case Study of Indian Telecom Regulation’ 6(3) Regulation and Governance 327–43.

Trubek, D. 1972. ‘Toward a Social Theory of Law: An Essay on the Study of Law and Development’ 82(1) Yale Law Journal 1–50.

Trubek, D and Galanter, M. 1974. ‘Scholars in Self-Estrangement: Some Reflections on the Crisis in Law and Development Studies in the United States’ 4(4) Wisconsin Law Review 1062–1102.

Tushnet, M. 1999. ‘The Possibilities of Comparative Constitutional Law’ 108(6) Yale Law Journal 1225–1309.

Twinning, W. 2004. ‘Diffusion of Law: A Global Perspective’ 36(49) Journal of Legal Pluralism 1–45.

Twinning, W. 2005. ‘Social Science and Diffusion of Law’ 32(2) Journal of Law and Society 203–40.

Twinning, W. 2006. ‘Diffusion and Globalization Discourse’ 47(2) Harvard International Law Journal 507–15.

Uruena, R. 2013. ‘Global Water Governance and the Rise of the Constitutional Regulatory State in Colombia’ in NK Dubash and B Morgan (eds), The Rise of the Regulatory State of the South: Infrastructure and Development in Emerging Economies. Oxford: Oxford University Press, 27–52.

Watson, A. 1974. Legal Transplants: An Approach to Comparative Law. Edinburgh: Scottish Academic Press.

Watson, A. 1978. ‘Comparative Law and Legal Change’ 37(2) The Cambridge Law Journal 313–36.

Watson, A. 2004. ‘Legal Culture v Legal Tradition’ in M van Hoecke (ed.), Epistemology and Methodology of Comparative Law. Oxford: Hart Publishing, 1–6.

Wiegand, W. 1991. ‘The Reception of American Law in Europe’ 39(2) American Journal of Comparative Law 229–48.

Wiener, J. 2001. ‘Something Borrowed for Something Blue: Legal Transplants and the Evolution of Global Environmental Law’ 27(4) Ecology Law Quarterly 1295–1271.

Wise, E. 1990. ‘The Transplant of Legal Patterns’ 38 (Supp US Law in an Era of Democratization) The American Journal of Comparative Law 1–22.

Yang, T and Percival, R. 2009. ‘The Emergence of Global Environmental Law’ 36(3) Ecology Law Quarterly 615–64.










1 Rheinstein also distinguishes reception from transplantation, but he defined the latter in very narrow terms: ‘the situation in which a group of migrants takes with it its old law from its former to its new surroundings’ (1956, 263).







part III







Governmental Regimes










Chapter 14

Parliamentary Regimes


Eric C IP



14.1 Introduction

Variations in legislative-executive relations crucially influence public administration in its institutional foundations (Cane 2011, 25), by shaping and reshaping the incentives of politicians to delegate policy-making authority to government departments, independent agencies, and quasi-private bodies, and to vest oversight responsibilities in courts and other non-majoritarian organs (Rose-Ackerman 2011). The vague typology political scientists and jurists usually deploy posits a dichotomy between the parliamentary and presidential systems, the differences between which lie in the extent of their separation of powers (Baranger and Murray 2013). In essence, parliamentarism features a ceremonial head of state, and another who is the head of government, acting as both the nation’s chief executive and leader of the parliamentary majority. The Prime Minister is endorsed by and accountable to the legislature, holding office on the basis of the latter’s confidence(Laver and Shepsle 1996). A ‘prototypical parliamentary regime’ is one in which the government has complete control of the legislative agenda, such that ordinary Members of Parliament toe the party line when it comes to votes in chamber but play little or no role in originating legislative bills (Cheibub 2007, 127). However, most parliamentarian polities have departed in varying degrees from this ideal type, which is also known as the Westminster model.

Parliamentarism, in its various forms, has the distinction of being the most widespread type of democratic government in the world (Baranger and Murray 2013). With the exception of American presidentialism and a few semi-presidential systems like France’s, most of the world’s stable democracies are parliamentary in one form or another (Linz 1994). Considerable diversity may be found among them, ranging from constitutional monarchies in Australia, Belgium, Canada, Denmark, Japan, the Netherlands, New Zealand, Norway, Spain, and Sweden, to republics such as Austria, the Czech Republic, Estonia, Finland, Germany, Greece, Hungary, India, Ireland, Italy, Latvia, Singapore, Slovakia, Slovenia, and South Africa (Colomer 2011). Coalition governments and multi-party legislatures are the norm in the universe of parliamentarism (Martin and Vanberg 2015). This correlates in particular with the proportional representation electoral rules typically used in continental European democracies (Diermeier, Eraslan, and Merlo 2006).

This chapter is organized as follows. The next section recounts the origins of parliamentary government in England, the cradle whence it was adopted and modified, in many different ways, in the rest of Europe, and was exported in tandem with the British Empire’s expansion (Müller, Bergman, and Strøm 2003). The third section contrasts parliamentarism with presidentialism, highlighting the higher levels of executive-legislative comity in the former, and showing that the most consequential function of legislative assemblies under parliamentarism is not to legislate or even to scrutinize, but to make or break governments, which are typified by a countervailing power to convene or dissolve assemblies. The fourth section underscores the reality that parliamentary systems are not monolithic. It exhibits the variation and diversity in the universe of parliamentary regimes in the provisions for the head of state, the head of government and the cabinet, parties and elections, parliamentary control of government, and judicial review of administrative action. The fifth section concludes the main finding of this chapter.

14.2 Historical Origins of Parliamentary Government

In modern parlance a ‘parliament’ is a body of representative persons authorized to meet to discuss public matters and enact laws carrying out the majority’s preferences on those matters. The word is derived from the Old French parlement, which meant something like ‘speakerdom’ (Padovano 2013, 153), though the English Parliament was historically regarded as a court-like, law-finding, rather than law-making body (Hayek 2011 [1960], 236). All over the world, Parliament or the legislative assembly is seen as the ‘quintessential institution of democracy’ because, compared to the executive and judiciary, it represents more or less directly the preferences of ordinary citizens in the political arena (Martin and Ganberg 2015, 188). Nevertheless, parliamentary government can exist without electoral democracy (Müller, Bergman, and Strøm 2003). Parliaments or legislative assemblies of some kind can almost certainly be found in every country, even Leninist dictatorships (Padovano 2013, 161).

The Parliament in Westminster, ‘the mother of all parliaments’ (see Docherty and Seidle 2003, 3), emerged incrementally from evolving practices and conventions, rationalized by an impressive fund of constitutional theorizing, from John Locke to Walter Bagehot, not from any grand political scheme masterminded by an identifiable group of architects, as in the US (Baranger and Murray 2013, 76). Today there are over 1,400 Members of Parliament and Peers in Westminster, making the British Parliament the largest in the democratic world. In contrast, the American Congress totals only 535 members in both chambers (Norton 2014, 323).

England’s Westminster tradition has its origins in the interplay between Anglo-Saxon kings and their proto-parliamentary assembly of noblemen, known as the witenagemot (see King 1966). This ‘council of wise men’ advised the king on such matters as arbitration of disputes, land grants, articulation of ancient customs, taxation, and the suppression of rebellions (see Lucas 1916). Similar bodies existed in continental Europe in the form of bargaining between monarchs and sectoral interests (Ginsburg and Huq 2018, 177), such as the unusually representative Cortes of León, convened by King Alfonso IX in as early as 1188 and the Corts Catalanes summoned by Aragon’s King Peter III in 1283. Following the Norman Conquest of 1066, the witenagemot was reconstituted as a magnum consilium, which by 1295 had evolved under the auspices of King Edward I into the so-called ‘model parliament’, whither representatives of cities and boroughs were summoned to gather with bishops and feudal lords in ways that eventually gave rise to the bicameral parliamentary structure that comprises the House of Commons and the House of Lords (see Maddicott 2010).

From the beginning, monarchs, and none more than the Tudors (1484–1603), had been exploiting Parliament to rubberstamp their own ambitions (see Leyland 2012, 15–16), yet Parliament turned dramatically into a para-revolutionary organ under the Stuarts (1603–1714), when it pressurized absolutist King Charles I (r. 1625–1649), whom they executed twenty years later, to assent to the Petition of Right in 1629. The restoration of the Stuart monarchy after a decade of protectorate rule, escalated tensions with the parliamentarians and culminated in the Glorious Revolution of 1688, which brought forth the Bill of Rights 1689, an Act of Parliament that permanently settled the relationship between Crown and the Houses of Parliament in the latter’s favour. The legislative supremacy of Parliament achieved by the Glorious Revolution led Dicey to infer a doctrine of parliamentary sovereignty: ‘that Parliament has, under the English constitution, the right to make or unmake any law whatever; and, further, that no person or body is recognized by the law of England as having a right to override or set aside the legislation of Parliament’ (Dicey 1982 [1985], 37–8). Not all parliamentary systems empower their legislatures to make final determinations of the validity of their own acts: numerous parliamentary polities, including members of the British Commonwealth, have adopted written constitutions and established courts armed with the power of judicial review of legislation, which has placed considerable pressure onto parliamentary primacy (Tushnet 2014, 44).

The emergence of the parliamentary premiership in 1723 gradually confirmed that the Crown was obliged to assure that its ministers were supported especially by the House of Commons (Bradley and Pinelli 2012, 651). Democracy in Great Britain came to be secured through elections to Parliament; through the constitutional convention that confers the right to rule on the party commanding confidence in the House of Commons; through another convention that ministers of the Crown must answer questions in Parliament; through the practice of debating policy and deliberating over legislation in Parliament; and through the convention that the Crown’s prerogative powers are to be exercised with the advice and consent of ministers (Endicott 2018, 28–9). In turn, the legislative success of governments rests on disciplined party support, with cabinet defeats being rare incidents (Cheibub 2007, 126). It is in this way that England came to be regarded as the prototype of contemporary parliamentary democracy where the majority and its opposition waiting to replace them co-exist as colleagues within the same Parliament (Kuhlmann and Wollmann 2014, 82). The majority is accountable to the electorate ultimately and has power to make and break a cabinet which wields wide-ranging executive and legislative powers (Shapiro 2016). The majority may impose political accountability on government in addition to forms of legal accountability imposed on the government by the courts (Endicott 2018, 29).

Following centuries of development in England, parliamentarism was also adopted across continental Europe in the nineteenth and twentieth centuries after periods of absolutist rule: in 1830 to Belgium and Luxembourg; in 1848 to the Netherlands; in 1867 to Italy; in 1869 to Spain; in 1884 to Norway, in 1901 to Denmark, and after the First World War to Austria, Finland, Germany, Iceland, and Ireland (Müller, Bergman, and Strøm 2003). A parliamentary system governed the French Third Republic (1875–1940), under which governments were frequently compelled to resign, and which has been described as ‘an extreme form of parliamentarism with an unhappy record’ (Bradley and Pinelli 2012, 654). Despite the Europeanization of its political institutions since the UK joined the European Union in the latter half of the twentieth century, one must not understate the perdurability of the ingrained logic of Westminster, by which the UK government has conserved a single chain of command, the electorate delegates power unambiguously to Parliament, and thence to the Prime Minister and cabinet (John, Bertelli, Jennings, and Bevan 2013, 16–17). Notwithstanding that Commons backbenchers beginning in the 1970s have become more independent-minded and willing to defy the government, the exercise of administrative power overall rarely attracts parliamentary scrutiny except in the case of highly charged political controversies (Moran 2015). Other means of oversight include the Ombudsman, and judicial review of administrative acts (McLean and Tushnet 2013).

14.3 The Contrast with Presidentialism

In spite of its prevalence in the industrialized West and the Commonwealth, almost no new democracy, established since the Third Wave of democratization began with Portugal’s 1974 Carnation Revolution, has adopted Westminster parliamentarism with the two-party system and the first-past-the-post electoral rule as its constitutional mode of government (Colomer 2011). Instead, these polities, located in Africa, Asia, Latin America, and Eastern Europe, have adopted either a presidential or semi-presidential model, governments. In a semi-presidential system, the government depends simultaneously on an elected President and a legislative majority for its continuance (Cheibub 2007). It is important to understand how the logic of presidentialism differs from that of parliamentarism. A President or chief executive doubles as the head of state, having been selected by popular vote or a college of selectors. Government ministers hold office at the president’s pleasure rather than Parliament’s confidence (Saiegh 2015). Presidential elections are decoupled from legislative ones, typically resulting in legislators more independent of the government, who act primarily on the basis of their personal electoral exigencies in light of the preferences and sentiments of their constituencies. In short, the president’s and the assembly’s policy goals can be, and often are at odds (Holcombe 2016, 29). By contrast, in parliamentary polities, legislators are first elected to parliament, out of whom emerge officials who run the government, including the Prime Minister. Prime ministers must resign if they lose the confidence of their assemblies, whose consent is required for any law to be enacted and any minister to remain in office. In parliamentary regimes it is fair to say that as a matter of constitutional formality, ‘the executive appears to be fully the agent of parliament’ (Shapiro 2016, 135).

In practice the vast majority of prime ministers and their cabinets are anything but faithful agents working for activist parliamentary principals. In some cases, like Belgium, relations between Parliament and the cabinet may be described as a ‘rough balance of power’, but in other cases, like the Commonwealth realms of Barbados or New Zealand, or for that matter the UK, power generally tilts on the side of the cabinet (Lijphart 2012, 115). The power of the majority to force the cabinet to resign is typically counterbalanced by the Prime Minister’s power to dissolve the legislature. Legislators in the majority, moreover, seldom want to vote against cabinet-proposed legislation if it could result in the government’s collapse, potentially triggering a new election in which their party could lose power and they their seats. What is more, the cabinet’s control of the legislative agenda is normally tight, rendering it difficult for the opposition or any backbench resistance to the cabinet to insert items onto the agenda in the first place (Laver and Shepsle 1994). At Westminster, for instance, the Business and Legislation Committee of the Cabinet, headed by the Prime Minister, vets all proposed bills in light of Whitehall’s overall legislative strategy (John, Bertelli, Jennings, and Bevan 2013, 20).

Executive control of the legislative process, from drafting bills to determining the order of business, combined with the near-universal convention that the executive may recommend the dissolution of the legislature and the holding of new elections, gives incumbent governments considerable leverage over parliaments (Laver and Shepsle 1996). In anticipation of these considerations, the parliamentary majority, be it of a single party or a coalition, would have little incentive to form a government in the first place if it were unlikely to win explicit or implicit votes of confidence in the legislature (Laver 2006). The real political contests and compromises tend to have already been settled behind the scenes inside the ruling party or coalition prior to formal investiture of a new government, or even before the elections (see Shapiro 2016).

The stability of executive branches in presidential systems, as evidenced by the typical President who, barring unforeseen circumstances, is able to finish a fixed term, has been contrasted unfavourably with the relative instability of governing coalitions in multiparty parliamentary democracies (see Cheihub 2007, 173). For example, while the US had five presidents between 1990 and 2020, Japan had as many as sixteen prime ministers during the same period. The invert redemption is frequently ignored, that parliamentarism makes it easier to remove at an earlier opportunity a chief executive who has irretrievably gotten himself embroiled in public scandal or lost control of his party; pre-empting political or constitutional crises of much larger scale (Linz 1994). Normally unencumbered by fixed-term executives, parliamentary majorities can act swiftly and more responsively to shifts in public opinion by replacing unpopular prime ministers and other ministers with more popular ones, all from the same party or coalition (Ginsburg and Huq 2018, 181).

Parliamentarism’s fusion of executive and legislative powers in the legislative majority empowers the head of government to move legislation at a remarkably higher rate than in presidential regimes. Using an empirical dataset containing a sample of fifty-two states in Europe, North and South America, Asia, and the Middle East between 1946 and 2008, Saiegh (2015, 170) found that the premiers of single-party-majority governments enjoyed the highest average legislative passage rates (88 per cent), followed by minority coalitions (84 per cent); single-party-minority governments (82 per cent); and majority coalitions (76 per cent). Presidentialism yields noticeably lower rates: single-party-minority governments enjoyed the highest average passage rates (70 per cent), then coalition majority governments (66 per cent); coalition minority governments (62 per cent), and single-party-minority governments (62 per cent) (Saiegh 2015, 170). It can be inferred that parliamentarism is less prone to gridlock than presidentialism, as parliamentary government by definition enjoys majority support from the legislature (Ginsburg and Huq 2018).

14.4 Variations within Parliamentarism

14.4.1 Head of State

As mentioned above, unlike presidentialism, parliamentarism disjoins the offices of head of state and head of government (Hague, Harrop, and McCormick 2016); and unlike semi-presidentialism, it destines its heads of state, whether monarch or president, to be ceremonial only, vested with little actual political power. Monarchical heads of state are mainly kings or queens, or in Commonwealth nations like Australia, the Bahamas, Barbados, Canada, Jamaica and New Zealand their viceroys; although Japan retains the world’s last imperial title, and Luxembourg’s head of state is a Grand Duke.

It is said that a hereditary monarch for head of state enables an apolitical, non-partisan, impartial anchor of national unity and stability (see Bogdanor 1995). This line of reasoning is often persuasive, notwithstanding that monarchs can sometimes become forces of division, as seen in King Leopold III’s (r. 1934–51) conduct during the Second World War, which provoked a referendum in 1950 proposing to abolish the Belgian monarchy (Lijphart 2012, 127). Other parliamentary polities have taken steps to render their monarchies purely ceremonial. The postwar Japanese constitution of 1946 deprived the Emperor of his divine and sovereign status and of his role as the commander-in-chief of the armed forces, expressly providing in Article 1 that he shall be ‘the symbol of the State and of the unity of the People, deriving his position from the will of the people with whom resides sovereign power’. Sweden’s constitution of 1974 transferred the symbolically important power of appointing the Prime Minister from the monarch to the Speaker of Parliament, further winding down the monarch’s role in the political life of the country.

Other parliamentary polities have a President as head of state. Though similarly ceremonial, they may be selected by an electoral college, as in Germany, India, and Italy; or by popular vote, as in Austria, Iceland, and Ireland. The President of Singapore was indirectly elected until 1991, when the constitution was amended to transform the office into a directly elected one vested with explicit custodial responsibilities, such as safeguarding the national reserves or the integrity of the public service. Even so, Singapore’s head of state remained a ceremonial office as well, as witnessed by the fact that its new powers have yet to be substantially tested over the past three decades. Furthermore, the President is obligated to heed the advice of the Presidential Advisory Committee—a body appointed by the government in Parliament, which has always been dominated by the People’s Action Party—which effectively serves as a check by the political executive on the head of state (Singh 2017).

That said, parliamentary heads of state have occasionally invoked their residual powers; for instance, in 1975 Sir John Kerr, the Governor-General of Australia, who as a matter of formality was the personal representative of Queen Elizabeth II (r. 1952–), stirred controversy by dismissing popularly elected Prime Minister Gough Whitlam on the ground that his government was in crisis, as the Senate had refused to pass its appropriations bill, resulting in public servants being unable to be paid. In India, President Neelam Sanjiva Reddy oversaw the formation of a caretaker government in 1979 which held office until the elections of 1980 (Hague, Harrop, and McCormick 2016, 155). The late King of Thailand, Rama IX (r. 1946–2016), enjoyed immense prestige throughout his seven-decade reign, during which ‘the position of the King has been unquestioned and largely unquestionable’, thanks to his own personal charisma and to strict lèse-majesté legislation (Harding and Leyland 2011, 31). Consequently, no military coup, no matter how popular, could be validated without his explicit royal assent. Up to 2010, the President of Pakistan exercised discretion to call or delay the initial sessions of the National Assembly (Aziz 2018, 67). More recently, Italian President Giorgio Napolitano, in office between 2006 and 2015, acted as a power broker in the European sovereign debt crisis. Indeed, a head of state in a parliamentary polity tends to have more incentive to intervene in political decisions when he is someone who has had an illustrious career in politics or public administration (Lijphart 2012, 128).

A small number of polities does not disjoin its head of state and head of government; the chief executive doubles as head of state, yet remains accountable to the legislature in the parliamentarian sense of the term: he can be removed from office by a vote of no-confidence in Parliament (Siaroff 2009, 152). Botswana, Kiribati, the Marshall Islands, Nauru, and South Africa fall into this category. In particular, the South African constitution provides that the President is to be elected by the National Assembly and government ministers appointed by the President; who are then collectively and individually accountable to the Assembly (Bradley and Pinelli 2012).

14.4.2 Head of Government and Cabinet

Considerable and confusing variety exists in the official titles of heads of government in the universe of parliamentarism: Chancellor (Austria), Minister-President (Netherlands), Premier (Bermuda), Prime Minister (Canada), Taoiseach (Ireland), and President (Botswana). As much variation is found in the selection procedures for heads of government. In Germany, the Kanzler (Federal Chancellor) undergoes formal parliamentary investiture, being elected by the Bundestag. Ireland’s Taoiseach is elected by the Dáil. The Naikaku-sōri-daijin (Prime Minister) is elected by the Japanese House of Representatives. In Italy and Belgium, ‘cabinet lists’ emerge from bargaining among major party leaders, after which a formal parliamentary vote of investiture is required. In Italy, both the Senate and the Chamber of Deputies have to approve the incoming cabinet in an investiture vote. In the UK and many other Commonwealth states, it is for the monarch or her Governor-General or a President to appoint the leader of the majority party or coalition to the premiership, rather than parliamentary investiture. In June 2016, two days after Theresa May replaced David Cameron as Leader of the Conservative Party after the latter’s campaign against exit from the European Union failed, the Queen appointed May the new Prime Minister without any direct input from the House of Commons as a body (Stanton and Prescott 2018, 218–19). In 1996, Israel experimented with the popular election of its Rosh Ha-Memshala (Prime Minister) by the whole electorate, separately from but simultaneously with parliamentary elections. This produced a Knesset (Parliament) that could dismiss the Prime Minister, yet be dissolved by him too. This unconventional arrangement, which arguably resembled presidentialism more than parliamentarism, lasted until 2003, after which Israel reverted to the conventional parliamentarism (Lijphart 2012, 112).

Unlike presidential cabinets, which tend to be dominated by strong chief executives, parliamentary cabinets tend to be collegial, though prime ministerial powers may vary widely across jurisdictions, from virtually equal to other ministers to quasi-presidential (Lijphart 2012, 107). A practical example of Prime Minister as primus inter pares is found in the Netherlands, where he cannot appoint, dismiss, or reshuffle the ministers, who owe their political loyalty primarily to their parties rather than the Prime Minister (Hague, Harrop, and McCormick 2016, 152). Many Japanese prime ministers never played consequential leadership roles (Matsui 2011, 117). Consider the five who served in between the first (2006–07) and second (2012–) governments of Prime Minister Shinzō Abe. The appointment of ministers in cabinet is controlled by the Jimintō (Liberal Democratic Party), which has been in power for most of the postwar epoch. The appointments are generally based on seniority and the balance of power between the various factions of the Liberal Democratic Party. When government ministers answer questions in person before the Diet, they may merely read off verbatim the answers prepared by these senior bureaucrats (Matsui 2011, 109). Indeed, the Japanese career bureaucracy has been seen by many as an autonomous policy-making body (Epstein and O’Halloran 1999, 243). Finland’s parliamentary polity is well known for encouraging ministerial deliberation of policy and collective leadership in ways that under presidentialism would not be possible (Hague, Harrop, and McCormick 2016, 151).

Commonwealth prime ministers tend to wield more power. The Prime Minister of the UK is frequently the only person able to substantively shape the content of the government’s legislative programme embodied in the Queen’s Speech (John, Bertelli, Jennings, and Bevan 2013, 17–20). The prime ministerial power to appoint and dismiss ministers is also used extensively in Britain to assure that key policies receive the cabinet’s legitimation and backing in the teeth of controversy. India’s Prime Minister Indira Gandhi played a ‘manipulative role’ in Parliament, especially before and during the Emergency (1975–77) (Thiruvengadam 2017, 63). Since then arguably few Indian prime ministers have taken seriously either their duties in Parliament or its function as a national forum for public debate. The same patterns can be found elsewhere. Notably, the German Grundgesetz (Basic Law) underscores the centrality of the premiership by constituting a Kanzler-demokratie (Chancellor democracy), where ministers are accountable to the Federal Chancellor primarily, and to the Bundesrat only secondarily through her. The ‘monocratic Chancellor principle’ vests in the Chancellor Richtlinienkompetenz: competence to issue policy guidelines and to form the government as promoting the consistency of the federal government (Kuhlmann and Wollmann 2014, 71–2). In practice, the Kanzlerprinzip (Chancellor principle) is often in tension with the Ressortprinzip (Departmental principle), which directs each minister to run the department of his own portfolio independently, within only the guidelines set by the Chancellor.

The separation of powers between executives and legislatures in parliamentary regimes is normally far less robust than in presidential ones, but division of labour and specialization between the two branches remain: the Diet does not administer in Japan; neither does the Tweede Kamer in the Netherlands, nor the Storting in Norway, nor the House of Commons in the UK (Shepsle 2010, 505). Important variations also subsist. Westminster systems tend to restrict the selection of the Prime Minister and others to members of the lower house. Although this may substantially restrict the talent upon whom the premier can draw, it also functions as a vital component of responsible government which compels the leaders making public policy to submit to questioning by popular representatives (Webber 2015). The fusion of executive and legislative powers in Westminster polities almost certainly entails that partisanship becomes ‘endemic’ to that classic version of parliamentarism (Sossin 2017). In Germany, government ministers usually have seats in the Bundestag, but it is not necessary, as it is in Denmark, Finland, and Italy (Baranger and Murray 2013; Saunders 2018). Select polities, such as the Netherlands and Sweden, go so far as to enforce the so-called ‘dualist’ doctrine that organizationally separates executive from legislative personnel: legislators must resign their seats upon being appointed minister, although they are still permitted to participate in parliamentary debates as non-voting observers (Padovano 2013, 156).

14.4.3 Parties and Elections

Under parliamentarism, party and electoral systems span the gamut from a plethora of political parties to two-party domination, to no formal parties at all. Today, very few parliamentary democracies are non-partisan: the Pacific island states of Kiribati, the Marshall Islands, Micronesia, Nauru, and Tuvalu (Clark, Golder and Golder 2018, 593). The Commonwealth Realm of Tuvalu, for example, has retained Queen Elizabeth II as head of state, and practises Westminster parliamentarism, although Members of Parliament do not organize into parties, which formally do not exist. Duverger’s Law holds that multiple-party systems tend to result from proportional representation electoral systems, whereas winner-takes-all or first-past-the-post electoral rules tend to produce two-party systems (see Duverger 1951). Proportional representation is commonly used in continental Europe. Legislative seats are scattered among multiple parties rather than two. It is nearly impossible for any single party to command a majority in parliament (Laver and Shepsle 1996). The political culture stressing partisan consensus in Italy, Spain, and Germany also correlates with proportional representation, which has in turn resulted in a preference for committees over the plenary chamber to resolve disagreement (Padovano 2013, 155). Governments in polities adopting proportional representation have to rely on coalition support, while coping with the tensions entrenched in ideological, linguistic, and cultural differences (see Popelier and Lemmens 2015, 129). Coalition government is not necessarily unstable, but is often constrained in proposing ground-breaking legislation, lest the mere proposal prove divisive among the coalition partner and risk a collapse of the incumbents, and new elections (Shapiro 2016).

It is typical of Westminster that Members of Parliament owe their allegiance to their party primarily, not to their branch of government; legislators from the ruling party will use their membership of the Commons to sustain their party’s government, with not a few of the so-called ‘backbenchers’ hoping for a future ministerial appointment in exchange for their fidelity to the party line (Stanton and Prescott 2018, 278). But Commonwealth polities diverge on the electoral rules their parliaments enact: Canada, India, and the UK follow the ‘first-past-the-post’, also known as the ‘plurality’ system (Grofman, Bowler, and Blais 2009); proportional representation is favoured by South Africa, Sri Lanka, and New Zealand. Like other ‘laws’ in social science, Duverger’s Law does not always work, as when small third parties arise, alone or in coalition, and win seats in single-member, plurality, winner-takes-all elections (Shapiro 2016, 136). And parties in lower houses in which the majority of seats is returned by plurality are not necessarily homogenous and unitary. In postwar Japan, the Leader of the Liberal Democratic Party, which has nearly continually held power, is threatened by leaders of well-organized factions who are keen on becoming the next Prime Minister (Matsui 2011, 105).

In other polities practising first-past-the-post, parties which have won the most seats yet short of a simple majority may still get sufficient institutional support to form what is called a ‘minority government’, as with Theresa May’s government after Britain’s 2017 general election, which has to rely on the ten Members of Parliament belonging to the Northern Irish Democratic Unionist Party to stay in office. John Key’s government after New Zealand’s 2011 general election is another example. Key’s National Party had failed to achieve a simple majority of sixty-one, and had to depend on the support of such parties as the ACT, the Māori Party, and United Future for confidence and supply, but not for other matters (Morris 2015, 92). Governments formed under plurality rules are likelier than their proportional representation counterparts, whether forming coalition or minority governments, to be internally coherent and durable (Colomer 2011).

14.4.4 Parliamentary Control of Government

The official narrative justifying most parliamentary regimes goes like this: subject to the constitution, parliament delegates policy-making authority to a cabinet and administrative decision-makers on condition that their authority is subject to parliamentary scrutiny, led by the Prime Minister and other ministers who are legislators themselves, individually and collectively responsible to the legislature for both policy and budgetary matters through the medium of voting, questioning, select committees, and other arrangements, governments can serve an unlimited number of terms so long as they are supported in their parliaments by a majority (see Rose-Ackerman 2011; McLean and Tushnet 2013). For instance, while the upper limit of the American president’s tenure is constitutionally fixed at eight years, a Prime Minister like Margaret Thatcher could be in office for over eleven years, and Germany’s Angela Merkel at the time of writing had been in office for almost fifteen years. For that matter, Mahathir Mohamad of Malaysia was in office from 1981 to 2003, more than twenty-two years, prior to assuming that office again in 2018. By contrast, Tarō Asō, Japan’s deputy Prime Minister since 2012, served as his country’s fifty-ninth Prime Minister for less than a year from 2008 to 2009. It is noteworthy that presidents have to contend with term limits even under semi-presidentialism: Russian President Vladimir Putin had to leave the presidency for four years from 2008 to 2012 because the Russian constitution caps the number of consecutive terms at two.

The strengths and weaknesses of party systems shape the speed of government formation—which lies at the very heart of representative democracies (Laver and Shepsle 1996)—the type and size of governments or government coalitions, and the durability of cabinets, which in turn bears on the actual power wielded by prime ministers (Diermeier, Eraslan, and Merlo 2006). Parliamentary oversight is easily weakened when a single party controls even a simple majority in Parliament, let alone a supermajority (Lederman, Loayza, and Soares 2005). Interestingly, party discipline is stricter in Canberra than in Westminster: the Senate is more powerful and less partisan than the House of Lords, yet the House of Representatives plays a smaller role in oversight (Cane 2016, 192). It follows that the role of Parliament in a less disciplined party system tends to be greater. The Belgian party system has split into two fragmented party systems, one based in Flanders and the other in Wallonia, so far that political coordination has become unwieldy and complex, the stability of the government and the whole constitutional system threatened by polarization and multi-cleavageness (Popelier and Lemmens 2015). In such a context, one may expect that government formation will take time; occasionally, as in 2010, it took one and a half years after the general election for a government to stabilize.

In Westminster regimes, with exceptions such as the UK after the passage of the Fixed Terms Parliaments Act 2011, rejection of just one item in an appropriation bill by Parliament can gravely jeopardize a government’s continuance (Baranger and Murray 2013, 77); on the other hand, in polities like Denmark, Norway, and Sweden, a government can survive so long as no express vote of no confidence by the majority occurs in Parliament (Diermeier, Eraslan, and Merlo 2006). But even in Westminster, the government’s need of parliamentary confidence in order to survive does not necessarily imply that Parliament is dominant. Whitehall theoretically depends on, yet practically dominates, the majority in the House of Commons (McKay and Johnson 2010, 381). In contrast to the Scandinavian and Italian assemblies, the British Parliament wields less power to amend or reject measures brought up by the government (Norton 2014, 323). In Australia, only one-third of parliamentary time, at most, is dedicated to committee business, matters raised by private members, and non-government matters (Appleby, Reilly, and Grenfell 2014, 156). In Canada, the Opposition Members of Parliament will sometimes abstain, if not vote in favour of the government, to avoid triggering an untimely election (Webber 2015, 92).

These effects are largely due to the plurality electoral system, which is also practised in Commonwealth countries in the Caribbean like Antigua and Barbuda, the Bahamas, Belize, Dominica, Grenada, Jamaica, Saint Kitts and Nevis, Saint Lucia, Saint Vincent and the Grenadines, and Trinidad and Tobago (O’Brien 2014, 182). The disproportionality of the winning parties’ majorities which arise in a first-past-the-post system is sometimes coupled with an authoritarian political tradition and clientelism, which confers a significant advantage on incumbents. Similarly, an ‘elected dictatorship’ has existed in Singapore almost from the beginning. From 1968 to 1981 the People’s Action Party held every single seat in Parliament. This led one notable publicist to comment that ‘the idea that the Prime Minister and Cabinet are answerable to Parliament is tenuous at best since Parliament has little real power to shape or change a decision already made by the Cabinet’ (Tan 2015, 120).

In Austria, Parliament’s contribution to legislation is way smaller than what the framers of its federal constitution originally conceived; instead, the federal cabinet occupies a dominating role in the law-making process; parliamentary control on the government is weak, with votes of no confidence routinely proposed by the opposition and as resolutely rejected by the government majority (Stelzer 2011, 97–100). In Spain, the opposition’s ability to bring the government to account is ‘rather limited’ (Comella 2013, 159). Likewise, the Israeli government’s dominance of the legislative process, combined with the weakness of an organizationally and ideologically fragmented opposition has reduced the Knesset’s capacity to hold the government responsible (Navot 2014, 128–31). Since 2001, a vote of no confidence must be endorsed by no less than sixty-one Members and all those who vote for a no-confidence motion must also converge on the identity of the MP to whom the task of forming a new government shall be assigned. As expected, no Israeli government has lost a no-confidence vote under this new procedure. And Israeli parliamentarians seldom convoke inquiry commissions to check on the government of the day, possibly out of fear of bringing still further public scandals upon themselves.

In Germany and Belgium, a parliamentary majority cannot unseat the incumbent premier through a simple no-confidence vote; they must select an alternative government before the vote can be held (Diermeier, Eraslan, and Merlo 2006). The Belgian House of Representatives may carry the motion of no confidence only by a majority vote of both linguistic groups (Popelier and Lemmens 2015, 128). In 2003, Nauruan President Rene Harris, together with his ministers, boycotted a meeting of the nineteen-member Parliament, when a vote of no confidence against him was to be debated. The attending parliamentarians, excluding the Speaker, voted by eight to three to remove Harris from office; subsequently, they elected Bernard Dowiyogo to the presidency. The upshot was that both men claimed to be the President of Nauru, even operating from offices within the same building, until the Supreme Court intervened to invalidate the no-confidence vote in Harris’s favour on the ground that it had failed to achieve the constitutionally required simple majority (Twomey 2018, 236). Resort to no-confidence votes under parliamentarism to discipline governments has overall been chided for being ‘as rare as checkmate in a chess game’ (Laver 2006, 123). Governments may choose to resign for many different reasons. A popular government may resign just to bid for more seats in the ensuing general election (Shepsle 1994). An unpopular government may refuse to resign as long as it can assemble an ad hoc majority of half-hearted coalition-partners (Laver and Shepsle 1994).

14.4.5 Judicial Review

Parliamentary democracies exhibit striking differences in the availability of constitutional judicial review, or the ‘formal power of a local court or court-like body to set aside or strike legislation for incompatibility with the national constitution’ (Ginsburg and Versteeg 2014, 589). Countries like Austria, Germany, Italy, and Spain have specialized constitutional courts to centrally enforce their constitutions (Fabbrini 2016, 28). In India, Ireland, Japan, and Singapore, where constitutional courts do not exist, ordinary courts exercise the power of constitutional review in a decentralized fashion. In Canada, New Zealand, and the UK, which still formally upholds the doctrine of legislative supremacy, courts have in recent decades been empowered to review the compatibility of Acts of Parliament with human rights norms, but do not have the last word on the constitutionality of legislation (Tushnet 2008, ix); there is considerable variety within this so-called ‘new Commonwealth model of constitutionalism’ as well (Gardbaum 2013). The Netherlands’ constitution, however, expressly prohibits courts from invalidating legislation on constitutional grounds. There is evidently no particular ‘parliamentary model of constitutional judicial review’.

Parliamentary polities rooted in the civil law tradition, like Belgium, Germany, Greece, Italy, and Spain, share France’s tradition of separating administrative courts from ordinary civil courts, each to apply a distinct set of legal rules and principles (Bell 2006). An interesting change to the purpose of this dichotomy has been developed by the German courts. In the name of rectifying the perceived blunders of the Weimar legal system which allowed formation of the Nazi regime, the Bundesverfassungsgericht (Federal Constitutional Court) together with the Bundesverwaltungsgericht (Federal Administrative Court) have reinterpreted Rechtsstaat to better protect fundamental rights by encouraging specialized public law judges to conduct a more searching form of judicial review of administrative action (Nolte 1994).

Outside of Germany, European courts seem reluctant to adopt a structured proportionality test for administrative judicial review that does not involve constitutional or human rights questions relating to the Charter of Fundamental Rights of the European Union (see Ranchordás and Boudewijn de Waard 2016). Even in constitutional cases, ‘a formally structured proportionality test cannot be found’ in the jurisprudence of the Italian Constitutional Court, which instead prefers to eschew substantive review based on ‘a rigid sequence of progressive steps’ (Barsotti, Carozza, Cartabia, and Simoncini 2016, 75). Dutch courts show little more generosity in the same review capacity (Ranchordás and Boudewijn de Waard 2016, 193). Compared to other East Asian democracies like South Korea, Mongolia, and Taiwan, which did not adopt parliamentarism (see Ginsburg 2003), Japan, whose legal system belongs to the Romano-Germanic family, underwent little judicialization of politics: the Supreme Court does not adjudicate disputes concerning, for instance, who should serve as the head of government, does not purport to decide fundamental questions of social policy, and does not invalidate major legislative acts of the Diet (Ginsburg and Matsudaira 2012). Judicial control on the government has been dubbed ‘quite ineffective’, and ‘insufficient’ (Matsui 2011, 117, 116). The norm in postwar Japan has been that the government prevails in almost 85 per cent to 90 per cent of disputed administrative decisions (Matsui 2011, 116). Despite the Administrative Case Litigation Law, ‘little can actually be reviewed in a direct assault on administrative action’ (Goodman 2017, 444). In short, vibrant judicial review of administrative action does not exist in Japan (see Itoh 2016).

There is significant commonality of judicial review of administrative action in the common law jurisdictions of the UK, Ireland, Canada, Australia, New Zealand, Scotland, Malaysia, and South Africa, whose courts with varying frequencies cite precedents from the Judicial Committee of the Privy Council, the Appellate Committee of the House of Lords, and the Supreme Court of the United Kingdom (Bell 2006, 1266). One theme that runs through judicial review in all of these Westminster or quasi-Westminster polities is the unity of the government and the parliamentary majority, which has vitiated their competition for control of public administration and prevented courts from assuming the quasi-umpire role over legislative-executive conflicts that is to be found in the US and countries in Latin America (Cane 2011, 25). Beyond the realm of human rights adjudication, the law of judicial review in the UK ‘remains anchored to Diceyan constitutionalism’, where administrators operate inside a ‘sphere of discretionary political power’ indistinctly defined by the laws enacted by Parliament (Lewans 2016, 86). The courts of England and Wales have stuck to the low intensity standard of Wednesbury unreasonableness, so long as human rights are not implicated, even when reviewing the substance of administrative decisions (see Ip 2014b). Their Irish counterparts, according to a recent assessment, exercised judicial review in a manner that ‘expanded the scope for the Government to determine public policy’ and ‘render[ed] the Constitution less determinative’, ‘reducing judicial power for the future’ (Doyle 2018, 170). And rather than conceiving themselves as the ‘sentinel of fundamental rights’, the courts of Singapore reportedly deemed it their responsibility to ensure that government acts are procedurally correct but not necessarily substantively just (Lin 2017, 1104). Judicial review of acts of administrative agencies, but mainly of acts of the Knesset, has long been one of the most disputed issues in the Israeli polity. Many believe decisions should be political, that is, made by the Knesset based on majority rule, and not by the courts (Navot 2014, 198).

The overall deferential approach to public administration which characterizes judicial review under parliamentarism, both in civil and common law, seems to derive from the fact that a parliamentary executive, which for all practical purposes possesses both executive and legislative powers, has little incentive to enact rigorous codes of administrative procedure and other norms constraining executive acts which courts could rely on. Besides, the parliamentary majority can rely on government ministers belonging to the same party or coalition to inflict punishments on malfeasant administrators, which further reinforces relatively low legislative demands for aggressive judicial review in order to hold administrative agencies to account (see Ip 2014a). This explains why parliamentary regimes are more capable of depoliticizing their judiciaries than their presidential counterparts (Posner 1996). The profusion of judicially enforceable norms of administration appears unlikely, absent acute external political pressure.

14.5 Concluding Remarks

Most polities of the industrialized West and former British colonies affiliated with the Commonwealth are parliamentary democracies where the executive holds its mandate to govern from, and is therefore responsible to, the legislature. The Westminster system originating in England may be regarded as the iconic parliamentary polity. On a daily basis, Whitehall controls the business of Parliament but Parliament may, in extreme cases, dismiss the government from office. Executive power is exercised by a head of government variously known as the Prime Minister, Chancellor, or Premier. This is usually not the head of state, who may be a monarch or a President. The head of the government and other ministers must enjoy the confidence of the parliamentary majority so as to be ultimately accountable to the electorate. It follows that the American sense of separation of powers ‘hardly exists’ in polities that practise the parliamentary form of government, for the executive and the legislative majority tend to be structurally ‘intertwined’ and act in concert in the enactment of statutes, the independence of the judiciary notwithstanding (Koopmans 2003, 162).

Parliamentary polities exhibit considerable diversity as to the identity of the head of state, as well as the power of the Prime Minister relative to the cabinet, the structure of the party and electoral systems, the degree of parliamentary control of the government, and the intensity of judicial review of administrative acts. Important trends are discernible, such as higher levels of inter-branch comity and lower levels of gridlock compared to presidential and semi-presidential regimes. Parliamentary polities nonetheless cannot and should not be treated as a homogenous form. The power and influence of legislative committees, political control over the bureaucracy, and civil service laws differ from parliamentary democracy to parliamentary democracy, their common democratic pedigree notwithstanding (Epstein and O’Halloran 1999, 243). The institutional configurations of administrative judicial review vary considerably as well. Germany has operated a separate set of administrative courts, and upheld a strict separation of public and private law, both of which are largely absent in the UK (Künnecke 2007, 69). Every polity within the universe of parliamentarism has its own political dynamic that is distinct from all the others due to geopolitical, socio-economic, and historical-cultural divergences.
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Chapter 15

Presidential Regimes
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15.1 Introduction

This chapter focuses on the concept, architecture, and control of presidential regimes from the perspective of comparative administrative law, acknowledging that such an analysis is only possible with support of national administrative law, constitutional law, and political science.1

This chapter is tripartite. A first section examines the essential premises of the nature of a presidential regime. What is called by this name is essentially a modern construction, built on an essential separation of functions and a complex of relationships woven among them. Although it is traditionally understood that the origin of presidentialism lies in the political system of the US, different regions of the world have adopted it at different historical moments.

A second section deals with the architecture of administration in presidential regimes. Various perspectives are possible. Here, three will be considered: generative, governmental, and organizational.

The third section discusses administrative control in presidential regimes, a crucial issue for comparative administrative law. The relative independence of administration vis-à-vis other state functions can introduce considerable risk for the protection of rights of citizens if it is not balanced with proper institutions and mechanisms. Therefore, different controlling or reviewing types exist in presidential regimes, although their nature and configuration can vary. Nonetheless, spheres of immunity can be found in various countries, which introduce challenges to the rule of law.

The scope of this chapter is to describe the reality of presidentialism as widely as possible, examining countries belonging to various legal traditions. Consequently, most currently existing presidential regimes will be mentioned in the following discussion. It is inevitable that such an approach, in a short chapter as this, will involve simplifications and a lack of depth in the analysis of specific legal regimes. In spite of such limitations, the proposed analysis seems important. While there exist several studies in local (e.g. Croissant 2003) and regional (e.g. Martin 2018; Bünte and Thompson 2018) comparison of presidential regimes, much can be done at the worldwide level, especially from the perspective of administrative law. It is hoped that this chapter will contribute to this wider approach, and help foster detailed studies at the global level, essential today for understanding comparative administrative law (Bignami 2012, 168–9).

15.2 The Premises of a Presidential Regime

15.2.1 The Concept of a Presidential Regime

Presidentialism as a political regime relies on the basic assumption of a dogmatic paradigm: the strict separation of powers (Silva Bascuñán 1997, 401). A presidential regime can be defined by three main features: first, the popular election of the chief executive; secondly, the fixed terms of the chief executive as well as the assembly (Shugart and Mainwaring 1997, 14–15); and thirdly, the dual nature of the chief executive, who serves both as head of state and head of government. These features separate presidentialism from parliamentarism, which is characterized by the election of the executive by the legislature, flexibility in the term served by the chief executive, and a distinction between the head of state and head of government. Intermediate regimes, mixing characteristics of presidentialism and parliamentarism, are usually named semi-presidential or semi-parliamentary. Their configuration can vary, depending on several factors (Shugart 2005).

A chief executive possessing the three qualities related to presidentialism is normally named president—in fact, no currently existing presidential regimes use another word for this figure—which, in turn, as its most important element, has given his name for designating this political regime in both political science and public law. President comes from the Latin word praesidens, derived from prae (in front) and sedeo (to sit): thus, etymologically, ‘the one who sits in front’.

Although the most important political use for the word President is the one examined in this chapter, it is not the most ancient in politics. Some previous examples, with different institutional positions, include the Presidente de la Real Audiencia in the ancient Spanish world, as well as the Lord President of the Council of State in revolutionary Great Britain.

The obviously important position of the President in presidential regimes has led some authors to define presidentialism as the ‘political pre-eminence of the Executive’ (Ngando Sandjè 2013, e-1, e-9) or to qualify it as a ‘personalization of governance, focusing intensely and almost exclusively on the president’ (Mezey 2013, 7). Such assertions should be pondered and contextualized. An overwhelming pre-eminence of the executive would collapse separation of powers and therefore the core of presidentialism, while an open personalization of governance would erase institutionalization. Just as no presidentialism is possible without a genuine separation of powers, equally, no presidentialism is possible without institutionalization.

Nonetheless, some other criticisms of presidential regimes are properly structural. For instance, it has been remarked that their basic features would be political deficits vis-à-vis parliamentarism, hindering political change because of the fixed length of presidential terms, and the dispersion of democratic legitimacy derived from the separate elections of the President and the legislature (Linz 1990).

These remarks are relevant, but their impact should not be taken for granted. On the one hand, such perils seem to have been mitigated through different mechanisms, such as re-election, resignation, and political control (Marsteintredet and Berntzen 2008, 83). On the other hand, it is possible that the problems of presidentialism might not be derived from inherent deficiencies, but from the fact that most presidential regimes have appeared in politically unstable countries which would have been unstable with the choice of any system (Cheibub 2007, 152). Finally, because the apparent advantages of parliamentarism could become disadvantages, promoting instability and conflictive relations, so ‘much rests on what kind of parliamentarism and presidentialism is implemented’ (Mainwaring and Shugart 1997, 449–56). Therefore, presidential regimes do not seem to be intrinsically superior—or inferior—to parliamentary regimes. Depending on specific characteristics, either type of system could produce various different levels of political, legal, and social accomplishment.

15.2.2 The Adoption of Presidential Regimes

There is a traditional consensus that the political system of the US, born in 1787, is the authentic version of presidentialism (Quermonne 2006, 159). The constitution has been decisive in establishing a presidential regime in the US, but this document was only an outline of the institutional structure that was to be constructed. In fact, the only two executive offices created by this constitution were the presidency and the vice presidency; while the departments of the executive were mentioned only by way of general allusion (Werhan 2008, 11) and their actual creation was left to Congress. Nonetheless, the basic character of the executive was already clear: it was to be a strong institution, for ‘a feeble Executive implies a feeble execution of the government’ and ‘a feeble execution is but another phrase for a bad execution’ (Hamilton, Madison, and Jay 1788, no. 70).

This essential idea of strength evolved through time. The relevant position of the President became increasingly influential, in such a way that ‘the history of the development of the executive branch of the US government is one of the transformation of the office of President from that of CEO of Congress…to political leader of the richest and most (infrastructurally) powerful nation in the world’ (Cane 2016, 79). In fact, the impact of the rise of the administrative state in the US in the first half of the twentieth century (Ernst 2014) led in its second half to the stabilization of the figure of the President as the ‘center of political action’ (Fix-Fierro and Salazar-Ugarte 2012, 633).

However, long before presidentialism, together with the so-called administrative state, would produce such ‘presidentialistic’ results in the US, presidentialism was prestigious enough so to spread during the nineteenth century to a whole group of countries. This adoption took place in Latin America, where several of the territories that had once belonged to the Crown of Spain adopted this political regime. In this regard, it seems that both the imitation of the US and the local experience with monarchy promoted the adoption of presidential constitutions and systems (Mirow 2015, 147–8). The relevance of monarchy might seem surprising. However, considering that the figure of the President concentrates both functions of head of state and of administration, a presidential regime could be defined as a ‘democratic version of monarchy’ (Ríos 2013, 145).

Therefore, while monarchy itself was quickly discarded in the nineteenth century in most of Latin America—Brazil, related to Portugal, being the most conspicuous exception for a great part of the century—monarchic influences survived in several cases of adoption of presidentialism in Latin America. The formal influence of the republican US, which included the modern division between executive and legislative functions (Bravo Lira 1986, 123), was articulated in the Hispanic world with substantial presidential powers that were closer to the ‘bourbonic colonial tradition’ (Fernández and Nohlen 1991, 37–8). Transition from the ancient to a new order relied on a republican transformation of old institutions, with a preponderant role being given to the executive. One of the foremost Argentine constitutionalists of the nineteenth century declared that ‘the future of the South American States depends especially on the constitution of Executive power’ (Alberdi 1852, 182).

This embrace of presidentialism in Latin America often combined with considerable political instability. Only Chile enjoyed around a century and a half of ‘relatively undisturbed constitutional continuity under presidential government’ before the 1970s (Linz 1990, 52). Nonetheless, despite the pervasive instability elsewhere, none of the Latin American countries that embraced presidentialism has later definitively abandoned it (Fix Fierro and Salazar Ugarte 2012, 636), excepting currently semi-presidential Peru. Parliamentary initiatives in Latin American countries, as in Brazil between 1961 and 1963, have been very scarce and have not survived to the present day.

While Latin American presidential regimes had their origins in the nineteenth century, the expansion of this system to other regions (Africa, Asia, and, marginally, Europe) occurred mainly during the twentieth century.

In Africa, despite early efforts to reproduce parliamentary institutions inherited from European colonial powers (Fix Fierro and Salazar Ugarte 2012, 637), the choice for presidentialism was a striking feature of constitutionalism in several countries of the region, with a monarchic flavour in written texts as well as in political practice (Juergensmeyer 1964, 174–7). This could be associated with the continuation of governance patterns dependent on strong leaderships during independence processes (Mezey 2013, 63). The example of Ghana in this respect is eloquent. After its Independence Constitution of 1957, which recognized the Queen of England as head of state and combined it with a parliamentary regime, Ghana shifted in 1960 to a republican constitution adopting presidentialism. In spite of decades of considerable political instability, derived from many factors that included a single-party system, the constitution of 1992 persevered in the adoption of a presidential regime (Quashigah 2013).

Presidential regimes are not as dominant in Africa as they are in Latin America, because several countries have preferred a semi-presidential approach, many of which reflect a French influence; but their number is nonetheless significant. They include populous countries such as Nigeria, Tanzania, and Kenya. Currently, there is a concern to develop mechanisms to ensure an effective division of governmental institutions (Ndulo 2002, 802).

Very few Asian countries have adopted presidentialism, and those that are presidential have responded to different political ‘waves’. The Philippines has presidential roots in the late nineteenth century, while Indonesian presidentialism has had a more recent development, since the end of the Suharto era in 1998 (Bünte and Thompson 2018, 252).

Chronologically in the middle of the aforementioned Asian processes, South Korea introduced a presidential system after the Second World War, under the influence of the US, although this influence was only modest in the ensuing constitutional evolution of this country (Kim 1992). This is an illustration of the fact that the postwar political impact of US institutions faced cultural obstacles in Asia. Japan provides another example: its resistance to presidentialism can be explained by the continuing importance of the imperial figure (Riggs 1997, 266). With all its particularities, the South Korean case remains a paradigm in the Asian adoption of presidentialism, having subsisted since 1948 through several amendments and political vicissitudes, including a very short-lived parliamentary episode in 1960–61.

The dissolution of the former Soviet Union in the late twentieth century led to a new wave of presidentialism, influencing both Europe and Asia, but leading also to the appearance of various parliamentary and semi-presidential regimes. Belarus, Kazakhstan, Tajikistan, Turkmenistan, and Uzbekistan are currently presidential political systems. It has been argued that presidentialism has aggravated the drift towards personal rule in many Central Asian countries (Abdukadirov 2009, 290). It is possible that this concern was influential in precipitating the abandonment of presidentialism in Kyrgyzstan in 2010. But it must not be forgotten that inverse changes have also been recently occurring in Eurasia, with formerly parliamentary Turkey shifting, through a referendum, to a presidential regime in 2017 (Esen and Gümüşçü 2017).

It is evident that the path to presidentialism opened by the US in 1787 has not lost its essential appeal, while it is likely that new social realities will foster new features and characteristics within its basic configuration.

15.3 The Architecture of a Presidential Regime

15.3.1 The Generative Issue

The first architectural issue related to presidential regimes is generative, addressing the issue of whether the executive can itself modify its structure or its powers. Different positions exist in different presidential countries on this issue.

On the one hand, it is possible to find ‘closed’ systems in which institutional design is normally a matter for the legislature or the constituent power, administrative action in this area being forbidden unless explicitly authorized. Such is the case of Chile (C:7); but as the executive is co-legislator, its legislative role in these matters cannot be ignored, especially since the President enjoys exclusive initiative in this matter (C:65:4:2). Legislative delegation to the President by Congress is allowed, if it concerns the organization or powers of the executive; but not when it alters the organization or powers of Congress, the judiciary, the Constitutional Court, or the Contraloría General de la República (C:64:3).

On the other hand, it is possible to find ‘open’ systems, which allow the executive an important, independent role in institutional design. For instance, in Benin, the legislature has exclusive power to issue rules concerning ‘the creation of categories of public agencies’ and ‘the general organization of the administration’ (C:98); but in matters more specific than ‘categories’ and ‘general organization’, the executive remains largely competent, as it is declared that ‘matters other than those which are in the domain of legislative statutes [domaine de la loi] have a regulatory nature [caractère réglementaire]’ (C:100:1). In Belarus, the President has the power to ‘determine the structure of the Government of the Republic’ (C:84:7).

A good illustration of different approaches to this issue is found in the determination of the number of ministers or secretaries of state. Their total number may be freely determinable by the President (Nigeria, C:147:1), or subject to a minimum and a maximum number (Kenya, C:152:2; Seychelles C:69:1). By contrast, this may fall within the sole competence of the legislature, as in Palau (C:8:5) and Guatemala (C:193); or general statutory provisions may be modifiable by special rules made by the executive, as in Uruguay (C:174).

15.3.2 The Governmental Issue

There are two issues here. The first, ‘internal’ issue concerns the relationship between the head of state and the head of government. The second, ‘external’ issue concerns the relationship between administrative agencies that are part of the executive and agencies that are not.

The first issue is relevant to the very definition of a presidential regime. In such regimes, the chief executive is also head of state and, in the latter capacity, may be described in graphic terms. In Comoros, for instance, the President is the ‘arbiter and moderator of regular institutional operation’ (C:12:1), while in Benin, it is provided that the President ‘shall embody the national unity’ (C:41:1).

Many authors claim that the fusion of the two roles is not an obstacle to differentiating them from an operational point of view. Politically, the distinction could support theories of ‘balance of powers’, according to which the function of head of state, expressing the unity and continuity of the state, is complemented by the political role of head of government. However, a strict division of these two roles is difficult when they are combined in a single authority, and experience shows that mutual interference does occur (Mezey 2013, 15). Therefore, theoretical attempts to resolve this issue seem to be face important challenges. This is clear, for example, from the constitution of the Dominican Republic, which, while categorically separating the presidential functions of head of state (C:128:1) and head of government (C:128:2), adds a third function of acting as both head of state and of government (C:128:3). As might be expected, such an ambiguity can produce important legal consequences—for example for judicial review, as the doctrine of political questions in the US might show.

The external issue is also of great importance. The traditional tripartite view, in which the role of the executive is contrasted with the roles of the legislative and the judiciary, has been complicated by more complex institutional realities in the form of ‘independent’ or ‘autonomous’ agencies. The effect of such realities of attenuating the strength of the presidential executive has not passed unremarked (Cassagne 2015, 152). This sort of complex governmental arrangement appears in several presidential regimes such as Mexico (C:28:6, Banco de México), Palau (C:12:2, Public Auditor), the Dominican Republic (C:190, Defensor del Pueblo), the Philippines (C:IX-B, Civil Service), the Seychelles (C:139ss, Constitutional Appointments Authority), and Liberia (C:89, Autonomous Public Commissions). Some systems even recognize sub-categories of independent agencies. For example, in Kenya, commissions are distinguished from independent offices, although both are ‘subject only to this Constitution and the law’, and ‘are independent and not subject to direction or control by any person or authority’ (C:249).

15.3.3 The Organizational Issue
15.3.3.1 The President as institutional cornerstone

The dual function of the President as head of state and head of government has generally led to a strong concentration of powers in a single figure. Unipersonal presidentialism has been typical throughout history. Exceptions have been scarce, and none seems to survive today. Historically, an interesting case is the Uruguayan constitution of 1952—replaced in 1967—which established a National Council of Government formed of nine councillors, six from the winning party and three from minority parties, an annual rotating presidency, and collective decision-making, making all decisions revocable by the majority of Council members (C:149 to C:173).

Presidential powers can be very variable in strength (Shugart and Mainwaring 1997, 13). Such powers are usually constitutional stricto sensu, at least in their essential features. However, some countries—such as Turkmenistan (Newton 2017, 130)—enact a supplementary statute.

Frequently powers assigned to the President as head of state include participation in the legislative process, as in Mexico (C:89:1) and Benin (C:57); the appointment of judges, as in Argentina (C:99:4) and Belarus (C:84:9); granting pardons—which can include amnesties, as in the Philippines (C:VII:19), or can exclude them, as in Nigeria (C:175); declaring war, typically with Congressional authorization, as in Kenya (C:132:4:e) and Brazil (C:49:II); signing treaties, as in Zambia (C:92:2:c) and Chile (C:32:15); and declaring states of emergency, in some cases, in person, as in Cameroon (C:9), in others, with the assent of Congress, as in the Dominican Republic (C:262), and in yet others, with the assent of some other body, as in Belarus (the Council of the Republic, C:84:22). Some constitutions—such as those of Comoros (C:12-1), Ecuador (C:148), and Belarus (C:84:3), empower the head of state to dissolve Congress or part of it; this political configuration has been called ‘hegemonic’ presidentialism (Nogueira Alcalá 2017, 37).

As head of government, the chief executive is frequently granted the powers of appointing ambassadors and diplomats, as in Argentina (C:99:7) and Kenya (C132:2:e); appointing the military, as in Argentina (C:99:13) and Mexico (C:89:IV–V); Commander-in-Chief of military forces, as in Indonesia (C:10), or of the bodies in charge of temporary national defence where an army does not exist, as in Panama (C:310); appointing civil servants, as in the US (C:II:2); and issuing regulations and executive orders, as in Benin (C:59), Djibouti (C:30, ‘regulatory power’), Guatemala (C:183:e, ‘without altering the spirit of the statutes’), the Maldives (C:115:e), and Turkey (C:104:b). The exercise of legislative powers is normally forbidden to the President unless delegated by the legislature, as in Belarus (C:85), Comoros (C:12:4), and South Korea (C:75). Less common powers include annulling and suspending acts of local authorities, as in Tajikistan (C:69:6) and Uzbekistan (C:93:16); setting the minimum wage, as in Honduras (C245:42); and deferring or suspending a strike, as in Belarus (C:84:23).

The importance of each of these powers depends on how they are conceived in the legal system of the country. For example, while presidential powers in Kenya are express (C:132:4:a), with the consequence that their scope should be interpreted restrictively, in Palau it is provided that the President ‘shall have all the inherent powers and duties of a national chief executive, including, but not limited to the following…’ (C:8:7). Implied powers have also helped fill gaps in express provisions: for example, in Nigeria, where the prerogative of signing treaties is considered to be an implied presidential power (Oyewo 2012, 64).

Finally, the extent of presidential powers is also conditioned by the rules concerning presidential terms. Options vary. For example, in Latin American presidential regimes, the choice is between four and six years (Martin 2018, 130). As far as re-election is concerned, in some countries, such as Mexico (C:83), it is completely forbidden; in others, such as Chile (C:25:2) and El Salvador (C:152), immediate re-election is prohibited; in other countries restricted re-election is allowed, as in the US (22nd amendment), Brazil (C:14:5), Indonesia (C:7), and Nigeria (C:137:1:b). A final group of countries allow indefinite re-election—Cameroon (C:6:2) and Belarus (C:81), for instance. Finally, resignation, which introduces an element of flexibility into an otherwise rigid presidential framework, is often constitutionally allowed, as in Zimbabwe (C:96) and the Philippines (C:VII:11).
15.3.3.2 A diversified administrative geometry

It is pertinent to begin this exposition of administration under presidentialism by mentioning the figure of the vice-president, who is typically an immediate collaborator of the President who takes office in case the President can no longer serve. However, the Vice-President may sometimes be a sort of consular counterpart—in a Roman way—to the President in important matters. For instance, in the original design of the Cypriot constitution of 1960, executive matters requiring the assent of both the President and the Vice-President (C:47) were distinguished from those that fell within the exclusive competence of the President (C:48). It must be noted, however, that this arrangement has not been operational in Cyprus for decades.

Although the vice-presidential position is highly political, it has not typically served as a useful springboard to presidency. In Latin America, for example, it is said that it has generally marked the apex of a political career (Mieres and Pampín 2015, 99). Vice-presidents exist in many presidential regimes. Most commonly there is a single vice-president, as in the US (C:II.1), Angola (C:131), Bolivia (C:174), Brazil (C:79), Colombia (C:202), Côte d’Ivoire (C:78), Equatorial Guinea (C:33:3), Indonesia (C:4), Kenya (C:147, under the title of deputy president), Liberia (C:51), Maldives (C:112), Paraguay (C:227), Tanzania (C:47), and Uganda (C:108). But there are cases of multiple vice-presidents: two in Afghanistan (C:60), Costa Rica (C:135), Malawi (C:80, the second vice-president being optional), Zimbabwe (C:92), and Burundi (C:122, each with different coordination functions); and three in Comoros (C:16). By contrast, some systems do not have this post: Belarus, Benin, Cameroon, Central African Republic, Chad, Djibouti, Kazakhstan, South Korea, Mexico, Rwanda, Tajikistan, Turkmenistan, Turkey, and Uzbekistan. In Chile, the post survives as an accessory title assignable to authorities serving presidential functions whenever the President cannot fulfil his or her duties (C:28, C:29, C:31).

An important feature of the geometry of presidential regimes is the occasional existence of a Prime Minister in charge of governmental functions. This might seem surprising because the co-existence of a President and a Prime Minister is usually considered distinctive of parliamentary and semi-presidential regimes. Nonetheless, presidentialism is compatible with this division of functions, provided the President remains as the chief executive and the position of the Prime Minister remains substantially in the gift of the President. In semi-presidential regimes by contrast, the Prime Minister is typically appointed by the President but responsible to Parliament (Shugart 2005, 327). This suggests we should avoid characterizing this ‘binomial’ version of presidentialism as dualistic, as this term would better describe a situation in which the two offices were balanced. It seems better to characterize it as bifocal in the sense that the presidency and the prime ministership are not only distinct but also of unequal political strength. Bifocal presidentialism may be contrasted with unifocal presidentialism, marked by the absence of a Prime Minister. Today, bifocal presidentialism exists, for example, in Belarus (C:106), Guinea (C:52), Tanzania (C:51), and South Korea, the last a paradigm of this kind of structure (C:86; Asaba 2013). The Prime Minister may serve as a kind of vice-president in systems that lack the latter office, as in Rwanda (C:105:9).

Presidential regimes may be either federal in form, as in the US, Brazil, Mexico, and Nigeria; or unitary, as in Cameroon, Colombia, Indonesia, and Panama. In either federal or unitary (or hybrid) systems, an important institutional issue is the degree of influence of the presidency over local government. The mode of appointment of local authorities provides an illustration. For example, top-tier local authorities are appointed by the President in countries such as Angola (C:119:k), El Salvador (C:200), Uganda (C:183), and Uzbekistan (C:93:15); while they are elected in Argentina (C:122), Colombia (C:303), Comoros (C:7-2), and Ecuador (C:251). Municipalities are ordinarily elected, as in Mexico (C:115), Malawi (C:147:1), and Bolivia (C:285). In some presidential regimes, such as Zimbabwe (C:280ss), traditional leaders have been recognized as local administrative authorities. As might be expected, the exercise of powers at different levels of government in presidential regimes may be characterized by interference by one level in the affairs of the other, duplication, or, contrastingly, inaction, creating a tension between the demands of central power and territorialization. This tension might be centripetal or centrifugal, depending time and place.

Finally, a word about bureaucracy and presidentialism. Undoubtedly, bureaucratic structures have evolved quite a lot in the last two centuries, as the width and scope of administrative action have reached frontiers unimaginable at the time first presidential systems were established. The generative and the governmental issues, stressed above, are significantly relevant to defining the concrete powers of the administration in every system. Bureaucratic structures, whatever shape they take, usually respond to two important criteria. The first is horizontal distribution of powers. Presidents are normally served by officials called ministers, as in Brazil or the Maldives, or Secretaries, as in the US and Honduras. These close collaborators of the chief executive are supposed, at one and the same time, to retain the confidence of the President but also to exercise control over presidential actions. Resulting conflicts are normally resolved in favour of presidential confidence: should a minister disagree with some presidential action, the opinion of the President will normally prevail and, in cases of delicacy, disagreement will normally be ended by the minister’s removal. It is true that impeachment procedures can serve as a counterbalance to the President in these cases, but they will not be initiated unless grave matters are concerned. Beyond ministers or secretaries, horizontal distribution might involve dozens or even hundreds of agencies. Furthermore, such diffusion of power is not always associated with blind subjection to presidential authority. A technique frequently used in Chile, for instance, is to grant an agency independent legal status (descentralización), thus detaching it from strict governmental control, although not to the point of complete autonomy.

The second criterion is vertical distribution of powers, which normally follows hierarchical logic. Although conceivable in any system, this logic is more inexorable in presidential systems than in other types of regime. However, concentrated presidential power can be diluted by locating administrative power and responsibility at a lower level of the bureaucratic structure. In Latin American countries, this technique has often been adopted under French influence—déconcentration—and, consequently, has often been labelled in Spanish as desconcentración (Soto Kloss 2012, 237ss).

15.4 The Control of a Presidential Administration

15.4.1 The Possibility of Control

The institutional position of the executive in presidential systems is so central that it presents a special challenge for administrative law: the effective control of a President and bureaucracy generally independent from the authority of Parliament. Some presidential systems recognize a fundamental ‘right to administrative justice’ (Zimbabwe, C:68:1), while others consider this control—and control over all state bodies—as an essential rule of institutional order (Chile, C:6-7).

Control necessarily involves the existence of legal rules as parameters of administrative action. Therefore, legality is essential to the rule of law, although different regimes can have different views about how legality is operationalized. In some countries, there are different approaches to understanding the way legality is built. This is a classic topos of public law, with several responses among presidential countries.

An interesting approach is that taken by the US, where the division between strict, explicit, Jeffersonian legality and a wide, implicit, Hamiltonian conception has been very salient in theoretical and practical legal thought. On the basis of the Hamiltonian-Jeffersonian opposition a distinction may be drawn between express powers, implied powers, and inherent powers. Implied powers are those that are grounded in an express power; while inherent powers derive from prerogatives beyond both express and implied powers, albeit based on attributes of the office (Kinkopf 2007, 37). In the US system, this tripartition is particularly relevant to the wide conception of ‘executive’ power contemplated by the ‘vesting clause’ (C:II:1:1). Other systems, such as Chile (C:6-7), may be much more restrictive of executive power, defining it exclusively or primarily in terms of express powers.

Independently of the way different countries understand legality, the construction of an effective accountability-liability system is a cornerstone in the architecture of presidential regimes. Such a system marks the boundary between institutional presidentialism and sheer authoritarianism. However, different cases of presidential immunity can be found among presidential regimes. Whether such immunity tips a regime from presidentialism to authoritarianism is a delicate matter that should be analysed with utmost care. Perhaps most important to such analysis is the civil and criminal liability of the president.

As to civil liability, it is possible, as in the US, to take a restrictive view, under which the President is not liable for civil damages on account of his official acts,2 but he can be held liable, even during office, for civil damages based on conduct before becoming President.3 By contrast, a wide view of civil liability is found in Costa Rica, where the President can be sued in a civil action for acts done in office both during the presidential term of office and for four years after ceasing to hold office (C:150).

Criminal liability is also dealt with variously. In Kenya, for instance, there is a general prohibition on commencing or continuing criminal proceedings against the President during his tenure of office (C:143:1). In South Korea, the President cannot be charged with a criminal offence during his tenure of office, except in cases of treason or insurrection (C:84). In Burundi, the possibility of criminal prosecution is restricted to the charge of ‘high treason’ (C:117). In Colombia, criminal proceedings are prohibited except with the approval of the chambers of Parliament (C:199).

Some constitutions forbid all kinds of prosecution, civil or criminal, at least during the presidential term of office. In Nigeria ‘no civil or criminal proceedings shall be instituted or continued…during his period of office’ (C:308:1:a). This approach is essentially the same as that in Zimbabwe (C:98:1); whereas in Turkmenistan, Uzbekistan, and Kazakhstan not only is the President completely immune from legal liability, the ‘dignity’ of the office-holder is protected by the law (Newton 2017, 145).

Regimes for controlling executive power in presidential systems can be institutionally classified as legislative, judicial, and administrative.

15.4.2 Legislative Control

With the President so strong a political figure, it is reasonable for the executive to be subject to a political control, typically (although not universally) by the elected legislature.

There are different sorts of legislative controls. One is the mechanism of questioning of members of the government about matters within their official responsibility. The effects of questioning as a form of scrutiny can be various. In some cases, it has no direct consequences whatsoever, as in Chile (C:52:1:b), although it could provide grounds for further procedures. In other cases, this form of scrutiny may lead to a legislative vote of no confidence in the government, perhaps subject to presidential approval, as in Kazakhstan (C:70:4). The negative consequences of such a vote may affect the individual official, as in Guatemala (C:166), or the whole government, either indirectly, via the Prime Minister, as in Gabon (C:65), or directly, as in Zimbabwe (C:109).

However, the strongest legislative controlling mechanism is impeachment, involving a trial of offending officials, which may lead to the removal from office. In the US, at the federal level, ‘the President, Vice President and all civil Officers’ (C:II:4) are subject to impeachment. At the state level, state constitutions may also provide for impeachment of state officials. Other countries restrict impeachment to certain high officers specified by the constitution, as in Ecuador (C:130, C:131, C:222) and Paraguay (C:225). In some systems, such as Chile (C:52:2:d), high military officers may be subject to impeachment.

Impeachment of the President is particularly important in regimes in which the presidency combines the positions of head of state and head of administration. But such impeachments are rare. In the US, only President Andrew Johnson in 1868 and President William Clinton in 1999 were formally subject to such a procedure, and both were acquitted, while President Nixon resigned in 1974 before the impeachment process was complete. On the other hand, in some presidential systems recent impeachment proceedings have ended in presidential condemnation: Carlos Andrés Pérez (Venezuela, 1993), Abdurrahman Wahid (Indonesia, 2001), Fernando Lugo (Paraguay, 2012), Dilma Rousseff (Brazil, 2016), and Park Geun-hye (South Korea, 2017). In some countries (such as Mexico, C:110), presidential impeachment is not provided for, although criminal prosecution may provide an alternative (C:108). And yet in some systems, such as Kazakhstan, such a grave accusation carries similarly grave consequences: there, a member of Congress who initiates an unsuccessful impeachment process loses their seat (C:47:2).

Impeachment is often an exclusively legislative function. But in some countries the procedure can be more complex. In South Korea, the decision of the National Assembly (C:65) must be complemented by a declaration of the Constitutional Court (Constitutional Court Act, Article 53). In Turkmenistan, impeachment must be ratified by a referendum (C:57:2).

Causes for impeachment can vary. Although some countries specify particular behaviours, such as ‘treason’ and ‘bribery’ in Palau (C:8:9), many use open-textured formulae, such as ‘gross misconduct’ in Kenya (C:145) and Zambia (C:37); ‘bad performance’ in Paraguay (C:225:1), and ‘grave crimes’ as in Belarus (C:88:2), the US (C:II:4), and the Philippines (C:XI:2).

In many countries, there is also the possibility of a legislative declaration of incapacity of the president. Such a declaration may be possible only in relation to physical incapacity, as in Colombia (C:194:1); or in relation to either mental or physical incapacity, as in Uganda (C:107) and Ecuador (C:120). Although such a declaration technically relates to personal incapacity, the mechanism may be used politically, either to solve or to produce a governmental crisis (Martin 2018, 149).

Besides such political controls, the legislature may also be indirectly involved in ‘technical’ processes of control. This is the case with the budgetary control of the administration in Mexico, where the Auditoría Superior de la Federación belongs to the Cámara de Diputados (C:79) and in the US, where the Government Accountability Office is considered to be a Congressional agency. Something similar happens in Argentina, where the Auditoría General de la Nación, created in the 1990s, provides ‘technical assistance to the Congress, with functional autonomy’, and is in charge of performing audit, and legality and management control (C:85).

15.4.3 Jurisdictional Control

Jurisdictional control, usually called judicial review in English, is probably the cornerstone of the rule of law in presidential regimes today. It is inconceivable that private parties—and public bodies as well—could be effectively protected against illegal administrative action without an operative system of judicial review, considering the concentration of power in the executive that characterizes presidentialism.

However, judicial review has not always been as important as it is today. In the US, for instance, it was as late as the 1960s that judicial review assumed its modern significance as a result of the strengthening of substantive grounds of control (Hammond and Knott 1996, 124–5). In Chile, after more than a century of bold judicial control of administration, the enactment of the constitution of 1925 ushered in more than half a century of judicial lethargy in this field, with important collateral consequences for control of the administration, as will be explained below.

In presidential systems, there are significant risks of interference with judicial control mechanisms by the executive. Such interference may be direct, as when judges are obliged to respond to the executive; or indirect, as where the judicial recruitment process allows the appointment of people who have served in administrative bodies and, as a result, may be very executive-minded. On the other hand, it is important to note that judicial independence in reviewing the administration may exist even in presidential systems that do not function ideally, as the case of the Philippines reveals (Croissant 2003, 89).

In presidential systems, judicial control may assume various institutional configurations. In monist systems, judicial review jurisdiction resides in the ‘ordinary’ courts: the US, the Philippines (C:VIII:1ss), Chile (C:38:2), and Benin (C:131:1) provide examples. In dualist systems, mostly inspired by the French example, there are two distinct sets of courts—ordinary and administrative: Colombia (C:236), Turkey (C:155), and Uruguay (C:307) are examples of this. A constitutional court with judicial review powers may be added to both monistic, as in Bolivia (C:202) and Equatorial Guinea (C:101), and dualistic systems, as in Colombia (C:116); but the US and the Maldives, for instance, lack a constitutional court. Specialized courts conducting judicial review in relation to particular areas of government activity exist in several countries.

The way judicial review is shaped in particular systems may reflect legal traditions. The English tradition is very influential, for example, in the law of Nigeria with its emphasis on remedies such as declaration of rights, mandamus, order of prohibition, order of certiorari, habeas corpus, injunction, compensation and award of damages, and apology (Oyewo 2012, 147–50). The Roman law tradition is very strong over the Latin American world, visible in constitutional texts adopting important Roman legal concepts such as voidness stricto sensu. Examples are Guatemala (C:239:2, ‘ipso iure’), the Dominican Republic (C:6, ‘de pleno derecho’), and Chile (C:7, ‘nulo’4); but the same Roman influence can be seen in regimes as distant as Palau (C:2:2) and Belarus (C:7:3).

In various systems, certain acts or omissions are immune to challenge before any court. The doctrines of ‘political questions’ in the US (Cane 2016, 489–90) and ‘actos de gobierno’ in Latin America, adopted under French influence (Gordillo 2014, 347), are examples of this phenomenon. Immunity from review can be especially important in presidential systems because of the coincidence in the executive of the offices of head of state and head of administration. However, immunity doctrines have been criticized and questioned (e.g. Henkin 1976), and they need to be regularly scrutinized. It is not unconceivable, for instance, that the scope of the political questions doctrine may be deliberately expanded in order to avoid or minimize judicial review.

15.4.4 Administrative Control

Administrative control can be interior or exterior. It is interior when it operates within the strict framework of the administration. Interior control normally entails supervision of civil servants by superior officials; but it can also take more complex institutional forms, such the Board of Audit and Inspection in Korea, established under direct presidential command (C:97).

Exterior administrative controls rely on independent or autonomous controlling agencies. In some countries, exterior administrative control is scattered amongst various institutions. For example, in Kenya, an Auditor-General performs audits and review accounts (C:229), while a Controller of Budget oversees ‘the implementation of the budgets of the national and county governments by authorising withdrawals from public funds’ (C:228). Something similar happens in Colombia, where the Contraloría General de la República is in charge of fiscal control (C:267) and the Procuraduría General de la Nación is in charge of general disciplinary control of civil servants (C:278). By contrast, other countries have concentrated systems of exterior administrative control. A very singular example is the Chilean Contraloría General de la República, whose very broad control functions can be explained by a ‘suspicion of the personalization of power’ in the presidency (Linz 1990, 54). In fact, the powers of the Chilean Comptroller-General exceed those of any counterpart institution in the rest of Latin America. The office of the Comptroller-General is an autonomous agency, exercising fiscal control (including judicial review as the Court of Audit), along with general disciplinary control, wide powers of interpretation in administrative law, and a vast ex ante control of legality (C:98). This last control, called toma de razón, is a particularly intense form of scrutiny of executive rule-making and adjudication: a declaration of illegality will normally prevent an administrative order being issued even by the president.

Such exceptional powers are explicable by the institutional history of Chile throughout the twentieth century. Under the constitution of 1925, in force until the 1970s, judicial review was inhibited because the administrative courts mentioned by the constitution were never created. As the existing ordinary courts often held themselves incompetent to judge administrative issues on the ground that they were not the Administrative courts mentioned by the constitutional provision, the Contraloría gradually made good the judicial deficiencies and developed wide controlling powers that still exist today (Soto Kloss 2012, 781ss). Perhaps this exceptional arrangement might be referred to as ‘bipolar’ presidentialism: the pole of a very strong executive administration is counterbalanced by an equally strong pole of administrative control.

Administrative control in presidential regimes awaits comprehensive research in our discipline. The methods deployed for controlling a powerful executive through administrative institutions can be crucial for protecting the rule of law in such systems. In particular, the possibility of strong, effective exterior administrative control mechanisms opens up wide perspectives on a sub-species of presidentialism, the study of which would be appealing for scholars in both political science and law.

15.5 Conclusion

The category of ‘presidential regimes’ encompasses a large number of different systems, the typical elements of which are derived from the constitutional and political structures of the US. A basic matrix, characterized with key features such as concentration of the functions of head of state and head of administration in the chief executive, is differently articulated in different cultural, political and legal environments and traditions.

Comparative examination of presidential regimes from the perspective of administrative law reveals important variations and inflections in their architecture, operation, and control. Beyond the existence of regional ‘families’—the most conspicuous being the Latin American—presidentialism has various sub-species. For example, regarding architecture, one relevant division is that between unifocal and bifocal presidentialism, dependent on the existence of the relationship between the presidency and the prime ministership; while another variation is found in case of consular presidentialism, where an active administrative official can operate as a counterweight to the President in important matters. Regarding control, two important classifications are: that related to the distinction between unipolar and bipolar presidentialism, dependent on the existence or not of a powerful, exterior administrative controlling agency; and that relating to the dichotomy between systems in which judicial review of administrative action is undertaken by separate administrative courts and those in which it falls within the jurisdiction of ordinary courts.

The towering figure of the President and a generally vigorous administration are permanent challenges for presidentialism; but a strong institutional balance is not impossible to achieve in this political configuration. Comparison of systems provides significant resources for discovering and developing structures, mechanisms, and solutions to promote the rule of law and protect the quod iustum est—the law in its most essential sense—within presidential regimes.
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Chapter 16

Semi-Presidentialism

The Rise of an ‘Accidental’ Model


Sophie Boyron



16.1 Introduction

Semi-presidentialism is a relative newcomer to the disciplines of both comparative constitutional law and comparative politics. By contrast with both parliamentarism and presidentialism, studies on semi-presidential regimes are more recent and less common. While the recognition and rise of semi-presidentialism dates to the last quarter of the twentieth century, semi-presidential regimes existed prior to their identification. Despite its late identification, this regime type already has supporters and detractors.

In fact, a survey of the growing literature demonstrates that while there is a consensus that the present French constitution has served as prototype for the recognition of this regime type (Shugart 2005; Skach 2007), there remain serious debates about key aspects of the regime. First, there is little agreement as to the definition of a semi-presidential regime and the characteristics that such a regime needs to exhibit to be identified as such. Second, semi-presidential regimes may have spread far and wide around the world, but the assessment of semi-presidentialism has come late and its results have been mixed. Overall this regime remains contentious. In view of its growing influence and migration, it is a priority to improve the understanding and the analytical framework of this regime type. This will help academics, advisers, and decision-makers to understand its logic, recognize potential advantages and flaws, and drive subsequent constitutional reform. To refine the present conceptualization of semi-presidential regimes, the research agenda would need to be widened to issues that have attracted no or little attention to this day. This will help guarantee that semi-presidentialism continues to be a viable option for decision-makers and constitutional drafters.

In view of this, I will present semi-presidentialism in five stages. First, I will retrace the early transformation of the regime of the French Fifth Republic from parliamentary to semi-presidential regime. Secondly, I will analyse the early identification of this regime type and the difficulties encountered in defining it. Thirdly, I will examine the attempts to assess this regime. Fourthly, I will sketch the migration of semi-presidentialism around the world so as to understand its present spread. Finally, I will advise broadening the basis for the classification of semi-presidential regimes by highlighting the key role played by institutions other than the executive and legislature.

16.2 Semi-Presidentialism and the Fifth Republic of France: From ‘Bricolage’ to Prototype

The present French constitution served as trigger for the scholarly identification of semi-presidential regimes in the 1970s. However, it is important to understand the context in which this recognition took place; it will serve to highlight the haphazard and endogenous nature of the emergence of this ‘prototype’.

While the 1789 revolution changed French society irreversibly, democracy was not embedded easily: France struggled well into the twentieth century to find a political system that delivered a democratic and effective system of government. Against this background, the present constitution is a clear break from previous dysfunctional constitutions and unstable regimes.

Indeed, the current regime has delivered constitutional stability and continued the work of the Third and Fourth Republics to embed democracy. However, the present political system is not the result of a search for an optimal design in a careful process of constitutional engineering: it is the result of a dynamic of political and constitutional change and a degree of constitutional ‘bricolage’ in the early years of the regime. It is this system that led to the identification of a new regime type. Originally, the 1958 constitution that established a ‘rationalized’ or constrained parliamentary system was born out of a compromise between the demands of politicians of the Fourth Republic to retain a parliamentary system and de Gaulle’s aspirations for a stronger executive and presidency (as expanded in his Bayeux speech of 16 June 1946). To understand the emergence of the regime that is often considered the prototype for semi-presidential regimes, it is necessary to analyse the early evolutions that shaped the constitution of the Fifth Republic.

The 1958 constitution delivers a political system with a parliament, the legislative function of which is formally curtailed. These limitations were justified by the serious dysfunctions that originated in the legislature of the previous regime. For instance, the constitution innovates by separating the subject matters expressly reserved to Parliament from those of the government. To this effect, Article 34 of the constitution lists the matters allocated to the legislature, while Article 37 gives the government an autonomous regulatory power over all others. Even though this ‘revolutionary’ delineation aimed to limit the jurisdiction of Parliament, in reality, very few autonomous regulations are ever adopted (Favoreu 1987; Lindseth 2004; Matthieu 2005). Instead, constitutional interpretation and practice have extended markedly the jurisdiction of Parliament (Matthieu 2005; Protière 2009). It is Article 38 of the constitution that regulates the delegation of legislative powers to the government on specific topics and for a limited period (Luchaire 2009). In doing so, the constitution frames and ‘normalizes’ the delegations of legislative power that were granted to governments (arguably unconstitutionally) during the two previous regimes.

As for the executive, the constitution specifies that the government determines the country’s policies, is responsible before Parliament and is headed by a prime minister. The President of the Republic and head of state is given a role of constitutional overseer as expressed in Article 5 of the constitution.1 Accordingly, the President has a duty to protect the constitution and the state by ensuring the respect of the former and the continuity of the latter. To this effect, the President is tasked with guaranteeing national independence, territorial integrity, respect of treaties, and good functioning of public authorities. He is to achieve this through informal arbitration. Finally, for the first presidential mandate, the President is elected by indirect elections.

All in all, the description above indicates a parliamentary system. To engineer constitutional change amounting to a regime change one would have expected an ambitious programme of constitutional reform. In reality, this constitutional transformation was largely achieved through a complex nexus of interpretations, constitutional conventions, and political practices. First, de Gaulle assumed a leadership role and sought to increase his formal decision-making powers. Secondly, he created an expectation that the prime minister be primarily accountable to the President of the Republic. Finally, de Gaulle organized referendums repeatedly to elicit electoral legitimacy and support for his policies.

16.2.1 Re-defining the Role of the Presidency

The election of de Gaulle as the first President of the Republic was a determining factor in the subsequent interpretation of this institution’s role. First, de Gaulle was elected on a clear political mandate to ‘resolve’ the Algerian war of independence. Secondly, he had always made clear his constitutional views regarding the role to be ascribed to the President of the Republic. Finally, de Gaulle had a personal legitimacy that transcended that granted by the indirect electoral system. In reality, politicians were willing to go along with de Gaulle and his ideas in the circumstances but planned to revert to the parliamentary politics they favoured once the crisis over.

From the start, de Gaulle assumed the mantle of government. He appointed ‘his’ prime minister, Michel Debré who had been a political ally since 1943. He was Minister of Justice in de Gaulle’s (last) government of the Fourth Republic and consequently oversaw the drafting of the 1958 constitution. While de Gaulle determined largely ‘the policy of the Nation’, Debré supported, implemented, and complemented well the action and decisions of the President of the Republic. Their relationship would determine the relationship of all presidents of the Republic and prime ministers for the future. Furthermore, in the first government of the Fifth Republic, ten of the ministers were not Members of Parliament, signalling the government’s distance from the legislature.

To this day, the text of the 1958 constitution allocates the powers necessary to govern the country to the prime minister and the government. According to Article 212 of the constitution, the prime minister has key governmental duties: he directs the actions of the government, ensures the implementation of legislation, and is responsible for national defence. To fulfil his governmental mission, he is granted a general regulatory power. As for the government, Article 203 specifies that it decides and leads on national policies and that it has both the administration and the army at its disposal. The constitution places firmly the powers and tools of policy-making in the hands of both the government and its prime minister.

For his part, the President of the Republic benefits from powers many of which are granted to heads of state in parliamentary regimes: appointment of the prime minister; dissolution of Parliament; right of message to Parliament; right to trigger a constitutional review and appointment of three of the nine members of the Conseil Constitutionnel (the French equivalent of a constitutional court); right to grant pardons; and extensive powers in circumstances of national emergency. In addition to these autonomous powers, the President of Republic has a number of shared powers: appointment of the government; appointment to top civil service and army positions; presidency of the Council of Ministers; endorsement of the secondary legislation debated in the Council of Ministers; right to request an additional reading for a bill voted by Parliament; and the enactment of bills adopted by Parliament. In addition, the President is the commander in chief of the armed forces and he is responsible for diplomacy and international relations.

While these wide-ranging powers match the role of the President of the Republic contained in Article 5 of the constitution, none is sufficient to govern. Through constitutional interpretation, de Gaulle established in practice a President of the Republic who leads the government (and the country) and takes key policy decisions.

16.2.2 Transforming the Constitutional System of Accountability

According to Article 20, the government is responsible to Parliament. However, de Gaulle created a practice, now recognized as a constitutional convention (J-E Gicquel and J Gicquel 2018), of responsibility of the Prime Minister to the President of the Republic: not only is the Prime Minister appointed by the President of the Republic but he is also dismissed by him. In doing so, de Gaulle profoundly transformed the system of constitutional accountability: this new accountability competes with (and to some extent takes precedence over) the responsibility of the Prime Minister to Parliament. This additional mechanism may strengthen the leadership position of the President of the Republic, but it has the unfortunate effect of diminishing the power of Parliament further.

16.2.3 Acquiring Electoral Legitimacy

While the indirect election of December 1958 gave de Gaulle little electoral legitimacy, he benefitted from significant personal legitimacy. Furthermore, he ensured popular support by organizing referendums throughout his presidency on key policy issues: namely the independence of Algeria and constitutional reforms. Four of the nine referendums of the Fifth Republic took place during his presidency. Not only did he give a voice to the sovereign people, but he also strengthened his electoral legitimacy.

On 28 October 1962, a referendum endorsed the proposal for a constitutional reform to have the President of the Republic directly elected by universal suffrage. This is both the culmination of de Gaulle’s transformations and the turning point of the regime. This reform ensured that future presidents of the Republic would benefit from the legitimacy necessary to continue de Gaulle’s presidential reading of the constitution.

As a consequence of these constitutional interpretations, practices, and reforms, de Gaulle remodelled the role of the President of the Republic, redesigned the constitutional processes of political accountability, and sealed this transformation of the regime by ensuring that all Presidents of the Republic would be directly elected. Later reforms of the constitution have confirmed and arguably strengthened these choices. Thus, the ‘new regime’ emerged in 1962 with three main characteristics: presidential leadership, a system of dual accountability, and direct elections of the President. Not surprisingly these characteristics are at the core of the debate regarding the definition of semi-presidential regimes.

16.3 The Difficult Identification (and Definition) of Semi-Presidential Regimes

One political system, especially one as unusual as the French, does not make a model or a prototype; for one thing, it could not account for the considerable variations between semi-presidential regimes (Elgie 2009). Still, the constitution of the Fifth Republic and its practice enabled Professor Maurice Duverger to contemplate the possibility that the French system had evolved into a different and as yet unidentified regime. It led him to advocate the recognition of a new ‘semi-presidential regime’ in 1978 (Duverger 1978).

16.3.1 Duverger and the Identification of a New Regime Type

According to Duverger, seven Western countries exemplified a type of political regime that had yet to be identified. Finland, Austria, Portugal, Iceland, Ireland, France, and the defunct Republic of Weimar had all made the choice of a dual executive with an elected President of the Republic and a Prime Minister as head of government. Relying upon a comparative study of the constitutions and constitutional practices of these countries, Duverger demonstrated that these systems were not ‘corruptions’ of either parliamentary or presidential regimes, but formed a separate category that he labelled semi-presidential regimes. Later in the work, he analysed the various political transformations of the French regime and drew a careful picture of the emergence and practices of this semi-presidential regime. In doing so, Duverger put forward the components that make semi-presidential regimes distinct: it combines a directly elected President of the Republic, benefitting from important constitutional powers, with a Prime Minister and government collectively accountable to Parliament (Duverger 1978, 30). Duverger returned to this definition in his seminal 1980 article (Duverger 1980): for a regime to be considered semi-presidential, the constitution must have a President of the Republic who is elected with universal suffrage and who has quite important powers, and a Prime Minister and government with executive powers that has the support of Parliament (even if only tacitly).

While Duverger is credited with the identification of semi-presidential regimes (Elgie 2009), it is important to understand that this recognition was and remains contested in and outside France (Bahro, Bayerlein, and Veser 1998).

16.3.2 Rejection and Questioning

In France, many academics still question the accuracy of the semi-presidential label for the French political system. Thus, Gicquel always asserted that the French regime was unique and better called ‘presidentialist’ to capture the reality of its all-powerful President (J-E Gicquel and J Gicquel 2018, 565); Duhamel specifies that the Fifth Republic is a unique ‘presidentialist’ democracy that borrowed from parliamentary, presidential, and semi-presidential systems (Duhamel 2008). As for Cohendet, she argues that the semi-presidential description seeks to justify the presidential usurpation of power, while in fact the regime is no more than a sub-category of parliamentary regime (Cohendet 2017, 447). Finally, Lauvaux asserts that the French political system may be ‘presidentialist’ in practice but is parliamentary by law (Lauvaux 2002, 1). Therefore, for many French academics, the hyper-presidential practice of the Fifth Republic is an obstacle to the recognition of the semi-presidential label. The latter is accused of failing to capture the essence of the regime (by disregarding its uniqueness) and of legitimizing a contested presidential interpretation (by hiding the real extent of the presidential power grab). At best, this label brings no analytical insights to the debate and at worst, it hinders future constitutional developments to curb presidential powers and frame their accountability. Beyond asserting the inadequacy of the semi-presidential label for the French system, these criticisms may be seen as undermining the definition and even validity of this regime type. They certainly echo issues canvassed in the international literature regarding the identification and definition of semi-presidential regimes.

Indeed, commentators further afield have criticized Duverger’s semi-presidential label because they do not agree with his definition of the regime (Sartori 1997, ch. 7), question the characteristics chosen for its identification (Elgie 1998), or contest the list of countries recognized as such (Shugart and Carey 1992, 71). In fact, the important international literature attempts to define, analyse, criticize, and assess this regime type with many commentators putting forward their definition and criteria for the identification of semi-presidential regime. This effort is key as it determines both the theoretical and operational value of the classification. At a theoretical level, the recognition of semi-presidential regimes should serve to enrich analytically the previously binary classification of political regimes. At an operational level, a better understanding of semi-presidentialism will drive the normative content, shape the distribution of power, and inform the institutional design of the constitutions that aim to implement this regime type. It will also frame their assessment and its delineation. In view of the spread of semi-presidentialism around the world, this is a significant endeavour.

16.3.3 The Search for an Operational Definition

The identification of semi-presidential regimes rests largely on adopting a definition that includes the key characteristics of this regime type. Although there have been many suggestions, consensus on this question remains rather elusive. While the need for a separate semi-presidential regime is generally recognized, the definition coined by Duverger has few followers. For instance, Shugart and Carey while renaming the regime premier-presidentialism, accepted Duverger’s tripartite definition (Shugart and Carey 1992, 23; Shugart 2005). By contrast, Sartori produced a definition that aimed to capture the reality of this new regime by isolating its key traits. He rejected the characterization of the regime as an alternation between presidential and parliamentary readings and instead argued that the executive’s dual authority structure, the flexibility and shift of the power distribution between the two authorities, capture the essence of this regime. For this reason, the definition that he provides is rather complex and cumbersome (Sartori 1997, 131):



(i) The Head of State (President) is elected by popular vote—either directly or indirectly—for a fixed term of office.

 (ii) The Head of State shares the executive power with a Prime Minister, thus entering a dual authority structure whose three defining criteria are:


 (iii) The President is independent from Parliament, but is not entitled to govern alone or directly, and therefore his will must be conveyed and processed via his government.

 (iv) Conversely, the Prime Minister and his cabinet are President independent in that they are parliament-dependent: they need the support of a parliamentary majority—this support is indicated by a vote of confidence and is withdrawn by a motion of censure.

 (v) The dual authority structure of semi-presidentialism allows for different and shifting balances of power within the executive, under the strict condition that the ‘autonomy potential’ of each component unit of the executive does subsist.





The definitions of Sartori and Duverger encounter specific problems. These authors’ analyses and definitions are strongly influenced by the French constitution and its presidentialist practice. Also, both require a complex assessment of a regime’s institutional practice before deciding on its semi-presidential nature. Sartori’s definition, although regularly cited, is never used and Duverger’s definition has been streamlined further (Elgie 2011, ch. 2). Elgie reflected that such a definition needed to be concise, easy to apply, and to rely exclusively on constitutional provisions. The latter would avoid the (subjective) assessment of constitutional practice and remove a potential endogeneity bias. Thus Elgie’s definition addresses issues that arguably undermined the previous attempts; it concentrates on the dual executive, a key trait of semi-presidential regimes. It is the most commonly cited (Elgie 1999, 13):

A semi-presidential regime may be defined as the situation where a directly elected fixed-term President exists alongside a Prime Minister and cabinet who are (collectively) responsible to the legislature.

However, there are drawbacks to this definition. First, it establishes a very wide delineation of semi-presidentialism that includes a rather large and disparate range of regimes with some commonly classified under other labels (for instance Ireland is regarded to be a parliamentary regime), thus undermining the coherence and utility of the definition. Secondly, in view of their limited number, the constitutive attributes chosen to shape the definition should all be relevant and operational. However, Tavits found that the choice of the direct or indirect elections does not reflect the activism of presidents in semi-presidential regimes (Tavits 2008), thereby undermining Elgie’s choice of direct elections. Thirdly, the exclusive reliance on the formal constitution conceptualizes semi-presidential regimes divorced from constitutional reality. Not only does this reflect a debatable and strictly formal understanding of constitutions and constitutionalism but more importantly, it ignores one characteristic of semi-presidential regimes: the instability of the practice of power distribution between President and Prime Minister, in particular the occurrence of ‘cohabitation’ in this regime type. Indeed during cohabitation periods, the President originates from a different political party than the one(s) making up the parliamentary majority, and sees both the president’s role and powers curtailed in favour of the Prime Minister. In France, while the formal constitution remains the same, the constitutional practice transforms the material constitution and triggers a parliamentary reading that has the Prime Minister leading the government independently of the president. Consequently, Elgie’s definition does not really capture this common trait of semi-presidential regimes and makes their identification all the more difficult.

16.3.4 Designing Another Classification

While the debate concerning the definition of semi-presidential regime is ongoing, the work undertaken by Shugart and Carey has led to questioning the tri-partite classification that results from the recognition of this new regime (Shugart and Carey 1992). Although they do not dispute that there are hybrids or mixed systems beside ‘pure’ application of the presidential or parliamentary systems, they question the merit of an all-encompassing semi-presidential label. Instead they identified two hybrids: president-parliamentary and premier-presidential regimes. Both share a number of characteristics: the popular election of the president, the dual executive structure and the collective accountability of government to Parliament. However, according to Shugart and Carey, those two hybrids are quite dissimilar in the way accountability is organized: in premier-presidentialism, the government can only be dismissed by Parliament (Shugart and Carey 1992), while in the president-parliamentarism, the President appoints and dismisses the government, i.e. the government is responsible to the President and largely independent from Parliament (Shugart and Carey 1992, 24). They identify semi-presidentialism with premier-presidential regimes only (Shugart and Carey 1992, 23).

While this categorization answers a need to understand and organize hybrid regimes better, it has shortcomings. First, delineating the divide between premier-presidential and president-parliamentary regimes through the sole dismissal of ministers seems rather slim a characteristic to perform such a pivotal role. Secondly, introducing a divide that cuts through the organization of accountability more generally, seems a contestable choice. If one takes the example of the French Fifth Republic, the practice of this regime should place it firmly in the category of president-parliamentarism (rather than premier-presidentialism as stated by Shugart and Carey). As explained above, the regime change that took place at the beginning of the Fifth Republic engineered a transformation of the accountability mechanisms and made the Prime Minister (and arguably the government more generally) accountable to the President. There is no doubt that French Presidents consider that they have the right to dismiss ‘their’ Prime Minister and many have exercised it: for instance, Pompidou dismissed Chaban-Delmas in July 1972 and replaced him with Messmer and Mitterand dismissed Cresson in April 1992 and replaced her with Bérégovoy. Only in a cohabitation period, will the President be unable to avail himself of this power. From this, it is tempting to argue that the strict separation between the two types of regimes may be misconceived. Not only do they share a large number of characteristics but the processes and practices of accountability are likely to be much more varied and unstable than assumed by Shugart and Carey. In France, accountability and its practice will reflect the political power of the President. Indeed, the practice of the French Fifth Republic could be said to come closer to reflecting premier-presidentialism during cohabitation periods and president-parliamentarism the rest of the time.

Discussions concerning the definition of the new regime and its classification were influenced markedly by the ongoing debate on the effects of constitutional design and its impact on democratic performance. At the time of the emerging identification of semi-presidentialism, the comparative assessment of parliamentary and presidential regimes was underway and tended to conclude that parliamentary regimes were more likely to foster democratic resilience (Linz 1994, vol. 1). Unsurprisingly, questions were also raised as to the democratic credentials of semi-presidential regimes. While the exclusive reliance on constitutional provisions for the definition of semi-presidential regimes aimed to make this assessment easier and more objective, it arguably compromised it.

16.4 Semi-Presidentialism: A Tentative Assessment

From the beginning, the question of the regime’s assessment has been at the centre of the discussion of semi-presidentialism. For one thing, the debate on the respective advantages of parliamentary versus presidential systems that rumbles on today was taking a serious turn when semi-presidentialism came of age in the 1990s. Indeed the debate was partly driven by the need to offer solutions to countries from Central and Eastern Europe that were planning their democratic transition and needed to draft new constitutions. In turn, this triggered a renewed interest in the relation between institutional design and democratic performance. As the process of democratization soon extended to other parts of the world, the efforts of this ‘new institutionalism’ (March and Olsen 1984) were particularly topical.

Linz inaugurated this assessment of political regimes by investigating which of the presidential or parliamentary forms of government were more likely to foster, deliver, and protect democracy (Linz 1994). While for reasons of space, it is not possible to rehearse all of Linz’s arguments, two are particularly relevant to the assessment of semi-presidential regimes: Linz’s findings led him to postulate that parliamentary systems are more likely to foster and safeguard democracy and that a transition to democracy is more difficult to achieve under a presidential regime. Importantly, not only is Linz’s scepticism of presidentialism shared by the wider academic community (Lijphart 2004, 109), but, Linz’s analyses have been applied, where relevant, to semi-presidential regimes. Overall, the academic community makes a rather negative assessment of semi-presidential regimes with the exception of Sartori (Cheibub and Chernykh 2009). Bearing this in mind, the perceived advantages and drawbacks of semi-presidential regimes are presented below. This will be followed by the more recent assessment of the performance of semi-presidential regimes sub-types (Elgie 2011).

16.4.1 Some Perceived Advantages of Semi-Presidentialism

The literature recognizes two main advantages to semi-presidentialism.

First, Sartori argued that the dual executive structure could help foster a practice of power sharing between President and Prime Minister, especially when there were competing parties or divergent interests to accommodate within the constitution. For some countries, this could facilitate transition to democracy and the acceptance of this process by different stakeholders (Sartori 1994, 109). For example, Portuguese drafters sought inspiration from semi-presidentialism to craft a constitution that would give a role to the military in the process of transition. The President of the Republic Eanes was himself a former army general and the Council of the Revolution of the 1976 constitution gave the army a voice and a stake in the democratic transition. Similarly, the choice of a dual executive in Poland was meant to allow power-sharing between Solidarity and the communist party.

Secondly, Linz and Sartori have argued that the semi-presidential regime could play an important intermediate role between the two ‘pure’ regime types of parliamentarism and presidentialism. For instance, Linz noted that the move away from a presidential regime (to a parliamentary one) is particularly fraught with difficulties and had never been successfully attempted. Consequently, he suggested that semi-presidentialism provided a useful stage in this process (Linz 1994, 68). Similarly, Sartori argues that mixed systems may be better that pure regime types. Not only does he postulate that the semi-presidential regime is better than the presidential one but that semi-presidentialism is useful when moving away from pure presidentialism and pure parliamentarism (Sartori 1997, 136).

16.4.2 Some Drawbacks of Semi-Presidentialism

As mentioned above, the literature until quite recently had not tended to provide a separate and robust assessment of semi-presidential regimes. Many of the drawbacks of semi-presidential regimes (but not all) were first ascribed to presidential ones.

For instance, Ackerman and Skach have warned that popular election of the President in semi-presidential regimes has contributed to the personalization of politics in those countries (Ackerman 2000, 663; Skach 2007, 98). This contemporary focus on the person, character, and qualities of the candidates themselves rather than their political agenda is particularly clear in those countries with semi-presidential regimes (Pierce 2012).

Also Lijphart warns that presidents in semi-presidential regimes can become even more powerful than their counterparts in presidential ones. For instance, he notes that in France, there have been periods of hyper-presidentialism during which the French president, supported by a parliamentary majority, is able to exercise more power than most presidents in presidential regimes (Lijphart 2004, 102).

Furthermore, Skach has questioned whether semi-presidentialism may carry an inherent threat of evolving into an authoritarian regime (Skach 2007, 99). Semi-presidential constitutions often give the President the means for establishing a constitutional dictatorship: a strong electoral legitimacy, autonomous presidential powers (particularly in national emergencies), and the absence of direct parliamentary accountability over the actions of the President all facilitate this drift. Arguably, this tendency was evidenced in de Gaulle’s early practice of the 1958 constitution with a controversial use of the constitution’s emergency powers in 1961 and the organization of two referendums to amend the constitution that did not comply with the constitution’s amendment procedure (allowing Parliament to be by-passed).

Linz was the first to express serious concerns regarding the choice of a dual executive. This institutional structure does not necessarily lead to crises or even tensions between the two office-holders but it may. If it happens, the resolution of disagreements between President and Prime Minister will be time-consuming and contingent upon a number of variables. It will likely depend on the relationship the two office holders entertain, their (perceived) respective legitimacy, the constitutional allocation of power, the previous constitutional practice, the strength and composition of the parliamentary majority, the timing of the presidential and parliamentary elections, etc. In fact, serious tensions have been known to arise between President and Prime Minister, even when they originated from the same majority: disagreements between Chirac and Giscard d’Estaing culminated in Chirac resigning in 1976. A strained or difficult relationship between the two heads of the executive in France is normally resolved by recognizing the legitimacy and precedence of the president, but this is not a universal solution. Furthermore, the dual executive can lead to instability in the allocation of power between Prime Minister and President as happens in periods of cohabitation. Indeed, the cohabitation phenomenon has been experienced in several semi-presidential systems. For instance, the first directly elected President of Poland, Walesa, experienced some rather tense periods of cohabitation (and a few crises) during his presidency. This experience led to limiting a number of presidential powers in the 1997 constitution and to move to a premier-presidential form of semi-presidential regime (Wiatr 2000).

Linz and Skach warn that semi-presidential regimes can run into further political difficulties arising from their dual legitimacy (Linz 1997, 11; Skach 2007). With both the first chamber and the President of the Republic elected by direct universal suffrage, the political competition can become tense, particularly in the event of a divided minority government. The absence of a stable parliamentary majority to support either the President or the Prime Minister is likely to lead to governmental instability, political vacuum, and could open the way to the unconstitutional use by the presidency of its powers.

The final drawback to be discussed is not really canvassed in the literature: the relationship that semi-presidentialism entertains with constitutionalism. First, the flexibility of constitutional practices within a single semi-presidential regime may be a characteristic of this regime type but arguably it creates an obstacle for constitutionalism. If, on reading the constitution, one cannot predict at least in outline the overall balance of power, the roles of key constitutional actors, or even identify the main traits of the political regime, then arguably the formal constitution has failed in its democratic mission of determining the powers, behaviour, and accountability of political actors and institutions. While it is widely recognized that formal constitutions are supplemented to different degrees by political practices, conventions, constitutional interpretations, court judgments, etc. so as to form the material constitution, the instability of constitutional practices and distribution of power that is one important characteristic of semi-presidential regimes gives precedence to the informal, political, and interpretative elements of this constitution. One cannot help wondering whether for the purpose of constitutionalism (not to mention the rule of law) it is opportune to make a virtue of uncertainty and informality in this way. For instance, in France, two opposite interpretations of the 1958 constitution exist successively: the presidential interpretation where a directly elected president, supported by a parliamentary majority, leads the government relying upon many of the (formal) Prime Minister’s powers to do so (while immune from any political accountability) and the parliamentary interpretation or cohabitation with a Prime Minister chosen from and supported by the parliamentary majority and leading the government (the President now in the opposition and taking a limited part in policy-making). Not only these two different constitutional readings come alive under one single formal constitution, but this quasi-regime change has adverse consequences: first, the accountability framework was created for a parliamentary regime. While it is appropriate during cohabitation periods, there is no adequate accountability of the President during the (prevalent) presidential periods. The absence of a robust accountability of the presidency despite the long periods of presidential dominance highlights the inadequacy of the present formal constitution (and the limitations of the material constitution regarding this accountability gap).

Furthermore, the need for the formal constitution to support the two divergent readings compromises the legibility of the text, introducing both ambiguity and uncertainty in key provisions. For instance, in Article 20, the government is said ‘to determine and conduct the policy of the Nation’, a decision-making role that is largely undertaken by the President during the presidential reading of the constitution. In 2008 when the constitution was amended comprehensively, it was decided that Article 20 should not be changed. It was feared that otherwise, this provision would no longer be able to adapt to a possible cohabitation and would precipitate a serious constitutional crisis. Consequently, the duality of constitutional readings has led to the need for ambiguity and uncertainty in the formal constitution, thereby undermining both constitutionalism and the rule of law’s basic tenets.

16.4.3 The Democratic Assessment of the Sub-Types of Semi-Presidentialism

More recently, attempts have been made to refine the assessment of semi-presidential regimes by analysing more closely the survival and democratic performance of the two sub-types: the premier-presidential and president-parliamentary regimes (Elgie 2011). An in-depth analysis undertaken by Elgie demonstrated what other commentators suspected: in similar contexts, democracy is more likely to fail in a president-parliamentary regime than in a premier-presidential one. Similarly, when the democratic performance of both sub-types are compared, premier-presidential regimes perform markedly better than president-parliamentary ones. There, the sub-types dichotomy throws a useful light for the assessment of semi-presidentialism.

16.5 Migration of Semi-Presidentialism

Reflection on the definition, identification, and assessment of semi-presidential regimes was necessary prior to depicting the spread of this regime type since its recognition by Duverger. Indeed, the regime may not have the historical credentials of either the parliamentary or presidential regimes but it has taken the world by storm: it is estimated that today over fifty constitutions (Elgie 2007, 8) or approximately 20 per cent (Cheibub 2007, 42) of the world’s constitutions are semi-presidential.

At first, semi-presidentialism did not migrate much: there was no uptake of this regime after the Weimar Republic or immediately after its emergence in France. A rapid migration of the semi-presidential regime was seen at the time of a particularly intense period of constitution-making in the 1990s. The end of the cold war led to the democratization of Central and Eastern Europe and to renewed demands for democracy around the world. This created a fertile ground for the rapid migration of semi-presidentialism.

16.5.1 Decolonization of Former French Colonies: The Avoidance of Semi-Presidentialism

The adoption of the 1958 constitution was contemporary to the process of French decolonization in Africa. For this purpose, the constitution established the French Community.4 As preparation to decolonization, colonies were to adopt separate constitutions and given considerable autonomy. Through this process, the provisions of the 1958 constitution were widely copied with many constitutions introducing a similarly constrained parliamentary system. By 1960, all former colonies (except Algeria) had become independent and many countries took this opportunity to amend their constitutions, move to a presidential system and transfer all executive power to a President of the Republic (Reyntjens 1986). Consequently, the dual executive was the one characteristic of the French constitution that was not copied over: only Senegal and Congo-Leopoldville, the former Belgium colony, made this choice and these regimes lasted until 1963 and 1966 respectively (Conac 2007).

While the choice of a specific political regime is unlikely to ever explain the failure (or success) of democratic transition, institutional design may contribute to this failure by creating a terrain of political instability and even crisis. It is noticeable that in both Senegal and Congo-Leopoldville, severe political crises erupted between the Prime Minister and the President of the Republic. In Senegal, the crisis between Prime Minister Mamadou Dia and President Leopold Senghor resulted in the abolition of the prime ministerial office in 1963. In Congo-Leopoldville, the political crisis that developed between Prime Minister Lumumba and President Kasa-Vubu, resulted in a severe leadership crisis with the President dismissing the Prime Minister in September 1960. While the country’s wider circumstances, the repeated interferences of both Belgium and the US and the assassination of Lumumba in 1961 would be enough to compromise the viability of any democratic regime, the choice of semi-presidentialism will also have contributed to the ultimate rise of Mobutu to power.

16.5.2 A Limited ‘Migration’ of the Semi-Presidential Model

Once the intense constitution-making of the decolonization period had passed, semi-presidentialism was only resorted to occasionally during the 1970s and 1980s. While Europe was home to the largest concentration of stable semi-presidential regimes, only Portugal was added to this list over the period. After the revolution of April 1974 that swept away the dictatorial regime of Gaetano, the drafters believed that a constitution based on the French semi-presidential regime would serve to avoid the political instability prevalent in the early twentieth century (Varol 2013). It would also facilitate transition to democracy by accommodating better the constitutional role given to the military (Varol 2013).

Outside of Europe, Burkina Faso (1970 and 1978), Sri Lanka (1978), Peru (1979), Haiti (1987), Tunisia (1988), and Algeria (1989) all adopted semi-presidential constitutions, with Senegal returning to this regime in 1970.

This form of regime may have been successful in achieving democratic transition in Portugal and the return to multi-party politics in Senegal, but the Sri Lankan constitutional reform of 1978 has facilitated the emergence of a hyperpresidential regime (Venugopal 2015) and has contributed to the excesses of the Rajapaska presidency (2005–15) and the recent constitutional tensions. While the nineteenth amendment of the constitution adopted in 2015 imposed limitations upon the presidency, tensions between President Sirisena and Prime Minister Wickremesinghe became so serious that in October 2018, the President attempted a constitutional coup by replacing Wickremesinghe with Rajapaska, the former President of the Republic. Also, while Sirisena came to power with promises of constitutional reforms (such as the introduction of some power sharing with the Tamil minority), none have been passed. Similarly, the semi-presidential regime introduced by the 1970 constitution in Burkina Faso was to support the military rule of Lt. Colonel Lamizana; and while the 1978 constitution was meant to mark the return to multi-party politics, it was discarded with the army taking power again in 1980.

Despite these rather mixed results, the semi-presidential regime spread rapidly and widely during the next decade.

16.5.3 The End of the Cold War and the Rapid Spread of Semi-Presidentialism in Europe

The end of the cold war triggered a return to a major interest in constitutionalism and constitutional design. Indeed, the rise (and rapid spread) of semi-presidential regimes during the 1990s was triggered by the wave of democratization in and outside of Europe that followed the fall of the Berlin wall.

Over the period, a majority of new democracies in Central and Eastern Europe adopted semi-presidential constitutions (e.g. Poland, Croatia, Macedonia, Slovakia, Lithuania, Bulgaria, Romania, Slovenia, and Ukraine). Indeed, semi-presidentialism is the most common regime type in the region today. Even the ‘new’ Russian federation implemented a semi-presidential system in 1993. Drafters in the new European democracies were not persuaded to adopt a presidential regime along the US model. Instead they looked to the German and French systems for inspiration to shape their future constitutions along the lines of either a parliamentary or semi-presidential system. Semi-presidentialism was understood to address government instability and weak parliamentary coalitions and to organize a better institutional balance (Frison-Roche 2005).

In addition, the choice of semi-presidentialism reflected a more indigenous rationale. For instance, in an early democratic move, Poland’s choice of semi-presidentialism was largely determined by the 1989 Round Table negotiations between Solidarity, the Catholic Church, and the Communist party. The resulting political agreement prescribed the introduction of a strong presidency that was to go to General Jaruzelski in the first instance. It was envisaged that in time the President would be directly elected. The need for a dual executive sealed the choice of semi-presidentialism. This regime was confirmed later by the 1997 constitution, despite commentators having argued that the dual executive engendered serious instability in the early years of the regime and delayed democratic consolidation (McMenamin 2008, ch. 8).

In Lithuania, the choice of semi-presidentialism for the 1992 constitution arose from a political compromise between right-wing parties that favoured a presidential regime (and strong presidency) and the left-wing parties that favoured a parliamentary one (Krupavicius 2008). These positions were informed by history: during the inter-war period, Lithuania had experienced a successful parliamentary democracy with the 1922 constitution until a military coup in 1926 led to the authoritarian regime and presidency of Smetona. In all likelihood, semi-presidentialism seemed a workable solution to transcend those experiences and pave the way to democracy.

Finally, Slovakia had made the opposite choice and adopted a parliamentary regime before enacting a constitutional amendment in 1999 and moving to semi-presidentialism. This constitutional reform was an attempt to resolve the four-year conflict arising from the cohabitation between Prime Minister Merciar and President Kovac (1994–98). The constitutional reform introduced direct elections of the President and clarified as well as curtailed many presidential powers. This move aimed to facilitate the emergence of an impartial presidency to combat the democratic regression observed in the early days of the regime.

16.5.4 The End of the Cold War and the Demands for Democratization in the Global South

With the end of the cold war, states were now encouraged to meet the growing demands of ‘the Global North’ and international and regional organizations for democracy, ‘good governance’, and respect for human rights (Reyntjens 1991).

Thus the European process of democratization of the 1990s rippled far and wide and semi-presidentialism, then on the ascendant, migrated on the wave of this demand for democracy and constitutionalism. A significant number of countries established semi-presidential regimes: Angola, Burkina Faso, Burundi, Cap Verde, Central African Republic, the Republic of Congo, the Democratic Republic of Congo, Guinea Bissau, Madagascar, Mauritania, Mozambique, Namibia, Niger, Sao Tome & Principe, Senegal, and Tanzania.

This rapid migration of semi-presidential regimes, gives rise to serious questions in and of itself. Comparative lawyers are particularly concerned with the migration of constitutional concepts and try to warn and guard against potential adverse effects (Choudry 2006). Curiously there has not been much debate of the potential problems that this rapid spread of semi-presidentialism might be storing for the future. The process of this migration is also concerning: the migration of a political regime should be undertaken with particular care in view of the content and impact this species of migration will have. Also, the 1958 constitution has tended to exert a strong influence upon this migration of semi-presidentialism. However, the French Fifth Republic has embedded a hyperpresidential version of semi-presidentialism that does not constitute a balanced ‘model’ for the purpose of migration, especially in the context of democratic transition. Finally, relying on a constitution where semi-presidentialism was largely introduced through practice rather than the formal constitution is problematic: while the text will travel easily, the practice is less likely to do so thereby potentially compromising the migration’s success. For instance, as explained above, the drafters of the 1958 constitution granted autonomous regulatory powers to the government as part of the original ‘constrained’ parliamentary framework. However, these autonomous powers are rarely used in France and should not be part of the semi-presidential ‘package’. However, the Portuguese, Algerian, and Tunisian semi-presidential constitutions (to name but a few) grant similar powers to their Executive: evidence that the constitutional provision migrated instead of the practice.

16.6 Semi-Presidentialism: Beyond the Executive-Legislative Relationship

Semi-presidentialism is a concept that was first elaborated through academic debates. Academia’s interest in the identification and taxonomy of semi-presidential regimes and in the assessment of their democratic performance has shaped the literature: it has tended to focus on the executive, its dual character, the powers and relationship of the two office holders, and the relationship of the executive with Parliament. This has also driven the agenda of constitution-making and reform. There is a concern that this narrow focus may be detrimental to the practice and evolution of semi-presidential regimes. From the French experience, it is possible to identify three aspects of this regime type that would benefit from further study: the role of constitutional review, the accountability of the (dual) executive, and the relationship of the executive with the administration.

16.6.1 The Presidency and the Rise of Independent Constitutional Review

As mentioned previously, the President of the Republic is tasked with protecting both the state and the constitution. He is given legal tools to fulfil this mission: if in doubt, he can refer a bill (Article 61§1) and a treaty (Article 54) to the Conseil Constitutionnel for review. The President’s involvement with constitutional review does not stop there: he appoints three of the institution’s nine members and is entitled to become a member as of right at the end of the presidential mandate.

Also, in periods of national emergency, the President can take all necessary measures required by the circumstances (Article 16);5 The Conseil constitutionnel controls the President’s use of Article 16.

Arguably, de Gaulle was never the impartial protector depicted by the constitution. From 1962, he had become in effect the leader of the majority party. Since then, this impartial role has remained largely dead letter. Giscard d’Estaing, Mitterrand, Chirac, Sarkozy, Hollande, and Macron all served as leaders of their respective political parties shortly before being elected President of the Republic on the strength of their affiliation. In these conditions, it is difficult for them to rise above (all) political parties and deliver fully on the aims of Article 5. In turn, this presidential practice created a constitutional vacuum that enabled the Conseil constitutionnel to transform itself into a constitutional court and a guardian of the constitution and fundamental rights.

Consequently, the presidential interpretation of the constitution is partly responsible for the rise of independent constitutional review in France. The question arises as to whether this parallel transformation indicates a significant involvement of constitutional courts in semi-presidential regimes. A close analysis of the role of constitutional courts may help identify new characteristics of this regime type. For instance, a study of the relationship that the constitutional courts entertain with the presidency and the dual executive would help establish the extent to which constitutional courts regulate the dual executive and uncover whether this relationship changes depending on the role assumed by the President of the Republic. In any event, this study may deliver a better understanding of semi-presidential regimes. Therefore, it would seem appropriate to suggest that the focus of the literature on executive and legislature be widened to include constitutional courts. In turn, this may contribute to a better understanding, definition, and taxonomy of this regime type.

16.6.2 A More Tailored Accountability Framework

The organization of both political and legal accountability is key to the design of a successful accountability framework in any regime. With regard to political accountability, despite the role played by collective responsibility in the identification and taxonomy of semi-presidential regimes, the literature has shown little interest in the organization and regulation of the dual executive’s responsibility. Moreover, there has been little reflection on designing an accountability framework that fits the specific institutional structure of semi-presidential regimes. Although hyperpresidentialism is not common to all semi-presidential regimes, the French experience can still serve to highlight the impact that an inadequate system of presidential accountability has on this regime. French debates show that this accountability deficit undermines the regime’s legitimacy and may threaten its continuity in the long run.6 To ensure the sustainability of semi-presidential regimes, more thought should be given to an accountability framework that does not simply borrow from the toolbox of parliamentary systems, as this is unlikely to deliver an effective accountability of the presidency.

Political accountability of the executive has long been unsatisfactory in France, and may explain the emphasis on legal accountability and the early rise of a system of dedicated administrative courts, separate from the ordinary court system. Not only have the administrative courts reviewed the legality of administrative decisions long before the present semi-presidential regime, but they created a system of administrative law that became the cornerstone of French public law and introduced a control regime that redeemed partly the tendency to weak political accountability. French administrative justice emerged from the administration itself and gained its independence gradually. This account for the dual function of the Conseil d’Etat which serves as the independent supreme court of the administrative courts and acts as expert advisor to the government on draft bills and regulations. This also explains the choice of judicial personnel and its knowledge of public administration, many administrative judges having trained as top civil servants, and more often than not, having had experience of working in the administration itself. Thus, not only is the administrative justice system a key part of the wider accountability framework but it is positioned at the very heart of the Fifth Republic’s system of government. Therefore it is suggested that a reflection on administrative justice, its courts, its role, and its judges should be a pre-requisite to re-designing the system of accountability, especially as the organization of administrative justice varies considerably between the various countries and semi-presidential regimes.

16.6.3 Semi-Presidentialism, the Administration, and Elite Formation

Price, who debated with Laski the respective advantages of presidential and parliamentary regimes, highlighted the differences in the executive–administration relationship for both regime types (Price 1943). While parliamentary systems tend to establish a strict divide between ministers and the civil service, presidential systems allow the President to appoint the head of departmental agencies so as to secure the implementation of policies. Surprisingly, the literature on semi-presidentialism shows little interest in this topic even though the relationship between administration and the executive is likely to be idiosyncratic. In France, one finds a mixture of the two systems mentioned above: while the majority of civil servants are appointed independently on merit and required to act in strict neutrality, a few key civil service positions are ‘appointed at the decision of the Government’.7 Importantly, the French political elite formation pathway bridges the (top) civil service and political party leadership. A majority of political leaders (and certainly many ministers, Prime Ministers, and Presidents) were recruited to the top civil service from the Ecole Nationale de l’Administration (ENA, a prestigious higher education institution that trains top civil servants). The current President of the Republic (Macron) and the present Prime Minister (Philippe) are alumni of this institution and so were many other presidents (such as Chirac and Hollande), presidential candidates (such as Jospin and Royal) and ministers (such as Jospin, Fabius, and Balladur) whatever their political persuasion. This provides a pool of personnel with experience of administration, decision-making, and government more generally. However, the French elite and process of elite formation is heavily criticized in France (for the type of elite it creates, for its technocratic approach to decision-making, and for the politicization of the civil service). Whatever its shortcomings, this elite acts as a linchpin between the world of politics and the administration and does not require the change of civil servants that is seen in presidential regimes.

This explanation should not be read as a recommendation for importing this system of elite formation as part of an ‘improved’ semi-presidentialist package. It aims to increase our understanding of French semi-presidentialism and semi-presidentialism more generally: the ENA and top civil service route of elite formation improves the sustainability of the presidential reading of the French constitution as ministers and Prime Ministers can be appointed straight from the civil service by the President of the Republic. While they will have been rising through their chosen political party and may have gained government experience through various top civil service positions, some will be given their first ministerial portfolio before obtaining a seat in Parliament or even competing in parliamentary elections (e.g. de Villepin was appointed successively foreign secretary, interior minister, and Prime Minister by President Chirac without ever running for Parliament). This process has certainly allowed governments to be formed without relying on politicians emerging from the ranks of the parliamentary party, thus strengthening further the independence of the executive from the legislature; it is a key factor in ensuring the continuity of semi-presidentialism in France. Again a study of elite formation in other semi-presidential regimes may yield important insights for the understanding of this regime type.

Consequently, to undertake a more accurate depiction and assessment of semi-presidential regimes, it is necessary to widen the field of analysis as proposed above. This should be particularly relevant to inform the effort of constitution-making and reform in countries that rely or plan to adopt a semi-presidential regime.

16.6.4 Conclusion

Once it started to be accepted, semi-presidentialism spread quickly in Europe and round the world before a full assessment of this regime-type had really taken place. Indeed the debates in France and elsewhere should be a warning that this regime remains controversial. Thus, there is a real need for constitutional lawyers and political scientists to work together on the question of assessment and reform of semi-presidential regimes. This should help address the issues identified above and provide constitution-makers and reformers with a solid comparative assessment and a deeper understanding of this regime type. This would enable semi-presidentialism to correct its flaws and continue to be a viable option to decision-makers and reformers that wish to make use of it knowingly.
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1 Article 5: ‘The President of the Republic shall ensure due respect for the Constitution. He shall ensure, by his arbitration, the proper functioning of the public authorities and the continuity of the State.
He shall be the guarantor of national independence, territorial integrity and due respect for Treaties.’



2 Article 21: ‘The Prime Minister shall direct the actions of the Government. He shall be responsible for national defence. He shall ensure the implementation of legislation. Subject to article 13, he shall have power to make regulations and shall make appointments to civil and military posts.
He may delegate certain of his powers to Ministers.

He shall deputize, if the case arises, for the President of the Republic as chairman of the councils and committees referred to in article 15.

He may, in exceptional cases, deputize for him as chairman of a meeting of the Council of Ministers by virtue of an express delegation of powers for a specific agenda.’



3 Article 20: ‘The Government shall determine and conduct the policy of the Nation. It shall have at its disposal the civil service and the armed forces.
It shall be accountable to Parliament in accordance with the terms and procedures set out in articles 49 and 50.’



4 Title XII of the 1958 constitution.

5 See Art. 16 of the 1958 constitution: ‘Where the institutions of the Republic, the independence of the Nation, the integrity of its territory or the fulfilment of its international commitments are under serious and immediate threat, and where the proper functioning of the constitutional public authorities is interrupted, the President of the Republic shall take measures required by these circumstances, after formally consulting the Prime Minister, the Presidents of the Houses of Parliament and the Constitutional Council.
He shall address the Nation and inform it of such measures.

The measures shall be designed to provide the constitutional public authorities as swiftly as possible, with the means to carry out their duties. The Constitutional Council shall be consulted with regard to such measures.

Parliament shall sit as of right.

The National Assembly shall not be dissolved during the exercise of such emergency powers.

After thirty days of the exercise of such emergency powers, the matter may be referred to the Constitutional Council by the President of the National Assembly, the President of the Senate, sixty Members of the National Assembly or sixty Senators, so as to decide if the conditions laid down in paragraph one still apply. The Council shall make its decision publicly as soon as possible. It shall, as of right, carry out such an examination and shall make its decision in the same manner after sixty days of the exercise of emergency powers or at any moment thereafter.’



6 Assemblée Nationale XIVème Législature—Rapport n. 3100 du Groupe de Travail sur l’Avenir des Institutions—‘Refaire la démocratie’.

7 Decree no. 85–779 of 24 July 1985.








Chapter 17

Authoritarian Regimes


Po Jen Yap



17.1 Introduction

Democracy ebbs and flows. While the world witnessed a third wave of democratization that commenced in the 1970s (Huntington 1991), there are now early signs that this tide has crested and authoritarianism is on the march again (Huq and Ginsburg 2018). Some authoritarian regimes deploy ‘sham constitutions’ (Law and Versteeg 2013) that conveniently fail to describe the full powers of the state, and only pay lip service to the rights they expressly enshrine (Ginsburg and Simpser 2014). Others defy constitutions and laws blatantly, and rule by diktats and emergency decrees (Svolik 2012). A growing number engage in ‘stealth authoritarianism’ (Varol 2015) whereby anti-democratic agendas are concealed under the mask of formal law or practise ‘autocratic legalism’ (Scheppele 2018, 547) wherein strongmen legally use constitutionalism and democracy to destroy both.

Autocrats also come in all political stripes. From the right, we have Hungary’s Viktor Orbán; in the left flank, we see Hugo Chávez and Nicolás Maduro in Venezuela. Others like Recep Tayyip Erdoğan from Turkey and Vladimir Putin in Russia dress up their power grabs by appealing to their countries’ past glories and traditions—the return of the Sultan and the Czar (Pinker 2018, 201).

In this chapter, I shall seek to examine authoritarian regimes in relation to the configuration of political power/parties that is central to how autocracy is practised and sustained within the respective constitutional system. First, we will discuss dominant party democracies—semi-democratic regimes that have been ruled by the same dominant political party or coalition since the nation’s independence or transition to a new constitutional system. In such democracies, there are regular and free elections. But the hyper-incumbency of the ruling parties allow the government to control the political narrative and reconfigure electoral rules to stave off the opposition. Next, we will explore independent military democracies. In such democracies, the military is an independent branch of government and is not under the firm control of the civilian government. As a consequence, the country regularly oscillates between martial law and civilian rule; and even after civilian rule returns, the military retains a veto in defence of its core interests. Finally, we have the communist regimes, where elections are a sham, and all levers of state power—the executive, the legislature, the military, and the judiciary—are subjected to the singular control of the country’s Communist Party. These three regime types are not exhaustive of all the authoritarian configurations of power in the world, but they are the predominant ones in Asia, from which I will draw my case studies in this chapter.

17.2 Dominant Party Democracies

17.2.1 Singapore

Since gaining independence in 1965, Singapore has been governed by the same ruling party, the People’s Action Party (PAP). The state practises a variant of ‘authoritarian constitutionalism’ (Tushnet 2015), whereby the de facto permanent party consolidates both legislative and executive power, and makes all relevant public policy decisions in the country.

Singapore’s electoral system is unique insofar as it provides for both single-member constituencies and multi-member group constituencies in parliamentary general elections that have to be held at least every five years.1 Such multi-member group constituencies are known as Group Representative Constituencies (GRCs) and each GRC is formed by merging four to six single wards into one mega-constituency. The GRC model was first introduced, following a constitutional amendment in 1988, ostensibly to ensure racial diversity in Parliament as at least one team member must be from an ethnic minority. But the GRC system is widely perceived to be merely an electoral mechanism for the ruling PAP to ensure the election of new promising but unknown candidates with ministerial calibre by fielding them in GRC teams alongside party stalwarts with mass electoral appeal. And to further cement its political advantage, the ruling PAP regime strategically skews the political competition in its favour by re-drawing pre-existing electoral boundaries before every general election (Yap 2017, 26).

The government also exercises extraordinary control over the citizenry’s public expressive conduct. Foremost is its control over the print media. The Newspaper and Printing Presses Act requires a person to first obtain a licence before he or she can print, publish, or circulate a newspaper in Singapore and this licence can be refused or withdrawn by the Minister of Communications and Information at his or her discretion.2 Furthermore, any newspaper that publishes in Singapore must create two classes of shares, an ordinary share and a management share. Each management shareholder has 200 times the voting rights of an ordinary shareholder3 over any resolution relating to the appointment/dismissal of a director or any staff member of the newspaper company, and the former share type can only be owned by Singapore citizens or corporations that have been approved by the said minister.4 The Public Order Act requires an organizer of a public assembly, even if it is a demonstration by one person,5 first to obtain a permit from the Commissioner of Police; and licences for outdoor political protests are not granted in practice. Outdoor demonstrations organized by Singapore citizens in Speaker’s Corner—a small park—are exempted from these licensing requirements. Singapore’s particularly heavy-handed approach towards public expressive conduct is emblematic of the ruling party’s belief that ‘the concept of government by honourable men who…have the trust and respect of the population fits [Singapore] better than the Western ideas that a government should be given as limited powers as possible, and should always be treated with suspicion unless proven otherwise’.6

In view of the PAP’s overwhelming power, the Singapore courts have shied away from the constitutional invalidation of legislation and engage only in ‘retail rule of law, insuring that government obeys its own laws until it changes them’ (Shapiro and Stone Sweet 2002). Notably, when the government lost in a constitutional decision before the Court of Appeal in 1988 for the first and last time, the government swiftly overturned that decision via a series of constitutional and statutory amendments within a month of the judgment. In that seminal decision of Chng Suan Tze v. Minister of Home Affairs (1988),7 the Court of Appeal quashed the preventive detention orders issued under the Internal Security Act (ISA) against alleged Marxist conspirators on a technicality (Yap 2015) and also concluded in obiter that the ministerial discretion to detain personnel under the ISA would be subject to an ‘objective’ review by the courts. This decision proved to be sufficiently disquieting to the government, and subsequent statutory and constitutional amendments restricted judicial review in ISA cases to only narrow procedural grounds.

Since the government’s swift rebuke of the Singapore Court of Appeal’s perceived judicial overreach in Chng Suan Tze, the nation’s highest court has abstained from invalidating any legislation that comes its way. The mandatory death sentence for drug trafficking was upheld on the basis that the constitution does not expressly prohibit inhuman punishment, and ‘it would not be appropriate for [judges] to legislate new rights into the Singapore Constitution under the guise of interpreting existing constitutional provisions’.8 Judicial caning is also constitutional as the constitutional right to life and liberty had no application to ‘punishment to be imposed on a convicted person after trial’.9 Consensual sex between men remains a crime as the court’s constitutional duty is to ‘interpret statutes enacted by the legislature; it cannot amend or modify statutes’, 10 even though this anachronistic law was introduced into colonial Singapore by the British in 1938. The Court’s most progressive constitutional decision since Chng Suan Tze may be when it determined that the Prime Minister had a constitutional duty to call for a by-election within a ‘reasonable time’11 when a casual vacancy arose. Unfortunately the Court reduced the force of this decision by conceding that the Prime Minister ‘could justifiably take into account matters relating to policy…[and] it is impossible to lay down the specific considerations or factors which would have a bearing on the question as to whether the Prime Minister had acted unreasonably for not, to date, calling for a by-election to fill a vacancy’.12 The consistently deferential stance taken by the Court of Appeal is emblematic of the judicial ethos in Singapore that ‘matters of public policy are the proper remit of the Executive’13 and that courts should not be seen as ‘the first line of defence against administrative abuses of power: instead, control can and should come internally from Parliament and the Executive itself’ (Chan 2010, 480).

17.2.2 Malaysia

The hegemonic Barisan Nasional (BN) political coalition’s six-decade rule in Malaysia was finally ruptured after it was resoundingly defeated by the opposition bloc—Pakatan Harapan (PH)—in the 2018 general elections.

BN had already lost the popular vote back in the preceding 2013 general election, but it was still able to cling onto a majority of the House of Representative seats then. BN’s past resilience primarily hinged on its ability to manipulate the apportionment of electoral constituencies before each election. Electoral redistricting in Malaysia was performed by the Election Commission, staffed by government appointees that reported directly to the Prime Minister.14 In the 2013 election, the average population size of constituencies won by BN was 40 per cent smaller than those won by the opposition. Tellingly, these small constituencies are mainly found in rural and poorer areas in Malaysia—BN’s traditional strongholds—and were ‘carefully carved out to boost incumbent support’ (Welsh 2013, 146). These same antics were repeated, if not ratcheted up, by BN prior to the 2018 election, in its desperate but unsuccessful attempt to retain power. But all these political shenanigans proved inadequate to arrest the tide of public disquiet over Prime Minister Najib Razak’s purloining of over US$600 million in state funds and the widely-loathed goods and services tax he implemented.

As is typical of courts operating within dominant-party democracies, the Malaysian courts had previously done little to countermand BN’s hegemony, especially if the ruling regime can display its displeasure by ousting judicial review or even the judges themselves (Yap 2015, 78). It should be noted that three Supreme Court (now retitled the Federal Court of Malaysia) judges—including the Chief Justice—were impeached and removed on trumped-up charges in 1988 (Lee 2017).

Unsurprisingly, the constitutional jurisprudence of the Federal Court has remained anaemic since. A Muslim apostate was denied the right to remove Islam as her designated religion on her national identity card, unless she had the consent of the Syariah religious courts.15 Sedition laws, which had been routinely used to punish strident BN critics, have also been upheld as a proportionate restriction on free speech.16

But there is a glimmer of hope. In 2017, the Federal Court invalidated a constitutional amendment introduced in June 1988 to clip the wings of the judiciary. Prior to the amendment, Article 121(1) of the Malaysia constitution read as follows: ‘The judicial power of the Federation shall be vested in a Supreme Court and such inferior courts as may be provided by federal law.’ The 1988 constitutional amendment removed the term ‘judicial power’. Furthermore, the Court also invalidated section 40D of the Land Acquisition Act, which had imposed a duty on a judge to adopt the opinion of lay assessors when awarding compensation to persons whose land had been acquired by the government, as the impugned law had usurped the ‘judicial power’17 conferred on courts. Nevertheless, in an attempt to reduce the ‘sting’ of the decision, the Court declared that the invalidation would only apply prospectively, such that all past and pending proceedings on land compensation which had taken place under the impugned law prior to the date of the judgment ‘will remain status quo’.18 This judgment is particularly noteworthy as it constitutes the first invalidation of legislation by the Federal Court of Malaysia since the 1988 ouster of judges.

When the dominant BN coalition controlled ‘all the commanding heights of government power’ (Ginsburg and Kagan 2005, 6) in Malaysia, the courts were inevitably marginalized as policy-makers. But with the collapse of the PH government in 2020, and the rise of a new Perikatan Nasional coalition government that includes the discredited BN in its alliance, court watchers are eager to know if the Malaysian judiciary will regress or pursue a more progressive rights agenda in the coming years.

17.3 Independent Military Democracies

17.3.1 Thailand

Since Thailand became a constitutional monarchy in 1932, the country has raced through nineteen constitutions, with its twentieth Charter—another military-backed one—taking effect in 2017. With the rise of business tycoon Thaksin Shinawatra in Thai politics and the political imbroglio that followed (Dressel 2009), Thailand has experienced two military coups (2006 and 2014) within a short span of ten years.

Thaksin Shinawatra and his Thai Rak Thai (TRT) Party came into power in 2001—on the back of the 1997 Asian financial crisis—by promising to generate economic growth and overhaul a bureaucracy that had stymied innovation (Pongsudhirak 2012, 48). Relying on a swathe of populist socio-economic programmes, Thaksin appealed to the rural poor in Thailand and easily won re-election in 2005, with the TRT taking 377 of the 500 parliamentary seats in the legislature (Phongpaichit and Baker 2011, 88). But Premier Thaksin’s dominance in Thai politics posed a threat to the traditional centres of power—an oligarchy composed of the local business enterprises, the monarchy, and the military. The local business community was resentful that the spoils of Thaksin’s rule only benefitted his small circle of family and friends. Thaksin’s personal popularity and his appeal to the people’s aspiration for greater equality also challenged the hierarchical social structure perpetuated by the nation’s royalist order, and the ‘network monarchy’ (McCargo 2005) was equally concerned about having Thaksin preside over a royal succession when King Bhumibol Adulyadej passed (Ferrara 2015, 234). Also, the military bristled at Thaksin’s constant attempts to promote his own allies and friends within the ranks of the armed forces (Ockey 2007, 136).

Thaksin’s political fortunes turned when, in early 2006, his family sold shares in their company to Singapore for US$2 billion dollars, without incurring any tax liability in Thailand. This self-serving transaction infuriated Thaksin’s political enemies and opposition coalesced in the form of the People’s Alliance for Democracy (PAD), an anti-Thaksin coalition that organized mass demonstrations in the streets for weeks. Seeking to appease his critics, Thaksin called for a snap election in April 2006. Certain of defeat, but determined to deny Thaksin any validation at the polls, the opposition boycotted this election en masse (Ferrara 2015, 237), and the TRT swept 460 electoral seats as a result. With no end to the street protests in sight, the Thai King intervened. In a rare public address, the King told the courts that a one-party democracy was abnormal and asked rhetorically whether the election should be nullified (Dressel 2010, 680). The Constitutional Court hitherto had played a limited role in Thai politics, but from this point onwards, the judiciary became an additional member of the anti-Thaksin alliance (Phongpaichit and Baker 2011, 90). In response to the King’s address, the Constitutional Court nullified the results of the snap election in May 2006. New elections were called for October 2006, but before that could transpire, the military intervened. A coup was executed on 19 September 2006 and the armed forces took over command of the government. The 1997 constitution was scrapped and an interim Charter, promulgated on 1 October 2006, replaced the Constitutional Court with a smaller Constitutional Tribunal—staffed with judges who were junta sympathizers—that retained its predecessor’s jurisdiction to dissolve political parties (Ferrara 2015, 238). This was an unfortunate portent of things to come.

True to form, the Constitutional Tribunal disbanded the TRT in May 2007 on the basis that the latter had financed two small political parties—Pattana Chart Thai Party (PCT) and the Paen Din Thai Party (PDT)—to run against it in the 2006 election, so as to create a veneer of political competition.19 More significantly, after the coup, the juntas had issued a military order20 that banned the executive committee members of any political party from public office for five years when their party committed electoral infractions. This military order was retrospectively applied to all the executive members of the TRT, PCT, and the PDT. As a consequence, 111 executives from Thaksin’s TRT party were barred from politics for five years.

Military rule ended in Thailand with the promulgation of a new constitution in October 2007. The Constitutional Court was reinstated, and this time it was expressly conferred with the power to revoke the political rights of those who were found responsible for electoral infractions.21 As a safeguard against populist politics, the fully elected Senate under the 1997 constitution was also replaced with a partially appointed one.22

But Thaksin and his surrogates proved to be more resilient than the military had expected. His allies regrouped under the banner of a new People Power Party (PPP); and against all odds, the PPP won 233 of the 480 elected House of Representative seats in the December 2007 election and earned the right to form the next government, with Thaksin’s proxy—Samak Sundaravej—installed as Prime Minister. Not to be outdone, on 9 September 2008, the Constitutional Court unanimously dismissed Samak as Prime Minister on the pretext that his guest appearances on a cooking show created a conflict of interest with his ministerial responsibilities.23 The PPP replaced Samak with another Thaksin surrogate—Somchai Wongsawat—his brother-in-law. Infuriated by another display of nepotism, the PAD continued its violent campaigns and eventually upped the ante by laying siege to two international airports in November 2008, including Bangkok’s busy Suvarnabhumi International Airport. With no political solution in sight, the Constitutional Court decided to resolve the impasse on its own. In December 2008, the Constitutional Court removed Somchai Wongsawat from his premiership merely because a senior member in his party was convicted of bribing voters ahead of the 2007 election.24

Nevertheless, at the next 2011 election, the Thai electorate once again came out for Thaksin. His coalition, organized now under the banner of the Pheu Thai Party and led by his sister Yingluck, swept 265 of the 500 House of Representatives seats. But Yingluck’s good fortune ran out when she tried to pass an amnesty bill in late 2013, which would have paved the way for her brother’s return from exile. Tens of thousands of protestors took to the streets in Bangkok; demonstrators stormed multiple government buildings and blockaded major roads in their bid to pressure Yingluck to resign. In a show of support for the protestors, the opposition Democrat Party resigned en masse from Parliament in December 2013, forcing Yingluck to dissolve Parliament and call for new elections in February 2014. Fully aware that it would lose at the polls, the Democrat Party announced it would boycott the upcoming election. The People’s Democratic Reform Committee (PDRC)—an anti-Thaksin protest coalition—also attempted to derail the election by blockading registration venues for prospective election candidates. Undeterred, Yingluck insisted that the election should proceed as planned. Unsurprisingly, the election turned out to be a mess. For twenty-eight electoral constituencies, the Election Commission was compelled to hold an election separately in March 2014. And on this ground alone, the Constitutional Court intervened on 21 March 2014 and annulled the entire election.25

New elections were re-scheduled for July 2014. But on 7 May 2014, the Constitutional Court removed Yingluck from office for appointing Priewpan Damapong—a relative of hers—as police chief when she took office in 2011.26 Once again—as it did with Samak and Somchai Wongsawat—the Constitutional Court dismissed another sitting Prime Minister unilaterally. By vitiating the election and forcing out another Prime Minister at this juncture of political uncertainty, the Court created a power vacuum where the state had neither a legislature nor a leader. Within two weeks of Yingluck’s dismissal, the military moved in. Martial law was declared on 20 May 2014 and the army officially seized power two days later.

Prior to the 2017 constitution coming into force, the Constitutional Court had contributed to the demise of the rule of law by acting hand-in-glove with anti-Thaksin forces to invalidate two general elections, remove three Prime Ministers, and dissolve six political parties affiliated with the beleaguered leader (Tonsakulrungruang 2016, 173). While the Court was not directly responsible for the two military coups staged in Thailand since Thaksin took office, insofar as the judges have been deeply partisan in eliminating him and his associates from the country’s political life, the Court has facilitated the army’s take-over by creating power vacuums that enticed the military’s intervention twice in a decade.

To stave off the democratic impulses that had recurrently validated Thaksin’s clan and affiliates at the polls, the 2017 constitution introduces proportional representation for elections to the House of Representatives, the lower house.27 While 350 out of the 500 members of the lower house will be directly elected from single-seat constituencies, the remaining 150 members will be elected by proportional representation from party lists. This change is designed to hand more seats to smaller political parties. The military also abandoned all pretences that it had no role in governance. Senators would now be selected by the National Council for Peace and Order28—the euphemistic term for the junta. The Prime Minister does not even need to be an elected Member of Parliament (MP), so long as he or she belongs to a political party with elected MPs29—this clause is widely perceived to be created for chief junta General Prayut Chan-o-cha himself.

Three weeks before the 2018 general elections, the nation’s first since the military coup of 2014, the Constitutional Court once again disbanded another Thaksin-linked political party. In a break from tradition, the Thai Raksa Chart Party nominated Princess Ubolratana Rajakanya—the King’s elder sister—as its prime ministerial candidate; and the Constitutional Court seized upon this move and disbanded the party on the basis that the political nomination of a royal family member was hostile to Thailand’s democracy that enshrined a constitutional monarchy.30 Unsurprisingly, General Prayut Chan-o-cha has emerged as Prime Minister, even though the Palang Pracharat Party—the civilian face of the military—and its coalition allies does not a hold a majority in the lower house. It is noteworthy that for the first five years, the Prime Minister is chosen by members from the lower house and the Senate.31 With all 250 senators handpicked by the military, the Palang Pracharat Party and its coalition allies merely had to win 126 seats in the lower house to retain the prime ministership, thereby ensuring that the armed forces will legally retain the whip-hand over the next civilian government, and fostering more political gridlock and turmoil for the foreseeable future.

17.3.2 Myanmar

With Aung San Suu Kyi’s and her National League for Democracy (NLD)’s landslide victory in the 2015 general elections, Myanmar had its first civilian government in fifty-five years (Holiday and Aung 2017, 234). While Aung San Suu Kyi is constitutionally barred from assuming the presidency as her children are foreign nationals,32 her surrogate Win Myint discharges this role on her behalf while she serves as state counsellor—a position specially created for her to serve as de facto head of the government—and her party controls the majority of seats in both houses of the national legislature.

But neither the NLD nor Aung San Suu Kyi is fully in charge. The 2008 constitution expressly formalizes a power-sharing arrangement between the civilian government and the Tatmadaw (Myammar Armed Forces), whereby special powers, positions, and portfolios have been cordoned off to preserve their core interests. The commander-in-chief is a non-civilian and he appoints 25 per cent of the law-makers to each house of the bicameral federal legislature.33 This essentially gives the military a veto over all constitutional amendments, which require the support of 75 per cent of the law-makers in both houses.34 A constitutional amendment to alter section 59(f) of the constitution and make Aung San Suu Kyi eligible for the presidency was vetoed by the military and their allies in 2015. Furthermore, the constitution assigns three plum ministerial portfolios to the military—Defence, Home Affairs, and Border Area Affairs,35 thereby vesting the generals with immeasurable executive powers. Notably, the Defence Service is also administered ‘independently’36 of civilian control; it is ‘mainly responsible for safeguarding the nondisintegration of the Union, the non-disintegration of National solidarity and the perpetuation of sovereignty’;37 and it is ‘mainly responsible for safeguarding the Constitution’.38

Interestingly, the Constitutional Tribunal—a panel of nine judges39 each serving a five-year term40—exercised fairly ‘high-equilibrium’ (Ginsburg 2003, 74) review from its inception. In its first decision handed down in 2011, the Tribunal determined that that the government could not continue with its practice of seconding administrative officials to be adjudicators of minor criminal offences as this would violate the constitution’s guarantee of an independent judiciary.41 Next, the Tribunal ruled against the government when it decided that the National Races Affairs ministers were entitled to the same benefits as other ministers in the administration.42 But it was the Tribunal’s third decision that broke the proverbial camel’s back and contributed to its early demise. Therein, the Tribunal determined that the legislative committees regularly used by federal parliamentarians to subpoena ministers and stall legislation were not ‘union level organisations’ authorized by the constitution.43 A political firestorm ensued and the outraged federal legislature instituted impeachment proceedings against the Tribunal judges, but all nine judges resigned en masse in 2012 before formal investigations concluded (Nardi 2017, 180). The Constitutional Tribunal Law—an ordinary statute—was also amended to limit the finality and binding effect of Constitutional Tribunal’s decisions to cases that were referred to it from the Supreme Court (Oo 2017, 210), but this statutory revision was rebuffed by a new panel of the Constitutional Tribunal in 2014.44 With Aung San Suu Kyi’s overwhelming victory in the 2015 elections, all nine members on the Constitutional Tribunal were appointed by the NLD in 2016, the first time the NLD had complete control over the appointment process.45 Now relegated to the opposition, military backbenchers in Parliament are increasingly turning to the Tribunal to contest decisions made by the NLD government, but this new panel of judges has consistently sided with the NLD (Crouch 2018, 443).

While the NLD’s relations with the military remain frosty, Au San Suu Kyi has abstained from impinging on the Tatmadaw’s core interests—border security and the military-owned business conglomerates—as she reforms and modernizes her country. Her muted response to the Rakhine crisis in 2017 is one such example (Fink 2018, 161). The NLD has to thread this needle carefully or the security forces will have every incentive to upend Myanmar’s fledgling democracy once again.

17.4 Communist Regimes

17.4.1 Vietnam

Vietnam is a one-party communist state. The country has had five socialist constitutions (Son 2016)—1946, 1959, 1980, 1992, and 2013—and the constitution expressly provides that the Communist Party is ‘the leading force of the State and society’.46

While every adult is eligible to vote47 in National Assembly elections that are held every five years,48 only the Communist Party of Vietnam is allowed to field candidates. Independents may contest the elections, but they have to be pre-vetted by the state-controlled National Election Council.49 The Communist Party currently controls over 95 per cent of the seats in the National Assembly.

The President is the head of state,50 and the Prime Minister runs the government.51 But the most powerful man in the country is the General Secretary of the Communist Party who concurrently chairs the Central Military Commission—the most powerful party organ on military affairs. In an unusual break from tradition, General Secretary Nguyen Phu Trong assumed the presidency when the incumbent passed away from a prolonged illness—the first person to do so since revolutionary leader Ho Chi Minh.

While the 2013 constitution acknowledges that human rights are ‘respected, protected and guaranteed’52 by the state—for the first time in the country’s history—the Communist Party maintains an iron grip over all print and online media, and critics of the regime are regularly harassed and detained. Notably, a new Law on Cyber Security came into force in 2019 that prohibits websites and social media from posting any information that would be regarded by the state as disruptive of public order, and the Law compels internet service providers to remove any prohibited content within twenty-four hours upon notification from the authorities (London 2019, 145).

While the constitution may promise—another first in the nation—that state powers shall ‘control one another in the exercise of the legislative, executive and judiciary powers’,53 the courts do not have any powers of constitutional review. Instead, the constitution vests the powers of the constitutional review with the National Assembly,54 the Standing Committee of the National Assembly,55 and the Prime Minister.56

As a consequence, the constitutional dialogue on rights has largely taken place outside the courtroom, and primarily within public debates on constitutional and statutory reforms (Son and Nicholson 2017). However, rights-talk—albeit in rare circumstances—has permeated the constitutional discourse between the (monolithic) political branches of government. In 2003, the Ministry of Public Security—in an attempt to address traffic congestion in the country—passed a circular that limited every resident to one motorcycle. Remarkably, the Legal Committee of the National Assembly publicly announced in 2005 that this policy was unconstitutional, and the policy was soon rescinded (Son 2014, 215).

While Vietnam’s 2013 constitution is the country’s most ‘liberal’ socialist constitution yet, it is a mere ruse for the Communist Party to consolidate and continue its reign into the distant future.

17.4.2 China

The People’s Republic of China has seen four socialist constitutions—1954, 1975, 1978, and 1982—and the current 1982 one has been amended five times. In the latest 2018 round of constitutional amendments, presidential term-limits were removed such that President Xi Jinping can now rule beyond his second term and possibly for life.

While the presidency is largely a ceremonial one,57 Xi Jinping wields extraordinary power over the nation’s governance in his capacity as the General Secretary of the Communist Party and the Chairman of the Central Military Commission58—the most powerful state organ on military affairs. Even though the premier is technically head of the government,59 President Xi has side-lined the incumbent Li Keqiang by expanding the role of Leading Small Groups—that run the gamut from financial policy to foreign affairs—in state governance, with the Leading Group for Comprehensive Deepening Reforms, which Xi created and chairs, acting as a de facto cabinet in place of Premier Li’s State Council.

The Chinese Communist Party (CCP) is not conferred specific constitutional powers, though the 2018 constitutional revisions expressly provide that the defining feature of socialism with Chinese characteristics as practised in China is the leadership of the CCP.60 The CCP’s influence pervades every facet of China’s public life and the Party’s top leadership is effectively China’s living constitution (He 2014, 245).

Deputies of the national legislature—the National People’s Congress—are elected from the provinces, autonomous regions, municipalities, and Special Administrative Regions.61 Deputies to the people’s congresses of these provinces/municipalities are elected by the respective people’s congresses below;62 deputies to the people’s congresses of counties and townships are elected directly by their constituents.63 But all these elections are a sham. The deputies to the national/provincial/municipality levels would be instructed by their respective CCP leadership to abide by party discipline and elect the pre-ordained candidates (He 2014, 246). For lower-level county and township elections, which are open to the public, the candidates allowed on the ballot paper are pre-vetted by the CCP.64

While the 2004 round of constitutional amendments formally enshrines a constitutional duty on the state to respect and preserve human rights,65 this beneficent gesture is mere window-dressing. Under Xi Jinping, crackdowns on dissidents and civil society have intensified. In July 2015, over 300 lawyers and human rights advocates were detained and publicly pilloried in a media spectacle (Pils 2018, 258). The Great Firewall of China has been further buttressed: virtual private networks (VPN) services now need government approval to operate and the country’s top three Internet service providers—China Mobile, China Unicom, and China Telecom—no longer allow VPNs to access their networks, thereby closing off the remaining loopholes for the citizenry to access Google, Facebook, Youtube, and the New York Times (Pei 2018, 26).

Chinese courts are ‘deeply embedded institutions’ (Ng and He 2017, 15). While the constitution prohibits any administrative organ, public organization, or individual from interfering with the judiciary,66 it is silent on the CCP. (It is noteworthy that the CCP and its satellite parties are not even formally registered in China (Zhang 2012, 99).) The Presidents and Vice-Presidents at every court level are CCP (or CCP-affiliated) cadre members (Zhang 2012, 194). Furthermore, the CCP top leadership regulates judicial affairs through the Party’s Central Political-Legal Committee (PLC), and there are local PLCs replicated in every province and county (Li 2016, 57), and the Central PLC in turn reports to the Central Committee of the CCP, the party’s highest organ of authority led by the CCP’s General Secretary. While there will not be party-sanctioned interference with run-of-the-mill commercial or criminal cases, ‘complicated’ cases would be handled by an Adjudication Committee chaired by the President of that particular court level,67 and these cases will be decided in consultation with the relevant PLCs (Peerenboom 2010, 80).

While Chinese courts are not vested with any power of constitutional interpretation—this power lies with, albeit never exercised by, the Standing Committee of NPC68—the Supreme People’s Court (SPC) regularly makes law when it issues judicial interpretations on legislation and regulations to guide lower courts, and it often supplements or extends the regulatory coverage of existing statutes (Ip 2011). For example, in the Administrative Litigation Law (ALL) of 1989, Article 11 only authorizes judicial review of specific administrative acts in a list of circumstances, and Article 12 expressly lists cases that are non-justiciable. However, a judicial interpretation of the ALL was issued in 2000 that expanded the court’s jurisdiction to review all specific acts taken by state administrative organs and its personnel,69 save national security cases, mediation/arbitration disputes, and those deemed non-justiciable under Article 12 of the ALL.70 But it is an overstatement to say that these judicial innovations are done ‘all with impunity and at the expense of the National People’s Congress’ (Ip 2012, 332). One must note that the President of the SPC is a member of the Central PLC; other members include the Minister of Justice, the Minister of State Security, the Minister of Public Security; and the Central PLC is chaired by a member of the CCP’s powerful Politburo. These judicial innovations are better viewed as writ small bridging devices introduced with the acquiescence of the Party leadership that helps ameliorate inadequacies in the existing law, pending writ large legislative reform. It is particularly telling that the revised Administrative Litigation Law of 2014 incorporated and expanded upon these judicial reforms (He 2018, 162).

On the other hand, judicial activism that crosses the ‘tolerance interval’ (Epstein, Shvetsova, and Knight 2001, 128) of the Party leadership will not go unpunished. One panel of the SPC broke new ground when it declared that the plaintiff Qi Yuling’s constitutional right to education was infringed when her classmate stole her identity to gain entry into business school. This Qi Yuling SPC decision handed down in 2001 has been hyperbolically termed the Marbury v. Madision71 of China (Zhang 2012, 174). Unlike Marbury, however, no legislation (or regulation) was invalidated herein, for Qi Yuling pertained only to the horizontal effects of the Chinese constitution. Unsurprisingly, the SPC judge responsible for this decision was removed from office in 2008 on grounds of corruption; and the SPC subsequently announced that same year that this Qi Yuling Interpretation ‘no longer applied’,72 with no further explanations. But there have been other civil litigations that have generated better outcomes. Foremost is what has been eponymously termed the Zhang Xianchu case (Kellogg 2009, 234). When Zhang Xianchu sued his provincial government for discriminating against him on the basis that he was a hepatitis B carrier, the provincial court in 2004 avoided ruling on his constitutional arguments and modestly declared that the public hospital did not adhere to provincial health standards when deeming him medically unfit, but awarded no remedy as the civil service post he sought had been filled. Zhang’s symbolic victory however generated national attention and galvanized a social movement that managed to convince the central government to introduce new legislation that expressly prohibited such discriminatory employment practices across the country (Kellogg 2009, 244).

China’s market and rule-of-law reforms are well underway, but its constitutional commitments to religious liberty73 and a free press74 are more honoured in the breach. All these only mean that the CCP is determined to grow the country into the world’s most powerful and prosperous behemoth, where every knee in the nation shall bow before the laws it passes and every foreign tongue confess it is lord of the South China Sea. But one should have no illusion that the Party will allow civil society to erode its exclusive control over of the country’s political narrative. China may be on a constitutional journey, but for the CCP, a transition to a competitive democracy is not the final destination.

17.5 Conclusion

In a dominant party democracy, the hegemony of the semi-permanent government empowers it to legally summon all the resources of the state to stave off the opposition, such that the ruling party routinely wins handsomely at the polls. On the other hand, civilian governments in independent military democracies are on a tight leash. Where the security forces are an independent branch of government that is incorporated into the country’s political life, the generals retain a veto over their core interests and can simply abolish the constitution by brute force. In a communist regime, elections are mere kabuki theatre and all organs of the state—the courts, the legislature, the executive, and the military—are all under the unyielding control of the Party. The resilience of authoritarian regimes in Asia and their recrudescence in Europe and North America certainly debunks the conventional wisdom that history will inevitably and ineluctably end with the triumph of liberalism (Fukuyama 1992).*
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Chapter 18

Administrative Law Beyond the State

The Influence of International and Supranational Organizations


Giacinto Della Cananea



18.1 Introduction

Although the comparative study of administrative law is a long-standing discipline (Bell 2006, 1259; Rivero 1956, 3), its contours are changing in the light of regional integration and globalization, which have been subject to much comment in recent years. The object of this chapter is not to provide a general overview of the topic, for my own views on this matter have been set out on an earlier occasion (della Cananea 2016) and limits of space would not permit it. My intent is to focus more closely upon the changing relationship between administrative law and the nation-state. The starting point is, simply, that the nation-state now operates in an increasingly complex web of national, transnational, and supranational legal processes, including courts (Slaughter: 2005, 100). This is no mere incremental change. Arguably, it requires us to reconsider, both normatively and empirically, the traditional paradigm according to which administrative law is a sort of national enclave. Normatively, it is important to understand that at the basis of this paradigm there is not just a set of ideas and beliefs about the particularities of each national legal culture or tradition, but there is a certain vision of the state. Empirically, there are various forms of interaction between national, international and supranational legal orders that are worth considering. Within the limits of space, some cases will be examined. The final section of the analysis will draw upon these cases. It will be argued that the jurisprudence of international and supranational courts can help us to understand both why the general principles shared by most, if not all, legal orders are relevant for the public authorities that act beyond the states and why such principles must be taken into account within national systems.

18.2 Administrative Law Within and Beyond the State

18.2.1 Two Paradigms

It is often noticed that there is variety of opinion about the nature and purposes of administrative law, because much of public law is inherently political (Gaudemet 2016, 25; Loughlin 1992, 5). It is not to such variety of opinion that I referred initially. Rather, what is particularly noteworthy is the existence of two opposite paradigms. The first locates and emphasizes an important continuity in the historical record; that is, our administrative institutions emerged and developed, throughout the last centuries, within the legal orders of the states (Harlow and Rawlings 2009, 1). The second paradigm holds that regional and global regulatory regimes do not affect only the conduct of individuals, firms, and other legal entities, but are also exerting a growing influence on our systems of government.

These can be regarded as ‘paradigms’ (Kuhn 1970) in two senses. First, they are characterized by wide acceptance within the academic community. Second, they can be applied to many sorts of problems that such group seeks to resolve, but not to all. This explains why what follows should not be regarded as an argument for replacing the first paradigm with the second but, rather, as an attempt to show that the traditional paradigm is unlikely to provide cultural and operational instruments to solve certain problems that emerge today, though it may retain its importance for others. It is for this reason that we need to understand the institutional and theoretical foundations of the two paradigms, as well as their implications.

In so doing, it is important to keep in mind a twofold difference between law and social sciences, on the one hand, and ‘hard’ sciences, on the other hand. The former are sometimes affected by radical changes, such as the French Revolution. Moreover, they can have an impact on the realities they study, for example by endorsing a vision of the general principles of law which transcends the borders of the national legal order.

18.2.2 Administrative Law as a Province of the State

The first paradigm does not simply emphasize that administrative law is, historically, a product of the state. This fact is well known, though there are diverse opinions concerning the emergence of administrative law in different contexts and epochs. Equally well known is that administrative law is a part of the law of the state. At the heart of this paradigm there also are two normative remarks, which must be highlighted: first, administrative law is a product of the state, of each state; second, it is a product only of the state.

This school of thought owes much to Montesquieu’s idea that there exists a national geist or spirit of legislation. This idea was developed, during the nineteenth century, by the German historic school and its followers in other parts of Europe. The clearest manifestation of this belief is perhaps Dicey’s well-known critique of French ‘droit administratif’, which he viewed as an instrument of despotism, in sharp contrast with the rule of law, which was at heart of the English constitution (Dicey 1885, 350). Although this description has been criticized by many, for its lack of accuracy (Goodnow 1902, 7; Harden and Lewis 1985, 78), it has been very influential, in England and elsewhere. Still one century later some continental public lawyers reiterated their belief that administrative law was not a product of the state, but of some states, such as France and Germany, not of all. It was, in brief, a sort of national enclave (Plantey 1975). As a result, its deep structures—powers, processes, and remedies—could not be replicated outside the state.

A converging line of reasoning owes much to another German thinker, Hegel. For him, it was axiomatic not only that each state had its own constitution, which reflected its particular volksgeist, but also that ‘internal public law’ and ‘external public law’ were not simply distinct, but separate. The reason was that they had different foundations and were reciprocally isolated. Following this line of reasoning, there was no source of law other than treaties that may bind the will of the sovereign, and only relatively, because there was no external authority that may impose the respect of those treaties (Hegel 1821). Moreover, and more importantly for our purposes here, because every state was a ‘totality’ that satisfied itself, comparing national laws could only serve to produce a better awareness of national particularities rather than an elaboration of general principles of law common to two or several orders.

18.2.3 Uncoupling Administrative Law from the State

For all its importance, the traditional paradigm has not been unchallenged. First, both comparative lawyers and historians of law have shown that ‘borrowings’, ‘importations’, and ‘transplants’ (Watson 1993, 7) have been detectable in the public sphere since the diffusion of the Napoleonic model in continental Europe onwards (Cassese 1990, 353). This regards specialized judicial institutions, such as administrative courts, which have been created in various countries of Europe (including Austria and Germany, Italy and Sweden), Africa (e.g. in Egypt), and Latin America (e.g. in Argentina). It regards, too, the opposite model, based on ordinary courts, which characterizes not only Anglo-Saxon countries, but also India and South Africa.

Second, since the last decades of the nineteenth century, eminent scholars such as Otto Mayer and Vittorio Emanuele Orlando, who redefined the foundations of administrative law in Germany and Italy respectively, have observed that, despite the different concepts used by national cultures, the general principles of administrative law were practically the same in continental Europe. International lawyers reached similar conclusions. The existence of a common legal patrimony was referred to by the Hague Convention of 1899, through the generic concept of the ‘legal conscience of civilized peoples’. Two decades later, Article 38 of the Statute of the Permanent Court of International Justice (1920) introduced a more precise category, that of the ‘general principles of law recognized by civilized nations’. This was the first time that a ‘positive’ norm referred to this category of principles in addition to the norms laid down either by treaties or by international custom. The Court was thus requested to consider all such norms in the course of its mission to resolve disputes in accordance with international law (Freeman Jalet 1962). After 1945, in the new postwar world order, the category of the general principles of law recognized by the civilized nations did not lose its importance. Quite the contrary, it was included by Article 38(1)(c) of the Statute of the International Court of Justice (ICJ) within the sources of law of which the Court has to ensure the respect. Accordingly, along with treaty law and custom, general principles of law comprise one of the recognized sources of law that the ICJ, and other international courts, are under a duty to apply when relevant to a dispute at bar (Stone Sweet and della Cananea 2013, 913).

Moreover, since the early twentieth century, both administrative lawyers and experts of international law have pointed out the emergence, beyond the states, of ‘administrative unions’, initially in technical areas (posts) or for the management of natural resources, such as rivers crossing a plurality of states (Rhein, Danube, and others). Interestingly, those scholars have shown awareness that the new legal realities could not adequately be understood with the traditional lenses and thus proposed a new term to designate them; that is, ‘international administrative law’ (Carlston 1959). Whatever the intellectual soundness of this term, this strand of thought has had the merit of calling into question the traditional conception of administrative law as a national enclave. The difficulty to reconcile this conception with the new legal realities has become even more evident with the creation of the first European Communities after 1950. Since the beginning, these institutions have had their own apparatuses, with powers to regulate and adjudicate in some areas, often with binding effects not only on the Member States, but also on individuals and firms acting therein (this is the essence of supranational powers). It was precisely the existence of pervasive and binding administrative powers that made it necessary to provide legal standards and judicial remedies (Stein and Hay 1960), in order to limit, structure, and make such powers accountable. Throughout the years, this had led to the emergence of a conspicuous body of legal provisions and judicial doctrines, as well as of learned writings; that is, European administrative law (Schwartze 2005; Craig 2006). This body of law has a twofold impact on national administrative laws. On the one hand, it regulates the conduct of national authorities when they implement the law of the European Union (EU), among other things requesting them to respect the principle of loyal cooperation and partnership. On the other hand, there is a sort of ‘spillover’ effect for the regulation of problems of administrative law of a purely domestic nature, especially in the light of the principle of equality (Craig 2005: 254). In this sense, it is increasingly interesting to look at the European administration in a comparative perspective (Bermann 2012).

More recently, another strand of thought has argued that the relationship between administrative law and the state has changed. Due to the growing interdependence, there has been a shift of regulatory powers from the states to a variety of regional and global regulatory regimes and authorities, whose action can be conceptualized in the terms of ‘global administrative law’ (Kingsbury, Krisch, and Stewart 2005). Through the intermediation of the new regulatory regimes, transnational situations emerge more frequently and processes of cross-fertilization and legal transplants have greater relevance and significance. All this has profound effects on the powers, organizations, and procedures of national authorities, as well as on mechanisms of legal redress against their action.

The field of foreign direct investment provides an interesting example. It guards the problematic relationship between a particular kind of plaintiffs, ‘foreign’ investors, and the states. Although such disputes have thus much in common with those that are typical of administrative law, they are not to be solved by the administrative or ordinary courts of the host country. Ad hoc arbitral tribunals are instead set up to review the legality of state conduct and, if they come to the conclusion that it infringed some standard of conduct, they allocate costs between the parties, by awarding damages. Another distinctive feature of such disputes is that the rules of law of which arbitral tribunals must ensure respect include some broad clauses, such as fair and equitable standard and the full protection and security. For these reasons, some years ago Thomas Wälde, a professor of law and arbitrator, observed that:

Investment arbitration is not commercial arbitration. It is not interstate commercial dispute settlement. It is a form of international administrative law. It is a kind of judicial review of administrative action.…beneath the form of arbitration you would come to the inevitable conclusion that, in order to define the notion of fair and equitable treatment, one would look to the common practice of administrative law, to comparative administrative law applied by civilized countries (as one would have said hundred years ago) or simply to the major legal systems.

(Wälde 2009, 141, italics added)

Interestingly, ‘international administrative law’ does not designate here the organization and internal procedures of international bodies, but the discharge of one fundamental function, dispute resolution. As a result of this, there is a disjunction between administrative law and the state, which once was its original and exclusive terrain, is evident (Cassese 2005, 663). But the issues of legitimacy, transparency, and accountability related to exercises of power by public authorities, too, become more evident, because domestic networks are being increasingly sidestepped. Hence the growing concern, expressed by several scholars, about the legitimacy and accountability of the new authorities (Aman 2003). Others point out the necessity to give ‘voice’ to the collective interests that are under-represented in the new world order.

18.3 The ‘External’ Relevance of Domestic Principles of Administrative Law

While the previous section served to clear the ground, this section and the following two will focus on three issues: i) whether, in contrast with the traditional separation of internal from external public law, the general principles of law have relevance and significance beyond national legal borders, as principles of transnational public law; ii) whether they are legally relevant, more specifically, for international and supranational authorities; iii) whether they are legally relevant, vice versa, for national systems of administrative law. As a first step, the concept of general principles will be considered. The discussion will then focus on what is perhaps the most important general principle today; that is, proportionality.

18.3.1 General Principles: Concept

Since well before the emergence of positive norms, international tribunals have defined and refined general principles of law drawing inspiration from national legal orders. However, Article 38 of the Statute of the International Court of Justice (ICJ) is of fundamental relevance in this area, and it will be integrated into the discussion throughout this and the subsequent paragraphs. To begin with, it is important to understand the types of sources of which the ICJ has to ensure the observance. Certain points are clear, while others raise various issues.

First, Article 38 (1) envisages a variety of legal sources. They include treaties, custom, and the ‘general principles of law recognized by civilized nations’. Each of these sources has its own form of legitimacy. Their importance differs, too. While it is disputed whether this order indicates a hierarchy of sources, there is no doubt that treaties and custom have a greater practical importance. However, it is clear from both the wording of Article 38 and academic scholarship that the general principles are an important part of international law and should not, therefore, be underestimated (Lowe 2007, 87). Accordingly, general principles contribute to setting the conditions under which an action or an act taken by a public authority can be regarded as being legally valid (Cheng 1987; Andenas and Chiussi 2019).

Second, this category served to avoid the dangers inherent in any approach based on theories of natural law. This becomes clear when considering that the general principles of law to be considered are those that are valid in foro domestico; that is to say, within domestic legal orders. In this sense, this category of principles re-established the connections between legal orders that was typical of the epoch of jus commune and opened the path for a wider use of comparative analysis, as will be observed in the next section.

Third, Article 38(1) refers to general principles of law, which by their own nature differ from other standards of conduct. On the one hand, for a principle to be recognized, it must be a legal norm, not an ethical rule or one inferred from human nature. This is what distinguishes it from a clause that allows the Court to judge in equity. On the other hand, they must be principles, not rules. While the latter have a more or less defined scope and follow a binary logic (either they apply or they do not), principles have a broader scope and can be weighed.

Before examining in more detail the general principles of administrative law, two further issues should be mentioned: which legal systems should be considered and how could such principles be individuated.

The reference made by Article 38 of the Statute of the ICJ to the general principles ‘recognized by civilized nations’ is controversial. Some view it critically, as a product of Western imperialism. Others observe that the basic idea was not to affirm the superiority of certain legal systems over others, but to emphasize the need for reciprocity (Bull 1984, vii).Still others observe that, whatever the original intent of the drafters of Article 38), the reference to ‘civilized nations’ cannot be intended as it was one century ago.

There is variety of opinion also with regard to the importance of general principles. In the years that followed the entry into force of Article 38(1), several commentators devoted attention to the ‘general principles of law recognized by civilized nations’. In particular, Rudolf Schlesinger argued that although ‘the concrete determination and formulation of the general principles of law recognized by civilized nations is a task hardly begun’, this ‘task is important, perhaps more important than any other to which the collective wisdom and experience of scholars trained in comparative law can be devoted and that the colossal magnitude of the task should not discourage us from making a beginning’ (Schlesinger 1957, 734). But the traditional approaches, consisting either in asserting the existence of a certain principle or in mentioning two or three legal orders where it existed, were increasingly criticized, which perhaps explains the reluctance of international judges to refer to general principles.

Some years later, Schlesinger outlined a new project on the general principles of law. Although this project concerned the field of private law, the two main remarks he made can be, and have been, applied also to the field of public law. He began by observing that too often comparative law scholars simply focus on the compilation and juxtaposition of the various solutions that can be found in their own legal systems, without proceeding to the further step of comparing the solutions with each other (Schlesinger 1968, 11). He suggested that, if we seek to identify the common and distinctive elements of the legal institutions of a group of states instead of simply describing such legal institutions, an attempt could be made to understand how, within the legal systems selected, a certain set of problems would be solved. The problems thus ‘had to be stated in factual terms’ (Rheinstein 1969, 449). Concretely, some hypothetical questions were formulated, in order to see how they would be resolved in each of the legal systems selected, and it turned out that those cases were formulated in terms that were understandable in all such legal systems. Some time later, this innovative methodology has been used in the context of European private law (Bussani and Mattei 1997). A similar approach is being used by a research on the common core of European administrative laws, where the EU is amongst the legal orders selected for comparison in the light of its developed administrative system (della Cananea and Bussani 2019).

18.3.2 General Principles: Proportionality

At this stage of our analysis, we must consider more concretely how international and supranational courts and tribunals have developed general principles of domestic law. The best example is that of proportionality, though other principles, including due process of law, legal certainty, and the protection of legitimate expectations are increasingly relevant. All these principles draw their inspiration from national systems of administrative laws and have been adapted for use by the courts of the EU and the European Convention on Human Rights (ECHR), as well as by the arbitral bodies of the World Trade Organization (WTO). While, in the case of the EU, proportionality has been introduced in order to check the exercise of discretion by the institutions of the EU, in the cases of the ECHR and the WTO it has been used, in particular, to enforce treaty provisions that permit states to claim derogations from their common obligations in view of the pursuit of some salient policy interests. Moreover, judges have adapted proportionality analysis in different ways. Bearing in mind these distinctions, the three cases will now be examined (Stone Sweet and Matthews 2019).

The traditional narrative holds that proportionality emerged in the German legal culture between the end of the eighteenth century and the beginning of the nineteenth, that by the end of that century it became an unwritten principle of administrative law and that after 1948 it was increasingly used by the German Federal Constitutional Court (GFCC), without a specific legal source, in cases in which rights were restricted; and it was later affirmed that the principle has a ‘constitutional status’. It should however be noted that the main idea that underlies proportionality was not alien in other legal cultures and in other fields of law. The main idea is that the competent public authority is entitled to pursue the objective set out by legislation but, before taking the final decision, it must weigh all the interests at stake and must not go beyond what is necessary in the pursuit of the public interest. Already at the end of the eighteenth century this idea was shared by philosophers and lawyers such as Cesare Beccaria, in particular with regard to criminal punishment.

That said, it is not fortuitous that proportionality became a general principle of EU law after it was invoked by some German applicants who contested the lack of adequate safeguards in EUlaw.1 Since this story has been told many times and by many experts, few remarks are necessary with regard to the Court’s use of the comparative method and its consequences. In the first case in which it considered the principle, the European Court of Justice (ECJ) explained that ‘recourse to the legal rules or concepts of national law in order to judge the validity of measures adopted’ by the institutions of the EC would impair the uniformity and efficacy of EC law, but declared its willingness to consider whether ‘any analogous guarantee inherent in Community law ha[d] been disregarded’, in the light of the ‘constitutional traditions common to the Member States’.2 A few years later, the Court explicitly referred to proportionality, from the angle of the ‘strict necessity’ test, which was applied to the measures set out by EC law.3 In the following years, the Court applied it in many areas, particularly when checking the legality of national measures in the light of the obligations stemming from the Treaty of Rome, and affirmed that ‘the principle of proportionality is one of the general principles of Community law. By virtue of that principle, measures…are lawful provided that [they] are appropriate and necessary for meeting the objectives legitimately pursued by the legislation in question’, in the sense that ‘the least onerous measure must be used’.4 After its inclusion among the general principles of EC law, national courts were bound to apply proportionality in cases with a Community law dimension and developed various ways to adjust their previous test. For example, while Italian courts did not hesitate to affirm that they were obliged to apply it in the terms set out by the ECJ, English judges re-interpreted the traditional Wednesbury test in a sense closer to proportionality (Craig 2005, 630).

Meanwhile, the European Court of Human Rights (ECtHR) had developed its proportionality analysis, in order to ensure the protection of the rights recognized by the ECHR. Most of these rights are not ‘absolute’, but ‘relative’, in the sense that their exercise may be limited or restricted when such interference is ‘prescribed by law’ and is deemed ‘necessary’ for the protection of overriding collective interests, including the protection of health or morals, or for the protection of the rights and freedoms of others. In particular, the ECtHR has made proportionality its standard approach when applying the concept of the margin of appreciation to the measures taken by national authorities, for example when there is an interference with the right to a private life under Article 8 ECHR5 and national courts tend to follow similar approaches (Bjørge 2015).

Proportionality analysis has been adopted in the international trade regime, too. Although it first appeared in the pre-WTO era, in the framework of the General Agreement on Tariffs and Trade (GATT), it was after the creation of the WTO that it became increasingly relevant. It is important at the outset to clarify its place within the general scheme of review. Although the main goal of the WTO is to promote free trade, its contracting parties have agreed a list of general exceptions that apply to review carried out by panels and the Appellate Body (AB). Permissible exceptions include measures that are necessary to protect collective security or public morals, as well as to preserve ‘exhaustible natural resources’. In the leading case, the AB laid down general guidelines for necessity analysis, holding that this implies a ‘process of weighing and balancing a series of factors’, including the ‘the extent to which the measure contributes to the realization of the end pursued’ and its impact on trade, which must be as little as possible.6

The previous analysis shows that courts and tribunals have applied proportionality analysis in different moments and with variable intensity or rigour. Moreover, the application of the test may produce differing results depending upon the circumstances of the case. However, proportionality provides courts and tribunals with a well-structured test for considering whether there a less restrictive method for attaining the desired objective. This explains why it has been recognized as the single most successful legal transplant of the past five or six decades.

18.4 Standards for International and Supranational Bodies

After considering how general principles and standards that are applied within national systems of administrative law become relevant beyond the states, we can consider their uses from two points of view that are distinct but related. On the one hand, such principles and standards are applied vis-à-vis international and supranational authorities. On the other hand, they are applied to national authorities. This distinction can be helpful to explain the different intensity with which such principles and standards are applied, but it does not affect their status and meaning.

18.4.1 The Principle of Legality

In a variety of national legal systems the courts have, especially since the nineteenth century, exerted control over the discretion exercised by departments and agencies, in order to prevent discretionary power from being misused or abused. Thus, the law reports abound with examples of the courts striking down decisions where the margin of discretion provided by statutes and regulations has been used either for an improper purpose or in disregard of a certain essential procedural requirement. Since the early 1950s, EC law offered an interesting example of the transplant of judicial review. Once the political decision to create the High Authority was taken, it looked natural to provide control and this was shaped in the form of a system of legal remedies, at least this was the solution proposed by the Schuman Declaration and endorsed by the Treaty of Paris (1950). Within the treaty, the grounds of judicial review were literally copied from French administrative law, including incompetence, infringement of law and of substantive procedural requirements, and misuse of powers (détournement de pouvoir).

Coherently with that political choice, the Treaty of Rome (1957) regulated the non-contractual liability of the institutions and agents of the EC in the performance of their duties and it did so in a manner that is particularly interesting for comparative purposes. The reason is that, while the treaty provided that the law of the state where the contract was signed would apply to contractual disputes, it used a different technique with regard to non-contractual liability or the tort liability of civil servants. Instead of laying down a set of standards, Article 288 laid down a renvoi, referring to the principles established by the legal orders of the Member States. More precisely, the liability of the EC was subject to the ‘general principles common to the laws of the Member States’.7 Even a quick glance at this provision, therefore, shows that it connected national legal orders with that of the EC and thus presupposed the use of legal comparison. In the exercise of its review, the ECJ thus had to consider national regimes of liability, in order to identify their common and distinctive features and define general principles governing the liability of the European administration (Schermers and Heukel 1998).

It is important to understand, however, that neither the Court’s power to elaborate general principles of law nor the use of legal comparison was limited to the cases where an express article of the treaties so provided. This feature has become evident since the early 1950s, as the ECJ has shown its willingness to protect individual rights where existing rules were incomplete or there was no rule at all, employing a comparative analysis in such instances. This can be briefly demonstrated by examining the Algera case.8 The bone of contention was an unlawful act issued by the General Secretariat of the Common Assembly of the European Coal and Steel Community (ECSC). After issuing an act that recognized some financial benefits to a group of employees, the administration became aware that the act was based on an erroneous analysis and then decided to withdraw it. The employees then challenged the new decision taken by administration, alleging that it did not have the power to withdraw the earlier one, and that its decision was unreasonable. The first problem was particularly delicate for the Court, since neither the treaty nor the regulation governing the staff expressly provided such power. Faced with a lacuna of the legal system created by the treaty, the Court resolved it in three steps. First, it said that it was axiomatic that, in order not to deny justice, it was obliged to resolve the problem. Second, it affirmed that, in so doing, it would look at ‘the rules acknowledged by legislation, learned writing and case-law of the member countries’;9 that is, in a comparative manner.10 Third, after examining national administrative laws, it observed that everywhere an unlawful measure conferring benefits on individuals could in principle be withdrawn or revoked, but there were significant differences with regard to the relevance accorded to the passing of time. Therefore, it accepted ‘the principle of the revocability of illegal measures at least within a reasonable period of time’. Interestingly, the Court paired an argument based on coherence—namely that, if a certain measure is contrary to law, the public authority that issued it has the power (if not the duty) to withdraw it—with a comparative argument. In this respect, it examined all the relevant domestic laws and used an approach that might be said to be based on a sort of minimum common denominator while, in more recent cases, it has been less inclined to do so.

18.4.2 Due Process and Proportionality in Staff Cases

The fact that an important principle of administrative law was set out in a staff case is not an isolated event. Quite the contrary, it is in this context that several other important principles have been developed, including due process of law in cases concerning deprivation of offices.

In Alvis, the ECJ held that an officer who had been dismissed for misbehavior without having been notified of the argument and evidence brought against him had been deprived of his right of defence. The importance of the case lies in the general argument used by the Court, which is worth reproducing: ‘according to a generally accepted principle of administrative law in force in the Member States…the administrations of these States must allow their servants the opportunity of replying to allegations before any disciplinary measure is taken concerning them. This rule which meets the requirements of sound justice and good administration, must be followed by Community institutions’.11 Interestingly, this is again a mixed argument, based on very broad ideas of justice and good administration but also on the use of the comparative method in the sense specified earlier (‘a generally accepted principle’ of law). Ten years later, when due process was affirmed in the oft-cited Transocean case, the Court followed a slightly different approach, to the extent to that it affirmed that a general principle of administrative law could be recognized, even though it was not recognized by the legal orders of all the Member States (Usher 1998, 77).12

The Administrative Tribunal (AT) of the International Labour Organization (ILO) has taken a similar decision in a recent and important case concerning the termination of the appointment of the head of an international organization.13 It was confronted with two main issues, one substantive and the other procedural. The substantive issue concerned the independence of international civil servants. This, the AT observed in the light of ‘established case law of all international administrative tribunals’, is an essential guarantee not only for the civil servants themselves, but also for the proper functioning of international bodies. As a result of this, it rejected the argument that the appointing authority enjoyed an unfettered discretion. The procedural issue was whether, in the exercise of its powers, the appointing authority had to act in compliance with the principle of due process. The Tribunal held that the principles of due process and natural justice would have required that [the civil servant] be informed of the allegations against him and given the opportunity to respond to them’. The appointing authority failed to so and thus ‘contravened the general principles of the law of the international civil service’. Not only did the AT follow a line of authority on procedural fairness which coincides with that of several national courts, but the whole language of the judgment is strongly imbued with the concepts elaborated within domestic legal orders, in particular those of due process and natural justice, a term of art that includes both the rule against bias (nemo judex in re propria) and the right to be heard (audi alteram partem) (Cheng 1987, 295, 343).

In a more recent case, the AT dealt with the severity of disciplinary sanctions. Whilst confirming its earlier decisions recognizing that the disciplinary authority has a wide discretion to determine the severity of the sanction for misconduct, the AT limited and structured it, affirming that the measure cannot be ‘manifestly out of proportion to the offence’. In this case, according to the AT, this test was not met and so it dismissed the action.14

18.5 Global Standards for National Authorities

International and supranational authorities do not simply adjust the principles of administrative legality and fairness developed within national systems for their internal functioning. They also draw inspiration from national laws in order to define and refine standards for national authorities. These standards apply to many of the most important issues of our epoch, including trade and environmental protection, financial services and electronic communications, the Internet, and antitrust. But they vary in legal status and effects, being sometimes binding, but more often not directly binding, especially when standards are contained in soft law acts (Craig 2015, 579; Auby 2017, 15). It is interesting to consider two contrasting developments, both related to transparency: the first concerns a standard that is increasingly enforced by arbitral tribunals, the requirement of giving reasons (‘the reasons requirement’); the second concerns a standard that is more controversial, the protection of legitimate expectations.

18.5.1 The Giving Reasons Requirement

In Western legal cultures, giving reasons is, first and foremost, a necessary feature of the ‘impartial judge’ that predated modern democracy. In this sense and within these limits, the reasons requirement might be regarded as a requirement of ‘natural’ justice. Its importance has been recognized also within other legal cultures, such as those of Japan and Korea. However, even a quick look at International Centre for Settlement of Investment Disputes (ICSID) arbitration practice shows that arbitrators treat it, rather, as a manifestation of the broader obligation to provide investors with a ‘fair and equitable treatment’. In this sense, giving blatantly bad reasons for a decision, or even no reason whatsoever may affect the arbitrators’ assessment of damages.

Metalclad offers a good example of the first way to interpret the giving reasons requirement. What was at issue was a municipal authority’s refusal to grant the permit for a waste disposal infrastructure. The Tribunal, among other things, found that, since no reason was adduced by the municipality for its refusal to grant the permit, its conduct did not meet the requirements of Article 1110 of the North American Free Trade Agreement (NAFTA), that is to say that a measure ‘tantamount to an expropriation’ must be: a) justified by a public purpose’, b) non-discriminatory and, c) in accordance with due process of law.15 The lack of reasons was, thus, treated as a procedural requirement.

In more recent awards arbitrators have discreetly moved away from this procedural approach. For example, in ADC, a case concerning a takeover by the host state, the investor brought a claim based on the fair and equitable treatment standard.16 The Tribunal found that ‘no satisfactory explanation had been given for the takeover and none of the reasons now sought to be relied upon are tenable’.17 In so doing, it did not content itself with ascertaining whether the respondent had adduced any reason for its conduct. It went one step further by requiring not only that reasons be given, but also whether any reasons given were adequate. It must be noted, however, that this move involves converting the reasons requirement from a merely procedural requirement to a substantive one (Shapiro 1992).

18.5.2 The Protection of Legitimate Expectations

Consider, now, the protection of legitimate expectations. In its essence, the meaning of this principle can be stated in a simple manner. It is used to refer to the situation in which an individual or a legal entity seeks a particular benefit, which may take the form either of a welfare benefit or of some type of government largesse, including a licence, in circumstances where some governmental action justifies the conclusion that the agency had given the claimant a legitimate, legally relevant expectation that the benefit would be granted so that the expectation should be satisfied (Blanke 2000). Specialists discuss whether such an expectation can only be procedural in the sense that it can only give rise to some species of process right, or whether it can be substantive in the sense entitling the claimant to receive the specific benefit. For example, English courts ‘have little difficulty in recognizing the existence of procedural legitimate expectations’, but are reluctant to accept substantive expectations (Craig 1992, 79). There is discussion, moreover, as to whether a purely procedural expectation may have the effect of preventing a governmental authority from modifying its policy.

In Thunderbird, what was at issue was an authorization to build a gambling facility. Thunderbird, a Canadian company, obtained from the Mexican government a legal opinion (criterio) that such activity was legal under Mexican anti-gambling laws; and as a result (it was alleged), the company began to build the facility. The municipal agency that granted the authorization initially agreed with the legal opinion but changed its position after majority control of the agency shifted—at which point it prevented the investor from completing the construction of the facility. The key issue was thus whether the legal opinion issued by the national government had led Thunderbird to rely on what it believed to be a formal approval. A majority of the Tribunal found, as a matter of fact, that this had not happened.18 By contrast, in his dissenting opinion, Professor Wälde carried out an accurate comparative analysis to show that in a growing number of national and supranational legal orders governments have a duty to act in a transparent and consistent manner. On this basis, he held that whatever the intent of the national government, the risk of ambiguity should not be shifted to the investor.

Although Wälde’s argument was rejected by the majority, this case is important because it shows that the recognition of legitimate expectations is acceptable in principle even though any such claim must be assessed on the facts of a particular case. This may lead, for example, to recognition of the existence of a procedural legitimate expectation, perhaps in the guise of a right to be consulted before changes in policy are made. Whether it may also to lead to recognition that such policy may not be changed even though those who would be affected by the change have been consulted, is another question.

18.5.3 Implications for Legal Theories

In conclusion, there will no attempt to summarize the argument made thus far. Rather, the present section will be concerned with three issues: first and foremost, the disassociation of administrative law from the nation-state; second, a caveat against the assumption that comparative legal analysis may yield ‘optimal’ rules; third, the question whether, within certain supranational legal orders, the traditional approaches to legal comparison should be reconsidered.

18.5.4 Administrative Law Without the State

At the beginning of this chapter it was observed that administrative law, as it has historically been understood, presupposed that there was an administration and that this was directly or indirectly connected with the state. Regional integration and globalization have changed this biunivocal relationship between administrative law and the state. This change can be seen in three ways.

First, the emphasis placed on the disassociation of administrative law from the nation-state does not mean that national differences have lost importance. Indeed, it is precisely when we appreciate that administrative law is a generic product not of the nation-state, but rather may vary from state to state that we can better appreciate how the same problems are understood and solved differently in various systems. For example, whether or not there is a duty to consult stakeholders before closing a public library or changing the policy concerning tariffs for those who cannot afford them, is a matter that may be decided differently in different systems.

Second, the disjunction between administrative law and the state implies that, although the states retain their importance especially for the discharge of executive and judicial functions and powers, their apparatuses and procedures have ceased to be the administration (organizationally and functionally) by definition. They are part of a broader and more complex picture, in which states interact with other public authorities, within and outside them, as well, increasingly often, with private bodies that discharge activities that are related to the business of government.

Third, the disjunction between administrative law and the state can provide us with a better understanding of the relationship between internal and external public law. They are not built on completely different foundations. This explains the growing importance of general principles of law, even though they are not tied by international courts and tribunals to Article 38 of the Statute of the ICJ but are, rather, elaborated with reference to the vast repertoire of legal practice in existing legal systems. Moreover, some national higher courts have opened themselves to the decisions of foreign and supranational courts, viewed at least as persuasive authority (Andenas and Faigrieve 2015). The issues in methodology that this trend raises are neither few nor of scarce importance, for example with regard to the choice of the relevant legal systems. However, these are other issues, which require treatment on their own.

18.5.5 The Myth of ‘Optimal Rules’

Having explained why, due to the interaction between national, international, and supranational legal orders, the comparative study of administrative laws is increasingly important, a caveat is necessary. As observed earlier, supranational and international institutions define and refine standards in an increasing variety of areas. For this purpose, they often seek to define ‘optimal’ rules for national authorities, whatever the nature and level of development of the states. For example, the WTO rules on public procurements fall in this category of standards.19

In this regard, it is necessary to distinguish between description and prescription. The descriptive validity of a comparative study aiming at selecting an ‘optimal’ set of rules is itself dependent upon the ‘correctness’ of a number of doubtful claims. That the same principle or standard can work in the same way in various different contexts, national and supranational for instance, is questionable. That the formulation of a rule that is accepted by one or some legal orders will be equally acceptable in other legal systems is even more questionable.

Second, at the basis of these reports and surveys there is an implicit assumption; that is, that a comparative analysis of the rules governing public administration can reveal what is the ‘optimal’ law, for every administrative system, regardless of its peculiarities as well as of its state of development. This is questionable, too, because it neglects two important elements: the standards governing the conduct of public authorities are largely influenced by the context and such standards can be ‘technical’ but are hardly ‘neutral’. For example, for some procedural standards are imbued with Western values and can hardly be considered as globally applicable (Harlow 2006, 187). Moreover, empirical studies have shown that the application of some standards, particularly those of the WTO on government procurements, is problematic in developing countries (Mc Crudden and Gross 2006).

18.5.6 Beyond Traditional Approaches to Legal Comparison

Finally, the traditional approaches to legal comparison may be reconsidered, in context of regional and global systems of administrative governance. In the past, two approaches have emerged: the contrastive and the integrative approach. In brief, they emphasize distinctive and common aspects, respectively (Schlesinger 1995, 749). An example of the former approach can be found in Dicey’s anthem on administrative law, while the latter approach characterizes functional visions of administrative law. Although the origins of such visions can be traced back to the nineteenth century, because they are intertwined with broad theories of society and progress (Loughlin 1992, 105), they are reinforced by regional integration and globalization, because they tend to favour—though in different ways and with varying intensity—institutional isomorphism (Dimaggio and Powell 1983).

Once again, some distinctions are necessary. There is, first, a difference concerning the values upon which regional and global legal orders are founded. It would perhaps be an exaggeration to say that, while global legal orders are simply based on common objectives, regional legal orders are based on common values, such as democracy and respect for the rule of law and fundamental rights. In fact, some of the most important international treaties announce equally broad values. For example, the Vienna Convention on the Law of Treaties refers to the pursuit of justice.20 That said, regional integration is not simply based on broad values and common objectives, but also on more demanding standards for national authorities. For example, national courts must provide an effective judicial protection to individuals and firms, if necessary by granting them access to interim relief against the measures taken by governmental authorities that are susceptible of infringing the rights acknowledged and protected by the treaties.

Secondly, and more importantly, the regional legal orders such as those that have been created in Europe and North America are characterized not only by the proximity or vicinity of their member states, but also by an increase in legal affinity between them. This becomes particularly evident when considering that what characterizes the EU is the existence not just of analogies and differences between national legal systems, but of ‘common constitutional traditions’, as well as of the power to lay down norms aiming at approximating national rules. Common constitutional traditions, which were initially defined by the ECJ, are now referred to by the treaties in the context of the protection of fundamental rights (Cassese 2017).21 They imply not merely a more intense affinity between national systems but also a certain legal commonality. The approximation of national legislative, regulatory, and administrative provisions is another distinctive feature of the legal order of the EC/EU (Stein 1959). It implies a certain degree of convergence between national structures and processes (Widdershoven 2014). From both viewpoints, European integration has the effect of ‘bringing the public law systems of the differing European countries closer together’ (Craig 2005, 324). At the same time, the treaties require EU institutions to respect national identity, as well as national traditions and laws in the context of the European area of freedom, security, and justice.

A twofold consequence follows from this. Within both regional and global legal orders, the traditional approaches to legal comparison that focus only on commonality or diversity are even more evidently fraught with difficulties, both normatively and empirically. Empirically, both the contrastive and integrative approaches fail to consider the importance of an important part of existing legal realities; that is, either common or distinctive traits, respectively (Craig 2017; della Cananea and Bussani 2019). Normatively, they do not make sense of the greater relevance and significance of general principles of law. These difficulties are still more evident in the context of regional integration. Some argue that European integration requires an adjustment of comparative methods (Van Hoecke and Warrington 1998), which cannot be used in the same way as they would be used, for example, when considering the laws of the US and Ethiopia. Others go one step further, by arguing that traditional comparative methodologies are not helpful for the study of regional integration, because they neglect common constitutional traditions and thus fail to adequately understand an innovative dimension of law (Cassese 2016).
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19.1 Introduction: Administrative Power and the Task of Comparison

Instead of analysing the nature of administrative power generally in relation to other governmental powers, this chapter compares the respective roles of administrative institutions and administrative power on the one hand, and other governmental institutions and powers on the other, in dealing with drug use, possession, and trafficking in China and Victoria (Australia), the two jurisdictions with which I am most familiar. Comparison of these two jurisdictions provides both opportunities and challenges. Though one is a nation-state, the other a sub-national state within a federation, both have jurisdiction to regulate drug use-related harms and offending. There is thus comparability in terms of jurisdiction. More importantly, the opportunities and challenges for comparison stem from the divergence in fundamental political system; one authoritarian and one liberal democratic, and the nature of the relationship between state and citizen that flows from this. This divergence has implications for selection of both comparative methodology and the subject matter of comparison.

Before proceeding to the substantive discussion, in this introduction, I first map the process of shaping an approach to both the topic of administrative power and to comparison. That is because finding a location from which profitably to examine two very different jurisdictions, particularly in relation to a subject matter as vast and multifaceted as administrative power, involves choices and judgements that will highlight certain aspects of administrative power more than others. These choices will also locate the jurisdictions in a particular relationship with each other. The reasons and justifications for these choices should be made transparent to the reader, if only to illuminate that what follows is just one out of many fruitful ways of engaging with this fascinating topic.

19.1.1 Approaches to Administrative Power

Some approaches are deeply normative. Analyses focusing on the administrative state, or the extent and implications of contracting functions to private providers previously performed by government, concern the proper scope of administrative power and the conditions for private implementation of those functions. The challenge presented by trans-national or global administrative law is to the conventional wisdom that links administrative power with the governments of nation-states. This body of work also suggests we be sensitive to the demise, and then resurgence, of the nation-state.

Another approach is to examine what administrative power is by looking at the ways in which administrative power is legally constituted, bounded, and supervised, as well as the conventions, norms, and practices affecting its distribution and exercise (Cane 2016, 2–3). Administrative power may be constituted positively, by way of a written constitution, by legislation or prerogative; or negatively, by the doctrine of ultra vires or judicial review, where the substance and procedural limits of administrative power are ultimately determined. As Cane (2016, 4) explains, the constitution and control of administrative power are two sides of the same coin, with control mechanisms themselves constitutive of the boundaries of administrative power ‘and so a part of its definition’. Framed normatively, this approach interrogates the appropriate scope and manner of exercise of administrative power, judged with reference to principles of rule of law and democratic governance.

This chapter seeks to change the primary location of the inquiry to the grassroots and examine the question of ‘where is administrative power’. The analysis of where administrative power is exercised to address a specific social problem invites mapping of how and where administrative power is exercised in society, its boundaries, limits, and relations to other forms of judicial, social, and political power. This micro-level analysis not only tests, but also contributes to building a more nuanced understanding of macro-level inquiries into the constitution of administrative power and the questions that this broader level inquiry raises about the relationship between administrative power, law, and politics.

19.1.2 Approaches to Comparison

Selecting an approach to the substantive topic is limited by the second task of this chapter, that is, comparison. Traditional functional methodology in comparative law attempts to find problems commonly faced within different jurisdictions, and to compare possible legal solutions to those problems. Such a model imagines the placement of jurisdictions in theoretically equal positions as both are scrutinized and evaluated in relation to the function or problem to be elucidated (Zweigert and Kotz 1998).

But we know that the act of comparison is not neutral (Frankenberg 1985; Nicholson and Biddulph 2008). The questions we ask about administrative power and the way in which we construct our inquiry inevitably reflect what substantively we consider to be important, and how we see the jurisdictions in relation to each other. A question that may be topical, contested, and important in one jurisdiction may be well settled, not interesting, or even a non-issue in another. When the constitutional structure and basic political values of the jurisdictions to be compared are similar, this task is easier; conversely, when there are marked differences between the jurisdictions in these fields, comparison becomes problematic. As Kahn-Freund (1974, 11) argues, the closer the topic to the country’s core political system (as administrative power is) the more fraught the task of comparison.1 It is more likely, for example, to find current questions about administrative power that are front of mind in both England and Victoria, than, for example, in China and Victoria. Where the state structure and political values of the compared systems differ, as in the case of China and Victoria, finding a point of comparison becomes more complex.

When we compare administrative power in a democratic and an authoritarian state, the order of comparison becomes consequential if the analysis is not to be shaped in such a way that our conclusions collapse into simplistic assertions about human rights and its absence, and rule of law and its absence. Additionally, as Teemu Ruskola (2002, 12) contends, in the prevailing Western imagination, China is a lawless place, readily turned into the ‘other’, measured in terms of its distance from the rule of law ideal of a democratic polity. This insight suggests comparison must be organized in a way that avoids placement of the systems to be compared in the relation of normative centre and periphery.

My approach follows the prescription of Horowitz (2003, 2) who, in discussing the comparatist Herbert Bernstein, notes two important prescriptions about comparison. The first is that ‘intelligent comparative work’ can only proceed by ‘getting down to specifics’ and ‘getting them right’. The second is to get the big picture right as otherwise ‘comparison of the particulars by themselves would be incomprehensible, even incoherent’ (Horowitz 2003, 4).

This chapter takes up this dual challenge, to pay attention to the particulars and to get the ‘big picture’ right. This relationship is mapped both in terms of the exercise of administrative power and jurisdiction. The particulars are located in case studies, examining the location of administrative power in the policy, law, and practice of the treatment of drug dependency in China and Victoria, starting with an examination of the Chinese situation. Its focus on the question of ‘where is administrative power’, directs us to administrative power where it is exercised in the community. Drug misuse is an intractable problem worldwide and involves application of a mixture of educational, welfare, coercive, and punitive elements against people who are readily marginalized by government and community alike. Both China and Australia grapple, mostly unsuccessfully, with problems of drug dependency. Both jurisdictions have drug policies that profess some commitment to harm reduction and have deployed a wide range of resources to addressing this social problem. Administrative powers are part of this mix and so a focus on drug policy helps to locate administrative power amongst other types of power; judicial, political, and social, as well as amongst different administrative actors.2

Before delving into the selected cases, I will address the big picture question, so that the case study can become intelligible. I explain the basic frameworks within which my case studies are located, discussing the relationship between administrative power, law, and politics. I then proceed to the case studies. My preliminary conclusions are that the allocation of judicial, administrative, and social power in addressing problems of drug use and dependency differ significantly in the two jurisdictions and that these differences align with broader system level divergences in the configuration of state power and the relationship between state and society. Ultimately, though, the impact of these differences does not prevent drug users in both jurisdictions remaining marginalized.

19.2 Basic Frameworks: The Big Picture

The big picture requires attention to key questions about the relationship between administrative power, law, legality, and politics, and provides the context for examination of more specific questions about administrative power.

China’s embrace of law as a tool of governance has undergone dramatic transformation since the Chinese Communist Party (‘Party’) took power in 1949. In the Maoist, or revolutionary era, legal forms of governance were weakly institutionalized and periodically overwhelmed by revolutionary mass campaigns, particularly in the early 1950s, from 1957 to 1961 with the Anti-Rightist Campaign and Great Leap Forward and between 1966 and 1976 with the Cultural Revolution. Conflicts were handled based on class status (as a member of the ‘people’ or the ‘enemy’) rather than in accordance with law and fact. Only after 1979 did the Party, under Deng Xiaoping, commit to reconstructing a modern legal system and legal institutions and to restrict the scale and frequency of campaigns. From 1997, the Party made an explicit commitment to law-based governance, framed as ‘socialist rule of law’.

Today, at the most abstract level, we can point to some common principles in both jurisdictions; administrative power is created by law, must be exercised lawfully and should respect human rights. But beyond the level of assertion of basic principle, the ways these principles are given shape diverge. In the Chinese case, the fundamental relationship between administrative power, legality, and politics has become unsettled. In Victoria, by contrast, whilst uncertainties and contentious issues arise in areas of application, at the level of basic principle, the relationships between legality, politics, and administrative power are comparatively stable.

19.2.1 Law and Politics

In China, despite strong rhetorical commitment to a ‘socialist rule of law’, the relationship between administrative power, the rule of law, and politics is not only unclear in practice, but increasingly ambiguous in principle. Until recently, scholars have imagined a form of separation of Party and state under which Party matters were governed by the Party Charter and state business was governed by the state constitution and laws made under it (Backer 2009, 605–7; Jiang 2010). In both theory and practice this distinction is undermined by Party control of the boundary between Party and state (Li 2015, 95–6). But, particularly since 2014, even this form of conditional separation has eroded.

While the Party has always asserted its leadership over the rule of law (it was after all a Party decision to re-establish law as a mode of governance and the Party that invested heavily in establishing and supporting development of its version of rule of law), in 2014 the intensity of Party leadership over law and legal institutions changed. From 2014, the Party’s Central Committee made clear its resolve to re-centralize power over legal administration, impose more extensive requirements of political correctness in administration under the rubric of exercising ‘absolute’ leadership over the rule of law, and strengthen politicization of legal personnel and institutions (Trevaskes 2018, 348). In January 2019 the Party’s Central Committee issued the Regulations on Political-Legal Work with the objective of ‘upholding and strengthening the Party’s absolute leadership over political-legal work’ (Article 1) and required agencies to adhere to the principle of resolving conflicts based on application of ideologically determined categories of ‘the people’ and ‘the enemy’ and ‘accurate application of the people’s democratic dictatorship’ (Article 6(6)).3 These ideologically derived status categories do violence to the basic rule of law principle of equality before the law. The political-legal organs referred to are the procuratorate, courts, police, justice and state security agencies; which together exercise the state’s coercive judicial and administrative power. As we will see in the case studies, implementation of drug policy is concentrated in the hands of these organs.

Absolute leadership has progressively been implemented in ways that further undermine institutional and ideological boundaries between Party and state agencies. Recent illustrations are found in decisions of the National People’s Congress (NPC) in its 2018 meeting. One amended the state constitution to create a new state anti-corruption body directly subordinate to the NPC. The National Supervision Commission is responsible for implementing Xi Jinping’s anti-corruption campaign and for enforcing political discipline on Party members (Li 2019). Controversially, it was created by incorporating a state agency, the Ministry of Supervision (an administrative agency originally under the State Council), the anti-corruption divisions of the nominally independent People’s Procuratorate and the Communist Party’s Central Commission for Discipline Inspection. It thus brought together state and Party organizations within the state structure. It exercises powers that blur the boundaries between investigation and punishment of Party disciplinary breaches and legal breaches. Another decision was to transfer some state agencies to Party organs. The State Administration of Religious Affairs, for example, was transferred to the Party’s United Front Work Department (Cabestan 2019).

The significance of these changes for the present case study is that Party directives about enforcement priorities, particularly during campaigns where political-legal agencies are required to coordinate their activities to punish targeted activities swiftly and harshly, have a direct and deleterious effect on protection of human rights, procedural fairness, and principles of proportionality in administration of the law.

These changes cannot be seen as a simple reversion to the pre-1978 revolutionary era style of personalized governance as, since 1997, the Party has strengthened professionalism of administrative agencies and other legal and judicial actors, built a more gap-free legislative framework to regulate substantive and procedural aspects of administrative power, and increased the scope of legal accountability mechanisms. However, constructing the rule of law has not been designed to separate legal and political power, but to better harness legal power, including law-based administration, to buttress political power. In Victoria, it might be argued that the relationship between political and legal power is the reverse; acting constitutionally and legally bolsters the legitimacy of both state institutions and political actors; that is the ideological function of the rule of law.

In jurisdictions such as Victoria, constitutional allocation of power, the boundary between administrative and political power, and the principles that locate that boundary, are stable. Controversial issues abound, such as the scope of delegated legislation, efforts to avoid liability or existing controls on administrative power by contracting out or creating public authorities, or disputes such as the grounds for ministerial intervention in planning processes. However, these issues can be managed within the framework of constitutional law and conventions. Well-established conventions also exist to determine when a court will intervene in the exercise of discretion. The point is that these controversies do not call into question basic constitutional arrangements but arise and are resolved within the bounds of established law and convention.

19.3 Where is Administrative Power? A View from the Ground

19.3.1 Dealing with Drug Users and Drug-Dependent People in China
19.3.1.1 A politically charged history

China’s drug policy has a long and politically charged history. Anti-drug propaganda continues to link drug abuse with China’s defeat in the two opium wars (1839–42 and 1856–60) and the ‘century of humiliation’ that followed (State Council Information Office 2000a; Baumler 2007; Zhang and Chin 2018, 6–7). An early campaign after the Party seized power in 1949 was to eradicate narcotic manufacture, trafficking, and dependency. In that campaign, the Party-state’s coercive power was amplified by mass mobilization; eliding political, administrative, judicial, and popular power. Its symbolic importance was to demonstrate the capacity of the Party to effect radical and transformative changes in society (Dutton 1995, 437). Even today, where the Party has committed to governing by law, drug policy and enforcement practice remain politically inflected (Zhou and Wang 2016, 201).
19.3.1.2 Drug policy

Today, drug control policy is administered by the National Narcotics Control Commission (NNCC) established in 1990 under the State Council, with its secretariat and operations directed by the Ministry of Public Security’s Drug Control Bureau (State Council Information Office 2000a).

From 2005, drug policy has been conducted under the rubric of the People’s War on Drugs, requiring that priority being given to ongoing anti-drug campaigns. Very severe criminal punishment is prescribed. The Criminal Law (Article 347) imposes between fifteen years’ imprisonment and death for smuggling, trafficking, transporting, or manufacturing illicit drugs.4 The death penalty may be imposed for possession of over 50 grams of heroin or methamphetamine regardless of purity. During periods of campaign, agencies are set enforcement targets to encourage full enforcement and severity is demonstrated through exercising discretion to punish as harshly as possible.

Alongside the People’s War sits the ‘new’ regulatory approach to drug users that characterizes them as ‘sick’ and ‘victims’ of dependency rather than as offenders (State Council Information Office 2000b). To the extent that there was tension between the People’s War and a more humane, harm-reduction approach to drug dependency in terms of allocation of resources and enforcement priorities, the 2014 Opinion on Strengthening the Work of Drug Prohibition issued jointly by the Party Central Committee and the State Council resolved it in favour of a national security approach.5 From July 2014, drug rehabilitation has been framed in terms of protecting the long-term stability of the nation. While this document identifies improving employment and social welfare assistance and strengthening HIV prevention work amongst drug users, most of the contemplated measures are designed to strengthen ‘comprehensive management measures’ and control of drug users.6
19.3.1.3 Measures for dealing with drug users

In China, in contrast to Victoria, illicit drug use is not characterized as a crime but as an unlawful act, punished administratively. Alongside voluntary rehabilitation, Chinese law prescribes an interlocking set of administrative powers for the management, treatment, and punishment of illicit drug use. Whilst encouraging harm reduction and voluntary rehabilitation, the model described below is ultimately strongly state-centred and coercive in that power is concentrated in the hands of the police and justice departments and focuses on management and control of drug users.
19.3.1.4 Harm reduction measures and community participation

A person may voluntarily seek treatment for drug dependency without punishment in a not-for-profit drug treatment centre accredited and supervised by the health authorities. Methadone substitution programmes operated by the health authorities began from 2002 and have gradually become more readily available (Zhang and Chin 2018, 5).

But, to access any of these forms of treatment, a drug user must be entered on a police register (Drug Prohibition Law, Article 36), with negative consequences.7 People on the register have their identity card ‘flagged’ so that every time they use their identity card; for example, to check into a hotel, or to purchase travel tickets, the local police are notified. Police may conduct random drug tests, often in circumstances that humiliate the person in front of colleagues, friends, and family. People who relapse may be subject to compulsory orders imposed by the police. In practice, it is widely acknowledged that the register is very far from comprehensive, with heroin users more readily discovered than users of other types of illicit substances (Zhang and Chin 2018). It is also not surprising that many shun voluntary treatment to avoid being entered on the register.

Actors such as social workers and volunteers are not, as we might assume, independent of government but are either agents of, or organized by, government agencies. Social workers are employed by local governments to implement community-based coercive orders. Their focus is on monitoring, with limited resources for counselling or providing assistance in finding employment or housing (Biddulph and Xie 2011).

Similarly, the use of the term ‘volunteers’ is misleading as volunteering is often organized by the work unit or educational institution. Volunteering is invested with significance by (and as part of realizing) Xi Jinping’s political agenda of ‘rejuvenation of the Chinese nation’ as a method by which the state develops citizens’ sense of responsibility (Zhang and Li 2015, 36). The idea of ‘volunteering’ itself and establishment of volunteering organizations have been actively encouraged by the civil affairs administration, local governments, and the Communist Youth League using material incentives such as volunteering quotas and performance targets, or preference in hiring decisions (Spires 2018, 204, 207–8).

The number of independently organized local community outreach groups conducting harm minimization functions such as education and providing needle exchange remains small. These organizations are often hampered by their unstable working relationship with the police, particularly if they are staffed by former drug users, in that police may patrol or detain people using the service (Zhang and Chin 2018, 6). This policing practice contrasts with that of Victoria Police of generally not patrolling or arresting people using facilities such as the trial Medically Supervised Injecting Centre in North Richmond, discussed below.
19.3.1.5 Compulsory drug rehabilitation

Police powers range from imposition of a small fine or administrative detention of between ten and fifteen days, up to administrative detention for two years. A characteristic of these administrative powers is that the law fails to specify criteria to shape discretion, giving police relatively unfettered powers to determine which of several possible sanctions to impose and the duration of the particular sanction. The lawfulness of administrative decisions may be challenged in court under the Administrative Litigation Law, but a successful challenge is difficult. That is both because the criteria of lawfulness are vague and because individuals face practical disincentives to challenging police decision-making when they are under their control or in custody.8

The Drug Prohibition Law prescribes a series of interlocking compulsory orders for drug-dependent people imposed by the police. The first is supervised rehabilitation in the community. This is a three-year compulsory order imposed by the police on people determined to be drug-dependent (Drug Prohibition Law, Article 33). Under this order the person is required to sign an agreement with the local street committee (a delegated body of the local government) setting out the period of rehabilitation, treatment measures, and obligations. Agreements impose zero tolerance conditions for performance of the agreement and prevent the person from leaving the district without permission. Zero tolerance means that if the person is caught using illicit drugs during the period of the agreement, they may be sent to an administrative detention facility.

Another community based compulsory order is called ‘Recovering Health in the Community’ (shequ kangfu) imposed by the police for between one and three years after release from detention. This order may be served in the community under conditions similar to Community Rehabilitation (Drug Prohibition Law, Article 48, Drug Rehabilitation Regulations, Articles 15, 34), or in a closed facility (Drug Prohibition Law, Article 43). Entry into a closed facility is theoretically voluntary, but in practice many have no choice because of unemployment, homelessness, or family pressure.

Police may impose an initial two-year period of administrative detention under Compulsory Quarantine for Drug Rehabilitation (CQDR) (Drug Prohibition Law, Article 38), in a detention centre operated by the Justice Department. Detainees first undergo detoxification and then participate in work. In some better resourced camps, education and (rarely) psychosocial counselling programmes are provided (Zhang and Chin 2018, 4–5). Where the person is determined to have rehabilitated well, their term may be reduced by one year, or where they have not, extended by one year (Drug Prohibition Law, Article 47). The law itself does not provide any criteria for determining whether the detainee has ‘rehabilitated well’.

Some sense of the scale of compulsory drug rehabilitation orders in China is provided in the NNCC’s annual report for 2016; 357,000 person-units were sent to CQDR, 245,000 person-units were subjected to Giving up Drugs in the Community Orders and 59,000 to Recovering Health in the Community Orders, and 2,505,000 people were registered as drug users.9
19.3.1.6 Resources

What the account above obscures is the systematic lack of capacity of these agencies to implement community-based compulsory orders and the overall weakness of community-based support programmes. There is widespread official acknowledgement that local street committees do not have the financial resources, suitable premises, or specialist personnel required (Xie 2015, 87). It is not surprising, then, that the two community-based orders have been poorly implemented (and in some cases not implemented at all) and that there are high relapse rates, high unemployment, and high rates of drug-related crime amongst former offenders (Xie 2015, 87). For example, in Chongqing from 2012, street committees delegated management of community-based rehabilitation orders to a joint management committee including officials from the administrative detention centre. Management of these drug users was strengthened through use of a computerized dynamic management system, able to track compliance with elements of the order such as attendance at meetings, whether the person has left the designated local area without permission, or failed to present for regular drug testing (Xie 2015, 89). Lack of resources and training at the community level has thus led to a creeping expansion of punitive powers and approaches in practice.

19.3.2 Drug Policy in Victoria
19.3.2.1 History and overview

In Australia, the national drug policy framework was adopted in 1985 (National Drug Strategy, NDS). In contrast to the Chinese situation, problems with recreational use of illicit drugs are comparatively recent in Australia and burdened with less political symbolism touching on sovereignty and national dignity. The NDS comprises three pillars: demand reduction, supply reduction, and harm reduction (VLRRCSC 2018, 53). It articulates a harm minimization approach focusing on reducing the harms of drug use, rather than reducing drug use and so does not draw a strong distinction between licit and illicit drugs, in contrast to the Chinese drug policy focus on illicit drugs.

An Inquiry into Drug Law Reform conducted by the Parliament of Victoria, Law Reform, Road and Community Safety Committee (VLRRCSC) in 2018 helpfully provides a comprehensive evaluation of the laws, programmes, and policies for addressing illicit drug use in Victoria.10 This report notes that despite the official policy approach to drugs being harm reduction, much effort is still placed on ‘law enforcement to reduce the supply of illicit drugs’. It argues that better outcomes would be achieved with a greater balance between law enforcement and health-based responses (VLRRCSC 2018, 2, 61). To achieve this it recommends a four-pillar approach of prevention, law enforcement, treatment, and harm reduction, to facilitate higher funding of treatment and harm reduction programmes through identification of treatment and harm reduction as distinct and separate (VLRRCSC 2018, 79). By design, drug policy in Victoria is not only an all of government approach (including state and federal agencies) but also incorporates community and other expert voices into policy formation and implementation.

The difference between approaches in drug policy, arguably reflects broader differences in styles of governance between Victoria and China. China’s is strongly state-centred, with civil society playing a marginal, supportive role. In Victoria, independent non-government and civil society actors play a central role, in terms of both policy formation and provision of services.
19.3.2.2 Measures for dealing with drug users

In contrast with the Chinese situation which distinguishes between administrative and criminal wrongs, in Victoria all illicit drug offences are criminal and may be punished either as a summary or indictable offence. Use of a drug of dependence is a summary offence under the Drugs, Poisons and Controlled Substances Act 1981.11 This offence may be punished with a fine or imprisonment of up to one year. Possession of a drug of dependence is an indictable offence under section 73 of the Drugs, Poisons and Controlled Substances Act 1981. If it is determined that possession was not for the purposes of trafficking, this offence may be punished by a fine or imprisonment of up to one year. Punishment for trafficking (which is distinguished from possession by quantity) varies from fifteen years’ to life imprisonment depending on quantity and type of substance. Unlike China, the purity of the drug is taken into account in determining the quantity trafficked and the level of penalty.

Most prosecutions for drug-related offences in Victoria are for using and or possessing illicit drugs, as opposed to supply-related offences such as importation, trafficking, selling, cultivation, and manufacture. But police report that use and possession are usually detected in practice when a person is arrested for committing some other crime that flows from, or is associated with, drug use (VLRRCSC 2018, 157).
19.3.2.3 Institutional division of power

Criminalization of drug use and possession in Victoria dramatically changes the balance between judicial and administrative power in implementing drug policy. In China, as noted above, the courts are almost entirely absent in addressing drug use and dependency and are confined primarily to adjudicating criminal supply-type offences. The judicial role in Victoria extends well beyond adjudication of criminal cases.

The Magistrates’ Court of Victoria administers a range of diversion programmes to provide case management and access to services where substance-use disorders contributed to offending. Offenders may be referred to community support services, such as housing support, anger management and psychological counselling, disability services, mental health services, and drug and alcohol treatment. These programmes include the Court Integrated Services Program (CISP) and CREDIT/Bail support programmes (VLRRCSC 2018, 196–9). In Victoria, Drug Court has operated since 2002 as a division of the Magistrates’ Court of Victoria. It may impose a drug treatment order (DTO) (under section 18z of the Sentencing Act 1991) which is a judicially supervised, therapeutic order. Under a DTO the Justice Department case-manages, and the magistrate supervises compliance with, the conditions imposed by the court to assist the person to address problems associated with drug dependence. Many not-for-profit organizations and private treatment providers are funded or supported to provide mandated services (VLRRCSC 2018, 205).12

Not only is judicial power central in dealing with drug dependency, courts also coordinate and bring services and treatment providers into the heart of the criminal process through treatment and support programmes. Institutionally, civil society and other private actors become located more centrally in formal justice processes through therapeutic approaches to justice than the Chinese approach allows.

Police diversion programmes also play a significant role after a person is apprehended for drug use and possession, but before a charge is laid, enabling the police to exercise discretion to divert people away from the criminal justice system. In Victoria, police may give a maximum of two successive cautions under the Cannabis Cautioning Program or the Illicit Drug Diversion Program for use or personal possession of a small amount of cannabis. The person must admit the offence and consent to participate (VLRRCSC 2018, 163–4). Court and police diversion programmes are reported to have been effective in reducing drug use and reoffending (VLRRCSC 2018, 164).
19.3.2.4 Community participation

The pervasiveness and prevalence of community and private entities in formation and implementation of drug policies in Victoria provides a strong contrast with the Chinese drug rehabilitation system. An example is the Yarra Drug and Health Forum, which is a community-based organization that provides a forum for local residents, businesses, and organizations to discuss and advocate for programmes and solutions to local drug-related issues. It receives funding support from local and state government and other organizations. It was heavily involved in advocating for creation of the trial Medically Supervised Injecting Centre in North Richmond and has actively supported making Naloxone available to reduce heroin overdose-related deaths. These groups have close connections with local government, police, health, and education agencies. Police have indicated their support for the trial Medically Supervised Injecting Centre by not patrolling or arresting people in the vicinity.

19.4 Comparison and Conclusion

The two case studies presented in this chapter illustrate the dynamic relationship between administrative, judicial, and social power in the formulation and implementation of drug policies in China and the Australian State of Victoria. At one level this is unsurprising and flows from the basic structure of governance. China has traditionally privileged administrative power over judicial power and continues to do so strongly. Courts in China are comparatively weak and this is demonstrated not only in their relatively constrained capacity to resist political interference, but also narrow jurisdictional boundaries (Ng and He 2017).

Within administrative powers we find in both jurisdictions that the police play a significant role, but clearly in China the police are more central to all aspects of drug policy, from acting as secretariat of the NNCC, to detecting, punishing, rehabilitating, educating, managing, and conducting surveillance of drug users. By contrast, the police’s role in Victoria is more limited. Police diversion programmes in Victoria also provide institutional mechanisms for police to intervene in ways that divert young, first-time, and minor offenders out of the formal criminal justice system and that facilitate their access to programmes directed at addressing underlying problems that have contributed to their offending. Police powers in this field are thus not purely punitive.

The different scopes and lack of balance between administrative and social power also reflects the continuation of the ‘big government, small society’ mode of governance in China, which tends towards strengthening and expanding the reach of government in areas, such as drug dependency, seen as touching on social stability and national security. In the case of drug policy, strengthening management involves many interlocking mechanisms, from registration, to compulsory orders, to detention. Ultimately though, the expansive intention is not matched by corresponding capacity at the local level as the discussion of community-based orders demonstrates. Whilst resources in Victoria are also constrained, in other respects the contrast is stark, in terms of policy orientation and the scope of community engagement. In Victoria, community and non-government groups carry a share of the burden of regulation. In China, this opportunity and burden are limited.

I have not evaluated the comparative efficiency of the two approaches to drug rehabilitation. From the perspective of the lived experience of drug users, neither has been particularly successful in addressing problems of social marginalization and stigmatization. Difficulty in accessing services is a factor in both jurisdictions. In Victoria, criminalization of drug use has been identified as increasing stigmatization and risky forms of drug use (VLRRCSC 2018, 158). In China, registration and the predominance of coercive police power in drug treatment policy is an important factor. It would be interesting to explore which approach was comparatively more successful and why, but that is beyond the scope of this chapter.

Ultimately then, these case studies lead us back to the big picture questions about the purpose and constraints on administrative power, the relationship between state and society and the relationship between law, politics, and administrative power. What has been mapped out at the micro-level also corresponds to the basic principles and priorities of the overarching governance models in each jurisdiction.13
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1 Kahn-Freund was primarily interested in the success of legal transplants, but the basic point remains.

2 I am using the term social power in two senses. The first is to distinguish it from administrative and other forms of governmental power exercised by state agencies and from political power exercised by the Chinese Communist Party. The second is to identify the possibility of a locus of power exercised by sometimes-organized private actors in the public sphere, outside that of the Party-state, that might seek to influence state and Party actors, or to intervene where possible in supporting drug dependent people. Another reason for using the term social power is to avoid introduction of assumptions about comparability between Victoria and China that might arise from the use of more conceptually fixed and ideologically significant terms such as ‘civil society’. This chapter uses the idea of ‘social power’ rather than Habermas’ concept of the public sphere, or Bourdieu’s concept of social capital, as social power directs our attention to societal (as opposed to governmental) actors in the public sphere whose ‘social capital’ or capacity to act and influence is variable, even ephemeral in the face of Party-state organization and exclusion, and who are sufficiently peripheral to policy formation and implementation, that a claim that they are ‘civil society’ actors cannot be made without more detailed analysis and justification.

3 Accessed at <http://www.gov.cn/zhengce/2019-01/18/content_5359135.htm>.

4 National People’s Congress, Criminal Law of the People’s Republic of China (Zhonghua Renmin Gongheguo xing fa) adopted on 1 July 1979 (amended 1997, 1999, 2001, 2002, 2005, 2006, 2009, 2001, 2015, and 4 November 2017, effective on 4 November 2017).

5 Chinese Communist Party Central Committee, State Council Opinion on Strengthening the Work of Drug Prohibition (Zhonggong Zhongyang, Guowuyuan guanyu jiaqiang jindu gongzuo de yijian) 6 July 2014.

6 <http://www.gov.cn/xinwen/2014-07/06/content_2713194.htm>.

7 NPC Standing Committee, Drug Prohibition Law of the People’s Republic of China, (Zhonghua Renmin Gongheguo jindu fa) passed 29 December 2007, effective 1 June 2008.

8 National People’s Congress, Administrative Litigation Law of the People’s Republic of China (Zhonghua Renmin Gongheguo xingzheng susong fa) adopted on 4 April 1989, effective 1 October 1990 (amended by the NPC Standing Committee on 1 November 2014, and 27 June 2017, effective 1 July 2017).

9 China Police Web, 23 March 2017, at <http://www.nncc626.com/2017-03/23/c_129516372.htm>.

10 <https://www.parliament.vic.gov.au/images/stories/committees/lrrcsc/Drugs_/Report/LRRCSC_58-03_Full_Report_Text.pdf>.

11 Drugs, Poisons and Controlled Substances Act 1981, Act No. 9719 of 1981, Victoria, incorporating amendments as at 1 July 2018.

12 Sentencing Act 1991 No. 49 of 1991 Victoria, incorporating amendments as at 1 July 2010.

13 This research was supported by a grant from the Australian Research Council (Grant no. FT130100412).









Chapter 20

Separation of Powers in Comparative Perspective

How Much Protection for the Rule of Law?


Peter L Strauss




The necessary brevity of this comparative view of separation of powers1 suggests beginning by sending the reader to scholarly studies of particular systems that can provide greater depth: Huq (2018) and Chafetz (2017) are excellent recent American accounts; Ackerman (2000) adds to it an extensive comparative analysis (although more recent retrenchments from democracy apparent around the globe may have shadowed his optimism for ‘constrained parliamentarianism’), and Rohr (1986) an earlier study, historically informed and grounded in the discipline of public administration. Peter Cane (2016) looks closely at past and present provisions for governmental structure and control in Britain and Australia as well as the US. Christoph Moellers (2013) provides a view particularly valuable for understanding the German perspective. Another work of Rohr’s (1995) analyses the French Fifth Republic in comparison with the US. Helle Krunke and Bjorg Thorarensen (2018) consider five Nordic governments (Denmark, Finland, Iceland, Norway, Sweden) diverse in form but relatively homogenous in population, with strong traditions and all, to date, remarkably successful in preserving democratic institutions. The point about traditions, or shared social norms, is a central one for this essay; at a time of growing pessimism about the fate of democracy worldwide, adherence to norms of political behaviour may have an importance transcending formal provisions for the allocation of governmental power.

Invoking ‘separation of powers’ to describe governmental structures is traceable at least as far back as Aristotle. That courts and judges would not be political actors, that governments would have structures of distinct elements performing distinct functions, is as readily ascribed to the Roman Empire as to contemporary governments. For Americans, the writings of John Locke and Baron de Montesquieu gave the idea of separation normative force, as a prescription for government organization capable of offering protection against tyrannical rule and for human rights, and some assurance of an open, accountable, and responsive government. And so one finds these words in the Massachusetts Constitution of 1780:

XXX. In the government of this commonwealth, the legislative department shall never exercise the executive and judicial powers, or either of them: the executive shall never exercise the legislative and judicial powers, or either of them: the judicial shall never exercise the legislative and executive powers, or either of them: to the end it may be a government of laws and not of men.

Yet a contemporary account of ‘separation of powers’ building on this normative commitment to support for the rule of law, and against autocracy, must reflect the transformations in governments and their institutions that have occurred since that time. Writing when courts were subordinate institutions, neither Montesquieu nor Locke made them central to the separations on which they proposed to rely. Montesquieu addressed how governing power was distributed in France and England among separate estates (monarch, aristocracy, commoners) controlling distinctive institutions (the monarchy, the House of Lords, the House of Commons) (Stewart 2004). Locke’s three powers requiring separation were legislative, executive, and federative (external relations) (Moellers 2013). Their attention focused on a separation of political authorities one can find in many parliamentary democracies today—a power-constrained ‘chief executive’ (President or monarch), a lower ‘people’s’ house, and an upper house differently chosen.

America discovered the co-equal, constitutional court, and other nations have more recently followed. The prevalence of ‘constitutional courts’ in parliamentary democracies, and of the higher law that a written constitution may establish, reflect today’s ‘separation of powers’. Consider, as well, these other changes from Montesquieu’s times:



1. Eighteenth-century national governments were small, their control distributed between monarch and Parliament; civil servants today may number in the millions, performing a range of technically challenging tasks unimaginable then and inappropriate for resolution simply by acts of political will, legislative or executive. ‘Although democratic legislation can provide guiding principles, parliaments have neither the time nor the expertise to sift the changing scientific data in search of responsible regulatory solutions’ (Ackerman 2000, 695; Moellers 2013, 115). The relation of these governments to political and judicial controls can itself be seen in ‘separation of power’ terms (Katyal 2006; Sunstein 2016; Metzger 2009; Metzger 2017).

2. The designers of America’s constitution thought the ‘branch’ most in need of control to be the people’s house of the legislature—its likely malaise, choices that would be made by the lower classes if insufficiently constrained by institutions of the elite. ‘Populism’ is indeed a contemporary phenomenon around the globe, but today (perhaps in consequence as well of the changes in governments’ size and ambition) executives inhabit the most dangerous branch.

3. ‘Controlling the controllers’, as Professor Cane well puts it, is the common aim of those who would avoid autocracy; doing so requires institutions external to the dominant political actor, whether President or Parliament.

4. Vertical ‘checks and balances’ are common and may be as important as horizontal ones. In both presidential and parliamentary systems, one may find a federal state (perhaps with its own distinct representation in one house of the legislature) or, increasingly, an international institution (such as the European Union) itself committed to defending against autocracy.





Thus, the following discussion emphasizes executive authority, judicial matters, and constraints arising out of vertical relations or from civil service behaviours; legislatures, now rarely the power-centres most to be feared, may prompt executive overreach in support of populist movements or (as now in the US) by being rendered dysfunctional by political division.

Moreover, associating ‘separation of powers’ exclusively with presidential systems like that of America is mistaken. Its meaning today is cloudy and variable across political systems and contexts. ‘[J]udges and scholars have no common sense what the phrase “separation of powers” means’ (Huq 2018, 1526). ‘Instead of being seen as a fixed concept, separation of powers is better viewed as a ‘continuum’ which embraces a wide range of forms of governance, including parliamentary as well as presidential systems’ (Gittings 2018, 113).2 American presidentialism and Westminster parliamentarianism differ strikingly, the former relying chiefly on ‘diffusion’ of authority among competing institutions, ‘checks and balances’ that may defend against autocracy; and the latter relying chiefly on ‘accountability’, structures of immediate responsibility within a cabinet, political party, Parliament, and populace. Yet parliamentary supremacy has ceased to be absolute in any nation subscribing to a judicially enforceable written constitution (Goss 2018) or to enforceable external constraints, such membership of the European Union (EU) or the European Convention on Human Rights (ECHR) enforceable through the European Court of Human Rights (ECtHR); and parliamentary government, too, relies on interrelationships (‘checks and balances’) among a variety of governmental bodies. ‘Although there are still some who deny the existence of separation of powers under a parliamentary system,…. Lord Diplock’s famous pronouncement that the British constitution ‘is firmly based on the separation of powers’ has increasingly become accepted orthodoxy, with official British government publications describing the separation of powers as a fundamental constitutional principle’ (Gittings 2018, 115).3

The following pages present, first, a necessarily brief account of ‘separation of powers’ under American presidentialism; then the contrasting system of Westminster parliamentarianism; third, the increasingly prevalent mixed regimes, often semi-presidential, that Professor Ackerman has described as ‘constrained parliamentarism’; and, finally, a few words about international institutions. As will be seen, in this most real of all possible worlds, the words of constitutions, written or implicit, matter considerably less than the actual distribution of effective power within a polity.

20.1 Separation of Powers in the United States

Although devoting separate articles to the Congress (I), the President (II), and the judiciary (III), America’s 1787 Constitution4 replaced Massachusetts’ radical separation with acceptance of some interpenetration—‘checks and balances’ diffusing public power among competing elements of government—as well as distinct vertical controls. As the influential James Madison argued in its support, Montesquieu ‘did not mean that these departments ought to have no partial agency in, or no control over, thee acts of the other … [but] no more than this, that where the whole power of one department is exercised by the same hands which possess the whole power of another department, the fundamental principles of a free constitution are subverted’ (Federalist Paper No. 47). Congress, President, and Supreme Court each participate in some way in the others’ business, as a means of preserving their own authority against encroachment and preventing the aggrandizement of the authority of the other.5 The President’s veto power, for example, provides a defence against legislative measures that might encroach upon his executive responsibilities—but he needs Congress to shape and fund his government and to define his authority over civil servants. Vertical separations between the federal government and the states had great importance as well. Powers not affirmatively granted to the federal government were reserved to the states (and expansive understandings of those federal grants were a century and a half in the making). Moved by fears both of populist (majoritarian) tyranny, and of larger states taking advantage of the small, the Constitution created a Senate in which states (not the people) would be directly and equally represented (Metzger 2017). Such arrangements remain an important checking element in some parliamentary democracies, such as Australia, Canada, and Germany. And the Senate’s functions are readily seen to involve the executive (appointments, treaties) and judicial (impeachment, then regarded as a matter of considerable importance) as well as the legislative (Rohr 1986).

The creation of a bicameral legislature separately representing states (Senate) and voters (House) reflected the models inspiring Montesquieu. That the Constitution assigns distinct authorities to the three particular actors at the federal government’s head (Congress, President, Supreme Court) does reflect the conventional horizontal, three-power understanding of what must be separated. Yet the Constitution does not define the government as such. It leaves to Congress statutory creation of all subordinate government bodies—including specification of their relationships to the three constitutional actors (Strauss 1984). As American civilian government grew from under 3,000 to over two million actors,6 Congress created a remarkable variety of forms and authorities to deal with the challenges of contemporary governance (Lewis and Selin 2013; Datia and Revesz 2013). And, although transformed, the vertical constraints of federalism remain important. Although senators, now popularly elected, may today be less directly tied to state interests, law execution now frequently requires state cooperation; relations between federal and state bureaucracies can provide important elements of constraint (Bulman-Pozen 2012; Bulman-Pozen 2014; Bulman-Pozen 2016). It is, then, hard to describe American government in the simplest of separation-of-powers terms.

Perhaps the most important contrast to parliamentary systems is that Americans choose a unified government only by coincidence, and use (with rare exceptions) first-past-the-post elections that discourage the emergence of more than two political parties. Voters choose a candidate for the House of Representatives each two years, for the presidency each four, and a Senator (for a six-year term) in only two-thirds of the national elections; they can divide their votes, as in recent years they most frequently have. That is, Americans elect not a government, but particular candidates for office; should their choices happen to confer control of all three political institutions on the same party, it can only be assured of keeping that control for two years. The other party may gain control of the House, the Senate, or both, in the next election. Professor Ackerman has argued that these constitutional arrangements are disadvantageous. A party knowing that it may holding unified power for as little as two years has incentives to embed extreme measures a parliamentary government might hesitate to enact. Knowing that ‘the American system sometimes requires a political movement to keep on winning elections for ten years or more before it can assume full control over all key institutions’ (Ackerman 2000, 650), it may be able to entrench its legislation for years to come; for parliamentary governments, full control—won or lost—comes with a single election. Moreover, without norms of bipartisan cooperation, strikingly absent in recent years, different parties controlling the presidency and Congress can lead presidents to executive overreach by producing legislative deadlock (Mann and Orenstein 2006).7

When Congress’s choices underlie American separation of powers disputes, they generally are framed in terms of ‘aggrandizement’ and ‘encroachment’. Has Congress empowered itself or (much less frequently) the President or the Supreme Court to act outside its proper sphere of authority? Congress cannot confer on itself (or a body it creates under its sole control) responsibilities for executing the law or adjudicating disputes or for executive or judicial appointments; nor may it legislate except in ways the Constitution specifies. Do Congress’s legislative actions have the effect of encroaching presidential or federal judicial authority? Some legislation structuring adjudications (notably, concerning bankruptcy) has failed this test, but not adjudications by executive agencies, even those imposing substantial fines, so long as they are subject to appropriate judicial review.

If legislative, executive, and judicial actors must always be different, typical administrative actors such as the Environmental Protection Agency defy that proposition. Each, in its own sphere, may act as ‘separation of powers’ appears to prohibit—adopting regulations (legislation), seeing to their enforcement (execution), and resolving disputes about their application to particular circumstances (adjudication). The Constitution’s drafters knew John Locke’s proposition that legislators are entitled to create only legislation, and not subordinate legislators; hence, one finds arguments that authorizing agency creation of secondary legislation (regulations) violates separation of power principles (Hamburger 2015; Schonbrod 1993; Lawson 1994). Yet the earliest American Congresses authorized executive branch actors to adopt regulations (Mashaw 2012), as executives do throughout the world, with courts reviewing them for legality—perhaps interpreting authorizing statutes narrowly but not rejecting the authority. The American Supreme Court has found such authorizations invalid only twice, in the 1930s.8

Administrative agencies do not present a case ‘where the whole power of one department is exercised by the same hands which possess the whole power of another department’. The agencies Congress legislatively creates (like civil service institutions in parliamentary democracies) are distinct from the political executive, and overseen by each of the branches the Constitution names, Congress, President, and Court (Strauss 1984; Strauss 2007). Possessor of only one ‘whole power’, President, Congress, and Court are omni-competent, able to act on any matter with which government might be concerned (Rakoff 1992). Congress may only legislate; the President may only see to the faithful execution of the laws; and federal courts may only adjudicate. Although apparently empowered to legislate, execute, and adjudicate, each agency is both subordinate to all three constitutional branches and constrained in its actions to the particular sphere Congress has assigned to it. None possesses ‘the whole power of one department’.

For Professor Cane, the fact of competing overseers creates room for agency ‘shirking’ from strict obedience (‘service’) to any one of them, within the scope of discretion its authorizing statute creates. These relations, then, are ones of ‘agency’, not ‘service’ (Cane 2016, 483 ff.). Judicial controls are constrained by respect for an agency’s informed judgement, acting within uncertainties created by imprecise or ambiguous statutory that can be understood to confer on it the primary responsibility for decision.9 Congressional relations, too, support effective discretion, providing political and institutional pressures that can be independent of the White House. (Chafetz 2017). The constitutional requirement of Senate confirmation for important presidential nominations to executive office (understood by the framers as participation in executive decisions) creates possible political limits on presidential choice that can be present even in a unified administration. The confirmation process itself can create undertakings to the Senate that the appointee, once confirmed, may feel constrained to honour. In contrast to parliamentary governments that fill a limited number of political positions immediately upon their formation, the American system can take months to fill important offices upon a change of administration, or a predecessor’s resignation (O’Connell 2015).

If the Constitution’s drafters most feared a runaway Congress (hence, its two houses and differing modes of representation), today’s threat of insufficiently controlled power lies, as elsewhere in the world, with the presidency. In 1952, outgoing President Harry Truman is reported to have remarked about his successor, General Eisenhower, ‘He’ll sit there all day saying do this, do that, and nothing will happen. Poor Ike, it won’t be a bit like the military. He’ll find it very frustrating’ (Neustadt 1960). But since then the view that the President’s role is that of persuasion, not command, has steadily fallen out of favour, despite the striking contrast between the Constitution’s characterization of the President’s power over the military as ‘commander in chief’, and its only words granting him power over the domestic government Congress would create—the right to ‘require the opinion, in writing, of the principal officer in each of the executive departments, upon any subject relating to the duties of their respective offices’.10

The Supreme Court has clarified that ‘executive departments’ includes all governmental agencies responsible for law administration.11 All must be subject to some degree of presidential oversight. Contrary to common understanding, then, Congress’s creation of multi-member ‘independent regulatory commissions’ has not succeeded in putting them beyond presidential oversight. For all government regulators, the issue is just how intense that oversight must be—what degree suffices to permit the President to assure, as the Constitution instructs him to, that the laws are being ‘faithfully execute[d]’.(Strauss 2011) In some contexts, like the Department of State’s execution of foreign policy, actions ‘in their nature political’, presidential control must be absolute (and judicial review absent).12 But ordinary regulatory behaviours cannot be described in this way, and Congress’s capacity to define the presidential oversight relation is correspondingly the greater. Any agency’s effective capacity to vary administration from what the President might personally prefer is greatest when the political branches are not controlled by a single political party, or when Congress has limited the President’s capacity to discipline agency leadership, as by restrictions on their removal to proper ‘cause’. Yet since removing any agency official can carry a political cost, and the President’s resources for effective oversight are limited, ‘shirking’ may always be possible.

Some analysts evoke the government’s civil service as an element apart from the political executive and capable of checking its ambition (Katyal 2006; Metzger 2017; Nou 2019). But recent years have seen considerable civil service politicization, in the service of the presidency (Barron 2008). The fact that lesser political appointees may not face confirmation also helps explain both the thickness of the American political layer, as compared with parliamentary systems, and the substantial size of the executive office of the President—in which ‘service’ and not ‘agency’ is the expected relationship. The result is a significant impairment in the delivery of professional, apolitical competence in implementing democratically adopted laws. ‘If an American-style presidency looks like a bad idea [after considering its risks of degeneration into tyranny], then it will look even worse once its deleterious consequences on impartial and professional public administration are factored into the equation’ (Ackerman 2000, 688).

Particularly in the context of rule-making, self-generated presidential controls have steadily increased (Kagan 2007), effectively transferring to the White House authority that Congress had bestowed on particular administrative agencies (Metzger 2009). Such a transfer undercuts the argument that agency subordination reconciles separation of powers with executive rule-making authority. Important rule-makings generate large volumes of information and, in the paper age, agencies had a virtual monopoly of that information. ‘Information is power.’ Today, information that only they would have possessed and controlled is shared with the White House on the government’s ‘cloud’, further enhancing White House control. The public, significantly transparent rule-making procedure Congress required of administrative agencies has to a significant degree been replaced by a covert White House process. The presidential self-aggrandizement arguably thus reflected has not been tested in the Supreme Court and perhaps cannot be.

‘Separation of powers’ considerations within the judiciary have animated sharp debate in recent years. Although many legal systems expect judges to interpret statutes as contemporary instruments, in the light of contemporary understandings and expectations, conservative American voices argue that proper interpretation requires reliance on the meanings that would have been understood by the enacting legislature. This ‘faithful agent’ position is both activist (in its willingness to defeat what may have become settled contemporary understandings) and subordinate (Strauss 1995). Following on the litigation that ended legal segregation, American courts undertook remedial supervision of conditions in prisons and mental institutions readily characterized as ‘executive’ in nature. Non-governmental organizations, challenging the legality of governmental programme administration under expanded views of legal standing to do so, sought judicial controls in contexts where one might think only political, not legal, controls appropriate. Conservative Justices of the Supreme Court have argued forcefully that preventing judicial encroachment on the executive function requires eschewing engagement with governmental actions absent particular, concrete, immediate injuries that judicial decision would be susceptible of remedying.13

The effectiveness of ‘checks and balances’ from a judicial perspective depends significantly on who judges are, how they are named. Unlike many countries, the US now lacks institutions capable of subduing the politicization of judicial appointments. With decisions open to influence by policy as well as strictly legal considerations, Supreme Court appointments, especially, are politically influenced. Presidents understandably nominate judges friendly to their views. Although the American Constitution provides safeguards of independence (once appointed, federal judges enjoy life tenure (absent the remote possibility of impeachment) and irreducible compensation levels), the prospect of life tenure can arm as well as disarm judicial politicization. Now that a simple Senate majority vote can assure confirmation,14 incentives to appointment moderation disappear when one party controls both the Senate and the presidency. Figure 20.1, suggesting the political distribution of American federal judges, appeared recently in the New York Times.
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Figure 20.1 From the New York Times July 10, 2018, the morning after Judge Kavanaugh’s nomination to the United States Supreme Court.





Few American scholars would challenge its general shape. Its valley at ‘moderate’ lies precisely where one would hope to find the peak of a normal, apolitical distribution of judicial temperaments.

Looking more broadly at democracies’ governmental choices, Ackerman counselled against the presidential model. ‘Diffusion,’ he observed, threatens stalemates in legislating when voters’ choices do not create a unified government. Presidents unable to secure actions they desire through legislation may be tempted, as recent American presidents have been, to act on their own. Outside the US, the resulting frustrations have often led presidential systems to descend into autocracy.

Generations of Latin liberals have taken … America’s example, as an inspiration to create constitutional governments that divide lawmaking power between elected presidents and elected congresses—only to see their constitutions exploded by frustrated presidents as they disband intransigent congresses and install themselves as caudillos with the aid of the military and/or extraconstitutional plebiscites…. There are about thirty countries, mostly in Latin America, that have adopted American-style systems. All of them, without exception, have succumbed …, often repeatedly. (Ackerman 2000, 646)15

20.2 Separation of Powers in the United Kingdom

Professor Cane’s monograph characterizes the UK and Australia as governments with a high ‘concentration’ of power, parliamentary supremacy constrained chiefly by ‘accountability’ rather than checks and balances. Since Australia’s federal character, written constitution, and possibilities for ‘cohabitation’ are among the considerations that give its government characteristics of Professor Ackerman’s ‘constrained parliamentarianism’, however (Gerangelos 2018; Goss 2018), the following paragraphs will consider only Westminster parliamentarianism in England.

One can construct ‘accountability’ control in at least three senses, well-illustrated in the run-up to Brexit (Rose-Ackerman 2019). Accountability to voters rests in periodic elections that will either allow the present government to continue in power or replace it. No less often than once every five years, the whole of the House of Commons must stand for an election whose outcome will determine the future government. Although who might become Prime Minister may be widely known and influential, a voter gets to vote only for one person, her own voting district’s (‘constituency’s) representative. The monarch then appoints as Prime Minister a person who appears able to command parliamentary support, and she immediately takes office with a cabinet that will have been selected to assure that command, and a quite thin layer of other political figures. Accountability to the Parliament rests both in the ministers’ obligations to answer its members’ questions about their conduct of government, and in the possibility that at any moment during its expected term of office, it can vote a loss of confidence in the government, resulting in an immediate new election. And accountability within the cabinet and the Prime Minister’s political party rests on the understanding that each minister remains in office on the sufferance, as it were, of her fellows. The cabinet is a collective body, each member possessing some voting controls over its membership and actions; the American cabinet lacks collective authority over either particular decisions or, as a political matter, the presidency.16 The possibility of party discipline of the Prime Minister, well-illustrated during Brexit negotiations, contrasts with the cult of personality a sole, fixed-term President can attract; and she is unlikely to survive in office (as American presidents have) after revelations of personal failures (Ackerman 2000). Yet, absent a written constitution, these arrangements rely on a statute17 supported by norms of political behaviour. A supreme Parliament has the power to remove the assurance of a new election within the prescribed interval, and if it did, that ‘accountability’ would be lost, the controller uncontrolled. Parliamentarians understand that something within their formal power is just not to be done.

Although, nominally, ‘executive’ power rests with the monarch, she has rarely used the prerogative powers of unilateral action she still technically possesses. Actual control over governmental administration (that is, what is normally called the exercise of executive power) lies with the Prime Minister and her ministers, subject to the accountability constraints just discussed. In this way, parliamentary systems appear to merge the legislative and executive function. Nominally, it is Parliament that enacts legislation, and civil servants instructed by relevant ministers who see to its execution. Yet (a) the Prime Minister and his cabinet ‘must be able to control’ legislative outputs (Cane 2016480); (b) legislation, again, occurs principally if not exclusively on the basis of government proposals the Prime Minister and his cabinet control; (c) a great deal of activity that looks like legislation emerges from the ministries in the form of regulations subject to only the barest of parliamentary attention; (d) the government’s organization is determined by the executive, without (in contrast to the US) any requirement of legislation, and that organization is ‘designed for coordinated activity … responsible government and ministerial responsibility’ and not the checks-and-balances model ‘driven by competition and conflict’ (ibid, 472); and (e) although the cadre of politicians atop the ministries is quite limited, the permanent civil service is expected to understand its role as a professional one of ‘service,’ not ‘agency’.

An influential article comparing presidential and parliamentary systems concluded that the latter were equally effective in achieving regulatory ends, but with far less formality and friction in dealing with the regulated (Moe and Caldwell 1994). Professor Ackerman also sharply contrasted the professionalism characteristic of European civil servants and American bureaucrats who do ‘not understand their role as serving a function distinct from those discharged by politicians’ (Ackerman 2000, 703).18 Yet although the ‘service’/’agency’ distinction rationalizes the thinner cadre of political overseers in parliamentary administrations, the demands of contemporary governance challenge that distinction. The growth in the size and ambition of government inevitably places effective discretion in the hands of civil servants whom ministers cannot completely control; ‘although democratic legislation can provide guiding principles, parliaments have neither the time nor the expertise to sift the changing scientific data in search of responsible regulatory solutions’ (ibid, 695). In parliamentary systems too, then, the civil service may constitute an element of diffusion that could be characterized in ‘checks and balances’ terms—and (as has happened in America) this creates incentives to its politicization. To the extent ministers find means of evading ‘the job security that traditionally underpinned the serial partnership of the Civil Service’, both the apoliticality of the civil service, and ministerial responsibility for the actions of the bureaucracy under their watch may be damaged (Cane 2016, 156). And, since, cooperation is generally to be expected in both presidential and parliamentary systems, the distinction between them in this respect ‘often seen as central, … [is] overestimated’ (Moellers 2013, 113–14).

Parliamentary practices and somewhat independent institutions, by serving to reinforce accountability, act as important measures of control. Ministers’ obligation to respond publicly to members’ questions fits ‘accountability’; but attention to the diffusion of power may better fit independent Auditors-General with unfettered discretion what they will investigate, who serve terms of office from which they can be removed only on the concurrence of both houses of Parliament,19 a similarly independent Parliamentary Ombudsman, and election commissions that oversee elections (Cane 2016,162–5). EU law and the European Court of Human Rights (ECtHR) (whose influence will survive Brexit) offer, as it were, federalist constraints.

The independence of judicial controls may have particular significance for the UK, as parliamentary supremacy has acquired qualifications. ‘[T]he last four decades of the twentieth Century witnessed a broadening, deepening, and strengthening by the judiciary itself of judicial control of the executive’ (ibid, 162). These developments included the conversion into the judiciary of administrative tribunals previously reviewing administrative actions as executive bodies. Acceptance of the European Human Rights Convention and membership in the EU entailed accepting laws having superior authority to acts of Parliament; even if Brexit cancels the EU effect (Bradford 2019), likely only if Brexit occurs without a negotiated agreement, judgments of the ECtHR will continue to govern unless the UK also repudiates the Convention. Moreover, even if its courts regard their domestic powers as limited to interpretation of legislation, and not (as in America occasionally) its repudiation, ‘separate power’ status seems entailed by a relatively effective removal of governmental control over judicial appointments. Judicial independence had long been a central value in UK politics, even when appointments were government-made. Since the Constitutional Reform Act of 2005, itself a response to the ECHR, recommendations for judicial appointments have been the responsibility of a Judicial Appointments Commission or, in the case of vacancies in the Supreme Court created to replace the House of Lords, an ad hoc selection commission. Both are impartial bodies outside the government. Although a cabinet member, the Lord Chancellor, can disapprove these recommendations, he would pay a political cost in doing so. To be sure, future Parliaments could undo these arrangements—again underscoring the importance to ‘accountability’ of a political culture with norms it is committed to defend.

20.3 A Third Way, Constrained Parliamentarianism?

Constrained parliamentarianism, Professor Ackerman’s third model, brings diffusion of governmental authority amongst discrete elements exercising unique functions—that is, ‘separation of powers’—even more fully into governments that seemingly meld legislative and executive powers and depend on ‘accountability’ to control them. Central elements are a written constitution creating governmental institutions (such as a maximum interval for parliamentary elections) that legislation cannot alter and judicial institutions (typically a special constitutional court) responsible to enforce it. How judicial appointments are made, and how governmental controls over judicial tenure and jurisdiction are exercised—perhaps especially in relation to constitutional courts—may contribute to their strength or weakness. The people themselves may enjoy authority, to the extent referenda are required for important measures such as constitutional amendments. States in federal unions may enjoy sovereign authority in some respects and/or, as initially in the US, directly control the membership of an upper legislative house with significant ability to influence or even block legislation that a lower house representing the national population would prefer. Although a Prime Minister and cabinet accountable to the Parliament may be primarily responsible for law administration, the Constitution may designate a holder of limited elements of executive power, a President or governor general, to act in moments of fundamental importance. There may be international institutions like the EU, whose law (like a constitution) can govern and restrain. The following paragraphs very briefly sketch five governmental systems that appear to fit this intermediate model, marrying accountability and diffusion: Australia, France, Germany, Hungary, and Poland—the first three thus far successful in maintaining balanced governments, the last two apparently not. In the literature one can find much about the model’s workings elsewhere, in states both federal (e.g. Canada20 and India21) and unified (e.g. Japan22 and South Africa23).

Australia: As Professor Peter Gerangelos and Ryan Goss have recently written, both the federal character of the government, and the fact of a written constitution modelled to a degree on the American Constitution, give ‘separation of powers’ commitments to ‘checks and balances’ more purchase as a concept in Australia than it has in England. ‘While parliamentary supremacy was tempered by its subjection to the Constitution—and hence, virtually axiomatically, to judicial review—responsible government, which tends to fusion and hierarchy with parliament supreme, could not be so easily accommodated with the separation of powers which tends to separation and branch equality. Because of these countervailing tendencies, a layer of complexity is added to the determination of the relevantly applicable separation of powers principles’ (Gerangelos 2017).24

Like the American Constitution, Australia’s written Constitution creates a Supreme Court, leaves to Parliament the empowerment of lower courts, and strongly protects judicial tenure and compensation. Australia like England, then, has a distinctly separate judicial branch; yet it is one whose membership (as no longer in England) is constituted by the government, in a process that is ‘informal and consultative’, ‘unregulated and opaque’—lacking even a requirement of parliamentary participation. ‘[I]t is acknowledged that governments have an incentive to allow “political considerations” and the political affiliations or views of candidates to affect appointments, especially to the High Court’ (Cane 2016,136–7). Given the fact of a written constitution, Australian courts enjoy powers of constitutional as well as statutory interpretation; yet, unlike the American courts, they must accommodate to principles of responsible government, and thus will consider only issues of legality, and not the reasonableness or merits, of governmental action (Goss 2018). (The Australian tribunals available to review merits are, as in France, executive organs.) By this means, Professor Cane believes, Australia has largely avoided the politicization of American courts (Cane 2016, 139, 496–501).

Reflecting the nation’s federal character, Australia’s constitution created an upper house with representation apportioned on a state not population basis and (like the American Constitution) privileging the interests of less populated states. The use of proportional representation voting measures to elect senators, moreover, can create a divided government, in ways that have complicated Australia’s political history. Thus, its Senate enjoys ‘greater leverage than the House of Lords, both as a legislative chamber and in holding the government to account for the exercise of executive power’ (ibid, 483). And the shared administrative responsibilities of Australian states also contribute to a form of executive federalism that works to constrain the national executive (Bulman-Pozen 2016).

France:25 The France of Montesquieu (who wrote half a century before its revolution) has over the centuries alternated between governments dominated by strong executives and ones in which legislatures built a rule of law. As a legal principle by which its governments have sometimes been defined, ‘separation of powers’ has not consistently assured distributed political authority; the French have either chosen, or at least tolerated, executive authorities who thoroughly dominated the work of government—if not as tyrants in the strongest pejorative sense, nonetheless as single ultimate authorities.

France’s Fifth Republic, established by written constitution on the initiative of a strong executive (Charles de Gaulle) six decades ago, mixes presidential and parliamentary characteristics, requiring national referenda on constitutional amendments and other important matters (e.g. EU initiatives) (Rohr 1995; Ackerman 2000, 648–50). In successive votes, its President and National Assembly are separately elected to five-year terms; thus, unitary party control of the legislature and the presidency is not assured. The upper chamber of the French Parliament, the Senat, has (like the House of Lords) limited power over legislation; it is not directly elected, its members serving six-year terms. The Prime Minister and his cabinet, responsible to the National Assembly, substantially control both legislative outputs and, through the ministries, the greater part of ‘executive’ authority as well; yet they act under presidential supervision, who can require new elections, if he so chooses. While this power can generate both public and presidential acceptance of the dangers that ‘cohabitation’ governments present, ‘the President who regularly has the right to dissolve parliament will use this instrument to destabilize the parliamentary political process’ (Moellers 2013, 112), suggesting once again the importance of adherence to norms, as well as law, in avoiding the emergence of autocracy.

Issues of governmental legality have long been determined in France by a professional judiciary, the Conseil D’Etat, responsible for advising on the permissibility of regulations (secondary legislation) as well as hearing citizen complaints about governmental action. Its integrity has been an enduring and stabilizing force in French politics for centuries (Rohr 1995). The Constitution of the Fifth Republic established a new Constitutional Council responsible for supervising elections and control of the constitutionality of legislation at the behest of an expanding cadre of potential actors—now including sixty members from either house of Parliament, and reference of questions by other judicial bodies. Members are former presidents who wish to sit and abstain from politics, and nine others who serve for single nine-year terms, appointed in groups of three at three-year intervals, one each by the President, the National Assembly, and the Senat, subject to a limited possibility of parliamentary disapproval. The members’ limited terms may, in Professor Ackerman’s terms, make the Council ‘a less formidable source of resistance to rising political movement than the American Supreme Court’ (Ackerman 2000, 650), yet their limited terms also impair the troubling capacity America’s often short-lived unitary governments have, to project their political preferences far into the future by selecting young judges who will serve for decades. One might thus see what Professor Ackerman regards as a weakness, as a strength—even as, unquestionably, it constrains parliamentary supremacy, at least temporarily.26

Germany: Understandably eschewing a strong executive when creating its constitution after the Second World War, Germany chose all the elements of Professor Ackerman’s third model save—perhaps for similar reasons—a constitutional commitment to national referenda on subjects of great importance, such as constitutional amendments. Rather, among its restraints on classical parlamentarianism, it created a strong federal structure in which supermajorities at both national and state (‘Länder’) level would be required for amendment; numerous provisions, protective of human rights, were made unamendable. The President who is the nominal chief executive has limited powers, more like the Australian governor general than the French President; the upper house of its Parliament, the Bundesrat is comprised of representatives of the states (Länder) appointed by its government, their number varying in minor ways with population; each Länder’s senators must vote unanimously on legislative matters. Both because they represent state, not national interests, and because the distribution of Länder governments may not be the same as controls the lower house (Bundestag), if the government’s legislative initiatives have financial or administrative consequences for the Länder, the result can effectively veto them; otherwise, it provokes a form of reconsideration. Elections to the Bundestag are quadrennial, effectively selecting a Prime Minister (chancellor) who with her cabinet is responsible for legislative proposals and for the oversight of a government almost wholly composed of civil servants. In an unusual provision, reflecting lessons learned at the end of the Weimar Republic, a vote of confidence that will replace the Chancellor can occur only if a majority agrees on her replacement—hard to accomplish in a body to which proportional representation provisions27 have sent parliamentarians from numerous smaller parties.

Most German courts—those with authority to oversee governmental actions but not legislative validity or other constitutional issues—are, in the civilian tradition, professionally staffed, wholly outside politics. The Federal Constitutional Court (Bundesverfassungsgericht), like many others, is politically selected, but with safeguards (half selected by each House, with a two-thirds majority required for approval) and norms in place that have resulted in general acceptance of its judgments across the extraordinary range of issues that may be put before it by citizens, ordinary courts, Länder, and others—including the constitutionality of proposed amendments to the constitution that might offend its several prohibitions on amendment. If judges were outside the concerns leading Montesquieu and Locke to seek powers’ separation, the constraints they offer to political adventurism and the protections they promise individual liberties give them a particularly important place in ‘separation of powers’ thinking today.

Hungary and Poland: The centrality today of both judicial controls and norm observance to successful control of the controllers might be illustrated by considering the backsliding into autocracy apparent in Hungary and Poland. Countries that succeeded in leaving the shadow of Soviet domination and securing membership in the EU adopted democratic constitutions, some (Hungary, the Czech Republic, Slovakia) parliamentary and others (e.g. Poland) a form of presidentialism. Obtaining that membership in effect required their adoption of Professor Ackerman’s preferred third approach, with a strong independent judiciary capable of protecting human rights and checking governmental excess. The recent coming into power of populist governments in Hungary and Poland, however, suggest this structural protection’s weaknesses in the face of a unitary government able to change the rules protecting that independence. When Poland’s governing coalition faced loss of the presidency and parliamentary control to the opposing PiS party, it emulated the American Federalists of 1800, seeking to pack Poland’s Constitutional Court with sympathizers; PiS, on securing control, purported a total reversal of this move that later was found to have been only partially successful. Subsequently, it adopted legislation reducing the mandatory retirement age and in other way appearing to secure control of Poland’s Supreme Court; European bodies responded in a variety of ways Poland largely ignored; most recently, however, the European Commission initiated an action before the Court of Justice of the European Union (CJEU) that has, at least temporarily, suspended the new laws’ effects.28 When Hungary’s new government won the two-thirds majority necessary under its constitution to effect substantial change, it too transformed its judiciary and took other measures that strongly entrenched the new government against democratic rejection.29

20.4 International Bodies and Their Influence

Just as the distribution of governmental power between nation and state or province in a federal union can contribute to the diffusion of authority separation of powers reasoning invokes, a national government’s subordination to an international body’s determinations can have a similar effect (Williamson and Böhm 2013). A nation’s accession to the ECHR, enforced by the ECtHR, can arm its courts (constitutional courts perhaps especially) with the capacity to act, if willing, as the Westminster parliamentary model ostensibly forbids, overcoming parliamentary supremacy. Within the EU, the possibility of enforcement of its treaties and legislation can operate to control a nation’s parliamentary choices and administration (Bulman-Pozen 2016). Yet the most fundamental of those principles may be the hardest to enforce (Sadurski 2010). Faced with budget choices entailing a deficit level Italy’s populist government made in defiance of EU fiscal principles, the EU has threatened substantial fines—thus jeopardizing the financial stability of an economy that already faces considerable difficulty, but to date without moving Italy towards compliance. In numerous ways, as in their contemporary disputes with Hungary and Poland over their ‘judicial reform’ measures, European institutions have insisted in ‘separation of powers’ terms on the fundamental necessity of preserving judicial independence. Yet the potential for enforcing this declared requirement of member states appears to be limited.30

The separation of powers issue has been discussed in relation to the EU itself, more when the EU might have been seen as an executive-dominated bureaucracy, acting through a thoroughly European Commission and a Council of ministers of the member states (Hofmann 2019). As the complexities and interactions of its institutions have grown,31 it has been understood that it has a more ‘functional’ than ‘organic’ separation of powers. Over the decades, responding to demands for greater EU transparency and for accountability directly to Europe’s people, the European Parliament has acquired steadily increasing voice—if not yet to the point of ‘accountability’, certainly to the point that one could describe it as a meaningful separation of powers legislative participant, diffusing authority within the EU. One could say that movement has been in the direction of a more responsible Parliament and a more politicized Commission, away from a system with presidential elements to a system with more parliamentary characteristics. Thus, today’s generally applicable ordinary legislative procedure (Article 294 TFEU) provides for the bi-cameral adoption of legislative acts (Article 289 TFEU) on the basis of Commission initiatives. Still, the EU has not reached the point, and perhaps cannot, at which it could be regarded in ‘national’ terms (Lindseth 2019).

The CJEU, its members selected by means offering significant safeguards against the Court’s politicization, sits to resolve legal disputes about the meaning and application of European law. Its determinations are inevitably influenced by consideration of the Lisbon Treaty and other constitutive documents, and on occasion it has acted like a national constitutional court, willing to invalidate a directive if interpretation in compliance with higher ranking law is not possible.32 The result, along the lines suggested by Professor Ackerman’s preferred third way, is not simple parliamentarianism but deference to legislative discretion only within limits.

20.5 Conclusion

As in America today, the success of any governmental design for controlling the controllers can depend both on popular will to maintain it, and on politicians’ observance of social norms that are not law. Their failure to do so has generated many past autocracies, even ones that had their genesis in popular support that may have continued for years after the people’s authority had effectively been usurped. A pair of respected American political scientists have seen in such failures a troubling indicator.

American politicians now treat their rivals as enemies, intimidate the free press, and threaten to reject the results of elections. They try to weaken the institutional buffers of our democracy, including the courts, intelligence services, and ethics offices…. This is how elected autocrats subvert democracy—packing and ‘weaponizing’ the courts and other neutral agencies, buying off the media and the private sector (or bullying them into silence), and rewriting the rules of politics to tilt the playing field against opponents. The tragic paradox of the electoral route to authoritarianism is that democracy’s assassins use the very institutions of democracy—gradually, subtly, and even legally—to kill it.33

Readers considering any democracy’s potential for success in controlling the controllers might bear this in mind.

More broadly, ‘controlling the controllers’ remains an essential challenge of democratic government. Whether understood in terms of legislature-executive-judiciary or of a contest among competing ‘estates’, Montesquieu’s prescription of a ‘separation of powers’ to accomplish this appeared when the tasks of government were far simpler, and governments much smaller. In considering ‘separation of powers’ in a work about administrative law, one sees that the extraordinary growth in the complexity and ambitions of government since he wrote, challenges the sufficiency of any analysis simply in terms of political and judicial leadership. The civil service responsible for the workings of the administrative state must figure in considering the distribution of governmental authority amongst competing elements. There is also the perhaps consequent global trend to enhanced executive control of national governments, as well as the general disappearance of the ‘estates’ on whose workings Montesquieu relied. As supranational structures emerge—the EU, the World Trade Organization (WTO), even the United Nations—one might possibly claim for today’s nations the power-distributing virtues of the estates, or of states in American federalism. The stronger supranational structures become, of course, the more relevant it will be to ask how these tensions are reflected in their own internal structures. Controlling the controllers in the service of individual freedoms can only become the more important as the data revolution enhances the controllers’ own means for controlling their populations, and as power is consolidated in fewer governments (Harari 2018; Orwell 1949).
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1 This chapter was drafted while in residence at the European University Institute, and reflects its strong support and many helpful conversations with its faculty and resident fellows. My thanks are owed as well to Columbia colleagues for participating in a workshop on the paper and to the invaluable research support of Patrick Waldrop, ’19. Current as of December 2018, any errors or omissions are entirely my own doing.

2 Citing Lutz 2006; see also Alpert 2009.

3 Citing Dupont Steels Ltd v. Sirs [1980] 1 All ER 529, 541 and Ministry of Justice, ‘The Governance of Britain’ (Her Majesty’s Stationery Office, 2007) 31.
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21.1 The Rule of Law, Rechtsstaat, Etat de droit

In contemporary legal, political, and philosophical discourse, rule of law has become a sort of ‘mantra’, a universal statement of apparently shared values and a successful slogan in the global marketplace of ideas. As a matter of fact, the rule of law has progressively assumed the role of an overarching principle, which inspires modern constitutionalism and more broadly the basic institutions of human co-existence. Almost every jurisdiction, at least apparently, accepts the rule of law and declares its subordination to it. In its most essential meaning, the rule of law can be hence considered ‘one of the ideals of our political morality’, which refers to ‘the ascendancy of law as such and of the institutions of the legal system in a system of governance’ (Waldron 2020).

While the rule of law is an old ideal, interest in it has gained renewed energy in recent years as a fundamental standard for evaluating a wide variety of contemporary institutional arrangements and legal regulations. Some scholars look at the rule of law as a pillar of the constitutional discourse, together with the separation of powers and the protection of fundamental freedoms. Other scholars focus their attention on rule of law’s requirements for administrative organization and action, in particular in rule-making and adjudicative procedures. Others specify the rule-of-law values for new models of government action in privatized areas and at the supra-national level (Stack 2015).

The proper concept of the rule of law, however, remains rather mysterious. International treaties and national constitutions seldom provide a definition or give it an explicit foundation. Even its expression in different languages has no perfect translations, as the French and German only partially corresponding expressions (Etat de droit, Rechtstaat) clearly show. The scope of the concept is also very broad. It regards first and most directly the relations between public authorities and citizens. But it also touches the relations of public authorities with other individuals (not citizens, but aliens), organizations, and companies, as well as the multiple interactions between private operators in the market and in society. Finally, it is deeply connected with the principle of separation of powers; as a consequence, it concerns the relations between different constitutional organs, the legislature, the executive, and the judiciary.

Historically, the concept of the rule of law is deeply rooted in the Anglo-American liberal philosophical thought. The English legal tradition, in particular, gave a unique and ancient contribution to the concept of the rule of law, even if the passage of time has not led to the emergence of a shared view about its proper content. In his Introduction to the Study of the Law of the Constitution (1885), Albert Venn Dicey identified three fundamental meanings. First, the rule of law means that no man is punishable or liable except for a breach of law established in the ordinary legal manner. Second, the rule of law implies that every man, whatever be his rank or condition, is subject to the ordinary law of land and its jurisdiction. These two principles require that people’s actions should be governed by legal norms regularly passed (and not by arbitrary norms) and equally subject to them before ordinary courts. In other words, Dicey’s concept of the rule of law entails the traditional principles of legality and equality before the law (Craig 1997). A third more peculiar meaning of rule of law, that must be understood in light of the author’s dislike for French administrative law, will be addressed in the next section.

Contemporary discussions are marked by multiple and competing understandings and categorizations. A fundamental distinction between formal/procedural approaches and substantive ones was hence introduced. According to formal/procedural approaches, legal norms should be prospective, adequately publicized, clear, and relatively stable, and law-making should also be guided by open, stable, clear, and general rules. In addition, rule of law requires the protection of the right to a fair trial. This means easy access to courts and an independent judiciary with the power to review that laws comply with the qualities mentioned above. Finally, the discretionary powers of the police and prosecuting authorities should be limited (Raz 1977). These merely formal and procedural understandings of the rule of law, however, have been criticized for their indifference to the content or the substantive aims of the law. According to the substantive or material school, on the contrary, the rule of law also encompasses elements of political morality such as democracy and substantive rights for individuals.

The theoretical divide between formal and substantive theories however is somewhat misleading and largely artificial. This explains why the core elements of the rule of law are now frequently defined in both formal and substantive terms, including ideas such as: legality, procedural propriety, participation, fundamental rights, openness, rationality, relevancy, propriety of purpose, reasonableness, equality, legitimate expectations, legal certainty, and proportionality. However, there is always a gap between the distinguishing features of the rule of law as an ideal and the way in which each of these elements are manifested within a legal order (Barber 2018).

The US inherited from England the concept of rule of law. The doctrine that no man is above the law applied not only to kings but also to legislative bodies, public officials, and judges. The 1787 constitution confirmed a new approach to the rule of law by introducing the principle of constitutional supremacy and conferring to the Supreme Court the power of ensuring the subordination of Congress to the rule of law. The constitution is the highest law, and the president, Congress, and the judiciary are bound by its terms. Public decisions must be made upon the basis of law, and the laws must be general rules that everybody obeys, including those who make and enforce the law. The rule of law also entails equality before the law. A law that singles out certain people for discriminatory treatment, or is so vague and uncertain that one cannot know what it requires, will not be treated as a law. The rule of law, then, represented a doctrine concerning what the law ought to be and to what standards it should conform.

In continental Europe, even if moving from different starting points, the German and the French concepts of Rechtstaat and Etat de droit evolved in a similar way. In Germany, the concept of Rechtsstaat was initially mostly used in opposition to the notion of ‘police state’ (Polizeistaat). In the first half of the nineteenth century, the neologism was popularized by liberal scholars, who defined the main objective of a Rechtsstaat as ordering the living together of the people in such a manner to allow any individual to freely develop his talents. The concept of Rechtsstaat, however, almost disappeared from constitutional scholarship at the end of the nineteenth century as a result of the rise of legal positivism. It was transformed into the principle of legality mostly relevant in administrative law only, requiring judicial review of the administrative acts on mainly procedural grounds to ensure protection against illegal or arbitrary administrative.

With the entry into force of the 1949 Basic Law (Grundgesetz), the Rechtsstaat reemerged as a central constitutional principle governing all state activity. However, the Rechtsstaat is not explicitly referred to as a principle binding on the Federal Republic but rather as one binding on the Länder under Article 28(1): ‘The constitutional order in the States must conform to the principles of the republican, democratic, and social state under the rule of law, within the meaning of this Constitution’. This provision, however, necessarily implies that the federal state itself is governed by the principle of the rule of law. The Constitutional Court also derived from the Rechtsstaat principle some implicit legal standards, including the principles of legal certainty and proportionality as well as the rule prohibiting retroactive non-criminal legislation. The German concept of Rechtsstaat inspired the 1976 Portuguese and 1978 Spanish constitutions and later on the new democracies established in Central and Eastern Europe after the end of the Cold War.

In France, the concept of Etat de droit was originally conceived as the literal translation of the German Rechtsstaat. It was initially popularized by eminent public lawyers in order to promote the idea of judicial review of statutory law. It progressively disappeared from legal discourses in the 1920s when it became clear that such a reform had no chance of being adopted. Scholars and judges became increasingly concerned with developing general principles of administrative law to protect individual rights and interests against potential abuses of powers by public authorities. It was for the Council of State to recognize and apply several unwritten principes généraux du droit to review administrative actions on mostly procedural grounds, even if also protecting substantive fundamental rights such as freedom of thought and opinion. This scenario changed only with the enactment of the 1958 constitution and the introduction of the constitutional review of statutory law. In the text of the constitution, there is no formal reference to the principle of Etat de droit. However, in the Constitutional Council’s case law, Article 16 of the 1789 Declaration of the Rights of the Man and of the Citizen (stating that ‘Any society in which no provision is made for guaranteeing rights or for the separation of powers, has no Constitution’) became a kind of functional equivalent and a valid source of other principles and standards, including the right to effective judicial protection and the principles of accessibility and intelligibility of legal norms.

The rule of law is a fundamental principle of European law. The preamble to the European Convention of Human Rights (ECHR) stresses that ‘the governments of European countries … have a common heritage of political traditions, ideals, freedom and the rule of law’. The rule of law also has an explicit legal basis in the European Union (EU) treaties. In this context, the rule of law presents distinctive features which reflect the EU’s original constitutional nature and the peculiar relationship between the Union and the Member States (Pech 2010). The European Commission and the European Parliament play a very important role in addressing systemic threats to the rule of law in EU countries and in enforcing its values. The last resort solution is the special mechanism provided by Article 7 of the Treaty on European Union (TEU), with far-reaching even if mostly hypothetical sanctions in case a Member State EU does not comply with the recommendations.

The origins and the developments of the rule of law in non-Western legal traditions are much more uncertain and controversial. In many East Asia countries, for instance, legalism, which advocated strict adherence to law as a way to strengthen the role of government and of the army, was largely overcome by Confucianism, which based legal commands on religious doctrines and intended good governance as rule by benevolent and virtuous leaders. Only in few countries, directly influenced by Western legal traditions, such as South Korea, Singapore, Japan, Taiwan, and Hong Kong, did the commitment to constitutionalism and fundamental rights protection prevail. Nowadays most countries have embraced the rule of law rhetoric. Reality, however, is much different, due to the weakness of public institutions and the pervasiveness of corruption. In countries such as China and Vietnam, the transition to a market economy has been a major factor in a move towards the rule of law, intended as a key factor to foreign investors attraction and to economic development. It remains unclear, however, whether the rule of law in commercial matters will spill into other areas, enhancing the prospects for democracy and human rights. Currently, imperfect separation of powers, only partial judicial independence, and limits in access to justice seriously undermine the achievement of high standards in the rule of law.

At the global level, several public and private institutions are devoted to the development of the rule of law. The United Nations, in particular, promote the rule of law in developing countries and in post-conflict societies. The rule of law has also become a fundamental recipe in economic development strategies pursued by international organizations such as the World Bank and the International Monetary Fund (IMF) (Ohnesorge 2007). Finally, not governmental organizations, such as the World Justice Project (WJP), are devoted to the mission of advancing the rule of law around the world. The WJP Rule of Law Index measures the rule of law adherence in 113 countries across eight factors: constraints on government powers, absence of corruption, open government, fundamental rights, order and security, regulatory enforcement, civil justice, and criminal justice.

Coherently with the purpose of this book, the focus of this chapter is on the rule of law dimensions that are most relevant to administrative law. As a consequence, other dimensions, such as those concerning the respect of fundamental rights and freedoms as well the establishment and enforcement of criminal prohibitions, will be left aside. The chapter is organized as follows: Section 21.2 will discuss the traditional opposition between the rule of law and administrative law and its revival; Section 21.3 will analyse the main manifestations of the rule of law in contemporary administrative law; Section 21.4 will analyse the protection of the rule of law in privatized and contracted out areas; and Section 21.5 will shed light on the rule of law in European and global administrative law.

21.2 The Traditional Opposition Between the Rule of Law and Administrative Law and Its Revival

Historically, the relations between administrative law and the rule of law are rather problematic. The representation of administrative law as opposed to the rule of law which for a long time prevailed in the UK goes back to the very well-known opinion of the most prominent constitutional lawyer of the time, Albert Venn Dicey, at the end of the nineteenth century (Cane 2019).

According to Dicey, administrative law in continental Europe and particularly in France rests on two basic assumptions. The first assumption is that the government and its officials enjoy special rights, privileges, and prerogatives in their relationships with citizens. While individuals deal on equal footing, public authorities act in a position of supremacy over citizens. The body of rules ensuring to public authorities this position of supremacy is administrative law. The second assumption is that the government and its officials should be independent of and from the jurisdiction of ordinary courts. As a consequence, ordinary judicial tribunals do not deal with disputes between the state and private persons. These matters are dealt with by administrative courts (as the French Council of State), which are not impartial and independent as ordinary courts. In addition, the question regarding the limits of jurisdiction of the judicial courts and the administrative courts are determined not by judicial bodies but by hybrid bodies (as the Tribunal des conflict in France). Finally, the servants of the state acting in discharge of their official duties are free from the supervision or control of ordinary law courts. In particular, in matters of high policy (acte de gouvernement) the administration has a discretionary authority which cannot be controlled by any court (including administrative courts).

If administrative law implies wide discretionary authority on the part of the government, it is inconsistent with the existence of the rule of law, which on the contrary is a distinguishing feature of English law. As a matter of fact, the rule of law means equal subjection of all classes to the ordinary law of the land as administered by ordinary law courts. Hence it is opposed to the administrative law which exists for the benefit and protection of civil servants only and normally implies the existence of special tribunals dispensing ‘administrative justice’. The basic feature of the droit administratif is so foreign to Britain that it is impossible to identify it with any branch of English law. In conclusion, Dicey was of the opinion that the English system provided for greater protection to the liberties of the citizens than the French system because in France public authorities can judge their own conduct. Dicey was in particular concerned about the French practice of enshrining (non-justiciable) individual rights into constitutional texts, which were furthermore regularly repealed, while the rights of British citizens were better protected as they flowed from ancient and repeated judicial decisions by ordinary courts.

With time, however, growing criticism of Dicey’s approach emerged. Some scholars argued that the French system of administrative law protects individual liberty no less effectively than the British system. As a matter of fact, the French Conseil d’Etat ensured a high level of impartiality in the dispensation of justice and developed very intrusive standards of judicial review even on discretionary measures. In addition, the set of political or highly discretionary decisions exempt from judicial review was progressively reduced. Finally, proper relief from the state was secured for those who suffered harm done by its officials, while the UK protected the Crown from tort liability with a special immunity until 1947. On the contrary, in England, the ideal concept of the rule of law envisaged by Dicey was poorly grounded in the reality of the British system. It also underwent increasing degeneration because many disputes were being decided more and more by administrative tribunals and sometimes even by ministers acting in a quasi-judicial capacity and not by ordinary courts. As a consequence, the distinction the between rule of law and administrative law so sharply drawn by Dicey was probably false since the beginning; in any case, it faded away progressively. As clearly stated by Lord Bingham, the rule of law in administrative law expresses the basic idea that ‘Ministers and public officers at all levels must exercise the powers conferred on them in good faith, fairly, for the purpose for which the powers were conferred, without exceeding the limits of such powers and not unreasonably’ (Bingham 2010). ‘Securing the Rule of Law’ is now considered the ‘core of administrative law’. This goal is pursued ‘by ensuring that agencies follow fair and impartial decisional procedures, act within the bounds of the statutory authority delegated by the legislature, and respect private rights’ (Stewart 2003).

Nonetheless, especially in the US, attempts to revive the alleged distance between administrative law and institutions and the core values of the rule of law periodically emerge. Dicey’s legacy hence is not exhausted (Stack 2018). The basic idea is that while judicial or legislative decision show distinctive virtues, administrative institutions and their rules threaten the constitutional order and the most fundamental rights and liberties. Administrative law is thus considered the ‘contemporary expression of the old tendency toward absolute power … outside and above the law’. So intended, administrative law represents precisely the forms of governmental action that modern constitutionalism was designed to prevent. As a consequence, virtually every aspect of modern administrative law is perceived as a challenge to the constitution and the rule of law. Criticism is focused on the fact that the government is said to operate in an ‘extralegal regime’ ruling outside the law and the adjudication of courts. The claim is that government not only should govern under the law, but even more fundamentally it should govern through the law. This means that in principle it could bind only through the law and its courts (Hamburger 2014).

This doctrinal voice has remained rather isolated. However, it can be considered the most provocative and extreme expression of much deeper political and judicial currents which aim to the establishment of a kind of ‘libertarian administrative law’, as a second-best option for those who believe that the modern regulatory state suffer from basic constitutional infirmities. In recent years, it was in particular the United States Court of Appeals for the District of Columbia Circuit which developed doctrines involving non-delegation principles, protection of commercial speech, procedures governing interpretive rules, arbitrariness review, standing, and reviewability, with the purpose of protecting private ordering from national regulatory intrusion. These attempts, however, were strongly rejected by the prevailing legal scholarship and repeatedly dismissed by the Supreme Court (Sunstein and Vermeule 2015).

21.3 Main Manifestations of the Rule of Law in Administrative Law

Despite the recent attempts to revive a radical criticism of administrative law from a rule of law perspective, the historical development shows a progressive reconciliation between the rule of law and administrative law all around the world. Even if there is some unavoidable confusion between apparently similar terms used in different languages and legal cultures, the idea of the rule of law in administrative law always contains a fundamental liberal message. The common idea is that the administration cannot act freely as it deems desirable in order to achieve political or efficiency goals. On the contrary, the administration has to remain within the boundaries and respect the constraints established by the law (Bell 2019, 1262). As legal comparison shows, the most important dimensions of the rule of law relevant to administrative law are the following: 1) authorization (and guidance); 2) predictability, coherence, and justification; 3) procedural fairness; 4) independence and effectiveness of judicial review.

21.3.1 Authorization and Guidance

The first dimension, authorization, is the fundamental requirement that government powers and action have an adequate and valid legal source. From this perspective, compliance with the rule of law essentially means ‘that the government must be able to point to some basis for its action that is regarded as valid by the relevant legal system’. (Craig 1997). This idea of rule of law is closely related to the principle of legality. This principle demands that acts of public authorities, to be lawful, must be authorized by a prior and proper legal norm and must comply with all superior norms in accordance with the hierarchy of norms set out in the constitution.

The establishment of the principle that public authorities can exercise only the powers conferred and enumerated by a legislative source, which hence operates as an authorization, is the outcome of long-lasting battle for the construction of administrative law on liberal and democratic foundations grounded in a written constitution. As a matter of fact, in most continental Europe countries, the basic idea was that the monarchy and its organs were in a position of structural dominance against the individuals and that they enjoyed inherent powers without the need of any legislative authorization. The shift from the idea of natural and unlimited powers to the idea of enumerated powers conferred by a statute coherent with higher law was very gradual and became possible only after the enactment of declarations of rights and of written constitutions and the evolution of legal theory and of judicial review. By contrast (and somehow paradoxically), English law seems to be more permissive, allowing public authorities also to exercise prerogatives that are not grounded in statutory law.

Today, legal authorization is probably the most important dimension of the rule of law in administrative law. This explains why it is commonly defined as a ‘bedrock’ of modern liberalism and ‘a central occupation of administrative law’ (Stack 2015). The requirement of authorization evolved with time. In its most basic meaning, it expresses the claim that government may constrict an individual’s liberty only when authorized to do so by a proper (higher) legal source. More recently, the requirement of authorization started to embody also the need for an adequate orientation of administrative action to the purposes established by the law. As a consequence, there are at least two different sub-dimensions of the rule of law as authorization. The first serves as a guarantee of individual liberties against unilateral exercise of public authority. The second one serves as legislative guidance to administrative action, in order to ensure its coherence with statutory purposes. As a consequence, the first one is closely connected with the liberal tradition; the second one with the democratic demand.

The need for a specific legal authorization for administrative action is often grounded in constitutions and declaration of rights. As a matter of fact, historically, the recognition of the rule of law principle is framed in the context of the protection of individual liberties. A clear example of this approach is provided by the 1789 French Declaration of Human and Civic Rights. Article 4 states that ‘the exercise of the natural rights of every man has no bounds other than those that ensure to the other members of society the enjoyment of these same rights. These bounds may be determined only by Law’. Article 5 further provides that ‘the Law has the right to forbid only those actions that are injurious to society. Nothing that is not forbidden by Law may be hindered, and no one may be compelled to do what the Law does not ordain’. Constitutions enacted after the Second World War strengthened this idea and expressed it in the form of a reservation for legislative authority. This means that public authorities can only exercise the powers conferred by a statute approved by the Parliament. Also in the constitutions enacted after the Second World War, however, the constraint of the rule of law over administrative authority remained mostly expressed in the context of protection of individual freedoms. For instance, in the German Basic Law, Article 2 provides that the personal freedoms ‘may be interfered with only pursuant to a law’; Article 19 further provides that ‘insofar as, under this Basic Law, a basic right may be restricted by or pursuant to a law, such law must apply generally and not merely to a single case’. Similarly, Article 23 of the 1948 Italian constitution, provides that ‘No obligation of a personal or financial nature may be imposed on any person except by law’.

The scope of application of the rule of law however gradually extended to administrative organization and action. Article 97 of the Italian constitution provides that ‘public offices are organized according to the provisions of law, so as to ensure the efficiency and impartiality of administration’. Following this evolutionary trend, in most recent constitutions, the subordination of public administration to the law is expressed in wider and more explicit terms. For instance, section 103 of the 1978 Spanish constitution provides that ‘the Public Administration … shall act … in full subordination to the law’ and that ‘the organs of State Administration are set up, directed and coordinated in accordance with the law’. In this case, the rule of law covers both the organization and the functioning of the public administration, including the activity carried out under the private law capacity.

If public authorities can exercise only the powers conferred by the law and in accordance with it, the most sensitive issues become what kind of powers can be delegated, the way in which the conferral is made, and how detailed it should be. Historically, the problem became very relevant in the US with reference to the delegation of rule-making powers from Congress to the president and to federal agencies. The non-delegation doctrine, however, prevailed in courts only in very few cases. In all other cases, the Supreme Court found ‘an intelligible principle, capable of orienting the exercise of rule-making powers in coherence with the Congress’ will. In Europe, the problem came out more recently from a partially different perspective: can independent authorities exempt from political accountability receive from the legislator and exercise against private parties rulemaking powers often conferred in very broad terms? The prevailing answer given by constitutional and administrative courts is that weaknesses and loopholes in the legislative framing of substantial powers must be balanced by bottom-up accountability through notice and comment procedures.

A different but strictly related problem is what happens when the delegating statute is ambiguous or silent and the implementing agency argues that it must exercise an unwritten regulatory power in order to accomplish its task properly. In principle, the rule of law allows agencies to act only within the scope of delegated powers. However, especially in the US, courts read statutes as conferring interpretive authority on the delegated agencies to specify the scope of application of their powers. This approach raises the specific question of how much deference courts should pay to agencies self-assessment of their authority. Even if some scholars argue that an independent judicial determination of the scope of an agency’s authority is needed, the US Supreme Court denied the existence of a specific jurisdictional matter which could justify the departure from the general criteria (and steps) of judicial deference. As a consequence, agencies’ interpretation of their own jurisdiction in case of legislative ambiguity cannot be overturned unless patently unreasonable (Supreme Court of the United States, 20 May 2013, City of Arlington, Texas, et al. v. Federal Communications Commission et al., 569 U.S. (2013), Docket No. 11-1545).

When the statute is not merely ambiguous, but completely silent, a problem of implied powers emerges. In some jurisdictions, a certain degree of flexibility is provided by courts, especially when public authorities must take action to face emergencies. In other cases, especially in sensitive areas such as natural disasters management or public security threats, the legislator itself authorizes public authorities to exercise all the powers that are deemed necessary to the fulfilment of the statutory purposes. An interesting example is given by the Canterbury Earthquake Recovery Act passed in 2011 by the Parliament of New Zealand. Section 10, paragraph 1, states that ‘The Minister and the chief executive must ensure that when they each exercise or claim their powers, rights, and privileges under this Act they do so in accordance with the purposes of the Act’. Paragraph 2 further provides that ‘The Minister and the chief executive may each exercise or claim a power, right, or privilege under this Act where he or she reasonably considers it necessary’.

Finally, the issue of the rule of law as authorization raises the issue of the allocation of decisional authority between elected officials and bureaucrats. In the US, this problem is connected with the strict separation of powers between president and Congress. Some scholars argue that when Congress confers powers to agencies or other entities, those powers are personal to the officeholder. As a consequence, the president cannot interfere with their execution. Other scholars argue that authorization must be intended as impersonal to the government as a whole. Under this opposed line of interpretation, the president has always the power to legally bind the discretion of public officials or to supplant their acts. In parliamentary systems, the problem is framed in a different way. Traditionally, ministers were allowed to assume any decision falling under the competence of the department. In the last thirty years, in many European countries, legislators started to provide a clear cut distinction between general policy-making by ministers and everyday management reserved to bureaucratic officials. Coherently, legislative authorization to take action is granted to public officials only, while statutes usually forbid ministries to issue specific guidelines or to supplant public officials’ decisions relating to day by day matters.

21.3.2 Predictability, Coherence, and Justification

A second dimension of the rule of law concerns the predictability, coherence, and justification of administrative rule-making and adjudication. From this point of view, the attention is hence focused on the quality of norms and of their implementation. Regarded from this perspective, potential threats to the rule of law are multiple. Particularly in the US, the main concern is about the fact that, in many cases, statutes give agencies wide discretion in implementing rules and polices. Even when statutes confer a delegation of law-making authority, this is often designed in very broad terms. This has now become a major concern also in continental Europe and in other jurisdictions, especially in South America and East Asia, which in different ways imitated the US model of regulation through independent agencies.

More broadly, however, increasing criticism was directed at the huge amount of legislation regulating administrative organization and action in often obscure ways and the intense regulatory burden placed by governments and agencies on firms and individuals. If transparency is a structural principle for a legal system, this is something which might be lacking in the administrative governance in many countries due to a certain lack of visibility as regards the allocation of final responsibility for rule-making. This is the consequence of the complex distribution of decision-making authority between legislators and bureaucrats, on one hand, and between often overlapping and even competing agencies, on the other hand. The complexity of the administrative governance and of the administrative law system is also a result of the their frequently chaotic evolution through successive layers of statutory answers to citizens’ demands, interest groups’ pressures, and political compromise exigencies. All this often makes it very difficult to hold institutional actors accountable. Under these conditions, individuals cannot easily forecast the future output of rule-making and adjudication. Coherence is also threatened as far as different decisions are in abstract compatible with statutory guidelines. All this explains why in principle some of the distinctive features of administrative governance might appear in conflict with some basic values traditionally connected with the rule of law.

To deal with all these problems, many governments committed to comprehensive projects of regulatory reform and better regulation agenda, with the purpose of ensuring a more transparent, means-ends rational, and effective rule-making process. To increase at least the knowledge and the understanding of the statutory framework, some European countries, such as France and to a lesser extent Italy, started a comprehensive project of codification of general and sector specific administrative law and regulations. The US, on the contrary, focused its attention on delegated rule-making, through the establishment of a complex system of ex ante regulatory review within the White House based on cost-benefit analysis, which has operated since 1981 to now. Other jurisdictions have drawn partial inspiration from this model, introducing different mechanisms of regulatory impact assessment. Especially in Europe, these mechanisms are coupled with an extensive application of the proportionality principle by courts, which has become an increasingly effective tool to cut excessive burdens placed on firms and individuals.

In addition, administrative law provides several devices that could reduce uncertainty and channel administrative discretion. In almost all systems, agencies are required to ‘act in the sunshine’ under strict transparency and publicity requirements. In some jurisdictions, agencies are also required to issue guidance about regulatory strategies and to make choices among alternative procedural forms explicit. In most cases, however, these requirements are based on soft law and best practices rather than on statutory obligations. The demand for justification, on the contrary, is met through the requirement of reason-giving, a longstanding pillar of administrative law at every latitude. Administrative procedure acts enacted all around the world now provide an explicit statutory ground to the duty to give reason and make it enforceable before courts. In some jurisdictions this duty is also grounded in higher law.

Finally, administrative law tries to ensure legal certainty and the protection of legitimate expectations. In principle, national constitutions bar public authorities from applying rules and decisions retroactively only in criminal matters. On the contrary, retroactive effect of administrative law rules and decisions is allowed if the public interest in retroactive effect overrides the private interest in the maintenance of the existing legal situation. When an administrative decision is cancelled or revoked, legitimate expectations are protected in many jurisdictions. This happens in particular if a person justifies reliance on a valid legislative or administrative act conferring individual rights or benefits and the affected interest is not grounded in illegal conduct.

21.3.3 Procedural Fairness

The third dimension of the rule of law is procedural fairness. While predictability, coherence, and justification concern the substantial qualities of administrative norms, procedural fairness means acting fairly in administrative decision making. What is hence relevant is the fairness of the procedure by which a decision is made, and not the fairness in a substantive sense of that decision.

Procedural fairness is deeply rooted in the English legal tradition, where it is considered a general principle grounded in the common law that does not need a statutory recognition. This ideas is well received in other common law jurisdictions. In Australia, for instance, courts hold that the denial of procedural fairness, where the duty to observe it has not been validly limited or extinguished by statute, will result in a decision made in excess of jurisdiction. As a consequence, in the absence of a clear, contrary legislative intention, administrative decision-makers must accord procedural fairness to those affected by their decisions. Similarly, the Supreme Court of Canada conceives procedural fairness as a general right, which arises independently of the operation of any statute.

The existence of a duty to afford procedural fairness and its content, however, depend on the manner and the extent in which a person’s interests are affected. Procedural fairness may not apply where a decision ‘affects so many people that it is really a legislative act; or where the range of public policy considerations that the deciding body can legitimately take into account is very wide’. In Mathews v. Eldridge, the US Supreme Court laid down a three-part balancing test for determining whether procedural rights should be accorded to individuals: first, consider the importance of the decision to the individual; second, consider the utility of the requested procedure in reducing error; and third, consider the government’s interest in minimizing the costs of administrative decision-making. A duty to afford procedural fairness may hence be excluded by legislation. However, courts increasingly construe legislation so as to imply a duty to afford procedural fairness based on the assumption that procedural fairness is protected by the rule of law and the principle of legality. This has made legislative exclusion very difficult in practice.

In any case, the duty to afford procedural fairness has no fixed content. The fairness of the procedure depends on the nature of the matters in issue, and what would be a reasonable opportunity for parties to present their cases in the relevant circumstances. As the High Court of Singapore recently said, there is no ‘one-size-fits-all’ concept of procedural propriety (High Court of Singapore, 9 May 2012, SGHC 103/2012, Yeap Wai Kong v. Singapore Exchange Securities Trading Ltd). As a consequence, legislators enjoy a high degree of autonomy in shaping the content of procedural fairness through detailed rules and mechanisms. To this purpose, a main distinction between adversarial and inquisitorial models of administrative proceedings can be drawn. In the adversarial model, procedural fairness is granted by placing the competent authority and the private party on equal footing and by giving decisional authority to a third party. In the inquisitorial model, the deciding authority leads the process from the beginning to the end giving to the affected party the possibility of expressing her/his point of view.

The formal adjudication procedure set forth in the US Administrative Procedure Act provides a paradigmatic example of adversarial administrative proceedings, ensuring the separation of prosecutorial and punishing functions, by conferring to the Administrative Law Judge—a magistrate independent from the administrative agency that has carried out the investigation—the responsibility for running the formal proceedings and hearings, leading to the adoption of an initial decision. The formal proceedings are substantially adversarial, as the private applicant is afforded wide procedural rights and powers: such as, the right to ‘present his case or defense by oral or documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as may be required for a full and true disclosure of the facts’.

In most European countries, on the contrary, the model of inquisitorial administrative proceedings prevails. The decision and its facts are established by the administration, which is obliged only to take due account of the submission of the applicants and to give reasons. General administrative procedures acts, in any case, have a residual nature. Statutes dealing with specific administrative functions often have a more adversarial nature and provide wider safeguards to the defendant, although they do not impose a clear separation between investigatory and punishing functions within the administrative proceedings. In addition, specific statutes govern the sanctions proceedings of independent administrative authorities, in charge of the regulation of a given market and/or of the enforcement of competition rules. An interesting example of an adversarial model is represented by the sanctions proceedings of the French Financial Authority (AMF). The peculiarity of these proceedings is the clear separation between investigatory and punishing functions and the recognition of the right to be heard.

In this context, a special reference must be also made to the ECHR, which in Article 6 ensures the right to a fair trial in civil and criminal proceedings. As clarified in the jurisprudence of the European Court of Human Rights (ECtHR), however, all the related safeguards, especially those concerning the so-called criminal limb, apply to administrative proceedings too. In particular, in sectors where regulation and oversight is entrusted to independent administrative authorities, those authorities also enjoy the power to impose administrative sanctions against market players that do not comply with the regulatory measures set forth by the same authority. In those cases, the right to a fair trial, which involves the right to a public hearing and to an independent tribunal, must be ensured either at the administrative level before the proceeding authority or before the reviewing court entrusted with ‘full jurisdiction’ powers (meaning that the court’s review should not limited to legality).

21.3.4 Independence and Effectiveness of Judicial Review

The fourth dimension of the rule of law in administrative law is judicial review. Through the establishment of a judicial review system, legal orders aim to ensure that public authorities exercise the powers given by the law for their proper purposes, within the assigned boundaries, in a coherent, reasonable, and proportionate way, following the prescribed procedures. Judicial review is part of a wider set of institutional mechanisms—including, among the others, parliamentary scrutiny, ombudsman, internal complaints, and private law controls—intended to keep administrative power under control (Cane 2016).

To serve to this purpose, judicial review must be both independent and effective. It was not always so in the past. One of Dicey’s main criticism of French droit administratif pointed to the peculiar nature of the Conseil d’Etat, which was not considered a truly independent institutions because of its original linkages with the monarchy. On the contrary, in England the Crown and the government were subject to the scrutiny of ordinary courts. This criticism, however, ceased to be valid when the Conseil d’Etat and the other administrative courts established in continental Europe were separated from the monarchy and gained the status of true judges (even if in some cases also exercising consultative functions). This institutional change became very evident after the Second World War in those jurisdictions, as Italy and Germany, whose new constitutions explicitly recognized the independence of administrative courts and their fundamental role in the legal protection of individual rights and legitimate interests against public authorities. Another relevant contribution came from the ECHR, which proclaimed the fundamental right to a fair trial before an impartial tribunal.

The claim about the superiority of common law courts in granting judicial review was probably even more misplaced on the side of effectiveness. Even if in principle ordinary courts could issue the full set of common law remedies against public authorities, in practice several immunities of the Crown, limitations in access to court, and a general attitude of judicial self-restraint in reviewing the exercise of administrative discretion, largely reduced the capacity of the system to afford effective legal protection to citizens. Administrative courts, on the contrary, following the example of the French Council of State, soon developed a much more intrusive judicial review on administrative discretion. Common law courts, on the contrary, were much slower to develop effective standards of review, as the difficulties met in the introduction of the proportionality test in UK clearly show. However, only recently administrative courts received a wider set of judicial powers, which enabled them to impose specific performance obligations or to order the payment of a sum as a consequence of the unlawful exercise of public authority. In some areas, the EU law provides additional rules in order to ensure effective remedies when the enforcement of the internal market legal framework is at stake (as in the case of public procurement).

Despite these developments, the establishment and functioning of an independent and effective system of judicial review consistent with rule of law requirements are not always ensured in higher law even in advanced democracies. As a consequence, the legal design of judicial review can change remarkably from one jurisdiction to another, depending on history, form of government, and political strategies (Cane 2016; Napolitano 2018). In the US, the constitution does not explicitly ensure judicial review against public authorities’ decisions. At least in principle, it can be hence limited by Congress on a case by case basis. In France, no constitutional provision is devoted to the safeguard of the Council of State’s independence and neutrality. This explains why it was for the ECtHR to require a clearer separation between its advisory and judicial functions declaring the presence of the same judge in both the advisory and judicial stages of the same issue contrary to Article 6 of the Convention.

The rule of law, however, does not only run in the direction of extending judicial independence and effectiveness. In its constitutional dimension of preserving the separation of powers, the rule of law also protects governmental action and administrative discretion from judicial intrusion. The strict relationship between these two different dimensions of the rule of law clearly emerges in a landmark decision of the Belgian Constitutional Court (Constitutional Court of the Kingdom of Belgium, 16 July 2015, no. 103/2015, H.B. and Others) declaring the unconstitutionality of the so-called administrative loop, which gave to the Council of State the power to deliver an interlocutory judgment ordering the public authority to remove an irregularity of the contested decision. In that occasion, the Court pointed out that both ‘the principles of judicial independence and separation of powers are fundamental to the rule of law’. The Court acknowledged that the judicial review carried out by the Council of State involves ‘external and internal legality review’. However, the Council of State cannot substitute its assessment for that of the competent authority made in the exercise of its discretionary power. As a consequence, ‘establishing the substance of a discretionary decision … is a matter for the administrative authority rather than for the courts’. At the same time, the Court reaffirmed the constitutional protection of the right of access to justice and the relevance of the individual right to provision of formal reasons for public decisions in order to strengthen the ‘judicial control of administrative acts’ and the observance of the ‘principle of equality of arms in the context of administrative litigation’.

In common law countries, the tension between these two different attitudes of the rule of law towards judicial review explains why courts tend to adopt a standard of deference especially when a question of fact or law is at stake. The point emerges very clearly in the famous ruling of the Supreme Court of Canada, 3 March 2008, Dunsmuir v. New Brunswick [2008] 1, SCR 190, 2008 SCC 9. On one side, the Court stressed that ‘as a matter of constitutional law, judicial review is intimately connected with the preservation of the rule of law’. However, judicial review ‘seeks to address an underlying tension between the rule of law and the foundational democratic principle, which finds an expression in the initiatives of Parliament and legislatures to create various administrative bodies and endow them with broad powers’. As a consequence, ‘courts, while exercising their constitutional functions of judicial review, must be sensitive not only to the need to uphold the rule of law, but also to the necessity of avoiding undue interference with the discharge of administrative functions in respect of the matters delegated to administrative bodies by Parliament and legislatures’.

21.4 The Rule of Law, Privatization, and Contracting Out

The described reconciliation between administrative law and the rule of law explains why any departure from the former in the performance of public functions is often perceived as a threat to the full respect to the latter. This is exactly what happens when the exercise of governmental tasks is privatized or contracted out. Since the last two decades of the twentieth century, privatization and contracting out became very widespread recipes in the toolkit of reinventing government reforms all around the world. The alleged purpose of these measures was to increase efficiency in the public sector taking advantage of the greater flexibility of private law schemes and of the higher capacity of private enterprises to reduce costs. Shifting the exercise of governmental tasks from the domain of administrative law to the realm of private law, however, raises several threats to the rule of law. To have a better understanding of those threats, it is helpful to make a distinction between cases in which public entities act through contracts and other private law means to achieve their public purposes and the cases in which public entities delegate or contract out their tasks to private organizations.

In the first kind of cases, public authorities implement regulations and policies and pursue public goals stipulating deals with individuals or other private entities, instead of resorting to their special powers and prerogatives. Especially in civil law countries, where the distinction between public and private law is traditionally stark, this option is extremely relevant to the rule of law.

As a matter of fact, when public authorities act in their so-called public law capacity the respect of rule of law is ensured by the specific legal framework which governs the exercise of administrative functions. The purposes of administrative action, the powers that public authorities can exercise, and the substantial and procedural safeguards of individuals are clearly established by the law. If the final resolution adopted by a public authority is not coherent with that legal framework, courts can quash it on several grounds (ultra vires, abuse of discretion, violation of due process requirements, etc.). This means that public accountability and individuals’ protection are ensured—at least in principle—for any governmental decision.

The same cannot be said when public authorities act in their opposite private law capacity, stipulating contracts and agreements with individual parties. In these cases, public purposes should inspire the governmental conduct in the deal-making process. However, public purposes do not govern the contract and its validity. In addition, only apparently public entities and private parties deal on a levelled playground. In most cases, their bargaining power is de facto different: one party is stronger, the other is weaker. When the public entity is weaker (because of information asymmetry), it can be easily ‘captured’ by the private party. The consequence is that the public interest will not be properly satisfied. However, if the public entity gives its consent to the agreement, it will be very difficult to quash it once signed. A similar problem emerges when the private party is weaker, because of governmental incumbent power. During the negotiations, the private party cannot even count on procedural safeguards. The risk is that the private party will be induced to accept conditions even worse that those the administration could have imposed through the exercise of its public powers. Once again, if consent is given, afterwards it will be almost impossible to challenge the validity of the contract in court.

To resolve these problems, legislators and courts all around the world have tried to establish a public law framework regulating government contracts. This public law framework, however, changes remarkably across jurisdictions. Nonetheless, some common features do exist. First, many jurisdictions regulate the contractual strategy of public entities, the general interests it must pursue, as well the financial and economic targets it should meet. Even if these provisions usually cannot be enforced before courts or affect the validity of the contract, they nonetheless increase public accountability and the respect of the rule of law in its guidance function. Second, many jurisdictions provide special rules that govern the selection of private partners, in particular when public entities need to purchase goods and services. In the past, these rules were mostly intended to protect the public interest and to ensure the selection of the most convenient offer. This is still the main purpose of the regulation of public procurement in the US. In Europe, on the contrary, the huge volume of rules coming from the EU is mostly devoted to the safeguard of private competitors. As a consequence, the contract award procedures are strictly regulated, in order to ensure equality of arms between competitors. The rule of law is here observed in its procedural dimension as a fundamental tool to protect individuals from the abuse of discretion by contracting authority. In addition, it should be pointed out that the enforcement of the public procurement award rules is ensured by effective remedies that must be granted at the national level in coherence with the standards established at the EU level. Only few jurisdictions, on the contrary, deal with the problem of the protection of individuals from contractual terms de facto imposed by public authorities. Germany provides a remarkable example, as it forbids public authorities to impose obligations on private parties in public law contracts that it could have not imposed through unilateral measures. In addition, consumer protection regulations provide at least some minimal safeguards.

In the second kind of cases, public entities delegate or contract out their tasks to private organizations. In those cases, law and policy implementation could entirely fall outside the scope of public law. As a consequence, the threats to the rule of law can become even bigger than in the first set of cases. First, private organizations are accountable to their members or shareholders, not to the public or their representatives. The democratic dimension of the rule of law as a guidance principle of administrative action is greatly compromised. Second, private organizations often act both as standard setters and standard enforcers. The separation of powers principles protected in the constitutional sphere could hence vanish in the private one. Thirdly, rule-making and adjudication by private regulators is usually exempt from notice and comment and due process requirements, as well from judicial review.

All this culminated in a reinvention of administrative law to face the challenges arising from privatization and contracting out (Freeman 1999). In this context, a major role was also played by courts, which were able to extend judicial review to private entities and hence to check the respect of rule law and individual rights. A turning point was the decision of the Court of Appeal of England and Wales in the landmark case R v. Panel on Take-overs and Mergers, ex parte Datafin plc of 1986. In that case, the Court established that bodies performing public duties or exercising powers that were public in nature may be subject to judicial review even though they were of a non-statutory nature. This decision marked a shift from the source of powers test to an approach based on the nature of the function being exercised. The ‘public functions’ test is now applied also in other jurisdictions. In another landmark ruling, the High Court of Singapore (9 May 2012, Yeap Wai Kong v. Singapore Exchange Securities Trading Ltd) held that the power to issue a reprimand power exercised by a non-statutory body such as the Singapore Exchange Securities Trading Limited must be deemed as a public function and it is consequently susceptible to judicial review for compliance with the standards of ‘legality, rationality and procedural propriety’.

Courts were also able to go beneath the legal surface and to strike down the delegation of rule-making powers to public, but self-interested, entities, as in the case of Amtrak, a government-owned corporation, which provides railroad transportation services in large parts of the US. The Passenger Rail Investment and Improvement Act (PRIIA) 2008 conferred on Amtrak the power to develop new or improve existing metrics and minimum standards for measuring the performance and service quality of intercity passenger train operations. The fundamental argument of the Court is that ‘because PRIIA endows Amtrak with regulatory authority over its competitors, that delegation violates due process’ (Court of Appeals for the District of Columbia Circuit, 29 April 29, 2016, 821 F.3d 19; 2016, U.S.). This case law shows that administrative law basic safeguards cannot be easily circumvented. As a consequence, the rule of law governs the exercise of public functions also when they are privatized or contracted out, even if probably to a more limited extent.

21.5 The Rule of Law in European and Global Administrative Law

The rule of law has become a cornerstone of administrative law not only at the national level but also at the supra-national one, providing the relevant criteria for the review of the legality of measures and action implementing regional and global policies. In those cases, the rule of law plays an even more important role than in the national settings, acting as a tool of legitimization of decisions made by institutions operating beyond the traditional democratic circuit.

The EU is certainly the most developed regional entity, with a sophisticated legal architecture grounded in the European treaties and a growing body of rules governing the day by day action of the European institutions and of the implementing agencies, including those operating at the national level, called European administrative law. The EU is established, as famously acknowledged by the European Court of Justice (ECJ), as a ‘Community based on the rule of law’ (Case 294/83 Les Verts v. Parliament [1986] ECR 1339, paragraph 23). Several dimensions of the rule of law are hence very relevant in European administrative law (Hofmann 2014, 206–12).

The first dimension is legality. This means that actions of EU institutions must have a legal basis in primary law coherently with the principle of conferral established under Article 5(2) TEU) and comply with the limits as well as the procedures provided in that legal basis and related regulations. A further consequence of the rule of law as legality is the requirement of the correct exercise of discretionary power. In particular, any EU institution and body must take into account all relevant factors for decision-making and avoid an improper purpose.

The second dimension is institutional transparency. This is sometimes lacking due to very complex architecture of the Union, which makes it difficult to understand where the final responsibility for rule-making is placed. European institutions, however, try to balance this potential confusion with an unprecedented and original system of prior disclosure and explanation of all legislative and administrative proposals. The institutional dialogue between the Council, the Commission, and the Parliament is public. Article 15 TFEU expressly requires that the proceedings of all bodies be transparent. Article 297 TFEU imposes the duty to publish all legislative measures and decisions. Even more importantly, access to administrative documents is stated in terms of an individual right in Article 42 of the Charter of Fundamental Rights.

A third dimension is legal certainty and protection of legitimate expectations. Legal certainty is acknowledged in the jurisprudence of the ECJ as a general principle of EU law requiring clear and precise rules so that situations and legal relationships remain foreseeable and those subject to the law can plan their action accordingly. In particular, EU institutions are barred from applying rules to individuals which are inconsistent or contradictory; from prosecuting individual twice for the same facts (principle of ne bis in idem); from delaying administrative proceedings beyond a reasonable period of time; from applying rules and decisions retroactively (Article 297, paragraph 1). Exceptionally, Union law may have retroactive effect if explicitly provided for and there is a prevailing public interest in retroactive effect, as happens with the repayment of state aids unlawfully granted by Member States without prior authorization by the Commission. In any case, the jurisprudence of the ECJ protects the individual right to rely on the validity of acts of Union institutions. The entitlement to protection on the basis of legitimate expectations requires the existence of justifiable reliance, arising from a valid legislative or administrative act conferring individual rights or benefits. The affected interest, of course, must not be grounded in an illegal conduct.

The fourth dimension is the principle of substantial and procedural fairness. The ECJ case law and many sector-specific regulations and directives provide relevant statements and protections of this principle. The principle of proportionality governs many sensitive areas of EU regulation. A remarkable example is banking supervision. The idea of ‘good’, ‘sound’, or ‘proper’ administration elaborated by the ECJ in its jurisprudence since the very early case law is now recognized as a binding fundamental right in the Charter of Fundamental Rights. Article 41 provides that ‘Every person has the right to have his or her affairs handled impartially, fairly and within a reasonable time by the institutions, bodies, offices and agencies of the Union’. In particular, the right to good administration includes the right to be heard and the right to have access to files as well the obligation of the administration to give reasons for its decisions. In this way, the right to good administration also covers other relevant dimensions of the rule of law, including procedural fairness, despite the fact that the EU has not yet adopted any general regulation of administrative procedures.

The fifth dimension is access to judicial review. This is perhaps the most fundamental dimension of the rule of law in EU law (Lenaerts 2007). In general terms, judicial review of all EU institutions’ acts is ensured by Article 263 TFEU, pursuant to which the ECJ shall review the legality of all legislative and administrative acts of the European institutions intended to produce legal effects vis-à-vis third parties. Access to courts is granted not only to Member States and other institutions but also to individuals. As a matter of fact, pursuant to paragraph 4, ‘Any natural or legal person may … institute proceedings against an act addressed to that person or which is of direct and individual concern to them, and against a regulatory act which is of direct concern to them and does not entail implementing measures’. Other relevant legal provisions enshrined in Articles 6 and 13 ECHR and in Article 47 of the Charter of Fundamental Rights aim to ensure the ‘quality’ of judicial review in terms of independence and effectiveness. In some sensitive areas, such as public procurement, EU directives offer protection against any national provision or practice which could impair the effectiveness of Union law, imposing on Member States a duty to make specific remedies available to all interested parties.

At the global level, there is no comparable level of legal integration. Global regulatory regimes are highly fragmented. Nonetheless, several principles and requirements of the rule of law are also emerging in what has been labelled as Global Administrative Law (Kingsbury, Krisch, Stewart 2005). Procedural fairness and transparency through notice and comment and stakeholders’ involvement, including national governments when directly affected, in the decision-making process are firmly grounded in many sector-specific regulatory regimes and govern actions of international organizations such as the World Bank, the IMF, and the World Trade Organization (WTO). The individual right to be heard in adjudication and sanctioning proceedings is protected, for instance, in the World Anti-Doping Code. In most of this cases the standards established at the global level govern the decision-making process not only of the international institutions, but also of the implementing national administrations. The duty to give reasons is also widely acknowledged in the area of adjudication. The WTO case law provides the most relevant examples of judicial recognition. Substantive standards of proportionality, means-ends rationality, avoidance of unnecessary burdens, and protection of legitimate expectations are recognized only to a minimal extent in many areas of global administration. Relevant exceptions, however, are provided in the context of free trade and investors’ protection agreements, which allow restrictions and limitations only if they meet certain requirements intended to ensure a rational fit between means and ends. Finally, the entitlement to a review of the legality of administrative decisions adopted by international organizations or national institutions implementing global policies is especially reflected in the establishment of investigating or appellate bodies. Relevant examples are represented by the World Bank Inspection Panel, the WTO Appellate Body, and the Court of Arbitration for Sport, despite their relevant differences in nature and powers.






References


Barber NW. 2018. The Principles of Constitutionalism. Oxford: Oxford University Press


Bell, JS. 2019. ‘Comparative Administrative Law in The Oxford Handbook of Comparative Law. Oxford: Oxford University Press, 1252–81.

Bingham, T. 2010. The Rule of Law. London: Penguin.

Cane P. 2019. ‘An Anglo-American Tradition’, chapter 1 in this volume.

Cane, P. 2016. Controlling Administrative Power. An Historical Comparison. Cambridge: Cambridge University Press.

Craig, P. 1997. ‘Formal and Substantive Conceptions of the Rule of Law: An Analytical Framework’. Reprinted in The Rule of Law and the Separation of Powers. London: Routledge, 95–115.

Dicey AV. 2013 [1885]. Introduction to the Study of the Law of the Constitution. Oxford: Oxford University Press, Part II, Chapter XII.

Freeman J. 1999. ‘The Real Democracy Problem in Administrative Law’, in Dyzenhaus D. (ed.), Recrafting the Rule of Law: The Limits of Legal Order. Oxford: Hart Publishing, 331–69.

Hamburger, P. 2014. Is Administrative Law Unlawful? Chicago: University of Chicago Press.

Hofmann, H. 2014. ‘General Principles of EU Law and EU Administrative Law’ in C Bernard and S Peers (eds), European Union Law. Oxford: Oxford University Press, 196–225.

Kingsbury, B, Krisch, N, and Stewart, RB. 2005. ‘The Emergence of Global Administrative Law’ 68(3/4) Law and Contemporary Problems 15–61.

Lenaerts, K. 2007. ‘The Rule of Law and the Coherence of the Judicial System of the European Union’ 44 Common Market Law Review 1625.

Napolitano G. 2018. ‘The Legal Design of Judicial Review Systems. A Comparative Overview’ 3 Rivista trimestrale di diritto pubblico 861–77.

Ohnesorge, JK. 2007. ‘The Rule of Law’ 3 Annual Review of Law and Social Science 99–114.

Pech, L. 2010. ‘“A Union Founded on the Rule of Law”: Meaning and Reality of the Rule of Law as a Constitutional Principle of EU Law’ 6(3) European Constitutional Law Review 359–96.

Raz, J. 1977. ‘The Rule of Law and its Virtue’ 93 Law Quarterly Review 195–211.

Stack, KM. 2015. ‘An Administrative Jurisprudence: The Rule of Law in the Administrative State’ 115 Columbia Law Review 1985–2018.

Stack, KM. 2018. ‘Overcoming Dicey in Administrative Law’ 68(2) University of Toronto 293–311.

Stewart, RB. 2003. ‘Administrative Law in the Twenty-first Century’ 78(2) New York University Law Review 437–60.

Sunstein, CR and Vermeule, A. 2015. ‘Libertarian Administrative Law’ 82(1) The University of Chicago Law Review 393–473.

Waldron, J. 2020. ‘The Rule of Law’ in Stanford Encyclopedia of Philosophy, in EN Zalta (ed.), forthcoming URL = <https://plato.stanford.edu/archives/sum2020/entries/rule-of-law/.














Chapter 22
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22.1 Introduction

Key debates in administrative law often play out within the contours of ‘accountability’ to such an extent that accountability has been described as administrative law’s ‘central obsession’ (Metzger 2015, 130) or the basic mechanism of administrative government (Rubin 2005, 2119). The salience of accountability is particularly high in comparative administrative law since accountability can serve as one of the transcendent principles underpinning ‘universalist’ approaches to comparative study (Jackson 2012; Choudhry 1999). However, as with many central concepts in comparative law, the overuse of the term may risk diluting its analytical utility and thus obscure more than elucidate. This danger has prompted pleas to ‘save’ the concept ‘from friends and advocates’ (Dubnick 2002, 1).

This contribution suggests that the concept of accountability is normatively and analytically useful in comparative administrative law, provided that there is clarity as to the level of abstraction at which the term is used. The scope of accountability is broad and encompasses a vast array of public and private entities, each with a variety of corresponding institutions and practices. For instance, the field of corporate governance examines the accountability of company directors to shareholders. The focus in this chapter is on public accountability, namely on the concept and mechanisms of accountability that cover public institutions. However, as we will see later in the chapter, private institutions that exercise public authority—for example, in the context of contracting-out—also raise public accountability questions. Section 22.2 proposes a three-tier approach to the concept of accountability and argues that the usefulness (and contestability) of comparative approaches will vary as one moves from one tier to the next. Section 22.3 discusses three case studies that illustrate specific institutional manifestations of accountability and demonstrate how the operation of accountability will differ based on the background constitutional structure. Section 22.4 presents certain key challenges to accountability that implicate different tiers of accountability as defined in Section 22.2. Section 22.5 concludes.

22.2 Public Accountability in Comparative Perspective: A Three-Tier Approach

The idea of accountability has a long historical pedigree. For example, mechanisms of accountability were a key feature of ancient Athenian democracy. At the end of their term in office, political officials were subject to a mandatory scrutiny process (‘euthynai’). During this process, auditors examined the accounts of public funds received and spent in office, and citizens could also raise complaints of financial mismanagement (Elster 1999, 267–8). However, the etymological roots of the term, i.e. keeping accounts or books, have been traced to the eleventh century when, twenty years after the 1066 Norman Conquest, William I ordered ‘a detailed enumeration of all property in England requiring every subject to provide access to royal surveyors for the listing and valuation of all holdings’ (Dubnick 2002, 7). Dubnick highlights that the historical distinctiveness of the concept of accountability lies in having created a novel form of governance establishing ‘a unique relationship between the governors and the governed based on norms’ (Dubnick 2002, 9). The rise of accountability beyond its bookkeeping origins has been described as ‘an Anglo-American phenomenon’ which interestingly has no exact equivalent in other languages, such as French, Portuguese, Spanish, or Japanese (Bovens 2007a, 449; Mulgan 2000, 555; Dubnick 2002, 4). Indeed, in Portuguese the term ‘accountability’ is used untranslated.

As the concept of accountability evolved over the centuries, it became a powerful rhetorical device but also a ‘protean concept’ (Mashaw 2006, 115) representing various political desiderata to different audiences, such as transparency, equity, democracy, efficiency, and integrity (Bovens 2007b, 183). Therefore, it is helpful analytically to distinguish three tiers or levels at which the concept of accountability is invoked, from the more abstract to the more specific. I will suggest that the modes of comparative argumentation will differ depending on the tier involved, with the use of comparative law becoming increasingly more textured, relevant, and contested, as we progress through the tiers.

At Level 1 is accountability as a political ideal (‘level 1 accountability’). This is where one observes the highest degree of normative abstraction. Accountability is used an ‘icon’ and is identified with ‘good governance’ or ‘virtuous behaviour’ (Bovens 2007b, 184; Bovens 2007a, 449). Accountability at this level is aspirational; it evokes ideas of good government, a common core of values and normatively desirable practices but without any further specificity. Level 1 accountability is intertwined or conflated with ideas of legitimacy even though analytically these two concepts are distinct (Black 2008, 149–50). At this level, a comparative approach is not particularly controversial, but it is not particularly elucidating either: comparative law in this context takes on the guise of universalism to single out accountability as ‘one of those golden concepts that no one can be against’ (Bovens 2007a, 448). However, this is not to say that level 1 accountability has no role to play. Its emergence as a symbol shared across jurisdictions can have powerful communicative effects. As all rhetorical forms, accountability can persuade, excite, and prompt its intended audiences to action (Dubnick 2002, 11). It can provide a shared language around which a diverse array of domestic and transnational groups can coalesce to coordinate their strategy of advancing good government (Dowdle 2006, 11).

However, if one tries to unpack accountability as a rallying symbol, the picture becomes more complicated. At this second level, accountability ‘serves as a conceptual umbrella’ that encompasses a more detailed range of values (Bovens 2007a, 449). We can call this ‘level 2 accountability’ or accountability as a specific set of normative commitments. At this level, accountability is still conceptualized normatively but at a lower level of abstraction, at which ‘accountability’ is no longer a universal icon but instead reflects specific normative commitments. These normative visions of accountability will reflect the varied histories, experiences, cultures, and background constitutional structures of the different countries (Dowdle 2006, 2). As one commentator exploring this political-cultural dimension has put it astutely, the evolution of public law towards accountability reflects a process of contestation around values and visions of legitimate governance (Lindseth 2010, 21–2). A comparative approach to accountability will look different at this level and highlight the distinctive and historically contingent normative visions of accountability across different polities. If we were to map the various tiers of accountability onto the different methodological strands in comparative public law, level 1 accountability reflects a universalist approach and level 2 accountability lends itself more readily to an expressivist approach. In the latter methodological approach, law and legal concepts, which would include accountability, manifest the distinctive histories and cultures of different nations (Glendon 1992, 524; Tushnet 1999, 1269–70; Jackson 2012, 67). For example, accountability can be associated with democracy, the rule of law, integrity of governance, or efficiency (Bovens 2007a, 463; Waldron, 2014, 4; Mashaw 2006, 153; Bell 2006, 1271–4). These normative commitments reflect broader constitutional values, namely, ‘voice, rights and expertise’ (Halberstam 2017).

The prominence of these different normative layers will differ across periods and jurisdictions. Michael Dowdle has outlined the historical development of conceptions of accountability beginning with electoral democracy as a key component in the Anglo-American world: As distrust towards electoral politics grew in the late nineteenth and early twentieth centuries, the Americans turned to professionalized bureaucracy while the English focused on the idea of the rule of law enforceable by ordinary courts. The 1960s and 1970s, Dowdle continues, saw the rise of ‘transparency’ and ‘open government’ as a new vision of accountability to respond to skepticism towards ‘professionalized rationalization’. Finally, in the last three decades of the twentieth century, concerns about governmental inefficiency gave rise to market-based visions of accountability (Dowdle 2006, 4–6).

Similar normative visions of accountability have been proposed in the context of the European Union (EU). These have been captured by the labels ‘input’, ‘output’, and, more recently, ‘throughput legitimacy’. As Fritz Scharpf has described these terms, input legitimacy emphasizes ‘government by the people’, notably participation through majoritarian institutions. Output legitimacy emphasizes ‘government for the people’. In this context, legitimacy derives from the government’s problem-solving capacity (Scharpf 1999, 7–21). Building on the input/output distinction, Vivien Schmidt has added the third dimension of ‘throughput legitimacy’, which emphasizes ‘the quality of the governance processes, and not only the effectiveness of the outcomes and the participation of the citizenry’. The focus here is on values such as efficacy, accountability, transparency, openness, and inclusiveness (Schmidt 2013, 2–3, 14).

Disagreement can arise in delineating the normative contours of level 2 accountability. For example, ‘consumer accountability’ has been presented as a subset of the market-based vision of accountability. On this conception, the normative criteria of accountability can be met when organizations, including state institutions (such as hospitals), take into account the views or preferences of those whom they serve (e.g. through surveys) in deciding how to act (Waldron 2014, 29). This approach has been criticized (Psygkas 2017b, 199, with further references), with scholars describing it as a ‘misuse of the concept of accountability’ (Mulgan 1997, 115) or even ‘a mockery of the call for accountability’ (Waldron 2014, 30).

This brings us to the third tier of accountability. As already noted, the scope and content of accountability (and the functions of comparative law) are more contestable at level 2 compared to level 1 that views accountability as an icon. Important comparative differences emerge when we move to the final tier, which views accountability as an empirical phenomenon. Let us call this ‘level 3 accountability’. At level 3, we transition from the normative to the empirical or sociological and examine concrete legal and institutional arrangements that implement the normative commitments mentioned at the previous two levels. In this empirical context, accountability is defined as a ‘social relationship in which an actor feels an obligation to explain and to justify his or her conduct to some to a specific forum’ (Bovens 2007b, 184–5). Bovens further identifies five key elements in this relationship: (1) ‘public accessibility of the account giving’; (2) ‘explanation and justification of conduct’; (3) ‘the explanation should be directed at a specific forum’; (4) ‘the actor must feel obliged to come forward’; (5) ‘there must be a possibility for debate and judgment, including an optional imposition of (informal) sanctions, by the forum’ (Bovens 2007b, 185). Jerry Mashaw has offered a list of six foundational questions that can frame an ‘accountability regime’ and help us approach accountability in its institutional guise: (1) who is accountable; (2) to whom; (3) for what is the person accountable; (4) through what processes is accountability ensured; (5) by what standards will the conduct be assessed; and (6) what are the potential effects if these standards are not met (Mashaw 2006, 118).

As this framework demonstrates, level 3 accountability is a relational concept. It governs the relations between different institutions that may employ a variety of processes and standards and respond in multiple ways if these procedural and institutional requirements are not met. A prominent scholar of regulation has also highlighted ‘the dialectical nature of accountability relationships and the communicative structures through which accountability occurs’ (Black 2008, 139). Therefore, owing to the very nature of accountability as a relational concept, the modalities of accountability, which can be structural or procedural (Psygkas 2016), will be context-specific. Consequently, accountability institutions and processes, or at least their prioritization, will vary across countries as a result of the different background constitutional structure, administrative traditions, bureaucratic culture, and public law history of these countries. Therefore, the study of level 3 accountability will be richer if one adopts the methodological approach of ‘contextualized functionalism’. This comparative law method examines how seemingly similar or divergent legal rules, institutions, and practices may be affected by the ‘identitarian or expressivist aspects’ of the broader constitutional regime (Jackson 2012, 72; Rosenfeld and Sajó 2012, 17–18).

The importance of governmental regimes, as a key component of this contextual examination, for the development of structures, rules, and practices of administrative law has been explored in the literature, notably for present purposes in the context of controlling administrative power (Cane 2016; see also Part III of this Handbook). Peter Cane’s study focuses on ‘control regimes’, which are defined as ‘sets of institutions, norms and practices concerned with controlling public administrative power’ (Cane 2016, xiii). Cane draws a distinction between two modes of controlling administrative power—‘checks-and-balances’ and ‘accountability’. In ‘checks-and-balances’ systems, Cane explains, power is divided between institutions in a way that empowers one (or more) institutions to check the other; these institutions are in ‘horizontal relationships’. By contrast, in ‘accountability’ systems there is a ‘vertical relationship’ between the institution that provides the account (the ‘actor’, according to Bovens’s terminology used earlier in this chapter) and the institution to which the account is owed (the ‘forum’); the ‘forum’ has ‘authority’ over the ‘actor’ (Cane 2016, 8–10). My definition of level 3 accountability, drawing on Mashaw’s framework, is broader and encompasses both modes of control in Cane’s framework (Cane 2016, 9 fn. 22). Differences in terminology aside, Cane’s study offers a convincing and illuminating account of how ‘similarities and differences between control regimes … are partly explicable in terms of similarities and differences amongst the broader “systems of government” in which the control regimes are respectively embedded’ (Cane 2016, 2).

Consideration of the background constitutional regime should not turn the spotlight only on differences. For example, as Peter Lindseth argues, the legitimacy of administrative systems across different polities is maintained, or ‘mediated’, through traditional mechanisms of oversight connecting administrative governance to the ‘trias politica—legislatures, executives, and courts’ (Lindseth 2004; Lindseth 2019). The precise form or institutional salience of the mechanisms linking the administrative state to the trias politica may differ, but one could classify the modes of accountability in four main categories: political, legal, bureaucratic, and social. Political accountability covers the ‘policy objectives and outcomes of administration’ (Cane 2016, 146–7) and is exercised by democratically elected institutions. Elections are a key mechanism for establishing the political accountability regime through a ‘chain of principal–agent relationships’ (Waldron 2014, 27; Bovens 2007a, 455). In parliamentary systems, the picture looks something like this: people elect their representatives in the legislature, who elect the Prime Minister, who selects her cabinet, which in turn appoints agency officials. Furthermore, in the ‘traditional model of administrative law’ the agencies serve as a ‘transmission belt’ effectuating statutory mandates which, as products of the legislature, enjoy democratic legitimacy (Stewart 1975, 1675; Berle 1917, 431). As this description suggests, political accountability is often ‘mediated’: the executive and administrative agencies will be accountable to legislative committees ‘not because the latter are the principals in this relation but because they act on the principals’ behalf in holing these officials accountable’ (Waldron 2014, 15, 27). As will be suggested below, political accountability by itself is not sufficient and is complemented by other, including newer, forms of accountability.

Legal accountability focuses on ‘whether or not administration is being conducted in accordance with law’ (Cane 2016, 147). Judicial review can also be conceptualized in principal–agent terms. By policing statutory or common law limits to ensure that administrative agencies provide information and do not act unlawfully or unreasonably, courts help to ‘reduce asymmetric information risks and agency costs so that democratic and constitutional principals can exercise oversight and perhaps even control’ (Lindseth 2019, 191).

Bureaucratic accountability adds another layer of administrative accountability by aiming to promote the ‘classic “three Es” of public auditing (economy, efficiency, and effectiveness)’ (Cane 2016, 147). This mode of accountability shifted the emphasis ‘from courts to auditors as external control machinery and the [New Public Management] methodology of standard-setting, measurement and control, evolving into “value for money” (VFM) audit’ (Harlow and Rawlings 2009, 59). Indeed, the prominence of this mode of accountability beginning in the 1990s gave rise to references to an ‘audit explosion’ (Power 1994) and an ‘audit culture’ (Humpherson 2010).

The last mode of accountability is social. The emphasis here is on ‘direct accountability relations’ between public agencies and the public at large or relevant ‘stakeholders’ (Bovens 2007a, 457). Social accountability mechanisms developed partly in response to the perceived deficiencies of the traditional accountability mechanisms. For example, the ‘chain of principal–agent relationships’ is broken in the case of independent administrative agencies. These independent agencies have become a fixture of modern governance and are set up with varying degrees of institutional autonomy vis-à-vis their political principals precisely for the benefits that this institutional insulation offers, such as enhancing the credibility of policy commitments (Thatcher 2002; Rose-Ackerman 2007; Bovens 2007b, 196; Psygkas 2017b; 41–5). Furthermore, the ‘transmission belt’ idea does not capture the reality of delegation in modern administrative systems: broad legislative mandates require administrative agencies to weigh different values and balance a variety of, occasionally conflicting, policy goals. Thus, delegation commonly accords administrative agencies policy-making discretion in practice (Mashaw 1985, 22; Prosser 1997, 23; Graham 2000, 32; Halberstam 2017, 142–3).

The most significant components of social accountability are transparency, reason-giving, and participation. Transparency is ‘part of the essence of the agent-accountability relation’ (Waldron 2014, 7). Administrative agencies, as the agents of the political principals, are expected to provide information about their actions in an intelligible way. Furthermore, the agencies need to provide reasons for these decisions. This requirement enhances deliberation (Shapiro 1988, 168) but, perhaps even more importantly, it recognizes the capacity of citizens as rational moral agents who can engage in a dialogue with the public authorities (Mashaw 2016, 17; Mashaw 2007, 99). Transparency is also a necessary precondition for the third component of social accountability, participation (Bignami 2004, 68–72). This requirement recognizes the importance of direct citizen involvement in administrative decisions that affect citizens either individually (in which case participation can take the form of individualized hearings, for example) or generally (in which case participation can take the form of public consultations/notice-and-comment procedures on drafts of administrative policy) (Psygkas 2017b, 17–20; Halberstam 2017, 195).

Administrative governance regimes will generally combine elements of these four modes of accountability. However, the specific institutional manifestations and the prominence of particular forms of accountability will vary depending on the histories and governmental regimes of different countries (Cane 2016; Rose-Ackerman, Egidy, and Fowkes 2015), as well as the strategies of the various political interests (Dowdle 2006, 10). In presidential systems, the President will compete for control over the bureaucracy with the independently elected legislature—in other words, administrative agencies will have multiple political principals (Halberstam 2017, 189–90; Ackerman 2017, 41; Strauss 1984, 578–9). This can result in the politicization of the bureaucracy: the President will often seek to appoint political loyalists as senior administrative officials with the hope that these officials will advance the President’s agenda rather than that of her political rivals in the legislature (Ackerman 2017, 41). Even though there will also be a professional civil service, the large number of political appointees may limit the perception of apolitical policymaking in the executive (Rose-Ackerman, Egidy, and Fowkes 2015, 25). The separation of powers regime generates a system of multiple political principals, each with their own professional staff. The legislature will want to be informed about agency actions and may support ‘indirect policy control by requiring procedures such as notice, an open hearing, and reason-giving’ in administrative policy-making as well as judicial review (ibid, 13–14). By contrast, in parliamentary systems the same political coalition controls both the executive and the legislature. This institutional set-up provides fewer incentives for the legislators to provide for judicial review of secondary legislation and forms of social accountability that advance bureaucratic responsiveness to civil society (ibid, 15–18; Ackerman 2017, 42–3).

Section 22.3 explores ‘level 3 accountability’ through a brief exposition of key features of accountability institutions and practices in the US, the UK, and France.

22.3 Institutions and Practices of Accountability: Case Studies

As the previous section discussed, modern administrative systems will manifest the four modalities of accountability: political, legal, bureaucratic, and social. However, the emphasis on different accountability tools and how these interact with each other against the backdrop of various governmental regimes will differ.

22.3.1 The United States
22.3.1.1 Political accountability

In the US, as noted in the previous section, political accountability takes the form of a ‘trilateral relationship’ that involves Congress, the presidency, and the bureaucracy (Cane 2016, 169). The background constitutional architecture of separation of powers results in Congress and the presidency being independent forums of accountability vis-à-vis the administrative state. This institutional configuration has been captured by the labels ‘congressional administration’ (Beermann 2006) and ‘presidential administration’ (Kagan 2001).

Contrary to parliamentary systems, where the core executive is drawn from the legislature, in the US system of separation of powers, other mechanisms of congressional input into the administrative process needed to be designed (Beermann 2006, 67–8). For a long period, political scientists had challenged the idea of effective congressional control over the administrative state (Kagan 2001, 2256) and congressional oversight had been described as a ‘vital yet neglected function’ (Pearson 1975). However, other scholars questioned this perception of congressional neglect of its oversight role by noting that, in fact, Congress had a rational preference for ‘fire-alarm oversight’. This type of oversight was described as ‘less centralized and involv[ing] less active and direct intervention … Congress establishes a system of rules, procedures, and informal practices that enable individual citizens and organized interest groups to examine administrative decisions (sometimes in prospect), to charge executive agencies with violating congressional goals, and to seek remedies from agencies, courts, and Congress itself’ (McCubbins and Schwartz 1984, 165–6). The Administrative Procedure Act of 1946 (APA) is a key example of legislation that reflects this model by empowering stakeholders to monitor and challenge administrative action, as outlined later in this section. An influential article conceptualized the procedural requirements introduced by the APA, and other sector-specific statutes, as ‘instruments of political control’ that enable politicians to overcome information asymmetries vis-à-vis administrative agencies while shifting some of the enforcement costs to citizens and the courts (McCubbins, Noll, and Weingast 1987). In addition to these formal mechanisms, Congress can use its powers over the budget, appointments to executive positions, and contempt of Congress proceedings against executive branch officers to influence the administrative state (Beermann 2006, 68; Chafetz 2017, 1–6).

The President also possesses tools of political control. President Ronald Reagan introduced an important such tool in early 1981 through Executive Order (EO) 12,291.1 This Executive Order required agencies to submit for review to the Director of the Office of Management and Budget (OMB), which was situated within the Executive Office of the President, a ‘Regulatory Impact Analysis’ for every ‘major’ rule2 (Croley 2003, 825–6). The ‘Regulatory Impact Analysis’ should contain a description of the potential benefits and costs of the rule, a determination of the potential net benefits of the rule, as well as a description of alternative approaches that could substantially achieve the same regulatory goal at lower cost and a brief explanation of the legal reasons why such alternatives, if proposed, could not be adopted.3 OMB review was defended as a mechanism that enhances political accountability (DeMuth and Ginsburg 1986, 181–2). When President Bill Clinton came into office, he replaced the Reagan Executive Orders with EO 12,866, which resembled Reagan’s orders in requiring cost-benefit analyses of major rules (Croley 2003, 826–7) but was implemented by the Clinton OMB in a way ‘generally sympathetic to regulatory efforts’ (Kagan 2001, 2248). Presidents George W Bush and Barack Obama amended EO 12,866 but retained and reaffirmed the main principles of regulatory review.4 By contrast, President Donald Trump’s EO 13,771 has a clear deregulatory bias: for every new regulation, the executive department or agency must identify for repeal at least two existing regulations of comparable costs.5 EO 13,771 has been criticized for only mentioning ‘costs’ and never ‘benefits’ and for not appearing ‘to be based on any principle other than eliminating regulations’ regardless of any net benefits of the rescinded regulations (Katzen 2018; Narang 2017). In addition to OMB review, the presidential toolkit further includes the removal of executive branch heads, the issuance of formal directives to the heads of executive agencies to shape delegated administrative discretion, and the public assertion of presidential ownership over administrative policy (Kagan 2001).
22.3.1.2 Legal accountability

Legal accountability has come a long way from the nineteenth-century damages actions against public officials in state courts to the modern system of judicial review under the APA (Mashaw 2012, 65–78; Cane 2016, 176). The APA empowers a reviewing court to hold unlawful and set aside agency action, findings, and conclusions found to be ‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law’.6 In the second half of the twentieth century, federal courts developed the ‘hard look doctrine’. The doctrine required administrative agencies to offer detailed reasons for their fact findings and policy conclusions and to respond to policy alternatives and objections (Miles and Sunstein 2008, 761–2). The statutory hook of ‘arbitrary and capricious’ in the APA similarly served as a basis for expanding the scope of judicial review. As Patricia Wald, who served and presided on the US Court of Appeals for the District of Columbia, put it: ‘Frequently the arbitrary and capricious charge is grounded on the complaint that the agency has departed from its prior rationale in other cases without admitting it or explaining why. Sometimes the agency is rebuffed because it did not give adequate consideration to an alternative solution. But most often the court simply finds the agency’s explanation for what it is doing “inadequate”’ (Wald 1996, 233–4).
22.3.1.3 Bureaucratic accountability

The supreme audit institution for the US is the US Government Accountability Office (GAO). Often called the ‘congressional watchdog’, the GAO is an independent, non-partisan agency that works for Congress (Government Accountability Office 2019a). The GAO issues legal opinions and decisions to Congress and federal agencies on the use of, and accountability for, public funds. Furthermore, it provides standards for internal controls, financial audits, and other types of government audits (Government Accountability Office 2019b). To the GAO, which is a congressional agency, should be added Inspectors General who are internal auditors within executive departments and agencies (Cane 2016, 185).

Finally, while cost-benefit analysis in the process of OMB review was described previously as an instrument of political accountability, it can also be seen as advancing the main aims of bureaucratic accountability: economy, efficiency, and effectiveness. Scholars have challenged the idea that the OMB cannot preserve rationality in the regulatory process by noting that ‘the personnel in charge of review is pretty much stable across political parties and administrations, thus increasing the likelihood of technical analysis’ (Radaelli and de Francesco 2010, 287). This mixture of expertise and politics in the OMB process had prompted proposals to create a separate expert body that would provide independent analytic advice to OMB and administrative agencies (Rose-Ackerman 2011, 340, building on a proposal in Breyer 1993, 55–81). However, these proposals were not taken up in the revised executive orders on cost-benefit analysis under Presidents Obama and Trump.
22.3.1.4 Social accountability

A key, and recently influential abroad, aspect of accountability in the US system is social accountability through transparency, reason giving, and participation. Section 553 of the APA stipulates that, when making rules or regulations having binding effect on private parties, the agency must provide notice of its proposal, an opportunity for affected parties to comment, and ‘a concise general statement’ of the basis and purpose of the rules.7 This open-ended and transparent notice-and-comment process will not necessarily involve an oral hearing, but the agency must accept ‘written data, views, or arguments’ (Rose-Ackerman, Egidy, and Fowkes 2015, 80). The agency must also respond to qualitatively important comments submitted during the notice-and-comment process (Cuéllar 2005, 421 fn. 37). Indeed, the focus on an agency’s reasons for a regulation has been described as the ‘hallmark of judicial review’ under the APA (Mashaw 2007, 110), with the burden of justification being higher for administrative policymaking than for legislation (Halberstam 2017, 149; Rose-Ackerman, Egidy, and Fowkes 2015, 56–74). This example highlights the overlap between different modes of accountability. As noted previously, political actors introduced these procedural requirements via statute (political accountability) enlisting interest groups and the general public in the process of monitoring administrative agency behaviour, often via judicial enforcement (legal accountability). However, the important point for present purposes is that a transparent, open-ended process of public input and the obligation to provide reasons bring to the fore the role of the public as an important forum of public accountability.

22.3.2 The United Kingdom

The importance of the background constitutional structure and principles is also salient in the UK model of accountability. Beginning in the late seventeenth century, there emerged the idea of political control of governmental activity in Parliament and legal control in the ordinary courts (Mitchell 1965, 98). This two-pronged accountability regime reflected the two foundational tenets of the British constitutional system: parliamentary sovereignty and the rule of law. These two principles had been described by Albert Venn Dicey as ‘pervad[ing] the whole of the English constitution’ (Dicey 1959, 408). While the history of these developments is beyond the scope of this chapter (more details are available in Cane 2016, 147–51; Psygkas 2017b, 179–93), the two main modes of control are still reflected in the modern accountability regime in the UK.
22.3.2.1 Political accountability

The parliamentary toolkit includes a range of options for governmental scrutiny: written and oral questions, debates, and notably select committees which were established in 1979 to scrutinize the policy, administration, and spending of each government department. Throughout the twentieth century, the scrutiny role of Parliament had often been perceived as weak and ineffective in a parliamentary system where the same party (or political coalition) controlled the executive and the majority in the House of Commons (Norton 2015, 172–4). This was not a uniquely British phenomenon as suggested in other accounts discussing the ‘decline of legislatures’ (Herman and Lodge 1978, 10–12; Blondel 1973, 5–7). However, the role and visibility of select committees was enhanced in 2010 after the implementation of the ‘Wright reforms’. Under these reforms, the members of select committees are now elected from within their parliamentary party groups by secret ballot rather than by the party whips as was the case under the previous regime. The chairs of the select committees are also elected by secret ballot of the Commons (Fisher 2015, 419–21). The 2010 reforms also established the House of Commons Backbench Business Committee which has a limited allocation of time outside government control (thirty-five days each session) and provides to backbench MPs space to bring forward debates of their choice (Norton 2015, 185). Select committees have, therefore, seen their role as forums of accountability and policy influence increase (Benton and Russell 2013). The overall set of reforms has also led commentators to refer to a ‘new assertiveness’ of Parliament (Norton 2015).
22.3.2.2 Legal accountability

Accountability via the courts has developed significantly from the original damages actions to the prerogative writs of prohibition, mandamus and certiorari in the seventeenth century to the modern system of judicial review in the second half of the twentieth century. The ‘classic model of administrative law’ reflected a formalist agenda for judicial review and an emphasis on judges avoiding the examination of policy issues (Harlow and Rawlings 2009, 99; Taggart 2003, 312–13). The fundamental mission of the courts was to carry out the legislative will by ‘policing the boundaries’ set in the enabling statute (Craig 2012, 5–7; Scott 2000, 43). By contrast, review of the substance of administrative action was uncommon and had to meet the high threshold of ‘unreasonableness’.8 However, beginning in the late 1960s and through the twenty-first century, accountability via judicial review was expanded and strengthened (Cane 2016, 161–2). Furthermore, certain statutes provide for review on appeal that focuses on the merits of administrative decisions and is often undertaken by specialist tribunals, which may scrutinize the substance of regulatory decisions in a rigorous fashion (Cane 2010, 433–4; Psygkas 2017a).
22.3.2.3 Bureaucratic accountability

A key institution of bureaucratic accountability is the National Audit Office (NAO). In another example in which bureaucratic and political accountability overlap, the NAO is headed by the Comptroller and Auditor-General, an officer of Parliament. The NAO is independent of the executive and ‘empowered to undertake value for money examinations of departments and other public bodies; these assess the “economy, efficiency and effectiveness” of the use of resources’ (Prosser 2014, 51). To the mechanisms of bureaucratic accountability should be added the Parliamentary and Health Services Ombudsman (PHSO) that is part of a larger set of ombudsmen in the UK. The PHSO may investigate individual complaints of maladministration (if these are referred to her by the complainant’s MP) but can also take a strategic view of systemic issues and advance principles of accountability and good administration in the bureaucracy (Harlow and Rawlings 2009, 528–42; Abraham 2012).
22.3.2.4 Social accountability

As noted previously, the key components of social accountability are transparency, reason giving, and participation. One main mechanism of transparency is the Freedom of Information Act 2000 (FOIA). The Act introduced a statutory legal right of access to government information and a rule of disclosure that promoted openness and accountability. At the same time, this legislation has been criticized for its limitations, notably its weak obligations for proactive disclosure and the wide range of exemptions (Psygkas 2017b, 201–2, with further citations). With respect to reason giving, UK law imposes no general duty on public authorities to give reasons for administrative policy-making in the absence of a clear statutory provision to this effect (Harlow and Rawlings 2009, 103; Craig, 2012, 371–2). Similarly, there is no general statutory duty, akin to the US APA described earlier, that administrative agencies carry out public consultations when making policy neither have courts recognized such a duty in common law (Craig 2012, 450; Psygkas 2017b, 204). Instead, there are Cabinet Office guidelines that include non-legally binding consultation principles (Psygkas 2017b, 202–3). However, in certain policy areas, such as electronic communications, there are specific statutory mandates that require administrative agencies to invite public input (Psygkas 2017b, 234–6).

22.3.3 France
22.3.3.1 Political accountability

The history, political culture, and background constitutional structure of the French Republic are reflected in the prevalent modes of accountability in France. The key features of the early French republican tradition were the idea of the indivisible ‘national sovereignty’, the ‘general interest’ as the aim of all state action, and the celebration of the supremacy of the statute (Rosanvallon 2004, 13; Psygkas 2017b, 77–8). However, in the Fifth Republic, the constitution of 1958 reversed the balance between the legislature and the executive in favour of the latter. Article 34 introduces a list of specific domains in which the statute may intervene. Article 37 stipulates that matters falling outside the scope of statutes shall be matters for regulation. In other words, there are constitutional foundations placing residual policy-making authority with the executive (Psygkas 2017b, 87–8); the key feature of the public administration is that this policy-making activity is (seen to be) carried out by an impartial and expert high civil service in the public interest and overseen by a specialized judiciary (Rose-Ackerman and Perroud 2013, 228). Therefore, the emphasis is more on administrative control and, compared to the previous two cases, less on parliamentary scrutiny (Tucker 2018, 369).
22.3.3.2 Legal accountability

Legal accountability for administrative action occurs in a system of dual jurisdiction between ordinary courts and separate administrative courts at the apex of which stands the Conseil d’Etat and to which state officials are subject. At the foundations of this distinction is a ‘venerable principle in the history of French administrative law—juger l’administration, c’est encore administrer—“to judge the administration is still to administer”’ (Lindseth 2010, 161). In other words, legal control of administrative action was itself viewed as a form of administration and thus entrusted to a cadre of elite civil servants (Lindseth 2004, 1374).

Under the current regime, applications for judicial review can be brought in order to invalidate an administrative act on the grounds of excess of power (recours pour excès de pouvoir). In these cases, the judge will apply a standard of limited judicial review (contrôle restreint), whereby she examines whether there has been a manifest error of appreciation (erreur manifeste d’appreciation) on the part of the agency (Psygkas 2017b, 106–7). However, the introduction of the théorie du bilan (roughly translated as ‘balancing theory’) has deepened the scope of judicial review. The théorie du bilan first appeared in the subject matter of expropriations in the jurisprudence of the Conseil d’Etat in 1971 (Rose-Ackerman and Perroud 2013, 295–6) and has since expanded into other areas (Chapus 2001, 1078–82). The théorie du bilan introduces a more searching judicial review: the judge performs, in essence, a cost-benefit analysis of the measure balancing the restrictions on ‘private property, the financial cost and eventual disruption to the social order’ that should not be ‘excessive in view of the interest it serves’.
22.3.3.3 Bureaucratic accountability

As already noted, bureaucratic accountability is the cornerstone mode of accountability in France. The financial operation of all agencies may be inspected by the elite Inspection générale des finances, the Inspectorate General of Finances. The integrity of financial management and spending by administrative authorities is also reviewed by the powerful and independent Cour des comptes, the Court of Auditors (Tucker 2018, 369). Furthermore, in 2003, the French government set up an internal impact assessment (IA) process for proposed rules and bills, but these guidelines were not judicially enforceable. While an organic law now requires IA for most draft bills, there is no similar legal requirement for secondary legislation. However, the scope of the 2003 guidelines was extended via executive orders in 2011 and 2013 under the Sarkozy and the Hollande administrations respectively (Rose-Ackerman and Perroud 2014, 651–2).
22.3.3.4 Social accountability

The emphasis on impartiality, expertise, and bureaucratic accountability had sidelined social accountability as a priority. While transparency has improved and forms of ‘administrative democracy’ have emerged—for instance, at the local level and in the environmental and telecommunications sectors—there is no general statutory requirement to engage citizens in administrative policy-making akin to the US APA (Halberstam 2017, 153–4; Psygkas 2017b, 89–93 and 99–101). This assessment did not change with the 2011 ‘Warsmann law’ which introduced a general system of ‘open consultation’. As I have argued elsewhere, this legislative initiative, while a promising step towards enhancing social accountability, has not resulted in the emergence of a notice-and-comment process à la française (Psygkas 2017b, 115–18). Finally, as is the case in the UK, in France there is no general principle imposing a reason-giving obligation for regulatory acts unless there is a specific statutory requirement to this effect (Psygkas 2017b, 103).

22.3.4 General Observations: The Interaction Between Level 2 and Level 3 Accountability in Different Governmental Regimes

There are broader lessons for the operation of accountability regimes and the interface between level 2 and level 3 accountability that can be drawn from the three cases and applied to other systems with similar background constitutional structures. At level 3, accountability in separation of powers regimes will take the form of denser, overlapping, and often competing, relationships that involve multiple political principals. Each of these political actors will employ the tools at their disposal in a power struggle over controlling the bureaucracy. These tools may involve enlisting other actors, such as interest groups and courts, in monitoring agency behaviour. Therefore, even in the mode of bureaucratic accountability, an observer of the US system, for example, will notice clear links to the political principals: the GAO is an arm of Congress, while OMB review is an instrument of presidential administration. This reflects prior normative commitments in the context of level 2 accountability. Presidential systems will often prioritize the importance of ‘voice’, which can operate both at the level of political principals but also directly in the form of social accountability when political principals empower citizens to hold agencies to account (see also Halberstam 2017).

By contrast, systems with strong historical traditions and normative commitments to expert public administration—in other words, systems in which the emphasis at level 2 is on expertise, as exemplified in the French case—will prioritize modes of bureaucratic accountability at level 3. The focus here will be on expertise within both the executive (e.g. civil service, special agencies) and the judiciary (e.g. separate administrative jurisdiction exercised by specialized courts) (Lindseth 2004; Rose-Ackerman and Perroud 2013, Halberstam 2017).

Finally, the UK case demonstrates that parliamentary systems with strong traditions of rights protection, notably through common law courts, may seek to balance political and legal control of administrative activity within a two-pronged accountability regime. However, as the conventional modes of accountability have proved to be insufficient in light of market-based public service reforms, the concept of ‘rights’ can expand to cover market-based rights that empower citizens as ‘consumers’ of these public services. However, ‘consumer accountability’, which focuses on efficient public service delivery, should be distinguished from social accountability, which reflects a commitment to citizen participation as a level 2 accountability value. Indeed, as noted earlier in this chapter, the use of the word accountability in ‘consumer accountability’ has been contested.

22.4 Challenges to Accountability

The language of accountability is invoked not only when designing institutions and processes such as those described in Section 22.3, but also when these institutions face challenges that throw into question their applicability or effectiveness. A detailed examination of such challenges is beyond the scope of this chapter. Other contributions in this volume discuss these developments in more depth (e.g. Chapters 18, 20, 23, 24, and 32). However, it is instructive to set out four brief examples to illustrate whether these challenges may operate at the level of accountability as a political ideal (level 1 accountability), as a specific set of normative commitments (level 2 accountability), or as an empirical phenomenon (level 3 accountability) as outlined in Section 22.2.

22.4.1 Contracting Out

Government outsourcing—or ‘government by contract’ as it has been called—began its exponential growth in the 1970s and 1980s and well into the twenty-first century when it expanded into an even wider range of functions, including intelligence and security (Freeman and Minow 2009, 1–2; Auby 2017, 553). The conduct of previously public functions by private entities raises a threshold question: is public accountability applicable to these private actors? The preliminary question is, in other words, raised with respect to level 1 accountability. The importance of this type of accountability is hardly controversial: ‘good governance’ or ‘virtuous behaviour’ are not goals associated only with public actors.

However, contestation begins at level 2 when different systems try to define the specific set of normative commitments that are relevant in the context of contracting out. It is at level 2 where constitutional values such as democracy and efficiency may pull in different directions. Democratic control may be perceived as a burden to the prompt and efficient delivery of public services; thus, privatization may be prioritized in the interests of efficiency (Bovens 2007b, 201). Indeed, advocates of New Public Management reforms, of which privatization was a cornerstone, had argued that these reforms would strengthen accountability by providing a clearer picture of the costs of public services and by establishing direct links to the users or ‘consumers’ of these services (Davies 2013, 333–4). As noted earlier in this chapter, at level 2 different systems will reflect diverse normative visions of accountability. The example of contracting out highlights the need for these competing normative theories of accountability to be spelled out (Cane 2003, 275).

This contestation around the operation of accountability in the context of privatization will be even more salient at level 3 accountability. At this level, different systems struggle with whether and how to extend the various modalities of accountability—political, legal, bureaucratic, and social—to private actors in order to advance the normative goals discussed at level 2 (Cane 2003; Mendelson 2009; Aman 2009).

22.4.2 Global Governance

To the challenges to accountability emerging from non-state actors we should add those from trans-national entities with regulatory powers. These entities have arisen from the need for trans-national coordination to address common challenges and opportunities—in domains as diverse as world trade and doping (Kingsbury et al 2005), banking standards (Barr and Miller 2006), internet domain names (Carotti and Casini 2012), and antimicrobial resistance (Hoffman and Ottersen 2015). Questions of accountability are central to these regulatory regimes (Black 2008, 138), but the form these questions take will vary again depending on the different tiers of accountability. For example, level 1 accountability (accountability as a symbol) can offer the vocabulary and serve as a unifying force to mobilize domestic and trans-national actors to advocate level 3 accountability mechanisms. However, agreement on level 1 accountability should not conceal deeper contestation (Koppell 2005, 94) around the normative values that level 2 accountability promotes. At level 2, disagreements about the priorities of global regulatory regimes will be pronounced: should these regimes prioritize coordination and efficiency, potentially at the expense of equity and democracy? Consensus on level 2 accountability will be more challenging in the absence of canonical democratic institutions which, in the domestic context, may facilitate deliberation around these normative questions. Finally, at level 3, acknowledging that traditional domestic mechanisms of political and legal accountability are not readily available may helpfully turn the spotlight on alternative remedies (Stewart 2014, 235). At this final institutional level, contestation will similarly be a key feature, but one that can be harnessed in productive ways. Comparative administrative law, in the ‘contextualized functionalism’ guise outlined in Section 22.2, can offer insights into the operation of global administrative regimes.

22.4.3 Artificial Intelligence

Newer challenges to accountability come from the encounter with ‘algorithmic regulation’, namely systems of regulation that rely on machine learning algorithms. These algorithms operate by mining data sets to identify patterns and correlations between the data (and thus make predictions) without being explicitly programmed by a human (Yeung 2018, 506–7; Niblett 2018, 3). There is a burgeoning literature on the promise and risks from the proliferation of these systems, but the focus for the purposes of this brief exposition is on the potential challenges to accountability from algorithmic regulation. These challenges operate at all three tiers of accountability analysed in this chapter.

The threshold question pertains to level 1 accountability: can machines be held to account? If the use of algorithms is ‘outcome determinative’, the output of an algorithm constitutes directly the administrative action taken (Coglianese and Lehr 2019). Alternatively, and more commonly at present, the algorithmic output can be one of several factors that a human official may consider before taking the final decision (ibid). In both cases, there is an element of human action that is (and ought to be) covered by level 1 accountability. Indeed, level 1 accountability may be invoked to ensure that, even in the ‘outcome determinative’ cases, there are humans involved in the decisions to use and design algorithms who can be held to account (ibid).

Algorithmic regulation also raises difficult questions of level 2 accountability, where different normative commitments may be in tension. Arguments supporting algorithmic regulation point to the benefits of algorithms in addressing prediction problems which are at the core of many regulatory issues: for example, machine learning can help regulators with auditing powers to decide whom to investigate (Niblett 2018, 5). It can improve the accuracy, speed, and cost-effectiveness of administrative decision-making (Oswald 2018, 16; Coglianese and Lehr 2019; Yeung 2018, 511). At the same time, algorithmic regulation comes with the risk of ‘automation bias [as] humans are more likely to trust decisions made by machines than by other people and are less likely to exercise meaningful review of automated decisions or to identify problems or issues with those decisions’ (Cobbe 2018, 8). There are also concerns about effective oversight of these decision-making processes due to algorithmic opacity (Cobbe 2018, 36–7). The ‘black-box’ nature of these algorithms—namely, the fact that ‘they discern patterns and make predictions in a way that cannot be intuitively understood or explained in the same way as conventional analysis can be’ (Coglianese and Lehr 2019)—raises normative questions around tradeoffs between output legitimacy and throughput legitimacy. How different systems will address these, as with other level 2 accountability questions, will reflect the prioritization of various normative commitments. Comparative inquiry will be instructive at this level. This type of inquiry may also be fruitful for level 3 accountability as different systems struggle with whether traditional mechanisms of accountability—for example, judicial review doctrines (Cobbe 2018; Oswald 2018)—can accommodate these technological developments. Borrowing institutional designs and procedural tools from other systems may appear particularly appealing in this new technologically complex environment. However, as noted in Section 22.2, this exercise should be sensitive to the ‘identitarian or expressivist aspects’ of the broader constitutional regime.

22.4.4 The Resurgent Attack on the Administrative State

In the previous three examples, level 1 accountability was described as a force for mobilizing resources to address challenges that arise from new developments in governance. In this final example, the challenge comes from dangerous uses of the language of accountability itself. In this context, accountability is invoked as a powerful rhetorical device to weaken the administrative state. Such attempts to leverage the term accountability for anti-administrative purposes have been described in earlier literature (Rubin 2005, 2075); however, two recent Republican-led initiatives in the US Congress are illustrative examples of this resurgent resistance to the administrative state (Metzger 2017, 2–3).

First, under the Regulations from the Executive in Need of Scrutiny (REINS) Act, which passed in the House of Representatives (but not the Senate), major rules would not go into effect without a joint resolution of approval by Congress. The language of the bill itself indicates that ‘the purpose of this Act is to increase accountability for and transparency in the Federal regulatory process’. However, as several commentators have noted, the bill will ‘do just the reverse’ (Rose-Ackerman 2017) by ‘incentiviz[ing] gridlock in Congress’ (Revesz 2018, 816) and halting rule-making (Rose-Ackerman 2017; Metzger 2017, 12–13). Another bill passed in the House of Representatives would require agencies, upon request, to hold ‘formal’, trial-type hearings on proposed ‘high-impact’ or ‘major’ rules (defined as rules with a likely annual economic impact of $1 billion and $100 million or more respectively) (Metzger 2017, 11; Tucker 2018, 10). This proposal has also been criticized as ‘reviving a regulatory technique that has been discredited for decades’ (Levin 2019, 499) and introducing new burdens and delays to rule-making (Metzger 2017, 12; Revesz 2018, 815).

Congressional arithmetic, especially after the 2018 mid-term elections that saw gains for the Democratic Party, suggests that these bills are currently unlikely to be enacted. However, these legislative attempts reflect the risks inhering in the rhetorical use of level 1 accountability. In this context, level 2 accountability can offer helpful insights into the normative commitments that such legislative initiatives reflect: do these initiatives advance values such as democracy, integrity of governance, and efficiency or do they undermine these values by crippling the administrative state? An empirical inquiry into level 3 accountability—i.e. how these ‘accountability’ mechanisms operate in practice—can offer further evidence to address the normative question. As already noted, the proposed reforms either introduce mechanisms that have already been discredited or, based on an empirical examination of congressional realities, may prove unworkable and undermine public regulation.

22.5 Conclusion

The three-tier approach proposed in this chapter suggests that the analytical usefulness of the concept of accountability presupposes conceptual clarity about the level of abstraction at which this term is used. Furthermore, from a comparative administrative law perspective, the three tiers of accountability overlap with three distinct methodological approaches: a universalist approach for level 1 accountability, an expressivist approach for level 2 accountability, and a contextualized functionalism approach for level 3 accountability. In turn, these different levels of analysis shed light on how various accountability mechanisms are prioritized and operate in diverse ways owing to the different governmental regimes and public law histories across systems. Finally, this three-tier approach provides a framework for considering challenges to accountability that are shared across borders and to which comparative administrative law can offer helpful insights.
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Chapter 23

Public/Private


Jean-Bernard Auby



23.1 Introduction: Questioning the Concepts

It is necessary to underline firmly from the outset what separates the public–private distinction from the divide between public law and private law. The public–private distinction does not belong in itself to the law. It reflects the necessity every human community has to determine the sphere of the state, of the administration, of the collective, the public, and so on, in order to distinguish it from the sphere of civil society, of private life, of the market, and so on. This need is felt by all observers of societies, whether sociologists, economists, or ordinary citizens, and not just by lawyers. In other words, the public–private distinction relates initially to social, economic, and political life before it is imported into the law, which also needs it, and indeed has a say on how it has to be understood.

The distinction between public law and private law is something different. It belongs specifically to the legal world and it is an ideal distinction, not an element of the real world, even if, where it is recognized, it delineates specific social, economic, and political realities. For instance, in a given legal system, there may be professors of public law and professors of private law, public law judges and private law judges, and so forth. But it is only in this indirect sense that the divide refers to the ‘real real’, as opposed to the ‘legal real’.

Being aware of this difference between the public/private and public law/private law dichotomies is very important because it makes it possible to understand the following related one.

The public–private divide is universal even if, from one society to another, it can be conceived differently in certain ways. All human communities have an idea about the relationship between the private sphere and the public domain.

By contrast, the distinction between public law and private law is not universal. It may be ignored, rejected, or confined to a very limited sphere of operation as, traditionally, in common law systems. Conversely, the public law/private law distinction may be understood as an essential feature of the juridical world, as was the approach of Roman law, inherited by the continental legal systems.

23.2 The Public/Private Distinction as a Universal Cleavage with Limited Variations

1. The public/private distinction is a cleavage that cannot be ignored by any society and that cannot be ignored by any system of thought that considers society as its object. For this reason, the law, which is a system of ideas applied to society, cannot do without it.

This is why it is found even in systems which do not recognize the distinction between public law and private law or do not attach much importance to it.

For instance, in order to determine the sphere of application of the Human Rights Act, English law has had to be concerned with what was meant by a ‘public authority’.1

European Union (EU) law, which also does not formally recognize the distinction between public law and private law, had to determine, for instance, what was meant by a ‘public authority’ in the context of application of the Francovich jurisprudence;2 by a ‘state authority’, because European directives are only applicable to public entities,3 or because the 6th directive on VAT exempts public institutions where they act as public authorities; and by ‘public interest’,² ‘public order’,4 and so on.5

2. The understanding of the divide is subject to limited variation.

At the social level, the way in which the distinction is apprehended varies. For example, the way in which the public space and the private sphere are respectively conceived changes. Thus, in some societies, between the public street on the one hand and private spaces in houses which are reserved for families on the other, there exists an intermediate, semi-public, and semi-private area where visitors are welcomed. This was the situation in ancient Rome and it is still found in some Arab societies.

Legal systems also sometimes differ in the way they distinguish between what is public and what is private. In the Anglo-Saxon tradition, for example, the adjective ‘public’ often refers to the fact that the entity being described has a collective character or is open to the public—as when it is used to designate a ‘public limited company’ or a ‘public bar’.

In the Continental tradition, ‘public’ can have the same meaning. For example, in French legislation, the public space where it is forbidden to hide one’s face6 is understood as a place which is open to the public. But often, in this tradition, ‘public’ will refer, more broadly, to what is related to the power and the authority of the state. That said, the contrast is relative, because, at the end of the day, all legal systems meet the need to designate certain realities as ‘public’ because they belong to the sphere of public authority. We have seen that English law has not escaped this necessity.

Are there big variations in the way the Anglo-Saxon and Continental traditions operationalize the public/private distinction? In the end, not that big. There are two common approaches to giving effect to the distinction. One is to refer to organizational factors. Under this approach, the ‘public’ is what is to a certain degree under the control of authorities that are for themselves recognized as public. For example this is the way European public procurement law defines ‘in house’ realities:7 i.e. activities and entities which, while formally separated, are controlled by activities and entities which are already deemed public.

The other approach refers to material or functional factors. Under this approach, ‘public’ identifies what is related to public interest objectives, specifically public tasks, instruments of public power, and so on.

Obviously, the two approaches may be used cumulatively: the ‘public’ will be what is both under the control of the public authorities and a matter of public interest, public power, and so on.

Let us conclude on this point by saying that, sometimes, administrative law will admit the existence of ‘grey zones’, spaces that are between the public and the private. These may include, for example, semi-public companies, associations linked with the administration, administrative foundations, and the like.

23.3 What is the Significance of the Public/Private Distinction in Law?

In order to further appreciate the significance of the public/private distinction in law, two ideas must be combined.


1. The first one is that inevitably, the distinction reflects the particular legal system’s vision of respective roles of the state, civil society, and the market.

Social activities that will be classified as public are those that are not or, perhaps, should not be left to the mechanisms of the market and the spontaneous functioning of civil society. The publicness of such activities will be reflected in the fact that they are undertaken by entities related to the state (in accordance with what can be labelled as an organizational criterion of publicness) or in the fact that they are of high public interest or have been delegated original powers of public authority (in accordance with a rather substantive criterion).

Naturally, the sphere of the public varies from one legal system to another, if only because national traditions accept more or less willingly that tasks of public interest may be carried out by private institutions constituted by citizens. From this point of view, for example, the British tradition, which is especially open to various private charitable initiatives, contrasts with more state-centric traditions, such as the French, in which tasks of public interest must normally be undertaken by state institutions or local governments.

2. Then, legal systems vary especially in the way they answer the question: should ‘public’ activities be subject to specific rules, different from those that govern relations between citizens?

Three different positions may be identified.

The first is to consider that the ‘public’ does not necessarily call for the application of special rules of ‘public law’. This is the traditional position of common law systems, in particular the British one. It is not that, in such systems, state institutions would never be subject to special rules, different from ‘the ordinary law’. For instance, the Crown’s properties have always been largely subject to special rules, state tortious liability is traditionally limited by the principle that ‘The King can do no wrong’, and so on. But such situations will be considered exceptional and not reflective of a general principle that public entities should benefit- nor suffer- from special rules.8

The second stereotypical position, on the contrary, holds that ‘public’ matters, because of their social, economic, and political significance, normally call for the application of special rules. This does not mean that, in such systems, everything ‘public’ is automatically subject to special rules; but this is the default position, subjection of the public to ordinary law being the exception. Roughly speaking, such is the historical position of the French model of administrative law9 as well as, for example, of Spanish administrative law.10

There is an intermediate position, which is to hold that the activities subject to special rules are only those that are, in some sense, peculiarly public in that they involve the exercise of public power, or the assertion of rights that only public institutions possess. Under this position, activities that involve the use of the same legal instruments as can be used by private persons—contracts, for example—would not enjoy special treatment. This is the traditional position of German administrative law, for example.11 Clearly, this vision is not totally opposite to the previous one. However, it differs in that it does not accept that the application of special rules would be a general principle covering all areas of administrative action. On the contrary, under this intermediate position, some ‘patrimonial’ areas of administrative activity fall by nature under the ordinary law.

23.4 The Distinction Between Public Law and Private Law is Indeed a Different Issue

It is necessary to say a little more about the significance of the public law/private law divide.

1. Once again, the distinction between public law and private law is not universal.

It is not universally recognized as relevant. Common law doctrine remains largely opposed to it. Even within systems that in principle adhere to it, it has attracted objections. For example, Léon Duguit, one of the most important commentators in the history of French administrative law,12 rejected it. He considered that it did not reflect the reality of the law, but he also criticized it as being able to legitimize a certain omnipotence of the state by placing it at a higher position than civil society.13 Similarly, Hans Kelsen rejected the distinction, considering it purely ideological.

2. What does the distinction signify fundamentally?

In systems that recognize themselves in it, the significance of the public law/private law distinction is twofold.

On the one hand, it expresses an essential element of the structuring of the legal order. As Michel Troper puts it, ‘it is a distinction made by positive law, either because it results from the public or private nature of a situation or the application of a substantive rule, at least a rule of jurisdiction, or because the normative powers justify some of their decisions in this way’.14 In short, the distinction has a categorizing function that makes it possible to locate legal objects on one or other side of a division to which the legal system attributes a strong significance.

On the other hand, each element of the distinction reflects distinctively diverse legal values. If, in the systems that recognize it, the legal sphere appears as divided into public law and private law, it is because what belongs to the one and the other does not raise the same issues and does not call for the application of the same fundamental principles.

23.5 What are the Possible Attitudes to the Distinction Between Public Law and Private Law?

There are, in theory, two possibilities: either to accept or reject the distinction. In practice, things are a bit more complicated.

1. Rejection and its nuances.

Traditionally, most common law jurists reject the distinction.

This does not mean that they consider it absolutely meaningless. They will, in general, have no difficulty admitting that there are legal domains that can be given the label of ‘public law’: constitutional law, administrative law, public international law; and this label will sometimes even be used in academic classifications.

On the other hand, what they often dispute is that the distinction between public law and private law has, or should have, a concrete meaning in law that may be sued to determine concrete legal issues.15

That said, there is a contemporary evolution in common law doctrine, which is now moving away from the prejudices of Dicey against the idea of public law.

The construction of contemporary administrative law in Britain and in systems based on British law began with the realization, after the Second World War, of the fact that, in reality, public authorities were not purely and simply governed by the ordinary law and that there were even separate administrative jurisdictions.16 Some authors go further today and argue that public law was recognized in Britain a long time ago and that it is by a kind of theoretical blindness—the Diceyan denial—that this reality has been ignored.17

Added to this is the fact that international and European influence sometimes leads to a further particularization of the rules applicable to public entities. The international and European law on public procurement provides an example of that evolution. Such developments undermine the denial of the public law/private law cleavage.18

Thenceforth, some common lawyers accept the idea of public law and associated values. As Michael Taggart puts it, ‘the self-conscious identification of “public law values” dates back to the early 1980s in Britain and was a response to deregulation, privatisation and the underlying attacks on the “public-regarding” starting point of administrative law’.19

2. Acceptance and its variants.

As has been suggested, the public law/private law divide may be understood in different ways that have consequences for the delineation of respective fields of the two subsets. The two main understandings are as follows.

In the first, the cleavage is considered to be present in all the mechanisms and institutions that contribute to public action. Typically, French administrative law, during the period of its great development in the last quarter of the nineteenth century and up to the Second World War, progressively admitted that public law did not only concern the regime of administrative decision-making but also certain asssets and contracts of the administration, the position of administrative staff, and so on. In order to clarify this point, it must be underlined that it has never been the position of French administrative law that the law of public action must be entirely special law, but rather that, both public law and ordinary law could be relevant in all sectors of public action.

In the second understanding, as noted above, specific rules of public law will only apply where the administration is using legal instruments particular to administrative authorities, especially unilateral decisions.

Conversely, when the administration does not use such instruments, it places itself in the field of ordinary law. The consequence of this way of thinking is that when it contracts and when it manages its properties, the administration does not fall under public law. There are some exceptions that do not deviate from the basic logic: for example, if the administration makes a unilateral decision in the management of its property, public law becomes applicable to that decision. In the same way, if, in the context of contractual procedures, the administration is led to take unilateral decisions, these decisions will be subject to public law.

Be that as it may, the result is that on this understanding the public component of the law concerning the administration is much smaller than under the first interpretation.

This approach to the distinction is traditionally that of German law, which has inspired Italian law in this respect.

23.6 The Criteria for Delimiting the Two Categories Vary Amongst Systems that Accept the Distinction

Comparison shows that not all systems accepting the public law/private law divide draw the boundary between the two in the same way, even if the range of concepts they use in order to delineate it is limited.

1. It must first be realized that the concrete needs to which the delimitation of this boundary responds are variable.

It is possible that, in a given system, the distinction between public and private law remains theoretical, without any need to ask whether a particular situation falls within the scope of public law or private law in order to solve a practical legal problem concerning it. In this case the distinction remains an intellectual reference that can stay very abstract. At the limit, its concrete impact can be restricted to the fact that, when a new corpus of law appears, the question may arise whether its teaching belongs to professors of public law or professors of private law.

On the contrary, in other systems, the solution of specific legal problems will depend on whether the situation in question can be regarded as falling under public law or private law. The specific legal issue may relate to the rules applicable to the situation, or the appropriate forum to consider the dispute if the situation gives rise to one, or both.

2. The concepts that the different systems use as criteria of distinction are different but relatively convergent.

Generally speaking, these concepts are, naturally, a reflection of those to which the different legal traditions have recourse in distinguishing between what is public and what is private.20

A comparative overview shows that there are three different conceptual schemes that systems of administrative law use to determine whether a situation falls under public law or private law. The first one refers to the nature of the entity whose conduct is in question: is it a classic administrative body? What is its legal form? The second conceptual scheme refers to the kind of tasks the entity is undertaking: is it a characteristically public task? A ‘public service’? The third scheme relates to the kind of legal instrument the entity has used: was it characteristic of the powers specifically granted to public bodies?

Accordingly, German law, for example, veers between an ‘interest theory’ under which the province of public law is marked out in terms of the public interest; a ‘subordination theory’ under which public law deals with relationships of juridical inequality whereas private law is concerned with relationships of juridical equality; and a ‘subject theory’ under which public law consists of norms authorizing or obliging only the holders of sovereign authority, whereas private law authorizes or obliges everyone.21

In the French administrative law, there is no unique criterion, or group of criteria, for determining whether one particular situation falls under public law or private law. In fact, there are several sets of criteria, one for deciding whether a contract made by the administration is a public law contract, one for deciding if an administrative agent is a public law entity, one for deciding if works undertaken by the administration are ‘public works’, so that liability for damages caused by them is a matter of public law, and so on. However, most of these criteria refer to the same three kinds of consideration discussed previously: the nature of the entity concerned (is it or is it not a legal public person: ‘personne publique’?), the objective of the activity concerned (is it a ‘service public’?), and the kind of legal instruments involved (were they typical of public power: ‘puissance publique’?).22

23.7 Variation of the Links Between the Public Law/Private Law Divide and Judicial Supervision of the Administration

1. The most important observation to make here is that the acceptance of the distinction in a given legal system does not necessarily imply a jurisdictional dualism.

No doubt there is a kind of logic in having separate jurisdictions to apply the special law to which the administration is sometimes subject. However, there are systems fully adherent to the distinction between public law and private law in which there is only one jurisdictional order: this is the case in Spain. It should be added immediately that, in the Spanish system as in the other similar systems in which there is only one group of jurisdictions—‘monist’ systems—administrative litigation is nevertheless handled, within that unique group of jurisdictions, by different judges than those who handle matters of ordinary law. In Spain, there are administrative tribunals at first instance and specialized administrative chambers within the courts of appeal and, at the national level, within the ‘Tribunal Supremo’.

2. The second question is whether the distinction between public and private law serves as a concrete key for determining the distribution of litigation between administrative and ordinary courts.

In other words, when there is uncertainty as to whether a dispute falls within the jurisdiction of the ordinary courts or the administrative courts, is the question of whether the dispute falls within the ambit of public law or private law the criterion for resolving the jurisdictional issue? In some cases, it is.

In French administrative law, for instance, the determination of jurisdiction may depend on whether or not the case involves a public law contract, a public law agent, public law assets—‘domaine public’—, and so on.

In other contexts, it is through criteria only indirectly related to the public law/private law divide that jurisdiction will be distributed. An example of this is provided by Italian administrative law, in which this distribution is widely based upon a distinction between administrative disputes concerning ‘subjective rights’ and those concerning ‘legitimate interests’.23

3. An additional complexity needs to be added here. It should not be thought that the existence of specialized administrative judges would necessarily mean that these judges would have a monopoly on the application of public law, and that they would apply only public law.

Sometimes things are a bit more complicated because an administrative dispute that is mainly subject to public law may raise a side question of private law, just as an administrative dispute mainly subject to private law may secondarily raise a question of public law. In this kind of scenario, two solutions are possible. Either the judge of the main issue is required to refer secondary questions to a judge responsible for resolving issues of the secondary kind—reference by a public law judge to a private law judge, or vice versa; or the judge of the main issue is empowered to decide secondary questions even though they do not fit into their normal jurisdiction.

23.8 The Public/Private Dialectic is Disrupted by Various Contemporary Developments

We cannot be content with the above, which constitutes a sort of ‘classical’ state of the problem. Indeed, there are currently very remarkable changes in the distribution of roles between public and private actors and various other phenomena that call into question the meaning of public/private opposition.

1. Major changes in the distribution of roles between public actors and private actors.

In the past, the division of roles between public and private actors was relatively clear and stable. For the most part, public goods were provided by or under the control of public institutions, while, with some exceptions, private actors were concerned with their personal prosperity. Things are much more complicated today. Public tasks are increasingly being taken over by private entities outside traditional arrangements.24 Public authorities outsource many of their tasks, including ‘sovereign’ tasks that once seemed insusceptible to such delegation: security functions and even military missions, for instance.25

More and more frequently too, private entities spontaneously duplicate the functions of public institutions by taking over certain functions of public interest: for example in the social and educational fields.26

The advent of digital and smart cities reinforces this movement because it allows private actors to spontaneously provide services of public interest, such as orientation in the city, or security protection, utilizing freely available data, so-called ‘open data’.27

In fact, we find ourselves in a world in which the public goods are increasingly co-produced by public actors and private actors cooperating under different legal regimes.

2. Other symptoms of erosion of the public/private distinction.

In truth, it is not only the distribution of functions between public actors and private actors that has become confused. There are also phenomena which can be characterized as an inversion of the public/private logics.

Because they believe that it is their interest for some reason or another, it is increasingly common for private actors to integrate public interest concerns into their internal functioning. This is what happens in the case of compliance and corporate regulation practices,28 and generally, various forms of self-regulation.29 In the opposite direction, public institutions tend more and more to undertake their functions according to ‘managerial’ principles, to integrate market values and practices into their operations.

All this can only complicate, even obscure, the meaning of the public/private distinction.

23.9 Consequently, the Public/Private Divide and the Public Law/Private Law Divide Are Themselves Questioned

Faced with these various reversals of roles and values, administrative laws are struggling to adapt, and in particular to bring new realities into the public/private and public law/private law divisions. There are at least the following difficulties.

1. In systems that adhere to the distinction between public and private law, these developments call into question the equilibrium on which the distinction had previously been established.

In various systems, commentators have diagnosed a ‘flight from public law’ in which public institutions are constantly seeking to escape the constraints of public law, particularly by entering into public/private partnerships or outsourcing arrangements with private actors. This phenomenon has been particularly highlighted by the Spanish doctrine.30

In some systems, commentators have observed instead alternation of phases of escape towards private law and phases of hardening of public law.

French administrative law is exemplary in this regard. After a period during which the submission of administrative activities to private law seemed to be steadily progressing, a hardening occurred in the opposite direction in both law and jurisprudence. For example, a 2001 law decided that all procurement contracts awarded by the public authorities were deemed to be public law contracts.31

2. In all systems of administrative law, including those that do not fully recognize the distinction between public law and private law, the extension of outsourcing practices and all that makes the distribution of roles between public and private actors less clear, raises serious questions.

One particularly important issue is how to ensure that private actors involved in the production of public goods respect basic ‘public values’ which are imposed on public institutions: transparency, non-discrimination, and the like.32

Possible solutions exist. For example, the constitution, statutes, or even the courts, can require that these values be respected by all entities in charge of public interest tasks, whether public or private. Such solutions are less easy to implement than they might seem, if only because the public interest, specifically public tasks, and the like, are extremely difficult to define and delimit. In any case, it is much more difficult than defining what is institutionally public. In that case, it is enough to follow the chains of command and control between entities. To say where participation in public tasks ends from a functional angle is more complex. For instance, it may be argued that parents contribute to the public interest by raising their children.

23.10 Have the Public/Private and Public Law/Private Law Divides Become Irrelevant?

As Ulrich Beck33 and Anthony Giddens34 have demonstrated, we live in societies that are more and more ‘reflexive’, in which the classic asymmetry between the state and society is reduced. This is reflected in particular by the fact that collective decisions are increasingly the product of long and complex processes in which public actors and private actors are involved. And it is what the evolutions we have mentioned reveal. The strict separation of state and society, which was the postulate of the modern era, is today significantly challenged and the division of roles becomes much more complex.

Does this make the public–private divide obsolete? Such a conclusion would be an exaggeration, because the most recent developments show that the ‘public’ pole of our societies cannot be entirely and simply eliminated. Let us consider the current developments around data. In order to discipline big private actors, as well as to regulate data systems, public institutions seem irreplaceable.35 Government remains essential to the protection of our societies against various perils. This realization is enough to reject the idea that in law and elsewhere, the public/private distinction is fading away.

As regards the distinction between public law and private law, in the systems that adhere to it, it has, with time, produced structural, institutional effects that enable it to survive in the face of instability in the relationship between the state, society, and the market. Neverhteless, some further adaptation of laws and legal institutions to social changes will certainly be needed.
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Chapter 24

Democracy and Authoritarianism


Victor V Ramraj**




The middle becomes recognizable once you recognize the subtlety of the world, once you recognize the detailed information which the hasty drawing of boundaries, the separation, would exclude. The more information you have, the less separation, the less potential conflict there is. Multivalent logic is not really fuzzy. It is very precise, very informed, and highly particular. It insists on more information, in dealing with the fuzziness and complexity of the real world (Glenn 2014, 371).




What is the relationship between a political regime and the principles and practices of its administrative law? To what extent do these principles and practices affect our characterization of a political regime as democratic, authoritarian, or something entirely different? And, however a political regime might be characterized, could some of its specific practices be regarded as more or less democratic or more or less authoritarian? This chapter seeks to understand the relevance of democracy and authoritarianism to administrative law, but also to challenge the bivalent framing of these ideas that the title of this chapter implies. It therefore explores these questions first, by providing a general overview of democracy and authoritarianism as political ideas and a discussion of their contested nature, both in theory and practice. Second, it considers the nature of the relationship between democratic and authoritarian regimes and both the rule of law and administrative law theory. Third, the chapter considers three examples of tensions in the practice of administrative law that pull in democratic and authoritarian directions. Specifically, it considers emergency powers and national security; evidence-based policy and public consultation; and transnational regulation and governance. In so doing, it challenges the bivalent framing of the assumption that political regimes and legal practices are either authoritarian or democratic or even shades of one or the other. In an age increasingly marked by charismatic leaders seeking to seize the levers of power—and by a populist backlash against state bureaucracies, it is tempting to frame these tensions in terms of an epic struggle between authoritarian and democratic ideals. But the world is more complex than this bivalent approach suggests, and the possibilities for addressing complex problems are much richer when we resist this temptation. Not only does either/or thinking fail to capture the creativity and diversity of regulatory responses to complex problems, it also stifles regulatory innovation, within and beyond the state.

24.1 Understanding Democracy and Authoritarianism

Defining democracy and authoritarianism can be a perilous task. It is sometimes assumed that authoritarianism can be defined only negatively, as the absence of democracy, so the analytic focus is on defining democracy. But defining democracy is itself a thorny task, and the term democracy is often qualified. It can be used as much to describe populist forms of government, where the will of the majority is to exclude and oppress minorities as to describe deliberative political practices, where voices from many segments of society contribute to shaping the common good. It can be used to describe polities in which the will of the majority is constrained or tempered by civil and political rights embedded in public institutions, such as the courts, but also by the activities of civil society organizations and other institutions that seek to embed a discourse of civil rights and human rights in the ordinary practices of government and local decision-making.

However, democracy is most strongly associated with electoral, multi-party, and representative systems and institutions of government, although these institutions often sit alongside unrepresentative institutions of another era, including monarchs with constitutionally limited powers, unelected legislative chambers, and seats in Parliament reserved for members of the military, appointed members, or representatives of particular (often minority) constituencies. Elections are often considered an important (and usually necessary, although rarely sufficient) component of most definitions of democracy. They can be used to select not only legislators or the chief executive (in presidential systems), but also judges, prosecutors, school board trustees, and a wide variety of other public officials. They can equally be used to ratify legislative measures or constitutional amendments. Those who are entitled to participate in elections have, in different places and at different times, been disenfranchised on the basis of race, landlessness, gender, age, citizenship, residence, incarceration, prior convictions, appointment to a religious office, or status as an electoral officer or a judge. Some of these forms of disenfranchisement, more than others, might be understood to undermine the goals of participatory government, the quality of a democracy, or human rights norms.

One influential attempt to define democracy is found in Robert A Dahl’s On Democracy (1998),1 in which he identifies five criteria that could be used to determine whether the members of a particular association are able to participate in decisions about its policies. There must be (1) effective participation, such that all members have ‘equal and effective opportunities for making their views known to the other members as to what the policy should be’; (2) voting equality, so that when the time comes for a decision to be made about the policy ‘every member must have an equal and effective opportunity to vote, and all votes must be counted as equal’; (3) enlightened understanding, so that within reasonable time limits, ‘each member must have equal and effective opportunities for learning about the relevant alternative policies and their likely consequences’; (4) control of the agenda, so members can ‘decide how and, if they choose, what matters are to be placed on the agenda’; and (5) the inclusion of adults, all or most, in the decision-making process (ibid, 37–8). The core idea behind these criteria is that members are ‘politically equal in determining the policies of the association’ (ibid, 38).

These and other attempts to define and articulate the conditions for democracy are aspirational and democracies can, of course, fail in practice to realize these objectives. In complex societies, which most if not all modern states are, the challenge for aspiring democracies is to operationalize these (or similar) criteria to ensure that citizens, residents, or other members of the polity are able to participate in a meaningful way in determining the rules that govern them. Few, if any, are able to meet this challenge completely. For instance, ostensible democracies can be criticized for their ‘democratic deficit’—the practical gap between the ideal of participatory, deliberative, or representative government and the ability of institutions to realize that ideal. The failure of public institutions—particularly the legislative branch of government—to serve that ideal has been linked, in the context of the US, to the rise of ‘executive unilateralism, the increased dependence on administrative law to set policy, and the central checking role of the courts as restraints on presidentialism’ (Issacharoff 2018, 500). In that particular context, in the ‘absence of legislative initiative, executive power naturally rushes to fill the void, whether through governance by direct decree or by indirect administrative command’ (ibid, 501). The development of administrative law can be seen as an attempt by parliamentary systems of government to place and enforce judicial controls on government ministers, raising concerns about the removal of executive decisions from the realm of politics into specialized courts and tribunals (Ledford 2004; Lindseth 2004).

Although critics of an excessive concentration of power in the executive, especially the political executive, sometimes argue that a solution lies in a reformed or revitalized legislative process, much of contemporary administrative practice has developed precisely because the legislature does not always have the capacity to make informed, technically competent, and lasting decisions on matters ranging from climate policy to financial regulation to national security.2 This is so not only because of the complexity and specialized nature of many government services that, over the course of the twentieth century, came to be concentrated in modern bureaucracies (Lindseth 2004; Owen 2005); it is also because, in periods of acute political polarization, policies decided by a political executive on a largely partisan basis are unlikely to endure. In Dahl’s terms, it is increasingly difficult for each member of a polity, or even elected representatives on their behalf, to have ‘effective opportunities for learning about the relevant alternative policies and their likely consequences’ (Dahl 1998, 37, emphasis added). In these circumstances, in which decision-making on key policy issues shifts away from the legislature into the executive branch and the bureaucracy, the principles and practice of administrative law became particularly important; they can either create proxy mechanisms for participatory decision-making or they can insulate policy decisions from the democratic realm, shifting them to bureaucrats or ‘experts’ with or without judicial review or formal legislative oversight. Whether administrative law can, in these circumstances, help to preserve the core democratic values is contentious and, as we will see in the next part of this chapter, is linked both to the rule of law ideal and to debates about the fundamental goals of administrative law. First, however, we need to understand democracy’s presumed foil, authoritarianism.

Authoritarianism is as conceptually slippery as democracy, not least because it is often defined in opposition to it, and is assumed to be marked by the absence democratic processes (Brownlee 2010, 44) and the failure to respect the political freedoms that support them (Glasius 2018, 519). Critics of these definitions of authoritarianism note the failure on the part of many theorists to consider whether the citizens of procedural democracies ‘are actually enabled to influence policy or organize distribution’ or ‘whether elections actually are a vehicle for policy change in response to popular demand’ (ibid, 520). They argue that instead of focusing on the procedural elements of democracy, an understanding of the democracy–authoritarian divide would be better served by focusing on the core notion of accountability in the public realm, which might include elections as a mechanism for accountability but ‘would not conflate an indicator with the category’ (ibid, 521). This suggestion still defines democratic and authoritarian regimes in opposition to one another, although it does so in a more substantive way, assessing the extent to which citizens or civil society can influence policy.

Others have sought to define authoritarianism in its own terms, rather than derivatively. For example, Anna Zadora has defined authoritarianism as the ‘the principle of submission to authority, as opposed to individual freedom of thought and action’ and sees it as ‘characterized by the unequal relationship of ruler to ruled and is based on power—the use of force—rather than on persuasion, open competition, and consent’ (Zadora 2017, 124). An authoritarian regime, she explains, is ‘distinguished by a high level of concentration of political power in the hands of a small political elite who are not, in the institutional sense, accountable to the public’ and there are ‘no procedures for legitimate, routine intervention by the populace governed by binding practices of formation of popular consent, public opinion, and free speech’ (ibid). Although Zadora’s definition includes negative elements such as the absence of democracy (the lack of procedures for ‘routine intervention by the populace’) and the lack of accountability mechanisms, she also identifies a key distinguishing feature—the concentration of power in the hands of the political elite.

The prospect of a concentration of power in small political elite or in a single charismatic leader brings to mind the most notorious totalitarian regimes of the last century—such as the Nazi regime in Germany—and the observations of their most famous critic, Hannah Arendt in On the Origins of Totalitarianism (1968). For Arendt, the link between the bureaucracy and the rise of totalitarianism was clear:

As techniques of government, the totalitarian devices appear simple and ingeniously effective. They assure not only an absolute power monopoly, but unparalleled certainty that all commands will always be carried out; the multiplicity of transmission belts, the confusion of the hierarchy, secure the dictator’s swift and surprising changes in policy for which totalitarianism has become famous. The body politic of the country is shock-proof because of its shapelessness (ibid, 409).

Subsequent accounts have emphasized the personalized nature of Hitler’s rule, which was ‘unbureaucratic in the extreme’, as well as his aloofness ‘from the daily business of government’and his disinterest in ‘complex matters of detail’ (Kershaw 1993, 110, 112). For her part, Arendt acknowledged the ‘shapelessness’ of Hitler’s bureaucracy, but she also stressed the ‘unparalleled certainty’ his commands would be carried out by it. What this historical narrative seems to show is just how easily a bureaucracy with origins in a democratic regime can, over time, bend to the will of a charismatic leader. These are important lessons today, as populism and xenophobic nationalism threaten to undermine established democracies in ways that must give us pause. But not all or even most regimes in which political power is formally concentrated in a small, elite group, involve the magnitude of violence and oppression captured in Arendt’s work.

So what do we make of political regimes that do not hold fully contested, multi-party elections, but nevertheless demonstrate a responsiveness to public pressure? What do we make of a regime such as that of the People’s Republic of China, which has—at least in earlier times—been described as a responsive authoritarian regime (Hurst 2016), one that has been known to change its policies in response to widespread public opposition (Heurlin 2016)? And what of a regime such as Singapore, which, despite regular elections, has been ruled by the same, hegemonic political party since its independence in 1965? This is a state that fares poorly on the usual indicators of liberal constitutionalism, and lacks a robust culture of judicial constitutional review, espousing a form of ‘authoritarian constitutionalism’; it nevertheless performs well on the human development index’s ‘three basic dimensions of human development…a long and healthy life, access to knowledge and a decent standard of living’ (ranking ninth out of 189 countries3) and, while infused with illiberal practices (Rajah 2012), might not be an entirely ‘bad place to live even for dissidents from the regime’ (Tushnet 2015, 460)? Singapore’s ruling People’s Action Party has also, in recent years, demonstrated its own responsiveness, as can be seen in a series of major policy and cabinet-level changes following a general election in 2011 in which its support dropped to an all-time low of 60 per cent and its share of seats in Parliament declined to eighty-one out of eighty-seven seats, its poorest showing since independence (ibid, 393).

These examples complicate the assumption that only citizens in the most robust, deliberative democracies (Singapore is more often regarded as a qualified authoritarian state than as a democracy) can influence policy in any meaningful way. They also suggest the need for caution in assuming that a bright conceptual line can be drawn between democratic and authoritarian regimes, or that a single criterion, such as the ability of citizens to influence policy or the concentration of political power in an small, elite group, can serve as a litmus test to distinguish political regimes. What is clear, however, is that an evaluation of the ability of citizens to influence policy or of the concentration of political power in a small, elite group will have to take into account administrative processes—the mechanisms by which the regime’s objectives (participation or insulated decision-making) are operationalized and decisions are implemented, as well as the principles and practices that govern those processes.

24.2 Political Structures and Administrative Law Theory

Democracy and authoritarianism, in all their variations, can also be understood in terms of their relationship to debates over the rule of law generally and the nature of administrative law specifically. The rule of law is often associated with the work of AV Dicey, who regarded it as a defining characteristic of the English legal system, consisting of three basic propositions: ‘no man can be made to suffer punishment or pay damages for any conduct not definitely forbidden by law; every man’s legal rights or liberties are almost invariably determined by the ordinary Courts of the realm, and each man’s individual rights are far less the result of the constitution than the basis on which that constitution is founded’ (Dicey 1920, xxxvii). Modern formulations of the rule of law, however, have acknowledged the concept’s ambiguity. On the one hand, as a more formal idea, it might, following Lon Fuller’s classic formation (the extent of its formalism now disputed: see Rundle 2016), require that ‘law be general, publicly promulgated, clear, non-contradictory, possible to comply with, relatively constant through time, non-retroactivity and that there be congruence between official action and declared rule’ (Fuller 1969, 41). On the other hand, the rule of law might be seen as the foundation for a substantive conception of rights, which can then be ‘used to distinguish between “good” laws, which comply with such rights, and “bad” laws which do not’ (Craig 1997, 467). A substantive conception of the rule of law might incorporate substantive (e.g. liberal) conceptions of equality and rights as well as a political theory of the state and its institutions.

These debates over the rule of law are linked to democracy and authoritarianism in important ways. If law is seen primarily as a constraint on government, the meaning attributed to the rule of law, whether implicitly or explicitly, in a given legal order will inform the nature and extent of the constraints that the law imposes on government. Thin or more formal conceptions will allow governments more latitude in defining their substantive goals, even if the formal implementation of those goals is subject to legal constraints. For example, Tom Ginsburg and Tamir Moustafa have shown that judicial review can play a significant role in authoritarian regimes and that there are many reasons why those regimes might be willing to allow courts some latitude in reviewing the decisions of the other branches of government, including those of administrative decision-makers (Ginsburg and Moustafa 2008). Not least of these reasons is that judicial review can ‘strengthen administrative compliance within the state’s own bureaucratic machinery and solve coordination problems among competing factions within the regime’ (ibid, 4). As a purely pragmatic mechanism, judicial review can operate as a ‘fire alarm’ by alerting rulers to principal–agent programmes through the ‘upward channeling of decentralized sources of information’ (Ginsburg 2008, 63). In contrast, thick or substantive conceptions of the rule of law will tend to disqualify substantive goals that are inconsistent with a particular political theory of the state. Substantive conceptions of the rule of law tend to favour liberal-democratic principles and infuse the law with substantive principles, infusing a particular understanding of the state into the legal order, as Ronald Dworkin sought to do (Dworkin 1986; Craig 1997).

If debates over the rule of law have focused on the nature of legal constraints on government, theories of administrative law have acknowledged its dual role in constraining governments and enabling them to achieve their substantive objectives. These two understandings of the role of administrative law have been described ‘light-heartedly’ by Carol Harlow and Richard Rawlings as red light and green light theories of administrative law (Harlow and Rawlings 2009, 23). Referring to the work of Friedrich Hayek and other political theorists who favour a minimalist state, reliance on the market, and an emphasis on individual liberty, Harlow and Rawlings describe a correspondingly thin conception of the rule of law, which seeks primarily to constrain government: ‘This “thin” rule of law excludes by definition a planned economy or welfare state and is the context for what we have called “red light theories” of administrative law, where the emphasis is on citizens’ rights and on law as a brake on state action’ (ibid, 6). On this view, ‘the primary purpose of administrative law…is to keep the powers of government within their legal bounds, so as to protect the citizen against their abuse. The powerful engines of authority must be prevented from running amok’ (Wade and Forsyth 1994, 5). The central goal of administrative law, then, is to ensure that the executive respects the will of the legislature, and it does so primarily through the mechanism of judicial review.

While red light theories tend to focus on the goal of limited government, green light theories are favoured by those who see the state as playing a positive role in achieving substantive objectives, and see ‘in administrative law a vehicle for political progress and welcome[] the “administrative state”’ (Harlow and Rawlings 2009, 31). On this view, an exclusive focus on the prospect of abuse and the limiting of state power overlooks the significant and important ways in which the state can act to promote public welfare, utilities and social services, healthcare, education, environmental protection, and other public goods. It also ignores the role administrative law can play in promoting good governance, improving ‘the institutional rules of procedure and decision-making processes of administrative bodies in implementing government policies in accordance with the law’ (Chan 2010, 471).

Green light theories of administrative law might also be favoured in post-conflict contexts where economic development and conflict resolution are high among the priorities favoured by international organizations (Chesterman 2008). At the same time, strengthening the institutions of the modern state, even in a manner ultimately consistent with liberal-democratic approaches to governance, might in some contexts undermine traditional institutions that assert a stronger claim to legitimate political authority (Grenfell 2006). That said, while democracy and authoritarianism—as well as theories of the rule of law and administrative law—are often used to understand and assess the nature and function of the modern state, they need not be limited in this way. Where non-state actors assert claims to political and legal authority, whether within or beyond the territorial boundaries of the modern state, some theories of political authority and their relationship to administrative law might be helpful in understanding and evaluating those claims (Freeman 2000; Scott et al 2011).

24.3 Principles and Practices

Democratic and authoritarian tendencies can be seen not only at the level of the political regime itself, but also in specific areas of governance and in the principles and practices of administrative law. This part of the chapter considers three such areas: emergency powers and national security; evidence-based policy and public consultation; and transnational regulation and governance. Each of these areas reveals a fundamental tension between principles and policies that pull in a more democratic direction and those that tend to concentrate power in the executive or a particular branch of it. The tension becomes even more acute and nuanced when political authority is exercised at a transnational level.

24.3.1 Emergency Powers and National Security Laws

One of the most contentious ways in which states otherwise committed to democratic ideals and practices might shift in an authoritarian direction is through the invocation and gradual entrenchment of emergency powers. Emergency powers, which can take a variety of legal forms (e.g. constitutional, statutory, or prerogative) and can be subject or not to a range of institutional checks (e.g. legislative or judicial), tend to concentrate powers in the executive branch of government, allowing governments to act in a manner that would not normally be permissible, such as by imposing curfews, creating restricted areas, limiting and suspending political or civil rights, or detaining individuals without the usual procedural safeguards; they might also allow the government to rule by decree, promulgating laws without approval of the legislature and limiting (or seeking to limit) the ability of courts to engage in judicial review (Ramraj 2008). There is a vast literature on emergency powers, from theoretical accounts of and debates over the nature of emergency powers, detailed accounts the legal framework of those powers, and cases studies of their exercise in particular situations. At the core of all of these discussions, however, is a concern about the limits of legality—the ability of constitutional and administrative law to contain the invocation and exercise of these powers (ibid; also Rossiter 2002, 3).

At the level of constitutional structure and design, emergency powers might be specified by the constitution in advance, with detailed provisions governing the conditions that can trigger the exercise of those powers; provisions for their ratification, renewal, and oversight; permissible derogations from constitutional rights and limits on them; and provisions for the duration and rescission of emergency powers. Alternatively, emergency powers can be provided in much more generic terms or inferred from the prerogative powers of the executive, with limits on those powers imposed by the courts through constitutional adjudication and interpretation. In some contexts, powers that might be exercised in emergency contexts are derived from standing national security legislation governing sedition, internal security, espionage, or immigration. In many of these latter situations, administrative tribunals or courts that exercise general administrative review jurisdiction might be called upon to adjudicate on the legality of the exercise of these statutory powers and their conformity with the objectives of the legislation (Ferejohn and Pasquino 2004; Ramraj 2008).

In exercising their powers of review, courts will often be faced with a stark choice between deferring to the judgement and asserted expertise of the security intelligence or national security agencies of the state, or seeking to scrutinize or resist those assertions of expertise by appealing either to the will of the legislature or to higher principles of limited government, separation of powers, and the rule of law. At one extreme, in Hamdi v. Rumsfeld, the first major case decided by the US Supreme Court on the post-9/11 detentions at the US Naval Base at Guantánamo Bay in Cuba, Justice Thomas (dissenting) was prepared to endorse a deprivation of due process in light of ‘the Government’s overriding interest in protecting the Nation’ (124 S.Ct. 2633 (2004), 2685), a position described as giving the government a ‘blank cheque’ in a zone unconstrained by legality (Dyzenhaus 2005, 84–5). In contrast, in an eloquent appeal to the rule of law in a case of executive detention under the Internal Security Act in Singapore, the Court of Appeal once declared that ‘the notion of a subjective or unfettered discretion is contrary to the rule of law. All power has legal limits and the rule of law demands that the courts should be able to examine the exercise of discretionary power’ (Chng Suan Tze v. Minister of Home Affairs [1988] SLR 132, 156). Likewise, Lord Atkin, in his famous dissent in the wartime detention case Liversidge v. Anderson declared that in ‘England, amidst the clash of arms, the laws are not silent’ ([1941] UKHL 1, [1942] AC 206). But even these eloquent appeals to the rule of law are not always enough to persuade others. Lord Atkin was unable to persuade his colleagues on the bench of his view (although his dissent became the majority view decades after the end of the war), and in Singapore, in the aftermath of Chng Suan Tze, the Singapore Parliament wasted no time in amending the constitution in an effort to limit the jurisdiction of the court in national security matters (Hor 2005).

But even as the courts struggle to define their place in relation to an executive-led emergency regime, the danger remains that the emergency—and the bureaucracy that supports it—will be normalized. On 15 May 1969, two days after ethnic riots broke out in Kuala Lumpur, Malaysia, following an unexpectedly strong opposition showing in the general election, the Yang di-Pertuan Agong (as the head of state), declared a nationwide state of emergency under Article 150 of the constitution. In the days following that proclamation, an emergency National Operations Council (NOC) was established and all executive and legislative power was vested in the Deputy Prime Minister as the NOC’s Director of Operations. Although Parliament reconvened on 20 February 1971, the Director of Operations retained the power to issue emergency regulations, and continued to do so for decades (Das 2007). A decision by the Judicial Committee of the Privy Council declaring that the emergency regulations lapsed when Parliament resumed in 1971 (Teh Cheng Poh v. Public Prosecutor [1979] 1 MLJ 50) was quickly reversed by Parliament, which regularized all emergency regulations promulgated after that date and the constitution was amended to make the emergency proclamation and any ordinances issued under its authority non-justiciable. As such, the 1969 emergency extended for forty-two years, until it was repealed in 2011, long after the conditions which prompted it had passed into history. Meanwhile, in the US, the Department of Homeland Security, and its 240,000-strong workforce continues to implement a phalanx of counterterrorism legislation seventeen years after it was created following the 9/11 attacks and the US continues to detain inmates indefinitely in Guantánamo Bay. And elsewhere, in the UK and Canada, post-9/11 developments saw the strengthening of immigration detention and the use of legislative mechanisms to deport suspected terrorists in the name of national security (Harvey 2012; Roach 2012).

Despite these contemporary developments that seek to concentrate power in the executive and empower the security intelligence agencies upon which decisions to detain or deport are made, the post-9/11 era has also witnessed bold experiments in institutional design (Dyzenhaus 2005) that have sought to move beyond bifurcated thinking. These experiments include, for instance, special advocate schemes that enable security-cleared lawyers to represent the interests of suspected terrorist detainees at in camera hearings, while granting them access to evidence gathered by security intelligence agencies, as well as the creation of an ombudsperson by the United Nations Security Council to enable individuals on a list of suspected terrorists (whose assets could then be frozen) to challenge that listing (Goold and Lazarus 2007; Ramraj et al 2012). These mechanisms seek a middle way between the concerns of the security establishment and those of human rights defenders. In so doing, they reject the apparent dichotomy between security and rights in favour of a multivalent approach to the problem, one that resists an either/or framing of the challenges faced by a political regime invoking extraordinary powers.

24.3.2 Evidence-Based Policy and Public Participation

A second and related area in which the administrative law principles and practices seem to pull in democratic and authoritarian directions relates to the rule-making process and, in particular, the role of experts on the one hand and public participation on the other. As in the emergency powers context, in which the relative expertise of the intelligence community is often cited as a reason for excluding or limiting the role of the courts, arguments for deferring to professional or technocratic expertise are invoked in many other contexts. As Colleen Flood and Lorne Sossin observe, many ‘of the issues that are addressed through rules and guidelines are highly technical or based on complex science’ (Flood and Sossin 2018, 323). Banking regulation, aviation safety, and pollution standards could be cited as areas in which expert input on rule-making is essential. Historically, many jurisdictions in the common law world have introduced ‘ouster’ or ‘privative’ clauses to prevent judicial review of administrative decisions, often on the ground that administrative tribunals, staffed by domain experts, are better-situated to make decisions on technical issues than generalist courts (clauses that are, in turn, largely resisted by courts on rule-of-law grounds).

But ‘expertise’ itself is contentious, as is the idea that experts can help to determine the ‘right’ policy or the best way to implement it, removed from the world of political contestation:

In sophisticated and disenchanted fields, the vocabulary deployed to make, defend, and interpret decisions is composed of arguments that accommodate sharp disagreement and subtle compromise and in which people seem both to be invested and to have lost faith. There are sharp differences between alternative theories, factual diagnostics, and political commitments, and people disagree about the entailments of each theory, each political position, and each fact. As people argue, schools of thought rise and fall, mainstream and heterodox traditions clash, and subtle differences take on dramatic significance. The most accomplished experts are not surprised—or troubled—by the uncertainty of their expertise. Often they seem emboldened (Kennedy 2016, 9).

For Kennedy, the idea that detached, technical expertise and evidence, can somehow settle contentious issues or settled matters of policy or implementation, cannot be neatly removed from questions of authoritarianism, understood as the concentration of power in small, powerful groups of elite decision-makers.

The tension identified here, between the need for expertise and the need for democratic checks on administrative power is not new, nor is the critique of those who, with Kennedy, warn against governance by experts. In 1929, Lord Hewitt warned of the rise of a powerful new, ‘despotic’ administrative state and with it, a challenge for democratic, parliamentary government (Hewart 1929). With the benefit of hindsight, the administrative state, despite its relative novelty in Hewart’s time (Owen 2005) was still in its infancy. But we might reasonably ask, with Kennedy’s and Hewart’s scepticism in mind, whether the changes of the interceding century—from the rise of the welfare state and the ascendance of powerful multinational corporations in sectors such as pharmaceuticals, health, energy, and information technology, to the creation of global supply chains and movement of ideas, goods, capital, people, arms, and pollution across borders—have changed fundamentally the nature of the modern state and the way it governs. Can the democratic ideal of citizen (or resident) participation in governance be realized across a range of policy issues and challenges? If deference to ‘experts’ is needed, can the contested nature of knowledge by managed in a manner that triangulates and pluralizes knowledge production (Harding 2012)?

Consider, for example, how the assessment of risk can be susceptible to a range of cognitive mistakes, many of which are compounded in emotionally charged contexts. For instance, Cass Sunstein and Richard Zeckhauser have argued that fear can lead us to neglect the probability of occurrence, that when ‘fearsome environmental risks are…imposed by others (as externalities), indignation stirs excess reaction’ and that in a range of contexts from environmental risks to the threat of terrorism, we often miscalculate risks (Sunstein and Zeckhauser 2011). For example, the debate over climate policy is deeply contested politically even when the need for action is broadly accepted (Tol 2017)—a classic example of a wicked problem that defies a simple, elegant solution (Head 2018). And it is not clear that many of the airport security measures imposed in response to the ‘9/11’ terrorist attacks in the US are actually effective and attempts to study these measures in a systematic way and disseminate the results of these studies have been blocked for national security reasons (Lum et al 2012).

These concerns about deference to experts are understandable, but they do not imply that expertise is unimportant or that aspiration of evidence-informed policy-making necessarily raises authoritarian concerns. The need for the input of experts is linked to the idea of evidence-based policy, the notion that policies should be informed by the best available evidence. The concern is that policies not informed by evidence will be compromised by short-term goals and political partisanship, or will be based on political compromises that undermine the policies’ effectiveness in achieving their core objectives. Calls for evidence-based policy can therefore be found in a wide range of areas, from environmental standards to public health. At the same time, evidence-based administrative practices in regimes that are regarded as more democratic can insulate some policies, at least in part, from participatory politics and decision-making, placing those policies and their implementation largely in the hands of those regarded as experts. And evidence-based policy often faces resistance when the issues are deeply politicized—as has been in the case in relation to climate change policy in the US, where under the Trump administration, policy-making has ignored warnings from the scientific community (Larson 2017, 787).

Concerns about the limits of expertise and the challenges associated with evidence-based policy might therefore weigh in favour of greater public consultation. Public consultation allows policy-makers to gather all relevant information, deliberate policy options and exchange of ideas, and subject the rule-making process to public scrutiny (Flood and Sossin 2018, 322). It also addresses Dahl’s concern that democratic policy-making be based on an ‘enlightened understanding…of relevant alternative policies and their likely consequences’ (Dahl 1998, 38). And it allows for a measure of transparency in decision-making. Even opponents of particular policies are more likely to accept or acquiesce to them if they are aware of the reasons why those policies are adopted (Salembier 2015, 408). Although in common law jurisdictions there is no duty to consult those potentially affected by proposed regulations, in many jurisdictions across the Anglo-American and common law world, a duty both to pre-publish draft regulations and to engage in public consultation has been imposed by statute (ibid, 102–6). Failure to do so in a manner that allows for meaningful feedback, by failing to give adequate notice or an opportunity to make informed representations, can lead the courts to declare resulting regulations invalid (ibid).

But public consultation has several disadvantages too, some practical, some more substantive. Practically speaking, extensive public consultation can lead to significant delays. Flood and Sossin cite the example of the process of revising pollution standards in Ontario, Canada, which engaged in public consultations from 1987 to 1990, stopped for over a decade, and resumed in 2001, with a series of proposal and efforts to obtain public feedback for another four years before the revised standards finally came into force (Flood and Sossin 2018, 323). It is also subject to capture by interest group influence and lobbying. The prospect of delays, in particular, does not provide a principled argument against consultation since the consultation process can, as alluded to earlier, be managed and streamlined, through the pre-publication of draft regulations, the use of notice-and-comment practices, and the use of information technology to help disseminate information and enhance the feedback process.

Administrative law has devised innovative mechanisms to address some of the concerns about technocratic decision-making, to find a middle way between expert ‘despotism’ and reactionary populist policy-making. But part of the difficulty is the very framing of the problem—and possible solutions—in bivalent terms. As policy problems grow in complexity, and are marked by fundamental ideological disagreements about the nature of the problem itself, a bivalent, either/or approach is increasingly unhelpful; nor does it fully reflect the innovative tools for that have been develop to tackle the most ‘wicked’ of problems, such as climate change or poverty. The literature of wicked problems therefore recommends ‘a strong focus on considering problems from several perspectives, designing instruments or programs that accommodate complexity and ambiguity, accounting for crises and surprises, improving policy and evaluation capabilities and strengthening the collaborative capacities of the policy system’ (Head 2018, 13). Viewed in this holistic way, calls for evidence-based policy-making and public participation need not be seen in oppositional terms, but as complementary mechanisms for pluralizing and harnessing the riches of knowledge production, while disseminating that knowledge and the range of policy options it generates, to an engaged public.

24.3.3 Transnational Regulation and Governance

The wicked problems alluded to at the end of the previous section are amplified when we shift our gaze beyond the borders of the modern state. The expansion of legal and regulatory spaces into the transnational realm and the role of non-state actors in that space, pose both novel and familiar challenges for administrative law and a distinct challenge for bivalent thinking about democracy and authoritarianism in that context. Although it is clear that modern states and the international institutions created by them continue to play important regulatory functions, recent decades have seen the emergence and proliferation of a vast number of regulatory bodies that are, at best, indirectly accountable to the state. These non-state actors, which might take the form of multi-stakeholder organizations, industry associations, or hybrid, public–private bodies, perform a range of functions typically associated with the state from rule-making, to enforcement and compliance, to adjudication or other forms of dispute settlement (Cafaggi 2011). Typically, they seek to do so in relation to sector-specific issues, ranging from sustainable forestry to labour standards, to infrastructure project finance. As Harlow and Rawlings observe, ‘[o]utside the boundaries of the nation state, fragmentation is still more pronounced: states, agencies, international institutions and multinational corporations mingle and exercise ambiguous forms of authority. Separate public and private law principles are hard to apply in the post-modern world of fragmented governmental structures’ (Harlow and Rawlings 2009, 21).

The emergence of these non-state regulatory bodies raises challenging questions about the nature of democracy and authoritarianism when viewed from outside the methodological lens of the state (Wimmer and Schiller 2002). Transnational regulators, by their nature, deal with issues that affect but transcend the boundaries of the state. For example, they might seek to set workplace safety standards in the context of a global supply chains that connect consumers of apparel in Canada, managed by a brand in Sweden, and manufactured by workers at a factory in Dhaka, Bangladesh owned by a local businessperson. Or they might seek to impose an obligation on an international financial institution involved in a consortium of commercial lenders to undertake an arms-length environmental and social impact assessment in relation to an infrastructure project in a country with weak environmental standards or where the government has waived compliance with domestic environmental standards. Or they might involve a product certification scheme which allows manufacturers of forestry products to advertise to their customers that their products use materials sourced from forests that meet a transnational regulator’s sustainability standards (e.g. Forest Stewardship Council standards) and have been certified as such by auditors operating at arms-length from that regulator (Ramraj 2017).

These examples demonstrate the inadequacy of viewing administrative law exclusively through the lens of the state. But they also expose some of the challenges of framing democracy and authoritarianism in a similarly statist way. The idea of democracy, as understood by theorists such as Dahl, is assumed to involve a political community defined by citizenship or permanent residence within the territory of a modern state. This concept of a political community is problematic not only because it assumes that resident populations are relatively stable and that the interests of relatively impermanent populations (‘temporary’ workers and other short-term but stable populations, such as students or expatriates or undocumented migrants) should not have a voice, but also, and critically for present purposes, because it is unable to imagine a transnational community (Cotterrell 2008) whose collective interests might fall within the purview of a transnational non-state regulator’s work. Through the lens of a transnational community, whose voices might be represented in the regulator’s governance structure, a regulator might be able to claim a measure of democratic legitimacy, and might even be able to demonstrate that its standard-setting processes are broadly consultative within that community (Bernstein 2010). However, through the lens of the state, the regulator might appear to be more authoritarian, concentrating political power in a small group that does not correspond to the political community defined by the state’s territorial boundaries or it might skew geopolitical power in a manner that favours powerful countries (Chimni 2005).

This apparent incongruence between regulator and subject when viewed through a statist lens exposes the danger of invoking democracy and authoritarianism in an oppositional and unqualified way, without taking into account the multiple layers of community that define a pluralistic society. It also helps to explain, for instance, why an environmental impact assessment of a proposed pipeline, cutting through communities—including First Nations (indigenous) communities—in western Canada, conducted jointly by Canadian federal and provincial governments, might be considered undemocratic, and met with an alternative environmental impact assessment undertaken by First Nations communities themselves (Thompson 2018). And it suggests why an arms-length social and environmental impact assessment undertaken at the behest of a consortium of international financial institutions under the auspices of the Equator Principles in relation to an infrastructure project in a country governed by an investment-friendly military regime might be viewed as relatively more democratic than its statist alterative. But it also shows why some transnational actors might be seen as distant elites, out of touch with the everyday concerns of ‘the people’.

24.4 Conclusion

In her essay on authoritarianism, Marlies Galsius argues that ‘instead of focusing exclusively on authoritarian regimes or authoritarian personalities, we should study (that is, define, operationalize, observe, classify, analyse) authoritarian and illiberal practices’ (Glasius 2018, 517). Doing so, she explains, ‘has the additional advantage of helping us go beyond a single-state context and recognize such phenomena as transnational illiberalism or public–private authoritarian partnerships’ (ibid). At the same time, Mark Tushnet cautions us against thinking in bipolar terms by dividing the legal world into democratic and authoritarian regimes or categories, and encouraging us to ‘pluralize our understanding of constitutionalism’ by identifying distinct categories such as ‘authoritarian constitutionalism’ to enhance analytic clarity in law (Tushnet 2015, 396). The three case studies considered briefly in this chapter support these recommendations. They suggest that political regimes are not determinative of practices within those regimes, and they underline the difficulty of thinking in oppositional categories, instead of multivalent ones that reflect a broad diversity of political regimes and the administrative principles and practices within them.

This is not to say that Arendt’s warning of the dangers of totalitarianism has lost its relevance—or that democratic ideals are quaint or anachronistic. In times of rising right-wing nationalism, xenophobia, and challenges to truth and science, Arendt’s description of the ease by which democratic political structures could be circumvented and dismantled, using the administrative state in instrumental ways with horrifying consequences, remains essential reading. In particular, the concentration of power in a single charismatic leader or a small, insulated elite, poses a grave threat to peace, stability, and political order—one that continues to be realized. Legal forms, institutions, and values have an important bearing on how easily power can be concentrated and sustained. But extreme political threats of this nature can be kept in view, while thinking about complex problems in creative and multivalent ways—exploring how how knowledge can be democratized and pluralized and imaginative institutional structures can be brought to bear on increasingly complex regulatory problems.
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25.1 Between Hierarchy and Independence

The law of administrative organization is the poor cousin of comparative administrative law.1 This does not mean that there are no comparative efforts or that those efforts are of poor quality—the contrary will be documented in this chapter. However, the driving engine of administrative legal comparison appears to be missing in this field. Projects to harmonize administrative law such as the ReNEUAL draft2 or the proposal of the European Parliament to the European Commission,3 but also standards for the rule of law formulated by international institutions such as the Resolutions of the Council of Europe in administrative law matters4 usually do not cover the law of administrative organization. They concentrate on fundamental legal guarantees, on procedural matters, on basic activities of administrative institutions (rule-making, adjudication, and the like), or on access to justice. There are at least two reasons for this self-limitation in terms of comparison:

First of all, more than administrative law in general, the law of administrative organization is seen to be the outcome of historical and political contingencies. At the level of most national administrative legal systems, the law of administrative organization does not usually appear to be shaped by rational criteria or administrative needs, but by those historical-political, mostly incidental developments. Thus, in France, the centralized structure built and rationalized ever since the Revolution of 1789 persists. In Germany, structures are duplicated and multiplied by federalist traditions and a strong local government, the latter tracing back to the Middle Ages, but at least to the Prussian reforms of 1810. In the US, many structures perpetuate the rise of administrative power in the ‘New Deal’.5 Even at the supranational level of the European Union (EU) which can only avail itself of a very short history,6 historical and political contingencies have some effect. The European Commission operates on the basis of the French cabinet-system, and the French dominance in the early days of the Communauté européenne is visible in many other aspects of EU-administration.

Another obstacle to comparison is the relatively small size of the normative basis in constitutional law. The ‘hole in the constitution’ is proverbial:7 The French Article 20(2) of the constitution of 1958, which states that government ‘dispose de l’administration’ is exceptional.8 There are only a few rules in the German constitution except for some provisions in Articles 83 ff. Grundgesetz on the execution of federal laws by the Länder and in Article 28(2) Grundgesetz on local government. In the US, large parts of administrative law scholarship are about filling the alleged hole (or holes) in Article II of the constitution (particularly in sections (2) and (3)). Again, the situation is similar in the EU, where a fundamental change—designated as agencification—is not entirely reflected in the text which still (and rightly so, as a matter of principle) starts from the establishment of the Commission as the main administrative body in Article 17 of the Treaty on European Union (TEU). These ‘holes’ are deplorable per se as the law of administrative organization fulfils important constitutional functions as it constitutes the rule of law in administrative organization and provides for the democratic steering of government entities,9 but it also does not help legal scholars’ efforts to compare administrative systems. Not only because of the said ‘hole’, there are also fewer disputes on matters of the law of organization before the courts10 which leads to a further reduction of ‘purely legal’ material for comparison.

Administrative law scholarship strives to identify models of putting into place the administration within the executive branch and to relate this composition to the whole of the constitutionally legitimized public bodies.11 The core issue is administrative legitimacy, derived in most instances from the democratic principle, sometimes (as in France) more inspired by the republican principle and therefore creating a more étatist version of public administration.12 The classical method of providing legitimate administration in terms of administrative organization is hierarchy as shaped by the Weberian model of bureaucracy. For this reason, hierarchical steering and its emanations in administrative organization dominate the law of administrative organization in the various jurisdictions. On the other hand, the same idea of Weberian bureaucracy requires some independence of administrative institutions to provide for objective and neutral performance of the administration whatever the political head of the hierarchy. This is visible in the ideal for administrative personnel which exists all over the jurisdictions, be it the French fonction public, the German Berufsbeamtentum, or the British or American civil service. There is further an undeniable trend towards independence, not only (or even mainly) driven by Weberian ideas, which operates on the concept of a divide between political and non-political.

The differentiation between political and technical (and therefore non-political), is apparently one of the central paradigms of administrative legal thinking when organization is at stake.13 It is deeply rooted not only in administrative (legal) scholarship14 that politicians must remain politicians, bureaucrats must remain bureaucrats15 but also in administrative practice, at least outside the UK and comparable (‘Westminster’) systems. Even the European Commission underlines that its governance system operates ‘with a clear distinction between political and administrative oversight structures’.16 The trend derived from this differentiation is one that creates ‘independent’ administrative entities to provide for the institutional separation of the political from the technical, so to de-hierarchize parts of the administration.17

Yet it is empirically evident that the divide between political and non-political is flawed in an important way; we could go so far as to say it is evidently wrong: There are no technicalities which are under a guarantee of the non-political. Everything that can fail is not only technical/bureaucratic, but is political.18 If an administrative entity is given the power to intervene into the financial markets in case of certain criteria of risk being fulfilled and the entity has a too lenient reading of the criteria as it follows a market-liberal approach on how the financial sector should operate, this is a political matter.19 If the courts give administrative agencies the scope to interpret the content of statutory provisions, this goes beyond technical niceties and can strike at the heart of politics.20 These short examples drawn from current academic and political discussions reveal a tension we should remain aware of.

This chapter aims to reflect this awareness. It starts from the ‘classical’ divide and explains how national administrative organization is described and compared in its hierarchical (Section 25.2) and independent (Section 25.3) emanations. Both hierarchy and independence are conceived as ideal-types of the relationship between the political executive and bureaucracies and within bureaucracies. In the section on hierarchy (Section 25.2), we will see how this ideal developed and is applied in some administrative jurisdictions, and how it carries elements of unitary thinking and centralization into these jurisdictions. We concentrate on the jurisdictions of France, Germany, the UK and the US as models of this approach, but also the EU as a jurisdiction beyond the state. This exemplary method presupposes that the observations made with respect to hierarchy in these jurisdictions could be transferred to others which are similar but not taken into account here for the sake of reducing the complexity of the text. With respect to the jurisdictions chosen, this also applies to the section on independence (Section 25.3). Independence is understood as an alternative ideal to hierarchy, the de-coupling of bureaucracy from the political executive. The section will show the expectations that flow from this de-coupling. It will present different approaches to independence in the various jurisdictions and assess why these expectations have especially been nurtured from a particular understanding in Europe of independent administration in the US. It will also address the legitimacy issues of independence, in particular with respect to democratic legitimacy and accountability. In its concluding Section 25.4, the chapter identifies elements of comparison that may be helpful for the mutual understanding of administrative legal systems but also for building common administrative units such as in the EU.

25.2 Hierarchy

25.2.1 A Non-Democratic Source and Its Democratic Outcome

The roots of hierarchical administrative government lie back in the Middle Ages.21 It was first ‘invented’ and applied to administrative activity by the Catholic Church, copied by secular entities from Sicily to Napoleon’s France and theorized in Max Weber’s work on bureaucracy.22 Today, administrative power as such is preserved in France. Scholars go so far as saying that in France, it is the administration that constituted the state23 and talk of a ‘constitution administrative’.24 These partly authoritarian roots led Dicey to his harsh and famous criticism of French administrative law and his strong objection to the transfer of even some elements of it to the Anglo-Saxon world.25

Today, hierarchy is a pattern of administrative organization to guarantee democratic rule. The administration and its organization are seen to be institutional tools to implement the will of the sovereign, i.e. the people. Using the metaphor of the transmission belt, scholars describe the administration as a machine to transpose the will of the legislator (backed by the will of the electorate) into administrative rules or single decisions.26 Hierarchical structures are built to ease the transmission of the will of the legislator/electorate/people in situations where there may be uncertainties in interpreting the underlying legislation or even a margin of discretion for the deciding administrator.27 A concept that was generated to bring the power of the absolute ruler(s) to every corner of the realm has been transformed into a powerful instrument for the efficient implementation of democratic accountability—with a slightly stronger emphasis on the republican ideal in France.28

25.2.2 Elements of Hierarchy
25.2.2.1 Centralization

The hierarchical construction of administration bears three main elements. Next to the existence of central governmental units, the ministerial hierarchy, and a body of staff that is integrated into hierarchical patterns, the civil service, it is the very idea of a centre of administrative activity that is the core of hierarchical government. This idea has been developed for a very long time in France, where Article 20 of the 1958 constitution provides: ‘The Government…shall have at its disposal the civil service…’ (‘dispose de l’administration’). Beyond the governmental institutions in Paris, there have always been been administrative units outside Paris—in the collectivités territoriales29 such as the préfet in the now roughly 100 départements and other entities.30 A common metaphor reveals the true content of this déconcentration: Whatever the length of the handle, it is still the same hammer.31 Décentralization, the transfer of competences to entities at regional or local level, is a relatively new development.32 One of the great French public law scholars, Maurice Hauriou saw central administration as ‘plus habile, plus impartiale, plus intègre, plus économe’;33 and this view is still a dominant one.

Dicey’s rejection of the French droit administratif should not be misunderstood as a rejection of hierarchy in administration or of administrative centralization. Indeed, the starting point in the UK is similar. Government in Britain is based on the general assumption that all power resides in Parliament. In creating administrative entities, the government is under strict parliamentary control. Dated back to the same Dicey, this approach can be called ‘unitary democracy’.34 Local government, constituted in a democratic way, is no exception: Local authorities are corporate bodies with competences based upon statute, with an elected council.35 Devolution, the transfer of powers from London to Cardiff, Edinburgh, and Belfast,36 only slightly modified the picture, as power is not constitutionally shifted but conferred by parliamentary legislation. Consequently, the focus of attention is on legislation and concomitant judicial control and less on administration.37

In federations, hierarchy cannot easily transcend the line between the federal entity and the (member) states but it is subject to limits established by the federal constitution. In the absence of a textual barrier in the US constitution that would involve the states in the administrative implementation of federal statutes, the Supreme Court developed the rule of ‘non-commandeering’ from the sovereignty of the states.38 Under this rule, the federal administration is not entitled to encroach upon the administrative enforcement of federal statutes by the states in a way that could be considered as ‘commandeering’.39 Consequently, ‘[t]he Federal Government may neither issue directives requiring the States to address particular problems, nor command the States’ officers, or those of their political subdivisions, to administer or enforce a federal regulatory program’.40 The German concept of administrative federalism is laid down in Articles 83 ff. Grundgesetz. The general rule is that the Länder are competent to execute statutes—whether statutes at Länder level or federal statutes; in the latter case there is federal oversight (Articles 83 and 84). In addition, the administrative organization in Germany replicates its institutional arrangements at all levels of government. The Länder have ministries as has the Federation, and all other institutional arrangements can be found at all levels, whether federal, regional, or local. The level of the local authorities is constitutionally ascribed to the Länder.

25.2.2.2 Central governmental institutions

In this framework, French constitutional and administrative law develops a series of institutions, designated as personnes administratives primaires—the state and the collectivités territoriales as well as institutions dérivées having a secondary character as they are linked to ‘mother-institutions’ (personnes mères) which are assembled under the heading établissements publics.41 On top of the hierarchy, there is of course the Président de la République, whose position is formally stronger than that of the President of the US because he is not a political and administrative player opposed to the Assemblée nationale. Accordingly, presidential administrative services are rather limited in size. The secrétariat général de l’Élysée is not equipped to coordinate the daily administrative work.42 The président has strong rule-making powers (Article 13(1) French constitution). He is empowered to sign all ordonnances and décrets, which implies that he has discretion to refuse his signature of a decree deliberated in the Council of Ministers, which is important when the président and the Assemblée nationale have different political allegiances (the so-called cohabitation).43 The Président de la République is also vested with important formal powers of nomination and appointment.44 This includes the Prime Minister who is the head of government, and the aforementioned rule in Article 20(2) of the French constitution that the government ‘dispose de l’administration’45 makes clear that the administrative power lies in the government as a whole with the President dominating by means of bearing the power to appoint (and dismiss) the Prime Minister. Although there is no formal hierarchy between the Prime Minister and the other members of government—the ministers46—it is constitutionally laid down that the Prime Minister shall direct the actions of the government (Article 21(1), 1st sentence). In administrative matters, the Prime Minister’s position within the government is constitutionally underlined by his power and obligation to ‘ensure the implementation of legislation’ (Article 21(1), 3rd sentence). He is further entitled ‘to make regulations and shall make appointments to civil…posts’ (Article 21(1), 4th sentence). To perform these and other tasks, the Prime Minister directs a cabinet with coordinating functions47 but above all, the secrétariat général du gouvernement (SGG), which not only arranges the meetings of the Council of Ministers but is also in charge of organizing governmental rule-making.48

The ministers, whose number is not fixed49 and whose portfolios are not prescribed by the constitution, govern their respective portfolios as hierarchical heads.50 This is considered a power du droit commun without any necessity to lay it down in a statute or other text.51 To avoid incoherence in administrative organization, the structure of administrative services at ministerial level is fixed by decree;52 they are sub-divided into Directions Générales, Directions, Sous-directions, and finally bureaux or services.53 This structure is complemented by missions, small units for limited tasks, and all ministries have their own secrétariat général.54 Around the respective minister, a cabinet is established (seven to eleven members) which is a highly politicized advisory body.55 The negative effect of the cabinets in the communication between the minister and the directions and bureaux, which are considered to be politically neutral, is often deplored. Reform efforts have failed so far.56 The description of central governmental administrative activity would be incomplete without mentioning the impressive plethora of advisory councils for diverse matters of administrative activity (e.g. Conseil national de l’enseignement supérieur et de la recherche). The most important is of course the Conseil d’État, a body of 300 experts which has—as well as its role of being the highest administrative court, which is a separate issue—important advisory functions for government and administration.57

In the UK, the position of the monarch notwithstanding, government is constitutionally exercised by the Prime Minister, ministers, and the non-ministerial departments. The growth of their importance coincides with the expansion of the electorate in the nineteenth century and the growing need to perform policies affecting the society as a whole.58 The Prime Minister is legally free to shape his or her government, and his or her power of appointment is seen as central.59 The actual design of government follows political requirements. The government as a whole and all its members are accountable to the Parliament. Parliamentary control is mainly exercised by means of select committees. Since 2011, there is also the possibility of a motion of censure by a two-thirds majority in the Commons.60 Statutory powers are often vested in ‘the minister’ which includes all members of government (also the Secretaries of State)—and the most appropriate of them will act.61 As there is no constitutional rule on the distribution of functions between ministries this is merely effectuated by Order in Council (Ministers of the Crown Act 1975).62 There is also no constitutional rule on how ministerial (or non-ministerial) departments are organized, and the internal structure is even not seen as a core matter to be published online.63 But some core rules of ministerial activity are fixed in the Ministerial Code.64

In Germany, constitutionally shaped as a parliamentary democracy, the democratic principle dominates the law of administrative organization. Legitimacy of administrative government is unthinkable without the constitutional idea of democracy. Whatever its historical roots, administration must as a matter of principle be organized in a hierarchical manner to guarantee democratic rule.65 The ‘chain of legitimacy’ (Legitimationskette)—its ecclesiastical roots in the idea of apostolic succession being controversial66—is the dominating metaphor: The sovereign (i.e. the people) elects the Parliament (the Bundestag at federal level, the Landtage at Länder level) which elects the head of government (Bundeskanzler or Ministerpräsident respectively) who nominates the other members of government (ministers) who are the head of their administrative units down to the most unimportant officer.67 Being part of the chain of legitimacy secures democratic legitimacy of all administrative decisions.68 The Bundesverfassungsgericht has made the chain somewhat more flexible, searching for a ‘level of legitimacy’ (Legitimationsniveau) which includes the aforementioned chain (personal legitimacy) but also legitimation through statutory provisions that bind administrative activity or by means of institutional legitimacy.69 Although there is empirical evidence for de-hierarchization,70 the ‘chain thinking’ as described is still a dominant view.

25.2.2.3 The civil service

All jurisdictions so far addressed have special personnel for the fulfilment of public tasks. The ideal is the neutral, impartial, and experienced agent transmitting the emanations of the democratic decisions of the sovereign to even the remotest corner of administrative decision-making. Here, French administration provides the paradigm of a merit-based staff employed in the fonction publique française either at central (fonction publique de l’État (FPE)) or regional/local (fonction publique territoriale (FPT)) level.71 The relative weight of this workforce of fonctionnaires is underlined by the fact that it represents 21 per cent of the total employment in France. Germany is conceptually very near. The core term is the office (Amt), the depersonalized abstraction of the fulfilment of a public post,72 and the ideal officer is the Beamter (or Berufsbeamter), the neutral civil servant who is not employed on a contractual basis but nominated in his office and bearing a special public legal status.73 This does not exclude contractual arrangements.74 High government employees have a special status, either as ministers or as politische Beamte (political officers) which means that their appointment can be made subject to political allegiance and may be withdrawn at any time without cause (§ 30 Beamtenstatusgesetz).75

The great difference from the French and German ideas of government and administration notwithstanding, the central concept of the British Civil Service is very similar to those on the continent. It is a hierarchical, politically neutral, and highly professional body composed of individuals selected on merit.76 Independence from undue (political) influence is—similar to the aforementioned countries—to be guaranteed by a specific ethos in service.77 A broader concept of civil service also comprises public employees with an ordinary contract of employment, but there is no substantial difference there from the French and German approaches.78

25.2.3 Double Hierarchies

Matters become more complicated when there is more than one top of the hierarchy. Among the systems under scrutiny here,79 this is the situation in the US—at least according to the mainstream within academic debate. This debate was caused by the wording of the constitution: ‘The executive Power shall be vested in a President of the United States of America’—this is what Article II, § 1, cl. 1 of the constitution lays down as a general rule.80 Some commentators considers this provision of the constitution as the basis for a unitary, ‘pyramidal’ executive on top of which the President resides.81 Others oppose the unitary view with a functional one which allows for interferences between the three powers.82 Congress would be allowed to be a second top of hierarchy creating a checks-and-balances-relationship with the President in order to control executive power. Indeed, the existence of two ‘masters’ in the political system is not only a potential source of conflict and political struggles, but may also effectively neutralize power in favour of individual and societal freedom. In this context, it is argued that ‘executive’ as originally drafted was different from ‘administrative’ in a sense that it meant only the political functions of the President.83 Therefore, the first Departments conveyed to the President, the Department of Foreign Affairs and of War, were highly political ones.84 The historical or theoretical perspective notwithstanding, it is clear in practice that the American administration is ‘bicephal’ with the President on the one hand and the Congress on the other hand struggling for dominance.

The core field of this struggle is oversight over administrative activity. Oversight is first of all a task of the President, who is vested with executive power (Article III § 1 US constitution): ‘As Madison stated on the floor of the First Congress, “if any power whatsoever is in its nature Executive, it is the power of appointing, overseeing, and controlling those who execute the laws”’.85 In this task, he is in competition with Congress, but the importance of his powers of oversight are nowhere generally called into question. Oversight is also a substitute for genuine powers of action of the President.86 It is above all oversight of personnel (appointment and removal). But the Congress also exercises important oversight functions. First of all, it has the power to formulate the tasks and competences of administrative agencies in the underlying statutes as it defines the legal activities of each agency.87 In this respect, the Administrative Procedure Act (APA) 1946 was also a means of taming bureaucracy by an Act of Congress.88 Congress can further use typical parliamentary procedures of hearing and questioning, particularly in Committees, as useful instruments for overseeing the agencies’ activities.89 The budgetary powers of Congress also have to be mentioned.

This double hierarchy set aside, the US is also vested with a professional civil service.90 The historical development leading to its establishment is older than many aspects of the dichotomy between President and Congress. In the era of President Andrew Jackson (1829–37), a system of rotation or ‘spoils’—temporary office holders chosen by the political parties who could consider public offices as the spoils of their efforts—was considered to be democratic.91 Before long, however, this system was considered to be ineffective and in fact contrary to its initial purpose, so it was abandoned and replaced by what is more or less in force today.92 Officers are defined by statute to be either justices or judges—which is not at stake here—or individuals appointed in the civil service by either the President, a US court, the head of an executive agency, or the Secretary of a military department, and who are ‘engaged in the performance of a Federal function under authority of law or an Executive act’ and subject to the supervision of the institution that appointed them.93 At federal level, there is a civilian workforce of 2.7 million people, and governance of personnel matters is entrusted to the Office of Personnel Management, an agency created by Congress.94 It should be noted, however, that only a small part of the public workforce in the US are officers (whether superior or inferior); ordinary (contractual) employees normally do not bear that status.95

25.2.4 Beyond the State?

Can we find hierarchical elements also in supranational institutions? For the most important institution, the EU Commission, this is not easy to assess. Its core administrative work is undertaken by the Commission services, i.e. the Directorates-General, the Executive Agencies, and the Service Departments.96 Although an institutionalized gap exists between the college of the Commissioners and the individual Commissioner on the one hand and the services on the other hand, hierarchy is the dominating pattern of that relationship.97 The relative silence of the treaties (beyond a short passage in Article 248, 1st sentence of the Treaty on the Functioning of the European Treaty (TFEU)) and the Commission’s Rules of Procedure (Article 19)98 does not affect this state of affairs. The Directorates-General themselves follow the usual hierarchical construction which is also not stipulated in the Rules of Procedure but has been performed for considerable time.99 Article 21 of the Commission’s Rules of Procedure regulates the power to structure the Directorates-General and other services and establishes a general rule that Directorates-General and equivalent departments are normally subdivided into Directorates and Units. The Commission Secretariat-General is in charge of coordinating the services’ activities, and it is reported that its power and influence have grown significantly in recent times.100

25.3 Independence

25.3.1 Independence on the European Continent—and in the United Kingdom

There have always been tendencies to deviate from the hierarchical model in order to provide for institutional structures of de-politicized administrative decision-making. Institutions with some degree of independence were created even in the highly hierarchized, monarchical German administration of the late nineteenth century. The terminological triad Körperschaft (corporation), Anstalt (institution), and Stiftung (foundation)101 is still in use in German administrative law. All three are vested with legal personality in order to achieve the necessary independence, the first being designed by an incorporation of members, the second as a collection of human and substantive resources for the fulfilment of a certain public task (Otto Mayer),102 and the third representing the personification of funds (comparable to a trust).103 The central limit to administrative independence is the degree of oversight which—in the absence of constitutional restraints—extends to substantive policy decisions (Fachaufsicht). In French administrative law, there is a similar collection of institutions dérivées, assembled under the heading établissements publics,104 which is quite heterogeneous, as for example, some have purely administrative purposes while others have commercial purposes.105 New categories of établissements publics can only be created by statute (Article 34(2) of the French constitution).106

In the UK, where in the late nineteenth century the plurality of administrative units outside the reach of central government (so-called boards) had been explicitly abandoned, independent administrative units were created at a later stage and in the context of new public management. Following the famous Rayner Report of 1979 in the first phase of Margaret Thatcher’s Conservative government107 and the ‘next steps’ reforms a few years later, the aim was to shield service delivery by the executive from political decision-making.108 The reforms—implemented in several waves—led to a plurality of bodies. Formerly, these used to be called quangos (quasi-autonomous non-governmental organizations),109 whereas today a threefold categorization between non-ministerial departments (government departments without their own minister), executive agencies (not really independent, but separate from politics), and non-departmental public bodies (NDPBs) (a diverse group of bodies created by statute or another instrument)110 applies.

25.3.2 Federal and Local Emanations?

Federalism can establish parallel hierarchies, as explained in Section 25.2.2.1). It may provide for autonomy at the level of the federal sub-units vis-à-vis the federation, and this may contribute to an enhanced balance of powers in administrative matters. At least in Germany, this is one of the driving forces behind the re-establishment of federalism after 1945 and of its current maintenance.111 In France, the relatively new development of decentralization, a sort of proto-federal devolution from Paris to the province, is considered to promote local democracy and to democratize government in general. The same applies to devolution in the UK. However, this is different from a concept of independence in the sense of de-coupling the bureaucracy from the political executive.

Local government may be nearer to that concept of independence, as local councils are rather administrative bodies composed of a plurality of persons than little ‘Parliaments’, but the autonomy it guarantees is not the sort of independence which is at stake here. In Germany, municipalities are guaranteed the ‘right to regulate all local affairs on their own responsibility’ by constitutional provision (Article 28(2) Grundgesetz). This Selbstverwaltung (self-administration) brings in a particular type of independent administrative organization which is rooted in local democracy.112 Hierarchical oversight with respect to such entities is limited to supervising whether the subordinate authority acted within its legal limits.113 Similarly, local government has a long tradition in the UK. Local authorities, corporate bodies with an elected council and competences basically conveyed upon them by statute, play an important role in the administrative construction of the country.114

25.3.3 The Agency Hype in Comparative Administrative Law: Independence in the US

The biggest wave of creating independent administrative institutions in Europe, however, spread over Europe in the 1980s and 1990s. The British practice to outsource administrative services and to separate their performance from the political executive has already been mentioned (Section 25.3.1). In France, autorités administratives indépendantes had been created to establish institutionalized objective expertise and to screen it from the governmental hierarchy to have a better realization of the bien commun by independent decision-making structures.115 This had already been established in the fields of protecting civil liberties (e.g. media control: Conseil supérieur de l’audiovisuel; data protection: Conseil national de l’informatique et des libertés); and the related protection of rights in administrative matters (Commission d’accès aux documents administratifs; Défenseur des droits who is an autorité constitutionnelle indépendante). In the period in question, the field of economic regulation was added (e.g. Autorité de régulation des communications électroniques et des postes—ARCEP or Commission de régulation de l’energie).116 In Germany, a similar development took place with the creation of new bodies explicitly called Agentur (= agency) such as the Bundesnetzagentur, the federal agency in charge of regulating the main network industries (telecommunications, post, energy, railway) and even the re-naming of long existing institutions to underline independence which might not even exist in the concrete case: The Arbeitsamt was re-named Bundesarbeitsagentur, but that federal authority for employment and the management of unemployment benefits remained integrated into the ministerial hierarchy.

Of course, the trigger of this ‘hype’ was EU law. Despite the fact that the EU administration had been built up around the Commission (formerly: Haute Autorité) that was clearly established as independent in many respects—from the Member States and from industry above all—, the EU started creating its own independent agencies since the 1970s. It took a few decades for the EU agencies to be granted substantive powers which had hitherto only been exceptionally allocated outside the Commission.117 Together with the legally independent European Central Bank (ECB)118 and other, less important instances,119 this process of agencification led to a plurality in EU administrative organization which was in contrast with the unifying concept of the Lisbon Treaty: After all, that Treaty was the outcome of the constitution-making process of the 2000s and should have extinguished all remaining doubts about the single personality of the EU in its Article 47 TEU.120 In addition, the EU required the Member States to establish independent agencies. This may be in conflict with national constitutional law, and the conflict became most apparent when a judgment of the European Court of Justice (ECJ) in 2010 declared that the German data protection authorities were not vested with sufficient autonomy as required by the data protection directive.121 By rejecting any argument related to administrative oversight for the maintenance of democratic legitimacy the ECJ truly created uproar in German constitutional law scholarship.122 In the field of economic regulation, institutional autonomy finds better acceptance as independent economic assessment is considered a viable reasoning.123 Nevertheless, for example, the provisions in the directives on the energy and telecommunications markets about autonomy for the regulatory agencies were never transposed in Germany.124

At EU level, the wording of Article 298(1) TFEU suggests that EU agencies are deemed to be vested with independence of some sort,125 but this impression is partly misleading if we consider its comparative legal basis: See, for example, the passage ‘shall have the support of an…independent European administration’ in the Convention preparing the draft constitution that lies at the basis of the Lisbon Treaty, and the case of Sweden where the administration is seen as a distinct, independent fourth branch.126 The common assumption is that the insertion of Article 298 TFEU merely underlines the principle of independence.127

25.3.4 The Truth in Comparison: Reality about Independent US Agencies

A more serious comparative misunderstanding lies in the widespread opinion that in creating independent agencies (or in obliging the Member States to create them), the EU would import a successful model of independence from the US. The misunderstanding does not lie in whether the model was successful or not—a question outwith the scope of this contribution—but in the concept of independence. The quasi-mythical ‘independence’ of US administrative agencies is highly influential in Europe even today.128 The agencies of US administrative law, however, are not all independent per se,129 and their independence is subject to conditions that are often misperceived in the European debate, not least because the European understanding of ‘executive’ and ‘regulatory’ differs from the perception of these terms in the US. It is interesting to see here that although the term ‘independence’ is not misunderstood in terms of a linguistic misunderstanding—due to its Latin roots, it exists in English and French and is transposed semantically correct into the German Unabhängigkeit. Independence, however, generates different legal effects within the various administrative legal systems.130

The core comparative misperception lies in overlooking the differentiation between executive agencies on the one hand and independent agencies (regulatory agencies, independent [regulatory] commissions) on the other hand.131 In the US, executive agencies are clearly attributed to the President’s sphere of influence and linked to government departments according to the subject matter of their work, although they are not integrated into the hierarchy of the relevant department.132 The Environmental Protection Agency (EPA) is certainly the most prominent one of them.

Independent regulatory commissions are the typical creatures of Congress to develop the administrative workforce beyond presidential control.133 These are the ‘independent agencies’ which are in the focus of foreign, above all European political and academic interest, but they represent just one category of agencies. A statutory list enumerates them in a non-exhaustive way.134 They include inter alia the Board of Governors of the Federal Reserve System (the ‘Fed’), the Federal Communications Commission (FCC), the Federal Trade Commission (FTC), the Interstate Commerce Commission (ICC), as well as the Occupational Safety and Health Review Commission (OSHA).

These agencies/commissions are often headed by a collegiate body with a special position for the head of the agency, sometimes conferred on a single administrator.135 Their internal structure is similar—in itself and in comparison to administrative entities in Europe—as all comprise a multimember head,136 offices to organize the internal service of the agency (personnel, secretariat), and operative units to perform the agency’s particular policy.137 The institutional design of agencies may also reflect the aggregation of group interests behind a certain agency activity.138 Their independence is less developed with regard to presidential supervision than often assumed from the outside.139

25.4 Conclusions

The legal bases of executives and bureaucracies in all of the jurisdictions considered in this contribution oscillate between historical contingencies on the one hand and the strife for (democratic) legitimacy on the other hand. History and legitimacy are interconnected, as the basis and criteria for legitimacy have grown and developed in the course of history. This interconnectedness alone makes comparative efforts quite difficult. This is astonishing or even discouraging, as on a global scale, the legal systems of different Member States of the EU (or former Member States) and of the US are historically very close to each other—compared to Asian or African systems, for example. Comparing the historical conditions leading to a certain model of administrative organization is almost futile: History is as it stands, and we can only describe the differences and interconnections. Explanations often lie outside the legal scholar’s capacities—who among us could explain why the American and French revolutions of the late eighteenth century, which had so many philosophical and even personal interrelations, led to such different administrative organizations? Would it even be helpful to undertake such explanation to better understand the law, not general history?

It appears to be more relevant to compare the different ways to achieve administrative legitimacy. After the initial enthusiasm about a quasi-import from the US to Europe, this is what the comparative discussion on agencification is all about. What is the remaining role of the pre-EEC Meroni jurisprudence of the ECJ?140 Do we not need mechanisms of parliamentary control of the EU agencies similar to Congress oversight in the US?141 And how can we reconcile the EU law requirement of independence with constitutional principles and rules about hierarchical administration to convey democratic, parliamentary legitimacy? Here is one of the open questions for further comparative research: How can the pluralism in European administrative organization be inspired by the pluralism in American administrative organization which has been operative for a considerable period of time and which forms the basis of a powerful and viable administrative construction?

Another desideratum could not even be touched upon in this contribution. Comparative research on ‘executives and bureaucracies’—not on constitutions—outside the jurisdictions mentioned is a great rarity. This may be less astonishing with respect to large parts of the Global South as colonial and colonialist implications would probably lead to redundancies given the British dominance in this respect. There is, however, no excuse other than the significant language obstacle that we really do not compare the US and the various European jurisdictions with jurisdictions such as the Japanese or (South-)Korean one. This obstacle, however, reaches far beyond the issue of executives and bureaucracies.
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Chapter 26

The EU Administrative Institutions, Their Law, and Legal Scholarship


Joana Mendes1




The dominance of administrative institutions in regional and global governance is a truism in many important areas of social and economic life. Food quality, pharmaceuticals, product safety, environment, technology, and communications are only a few examples. In all these areas, regulation relies on specialized knowledge, discourses, and legal acts developed within and adopted by international, regional, and national administrative institutions, which, thereby, and by force of the powers allocated to them, have become central to modern government. At the same time, the proliferation of administrative institutions beyond the state challenged the role and functions of their national counterparts. They have emerged largely detached from constitutionally framed or stable procedural and substantive rules that, within a state-setting, had provided safer ground for the protection of rights and the legitimacy of democratic processes (Sand 1998, 274), and they evolved as those rules were being framed. As they progressively changed the governing conditions within the state, the challenges they have posed to democratic government and to rights’ protection soon became those of national administrative institutions too (ibid, 276). From this perspective, the ‘level’ image, whereby supra-national and trans-national administrative institutions operate ‘beyond the state’ is as deceptive as it is descriptively appealing.

This chapter will focus on the administrative institutions of the EU. It is hoped that the Eurocentric bias of the analysis can nevertheless be useful as a reference point for the study of administrative institutions that have developed outside the territorial boundaries of the state in other parts of the world, in the context of regional integration. The term ‘institutions’ is understood here as meaning a social structure established for the performance of a specific function, in which power is subordinated to that end and in which such subordination justifies the structure’s autonomy and, possibly, its legal personality (Hauriou 1943, 25–7). Specific to administrative institutions are their legally assigned functions to pursue given public interests, typically associated with the concretization and management of public programmes, the implementation of legal norms, and the provision of public services. Beyond the state, such administrative functions are often materialized in the adoption of rules, in collaborative schemes of information-sharing, and in composite schemes of decision-making involving actors situated at different governance ‘levels’. Supra-national and trans-national administrative institutions carry out those functions with different degrees of autonomy from national administrations with the purposes of pursuing integration, either within the scope of legally assigned functions or informally, at a distance from, but at the same time involving, national administrations. The term ‘supra-national’ presupposes formal organic autonomy from Member States and the ability of administrative institutions to adopt legal acts that can bind the Member States unilaterally. Not all EU administrative institutions fulfil this criterion. The term ‘trans-national’ is used here as a residual category to refer to those institutions that act across international borders with (relative) functional autonomy vis-à-vis Member States by virtue of their attributed tasks and informal action. The chapter approaches such administrative institutions as catalysts of the development of administrative law of the European Union. The first part explains their main features, how legal scholarship has portrayed them and how it has addressed the core aspects of their legal regimes (Sections 26.1 and 26.2). The second part shifts the focus to the emergence and current state of EU administrative law and of the role of comparative administrative law therein (Sections 26.3 and 26.4). It highlights the initial dissonance between the specificities of the EU administrative institutions and the state-matrix of general principles that were developed on the basis of functional comparison; the role of legal scholarship in shaping EU administrative law, in its efforts to give effect to an ‘utopia’ (Chiti 2007) of an integrated administration constitutionally framed by general principles and fundamental rights; as well as the functions that comparative administrative law performed in different stages of EU administrative law, its current limits and, briefly, the current challenges of EU administrative law.

26.1 Administrative Institutions Within a Supra-national Organization

The role of administrative institutions in the process of European integration remained largely in the shade until the mid-1980s, when the goal of completing the internal market placed the effectiveness of Community law and its implementation in the forefront of the political agenda and (perhaps less so) of academic debate (Cassese 1987; Chiti 2013). The difficulties in delimiting an administrative function distinct from other functions exercised by the EU institutions (but see Schwarze 1992 [2006], 21–4), and in identifying the administrative traits of institutions that both resembled and were distinct from those of national administrations may partially explain this relative neglect. Nevertheless, they went hand in hand with the progressive development of structures and procedures designed to carry out the implementation of EU law that, since the outset, transcended the reach of national administrations. Early scholars who sought to isolate the building blocks of an EU administration identified two main features. First, the centrality of the Commission within an administrative system of blurred contours, made of institutions and procedures set up for the implementation of EU law. It is with regard to the Commission, and to its counterpart in the European and Coal and Steel Community, the High Authority, that the Court first elaborated the general principles that, being purportedly common to the traditions of the Member States, have a clear administrative imprint.2 It is also the Commission that provided both public administration and administrative law scholars with perhaps a ‘safer’ basis to demonstrate that their own categories and models could be a fruitful lens to analyse supra-national institutions, given the Commission’s bureaucratic organization and function (Cassese 1987, 20; Cassese and Cananea 1992). The second feature was the functional and legal intertwinement between the Commission and national administrations in various patterns. Since the outset, national administrations had the primary competence to implement EU law and to carry out any activity needed to ensure the fulfilment of EU law. Executive federalism provided the matrix. Administrative competences attributed to the Commission remained the exception, in line both with the model of European integration conceived by Jean Monnet and with the interests of the Member States that created the EEC (Frowein 1986; Dubey 2003; Schütze 2010; Franchini 2014). In the context of EU integration, national administrations acquired a European role, grafted onto the pre-existing institutions: they perform a European function, which they pursue following their own structures and procedures as defined in national administrative law (institutional and procedural autonomy: Mehdi 2014). But the initially-conceived separation between a small and policy-confined EU-level administration, on the one hand, and national administrations subject to their respective legal orders, on the other, was soon belied by two parallel developments: the progressive involvement of the Commission in the implementation of Community policies (Noël 1963; Chiti and Franchini 2003); and the growth of committees composed of Member States’ administrations and Commission representatives that accompanied the expansion of the Commission’s functions. ‘Intermingling bureaucracies’ were—and remain—present in virtually every area of Community action, albeit within different structures, with different functions and significance, and involved at different stages of the policy process (Pag 1987, 447, 455; Hofmann and Türk 2007; Chiti 2009; Trondal 2010, 4–8). They evolved as the establishment of direct effect and supremacy of Community law laid out the basis of the normative integration that characterizes EU law (Chiti 2013, 56–67).

In such context, divisions between a national and a European level were significantly blurred. As an early commentator put it, ‘descriptions of the Community as “above”, “alongside”, or “outside” the Member States are useless oversimplifications’ (Pag 1987, 446). The intertwinement between EU and national administrations was such that one of the first studies on the EU administration asked whether such an EU administration existed or whether the ‘Brussels bureaucracy [was] only a mechanism aimed at ensuring cooperation between national administrative bodies’ (Cassese 1987, 9). While the emphasis was (and remains) on cooperation, scholars also pointed out the tensions between the European and national components that equally permeate this complex system (Pag 1987, 447, 478; Cassese 1987, 13–18). Such entanglement between supra-national, trans-national, and national elements led to the creation of novel types of administrative institutions, comitology committees, and agencies being perhaps the most prominent.3 The complex web of relationships between national and EU institutions became the centre of EU administrative law scholarship, which identified the phenomena, sought to organize them in different typologies, discern the implications of the administrative relationships stemming from various forms of collaboration, define both empirical and normative solutions, and scrutinize the way the EU Courts have developed general principles to govern these institutions (Schmidt-Assmann 1996; Chiti and Franchini 2003; Hofmann and Türk 2006; Cananea, Franchini, and Macchia 2017). Where lawyers tried to identify categories in consonance with the few indications that the Treaty provided, while heeding the reality of ‘intermingling bureaucracies’ (direct administration, indirect administration, composite administration), public administration scholars mapped a ‘European administrative space’ (Olsen 2003). For lawyers, this angle of analysis, despite its attractiveness, risks hiding one fundamental feature of the EU administration: judicial review remains anchored in a strict separation between the EU and the national jurisdiction (Azoulai 2009; Brito Bastos 2018).

26.2 The Study of the EU Administrative Institutions

EU administrative law scholarship clustered around the Commission, comitology committees, EU agencies, and administrative networks. While building on and developing categories of administrative organization, from a dogmatic perspective, it has also focused on the way in which institutional practices have shaped the interaction between EU and national administrations, and between them and private actors, as well as the respective political and legal implications. These administrative institutions will be the focus of the summary references that follow, with the purpose of mapping the main organic pillars of the EU administrative system (understood as an ‘articulated whole of organisations, procedures and administrative practices’: Chiti, 2013) and of how they have been analysed in legal studies.4

26.2.1 The Commission

On the basis of its Treaty-assigned functions, the Commission can be characterized as an administrative institution. Article 17 of the Treaty on European Union (TEU) gives visibility to an EU administration otherwise blurred in a complex fabric of collaboration with national administrations, of which the Commission is often also the motor (Majone 1994). Concretely, the centrality of the Commission in the EU administrative system depends much on the policy area in which the EU operates. Within the limited areas of direct administration—competition, state aids, civil service, and budget implementation5—the Commission has ultimate responsibility for the administrative activity pursued to implement EU law, which is also judicially and administratively enforced at the EU level (Chiti 2013, 50; Ziller 2014, 241). In this role, particularly in the competition area, it interacts directly with legal persons. Nevertheless, the emphasis on such direct responsibility, at the core of the category direct administration, ought not to overshadow the fact that even in areas such as competition and state aids, the Commission remains a ‘second grade institution’ (Cassese 1987, 10). It is able to rely largely on collaboration with other European or national administrative bodies in performing the administrative functions and, eventually, adopting the legal acts for which it is responsible (Chiti 2013, 50; Craig 2012, 5–6, 23–4, 27–8; Hofmann, Türk, and Rowe 2011, 259–60). ‘Modernization’ reforms in both competition and state aids, anchored on decentralization of enforcement tasks to national administrations, have enhanced this aspect of direct administration, leading to the creation of networks and placing information-sharing and electronic systems at the heart of these policy fields, with the aim of enabling the Commission to focus its resources on the large-scale infringements of EU law (Harlow and Rawlings 2014, 205–10; Colombo 2019). In addition, it is also noteworthy that the EU administrative system has evolved in such a way that, beyond the Commission, the European Central Bank has also acquired functions of direct administration in the field of banking supervision (Pizzolla 2018).6

26.2.2 The Comitology Committees

Comitology committees—composed of representatives of Member States’ administrations and chaired by a member of the Commission—are perhaps the most paradigmatic form of administrative collaboration between the EU institutions and national administrations, central for the provision of expertise and for the mutual accommodation of the positions of national administrations. They are adjunct bodies, legally detached from the Commission, that assist and condition the exercise of its implementation powers (now under Article 291 of the Treaty on the Functioning of the European Union (TFEU)).7 Having originally been a response to political problems that the conferral of powers of the Council on the Commission posed to the EU institutional system (carefully crafted to balance these two institutions), they remain a core institution of the EU administrative system. Since the outset of EU integration, comitology committees have enabled national governments and administrations to monitor and influence the exercise of the Commission’s implementing powers. While being a means of control over powers delegated to the Commission, comitology committees have also fostered the emergence of supra-national solidarities that were seen as ‘the centre in which a European administrative “style” may develop’ (Cassese 1987, 16; Bergström 2005, 32). Control and collaboration occur via various types of procedures, which have changed throughout the process of integration, pushed by inter-institutional struggles. These have triggered important constitutional developments (e.g. Bergström 2005; Hofmann, Türk, and Rowe 2011, 223–55; Craig 2018, 113–21, 126–37) and ultimately culminated in the current distinction between delegated and implementing acts enshrined by the Lisbon Treaty (Articles 290 and 291 TFEU).8

Comitology gave rise to a wealth of legal literature, reaching well beyond the confines of EU administrative law. Many highlighted the importance of comitology in shaping EU law and policy and its impacts on EU constitutionalism and democracy (e.g. Pedler and Schaefer 1996; Wessels 1998; Joerges and Vos 1999; Dehousse 2003; Christiansen and Larsson 2007; Dehousse, Fernández Pasarín, and Plaza 2014). Much debate arose from the hypothesis of deliberative supra-nationalism, according to which committees were the setting for deliberative political processes undertaken in the search for a Community decision (Joerges and Neyer 1997; Joerges and Vos 1999; Joerges and Dehousee 2002; Joerges 2006). Organically, comitology was analysed essentially as a component of the EU’s composite or integrated administration (Chiti 2013, 69; Hofmann, Rowe, and Türk 2011, 264–81). Most of the theoretical disputes appear to have subsided today. The current debates in EU legal scholarship on comitology have shifted to the delimitation between delegated and implementing acts, and their respective institutional implications (Articles 290 and 291 TFEU). While, as a matter of legal design, comitology committees are only operational in the adoption of implementing acts, committees composed of Member State representatives remain active in the realm of delegated acts (e.g. Schütze 2011; Bergstörm and Ritleng 2016; Tauschinsky and Weiß 2018), it being unclear the extent to which such Article 290 expert committees are the same as Article 291 comitology committees, albeit acting under different procedures (Craig 2018, 129–31).

26.2.3 EU Agencies

EU agencies are another institutionalized form of collaboration between the Member States’ administrations. They have legal personality and are established by secondary legislation to carry out EU administrative functions. The term ‘European agencies’ encompasses various types of bodies, a reality clearly expressed in a report by the European Ombudsman (‘there are no simple answers to the questions “what is an EU agency?” and “what do EU agencies do?”’).9 The so-called decentralized agencies have been at the core of the literature on agencies, but they are far from being an homogenous group.10 Their organic traits and specific functions—they may have instrumental powers in support of the EU institutions (mainly, of the Commission and the Council), final decision-making powers in given instances, or operational powers—depend largely on the specific needs of regulation of the fields in which they operate. They have their own governing bodies and powers to manage their budget (generally, a financial contribution from the general EU budget), which give agencies administrative and financial autonomy vis-à-vis the Commission or the Council services. Yet, both the Commission and the Member States—represented on the agencies’ governing boards—retain significant influence over their action, thereby challenging their independence (Chiti 2009, 1399–400). The degree of influence depends on the respective agencies’ founding regulations and on how they relate concretely to national regulatory authorities (Chiti 2009, 1429–30). Their mixed composition confirms the ‘in-between’ nature of agencies: they are EU administrative institutions created by a Union legislative act to fulfil EU functions, but Member States are present and influential in their governance structures (Everson, Monda, and Vos 2014). Still very few in the 1970s, EU agencies have proliferated in a series of ‘waves’ and operate today in a wide variety of fields of EU law (e.g. Chamon 2016, 5–15).

Besides their specific features that distinguish them from their national counterparts, their governance structures and independence, predominant themes in EU legal scholarship on EU agencies have been the limits of their powers, their anchorage in the Treaty (the legal basis for their adoption), their accountability (Busuoic 2013), and their impact on the EU’s political-administrative order (e.g. Chamon 2016; Simoncini 2018). The latter two are concerns which legal scholars share with their political science and public administration colleagues (Egeberg and Trondal 2017). The fact that EU agencies have mostly instrumental powers, and have final decision-making powers only in individual decision-making is largely attributed to the long-lasting influence of two early judgments. Meroni and Romano limited significantly the types of powers that may be conferred on or delegated to EU agencies (albeit referring, respectively, to delegation to private law bodies in the context of the European Coal and Steel Community, and to an Administrative Commission with decision-making powers that were not subject to judicial review).11 Meroni prevented the attribution of wide discretionary powers to bodies set up by the institutions, Romano excluded that these could be given the power to adopt binding acts of general application (although the meaning and implications of this judgment, in particular its references to ‘acts having a force of law’ was contested: see Chamon 2011). The 2014 Short-selling judgment pertaining to the powers of one of the EU financial agencies confirmed that Romano’s limitation applied to bodies not subject to judicial review, placed it in the shade of Meroni, and loosened the strictures of Meroni. In this judgment, the Court admitted that EU agencies may be given discretionary powers as long as these are clearly circumscribed and subject to judicial review.12 This judgment has been hotly debated (e.g. Chamon 2016; Simoncini 2018), having potentially marked the transition to a new constitutional regime of the EU agencies (Saurer 2017). More recently, two other themes have gradually caught the attention of EU legal scholars: the external dimension aspect of the EU agencies’ powers (Groenleer and Gabbi 2013; Chamon and Demedts 2017; Coman-Kund 2017; Meissner 2017) and, from a more classical administrative law perspective, the channels of administrative review envisaged in the EU agencies with decision-making powers (e.g. Marchetti 2017; Chirulli and de Lucia 2018).

26.2.4 National Administrations and Networks

In an administrative system in which, despite the proliferation of EU bodies, national administrations retain the bulk of administrative functions, networks are functionally central to many EU legal regimes. Being less institutionalized than comitology committees and agencies, the horizontal processes associated with trans-national cooperation occur, perhaps more distinctively, within networks. Networks can operate, as it were in a vertical relationship, under the aegis of the Commission, and also within EU agencies, some of which have evolved from a prior network structure, for example in the field of telecommunications and financial services. Apart from such ‘agencification of networks’, complex relationships may intercede between networks and agencies operating in the same policy field (Levi-Faur 2011). Networks are perhaps best described as intermediaries between the Commission or EU agencies, on the one hand, and Member States’ administrations, on the other, acting through voluntary collaboration, deprived of formal decision-making power but having a role separate from those of both the Commission (or an EU agency) and national administrations (Blauberger and Rittberger 2015).

Networks are often information-gathering structures, which support decision-making and enforcement, and sites for cooperative action. They may be mandated by EU legislation or emerge informally as a result of regulatory needs in a specific field. Depending on the field in which they operate, they may involve national independent authorities (regulators), departments of national administrations (e.g. in the framework of mutual assistance), as well as private entities, local, regional, national, and European authorities. Networks of regulators have been the object of most academic attention, a focus that has left in the shade similar collaboration structures that exist in fields where independent regulatory authorities do not operate (Mastenbroek and Sindbjerg Martisen 2018, 426, referring to political science literature). Databases often operate as elements connecting the members of a network. An example is SOLVIT, a dispute resolution mechanism that relies on cooperation between national administrations and the European Commission, established to improve enforcement of internal market regulation via information-sharing and the promotion of common practices (Lottini 2016).

26.3 Normative Solutions: Comparative Law and EU Administrative Law

26.3.1 Emergence: The Founding Role of Comparison

The creation and evolution of EU administrative institutions gave rise to new centres and forms of exercise of public power, as well as to new legal administrative relationships. Being legally and politically enmeshed in domestic administrative institutions, national administrative law appeared a natural resource and ‘a rich repository’ upon which an emerging and constantly evolving legal system could be built. The Court of Justice developed EU law by resorting to functional comparison, relying on the ‘general principles common to the legal systems of the Member States’.13 The first administrative law scholars followed suit. Comparison was a means of overcoming the ‘general thinness of [then] existing European administrative law’ (Schwarze 1992 (2006), 54, 71–5), largely by resorting to the categories and principles of national administrative law. Both in case law practice and in doctrinal analyses, the normative perspective was one of progressive integration, at the service of building Europe. The work of Jean Rivero had a strong influence in this regard (Schwarze 1992 (2006), 93–4, 1441). In a study published in 1978, Rivero stressed the commonalities between the administrative legal orders of the then nine Member States, whether from the perspective of ‘the problems that they seek to address, [of] the ideology from which they derive their solutions, or [of] the concrete results they achieve’ (Rivero 1978, 390). It was the stress put in these commonalities—‘same societies, same ideology, same concrete effects’ (Rivero 1978, 391)—that underlay resort to comparative administrative law in subsequent works (Schwarze 1992 (2006)). Rivero also pointed out important differences (such as the scope of acts subject to the jurisdiction of administrative courts, and the different type of legal actions available vis-à-vis administrative action), but these did not deny the fact that the legal orders of the then nine Member States stemmed from the same scientific and technical basis: the limits placed by law on the exercise of public authority (Rivero 1978, 397–404). Differences in the solutions given to legal problems could progressively be overcome, as the Court of Justice identified common denominators and defined new concepts that would imbue and unify national administrative laws (Rivero 1978, 405).

The Court has indeed played a fundamental role in this regard, in its search for the legal solutions that both best suit the objectives of EU integration, even if shared only by a relatively small number of Member States, and that can be considered acceptable for the national legal orders (Lenaerts and Gutman 2015, 152 and 153). The view that national norms are ‘“internal” to European Union law’, by force of normative integration, or, at least, the fact that they ‘inform and nourish the interpretation and formulation of EU law’ (Lenaerts and Gutman 2015, 141) facilitated comparative work. In this way, the administrative institutions of the Communities and, later on, of the Union, despite their specificities, became governed by a law created in the image of national administrative law, while involving some degree of legal and political compromise (hitherto difficult to assess, given the secrecy of judicial deliberations and the absence of dissenting opinions). That law was based on the same principles known in national legal systems, as stated by the Court and framed by EU-specific, equally judge-made, legal principles (chiefly among them, direct effect and primacy). However, it resorted to different techniques of translating them into legal effects, in a dynamic of mutual interaction, cross-fertilization, and transformation. Legal scholars were ready to acknowledge the specific nature of the EU legal order as well as the constitutional and structural differences between state administrative institutions, on the one hand, and EU administrative institutions, on the other. Yet, there has been little critical distance from the lead the Court of Justice has taken to vertical, functional comparison, and little scientific reflection on what this approach meant for how political power was, thereby, organized and structured in the EU. On the contrary: a product of its time, administrative legal doctrine concerned with European integration was engaged in convincing a sceptical majority that administrative law had trespassed the boundaries of the state (Sandulli 2015, 289), and it both endorsed and reinforced the way EU administrative law was progressively emerging.

Jürgen Schwarze’s monograph is, undoubtedly, a landmark in this respect. His was the first attempt to systemize EU administrative law, making visible prior sparse research on administrative law aspects of Community law (Schwarze 1988, later translated into French and English, as Schwarze 1992 (2006); on precedent work, see Chiti 2013, 53–6, 65–7 and Sandulli 2015, 287–8).14 Schwarze focused on the judge-made principles both to assert the existence of a Community administrative law and to establish the doctrinal content of the case law by resorting to comparison, but reserved only a minor role to administrative institutions. He identified the different fields of direct and indirect implementation of Community law with the aim of providing a ‘basic review of the state of the art’ (Schwarze 1992 (2006), 39). In his view, the thinness and sketchy character of the then-existing written rules that governed the activity of the supra-national administrative institutions, from a general administrative law perspective (das allgemeine Verwaltungsrecht), justified a focus on general principles as an anchor of the development of EU administrative law. His approach was distinctively comparative. It covered the legal orders of the then twelve Member States with the aim of determining whether a common administrative law had already developed in the then Communities (Schwarze 1992 (2006), 95, 1440). Conversely, he analysed the EU legal order through selected legal regimes in which the Community administrative institutions were engaged to show that EU law reflected general principles of administrative law. The detailed analysis of supra-national administrative institutions was sacrificed in a magnum opus that aimed at laying the ground for a new field of law and mapping the mutual influences between national legal orders, on the one hand, and the Community legal order, on the other (Schwarze 1992 (2006), 1434). While some of the administrative institutions that would later emerge out of schemes of collaboration (namely, agencies) were far from being dominant at the time in which the book was written, it is nevertheless striking that Schwarze downplayed administrative collaboration as a distinct characteristic of EU law (also in the second edition: Schwarze 1992 (2006), cxii–cviii, clxix–clxxxi, ccxxiii). This observation does not detract from the major importance of his work in the field. Also because it was translated, he became the ‘indisputable pioneer’ of EU administrative law (e.g. Auby et Rochère 2007, 3; Harlow 2011, 445). His work illustrates well the interplay between legal scholars and the Court of Justice in setting down the ‘building blocks’ of the administrative law of the then Community (on the role of the Court, see Chiti 1991; Harlow 2011, 444–50).

26.3.2 Consolidation: Implicit Meta-Use of Comparison

Others followed suit, albeit adopting different approaches to the study of the EU’s administrative law and administrative institutions. The institutions created to carry out the EU administrative functions (almost absent in Schwarze’s work) gradually acquired centrestage in academic analysis, as administrative scholars sought to establish the technical foundations of EU administrative law beyond its general principles. They delimited the concepts and principles and characterized the techniques of a new field of law, in an effort of synthesis, solidification, and normative development. As a result, a new academic discipline progressively developed around the legal constructions and mechanisms ‘skillfully and meticulously designed’ to implement EU law, evolving as a ‘patchwork…of solutions incrementally discovered’ (Auby and de la Rochère 2007, 6, 19). Such patchwork easily escaped the systematization known in continental systems of administrative law. At the same time, the law that was emerging both impacted thereon and had features that administrative lawyers recognized as similar to national legal orders. Both factors prompted legal doctrine to seek the scientific systematization that could both stabilize existing law and ground future developments (Chiti 1999). For this purpose, legal scholars resorted to the vocabulary and concepts of national legal doctrine, while, at the same time, seeking to adjust the normative solutions resulting from this exercise to a rapidly evolving system. Comparison was thereby relegated to an implicit meta-use, shaping the different perspectives on how EU administrative law was best systematized, explained, and developed. How such scholarly effort developed will be mapped here briefly by reference to a selection of the main handbooks and treatises (leaving in the shade a wealth of rich literature that both preceded them and developed in parallel). To the extent that such volumes both attempt to analyse the law as it stands and develop new perspectives on the study of a discipline, they arguably provide a good general account of the evolution of the law that emerged to govern the EU administrative institutions.15

Mario Chiti and Guido Greco edited three comprehensive volumes in 1997 on general and special administrative law (preceded by Airoldi 1990). Various contributors identified in EU law some of the main doctrinal categories that hitherto had anchored national administrative law (administrative procedure, administrative organization, techniques of judicial review, liability); the book, nevertheless, included chapters that could have also featured in a standard handbook on EU institutional law. In addition to the system of administrative law that applied to the then Community, Chiti and Greco were concerned with the influence of this body of law in national administrative law. A second edition a decade later reflected already a different stage of development of EU administrative law, characterized by deeper integration between EU and national legal systems and a different degree of constitutional maturity, given the administrative law implications of the Charter of Fundamental Rights (namely, the right to good administration) and the ramifications of general principles of law for the organization and activity of, and controls over, the EU administration. Such developments did not hide the difficulties entailed in a dogmatic reconstruction of a system of principles and concepts suitable for the ‘new administrative law’; the editors noted, in fact, that the development of EU law tends escape systematic efforts (Chiti and Greco 2007, xii–xiii). These difficulties notwithstanding, Chiti noted that what had for a long time been considered ‘the utopia of the lawyers of integration’ had become a reality: an integrated administration, constitutionally framed by general principles and fundamental rights, had emerged (Chiti 2007, 415–17).

In the same decade, Paul Craig’s volume dedicated to EU administrative law set the firm foundations for an administrative law analysis of the EU in the English-speaking world. Drawing on administrative reforms that followed the fall of the Santer Commission in 1999, Craig identified centralized and shared management as modes through which Community policy is delivered (highlighting the role of executive agencies in assisting the Commission to implement Community programmes), analysed the various interactions between EU institutions and national administrations established via comitology and agencies, as well as the open method of coordination. Craig thus mapped the EU administrative institutions to which the principles of judicial review developed by the EU Courts (and by the European Ombudsman) apply (Craig 2006).16 Jean-Bernard Auby and Jacqueline Dutheil de la Rochère, in turn, delimited the legal corpus of EU administrative law by reference not only to the administrative law of the European Union (as applied to both EU bodies and national administrations implementing EU law), but also to its legal effects in national legal systems, the directions in which EU law was pulling national administrative law, and, in turn, how national administrative laws accommodated that influence (Auby and de la Rochère 2007).17 The part on administrative law of the EU is dedicated to the analysis of the Council and of the Commission (the EU institutions conventionally associated with the EU executive), administrative organization, forms of administrative action, administrative procedure, and principles of administrative law. In this book, these are the issues that delimit the object of blurred contours of EU administrative law.

These major works solidified the scientific grounds of EU administrative law and the study of the administrative institutions of the EU at a time both of change and of impasse. The fall of the Santer Commission brought administrative reform to the forefront of the political agenda and ultimately led to a new public management ethos visible, for instance, in the 2001 White Paper on Governance (Craig 2018, 36–55). The view expressed there was that a public-service-oriented EU administration ought to be anchored in openness, participation, accountability, effectiveness, and coherence—values that pointed a new direction for EU administrative law and its study. It spurred the development of EU executive and regulatory agencies and announced a reform of the existing comitology committees.18 The Charter of Fundamental Rights, proclaimed in 2000, gave potentially a subjective imprint to EU administrative law, with fundamental rights framing important aspects of administrative law. Even if a decade would go by before the Charter acquired a legally binding character, Article 41 enshrined a fundamental right to good administration (codifying previous case law), Article 42 the right to access documents, and Article 47 the right to an effective legal remedy. The Constitutional Treaty recognized the distinction between legislative and executive acts and set the constitutional foundations for the EU administration. Even though this Treaty was later rejected by the French and Dutch referenda, much of its content, including this distinction, eventually found its way to the Lisbon Treaty. If the EU administration had been hitherto somewhat ‘hidden’ (Azoulai 2009), it acquired a new prominence. As alluded to above, the handbooks on EU administrative law reflected this evolution. Hofmman, Türk, and Rowe, writing in 2011, started their volume from the premise of a EU integrated administration with the aim of examining the extent to which it meets standards of democratic accountability, drawing out general administrative law from policy-sector specific developments (in tune with the approach that Schwarze had initiated), and mapping ‘the law governing the public administration of the EU…its context, structure and institutions, competences and limits, relations and interaction, procedures, methods and controls’ (Hofmann, Türk, and Rowe 2011, 20, 21).

26.3.3 Maturity: Shift in the Role of Comparison

The function of EU administrative law became that of national administrative law, namely to ensure the efficiency of public action in the pursuance of public interests and protection of the rights and legally protected interests of private persons, albeit in a context of composite administrations inserted in webs of collaboration duties (Chiti 2007, 416). This was the arrival point that EU administrative law scholarship had sought, reflecting the work of the EU Court (since, at least, Schwarze 1992 (2006)). The ‘same ideology’ that Rivero had referred to—the liberal ideology—defined the rationale of EU administrative law both as a field of law shaped by the Court to regulate those acts of public authority, directed at constructing the internal market and the political union, that could be identified as fulfilling an administrative function, and as a field of scholarship. To a significant extent, scholars delimited the object of such endeavour by drawing on categories of national administrative law (administrative acts, contracts, liability, procedure), although the extent to which this was the case tended to reflect the national academic background of the author (the approaches of Craig and of Chiti and Greco, for instance, are quite different in this respect). Identifying such legal categories—encoding the material that EU law provided via implicit comparison—and drawing on administrative law principles enabled legal scholars to identify the harbingers of the administrative law of the EU, often elicited from the case law. The way in which the legal system that was thus being built transformed the administrative laws of the Members States was a discussion that (with exceptions) tended to remain largely a separate debate under the epithet of Europeanization of administrative law (even where featuring in handbooks, as in Auby and Rochère 2007 and 2014). Some highlighted that the competition and free market principles changed the ‘general interest’ (intérêt general) ethos of national administrative law (Auby and Rochère 2007, 15). Others argued that the main purpose of EU administrative law was the control of Member States (Shapiro 1999; Harlow 2011, 445). But, when analysing general doctrinal categories and principles, most stressed that EU administrative law had developed to protect the rights and legally protected interests of individuals, to steer the reasonable exercise of administrative power, and to subject it to apposite controls.

Comparative administrative law (somewhat scattered and implicit) at the service of integration assisted in the massive work of unveiling, studying, and systematizing the variety and intensity of EU public action that went much beyond that envisaged in the Treaty, as well as the relevance of the administrative institutions that emerged in the context of EU integration. But comparative administrative law as a tool to build EU administrative law had an important weakness: it drew largely on legal categories and principles that EU law itself was helping to transform. EU law contributed to breaking the separation between public authority and the market, and between public authority and society, that had anchored the paradigm of administrative law within the state and that, simultaneously, provided the grounds to develop EU administrative law. The disruptive effect that EU law had on the binary relationships between public authority and private persons, that had anchored the conventional paradigm of administrative law, was duly noted (Cassese 2001; Auby and Rochère 2007).19 Nevertheless, the doctrinal concern to develop the scientific categories of EU administrative law, as it were, by ‘transplanting’ national concepts appears to have prevailed over an analysis of the normative effects that the EU legal regimes were generating in the context of European integration, with fundamental impacts on the allocation of public authority, both among public and private entities. The fact that, in the emergence and consolidation periods, administrative legal scholars working on EU law sought to establish the existence of a body of law whose existence most EU and administrative law scholars contested may partially account for this precedence. Those normative effects tended to be accepted as a consequence of the need to ensure the effectiveness of EU law and the inevitability of displacing the state in the process of integration, and as a reason to further perfect EU administrative law. The way EU law empowered private persons against the state administrations and relied on their collaboration to advance integration was largely taken as a natural consequence of integration. EU administrative law, with its liberal ethos, was both a means to address these transformations and to support them, by bringing them in line with the core tenets of the rule of law.

This very construct—perhaps more porous than their national counterparts to extra-legal concepts—quickly became permeated by the principles of transparency, efficiency, participation, and accountability, leading to the development of procedural norms that could translate managerial demands into legal language and embody new promises of legitimacy of the exercise of public authority, under the heading of ‘good governance’. Incorporated into legal regimes that were transposed to, or directly applicable in, the legal orders of the Member States, much under the impulse of the Commission’s 2001 White Paper on Governance, these principles and norms also became part of the ‘droit commun européen’ that Jean Rivero envisaged in 1978. They expressed the evolution that administrative law experienced as well at the national level (largely by effect of EU law): the progressive repudiation of the models and categories of legal discourse anchored on the premise of unilateral exercise of public authority on behalf of a better representation of the reality of diffuse authority spread through various networks. The creation of models and categories deemed more suitable to tackle the complexity of government is more in tune with the schemes of collaboration and intermingling bureaucracies that remain characteristic of the EU’s administrative structures. But the ability of good governance principles to deliver on the promise of constraining the action of the EU institutions remains questionable (Harlow 2016). In particular, there remains a weak integration between the constitutional concerns of framing and taming the exercise of public authority, on the one hand, and the institutional practice of collaboration and diffuseness of public authority in the EU administrative sphere, on the other. The fact that qualitatively new patterns of interaction between the public and the private spheres, generated by the process of integration, were framed by legal concepts and categories that travelled, somewhat anachronistically, from national administrative law to EU law, may be significant in this regard.

In this phase of maturity, the role of comparative law shifted. As the Lisbon Treaty appeared somewhat to overcome the thin constitutional foundations of EU administrative law, and as general principles of both jurisprudential and managerial origin provided underpinning for a still-unstable building, comparative law appeared now to gain primarily an analytical function, within a system already built, rather than a structural normative function, which it has, to some extent, already realized. If one may argue that the convergence process only reinforces the importance of comparative law, its role is to increase learning on how EU law issues are dealt with by different jurisdictions and understanding on how national laws may still influence or condition EU law (Caranta 2009). From the perspective of convergence (prevailing hitherto), its role is no longer to set the foundations of the administrative rule of law in the EU. Even a refinement role in this regard may be limited by resorting to comparison. Indeed, one may question whether the reduction of the autonomy of national administrative laws as self-standing bodies of law (Chiti 2016, 583) might have not eroded the ability of national administrative laws to function as a rich repository of normative solutions. One should bear in mind that comparison also inheres in administrative practice. National administrations themselves are confronted with the legal regimes with which they may compete in the context of supra-national and trans-national administrative institutions (Chiti 2013, 74); and courts with different solutions provided by the counterparts of EU legal problems. In this vein, comparison contributes to further transforming or adjusting the system from within, less with a role of foundational construction than that of sharpening the legal techniques that have been built to bridge the gap between legal principles and legal problems (Rivero 1978, 391). While the value of comparative law for purposes of critical evaluation continues to be acknowledged (e.g. Hofmann, Rowe, and Turk 2011, 20–1), it may be unlikely that the normative yardstick for such critical evaluation can still be found within the contemporary administrative law systems and of their governance practices. In order to retain its critical function, comparison may need to be coupled with sources from other historical periods when administrative law emerged and underwent fundamental changes, with political theory that explores and unveils the ideological foundations that shape implicitly the prevailing approaches to concepts, principles, and techniques, or with sociological analyses that account for how norms circulate. Hitherto, such combined approaches have been absent in EU administrative law.

26.4 EU Administrative Law: Constitutionalization, Codification, Crisis

The Lisbon Treaty marked the beginning of a new phase, which most EU administrative law scholars embraced with enthusiasm (even if cautious with regard to the difficulties that some changes could pose, such as the distinction between delegated and implementing acts). If ‘it is in the Constitution that administrative law finds its headings’ (Rivero 1978), the quest by EU administrative law scholars for ‘legal clarity and normative precision’ regarding the constitutional foundations of the EU administrative system appeared finally to have found solid ground in the Treaties and in the Charter of Fundamental Rights, beyond the case law of the Courts (Ruffert 2017, 667, 670, 675). The main principles embodying an ideal of good administration were given the status of a binding fundamental right, building on previous case law;20 a new legal basis evidenced the need to ensure ‘an open, efficient and independent administration’ (Nieto 2012; Craig 2013);21 administrative cooperation was finally acknowledged in the Treaty, as was the model of executive federalism.22

Such explicit constitutional foundations gave another impulse to EU administrative law scholarship, concerned with the liberal credentials of the EU regulatory state (Chiti 2013, 83–5) and optimistic regarding the ability of procedural principles to realize the constitutional promises of the Lisbon Treaty (e.g. Curtin, Hofmann, and Mendes 2013). The discussions on a consolidation project in the form of a law on the administrative procedure, which had been for long regarded as premature (Schwarze 1992 (2006), 1453–5; Harlow 1996), gained a new momentum (Galetta et al 2016). The commitment to building a body of law consonant with liberal tenets focused academic efforts on the remaining gaps, to be filled by resorting to procedural principles and fine tuning mechanisms of control. That was, in part, the purpose of the ‘Model Rules on EU Administrative Procedure’, proposed by a group of scholars with a view to overcoming, to the extent possible and desirable, the fragmentation of procedural rules across policy sectors and to proposing common rules that could both consolidate the rights and duties of public bodies and individuals and serve as a reference to future legislation (among others, Galletta et al 2016). Such work was both a sign of maturity of the body of law that had developed to rule the administrative institutions of the EU and the culmination of a decades-long scholarly effort that, building on judicial and legislative advances, has been premised on convergence, on the rule of law, and on the effectiveness of the administrative processes required to give effect to EU law.

This work intersected with the political process. The European Parliament, having acknowledged the potential of a general law on the administrative procedure to provide clarity regarding the rights of private persons and to structure an otherwise scattered body of legal rules, drafted a legislative proposal and requested the Commission to initiate the corresponding legislative procedure.23 But this unprecedented step—it was the first time that the European Parliament went as far as actually proposing a draft regulation, in addition to requesting the initiation of a legislative procedure—met institutional resistance. The Commission’s refusal to proceed, more than a rejection of a specific proposal, is arguably an indication of a deeper trait of EU administrative law: notwithstanding its liberal foundations, it remains deeply functional, guided by the integrationist ethos that has shaped it since the beginning. The argument made here is not that the blockage of one legislative initiative can amount to denying the legal relevance of those constitutional foundations. These are anchored to a significant extent in a long-lasting process of judicial development of general principles that are, undoubtedly, of normative relevance also for future legal developments. But just as the normative indications one can draw from the treaties and case law can express the state of development of EU administrative law, so too do institutional practices. At least at present, the relationships between the EU administration and private persons, and between the exercise of public authority and its control, do not appear capable of being shaped by general legal regimes detached from the functional purposes of integration. The lack of institutional support to the European Parliament’s proposal show as much. It is noteworthy that this proposal is minimal in many respects: it carefully avoids contentious issues, codifies case law and legal norms scattered in legislation, and aims at making visible the already existing links between EU administrative procedure and the constitutional principles that bind the EU administration. Overall, the liberal foundations of EU administrative law, as similar as they are to those of national administrative law, are perhaps not as developed as EU administrative law scholarship tends to assume (Chiti 2016, 588), or at least, do not seem to be able to sustain a similar trajectory.

The entering into force of the Lisbon Treaty coincided with the various crises that beset the EU in tidal surges. These led to reforms that largely strengthened the role of EU administrative institutions, chiefly of EU agencies, in complex processes of coordination with national administrations (financial regulation, border control, asylum). The period that has elapsed since 2009 has shown clearly the malleability of the EU administrative institutions, adjusting to a new constitutional framework (the comitology committees) and to a new socio-economic context. Such context both facilitated the creation of yet a ‘new generation’ of agencies in the financial sector, accompanied by yet another complex web of ‘intermingling bureaucracies’ (Pizzolla 2018), and, simultaneously, shook the constitutional premises on which agencies had stood hitherto (Saurer 2017).24 The shift of administrative functions, in highly sensitive policy areas, from Member States to the EU institutions and agencies, and the strengthening of administrative collaboration and operational capacity (e.g. Ritleng 2017), combined with the unprecedented challenges to the liberal-democratic foundations of the EU polity, are significant developments which require critical reflection on the doctrinal categories and principles that have been developed hitherto to govern the supranational and transnational administrative institutions of the EU. The shifts in the allocation of public power, among both public and private actors, that the process of EU integration has facilitated—assisted by administrative law—may require a reassessment of how such doctrinal categories shape the relationships between society and the administrative institutions of the state and of the EU, and of the extent to which they serve to frame and categorize reality in a way that can be consonant with the liberal and social values that the EU legal system purports to uphold. At the same time, the tensions between functionalism and liberal-democratic principles, and the interactions between managerial principles and general principles of administrative law, are consequential in shaping the EU administrative institutions and the law that governs them. Harlow’s critique of the integration ethos of EU administrative law is perhaps more relevant today than a decade ago, as the drive towards convergence has weakened (Harlow 2011, 463–4; Harlow and Rawlings 2014, 9). But the pluralist alternative, where diversity co-exists with convergence, via EU soft law that allows adaptability to national, regional, and local conditions, and is controlled via accountability networks, is yet to fulfil its promises of strengthened legitimacy and inclusiveness.
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3 See, further, Section 26.2.
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Chapter 27

Rule-making Regimes in the Modern State


Kevin M Stack




The rise of rule-making follows the rise of the modern state. With industrialization, the state shed its image as a mere night-watchman and took a more active role in managing the market, labour, education, transportation, communication, energy, social relations, and public health. Rule-making followed along. Rule-making allows the state to create binding, prospective, and general norms—laws that are legislative in character—outside the glare, time constraints, and bargaining costs of law-making in the legislature. With expanding responsibilities of the state, and the corresponding pressure on legislative time, legislatures have found advantage in authorizing executive officials and members of agencies to issue rules, variously called ‘secondary,’ ‘subordinate’, or ‘delegated’ legislation, or simply ‘rules,’ and ‘regulations.’

While similar forces propelled a rise of rule-making in many modern legal systems, legal regimes governing rule-making differ widely. They adopt different processes for issuing rules. They subject rules to different kinds of screening within the executive. They subject rules to different levels of judicial scrutiny. They utilize different means of legislative oversight. Perhaps most importantly, rule-making triggers very different levels of consternation. On these and other dimensions, the contrast between the US and the UK is particularly sharp. In the US, anxieties over rule-making run high. Perennial fulminations against red tape, bureaucratic overreach, and unaccountable law-making are often directed, expressly or by implication, at rule-makers and the rules they issue. Rule-makers in the US must comply with a thicket of process requirements and probing executive branch scrutiny; rules then face relatively demanding judicial review. In the UK, secondary legislation has been an occasional flashpoint of concern, but not a foil for contesting visions of the state. Rule-making process is much less demanding, and regulations face less stringent review in the courts. Given the functionally similar roles that regulations play in the UK and US, why are they perceived and governed so differently?

This chapter contrasts rule-making regimes in the UK and the US with the aim of isolating a set of principles that explain the differences in their respective regimes, suggesting a basic typology for further comparative analysis. The chapter first charts the development of the current rule-making regimes in the UK and US by addressing the constitutional status of rule-making, the drafting of regulations, processes for engaging the public in rule-making, legislative scrutiny, judicial scrutiny, and the interpretation of regulations. It then argues that the best explanation relies on structural features of these legal systems. The consolidation of power in the UK, with ministers issuing rules selected from the elected members of the governing coalition of Parliament, makes UK secondary legislation issued by those ministers more a convenience than threat to Parliament or constitutional principles (Cane 2016, 310–11).While the UK has established legislative committees devoted to scrutiny of regulations, given the tight alignment between the executive and Parliament, it is no surprise that parliamentary scrutiny rarely yields substantive objections or revisions. In the US, the formal separation of administrative actors from the Congress increases Congress’s monitoring cost; Congress cannot assume that its leadership’s preferences track those of the rule-makers. At the same time, the heads of US agencies are not directly elected, and often exercise substantial autonomy from the President’s priorities. These factors—the potential gap between congressional and agency views on policy, the lack of electoral accountability of agency heads, and their relative insulation from the President—help to explain the development of the greater procedural requirements, centralized executive supervision, and heightened standards of judicial review in the US. In the US, deliberation, participatory processes, technical expertise, and heightened judicial scrutiny must substitute for the direct political accountability of rule-makers in the UK (Pünder 2009, 371).

This contrast isolates a set of principles for further comparative analysis. It suggests that the electoral accountability of rule-makers is inversely related to the extent of rule-making process and the stringency of judicial scrutiny of administrative rules. Closely related, it also reveals that the greater the independence of rule-makers from the elected executive, the more the elected executive will invest in structural mechanisms of oversight. Despite the attention formal modes of legislative scrutiny receive, formal legislative controls over regulations (such as overriding negating regulations) are infrequently used modes of control regardless of the accountability of the rule-makers. Finally, where rule-makers have electoral accountability, rule-making will be a subject of incremental reforms and policing of occasional abuses, not challenges to its existence—nor will regulations serve as a proxy for challenges to the scope of the state. These principles thus suggest a basic typology. On the one hand, where the rule-makers are directly elected (type I), the pressure towards more process and stricter judicial review will be weak; rule-making’s legitimacy will largely be a matter of the underlying legitimacy of legislative process that authorizes it and the elections that put ministers in power. On the other hand, where there are attenuated connections between the rule-makers and the electorate (type II), other resources of the legal system—rule of law values, participation values, technocratic merits, probing judicial review, and generally oversight by those politically accountable—are required to ground the legitimacy of rules. While few rule-making regimes will fit exactly within these types, how they match and differ provides a useful lens for analysis.

27.1 Administrative Regulations—Definition and Scope

Rules or regulations are legislative in character. They are binding, general, and prospective. They are frequently called, as a class, secondary legislation, delegated legislation, quasi-legislation, and tertiary legislation. Whereas primary legislation is issued through the normal legislative process, secondary legislation is issued by administrative or executive bodies.1 In the US, secondary legislation is generally referred to as legislative rules or regulations. At the national level in the UK, these rules are called statutory instruments.

This chapter’s focus on legislative or hard rules (which, after this definition section, will be referred to simply as rules or regulations) excludes a variety of soft rules, guidance, interpretive rules, and policy statements. Soft rules may provide general and prospective guidance about the law and means of complying with it, but they do not purport to create binding legal obligations for those they address. While soft rules provide vital sources of counsel within the modern regulatory state, hard rules contain the lion’s share of the most significant policies issued outside of primary legislation and remain the most durable forms of secondary legislation.

In the US, primary legislation must authorize administrative agencies to issue rules. The agency literally has no power to act unless and until authorized by legislation.2 In the UK, power to issue rules may be either found in statute or, less frequently today, in prerogative powers of the executive (Cane 2016, 273).

The volume of secondary legislation far exceeds comparable measures of primary legislation in both the UK3 and US,4 and in other legal systems. More rules of primary conduct—rules that govern the behaviour of private parties—are issued through rule-making processes than are enacted by the legislature. Secondary legislation is a central part of legislative rule-making in the UK, US, and beyond.

27.2 Rule-making’s Constitutional Status

Rule-making has a well-established constitutional status in both the US and UK but based on very different constitutional ideas; as a result, it prompts different types of constitutional concerns.

In the UK, the constitutional grounding for rule-making is straightforward. Parliament’s constitutional sovereignty includes a power to authorize others to issue rules and regulations that are legislative in character, and there is no general constitutional limit on delegation. Moreover, the executive retains prerogative powers to issue legislation, so the British understanding of separation of governmental powers does not see the power to legislate as indefeasibly granted to Parliament alone. As a result, constitutional objections to delegated legislation pertain not to its existence, but rather to particular practices. For instance, so called ‘Henry VIII clauses’, provisions which authorize executive officials to amend or even repeal aspects of primary legislation, have long raised constitutional objections (Barber and Young 2003, 114; House of Lords Report 2018, paragraph 67). A select committee of the House of Lords recently objected to the creation of criminal offences or establishing of public bodies through delegated powers (House of Lords Report, paragraph 16), and also objected on constitutional grounds to legislation that seeks delegation ‘simply because substantive policy decision[s] have not yet been taken’ (ibid). The failure to provide participation rights can also offend, as Andrew Edgar argues, basic norms of transparency of government decision making (Edgar 2017). These challenges raise serious issues with particular practices, but do not contest delegated legislation’s very constitutional existence.

In the US, the constitutional basis of rule-making is also settled but on more fragile grounds. The US doctrine of separation of powers has been repeatedly pressed to provide an account of how rules and regulations, concededly legislative in character, may be issued by officers of the executive branch. Since the earliest days of the republic through to the present day, the US Supreme Court has fashioned doctrines that leave a wide margin for executive officers to avoid the conclusion that the executive was impermissibly exercising legislative power. As early as 1825, Chief Justice John Marshall, writing for the Supreme Court, recognized that while the ‘legislature makes, the executive executes, and the judiciary construes the law’ the ‘maker of the law may commit something to the discretion of the other departments, and the precise boundary of this power is a subject of delicate and difficult inquiry, into which a Court will not enter unnecessarily’.5

Reflecting this caution, the Supreme Court developed a series of legal fictions to protect rule-making. In the late nineteenth and early twentieth centuries, the Supreme Court upheld many statutes on a contingency theory of delegation. On this view, the ‘legislature cannot delegate its power to make law’, though it can ‘make a law to delegate a power to determine some fact or state of things upon which the law makes, or intents to make, its own action depend’.6 So long as the legislation stated a triggering contingency—for instance, if the President ‘deem[ed]’ that tariff-free trade with a country would be ‘reciprocally unequal and unreasonable’7—the statute could freely permit the President or other executive official to issue regulations without understanding those regulations as an exercise of legislative power. The contingency theory, from its start, required believing ‘counterfactually that whether a tariff is “unreasonable” is a question of fact rather than a political judgment’ (Mashaw 1997, 132). While the Court would require that the executive official publically state the contingency finding,8 the Court exercised little scrutiny over how much discretion was afforded by the statute’s stated contingency, expressly permitting contingencies under increasingly broad standards such as whether the tariffs were ‘unjust, unreasonable, unjustly discriminatory or unduly preferential’.9

The Supreme Court recognized it needed some constraining standard for the stated contingencies, and in 1928, it required that Congress ‘shall lay down by legislative act an intelligible principle to which the person or body authorized’ to act must conform.10 Using this new ‘intelligible principle’ test, the Supreme Court struck down two pieces of New Deal legislation, including a broad grant of authority to develop codes of ‘fair competition’ ranging over the entire economy,11 and a standardless delegation to the President to prohibit the transportation of oil extracted in violation of state law.12 After these two cases, the focus of constitutional doctrine shifted from express consideration of a contingency to near exclusive focus on whether the act included some ‘intelligible principle…to which the person or body authorized to [act] is directed to conform’.13 But the Supreme Court, by its own admission, has been extremely generous in evaluating what counts as an ‘intelligible principle’, upholding statutes authorizing regulation ‘in the public interest’,14 on the ground that it has ‘almost never felt qualified to second-guess Congress regarding the permissible degree of policy judgment that can be left to those executing or applying the law’.15 The existence, if not the enforcement, of the intelligible principle doctrine setting an outside limit on constitutional delegation underpins the constitutionality of rule-making. Doctrinally and formally, rule-making is understood to be an exercise of executive authority because the rule-maker is viewed as executing the statute in conformance with the ‘intelligible principle’.16 But given that the Supreme Court has only ever invalidated two statutes as lacking such a principle, rule-making remains in an awkward position: it is practically well-accepted in the constitutional scheme despite the fact that its constitutional status rests upon a fiction of statutory constraint.

These contrasting understandings of rule-making’s constitutional foundations funnel legal and political evaluation in different directions. In the US, the existence of a constitutional limit, even if unenforced, still inspires the hopes of adversaries to the growth of the modern state. In the UK, worries about the shift of power from Parliament to the executive are expressed in policy terms or objections to particular practices of delegation, not legal challenges to the legislature’s power to confer authority.

27.3 Drafting Regulations and Executive Scrutiny

In both the UK and US, lawyers and policy staff draft regulations at the departmental or agency level. In the UK, inter-departmental review is informal, driven by topical needs, whereas in the US centralized executive review is highly structured, and required for all significant regulations (issued by non-independent agencies).17

The UK has a long history of professional drafting of primary legislation by the Office of Parliamentary Counsel. The Office of Parliamentary Counsel, however, does not draft regulations as they do in some countries, including Australia (Pearce and Argument 2017). Rather, various departments draft their own regulations. The 1932 Donoughmore Committee Report 1932, though generally supportive of the important role of secondary legislation, called attention to the uneven quality of regulatory drafting. The Committee suggested that the quality of drafting in the departments may account for legal problems arising with regulations (Donoughmore Report 1932, 49–50). The Committee urged action, either by increasing the Parliamentary Counsel’s involvement, or by devoting more personnel resources to drafting at the agency level.

Edward Page’s detailed study of delegated legislation shows that decentralization of drafting remains the norm (Page 2001). Within the department, a civil servant or team of civil servants develops a plan for the regulation, often after informal consultation with the minister and other departments (Page 2001, 105–7). The plan, once formulated, is embodied in a relatively formal set of instructions to the legal office within the department (Page 2001, 116). In the drafting process, administrators and lawyers engage in significant back-and-forth, with little indication that the work between the administrator and lawyers is contentious or the site of a clash between different perspectives (Page 2001, 111). Administrators frequently consult other sections within the same department, and with other departments, sometimes based on long-standing agreements to consult on issues arising repeatedly (Page 2001, 108). Because the basic substance of the regulation has already obtained the minister’s approval (or for non-national regulations does not need it), Page found that the development of regulations ‘generally falls to officials often at relatively junior levels in the civil service hierarchy, without much direct intervention from superiors’ (Page 2001, 126).

With the global rise of forms of regulatory impact analysis, including cost-benefit analysis, by the mid-1990s, departments in the UK conducted compliance cost assessments (CCA) for their regulations and required ministerial sign-off and publication of these assessments prior to the agency engaging in any public consultation, as well as collective ministerial approval of the assessment before presentation to Parliament (Better Regulation Unit 1997, 67). While impact assessments receive review at the ministerial level, their main purpose appears to be prophylactic; there is little evidence that ministers become involved in modifying draft regulations, or that the central regulatory policy committee has an effective veto on any portions of an agency regulation. The process does not function as a vehicle for institutional control but rather provides a focus for collective evaluation of the draft regulation based on its impacts.

In the US, the drafting of proposed and final rules occurs within a dense network of inputs from agency leaders, other agencies, directions from the Office of Information and Regulatory Affairs (OIRA), a part of the executive office of the President within the Office of Management and Budget (OMB), and informal contacts from private parties and advocacy groups. While the drafting of a proposed rule may ultimately fall to a small team of policy and legal counsel, the formulation of draft regulations involves extensive and repeated disclosure, discussion, and accommodation on increasingly specific issues to governmental and non-government stakeholders, frequently prior to issuing the notice of proposed rule-making (Kerwin and Furlong 2011; Lubbers, 2012). Agencies have well-established internal structures for obtaining review of draft and final regulations by the heads of agencies and those working closely with them.

While the drafting of regulations in both the UK and US appears at the department or agency level, often as a result of significant inter-agency dialogue, the US President exerts extensive monitoring through formal structures, a set of institutional controls that seem unnecessary when elected ministers issue regulations. In the US, these institutions for centralized executive scrutiny regulations came to prominence in the 1980s when Presidents Carter and Reagan issued executive orders subjecting executive branch agencies (but not independent agencies) to review of their draft and final regulations for compliance with cost-benefit calculations. President Reagan issued an executive order formalizing review of significant regulations within the OMB. President Clinton then significantly amended this regulatory review executive order, which has been maintained but for a few deviations since then. Throughout this period, OIRA has formally reviewed significant regulations (those with impacts of $100 million or more or otherwise raising important issues) from non-independent agencies through requirements that agencies submit extensive documentation of the impacts of their rules as well as statements of how they are consistent with presidential priorities. OIRA also reviews planned regulatory activity, through planning reports, from independent as well as executive agencies. Regulatory impact review has become—and perhaps was from its inception—a significant tool for presidential oversight of agency rule-making.

27.4 Rule-making Process and Participation

The regime of departmental rule-making in the UK has important similarities to the rule-making regime in the US prior to the enactment of the Administrative Procedure Act (APA) in 1946. To see this, first consider the evolution of the rule-making process in the US. In the nineteenth century, federal rule-making had no regular procedures, and federal statutes imposed no requirements of consultation with outside groups (Attorney General 1941, 102). By the early decades of the twentieth century, agencies ranging from the Federal Reserve to the Securities Exchange Commission (SEC) and the Federal Communications Commission (FCC), regularly consulted with outside parties in their rule-making proceedings (ibid, 103). This consulting practice prompted the development of temporary or permanent advisory committees with industry representatives (ibid, 103). Some agencies also began to hold conferences with interested parties, facilitating a back-and-forth exchange about proposals. For instance, the Federal Reserve System held consultations and conferences, both for interested parties and the public, through the American Bankers’ Association and thirteen Federal Reserve banks, with replies generated in response to letters of the Board (ibid, 104). The SEC, FCC, Bureau of Motor Carriers, and Bureau of Marine Inspection and Navigation all engaged in targeted consultation with industry representatives (ibid, 104–5).

At the same time that agency consultation practices were becoming more regularized, several agencies began to hold public hearings as part of their rule-making process, sometimes in response to statutory requirements and other times on their own initiative. In the 1930s, Congress began to require hearings for important matters before the Food and Drug Administration, as well as for a variety of competitive practices (ibid, 106). When the consequences and stakes of a rule-making were clear for particular parties, agencies frequently treated the hearings as adversarial. In adversarial hearings, information submitted to the agency would be public, allowing all parties to respond, and cross-examination was allowed (ibid, 109). A collection of statutes, including the Fair Labor Standards Act, and Food, Drug, and Cosmetic Act, required adversarial hearings on some rule-making matters.

The provisions of the APA formalized these practices into two tracks: so called formal rule-making and informal (or notice-and-comment) rule-making. Triggered by statutory requirements that the rule-making be resolved ‘after opportunity for an agency hearing’,18 or words to similar effect, formal rule-making is the successor of adversarial hearings. The expense and delay of these proceedings, already evident in the 1930s, has effectively eliminated them from current federal practice. As defined in the APA, notice-and-comment rule-making formalizes the process of consultation and conferences pioneered by agencies in the early twentieth century, but requires publication of the proposal for public participation.

In view of the volume and diversity of rules issued through notice-and-comment, the APA’s provisions are breathtakingly simple.19 First, APA section 553 requires publication of a ‘[g]eneral notice of proposed rulemaking’ in the Federal Register, including the time and nature of the proceeding, the legal basis for it, and the terms of the rule or substance of issues involved.20 Second, after publication of that required notice, the agency ‘shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments’.21 Third, after consideration of these comments, ‘the agency shall incorporate in the rules adopted a concise and general statement of their basis and purpose’.22 The APA authorizes courts to review agencies’ compliance with these procedures.23

This procedural structure was originally conceived and justified in largely rationalist terms. Because administrative agency officials are not subject to direct electoral control, the rule-making process should be, in the words of the influential 1941 Final Report to the Attorney General on Administrative Procedure, ‘adapted to eliciting, far more systematically and specifically than a legislature can achieve, the information, facts and probabilities which are necessary to fair and intelligent action’ (ibid, 102). At the same time, public participation protects private interests against unfairness. In this regard, the procedures sought would provide ‘all persons affected [with the opportunity to] present their views, the facts within their knowledge, and the dangers and benefits of alternative courses of action’,24 to assist the agency in ‘learn[ing] the frequently clashing viewpoints of those whom its regulations will affect’.25

A significant part of the story of administrative law in the US over the past half century has been the way in which courts have elaborated these basic provisions. What has resulted is a bifurcated structure in which there are virtually no process controls prior to the agency’s announcement of a proposed rule, and then an increasingly ‘judicialized’ process once notice-and-comment has been initiated. One culprit in this development is the doctrine under which courts require a close connection between the rule proposed and the ultimate rule adopted. The final rule must be a ‘logical outgrowth’ of the proposal or the agency must start the notice process again.26 This provides a separate set of incentives for agencies to invest heavily in their initial proposals, because the cost of significantly changing them in the notice process is extremely high in terms of time and resources (Beermann Lawson 2007, 894; Wagner 2016, 114–20). The consequence is that the basis for the agency’s decision in rule-making must be a subset of what it has disclosed for consultation and argument, just as a judicial decision must be based on the record disclosed for evaluation by the parties (Beermann and Lawson 2007, 895). While there is no requirement of oral examination or hearings in a notice-and-comment proceeding, these doctrines otherwise make the publicity demands of a judicial tribunal—decision based on evidence presented and subject to adversarial critique—nearly applicable in the notice-and-comment process.

Occasionally judicial decisions have asserted the need to resist these impulses to judicialize the notice-and-comment process and instead sought to hew more closely to the APA’s text.27 But the overall trend is unmistakably in the direction of greater procedural protections, in which courts ‘align the fact-gathering and reasoned-giving of administrative [rule-making] processes more with the judicialized techniques of agency adjudication’ (Mashaw 1990, 276). These protections, once established, have a tenacious hold. The procedural protections of a judicial model of decision continue to occupy a central place in understandings of what constitutes fair process. Today, many of the most important contacts with the agency are prior to the notice-and-comment process, and few would say that the notice-and-comment process is working well as a means of giving the agency high-quality information that it did not otherwise have. Perhaps in response to the increased procedural and analytic demands of notice-and-comment rule-making, many US agencies are simply not following the APA’s requirements, either in the initial issuance of rules (O’Connell 2008, 930–1) or when they revise their rules (Wagner et al 2017, 211).

The story of process requirements in the UK is nearly the inverse of that in the US. While the 1893 Rules Publication Act had required publication of a notice of the proposed rule, no requirement for pre-issuance publication of the proposal was included in the Statutory Instruments Act of 1946 which superseded the 1893 Act (Cane 2016, 289–90). Today there is no general requirement for consultation, though many statutes granting rule-making power require it (Cane 2016, 290), and decisions uniquely affecting individuals trigger more process (Edgar 2017, 6). But consultation practice is directed towards providing the agency needed information and allowing stakeholders a chance to participate. A case study of rule-makings by the Office of Telecommunications and the Office of Gas and Electricity Markets provides a nice illustration. The case study found that these agencies voluntarily provided extensive disclosure and consultation in their rule-making processes (Reiss 2010, 376–8). These included publication of a consultation document, several rounds of consultation with stakeholders, public hearings, provision of information to those who sought it, and agency responses to comments submitted by stakeholders (ibid). A remark by a senior official involved in these processes sums up the aims of this consultation: ‘The essence of regulation is consultation and transparency. It is not good being a single regulator and doing things like that [snapping figures to indicate acting unilaterally]. You have to make sure that interest groups, companies, citizens, consumer bodies and indeed ministers are all consulted’ (Reiss 2010, 377). More generally, in a 2001 survey of interest groups, roughly half reported that they get notice of the basic issues to be addressed by statutory instruments before they were published, and fewer than 15 percent were never or rarely consulted (Page 2001, 141). The same study revealed that 81 percent of respondents concluded that persistence in making an objection in consultation produces the desired result ‘most’ or ‘some of the time’ (Page 2001, 143).

The apparent satisfaction with consultation may reflect compliance with the government’s official guidance on consultation, beginning with a Code of Practice on Written Consultation effective in 2001, supplanted in 2008, with a Code of Practice on Consultation,28 replaced in 2012 with Consultation Principles: Guidance.29 The current Consultation Principles, while acknowledging how different processes will be appropriate to different policies, go quite far in the direction of disclosure and demonstrated responsiveness. As to disclosure, the Principles state that ‘[e]very effort should be made to make available the Government’s evidence base at an early stage to enable contestability and challenge’ (Consultation Principles 1–2). Government bodies should also be ‘able to demonstrate that they have considered who needs to be consulted’ (Consultation Principles, 3). Interestingly, policy-makers are advised to be transparent about the purposes of the consultation, making clear what issues are open to change and which are already decided (Consultation Principles, 2). Policy-makers also ‘should explain what responses they have received and how they have been used in formulating the policy’ (Consultation Principles, 3). In the UK, while the trend is towards more deliberative process and formality (Edgar 2017, 6), rule-making is still a long way from judicialization of the notice-and-comment process. In the UK, the focus remains on using the process to provide agencies with useful information as opposed to honouring the almost trial-like rights of participation without attention to the quality of information the formal process generates.

27.5 Legislative Scrutiny

The practice of legislative scrutiny in the UK and US is more similar than the stark differences in their institutional structures might suggest. In both cases, legislative scrutiny is a relatively weak check on rule-making. In both cases, it occurs primarily through informal negotiations between members of the legislature and the rule-makers or in review by legislative committees of completed rules, but not, except in exceedingly rare cases, through full legislative review of the merits of rules.

Tracing the history of legislative scrutiny of administrative regulations in the US, one conventional view is that 1983 marks an important dividing line. In 1983, in INS v. Chadha,30 the US Supreme Court declared that the ‘legislative veto’, a legislative scrutiny device which authorized a single house of Congress to disapprove executive actions, violated separation of powers.31 While Congress expressed strong discontent at the time of the decision, and has been recalcitrant in complying with it, the actual effect of the legislative veto during its constitutional lifetime was relatively modest. Legislative veto provisions began appearing in individual statutes in 1932,32 and in 1972, Congress included provisions subjecting agency rule-making to legislative vetoes. By the time of the Chadha decision, close to 200 statutes had some form of veto provision. Congress, however, actually vetoed an executive action only 225 times between 1932 and 1983, and vetoed an administrative rule less than twenty times (Kaeding and Stack 2015, 1274).

This relatively small number of formal vetoes does not imply that the veto was ineffectual as a tool of oversight. Rather ‘the threat of a veto may have been so effective in inducing agencies to conform to Congress’s wishes that Congress rarely needed to resort to invoking the actual veto’ (ibid). As the leading qualitative study of the legislative veto finds, the most effective legislative review occurred through committee or staff negotiations with regulators, so much so that ‘the power to review was really exercised by congressional committees and their staffs, rather than either house as a whole’ (Bruff and Gelhorn 1977, 1417). The real impact, then, of the invalidation of the legislative veto was to reduce the negotiating position of members of Congress in relation to rule-makers. But even without the legislative veto, agency rule-makers retain many incentives to attend to congressional preferences, whether simply avoiding time-consuming hearings and requests for information or threats to reduce their budgets.

The enactment of the Congressional Review Act (CRA) in 199633 introduced a new formal mechanism for Congress to disapprove of agency rules within a designated period, by allowing a joint resolution of both houses, signed by the President, to override a rule, and purporting to prohibit the agency from issuing another similar rule without additional authorization.34 Because of the CRA’s timing provisions and requirement that the joint resolution be signed by the President, scholars had long correctly posited that the review mechanism was ‘likely to be effective only when a rule has been adopted shortly before a new President takes office, in political circumstances supporting disapproval of the rule’ (Strauss 2016, 52). True to that prediction, prior to the Trump administration, the CRA had been only invoked once (in 2001). In contrast, President Trump signed sixteen joint resolutions repealing administrative rules issued during President Obama’s administration. As a result, it is fair to say that legislative scrutiny in the US has been primarily exercised through committee-level or even individual member level negotiations—except in those instances where a new President enjoys unified government (with both houses of the Congress and President from the same party) and represents a stark contrast with the prior administration. While Congress has found review provisions useful in the past, they are not seen as a necessary feature of the legislature’s decision to hand over rule-making power to an agency.

In the UK, legislative veto provisions remain on the books and have a more prominent place in the understanding of delegated legislation but are rarely used. In the UK, statutory authorization to create regulations may impose a requirement that the regulation be presented to Parliament, often but not always to both houses (Cane 2016, 292; Kelley 2016). Sometimes the statute requires affirmative approval by resolution of one or both houses, and other times, provides that the regulation will come into effect only after it has been laid before Parliament if there is no objection from either or both houses. Statutes may even provide for drafts to be presented to Parliament, allowing a time frame for parliamentary amendments (Cane 2016, 292). There is no requirement for parliamentary scrutiny, and many (a majority by most estimations) statutory instruments are not required to be subject to a parliamentary scrutiny procedure.

The Houses of Parliament have disapproved or annulled statutory instruments with no greater frequency than the legislative veto was invoked in the US Congress. According to a 2018 report by the House of Lords, just sixteen statutory instruments out of over 169,000 (.01 percent) have been disapproved since 1950, eleven by the House of Commons and five by the House of Lords (House of Lords Report, paragraph 107). The exceedingly low incidence of formal override by either house does not, however, capture the full effect of the scrutiny process. For those statutory instruments that are subject to scrutiny, the vast majority are subject to technical or legality scrutiny (Page 2001, 158). This scrutiny, conducted by the Joint Committee on Statutory Instruments (JCSI), examines the source of statutory power for the regulation, as well as its internal consistency and clarity (ibid, 157). Many fewer regulations are subject to scrutiny on the merits; merits scrutiny is conducted by substantive committees (ibid, 157). The work of the JSCI involves examining the statutory instrument and parent legislation, determining whether to ask a question about the instrument to the department based on a legality concern; if the department reply is not adequate, it will then be reported to the Committee as a whole to make a formal objection to the department (ibid, 161). The JCSI reports that fewer than 10 percent result in a report from the Committee to the department (ibid, 161). Despite the low percentage of requests for changes, lawyers drafting statutory instruments strive to avoid the attention of the JCSI, which they do in part by piecing together the reports of the JCSI to discern its common sources of objection—its common law (ibid, 163–4). Page concludes that ‘the main impact of the JCSI is on the lawyers who want to avoid having one of their own drafts reported. In this regard, the impact of the JCSI appears to be closer to the technical aspects of scrutiny by the executive branch (through OIRA) in the US than any congressional review.

Among the small number of statutory instruments subject to merits review and even smaller percentage that actually prompts debate, fewer still prompt a divided vote on the floor of either House of Parliament (ibid, 169). Where there is strong party discipline, the executive has effective control over the legislature. As a result, the prospect of the House of Commons objecting to its own party’s statutory instrument is exceedingly low (ibid, 172). Objections to statutory instruments, often led by disgruntled back benchers, create opportunities for department officials to defend their regulations before Parliament, but all participants seem to know that the prospects of substantive changes are vanishingly small. Indeed, the very objection may redouble the commitment of a minister to a proposal, simply as a means of saving face (ibid, 174). While legislative scrutiny has a fixed and apparently permanent place in the UK, its chief impact is to create departmental incentives to get the technical details right—a second-look regime that, in the US, falls to centralized executive branch review.

27.6 Judicial Scrutiny

Today US courts review regulations with much greater frequency and intensity than courts in the UK, but it was not always so.

In the nineteenth century and into the early decades of the twentieth century, judicial review of administrative action in the US had many points of overlap with the UK. As US administrative tribunals and agencies grew in number, so did the occasions for review of their actions (Dickinson 1927, 37). The validity of their action would arise typically as defences to civil suit and criminal actions against them for alleged wrongdoing; incident to the officers’ or agency’s need to resort to the court to enforce its orders; and finally, through the courts’ exercise of extraordinary writs compelling official action (Dickinson 1927, 37). In each of these modes of review, courts established limits on their own powers. Most prominently, courts would review only whether the official’s conduct was ‘within his jurisdiction’, the idea being that the officer has final, conclusive discretion to act within the scope of his powers, but that courts would intervene to determine whether the official acted ultra vires (Dickinson 1927, 41).

This jurisdictional model of review—and the space it created for unreviewable discretion of the officials, so long as they acted within their powers—transformed into an ‘appellate model’ of review in the early twentieth century (Merrill 2011). In a sequence of decisions reviewing orders of the Interstate Commerce Commission (ICC) between 1910–18, the Supreme Court quietly abandoned its prior jurisdictional limitation on review and began reviewing the orders of the ICC within the basic framework of appellate review of trial court decisions, including borrowing the law/fact distinction, asking whether the ICC decision was supported by substantial evidence, and emphasizing the need to review based on the record before the agency (ibid, 931–5). This appellate review framework, and its underlying analogy between review of jury verdicts and review of agency action, stuck, and was justified in terms of the relative capacities of agencies and courts (ibid, 972). While courts would assure that there was some evidence in support of the agency’s view, the basic idea was that factual determinations be left to agency and legal determinations reserved to courts (ibid, 975, discussing Dickinson’s contributions). Even though legal issues were reserved to courts, doctrines developed under which they would give some weight to the agency’s view of the matter. In particular, while courts would determine questions of what the statute required or prohibited, in the middle ground between those poles, courts would accept reasonable agency interpretations (Strauss 2014, 791). This stance persisted after the enactment of the APA, which explicitly requires reviewing courts to reverse agency action which is contrary to the statute, the constitution, or is arbitrary and capricious.35

Four doctrines define the current framework of judicial review applicable to regulations. First and perhaps most surprisingly, pre-enforcement, facial review is routinely available in challenges to regulations. While courts used to review the validity of regulations only collaterally in the context of an enforcement proceeding, since 1967, they frequently review administrative rules pre-enforcement (Bagley 2014, 1337–8) effectively asking whether they are facially invalid because of errors or procedure, defiance of statutory law, or justified in an arbitrary manner. Second, alongside the development of pre-enforcement review, courts tightened the standard applied for regulations to survive scrutiny under arbitrariness review. The current doctrine requires a demonstration of the rationality of the agency’s action, including ‘whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment…[whether the agency] entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise’.36 This inquiry amounts to a check on the means-ends rationality of the agency’s explanation for its regulations. Third, when an agency exercises its authority to issue regulations, under the well-known Chevron doctrine, courts must defer to agency’s construction of a statute so long as it is a reasonable one.37 Finally, a rule may be reversed for failing to meet the procedural requirements set forth in the APA. While nominally deferential, these doctrines end up subjecting regulations to extensive scrutiny on the merits and for compliance with notice-and-comment procedures. An academic literature documents the likelihood of agency reversal under these doctrines (e.g. Barnett and Walker 2017).

Judicial review provides a weaker check on regulations in the UK (Cane 2016, 297). In the middle of the twentieth century, the primary ground for review of delegated legislation was ultra vires. Parliamentary sovereignty meant that English courts could not overturn legislation. They also did not see themselves as empowered to overturn the acts of the Parliament’s agent when the agent was acting within its authority (Shapiro 2002, 186). The most they could do is find regulation ultra vires, which they were unlikely to do (ibid, 187).38 By the 1950s, unreasonableness review also developed. Even though common law courts could not strike down an act of Parliament as unreasonable, they were willing to impute an intention that Parliament’s agents not make unreasonable laws, and so began review of delegated legislation for unreasonableness (ibid, 188). Still the courts adopted a narrow view of unreasonableness, something akin to reversing only if ‘so unreasonable that no reasonable authority could have made it’ (ibid, 189). While courts would review delegated legislation for compliance with procedure required by statute, it also was not a frequent ground for invalidity. Overall, courts in the UK have been extremely reluctant to strike down regulations: Only twelve rules subject to parliamentary scrutiny were invalidated between 1914 and 1986 (Cane 2016, 296). The contrast with the multitudes of reversals of agency regulation in the US is startling.

The atmosphere of judicial review for delegated legislation has tightened since the mid-1980s, and especially so for some types of regulations, but the courts still maintain a relatively hands-off approach to those regulations subject to parliamentary scrutiny. The identity of the regulation-maker seems to matter (Cane 2016, 297); higher scrutiny applies to unelected (non-ministerial) bodies or private ones. The courts also seem to be more assertive with regard to immigration regulations. But the overall picture remains: the chance of reversal for invalidity of a regulation subject to parliamentary scrutiny remains vanishingly low. This could be seen as a good news story about the success of parliamentary review. If parliamentary committees catch legal problems that might have otherwise arisen in judicial review (providing a second look before regulations come into effect), or even more likely, give strong incentives to departments to be especially careful to craft their regulations in ways that avoid coming close to any legal lines, the resulting secondary legislation may rest on strong legal foundations.

27.7 Interpretation of Regulations

Despite the ubiquity and ever increasing importance of regulations as sources of law that bind private conduct, courts in both the UK and US have not yet developed a principled approach to interpreting regulations. Some reflexively turn to norms and principles of statutory interpretation. Others attend to the distinctive legal characteristics of regulations, including the fact that they are accompanied by explanatory statements which include explicit statements of their purposes (for US exploration, see Stack 2012). While they have not settled on a methodology, two underlying chords emerge in how courts interpret regulations (Edgar and Stack 2019). They attend to the text of the regulation, but also rely on the regulatory purpose to clarify ambiguities. This principle suggests a judicial recognition of the functional role of regulations as implementing documents, where attention to purpose reduces strategic avoidance in compliance. At the same time, courts also test their prospective interpretations of regulations against background legal norms, and seek to read the regulation that is consistent with those norms. In the UK, courts take a particularly free hand in construing regulations to accord with background values. Given that invalidation in the UK is rare, interpretation becomes the means through which courts check regulations against background norms. While background norms also play a role in regulatory interpretation in the US, the greater willingness and means to invalidate regulations puts less pressure on checking their consistency with background norms through interpretation.

27.8 Summary of Current Regimes

The contrasting legal and political regimes currently governing regulations in the UK and the US is roughly summarized in Table 27.1.


Table 27.1 Contrasts in Current Legal Regimes for Delegated Legislation




	Dimension
	UK
	US



	1. Constitutional status of delegated legislation
	Uncontested and not fraught
	Doctrinally well-established but episodically questioned



	2. Drafting and executive scrutiny
	Decentralized drafting without centralized executive review
	Decentralized drafting overseen by centralized executive review (for significant regulations) on merits and administrative process



	3. Rule-making consultation or participation
	Iterative consultation directed towards informing the regulators as well as reaching key stakeholders
	Formal, public notice-and-comment process generally preceded by extensive contacts by interested parties; formal proposals change little based on public comments



	4. Legislative scrutiny
	Professional, systematic legality review, with little merits review
	Outside of presidential transitions, largely ad hoc, informal oversight through negotiations and threats, without systemized review on merits or legality



	5. Judicial scrutiny
	Weak review on merits with some process review
	Nominally deferential, but practically extensive merits and process review



	6. Interpretive approach

	Ad hoc, but with attention to regulatory text, purpose, exercising significant leeway to render them consistent with background norms
	Ad hoc, but with attention to regulatory text, purpose, and background norms




27.9 Structural Explanations

These contrasting regimes for rule-making reflect the different political positions of the regulators. The most fundamental differences pertain to the political accountability of rule-makers. In the UK, as Peter Cane observes, ‘executive and bureaucratic power are highly concentrated’ (Cane 2016, 310). The ministers of departments are elected officials; their department staff remain directly accountable to the ministers, and the minsters in turn are accountable to the Prime Minister and ultimately to the composition of Parliament. The internal control that ministers have in their departments is relatively high, close to a command-and-control hierarchical structure for most departments. Moreover, the cabinet exerts a high level of control over ministers. As a result, the chain of accountability for regulations is short and transparent. Regulations are part and parcel of the functioning of the executive, not by bodies beyond its immediate control (with the exception of independent agencies). This structure of power helps to explain the largely untroubled approach of the UK legal system towards regulations.

In such a parliamentary system, ‘the legislature does not have an incentive to empower courts to review administrative policymaking’ (Rose-Ackerman et al 2015, 266). As Susan Rose-Ackerman, Stefanie Egidy, and James Fowkes observe, the same coalition governs the cabinet, whose officials issue rules, and the parliament; ‘the governing coalition has no interest in a statute that would limit its exercise of policymaking discretion,’ especially given the relative ease of legislative input or override of rules (ibid, 266). In short, the governing coalition has little incentive to grant an outsider, like the courts, an effective veto over regulations through stringent judicial review. Political accountability legitimates in a way that does not depend upon judicial legitimation (ibid, 266).

The accountability of rule-makers in the UK also explains the absence of generally imposed process requirements as well as the largely technical nature of legislative scrutiny. Just as the governing coalition has no interest in inviting courts to second-guess rule-making, extensive process and consultation are not required to monitor rule-making activity (Cane 2016, 319). At most, rule-making process would be a function of the agency’s need for information or background fair-notice ideas of allowing parties affected by the law opportunities for some voice. Moreover, the concentration of political power means that there are few reasons for the legislature to assert merits review over regulations; unless there has been some failure in the structure of accountability, regulations should generally reflect the policy preferences of the governing coalition.

Even within a parliamentary system, rule-making processes can still become a focus of political consternation. Most (in)famously, Lord Chief Justice of England and Wales Hewart’s 1929 book, The New Despotism, issued, as Michael Taggart writes, ‘a clarion call for lawyers around the common law world to rise up and protect the rule of law against the executive bureaucracy, which were taking liberties with citizens’ liberties’ (Taggart 2005, 576). While Hewart’s book openly challenged delegated legislation, he conceded that given the restrictions on Parliament’s time and the need for detail, that some system of ‘departmental legislation…may have its uses’ (Hewart 1929, 85). The immediate objects of his challenge were abuses of delegated legislation. To the extent delegated legislation had problems, they were, for Lord Hewart, merely symptoms of underlying objections to bureaucratic functions and the civil service—and their roles in perceived erosions of individual liberties (Taggart 2005, 575). Given the governing coalition’s control over rule-making, rule-making may be a subject of reform from those who are fundamentally opposed to the governing coalition’s agenda and policies. But rule-making is merely an incidental object of those critiques; rule-making suffers from no inherent illegitimacy unless the entire system suffers from illegitimacy.

In the US, in contrast, rule-makers are not directly accountable to the electorate, and despite being formally part of the executive branch, operate as semi-autonomous policy-makers (Cane 2016, 312). This creates strong incentives for both the President and Congress to find ways to assert controls. Given that presidents are still largely held accountable for the functioning of the federal bureaucracy (Taggart 2005, 575), presidents have strong incentives to assert centralized control. While presidential appointments shape agencies’ priorities dramatically, the President still lacks the hierarchical control over agencies that a Prime Minister has. As a result, the President must be continually monitoring agencies and bringing them into line. The highly formal centralized executive review of regulations (through OIRA) provides a structural check on agencies that is unnecessary in the control structure of a parliamentary executive.

Moreover, given the independence of the executive branch and the legislature, Congress must exercise ‘external’ control over agencies in a way that is not salient in a parliamentary system (Cane 2016, 315). Much of the substance of rule-making is technical and time-consuming to master, which gives Congress strong incentives to find efficient ways of monitoring agencies. Direct and formal overrides of agency action through legislation are costly for Congress, and generally will provide little electoral payoff to its members. As a result, Congress looks for other means of influence. These include oversight hearings, which can effectively browbeat agencies into shifting their policies (Feinstein 2017).

Scholars view extensive procedural requirements and the authorization of strong forms of judicial review as monitoring mechanisms that impose low costs on Congress’s own resources. Notice-and-comment allows for interested parties to alert members of Congress to proposed rules; requirements that agencies engage in consultation and disclose their plans even before the formal notice39 also allow interest groups to pull political ‘fire alarms’ regarding potential agency rules (Rose-Ackerman et al 2015, 264). Stringent judicial review is unlikely to align agencies perfectly with current congressional preferences, but may be seen as an acceptable or necessary trade-off given the scope of semi-autonomous power they exercise. The constitutional discomfort with rule-making, manifested in recurrent challenges that it violates constitutional principles of delegation (Cane 2016, 319–20), may motivate or provide cover for longstanding efforts to regularize agencies within traditional models of legality, including ‘judicializing’ its process and subjecting it to an appellate-style review.

Secondary legislation serves functionally similar roles in the UK and US, but must rely on different grounds of legitimacy. In the UK, the electoral accountability of ministers functions as the primary source of legitimation for regulations. Within that structure, consultation processes, inter-department coordination, and legislative scrutiny aim to improve the regulatory product whether through providing information, perspectives, or an independent second-look at the draft regulations. Without the electoral accountability of the rule-makers, rule-making in the US must be legitimated through a combination of the expertise, elaborate process accessible to all, and political oversight—all of which never fully vanquish questioning of its constitutional status.

27.10 Towards a Typology of Rule-making Regimes

This contrast between the UK and US suggests more general principles for understanding rule-making regimes and a basic typology of rule-making regimes for comparative analysis. It is worth stating these principles starkly to prompt evaluation of their generality.

First: The electoral accountability of rule-makers is inversely related to the extent of rule-making process—the more accountable the rule-makers, the less mandated process. The idea here is that the closer the rule-makers are to the elected face of government, the more rules will be perceived as political—the product of a governing coalition implementing policy. Political decisions require mechanisms of political accountability more than judicially enforced procedure. The legislature does not act through notice-and-comment, nor are electorally accountable rule-makers required to do so unless that process is needed for information gathering or another substantive reason.

Second, and closely related to the first: The electoral accountability of rule-makers is inversely related to the stringency of judicial scrutiny of administrative rules—the more accountable the rule-makers, the less judicial scrutiny of their regulations. Political actions of elected officials remain relatively immune from the hyper-technical exactions, on procedure and substance, which courts require of one another. Political accountability substitutes for legal accountability.

Third: The greater the independence of rule-makers from the elected executive, the more the elected executive will invest in structural mechanisms of oversight. In both parliamentary and presidential systems, the elected executive (whether the cabinet of elected members of Parliament or directly elected President) is held accountable for the national bureaucracy. That accountability incentivizes creating internal structures of monitoring whenever agencies are not within the direct responsibility of a department minister over whom the elected executive has a command-and-control relation.

Fourth: Formal legislative controls (such as overriding regulations with legislation or exercising powers to negate regulations through single or dual house veto mechanisms) are weak, and infrequently used modes of control and legitimation. In a parliamentary system, a significant misalignment between parliamentary preferences and administrative rules arises only when there has been some dramatic failure in ministerial or bureaucratic accountability. In a system of separation of powers, the policy embodied in rules will often not align with legislative preference, but formal overrides remain a costly mechanism for control. Given that regulations are often technical rules and will often unevenly impact the constituencies of members of the legislature, assembling an override coalition will be all the more difficult, especially in comparison to initiating oversight hearings or simply allowing the issue to play out in the courts. As a result, formal legislative controls are not sufficiently substantive to amount to an additional source of legitimacy for regulations.

Fifth: Where rule-makers have electoral accountability, rule-making will be a subject of incremental reforms and policing of occasional abuses, not challenges to its existence, nor will regulations serve as a proxy for challenges to the scope of the state. Claims that the government imposes too much regulation are nearly universal. But substantive objections to the costs of regulation do not fundamentally challenge the legitimacy of secondary legislation so long as that legislation is produced by elected officials. The gap between the elected and those who make regulations allows the spectre of an out-of-touch, specialized, and possibly captured technocracy to flourish. It also allows challenges to rule-making itself, not merely their cost or occasional overreaches, to be a persisting source of political debate and revisionist efforts.

These principles suggest the regime is importantly a function of the electoral accountability of the rule-makers. Where they are elected (type I), there will be only weak pressure for more process and strict judicial review. The legitimacy of rule-making will be largely a function of legislative and political processes that authorize rule-making and put the elected rule-makers in power. In contrast, when the rule-makers are not directly elected (type II), other resources of the legal system—rule of law values, participation values, technocratic merits, probing judicial review, and general oversight by those politically accountable—will be required to ground the legitimacy of rules.

These principles provide an interesting lens for comparison of rule-making regimes outside of the contrast between departmental rule-making in the UK and the US. Consider, for instance, the contrast between federal regulations (Rechtsverordnungen) in Germany and delegated acts in the European Union. In Germany, there is a high level of political accountability of those federal authorities who issue federal regulations; authority is delegated to either the government as a whole or a minister. In line with type I, there are no general requirements for public participation (Pünder 2009, 371; Rose-Ackerman et al 2015, 194–5), and instead only area-specific (e.g. environmental and planning) process requirements. Yet in Germany, judicial scrutiny of regulations can be relatively stringent, especially where challenges raise individual rights concerns (Rose-Ackerman et al 2015, 209–11), a feature that runs counter to type I. The German Bundestag provides for a formal mechanism of scrutiny, including by requiring its consent before regulations become effective or vetoed after issuance (Pünder 2009, 364–5), similar to the formal mechanisms of review in the UK. But these mechanisms have relatively little practical effect given the alignment between the German Bundestag and government (Rose-Ackerman et al 2015, 207). In the EU, rule-makers are not directly elected, and their regulations fit within the type II regime. There is consistent pressure for process protections within EU rule-making (see Mendes 2011). EU rule-makers have imposed extensive consultation, reporting, and impact assessments on rule-making and the European Court of Justice has been relatively stringent in review of rule-making. While the Lisbon Treaty augmented the formal means for the European Parliament to revoke or amend delegated acts, these mechanisms are rarely used (Kaeding and Stack 2015, 1279).

Interestingly, because the basic distinction between rule-making regimes is a function of the political accountability of the rule-maker, a single country can have both type I and type II regimes. In this regard, consider rule-making by truly independent agencies as they exist in the UK and other commonwealth countries (for conditions of legitimacy of these independent agencies, see Tucker 2018). While these agencies may currently benefit from the legal system treating their rules as equivalent to those issued by elected rule-makers, the typology suggest that this treatment is not likely to be stable, and that there will be pressure towards type II legitimation.

Notice, finally, that in neither type I nor type II is legislative scrutiny sufficiently robust to ground the legitimacy of regulations. The legislature created rule-making, and has continued to vest powers in rule-making entities for the legislature’s own convenience. So long as the legislature finds that arrangement generally acceptable, it is wistful to posit legislative scrutiny as a robust check on or source of legitimacy for administrative regulations. Put another way, the rise of regulations expanded the locus of law-making in the modern state—with the repeated endorsement and acceptance of the legislature.
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Chapter 28

A Comparative Approach to Administrative Adjudication


Michael Asimow*



28.1 Introduction

All schemes of government regulation and distribution of benefits generate disputes between the government and private parties. These disputes may concern a rejected application for government benefits, a sanctioning decision such as a civil penalty or revocation of a licence, assessment of a tax deficiency, or a regulatory action that compels a private party to take some action or refrain from some action. Administrative law must prescribe a system of adjudication that resolves such disputes in an accurate, fair, and efficient manner.

The term ‘administrative adjudication’ means the entire system for individualized agency decision-making arising out of disputes between private parties and government agencies. For this purpose, the term ‘agency’ means a governmental unit (other than a court or a legislature) having delegated power to affect legal rights and obligations (including governmental units with various titles such as ministries and departments).

The adjudicatory process begins with an administrative investigation of a claim or a violation and the agency’s preliminary or ‘front line’ determination, continuing through the process of an agency’s initial decision, reconsideration of that decision, and concluding with judicial review.1 The systems in place for resolving such disputes differ sharply around the world and are difficult to compare. This chapter highlights five models in use by various countries that should facilitate such comparisons.

The outcome of most administrative disputes is not very important to the government, but every one of them is vitally important to the private party who challenges the government. The volume of administrative adjudications vastly outnumbers the cases heard in the regular courts. For these reasons, administrative adjudication is deserving of scholarly attention. Comparative law helps scholars and policy-makers to better understand their own administrative adjudicatory systems and furnishes them with ideas for transplanted procedures that might improve those systems.

Section 28.2 of this chapter describes its methodology. Section 28.3 provides a detailed description of the five models as they are employed in a number of countries. Section 28.4 explores the possibility of transplantation and Section 28.5 concludes.

28.2 Four Phases, Four Variables, and Five Models

Most administrative adjudicatory systems have at least four phases.



•Phase zero—the ‘front line’ determination. Most administrative disputes begin with a preliminary investigation. Agency staff determines whether an applicant should receive a benefit or whether a regulated party should be sanctioned. Based on this investigation, the staff denies the requested benefit or recommends imposition of the sanction. That is the front line determination. This phase might be called ‘phase zero’. This chapter has little to say about phase zero, given that it is difficult to research, mostly unconstrained by law, and specific to each administrative scheme. Therefore, when the chapter refers to the three critical phases of administrative dispute adjudication, it excludes phase zero.

•Phase one—the initial decision. The initial decision occurs at the end of the first agency proceeding in which a private party receives an opportunity to challenge the front line determination.

•Phase two—reconsideration. Most administrative schemes provide for administrative reconsideration by higher-level personnel of the same agency that made the initial decision or by a different agency (often referred to as a tribunal).2


•Phase 3—judicial review. Most administrative schemes include an opportunity for the private party to seek review in a court of the reconsidered decision.3






There are four key variables. Each requires a choice. The first two variables relate to the initial decision and reconsideration phases. The second two relate to the judicial review phase.



•Is the reconsideration function conducted by a separate tribunal? A ‘combined function’ agency combines the functions of investigation, prosecution, initial decision-making, and reconsideration. A tribunal is an agency separate from the one that made the initial decision; the tribunal exercises the reconsideration function by conducting a de novo merits review of the dispute. A tribunal does not engage in investigation, prosecution, or initial decision-making.

•Is the proceeding adversarial or inquisitorial? Adversarial proceedings resemble US or UK criminal cases. An adversarial hearing is separate from the investigation phase of the case. In adversarial proceedings, the parties (or their lawyers) control the process of proof (such as determining the issues and the identity of witnesses). The decision-maker is relatively passive and is independent of both prosecution and defence. Inquisitorial proceedings, on the other hand, resemble European or Latin American criminal process, meaning that an investigator assembles a dossier and comes to a conclusion about guilt or innocence. The initial decision phase is controlled by the investigators rather than by the lawyers. In such systems, it is sometimes difficult to determine where the preliminary investigation and front line decision end and the initial decision begins, since the initial decision phase is intended to provide the private party a written or oral opportunity to change the minds of the investigators. Of course, no system is purely adversarial or inquisitorial. Nevertheless, procedures can be arrayed on this axis and will tend to fall nearer the adversarial or inquisitorial poles.

•Is judicial review open or closed? (See Asimow and Dotan 2016) In an open system, either party can introduce new evidence in court (in addition to the evidence introduced during earlier stages) or the court can request the parties to produce new evidence. Either party can offer new arguments that were not advanced at earlier stages and government can offer new reasons for its actions. In an open system, the record does not crystallize until the judicial review stage. The court has full power to substitute its own fact findings and decide for itself how discretion should be exercised. In a closed system, the parties cannot introduce new evidence, new reasons, or new arguments. The record crystallizes either at the initial decision or reconsideration stage. In closed review, the court’s power is limited, meaning that it must accept an agency’s findings of fact and exercise of discretion if they are ‘reasonable’.

•Does a reviewing court have generalized jurisdiction or is it a specialized administrative court?






This chapter identifies five models of administrative adjudication. The models describe different ways that countries shuffle these four variables. Each of the five models involves a change in a single variable from the previously described models. The adjudicatory systems of the countries or supra-national entities whose systems are discussed in this chapter can be described by reference to one of these five models.

Each country tends to rely primarily on one of the three critical phases (that is, initial decision, reconsideration, or judicial review) to achieve a fair and accurate result. Efficiency constraints require countries to make this choice. Countries cannot afford to invest resources equally in two, much less all three, of the phases. The phase that each country chooses as the recipient of most resources is likely to be the phase that private parties regard as providing their best chance to win the case.

At this point, I introduce some methodological reservations. First, the approach taken by this chapter in modelling administrative adjudication systems omits many details. Oversimplification is an inevitable flaw of model-building in social science. It is necessary to abstract highly complex systems in order to contrast them with examples in other countries. I hope that my description of these various adjudicatory systems does not distort their essential nature. Second, for political and historical reasons, the administrative adjudication systems of any given country cannot all be described by a single model. I believe that the model I have selected to describe the system practised in a particular country is the paradigmatic way that country organizes administrative adjudication, but it is never the only model practised in that country. I now summarize the five models. Section 28.3 discusses them in greater detail.

28.2.1 Model 1—Adversarial Hearing/Combined Function/Closed Judicial Review/Generalized Courts

Under Model 1, the same agency performs the investigation, makes the front line determination, renders the initial decision, and provides reconsideration of that initial decision. I refer to such agencies as combined function. The agency makes the initial decision by first conducting an adversarial trial presided over by a hearing officer (HO). The HO works for the agency but did not personally participate in the investigation or prosecution of the case that the HO decides (this is referred to as ‘separation of functions’). The reconsideration phase occurs at a higher level of the same agency that rendered the initial decision. Courts of general jurisdiction provide judicial review of the legality and reasonableness of the agency decision. Judicial review is closed, and the court must accept reasonable agency fact findings and exercises of discretion. This model is typically employed in US federal and state agencies.

28.2.2 Model 2—Inquisitorial Hearing/Combined Function/Closed Judicial Review/General Courts

Model 1 is followed except that the initial decision and reconsideration phases are inquisitorial rather than adversarial. The agency does not separate its functions, meaning that the same person or persons exercise investigatory, prosecutorial, and adjudicatory functions. The investigators make the front line determination and then make the initial decision. Reconsideration occurs at a higher level of the same agency that made the initial decision. Judicial review is closed. It takes place in a generalized court that must affirm reasonable agency determinations of fact and discretion. This model is employed in cases decided at the level of the European Union (EU), but not in cases decided by the EU Member States.

28.2.3 Model 3—Tribunals

Model 3 is like Model 1, except that a separate body known as a tribunal provides reconsideration of the initial decision. (In some countries, the initial decision is reconsidered within the agency that made the initial decision and that reconsidered decision is again reconsidered by a tribunal.) The tribunal model is used in the UK and in numerous countries whose legal system is derived from the UK. General courts perform closed judicial review and must uphold reasonable factual and discretionary determinations.

28.2.4 Model 4—Open Judicial Review

The initial decision and reconsideration phases are like Model 2. Open judicial review takes place in a court of general jurisdiction. The court substitutes its judgment on factual and discretionary issues. This model is employed in numerous countries including Argentina and Japan.

28.2.5 Model 5—Specialized Court

The initial decision and reconsideration phases are like Model 2, but the court that conducts judicial review is separate from the general court system and decides only administrative law cases. This model is employed in France, Germany, and many other countries in Europe, Asia, and Latin America.

Obviously, the three critical variables could be manipulated to produce more than five models. However, these five models describe the adjudicatory systems that I have encountered.

At this point, a concrete example might help to clarify the five-models approach. Suppose that Ministry of Transport (MT) in Country C licenses the operators of ferry boats. The licences contain various provisions relating to safety and environmental protection, including a prohibition on disposing of waste by dumping it into the water. Cap has a licence to operate a ferry service. MT receives a complaint from Ed (a former employee of Cap) that Cap dumps waste into the harbour. Staff members investigate the matter and charge Cap with illegal dumping. This is MT’s ‘front line determination’ (phase zero).

Cap denies that he has engaged in illegal dumping and demands that MT provide an initial decision process. During that process, Ed states (orally or in writing) that he saw Cap dump waste into the water. Cap states that he fired Ed for incompetence the previous year and that Ed has a grudge against him. Cap denies that any dumping ever occurred and testifies that all waste has been disposed of properly. Several of Cap’s other employees testify that they never saw any dumping and that company policy prohibits it. The official of MT responsible for making the initial decision determines that Cap dumped waste in violation of his licence and recommends that the licence be revoked (as opposed to levying a financial penalty against him or suspending the licence for a month). This is the ‘initial decision’ phase (phase one). Higher level officials in MT or a tribunal (or both) reconsider this decision and uphold it. This is the ‘reconsideration’ phase (phase two). Cap seeks judicial review. In the ‘judicial review’ phase (phase three), there are no issues of law or procedure. The only issues are who is telling the truth—Cap or Ed—and, if the dumping charge is upheld, whether Cap’s licence should be revoked.



•Model 1: MT is a combined-function agency. It investigates, prosecutes, and conducts a trial-type adversarial hearing in phase one. An HO presides over this hearing. The HO was not involved in investigation and prosecution of Cap’s case. The HO’s decision revokes Cap’s licence. The head of MT reconsiders the HO’s decision and upholds it. MT’s decision is reviewed by a court of general jurisdiction in a closed proceeding. The court must sustain MT’s decision (both the factual conclusions and penalty) if it is reasonable.

•Model 2: Model 2 is the same as Model 1 except that the initial decision and reconsideration phases are inquisitorial rather than adversarial. The hearing is treated as part of the agency investigation. It is conducted by MT investigators and prosecutors rather than by an HO who was not involved in investigation or prosecution.

•Model 3: Model 3 is the same as Model 1 except reconsideration is provided by a tribunal that is independent of MT.

•Model 4: Model 4 is the same as Model 2 except that judicial review is open rather than closed. This means that the court has power to receive new evidence or arguments from either side and MT can introduce additional reasons for its discretionary decision. The court has power to substitute its judgment on factual or discretionary issues.

•Model 5: Model 5 is the same as Model 4, except that judicial review takes place in a specialized administrative court rather than a court of general jurisdiction.





28.3 Detailed Description of the Models

This section furnishes a more detailed description of the five models as they are employed in various countries.

28.3.1 Model 1: Combined-Function/Adversarial Hearing/Closed Judicial Review in Generalized Court―US

The US combined-function model derives from the struggle to regulate the railroads during the populist and progressive eras of the late nineteenth and early twentieth centuries (Rabin 1986) Various market and legal failures made some form of railroad regulation imperative. Both railroads and shippers pressed for federal regulation. Congress created the Interstate Commerce Commission (ICC) in 1887. By 1920 the ICC emerged as the prototypical combined-function economic regulatory agency. It had broad authority to regulate the railroads, including power to set rates and to punish railroads for violating its rules.

The ICC was a classic combined-function agency meaning that it adopted rules, investigated and prosecuted violations, and conducted the initial decision and reconsideration phases. Federal and state legislatures adapted the combined functions model to countless regulatory and benefit-disbursing agencies throughout the twentieth century and into the twenty-first. The ICC used HOs to conduct adversarial, trial-type hearings at which private lawyers opposed ICC staff counsel. The HOs wrote detailed initial decisions which became final unless reconsidered by the agency heads.

The Administrative Procedure Act (APA) of 1946 preserved the combined-function agency. It calls for adversarial hearings conducted by HOs who work for the prosecuting agency. These HOs must be separated from investigators and prosecutors (an organizational technique referred to as ‘separation of functions’).4 In 1978, the HOs in agencies subject to the APA adjudication provisions received the new and cherished title of administrative law judge (ALJ).

However, the majority of HOs employed by federal combined-function agencies are not ALJs because the hearings they conduct are not governed by the APA. They have many other titles such as administrative judge (AJ) or immigration judge. Nevertheless, procedural regulations of the employing agencies almost invariably specify separation of functions and other provisions consistent with adversarial hearings (Asimow 2019).5

The distribution of decision-making authority within combined-function agencies is relatively uniform, whether or not they are governed by the APA. As illustrated in the ferry boat hypothetical, an HO writes an initial decision after conducting an adversarial trial-type hearing. The decision contains detailed findings and reasons. The agency head reconsiders the initial decision after an adversarial round of briefing and argument. The agency head has full power to substitute a new decision in place of the initial decision. The ‘due process’ clauses of the US constitution,6 as well as the provisions of state or federal APAs, guarantee the procedural fairness of both the initial decision and the reconsideration phases as well as the impartiality of the HO and agency heads.

Federal or state courts of general jurisdiction provide closed judicial review. The courts must uphold an agency’s reasonable fact findings and reasonable exercise of discretionary authority. In the federal system, the court must also uphold reasonable agency legal interpretations of ambiguous statutes7 but state courts usually have full power to decide legal issues.

In the US, the most important of the three critical phases is the initial decision. Fewer resources are invested in reconsideration or judicial review, which are designed as checks against unreasonable or legally flawed initial decisions. Lawyers invest most of their efforts at the initial decision phase since it is improbable that they will overturn that decision on the basis of a factual or discretionary error at the reconsideration or judicial review phases.

As pointed out above, the actual details of a country’s adjudicatory system resist being compressed into a single model. In the US, for example, it is possible to find adjudicating systems at federal, state, and local levels that are better described by Models 2, 3, 4, or 5 rather than Model 1. Model 1, however, is the US paradigm, meaning that it is the most characteristic method of organizing adjudication; it provides the default that is followed unless there are good reasons to depart from it.

28.3.2 Model 2: Inquisitorial Initial Decision and Reconsideration—European Union

Member States in the EU conduct most of the adjudication arising under their regulatory and benefit programmes. The administrative adjudication system employed by most continental European countries conforms to Model 5. However, the EU situates the adjudication of cases in certain subject areas at the Union level rather than the Member State level. These include competition, government subsidies, trademarks, food safety, foreign trade regulation, and pharmaceutical licensing. The EU has no APA, and the procedures vary as between these six regulatory structures (Asimow and Dunlop 2009).

At the EU level, adjudicatory proceedings (both initial decision and reconsideration) are inquisitorial rather than adversarial. For example, in competition and merger cases, staff members of the Director-General for Competition of the European Commission (DG-COMP) who are known as ‘case handlers’ conduct an investigation and issue a written ‘statement of objections’. This is the front line determination. At the initial decision stage, DG-COMP provides an oral hearing to the enterprises against which the statement of objections is directed. The purpose of the oral hearing is to give private parties (targets and complainants) an opportunity to express their view of the issues and evidence in the case file. The hearing is considered to be part of the investigation, not a separate phase. The private parties do not control the hearing and cannot cross-examine adverse witnesses. The prevalence of inquisitorial decision-making in administrative adjudication is not surprising, given that inquisitorial criminal procedure is nearly universal in Europe. Following the oral hearing, the case handlers prepare a preliminary decision. It is submitted to other DGs for comment, to the Commission’s Legal Service, and to an advisory committee, and may be revised as the result of these consultations. This is the initial decision phase.

The reconsideration phase is conducted by the College of Commissioners of the European Commission. The reconsideration process does not include a new hearing or an opportunity to introduce new evidence. The judicial review phase takes place in EU courts of general jurisdiction (the General Court and the European Court of Justice). Review is closed and the courts are relatively deferential on issues of fact and discretion (Bernatt 2016).

The inquisitorial decision-making procedure for initial decisions at the EU level has undergone an interesting evolution (Craig 2012, chs 12, 13; Asimow and Dunlop 2009, 143–55). The EU courts created a set of protections for private parties that track British ‘natural justice’. These protections assure adequate notice, a fair hearing, access to the Commission’s file, and a statement of reasons. These innovations reflect a case-by-case process of law-making largely unsupported by statutory or treaty text. They occurred largely because of British objections to the EU’s inquisitorial procedure at the time the UK joined the EU. Thus, these procedural reforms are an example of the transplantation of legal institutions from the adversarial UK system into the inquisitorial EU system (Bignami 2005). The set of procedural protections erected by the EU courts have since been incorporated into the European Charter of Fundamental Rights and in turn into the Treaty on the European Union (TEU).8

As a result of the incorporation of natural justice norms into EU decision-making, the oral hearings provided in competition cases have become more formalized. Traditionally, oral hearings were conducted by the case handlers. Under current regulations, however, the HO is a Commission staff member rather than the case handlers (Calvani and Leahy 2018). The HO is not employed by the prosecutors (DG-COMP) and was not involved in the investigation or prosecution of the case. The HO organizes and conducts the hearing and resolves disputes about disclosure of material in the DG-COMP files. In general, the HO’s task is to make sure that the parties opposing DG-COMP receive a fair hearing.

After the hearing, the HO submits an ‘interim report’ expressing conclusions ‘with regard to the respect for the effective exercise of procedural rights’. The HO may also submit a separate report containing observations on the ‘further progress and impartiality of the proceedings’ and this report can contain substantive recommendations concerning the legal and factual issues in the case. The HO’s ‘final report’ is attached to the initial decision by DG-COMP that is submitted to the College of Commissioners. However, the HO does not render a preliminary decision on the merits of the case. That function remains with the case handlers. Thus, the introduction of an independent HO entails a limited degree of separation of functions, but it does not alter the fundamentally inquisitorial nature of the initial decision-making process in competition cases.

Under Model 2, if the critical issues in the case are factual, the most important of the three phases is the initial decision, rather than reconsideration or judicial review. If the dispute concerns legal interpretation rather than facts or discretion, the judicial review stage is the most important. The Union’s reliance on the initial decision phase has become even more evident with the introduction of natural justice-like protections at the initial hearing, in particular the use of non-prosecutorial hearing officers in competition cases. Nevertheless, it can be argued that Model 2 provides inadequate protection for private interests, since phases one and two do not provide for neutral decision-makers and phase three involves closed and limited judicial review.

28.3.3 Model 3: Tribunals—UK, Australia

Model 3 describes administrative adjudication in the UK and in countries whose legal system is derived from the UK. Under Model 3, the most important adjudicatory decision is made by an independent tribunal at the reconsideration stage.

In the UK, regulatory or benefits agencies make the front line determinations and initial decisions. Typically, initial decisions in benefit cases are based on interviews with claimants or evidence compiled from a claim form. The initial decision-makers do not have professional backgrounds and the staff is subject to frequent turnover. Agencies are under pressure to make decisions quickly. Resources allocated to this function are quite limited (Thomas and Tomlinson 2016). There may be no clean dividing line between phase zero (investigation and front line decision) and the initial decision.

Some UK administrative schemes (including social security, immigration, tax, criminal injury compensation, and freedom of information) provide ‘administrative review’ of initial decisions. Administrative review is conducted by a different official employed by the same public authority that made the initial decision. It is designed to catch errors in the initial decision. It is mostly based on the written file (although reviewers may telephone claimants) (Thomas and Tomlinson 2019). Administrative review might be considered a fourth phase in cases where it exists. Administrative review has replaced tribunal review in many but not all immigration cases; it is a remedy that must be exhausted before proceeding to the social security tribunal.

In the UK, reconsideration is provided by a tribunal independent of the agency that made the initial decision (Cane 2016, 329–34). Traditionally, each regulatory or benefit agency had its own matching tribunal. UK tribunals typically employ a large number of judges, many of whom are not lawyers. Cases were usually heard by several tribunal members sitting together. Tribunal hearings were typically inquisitorial when the private party is unrepresented but adversarial if the party is represented (Thomas, 2013).

In 2007, the Tribunals, Courts and Enforcement Act (TCEA) restructured the UK’s tribunal system (Wade and Forsyth 2014, 776–83). TCEA merged most of the tribunals and provided them with a source of independent funding. The First Tier Tribunal (FTT) provides reconsideration of most agency decisions. The FTT is divided into six chambers that specialize in hearing cases having related subject matter. The Upper Tribunal (UT) provides a second level of reconsideration of FTT decisions with permission of either the FTT or the UT. UT review is granted only to consider points of law or issues raising an important point of principle or practice or for some other compelling reason. A UT decision can, in turn, be appealed to the Court of Appeal, but only on an important point of law and with permission of the UT or the Court of Appeal. The UT is defined by statute as a superior court and has power to award various judicial remedies. Therefore, the UT should be viewed as providing the first (and usually the only) level of judicial review of FTT decisions.

The traditional Australian system of adjudication follows the British model. At the initial decision level, Australian agencies generally provide an opportunity for review by an official who was not involved in the investigation of the matter. These initial decisions are reconsidered by tribunals. In 1976, Australia merged many separate tribunals into a single body known as the Administrative Appeals Tribunal (AAT) (Cane, McDonald, and Rundle 2018, paragraphs 7.3–7.5; Asimow and Lubbers 2010). The AAT provides trial-type reconsideration hearings (called ‘merits review’) for over 450 agencies and thousands of types of decisions. There are some specialized tribunals within the AAT structure, as in the case of social security, veterans’ benefits, or refugees and migration; the AAT provides a second tier of reconsideration from decisions of some of the specialized tribunals. AAT decisions can be appealed to the Federal Court, but only on a question of law.

The UK and Australia invest most of their adjudicatory resources in the reconsideration phase. Private parties think the tribunal provides the best chance to win a favourable outcome. At the initial agency decision level, there are few procedural requirements; at the judicial review level, the narrow scope of review precludes courts from affording relief in most cases involving disputes of fact or discretion. Indeed, in the UK, the UT appears to have supplanted judicial review almost entirely.

28.3.4 Model 4: Open Judicial Review—Argentina, Japan

Under Model 4, the process of initial agency decision-making and reconsideration is relatively unstructured. Agencies may conduct an informal hearing or provide for a meeting between the private party and the agency staff. Agencies usually provide an opportunity to obtain reconsideration at a higher agency level. However, the important decision occurs in an open judicial proceeding that provides de novo review of factual and discretionary determinations. Countries that provide open judicial review have chosen to invest most resources in the judicial review phase. The underlying assumption is that administrative proceedings prior to judicial review have not crystallized the findings of fact; doing so is the responsibility of the reviewing court. Argentina, Brazil, Japan, and China are examples of countries that employ variations of Model 4. (The Chinese system is discussed in Asimow 2015, 20–3.)

In Argentina (Verbic 2016), the Administrative Procedural Law requires that, at the initial decision level, a private party must have an opportunity to inspect the administrative file, present written arguments and proofs, and receive a statement of reasons, but normally no hearing opportunity is provided. The head of the agency (usually a cabinet minister) reconsiders the initial decision after receiving written submissions.

The initial decision is subject to open judicial review in a federal or provincial trial court of general jurisdiction. The trial court independently decides the issues of law, fact, or discretion, without giving deference to earlier decisions. Obviously, the process of open judicial review of administrative action requires a significant investment of resources and it may generate a large volume of cases. Indeed, in Brazil, the judiciary is overwhelmed with administrative law cases because of weak systems of decision-making at the administrative level together with a failure to require exhaustion of administrative remedies (Perlengeiro 2016). In Argentina and Brazil, judicial review is the level that counts, rather than the initial decision or reconsideration phases.

Japan also follows Model 4 (Ginsburg 2001, 599–606; Tsuji 2016; Ushijima 2009; Green and Nottage 2015, 63–76). In Japan, the judicial review phase is the most important. However, because of the low volume of cases (just a few thousand each year in a nation of 127 million people), it seems doubtful that private parties or lawyers view judicial review as a significant venue for gaining relief for clients. The poor chances of success, combined with high costs of litigation, and a shortage of qualified lawyers and judges, probably explain why so few prospective litigants in Japan bother to challenge bureaucratic decisions in court (Ushijima 2009, 92). In addition, the prevalence of ‘administrative guidance’ may limit the opportunities for seeking judicial redress of administrative disputes. Finally, it is likely that cultural factors discourage litigation in general and administrative litigation in particular (Wolff 2015, 187–91; email to the author from Yuichiro Tsuji, 7 September 2018).

28.3.5 Model 5: Judicial Review in Specialized Courts—France, Germany

France and Germany provide the leading examples of open judicial review of agency action in a specialized system of administrative courts.9 These systems handle a substantial number of cases each year, which suggests that they are viewed by the public and by lawyers as the most important of the three phases of administrative adjudication.10

In a system of specialized administrative courts, cases are considered by judges who are expert in resolving administrative law disputes and sensitive to potential bureaucratic abuse. It seems likely that the existence of a specialized administrative court system employing open review enhances the legitimacy of the adjudicatory system and encourages a greater number of appeals than would occur if review is closed or is situated in generalized courts.

In France, at the initial decision level, agencies are required to provide a fair hearing before taking ‘negative’ action. The procedures employed are inquisitorial in nature and include at least proper notice, a right to respond in writing, and a statement of reasons (Auby and Cluzel-Métayer 2007). Depending on the scheme involved, the initial decision may be reconsidered at a higher level of the agency. The French administrative court system is part of the executive rather than the judicial branch. It dates back to the French Revolution and reflects the idea that the executive branch should not fall under the control of the judiciary. There are thirty-eight administrative trial courts. Above them are eight administrative courts of appeal and above those the Conseil d’État, which is France’s Supreme Court for administrative law (Massot 2010). The French administrative court model has been transplanted to numerous other European, African, and Asian countries.

French administrative courts are empowered to request the parties to produce additional evidence or explanations, so the review is open rather than closed. The administrative courts frequently overturn administrative decisions on the basis of non-deferential review of agency statutory interpretations and for manifest error of facts or of discretion or violation of the proportionality principle (Jordão and Rose-Ackerman 2014, 29–38; Auby and Cluzel-Métayer 2007, 78; Brown and Bell 1998, 261–7). In cases involving sanctions, as in the ferryboat example (see text at the end of Section 28.2), the courts provide ‘full jurisdictional review’ meaning fully open review and the power to substitute judgment as to issues of facts and discretion.11

The German administrative courts are lodged within the judicial rather than the executive branch of government. The present version was enacted in 1949 but its roots date back to the 1860s (Pünder 2013, 951; Schröder 2007, 94). At the initial decision stage, the German APA calls for inquisitorial procedure, including an opportunity to inspect the file and to comment on the facts. The agency must furnish a statement of grounds (Schröder 2007, 123–6). Before seeking judicial review, a party must seek administrative reconsideration from a higher level of the agency; the reconsidering authorities are required to consider the correctness of both the fact findings and exercises of discretion in the initial decision (ibid, 138–9).

The German system of administrative courts provides for open judicial review of administrative acts. Administrative courts conduct an oral investigatory hearing and make detailed findings of fact and reasons statements. They can substitute judgment for agency fact findings (particularly findings relating to vague statutory terms) and can invalidate discretionary administrative acts for abuse of discretion or because the acts fail the proportionality test (Günther 2007; Schröder 2007; Singh 2001, 223–32, 242–3). There are three levels of the administrative court system—administrative courts, higher administrative courts, and the Federal Administrative Court. The German model has been transplanted to numerous European and Latin American countries.

28.4 Evaluating and Transplanting Adjudicatory Systems

This chapter is descriptive, not normative. It does not take a position on which model is optimal. In my opinion, Models 1, 3, 4, and 5 strike an appropriate balance between three elements customarily used to evaluate administrative law practices or institutions: accuracy (meaning that the adjudicators are likely to arrive at the correct result), efficiency (meaning the system must minimize delays as well as public and private costs), and fairness (meaning that the system is acceptable to those affected by it) (Cramton 1972, 591–3). Each of them can meet the standards of the right of good administration as set forth in the EU’s Charter of Fundamental Rights.

A good system of administrative adjudication is accessible by ordinary people, even to those representing themselves. Each body must be adequately funded and staffed by officials who are capable and independent-minded. A good system delivers reasonably prompt decisions at a reasonable cost to the government and to private parties. At least one of the phases must provide for a neutral decision-maker and de novo consideration of facts and discretion. In this respect, Model 2 may be suboptimal, since none of the three phases provide for a neutral decision-maker who can provide de novo review of an agency’s front line findings of facts and discretion.

It is easier to improve a country’s adjudication system through incremental changes rather than by transplanting practices and institutions from other countries. Transplantation of administrative law institutions and practices from one country to another is difficult. Every country has constructed its administrative law from decades, perhaps centuries, of legal and political innovations and compromises. Legal cultures and constitutional frameworks (such as inquisitorial methods or provisions for separation of powers) vary sharply and constrain the possibilities of change. Unlike fields such as commercial law, there is no compelling reason for a country to conform its administrative law to that of its neighbours or trading partners. Elites within each country, such as practising lawyers, tend to fear change and resist the destruction of their human capital (that is, their knowledge of how the existing system can be made to work for clients). Government officials understandably fear institutional changes that may threaten their power or trigger confusion, political resistance, or costly constitutional litigation. A major change in even a troubled administrative practice might introduce greater problems.

This resistance to change of deeply rooted governmental practices is a species of path dependence. Path dependence means that the way things have always been done is probably the way they will continue to be done, even if the existing practice is a suboptimal balance between accuracy, efficiency, and fairness. Thus, countries that utilize inquisitorial methods of justice in criminal law are likely to resist importation of adversarial approaches in the initial decision phase. Those accustomed to adjudication within the prosecuting or investigating agency (referred to herein as combined-function agencies) are likely to resist stripping the agency of its adjudicatory functions. Those who are used to judicial review in courts of general jurisdiction will question the creation of specialized administrative courts. Where closed judicial review is the norm, there will be resistance to proposals for open review.

Nevertheless, there have been numerous successful transplants in the history of administrative law. Just to mention a few, as discussed in Section 28.3, the EU adopted significant elements of adversarial decision-making and natural justice after British accession. Numerous countries have borrowed the French and German administrative court models. Some countries enacted broadly applicable administrative procedure acts modelled on the US APA. US freedom of information laws have spread around the world, as has the Scandinavian Ombudsman. The UK adapted the idea of a centralized administrative tribunal from Australia. Trans-national bodies have borrowed administrative law principles from the US and from other countries.

A country might consider introducing tribunals for reconsideration of initial decisions if people come to question the fairness of combined-function agencies or believe that an open judicial review system is too slow and costly for deciding relatively small disputes. It might experiment with specialized administrative courts for reviewing particular types of cases that burden the general court system. It might test out adversarial approaches in order to strengthen the initial decision stage or inquisitorial approaches to make initial decisions less costly and formal. A careful employment of transplants can enable a country to optimize its own public law system without departing too sharply from that country’s familiar procedural norms.

28.5 Conclusion

Every country must design a system for resolving the vast number of disputes that arise between private parties and government agencies. This vitally important system is the face of justice for millions of ordinary people. It should be designed to maximize utility by optimally balancing accuracy, efficiency, and fairness.

This chapter described five models employed by a broad range of countries. These models differ in their choice of whether the initial decision, reconsideration, or judicial review serves as the primary check against government error. These models also differ in the way that each country shuffles a limited set of variables: combined functions agency or separate tribunal, adversarial or inquisitorial procedure, open or closed judicial review, and specialized or generalized courts. These choices are heavily path dependent and reflect each country’s legal culture as well as political compromise.

This chapter does not express a normative preference between the models (although it questions the optimality of Model 2). There is no single clearly superior design for administrative adjudication, but every system could be improved by careful redesign and strategic borrowing from procedures employed in other countries, as well as by further protections for decisional independence and provision of an adequate level of staff and resources to get the job in a timely and efficient manner.
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1 In many countries, adjudicatory decisions by government agencies are referred to as ‘administrative acts’ or ‘decisions’ or ‘unilateral acts’. In his magisterial comparative work, Peter Cane makes use of different terminology than the process described here. Cane distinguishes ‘implementation’ (which consists of agency investigation, initial decisions, and agency reconsideration) from adjudication (which consists of tribunal decisions and judicial review). Cane 2016, ch. 9.

2 Some systems provide for two levels of reconsideration, one by officials of the same agency that made the initial decision and a second by an independent tribunal. These multiple reconsideration opportunities might each be counted as a phase.

3 The term ‘judicial review’ includes ‘appeal’. This chapter does not distinguish judicial review and appeal, but many countries distinguish the two, treating ‘appeal’ as a statutory remedy and ‘judicial review’ as a non-statutory remedy.

4 See 5 USC §§554, 556, 557. The APA contains numerous other provisions that safeguard HO independence. See 5 USC §§ 3105, 5372, 7521.

5 Many important hearing schemes, including veterans’ benefits and immigration, are not governed by the APA.

6 US constitution Art. V (for federal agencies), Art. XIV (for state and local agencies).

7 Chevron USA, Inc. v. Natural Resources Def. Counc., 467 US 837 (1984).

8 Article 41 of the Charter provides for a ‘right of good administration,’ meaning that every person has a right to have his or her affairs handled impartially, fairly, and within a reasonable time by the institutions, bodies, offices and agencies of the Union. This includes a right to be heard, access to files, and protection of confidentiality.

9 There is an intermediate position between conducting judicial review of administrative action in courts of general jurisdiction or in specialized administrative courts. A number of countries (including some regions of Argentina) have created administrative law trial courts within the regular judicial system, but these trial court decisions are reviewed by generalized appellate courts rather than specialized administrative courts.

10 In France, 195,625 cases were filed at the trial court level in 2014 (Administrative Justice in Europe—Report for France). In Germany, 207,951 cases were filed at the trial level in 2015. The applicants were successful in 15.8 per cent of the cases and partially successful in another 7.5 per cent (Gunther 2018).

11 Such sanctions are considered quasi-criminal and invoke the right to an independent and impartial tribunal under Art. 6(1) of the European Convention on Human Rights (ECHR) (which covers the determination of civil rights and obligations as well as criminal charges). See Société ATOM (Conseil d’Etat, 16 February 2009), holding that the ECHR requires full jurisdictional review in a case involving tax penalties.








Chapter 29

Implementation


Facilitating and Overseeing Public Services at Street Level


Colin Scott




Implementation is a key concept in the language of public policy as a field both of practice and of scholarship. The concept is less well developed in administrative law, but can be put to use in examining the daily practices of street-level bureaucrats in giving effect to government programmes in such areas as welfare, housing, health, industrial policy, transport, and so on. A focus on implementation takes us to what are frequently for administrative lawyers ‘the dark and windowless areas of the administration’ (Harlow and Rawlings 2009: 201), since they are not very visible from the perspective of a court-centred approach to administrative law which largely focuses on judicial review. Today, of course, the development of a wide range of mechanisms for supporting the achievement of administrative justice means there is a greater focus by lawyers on such ground-level decisions and actions which constitute the implementation of government programmes. The literature has largely focused on the broadening range instruments of accountability and control for decisions rather than primary decision-making itself. Arguably, if the architecture of accountability and control was working well, administrative decisions would be properly made and would not need to call on such external scrutiny frequently. A key function of administrative law and administrative justice is to support decisions being made and implemented well on the ground. There is a potential tension between managerial concerns with effective and efficient decision-making, on the one hand, and public law values of accountability, equality, and legality on the other (Christensen, Goerdel, et al 2011). The focus of this chapter is on that first-level implementation of administrative decisions and actions. I have aimed to pitch the analysis at a level of generality such that it captures key questions and trends relating to implementation across contemporary public administration within the member states of OECD. But the analysis has the potential to illuminate the core functions involved in implementation and the variety in how those functions are executed in terms of levels of government, actors, and modes across any system of government. The chapter concludes with an assessment of the role both of proactive and reactive modes of accountability and oversight in supporting legitimate and effective street level implementation.

29.1 Defining Implementation and Administrative Law

The concept of implementation implies the existence or establishment of a regime of objectives, expectations, norms, or rules which require to be implemented. Thus it is possible to make a central distinction between objectives/norms on the one hand and implementing actions on the other. Within administrative law we might traditionally conceive of this as the distinction between rule-making and application of the rules (though implementation may in fact go beyond the simple application of rules, for example extending to the development of administrative guidance which affects the meaning of the rules). Implementation involves the establishment of apparatus through which the actions anticipated by the regime can be carried out including the establishment of budgets, requisition of buildings, appointment and training of staff, and communication with those who are affected by or subject to the regime. Critically, implementation is not necessarily about any particular piece of legislation. The configuration of agencies and other administrative units generates a set of practices the purposes of which typically go beyond implementing any particular legislative regime to cover agencies taking on a degree of authority and purpose which typically has a larger mission (Page 2006, 221). We must also recognize that the way in which a policy is implemented can frequently serve, in turn, to shape the policy both informally (in the sense that the meaning of the policy is determined in part by the way in which it is implemented by street-level bureaucrats) (Lipsky 1980); and, second, in the more formal sense that the experience of implementation frequently feeds back into review and revision of the policy either ad hoc, to address particular concerns which have been identified, or more systematically as an aspect of periodic review and revision. Review and revision has become an increasingly significant aspect of public policy doctrines, such that implementation experience should be regularly and routinely feeding into enhancement of public policy regimes overall. With both the informal and formal linkage between implementation and policy-making, implementation is a key source of learning within the policy process (Freeman 2006). A central challenge for administrative law is to develop better understanding as to how mechanisms for accountability and oversight of implementation may better feed into those learning processes.

Implementation is a purposive action, directed towards achieving the objectives set down for the regime. A key aspect of administrative law is concerned with allocating powers and functions to public authorities and to others to get the business of the state done. A view of administrative law as facilitating state activity is consistent with the ‘green light theory’ of administrative law propounded by Harlow and Rawlings (Harlow and Rawlings 2009) and which draws on both British and American traditions dating to the first half of the twentieth century. The American New Deal of the 1930s provides a key example of the expansion of administrative law to meet purposive objectives across a wide range of sectors, just as the development and expansion of the welfare state in twentieth-century Europe underpins the development of a purposive or materialized administrative law (Cranston 1985; Zumbansen 2008), concerned not with regulation of procedures, but rather with the delivery of legislative programmes devised to improve society across one or more dimensions such as housing, welfare, and education. Some legal systems, such as that of the US, have moved more towards prioritizing the purposive functions of law (Atiyah and Summers 1991; Horwitz 1992). However the changing context and demands of public administration have tended to create a tension between a contemporary outputs/outcomes-based focus on efficiency and effectiveness in public management (sometimes referred to as representing a ‘new public management’ (Hood 1991)), on the one hand, and inputs-based public law values of accountability, equality, and legality on the other (Christensen, Goerdel, et al 2011).

Tensions between new public management’s efficiency/effectiveness values and the more procedural accountability/legal values of public law only seem greater when we observe that implementation involves a good deal more than simply the legislative empowering of the state to undertake defined tasks. Typically implementation is likely to involve varying degrees of discretion and the deployment of resources going beyond simply having the legal authority to act. These resources are explored in the next section of the chapter. Key principles of administrative law include norms around holding government administration within its legal mandates, and ensuring fairness, reasonableness, and proportionality in the exercise of administrative power. Traditional administrative norms have been supplemented in many jurisdictions, and also at the level of the European Union (EU), by a range of other principles overseen by specialist bodies, including principles of good administration (overseen by public sector ombudsman schemes), value for money (overseen by supreme audit institutions), and better regulation (overseen by specialist units of various kinds). Arguably these newer values, partly associated with the new public management (NPM) movement (but good administration predates the NPM movement) are not entirely juridical in character, but nevertheless constitute key aspects of the normative environment for contemporary administration. I consider in the third section how discretion is perceived across a range of different modes of delivery for public services, before addressing oversight and accountability in the final substantive section.

29.2 Resources and the Building of Capacity to Implement

As noted above, implementation of any given regime whether referring to welfare, housing, transport, taxation, or regulation requires a good deal more than simply the legal authority to act. State capacity for acting to improve society is contingent on a number of different elements which can be separated for heuristic purposes but which tend to overlap on the ground. In his work on ‘The Tools of Government’ Hood argues that all state capacity can be described in terms of four basic concepts, Nodality, Authority, Treasure and Authority, generating the acronym, NATO (Hood and Margetts 2007). The NATO acronym here does not refer to the well-known North Atlantic Treaty Association, but rather the key concepts which characterize state capacity. Whereas administrative law tends to focus on authority to act, any comparative approach to implementation must seek to understand the nature the other three sources of capacity and their positioning within administrative law.

29.2.1 Nodality

Nodality refers to the unique positioning of government in a society which enables it both to collect information and to disseminate, distribute, or publish information, ‘information management’. In her contribution to this volume (Spiecker 2020) notes that the regulation of information management in most systems is quite limited and fragmented, with a primary focus in some systems on the use of personal information, but not overall oversight of the way governments manage information. This is somewhat surprising given that the collection and distribution of information has been a core function of the state ever since censuses were established to better understand the location of citizens, their liability to tax, and so on. During the nineteenth century the emergent modernity of states was, in part, defined by the development of apparatus for statistical collection and analysis to underpin public policy. James C Scott (1998) describes a system of beliefs, ‘high modernism’, which conceive of the contemporary state as able to enhance societies through their purposive actions to collect information, to understand society, and to hand out information in conjunction with the use of other state capacity. These practices include creating standard time, standardizing such things as languages (e.g. with respect to French and Chinese languages) and weights and measures, and the development of national postcode systems which uniquely identify locations of people and businesses. High modernism and practices of standardization by the state have, to some extent, given way to a more fragmented approach to state actions such as delivery of public services and the increasing tendency towards private or market driven standards processes, frequently, but not invariably subject to market competition and innovation rather than uniform provision within state or private monopoly provision. One implication of this fragmentation for administrative law is that if it maintains an exclusive focus on formal power of the administrative state it will lose relevance. Whilst the Global Administrative Law movement has recognized the importance of developing and applying administrative law norms to the organs of intergovernmental decision-making and action, for example with respect to the standards developed by the International Labour Organization (ILO), we must increasingly recognize also the role of non-state or private actors and organizations both at national and transnational level in key aspects not only of setting but also implementing norms (Krisch 2010). Such implementation by non-state actors frequently occurs through supply chain contracts—a central instrument for the exercise of both public and private administrative power (Cafaggi and Iamiceli 2014).

Administrative law has, traditionally, not paid so much attention to the collection and dissemination of information. Information law is emerging from trends towards mandating access to information held by governments and rules on processing personal information and data privacy. A global trend towards development of freedom of information laws, requiring governments to make available at least some classes of information they hold, through a combination of publication schemes and responses to requests for information, significantly affects the ways that governments may hold and process information (Ackerman and Sandoval-Ballesteros 2006). Further change has arisen from the increasing importance given to privacy norms in the EU and, through their extraterritorial effects, more widely (Spiecker 2020). Some forms of information actions do not come within the realm of privacy law, for example the use of general information to encourage changes in behaviours, sometimes referred to as public service information, but increasingly seen as part of the set of behavioural instruments some of which may be referred to as nudges (John, Cotterill, et al 2011).

Nudges are instruments for implementing policy by acting on the behaviours, typically of individuals. Nudges are defined as not restricting action, but changing the choice architecture to encourage better choices (Sunstein and Thaler 2008). Information-based nudges include the re-writing of letters to include information which encourages particular behaviours such as the payment of tax bills, and the use of signage to promote compliance with statutory requirements such as payment of television licences. Nudges can also use other state capacities such as authority to auto-enrol employees into pension schemes by default (with the possibility of opting out), authority to require application of taxes to discourage harmful behaviours such as cigarette, alcohol and fuel consumption, and the use of plastic bags. In this case the price elasticity (sensitivity to price) is different for different kinds of product, such that the nudge is felt more powerfully with consumption of plastic bags than of cigarettes and alcohol.

Where nudges deploy authority instruments then they are likely to be subject to normal administrative law procedures about the application of rules to citizens. But in the case of information based actions the reach of administrative law appears much more limited, especially in the case of general information measures that do not depend on information about particular citizens. This is a matter of concern because nudges can be seen as manipulative in some contexts and, as an exercise in public or private power, deserve greater scrutiny (Hansen and Jespersen 2013).

29.2.2 Authority

Authority refers to the use of law by the state. Whilst some scholarship conceives of law as constraining the state, focusing on the hedging the exercise of state authority with controls, other strands of scholarship see law as facilitating state action, as noted above. Within the NATO scheme, authority is facilitative, enabling state actors to undertake certain actions such as collecting taxation and delivering services. Administrative law has a good deal to say about the deployment of authority through principles of administrative law and administrative justice which apply to state actions. So, for example, the assignment by state agencies of rights to citizens including the right to use land in particular ways, for example for the construction of buildings, may also be subject to the rights of others to contest the proposed building scheme. In this instance of polycentric decision-making planning law tends to set down the conditions under which third parties can participate in land use planning decisions and the principles to be operated by decision-makers in handling the competing interests of individuals vis-à-vis each other and with respect to society at large. With respect to authority permitting payments to citizens or organizations, administrative law principles may more directly relate to the relationship between the citizen/organization and the state, setting down principles on the basis of which any discretion is exercised.

29.2.3 Treasure

Treasure refers to the set of instruments involving the collection and deployment of funds to achieve purposes. Any state action involving employment of people, taking of facilities, and so on, clearly requires some expenditure. But the treasure-based instruments are conceived of as those which centrally use funds to achieve their objectives. Key examples here include transfer payments to citizens for welfare purposes, and to organizations for delivery of services (including both direct provision through state bodies and subsidies to non-state bodies). The collection of funds through taxation of various kinds also falls within the treasure-based instruments. Administrative law rules in relation to taxation and expenditure have traditionally been regarded as rather specialized, but enter the more general territory of administrative law when involving the exercise of discretion, for example in relation to the rationing of services on expenditure grounds and also with respect to the contractual arrangements for contracting out services, which may affect not only users of services but also employees affected by changes in provision for direct organization to contracting out. The importance of the exercise of public power through use of funds and contracts was recognized in the claim that ‘government by contract’ represented a form of new prerogative in the UK (Daintith 1979). Within civilian systems special rules governing government contracts have sought to assert key aspects of administrative law doctrine apply to decisions and the EU has increasingly sought to assert the importance of market-preserving values with procurement contracting (Bovis 1998). Set against the imposition of market values on procurement contracts, is the long-standing recognition that decisions by public bodies about who to purchase from and on what terms can be deployed to achieve wider social objectives such as more equal pay and conditions for employees or sustainability of resources (McCrudden 2004).

29.2.4 Organization

The deployment of organization-based capacity may involve some authority (to establish an agency, for example) and treasure (to pay for space, facilities, and wages) but its hallmark is the use of direct service organization to deliver services such as transport, health, and housing, noting that each of these forms of service can typically also be delivered by non-state providers, with or without subsidy. The NPM ideology, initiated in the 1980s period of neoconservative governments, notably in the US and the UK, and labelled in the early 1990s, increasingly tested received wisdom about the structures for providing services which had frequently been the preserve of state (or sometimes private) monopolies in areas such as telecommunications, energy, airlines, local transport, and even provision of prisons. Both public ownership and monopoly provision were increasingly questioned, such that many public monopolies have given way to mixed public-private competitive markets or wholly privatized markets. Many services which are notionally retained in the public sector are being implemented through a variety of contractual forms by private providers, whether cleaning, refuse, transport, prisons, or customs services.

As noted throughout this discussion, implementation actions frequently involve a combination of two or more of the four key resources. Furthermore, it is increasingly important to understand that the state does not have a monopoly of any of these resources, though it does have a distinctive position in respect of each. Even with authority, there is ample evidence of businesses, associations and NGOs setting down and implementing norms in the manner of private legislation both through the instrument of collective contract, in the case of associations and NGOs, and through bilateral contracts and supply chains in the case of businesses (Scott 2002). Businesses and others clearly also have organizational resources, capacity to gather and dispense treasure, and capacity to gather, analyse, and disseminate information. Indeed, a central feature of contemporary concerns about ‘big data’ is that large tech companies increasingly rival governments in their ability to gather and analyse large quantities of information about people’s movements, families, consumption habits, health, and so on, that would once have been the preserve of government census programmes.

29.3 Discretion in Implementation

A central feature of contemporary public service implementation and a key function of administrative law, relates to discretion. The US literature distinguishes discretion to make legislative-like rules from discretion to implement the rules. Much US administrative law is concerned with the supervision of rule-making. However, the delegation of rule-making powers is less common outside the US and has been a lesser feature of administrative law elsewhere and I do not address it in this chapter.

In his key contribution to thinking about challenges of administrative discretion in implementation, Davis states that ‘an officer has discretion whenever the effective limits on his [sic] power leave him [sic] free to make a choice among possible courses of action or inaction’ (Davis 1969). Looking at discretion over implementation it is possible to distinguish different degrees of discretion. De iure discretion arises where the implementing authority has formally been assigned discretion to decide whether to act and how to act in specified circumstances, for example where professional discretion is to be applied to determine the appropriate rate of a welfare payment. De facto discretion arises where, irrespective of formal grant of discretion, the implementing authority is able to apply discretion to the process deciding whether and/or how to act because the actions are not sufficiently overseen to prevent this and such discretion may be necessary to make a mandate workable. Street-level bureaucrats frequently have discretion to determine how to deploy limited resources to aid achievement or organizational goals.

In German administrative law, different grades of discretion are recognized and overseen somewhat differently from each other. German law, like Italian law, distinguishes between various forms of openness of legal texts, and unlike the French approach or that of the Court of Justice of the EU, does not treat all as discretion. For example, German courts submit all legal interpretation to full judicial review, even openly formulated ones (Unbestimmte Rechtsbegriffe). With respect to the ‘input’ side of decision-making (Beurteilungsspielraum), this is also generally subject to intense judicial review. Only the ‘output’ side of a decision, choosing which of several possible solutions to take is treated as discretionary (Ermessen). Wide discretion includes discretion to act or not (Entschliessungsermessen); discretion to choose from a range of actions (Auswahlermessen); discretion to choose with a framework (e.g. which penalty within the range to apply) (Rahmenausfüllungsermessen). German courts look very closely at what kind of discretion has been conferred on the administration and only grant the most narrow of discretionary powers in the specific context of those categories (Schmidt and Scott 2017). Research on implementation, as noted above, suggests that the mode of implementation (including how discretion is exercised) frequently shapes the policy itself, at least informally, suggesting that discretion is of even greater significance than is frequently conceived of in administrative law scholarship.

Recognizing the wide discretion involved in implementation and also the diffusion to a wide range of different organisations and actors, there is a challenge for administrative law, in that such discretion for administrators risks offending against rule of law principles relating to fairness and transparency in the application of power (McDonald 2004). These risks can be addressed in a number of ways, none of which is mutually exclusive (Bugaric 2004). A first option is to seek to constrain discretion through procedural norms backed up by judicial control. Norms on administrative procedures (whether specified through legislation or judicial precedent) set down what is required to be done to make a legitimate decision in terms of participation and hearings for those affected, duties to consider evidence and to give reasons, and to avoid bias, and typically provides for ex post judicial control. Whereas some controls are quite well developed in some presidential systems of government, such as the US (e.g. through the Administrative Procedure Act (APA)), less emphasis is paid to such oversight within some parliamentary systems, where courts are characterized as showing greater deference to those exercising executive power (Ip 2020). The English courts, for example, have tended to adopt norms against permitting agencies to fetter their own discretion through developing their own procedures and commitments (McHarg 2017). As noted above, such procedural controls are somewhat inimical to public management doctrines which emphasize economy, efficiency, and effectiveness, in particular because they may invite delay and give priority to rights (sometimes of only a few affected) over outcomes (potentially for a wider section of the population). This concern to prevent individual rights from undermining the effectiveness of state welfare and other policies predates NPM concerns, but remains a key tension for administrative law thinking (McAuslan 1983).

A second strand of thinking is to defer to professional judgement in the exercise of discretion, as with decisions on health, welfare, and education (Evans 2016 [2010]). This has increasingly been challenged as state administrations have placed less confidence in self-regulation and the role of professionals, putting in place new oversight over professions sometimes characterized as reducing trust in a way that represents a challenge to the role of expertise modernism (Moran 2003).

A third strand of thinking is to establish greater openness and participation in implementation processes, concepts which are arguably more in tune with the market-oriented approaches of contemporary public management. It has been noted that the EU administration has progressively moved towards principles of openness and participation as underlying their legitimacy, in a context where there is a particular challenge of democratic deficit (Bugaric 2004).

29.4 Levels and Structures of Implementation

Implementation, if we limit it just to government mandated programmes, typically occurs at a different levels of government, with considerable variety in apportionment between local and regional governments and central government. Whilst intergovernmental activity has become increasingly important for defining key regimes both within the EU and on a global basis, very few intergovernmental regimes involve the development of their own implementation machinery, and implementation substantially remains a matter for national governments. The same is not true for private administrative regimes, some of which are national, but many of which are implemented transnationally through supply chain contracts and other arrangements with relatively little governmental involvement, but some evidence of collaborative or hybrid arrangements (Scott, Cafaggi, et al 2011).

There is considerable empirical and theoretical discussion about delegation of government authority, the appropriate level for implementing government programmes, and whether to favour public or private provision in monopoly or competitive markets. Each of these choices has generated a substantial literature concerned with identifying the most efficient means of governance and also how to avoid risks of capture, shirking from responsibilities, and agencies drifting from their assigned missions (Horn 1995).

Practical discussions and changes in the implementing structures for public services are closely associated with the ‘new public management’ revolution in government identified in many OECD member states, especially the English-speaking ones, with reverberations which have affected all. Neoliberal governments in the US and the UK in the 1980s were increasingly dissatisfied with the size, cost, and performance of the state administration. In the US the clarion call was for a process of ‘reinventing government’ (Osborne and Gaebler 1992). NPM or reinvention prioritises values of economy, effectiveness, and efficiency, and seeks to put users of services (whether retail or wholesale) in the position of demanding consumers. Thus the emphasis is on the results or outcomes, rather than the processes or inputs. Such outcomes are the product of the deployment of markets and market-instruments which may involve privatization, contracting out, the separation of policy-making from implementation (through establishing delivery agencies), or the governance of relationships with contracts and quasi-contracts, specifying outcomes and penalties (Rosenbloom, O’Leary, et al 2011). Accountability mechanisms were also re-specified, to emphasize the new values of economy, efficiency, and effectiveness alongside values of good administration. Increasing use was made of market-like evaluations such as scoreboards and league tables, which, when they work well, are claimed to enable users to make more informed choices as to where to get their services, whether in a competitive market for telecommunications or energy, or in less competitive markets for schools and hospitals. Thus there is a shift from social contract (which all are obliged to subscribe to and act and within which the state provides for all) to individual contracts which enable citizens as consumers to exit arrangements which do not satisfy their requirements and secure their services from alternative providers with potential for greater variation in provision.

The procedural values of public law are potentially problematic within an NPM orthodoxy. Notably NPM tends to advocate a deregulation of the public sector, for example with respect to uniform rules on such matters as employment terms and conditions and procurement, even though such systems were put in place to prevent corruption and ensure financial regularity (Rosenbloom, O’Leary, et al 2011, 9). A related phenomenon is creating ‘chief executive’ type responsibility in public agencies, freeing them and insulating them to an extent from political intervention/control. ‘Post-NPM’ thinking on governance draws attention to the emergence of networks of interdependent actors as a key mechanism to address fragmented governance not with hard law but rather with soft coordination (Christensen and Laegrid 2012). Such networks, whether of public bodies such as regulators, or of private organizations such as trade associations, constitute a distinctive governance challenge for administrative law (Saurer 2010; Curtin and Senden 2011).

Many governmental activities mandated centrally are delivered by local and regional governments with varying patterns across different countries with respect to such services as health, education, social services, waste and refuse collection, and water and certain regulatory matters such as land use planning. The trend in local and regional government has been to move services away from monolithic provision within local and regional government departments towards specialist agencies, with some centralization, and also towards private providers in such areas as housing, social services, and refuse collection. This has led to the growth of powerful transnational companies with key roles in what was previously defined as public service provision across a range of countries and sectors, and which largely fall outside the scope of administrative law.

Most central government activity historically originated with government departments or ministries and historically ministries have been directly responsible for implementation of a wide range of government programmes. The US New Deal legislation of the 1930s saw the development of independent federal agencies as a key model for regulating services and, to some extent, delivering public services. Under NPM ideologies in the 1980s onwards governments in other OECD member states looked to transfer both regulatory and delivery functions away from ministries towards more specialized agencies and, in some cases, to private providers (Thiel, Verhoest, et al 2012). Within the EU the establishment of agencies, distinct from the European Commission, has been a matter of controversy since the 1970 on the basis that it jeopardizes the inter-institutional balance between Commission, Council, and Parliament (Bergström and Rotkirch 2003). Whilst this resulted in a tendency towards giving agencies very limited powers (focusing on advice and information—nodality tools), awareness of holes in supervision of systemic risk in the financial sector exposed by the financial crisis of 2008 has led to the establishment of a suite of more empowered regulatory bodies in this area (Moloney 2010).

A key rationale for these changes was to enhance efficiency through targeting and accounting for delivery in a more focused way than is possible in a large multi-function ministry. Accordingly service-level agreements, quasi-contracts, contracts, and licences became key instruments for more precisely specifying the expectations of state and non-state organizations delivering public services. Administrative law has not developed so much for oversight of these coordination instruments as the relational character of such arrangements, as with long-term contracting in the private sector, tends to reduce incentives and opportunities for disputes to spill out of the relationships into external adjudication (Macaulay 1963).

As noted above, intergovernmental regimes rarely involve the development of supranational machinery for implementation. Even in the most developed intergovernmental governance structure, namely, that of the EU, EU-level implementation machinery is the exception rather than the rule (e.g. in the area of the Common Agricultural Policy (CAP)). The European Commission has very limited organizational resources, and only 32,000 employees,1 such that most of its programmes are delivered through authority, information (nodality), and/or funding (treasure) which is delegated to the Member States for implementation. Implementation of EU measures in the Member States is a key mechanism for governance but also a key challenge for the EU institutions with much legislative, administrative, and juridical effort devoted defining what effective implementation of duties to the EU looks like and how to steer non-compliant Members States towards compliance (Smith 2018).

Shifts away from centralized state provision, moves to shrink the state, have seen a marked fragmentation in the institutional arrangements for delivering public services across most OECD member states and beyond. It is an important question to ask to what extent administrative law has been cognizant of these changes and has sought to follow the power towards its new locations in order to undertake its traditional functions of holding those with such power within legal mandates and exercising powers in ways that fair, reasonable, and proportionate.

Patterns of organizational arrangements for delivery of utility and network services are highly fragmented. In some countries, such as the US and Spain, private provision has traditionally been the norm. But monopoly private providers have progressively come under pressure from more liberalized markets. In many other European countries liberalization of markets (mandated by the EU for communications services and energy) has been accompanied by privatization of traditional state-owned enterprises in many cases. Duties on providers of public services relating to transport, communication, and energy have historically been defined, with varying degrees of intensity, within public service law. Key duties including providing equal access to facilities and services and non-discrimination are today reflected in EU legislation relating to sectors such as energy, communications, and transport implemented into national law of the Member States (Prosser 2001).

As noted already there has been a strong trend towards contracting out of public services such as transport, street cleaning, refuse collection, and so on and significant growth both of national and transnational companies with considerable expertise in delivering services in these markets under contracts (Freeman 2000; Vincent-Jones 2002; Vincent-Jones 2006; Auby 2010). Countries with limited state capacity frequently contract out of what are regarded as key state functions, such as administration of tax and customs duties, issuing of passports, and the provision of prisons. Other core functions, such as delivery of prisons have been contracted out in different forms in a smaller number of countries such as the US and the UK, for efficiency rather than capacity reasons. A complex set of reasons underlie the contracting out of military services by the US and other governments (Dickinson 2010). It can be quite challenging to maintain duties on private providers equivalent to state providers whilst at the same time subjecting the providers to contractual duties on service delivery.

More broadly governments sometimes legislate to impose public responsibilities on companies and others which go beyond standard tax and regulatory requirements, and are more concerned with meeting wider public objectives. Key examples include duties on banks, other financial institutions, and professional services firms to report suspicious transactions in the context of money laundering and duties on airlines not to carry passengers without evidence of appropriate immigration status. In the latter case, airlines have effectively become the frontline of immigration enforcement, but without having all the responsibilities that states have with respect to how they make decisions, the giving of reasons, appeals, and so on (Gilboy 1997). This invisibility to administrative law in front-line decision-making is a matter of concern given the importance of challenges of public decisions about immigration matters in many countries.

29.5 Oversight of and Accountability for Implementation

It was noted earlier that from one perspective administrative law can be seen as facilitating state action to implement public policy commitments through assignment of powers, specification of processes to be followed, and provision of legitimating mechanisms such as appeals. A more orthodox alternative is to see administrative law as providing mechanisms of oversight and accountability with respect to the implementing actions of the government administration. Whilst a principal focus of such accountability mechanisms has traditionally been conceived of comprising a range of judicial processes, including judicial review, the sporadic and reactive nature of litigation gives an incomplete picture. This is not to deny that judicial review is an important aspect of rule application and rule development. Administrative law also asks how ground-level decisions are shaped and managed, what are the routine opportunities to check actions which contravene not only traditional administrative law values, but also new values such as good administration and value for money? And in respect of this broader range of values what are the mechanisms of oversight and accountability exercised internally and by external agencies beyond the traditional courts and tribunals? Within changing doctrines of public policy, a wide range of risks are identified with respect to public administration, constituting variants of the principal-agent problems associated with more extensive delegation to public and private bodies. Principal-agent risks include the potential for agencies shirking—that is, not carrying out their responsibilities—and drifting away from the responsibilities set for them by governments and legislatures, or that they may carry out their functions with excessive resources and cost (Horn 1995). Much of the elaboration of oversight of public (and private) administration can be seen as a response to newly identified or emphasized risks associated with delegation of responsibilities beyond central government departments.

Thus there has been considerable development both of values and institutional structures giving a richer pattern of oversight and accountability. Thinking back to the NATO acronym, it is possible to arrange norms and mechanisms of accountability with reference to the key resources deployed by the administration.

When agencies deploy legal authority in making decisions with respect to such matters as who shall have a school or a home, what is someone’s tax liability, or how much welfare payment is due, key choices for administrative law structures include who may challenge decisions (just parties directly affected or more widely?), under which conditions (e.g. within what time limits?) and through which organizational structures (specialist tribunals or general courts?). Within civilian legal systems special structures have operated whereas common law systems have tended to work with structures of general courts with some movement towards more specialized tribunals (notably in Australia).

While the capacity for judicial review or external appeal is important, arguably internal processes for review of decisions are statistically more significant, since the range of decisions and actions can be seen as the large end of a funnel in which, we must assume, no challenge to a decision reaches the narrower external review/appeal stage without having first been reviewed internally. Such internal reviews sit at the narrowing section of the funnel, as we must again assume that in many cases an internal review disposes of the matter either because the complainant is satisfied by the outcome or because they run out of energy, knowledge, or means to pursue the matter further. Research on internal review with respect to homelessness cases started from the premiss that it was surprising that a greater proportion of adverse administrative decisions on housing were not challenged even by seeking an internal administrative review (Cowan and Halliday 2003). The Australian government has, over a long period, sought to improve the quality of internal reviews to seek to provide better satisfaction for citizens but also to prevent the spilling out of all but the most difficult decisions to more costly external review processes (Administrative Review Council 2000).

The introduction of ombudsman schemes and other non-judicial grievance handling authorities has not only reduced the complexity and cost of external processes for challenging the administration, but has also drawn in a wider range of norms, notably centred on the concept of ‘good administration’. ‘Good administration’ generally draws on traditional administrative law values such as impartiality, fairness, and duties to give reasons but adds wider values of transparency and timeliness (Ombudsman nd: Arts 12, 17).2 Timeliness and other less justiciable concepts such as courtesy create an underpinning of concern for ombudsman and related schemes which go beyond the role of courts and tribunals. Critically, the norms overseen and developed by ombudsman schemes are increasingly seen as proactive and regulatory in character, intended not only to provide a basis for complaint, but also to shape ground-level administrative actions. The European Ombudsman’s Code of Good Administrative Behaviour, first issued in 2001, is characterized as the sharing of best practice in pursuit of the highest values of public administration, ‘integrity, dedication and humanity’ (Ombudsman nd). National initiatives by ombudsman schemes have similarly engaged the administration with clearly articulated norms, typically drawn from the experience of addressing complaints, such that the administration can understand proactively the duties of good administration going beyond traditional administrative law values.

With respect to treasure (the collection and distribution of financial resources) from an administrative perspective the use of authority is generally central to decision-making, with some special rules, for example related to tax collection, disbursement of benefits, and payment of money under procurement contracts. Thus such decisions and actions typically fall within the range of instruments for accountability of authority. The development of public sector audit, traditionally concerned with the regularity of public expenditure (ensuring public money is spent for the purposes for which it was allocated by government or Parliament, typically through annual financial audit), has seen audit develop to one of the central organizations concerned with overseeing value for money and, more broadly, performance of public bodies (Scott 2003). Recent initiatives of INTOSAI, the peak international body for national supreme audit institutions, have included measures to support review of government administrations for developing coherent policy actions to implement the UN Sustainable Development Goals.

With respect to the use of organizational capacity, both ombudsman and audit mechanisms are centrally concerned with how public sector bodies behave with respect to their actions and expenditures. The elaboration of such schemes to take in concepts of good administration which go beyond administrative law values and beyond regularity audit make for a more central role for such oversight, consistent with the approach of NPM which tends to assign greater responsibility and freedom to public agencies, whilst also transferring key responsibilities to private organizations in some cases. Privatization takes a number of forms, including sale of publicly owned companies, public-private partnerships for development of public infrastructure, licensing, and contracting out (Barak-Erez 2010). A key concern with privatization of public services is that it tends to put them out of reach of public sector oversight mechanisms, leading to greater dependence on sectoral regulators, where they exist, or loss of oversight where there is no such sectoral regulation (ibid). The loss of oversight with respect to ‘public values’ is a key challenge where services are contracted out, with dependence on the purchaser to incorporate public values into the contract and then to enforce them against the private supplier (to the extent that this is permitted) (Auby 2010). Alongside administrative law, civil liability mechanisms can be seen primarily as addressing the organizational capacity and actions of public bodies rather than their deployment of authority. Indeed, in many jurisdictions public bodies have some protection from tort actions in respect of their exercise of statutory duties, but not in respect of their operational activities. Within many jurisdictions the provision of public healthcare involves substantial engagement with the tort system in respect of negligent provision and its adverse consequences for patients. Other public services, too, have to work with risks, for example relating to negligent design or maintenance of roads and pavements (Halliday, Ilan, et al 2011). The tort system has complex interaction with insurance provisions, since insurers facing substantial financial risks are increasingly likely to want to engage with those they insure, acting as a form of regulator over standards of public service provision (Ericson, Doyle, et al 2003).

Other cross-government oversight affecting implementation includes better regulation regimes, designed not only to reduce burdens of regulatory rules, but also to enhance monitoring and enforcement practices, frequently following doctrines of responsive regulation. A partial solution to some of the challenges to the diffusion of what are traditionally thought of as public services is doctrines which establish reasonably common principles of service provision irrespective of who delivers them. Such common principles might include duties to inform citizen-consumers about who is delivering the service, how to contact them, what service standards are expected, how to complain, and details of remedies when services are not delivered well. Such principles underpinned the UK Citizens’ Charter Programme, introduced in 1991. Similar mechanisms have been widely adopted in Europe (e.g. Belgium, France, Portugal, Spain, Sweden) as well as in the US, Australia, Jamaica, Malaysia, and India, amongst others. It has been noted that the lack of legal underpinning to these initiatives, together with their emphasis on individual over collective rights are problematic (Drewry 2005).

The deployment of nodality, collecting and handing out information, would at one time have been regarded as a soft aspect of government, substantially beyond the reach of administrative law. As the importance of information to government, to industry, and citizens has been increasingly recognized, so norms have developed governing collection, storage, and dissemination of information. Information norms and institutions fall into broadly two classes concerned with transparency (or freedom of information) and, what appears to be its exact opposite, data privacy. Transparency norms and structures have developed to create presumptions within democratic states that official information should be available to those that request it (subject to significant exceptions) with machinery for supporting appeals against decisions to refuse requests to specialist FOI regulators over the public sector. Wider norms, less well policed, relate to consultations on new or reformed policies, with many governments setting down principles for consultation addressing such matters as publication of drafts, identification of consultees, and receipt of comments. With respect to data privacy, the key norms relate to consent to collecting and holding information and limiting the use and sharing of personal information to the purposes for which it was given, again with specialist bodies overseeing the duties, both through complaint mechanisms, and through proactive reporting duties on both public and private bodies to notify breaches of privacy laws (notably under the EU regime encapsulated by the 2016 General Data Privacy Regulation). Norms with respect to information transparency and data privacy are quite variable, linked rather fundamentally to government types. More democratic systems have felt more pressure to support information transparency and data privacy.

29.6 Conclusions

Administrative law became an important counterbalance to the power and decisions of much expanded state apparatus during the twentieth century. Before the century was finished the focus and scope of administrative law faced challenges from changing patterns of state administration and service delivery. The focus of administrative law generally has been on input aspects of state actions, notably the way in which decisions are made—who is involved, what is the mandate, what is the relevant information to consider, and what is the relevant information to disclose in respect of the matters to be decided?

As states have sought to find new ways to deliver on more routine decisions and basic services there has been greater emphasis within ‘public management’ (no longer ‘public administration’) on output values, such as value for money and the emphasis of administrative law on process has come under challenge to an extent. But this is not the end of relevance for administrative law. With respect to process-based changes to state activities continuing relevance is clear, even where new technologies, such as algorithmic decision-making, are deployed. It is, in the case of this technology, still highly relevant to ask who can make decisions and what is relevant input and output information.

In the case of complex and non-routine decision-making an emphasis on process has much to commend it as process is supportive of participation which enables affected parties to reflect and to learn from each other to enable decisions which are liable both to be more legitimate in a procedural sense, but also more congruent with policy objectives because of processes of reflection.

With routine and day-to-day decisions there has always been a challenge around transparency and visibility and therefore amenability to challenge and review. Public sector bodies’ trends towards greater transparency, through freedom of information and data protection legislation, may support greater accountability. This is coupled with greater emphasis on providing transparent complaint and appeal mechanisms, encouraged by external grievance handlers such as ombudsmen. Some systems have developed an emphasis within administrative law, through statutory reform, under which the merits of some decisions may be challenged (and not simply the procedural dimensions) leading to a greater role for administrative law, not only within appeals and review, but also within a primary decision-making structure where the potential for merits review must be taken into account.

Where decisions and actions which were once for state monopolies are now taken by a wider range of actors and frequently within more competitive environments created by liberalization, privatization, or contracting out, there may be somewhat less visibility and accountability. Trends towards non-state rule-making and enforcement around key norms such as technical, environmental, and labour standards present particular challenges. To the extent that such private norms are now embraced by bilateral contracts, they tend to fall outside administrative law. However, in those cases where new stakeholder groups emerge to develop and implement regimes, there is considerable potential for the development and application of procedural norms engaging both a form of constitutionalization and also a proceduralization akin to administrative law. This latter is an aspect of a global administrative law, global in the sense of applying to all who make administrative decisions affecting others, whether within public or private organizations.

Overall, administrative law faces considerable challenges in the changing dynamics of implementation, mechanisms to support stronger initial decision-making, the diffusion of decision-making and implementation capacity, and the best ways to drive accountability and oversight for structures which show increasing variety both in organizational terms and with respect to values.
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Chapter 30

Through ‘Thick’ and ‘Thin’

Comparison in Administrative Law and Regulatory Studies Scholarship


Elizabeth Fisher*




It is often easy as an administrative law scholar who wades deep into legal doctrine and legal culture to feel like I am behind the comparative law times. While the lack of contemporary comparative administrative law scholarship is often lamented, comparative study of regulatory regimes has been a booming enterprise. I mean that literally. Not only are there multiple rich strands of comparative academic research that can be broadly described as ‘comparative regulation studies’, but the comparative study of regulatory regimes is a consultancy business unto itself. This state of affairs reflects the ways in which for the first fifteen years of the new millennium, regulatory reform was high on political and economic agendas. Much of that reform discourse has placed emphasis on the idea that the concept of ‘regulatory quality’ can be understood as a generalizable set of principles (OECD 2018, 25). In contrast, the study of administrative law appears quite ‘parochial’ with its emphasis on the finer points of legal and contextual detail (Cassese 2015, 468).

That is only a set of appearances however. The relationship between administrative law scholarship and regulatory studies is a far more interdependent one that this depiction suggests. By providing an overview of scholarship in these areas, three important points emerge. First, there is a significant overlap between administrative law and regulatory studies. Second, comparative scholarship about administrative law and regulation is being carried on for many different reasons and in many different ways. Third, the real distinction operating is between ‘thin’ and ‘thick’ accounts of regulation and administrative law. Seeing this distinction is particularly important in the times we live in where public administration, and thus administrative law and regulation, have often been the focal point of political struggle (Hochschild 2016). In particular, thick accounts can help make sense of those struggles.

Two points should be made before starting. First, this chapter is focused on comparative analysis as a scholarly enterprise. It is concerned with identifying the intellectual nature of different comparative exercises. Second, given that both administrative law scholarship and regulation research are diverse fields it is not possible to be comprehensive in this chapter. Not only are there many methodological and disciplinary approaches, but bodies of literature have clustered around different areas of regulation. While I attempt to give a feel for some of that vastness (and thus my list of references is very long), my analysis inevitably focuses on those areas that I have encountered in my own work.

30.1 Regulatory Studies and Administrative Law Scholarship: A General Overview

Before considering comparative accounts of administrative law and regulation, let me be clear what I mean by both terms. Doing so is a fraught enterprise. Any use of this terminology carries conceptual baggage. For some these are two distinct practices, and for others they are not.

As Koop and Lodge note, ‘explicit definitions are scarce’ of regulation (Koop and Lodge 2017, 105). A good starting point is Lange’s definition—regulation ‘refers to legal rules which seek to steer the behaviour of mainly private citizens and companies but also of central and local government as well as public agencies’ (Lange 2008, 996). This type of activity is covered by a range of different academic disciplines and so the study of regulation is not intellectually or methodologically monolithic. Accounts of regulation can be found in political science (Carrigan and Coglianese 2011; Carpenter 2010), anthropology (Schwarz and Thompson 1990; Douglas and Wildasky 1982), and sociology (Jaeger et al 2001; Callon et al 2009), to provide a few examples. Different methodological approaches also abound (Baldwin and Cave 2012; Hood 1998; Carpenter 2001). Moreover, given the shift from government to governance, the study of regulation is becoming increasingly less state-centred and less focused on rules (Jordana and Levi-Faur 2004). The study of private actors and their behaviour is becoming a feature of this field (Schepel 2005). There has also been the growth of ‘global’ regulation whether through international cooperation, the regulatory harmonization integral in trade regimes, or trans-national interaction (Braithwaite and Drahos 2000; Scott et al 2017; Heyvaert 2018).

Given that regulation often requires expertise, information and deliberation in its formulation as well as the application of it to specific facts in enforcement, public administration has played a significant role in many regulatory activities (Fisher 2007, 19). Indeed, classic regulatory institutions such as the Interstate Commerce Commission are administrative institutions (McCraw 1984). With that said, not all regulation involves administrative institutions, and when it does such institutions can take very different forms.

Administrative law is, or at least should be, the law of public administration (Fisher and Shapiro, 2020). Public administration does many things, including but not limited to, regulation. Much administrative law scholarship focuses on judicial review, although administrative law encompasses a vast array of other laws and techniques that constitute, limit, and hold public administration to account. Given that public administration is not only a legal creation and is not only held to account and limited by law, administrative lawyers have always been struggling with what it is they do (Thomas 1992). How that struggle manifests itself varies. For some it has resulted in the embracing of other disciplinary paradigms to explain administrative law (Mashaw 1997). For others, it has required the abandonment of law (McAuslan 1983). And for others still it has resulted in the need to place administrative law within its empirical reality (Mashaw 1983).

Overall it would be fair to say that regulation scholars and administrative law scholars have much subject matter in common. Administrative law scholars are quick to pick up on ideas emanating from regulatory literature including the concepts of market failure (Breyer 1982), risk (Harlow and Rawlings 2009, 266), governance (Rubin 2007), or the regulatory state (Scott 2000). Regulatory scholars have focused on particular pieces of legislation and case law (Jasanoff 2011). It is also the case that literature described as ‘regulation’ is being produced by legal scholars (Thaler and Sunstein 2008), and ‘administrative law’ literature by those more grounded in other disciplines (Shapiro 1996). The relationship between law and regulation also reflects different intellectual preoccupations in different countries (Picciotto 2017, 677–8). Thus, for example in the US the relationship is a close one due to the influence of legal realism and the interdisciplinary background of many of those teaching in law schools. In the UK there is a greater schism between traditional legal scholarship and work that is understood as more interdisciplinary (Cownie 2004).

A common, but incomplete, way to understand the distinction between regulatory studies and administrative law scholarship is that they represent a distinction between external and internal approaches to the study of law. External accounts of the law, are ‘of the law in practice, of legal institutions at work in society rather than legal rules existing in a social, economic, and political vacuum’ (McCrudden 2006, 634). Law is being studied for the function it plays, and often without regard to legal reasoning. External accounts can vary significantly in their methodological nature and their theoretical outlook. For example, Foucauldian approaches (O’Malley 1996), law and economics accounts (Ogus 1994), and Marxist studies (Frug 1984) are examples of external accounts. Internal accounts are those accounts of law that, as McCrudden states, analyse ‘legal rules and principles taking the perspective of an insider in the system’ (McCrudden 2006, 633). Such accounts can vary in nature, but inevitably cluster around a strong approach to ‘law’s self-understanding’—that is, an approach that sees it as important to explain a legal practice from working with internal reasoning processes (Smith 2000, 253).

Regulatory studies are understood to take an external approach to the study of administrative law because, as the definition of the scope of the subject suggests, law is only one element under academic scrutiny. In contrast, because administrative lawyers are often interested in making sense of the inner coherence of an administrative law system, then there is an assumption that this perspective stays very much inside the legal system. There is a certain truth in that, but it is also the case that there are those studies of administrative law that take a more external approach to the study of law (McAuslan 1980) and there are those accounts of regulation that study law and legal processes internally (Jasanoff 2011). Moreover, not only are both fields methodologically diverse, but there are many other dimensions to analysis not adequately captured by the internal/external dichotomy. This can best be seen by turning to comparative research exercises in regulatory studies and administrative law.

30.2 Comparative Regulation Studies

There are a multitude of scholars involved in the comparative study of regulation and associated fields. Not only are there many books and articles on the topic but also journals that publish a rich comparative literature on regulation. These include Comparative Policy Analysis: Research and Practice, Regulation and Governance, and Comparative Political Studies. The variety of scholarship can be bewildering to navigate—pockets of scholarship are not always easily relatable to each other—this reflecting the scholarly and methodological diversity in this area as well as the ambiguity of the concept of regulation.

Some of this literature is primarily descriptive. There is a line of political science literature comparing different styles of regulation (Vogel 1986) or policy-making side-by-side (Richardson 1982). There is also literature that focuses on comparing the outcomes of regulatory activities—for example, regulating risk at particular levels (Hammitt et al 2005). Over time, scholars have also had to grapple with the ways in which different regulatory and legal ideas have diffused between jurisdictions (Busch et al 2005). Studies of chemical regulation are an example (Botos et al 2019). Some studies focus on cultural behaviours—studies of legalism being an example (Kelemen 2011). Much of this literature recognizes the complexities of diffusion (Radaelli 2005). Closely related to this literature is a body of literature whose comparative ambitions are focused on the process of diffusion. Take for example the political science literature on the growth of independent agencies (Thatcher and Stone-Sweet 2002). Political science accounts are providing an account ‘of an institutional expression of state adaptation to the governance age’ (Jordana et al 2018, 525) where that account is embedded in broader understandings of states and capitalism.

The literature on the ‘regulatory state’ is another example and has been used to aid comparative work, particularly between Western jurisdictions (Yeung 2010). As Levi-Faur notes, ‘The regulatory state, therefore, helps us to understand not only regulation, but also the direction, means, and consequences of the expansion of the democratic capitalist state in the age of governance’ (Levi-Faur 2013, 46). By doing that an understanding of how to improve the state can be developed. Thus, as he goes on to note, ‘we need a vision of the state where the regulatory state helps deliver better welfare states and better developmental states than we have nowadays’.

This highlights the fact that some comparative literature has the purpose of improving regulation, not just improving an understanding of it. There is a public-sponsored comparative literature about regulatory reform and innovation. The Organisation for Economic Co-operation and Development (OECD) is a leader in this area. This type of discourse rests on an explicit assumption that there are common features of best regulatory practice that can be identified by a comparative survey of regulatory approaches. This is a ‘toolbox’ approach (Fisher 2006)—by identifying an array of different regulatory strategies, the most efficient and effective one can be chosen (Gunningham and Grabosky 1998). Nudge theory, grounded in behaviour psychology, has also been used to identify optimal regulatory approaches (Thaler and Sunstein 2008; Kosters and Van der Heijden 2015). In the words of Picciotto, such approaches tend towards casting questions of regulatory design as ‘apolitical’ and ‘technical’ (Picciotto 2017, 691). The growth of trans-national and global approaches to regulation reinforce this characterization of regulation as a universal aim with comparative analysis providing a means to determine the best way to do it in a particular circumstance.

There is of course much in the discourse that counters this. Many studies comparing regulatory approaches warn of the dangers of naïve regulatory transplantation, and provide lists of things for regulatory policy-makers to consider (Brathwaite and Drahos 2000; Mattli and Woods 2009; Etienne et al 2018, 24). From this perspective, comparative analysis provides not the answer, but an intellectual frame for inquiry. Empirical accounts of regulatory practices also reinforce the distinct and culturally bounded nature of different jurisdictions (Lange 2008a). Strands of public administration scholarship also highlight the ways in which talking of ‘Weberian bureaucracy’ does little to aid comparison (Novak 2015). Furthermore, there is a rich body of literature that explores the different ways in which regulatory and administrative institutions are the product of complicated histories or particular ways of seeing the world. Work in science and technology studies (STS) that explores the co-production of the physical and social world is a prime example of this (Jasanoff 2005). As Jasanoff notes STS ‘broadens the scope and aims of comparison by looking beyond the structural variables that form the staples of political inquiry and by symmetrically scrutinising national knowledge practices’ (Jasanoff 2017, 271). In doing so, it has also developed a critical discourse about the nature of comparison (Winickoff et al 2005; Jasanoff 2013).

30.3 Comparative Administrative Law Scholarship

That critical stance sits easily with the way that many administrative lawyers approach comparative administrative law exercises with genuine caution (Fisher 2019). This caution is due to the awareness of the considerable analytical work that needs to be done to understand the administrative law of a legal system. As Bell notes ‘[a]dministrative law is closely bound up with national institutions and traditions, as well as national constitutional values and ways of operating’ (Bell 2006, 1260). Chief Justice French of the Australian High Court has stressed the importance of the field of public law being understood in its ‘local context’ (French 2018, 238). Moreover, understanding any system of administrative law also requires understanding that there can be disagreement about the nature of the legal order and its relationship to the rest of the society (Cane 2003; Craig 2003; Loughlin 2005). This is particularly when, as seen above, public administration is not a wholly legal phenomenon.

Mastering administrative law thus requires a ‘deep dive’ into a legal system and into the wider political and social culture, even for those operating within it (Shapiro 1999). For those coming from a different system, the barriers to intellectual entry are high (Bell 2006, 1260). If jurisdictional error in Australian judicial review doctrine brings Australian law students to tears, imagine what it does to those from outside the legal system (Aronson 2007). English ideas of deference can appear perplexing to those practitioners not used to the fused ideas of public law operating in that legal culture (Hayne 2011). As developing a deep understanding of administrative law takes considerable effort, it is not something to be done lightly.

A flipside of this is that comparative administrative law is seen to yield scant analytical value. Given the importance of ‘deep water’ legality (Malsukhum 2019) to administrative law, there is a perception that while similar issues arise in other jurisdictions there is little to be gained by looking outside a legal system. This is reinforced by the fact that administrative law systems tend to see themselves as ‘exceptional’ (Taggart 2008; Cane 2016, 18). For example, there is a general presumption that the current debates about how US courts review agency interpretations of their own statutory mandates will not be resolved by reference to the case law of other places, but rather by digging deeper into US legal doctrine (Strauss 2012; Urick 2013). Likewise, the debate over the constitutional foundations of judicial review in the UK is very much internal to that legal system (Forsyth 2000).

This is not to say that there are not many examples of inter-jurisdictional interchange and comparison (Taggart 1997; Rose-Ackerman et al 2017; Elliott et al 2018). Indeed in the late nineteenth and early twentieth centuries, comparison and cross-jurisdictional dialogue were common practices (Goodnow 1893; Fuchs 1937; Schwartz and Wade 1972). While less frequent now, there are many examples of comparative exercises being carried out in regards to specific issues: arguments for US-style administrative procedure reform in the European Union (Bignami 1999); the role of private actors (Donnelly 2007); the promotion of environmental principles (Scotford 2017); and arguments about grounds of judicial review (Groves and Weeks 2017) are a few examples. Administrative law scholars also often argue the relevance of a doctrine from another jurisdiction. For example, in the Australian case, Enfield City Corporation v. Development Assessment Commission (2000) 199 CLR 135, the US case Chevron USA Inc v. NRDC 467 US 837 (1984) was put in legal argument, albeit with no success. There have also been a number of attempts at more ambitious comparative law exercises (Cane 2016; Craig 1990; Fisher 2007). More significantly, as with regulatory studies, there has been a flurry of legal scholarship around the emergence of what is understood as global administrative law (Kingsbury et al 2005). This is particularly when, as Loughlin notes ‘Global law presents itself as the science of the administration of things’ (Loughlin 2017, 356).

30.4 The Significant Overlap Between Administrative Law and Regulation Scholarship

The referencing in the last two sections highlights just how vast and diverse the intellectual work being carried out in regards to the comparative analysis of regulation and administrative law is. In this and the next two sections I want to highlight three features of this literature: that there is a significant overlap between administrative law and regulatory studies scholarship; that comparative work is being carried on by different methods for a variety of reasons; and that a constructive way to make sense of these scholarly activities is a distinction between thin and thick accounts of law and administration.

The first point—that the overlap between comparative regulatory studies and administrative law scholarship is significant—is really reinforcing the more general relationship between these two areas that was evidenced in Section 30.1. Much administrative law is a form of regulation and regulatory forms of organization are often embedded in administrative law (Preston 2019). Comparative exercises in administrative law are commonly grounded on insights from political science and other disciplines (Rose-Ackerman et al 2017). Cane grounds his comparative analysis in historical institutionalism (Cane 2016, 13), Craig draws on theoretical accounts of the nature of the state (Craig 1990), and my work has been heavily influenced by STS (Fisher 2007; Fisher 2017). A quick survey of the authors contributing chapters to this Handbook also reveals that many of them are deploying analytical frames that have more in common with work in the regulatory studies field than classic administrative law doctrine.

This state of affairs reflects the point made at the outset—while administrative law is the law of public administration, public administration is not only constituted and limited by law. To truly understand the subject matter of administrative law, a more interdisciplinary approach is required. Thus, for example, Jasanoff’s work on co-production of law, social orders, and regulatory problems is an important aid in helping administrative lawyers understand the legal choices to be made in regards to developing particular regimes (Jasanoff 2015; Jasanoff 2005). Cane in his work is showing how administrative law frameworks regulate power (Cane 2016). Craig, in exploring political theory, is showing the normative depth of administrative law ideas (Craig 1990).

An important consequence of all of this is that the distinction between internal and external accounts of law breaks down. Not completely, as examples of highly internalized accounts of comparative administrative law and extremely externalized accounts of regulatory studies can be found. But with that said, the overlap between internal and external accounts of administrative law and regulation is so significant as to make the distinction not very insightful. If administrative law is to be taken seriously, a thorough internal study of it must also encapsulate external accounts as well. The need to do this becomes particularly stark when undertaking administrative law comparison because of the need to determine what should be compared. Thus, what is striking about comparative exercises in administrative law is how methodologically distinctive they are, and how each exercise is often criticized by others arguing that a particular methodological approach has its limits (Craig 2017; O’Leary 1992). Administrative law may be interdisciplinary, but what that entails is open to debate and question.

30.5 The Diversity of Comparative Exercises

That relates to the second point that emerges from the overview of comparative regulatory studies and administrative law scholarship—the practice of comparing regulatory/administrative regimes ‘is a field without a common framework’ (Marmor 2017, 321). Comparative analysis is being carried out by different methods and for different reasons.

Given the interdisciplinary nature of both regulatory studies and administrative law, the question of the ‘best’ method to study the subject, particularly when undertaking comparative exercises, is not capable of a single answer. The overview in Sections 30.2 and 30.3 make clear that many methodologies are in play—derived from political science, STS, socio-legal studies, doctrinal analysis, political theory, and anthropology to name a few sources. There is no single ‘ideal’ comparative method out there waiting to be discovered. While administrative law might not provide a complete disciplinary understanding of the law of public administration, nor does any other discipline.

Thus, for example, when I was developing my work on administrative constitutionalism (Fisher 2007), I was told by different well-meaning scholars that I needed to radically rethink my comparative methodology inter alia to reframe it in terms of public choice theory, Foucaulidian theory, or analytical jurisprudence. All of these are valid approaches, but all are incommensurable with each other. More significantly, none of them adequately addressed the issues in the legal material that I wanted to explore.

The methodological pluralism of comparative method in administrative law and regulation reflects the methodological pluralism of legal scholarship more broadly (Feldman 1989; Fisher et al 2009). There are two important implications of that pluralism. The first, as already noted, is that claims to the universal superiority of a single comparative method should be treated with considerable scepticism. The second is that any use of a method needs careful thought and reflection (Poteete et al 2010; Fisher 2018).

A major focal point in that process of reflection is how any specific comparative method relates to the reasons for carrying out a comparison. Thus, some comparative exercises are pure exercises in intensifying understanding. While they may focus on how common problems have been dealt with, the purpose of comparison is to understand how those problems were addressed. In doing so they are often showing something ‘deeper’—the role of ideas of the state (Craig 1990) or the phenomenon of co-production (Fisher 2007). Other work is more inspirational—seeing how other systems address a regulatory issue or a legal issue is a ‘source of ideas’ (Reed 2018, 254), while not a source of legal authority or any form of precedent. Other comparative work focuses on understanding how a regulatory or legal concept has moved between jurisdictions and in doing so has developed in different ways in different legal cultures (Scotford 2017; Bogojevic 2013).

But other comparative work has a far more purposive aim. The literature on regulatory quality discussed in Section 30.2 is one example, as is the literature on the expansion of regulatory impact assessment to different jurisdictions (Deighton-Smith 2006). None of this analysis is naïve enough to think that such surveys can identify perfect examples of regulation and administrative law, but there is an assumption that such analysis can yield insight in developing a conceptual framework, for example, in delineating what regulatory quality is (OECD 2018). Furthermore, there is literature which critiques what is perceived to be a global trend and in doing so, provides another model to guide comparative analysis. For example, Braithwaite’s account of regulatory capitalism is offered up as an alternative to understanding global regulatory developments in terms of neoliberalism (Braithwaite 2008).

There are also different time imperatives involved in different studies. The urgency of the policy report has little in common with the scholar attempting to dig down into the depths of a legal culture. Overall, extending the spectrum out to regulatory studies is a reminder of the danger of making too many generalizations about comparative exercises in this area of legal and regulatory activity. There are a range of different intellectual exercises being carried on for different reasons.

Comparative exercises are often criticized for their limitations. As Chief Justice French has quipped, inter-jurisdictional dialogue often verges ‘on the vaguely cross’ (French 2018, 231). But those limitations vary as do the reasons for people getting ‘vaguely cross’. A regulatory scholar wanting to find common themes grows frustrated with the parochialism of administrative law accounts that make much of the legal detail but do little to recognize more general trends. Likewise, for administrative lawyers, much regulatory studies analysis is oddly disembodied from that detail. Indeed, for most administrative law scholars, even those who work with different jurisdictions, most comparative regulatory accounts feel ‘thin’ (Strauss, this volume).

30.6 Thin and Thick Accounts in Comparison and in Practice

This relates to the third point that emerges from the analysis above—that while there is considerable variation in method and purpose when it comes to comparison, there is a distinction between ‘thin’ and ‘thick’ accounts of administrative law and regulation. The distinction between thin and thick description is well known in the social sciences (Tholen 2018), but less so in law. I use the term ‘account’ rather than description in the comparative law context, because it is a reminder that in describing different jurisdictions we are nearly always doing so within a framework that dictates the purpose of that description and thus what is focused on in developing that description. To put the matter another way, we are providing comparative accounts as part of a wider process of regulatory or administrative law inquiry. Indeed, that is one of the reasons why the thickness of an account may vary. Thin and thick accounts are not just of law (although that is an important element of it) but also of the context in which administrative law is operating. The distinction is not completely clear cut in that there are variations in thickness and thinness, but the distinction is observable all the same.

Thin accounts focus on what is simply observable and collatable. As Porter notes ‘[i]n a thin world, surfaces should be valid and deep meanings superfluous’ (Porter 2012, 212). A thin account is usually understood as focusing on text without wider context. Thin accounts have many uses. Not least that they allow regulatory and administrative law processes to be made immediate sense of. Take for example, the very simple description of calling something ‘command and control’ regulation. It tells us little about the detail of any legal framework, but it tells us much about the legal structure of the framework and how it is expected to work. That is useful. The idea of responsive regulation is also doing something similar (Ayres and Braithwaite 1992). The use of the concept of rule-making in administrative law is another thin account. While it does have very precise legal meanings, particularly in the US, rule-making is also used as a generic term to distinguish it from other types of more individualized decision-making. It is also possible to have thin accounts of legal doctrine and legislation. These accounts, for example, can focus on the deployment of particular legal terms or legal principles in case law. But as we shall see, an engagement with doctrine often requires an approach that does not just focus on the easily observable and collatable.

One of the great merits of a thin account is that it allows a concept to travel further. This is in two ways, as Levi-Faur notes of the idea of the regulatory state:

The notion of the regulatory state, it is maintained, can apply to any state that relies on rule making, rule monitoring, and rule enforcement. This definition can travel in time because it is thinner than its more ambiguous competitors. It does not require agencies or democratic or economic liberalism, nor does it have any particular affinity to Anglo-Saxon or Western cultures. The lighter weight allows the concept not only to travel further (both to the past and to the future) but to better illuminate the regulatory aspects of the present social, political, and economic order.

(Levi-Faur 2013, 45)

In regards to the first form of travel, the concept of ‘regulatory state’ is useful because it is not linked to ‘specific historical contexts or institutional dimensions’ but still narrow enough ‘to allow us to distinguish it from competing conceptualizations of the capitalist, democratic state such as the welfare state, the developmental state, and the risk state’ (ibid, 39). This relates to the second form of travel: by being able to travel further it deepens understanding.

It is fair to say that thin accounts have been a common feature of much, albeit not all, regulatory studies scholarship because it is an approach more likely to yield an understanding of regulation itself. This is because while the definition of regulation varies, studies of it are focusing on generalizable trends. Take for example Baldwin and Cave’s various ‘senses’ of regulation—that it is ‘a specific set of commands’, ‘deliberate state influence’, or ‘all forms of social and economic influence’ (Baldwin and Cave 2012, 3). These phrases are thin accounts that can be used to categorize different forms of observable behaviour in different places. The same is true of Baldwin and Cave’s criteria for ‘good regulation’: ‘is the action or regime supported by legislative authority?; is there an appropriate scheme of accountability?; are procedures fair, accessible, and open?; is the regulator acting with sufficient expertise?; is the action or regime efficient?’ (ibid, 27). While each of these criteria could be deconstructed, in actual fact that would be to misunderstand their purpose. Rather, the criteria are providing an evaluative template for what can be observed.

In contrast, thick accounts are those that are in the anthropologist Clifford Geertz’s words a study of ‘a piled-up structures of inference and implication’ (Geertz 1973, 7). What confronts those undertaking thick description, Geertz stated, ‘is a multiplicity of complex conceptual structures, many of them superimposed upon or knotted into one another, which are at once strange, irregular and inexplicit, and which he [sic] must contrive somehow first to grasp and then to render’ (Geertz 1973, 10). Much cultural anthropology consists of thick accounts, but so do many studies of administrative law and regulation. Take comparative studies of administrative law doctrine where scholars are faced with the interconnections between different legal doctrines. While there may not be much in the way of inference and implication, there is much in the way of complex conceptual structures superimposed or knotted into one another. Administrative law and regulation scholars are also confronted with not only the ‘complex conceptual structures’ of administration and regulation, but also the vast bodies of legal and non-legal material that accompany it. Documents matter (Riles 2006) as does the lived experience of law where law may not be enforced but ever present (Hawkins 1984). Given the way administrative law and regulation are ‘embedded in the life of the state’ (Saunders 2018, 276) a thick account has many merits.

There are many examples of thick accounts in regulatory studies—work in socio-legal (Hawkins 1984) and STS (Jasanoff 2011) being two examples. But thick description is the more natural modus operandi of administrative lawyers, schooled as they are in the public law precepts of their legal culture. Meaning is only gained by moving beyond the surface. Thus Malsukhum, in his comparison of how the legal nature of grounds of judicial review are understood in England and Australia shows how they are products of different legal mentalities that perceive what is legally possible in terms of their own legal culture (Malsukhum 2019). Just as Geertz rejected ‘thin’ scientific accounts by social scientists, so have many legal scholars rejected scientific accounts of legal scholarship (Feldman 1989). The ‘parochial’ tendency of administrative lawyers (Cassese 2015) is a tendency towards a fidelity to the legal culture. It is a belief that a doctrine cannot be understood without its precedents and/or antecedents, or without a commitment to understanding the wider socio-political context. What that also means is that evaluative criteria such as those of Baldwin and Cave discussed above resonate differently in thick accounts: questions of legislative authority and fair procedure become contested and litigated (Hovell 2016); expertise and accountability can be understood and constructed in different ways (Fisher et al 2015); and an output focus on efficiency is less relevant.

But providing a thick account also means that comparison is inevitably more challenging. There is less in Levi-Faur’s terms that can easily travel. A deep dive into the doctrinal intricacies of one legal culture yields less general meaning. Thick accounts make more obvious the types of intellectual disagreements noted above about the nature of administrative law and its relationship with politics (Cane 2003; Craig 2003; Loughlin 2005). They also unearth more general ideological and theoretical disagreements—something that reflects the way in which public administration and regulation are constantly giving rise to low-level conflict.

Thin accounts in regulatory studies and thick accounts in administrative law scholarship are only tendencies, however. It is also important to repeat that this distinction is not only of thick and thin accounts of law, but also of context. This is what makes this distinction different from that between external and internal accounts discussed in Section 30.1. Thus for example, Bogojević, in her account of emission trading schemes, provides a thick account of not only law, but also markets and how particular frameworks co-produce understandings of markets and states (Bogojević 2013). Likewise, Cane’s comparative analysis is a thick account of power in administrative regimes, with law as an important element (Cane 2016).

Overall the distinction between thick and thin accounts in this area helps us understand why, while there is a significant overlap, administrative lawyers and regulatory scholars often struggle to interact with each other (Porter 2012, 112). Those, like myself, who are used to thick accounts can find thin accounts misrepresentative (Fisher 2002; Fisher 2003). Thick accounts however can feel so overburdened as to be misrepresentative as well. Take for example Millstone’s critique of my thick description of the BSE crisis (Fisher 2007, ch. 2). For Millstone, the explanation for the crisis can be found in the actions of the ministers and how they related to the Prime Minister’s agenda (Millstone 2008). My attempt to dig down into the material to understand how different actors understood ‘good decision-making’, for him, misses the point.

This distinction between thin and thick accounts is not just one about scholarly preferences, but also can be seen to mirror the practice of regulation and law. Thin accounts in regulation studies, reflects and reinforces the way in which real-world regulatory discourses can be thin as well (Picciotto 2017; Campbell 2017, 118). This is particularly the case in regards to global or international approaches to regulation (Lang 2011). Take for example, the OECD’s criteria for regulatory quality. These include requirements that laws should ‘serve clearly identified policy goals’; ‘produce benefits that justify costs’; and ‘be implemented in a fair, transparent and proportionate way’ (OECD 2018, 25). These are thin criteria and that thinness means that ensuring they operate in a particular context is assessable. In contrast, much of the integrity of legal argument comes from wrestling with the relationship of a particular legal concept with other aspects of a legal or socio-political culture (Latour 2010, 242–3). The thickness of a comparative account is thus a necessary corollary of the thickness of legal argument.

Overall, what that inevitably means is that administrative lawyers and regulatory scholars can often struggle to interact meaningfully about specific areas. As Porter notes, more generally of public decision-making,

Why, in a thick world, do economists stride with heads high through the corridors of power, while cultural historians pass along their possibly profound insights to one another? Why, in the world of business and administration, are lengthy reports with all their uncertainties circulated among underlings, while the “executive summary,” purged of ambiguity and detail, goes to the people at the top? Thinness is, if not the natural state of things, an appealing modern project. It beguiles us with its terse, muscular economy. (Porter 2012, 212)

While Porter is not talking of lawyers, most administrative lawyers are well acquainted with the type of questions he is asking. We know how rarely thick legal arguments have ‘terse muscular economy’.

This is not to say that no form of interaction between thick and thin accounts is possible in the comparative context. It is. Take for example the field of risk regulation. There are broadly two narratives out there about risk regulation. One is a thin account that uses ‘risk’ as a unifying idea of governance that makes sure the state focuses on what is important in the most rational way possible (Hood et al 2001). From this perspective, risk, risk assessment, and risk management are relatively straightforward organizing concepts that can be deployed to help the state do a better job. They can also seemingly transfer easily between jurisdictions. The thick account of risk regulation is far more complicated (Jasanoff 1999). Risk emerged as a set of administrative ideas in the US and became organizing concepts through a set of court cases, policy initiatives, and attempts at legislative reforms (Fisher 2006a). Comparative study shows how concepts of risk are co-produced with law and the social order in a particular legal culture (Fisher 2007).

These thin and thick accounts do not automatically interrelate but can inform each other. As Porter notes: ‘The drive for thinness…is dense with human meaning and leads into unfathomable depths’ (Porter 2012, 226). In other words, it is important to consider the thick meanings of thin accounts (Porter 1996). Doing that can help gain greater insight to what is going on. Thus, for example, the thin account of ‘risk’ is operating less as a label for regulatory subject matter and more as a regulatory concept regulating public administration (Fisher 2010).

To put the matter another way, a thin account is nearly always the product of deeper social processes but whether there is a need to chart, and engage with, those social processes will depend on the purpose of any scholarly inquiry and the questions being asked. The boom in comparative regulatory study noted in the introduction has largely been a boom in thin accounts. It has had many benefits in identifying common themes, sharing best practices, and opening up new areas of scholarly exploration.

With that said, there is little in this literature that helps make sense of the current political woes of Trumpism, Brexit, and populism. This is despite the fact that the events of 2016 and afterwards have been a long time coming (Frank 2005), and that much of the regulatory literature is dealing with political fashions (e.g. neoliberalism) that could be understood to be contributing to the current state of affairs. It is also the case that public administration and regulation have been major flashpoints and the political talk has been of ‘regulatory red tape’ and ‘deconstructing the administrative state’ (Kettl 2017; Lewis 2018). But despite all of this, among the discussions of the regulatory state and regulatory quality there is little to help make sense of these events. This is because global and general discourses about regulation appear to present a ‘single vision’ of governance whose rationality is understood as ‘a view from nowhere’ (Latour 2018, 68). That thinness has utility, but also is a weakness in regards to changing political events.

This is not to say that thicker accounts do not exist, but that they tend not to be part of comparative regulation scholarship. Take Hochshild’s sociological analysis of Tea Party voters in South West Louisiana which focuses on what she describes as a ‘keyhole issue’ of environmental pollution and environmental regulation (Hochschild 2016, 21). This area of the US is dominated by a number of heavy industries that pollute and degrade the environment. Many of these Tea Party voters however, wish to abolish the protection provided by environmental law and regulation.

What Hochschild’s thick account reveals is a ‘deep story’. It is a story of people seeing themselves as standing in a line working towards the Great American Dream. That line is not only at a standstill, but those standing in line perceive that people are cutting in ahead of them—minorities, women, immigrants, refugees, and the environment. In this deep account, Hochschild is charting different nuanced reasons of why this group of people are feeling this way. Some are loyal to industry. Others prioritize other things. Others think regulation and government control prevent free choice. Others place greater faith in the free market. Such a thick description does not travel easily, but it does begin to reveal sources of conflict and disagreement—sources that are invisible in thin description. Hochshild’s analysis is a reminder that however much there is discussion about good regulation, there is also the lived experience of it.

Thicker accounts are also playing important roles in explaining strong divergences of opinion in different countries over regulating genetically modified organisms (Jasanoff 2005); in aiding understanding of why there may be general agreement over a regulatory strategy such as emissions trading schemes but disagreement over what such a strategy entails (Bogojević 2013); and in providing an account of why any regulatory or legal development has different consequences in different legal cultures (Scotford 2017). Given the centrality of law in many of these debates, thick accounts in comparative administrative law scholarship are particularly important for helping make sense of disagreement. Take for example Hovell’s thick account of how debates over fair process in the sanctions committee of the Security Council reflect deeper disagreements over the nature of international law (Hovell 2016). In short, thick comparative accounts can de-mystify disagreement, contextualize it, and help make sense of it. They cannot solve it of course, but then there is no expectation that either a thin or thick form of comparative inquiry can do that.

30.7 Conclusions

In conclusion, let me provide a final overview of the arc of my analysis. Administrative law scholarship and regulatory studies are closely overlapping fields. While comparative analysis is more common in regulatory studies, it is being carried out in both areas for a variety of reasons and in a variety of ways. While care must be taken with any generalization, a distinction can be made between thin and thick comparative inquiry. A thin comparative account tends to prevail in regulatory studies, reflecting the dominance of thin policy discourses. In contrast, comparative administrative law scholarship tends towards providing thicker accounts, reflecting the general thickness of legal discourse. Furthermore, these forms of description interrelate with each other.

In reading all of the above, you may be thinking that this is a very long winded way of saying what any good comparativist knows—that you need to conduct any comparative exercise with extreme care and with an explicit engagement with method. But it is particularly important to stress because it is often easy for administrative lawyers to feel the need to embrace or reject comparative regulatory analysis wholesale. Reflecting on the nature and role of such comparative analysis is also constructive in helping administrative lawyers and regulatory scholars navigate these interdisciplinary and multifaceted areas of practice. Specifically, it can help identify the strengths and weaknesses of thick and thin comparative inquiry. That, I would argue, is essential if research in this area is to aid understanding of current debates over administrative law and regulation.
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31.1 Introduction

Administrative law scholarship rarely, if ever, considers the foreign policy and national security agencies. As a result, the rules, regulations, procedures, and accountability processes of foreign ministries, military departments, and other security agencies remain largely ignored in the literature. Indeed, it is a fairly radical idea even to suggest that the study of these agencies belongs within the domain of administrative law at all.

In the US, administrative law scholars overlook these crucial agencies of the administrative state in part because the primary legislative framework for administrative law, the Administrative Procedure Act (APA), contains broad exemptions for such agencies.1 Laws protecting the secrecy of national security and foreign policy agencies reduce the relevance of core administrative values such as transparency and participation. And special constitutional considerations require deference to the executive branch in the foreign policy domain and limit judicial review in a manner not applicable to other agencies, reducing prospects for accountability and procedural fairness, which are, of course, also central administrative law values.

In other countries, similar issues also tend to cordon off the foreign policy and national security agencies from the scrutiny of administrative law scholars, again because such agencies receive legal protections for secrecy and because courts often defer to executive discretion in the foreign policy and national security arenas. As in the US, judicial doctrines and legislative frameworks may segregate the work of these agencies into a domain separate from that of domestic agencies and limit prospects for judicial review. For example, in the UK, the doctrine of the prerogative of the executive has at least historically limited judicial oversight of executive decision-making in the national security and foreign policy area (Poole 2017). Finally, multiple regimes of public international law, including international humanitarian law and international human rights law, tend to govern the activities of these foreign affairs and national security agencies to a greater degree than domestic agencies. As a result, the realm of national security and foreign affairs law remains largely distinct from that of administrative law.

Yet in many respects, foreign policy and national security agencies perform functions that are similar to other agencies. The US Defense Department (DOD), for example, through government contracts, regulates an enormous, billion-dollar defence industry. Its healthcare system, Tricare, provides benefits to millions of veterans.2 And its rules, myriad regulations, policies, and procedures govern the work of thousands of civilian and military entities.

This chapter forms one piece of a much larger project that seeks to bring the study of foreign policy and national security agencies within an administrative law framework. In this project, I ask four principal questions. To what extent do core administrative law values such as transparency, participation, accountability, rationality, and procedural fairness, govern the work of these agencies? How well do the rules and procedures that operate within these agencies reflect these values? To what extent are reforms needed to better protect these values in this domain? And to what extent should these values be applied differently in the foreign policy and national security space?

A comparative approach to these issues is particularly valuable. Through comparative analysis, we can glean important similarities, as well as critical differences, among multiple legal systems. The particularity of case studies in different countries, with contrasting histories and contexts, can help illumine what is distinct and unique about each case, as well as highlight cross-cutting issues and approaches.

In this chapter, I focus on the case of extraterritorial military detention by the US and the UK, two countries that quickly deployed and then repeatedly refined their detention policies during the nearly two decades following the terrorist attacks of September 11, 2001. Military detention is arguably one of the quintessential national security functions, where deference to executive discretion is strongest. As such, it is an activity that differs markedly from the types of practices, such as the regulation of various industries, that form the core work of many domestic administrative agencies.

Yet even here, in a realm seemingly so insulated from administrative law norms, agencies have implemented a variety of administrative rules and procedures, as well as non-judicial administrative tribunals to assess the status of detainees. Such tribunals are not full-fledged courts with a penal purpose; instead, they are administrative law-like tribunals, managed by executive agencies according to specified rules and procedures to regulate wartime detention of individuals believed to pose an ongoing threat to security. Moreover, at least to some extent, these rules and procedures aim to protect what might be termed administrative law values, including transparency, participation, rationality, and procedural fairness (Kingsbury et al 2005, 28). The tribunals do not equal courts in their implementation of these values, of course, but significantly both the US and the UK gradually increased the extent to which they protected these principles in the administrative processes related to military detention.

In both the US and the UK, the imposition of what we might call administrative law values in the military detention context has emerged—as most administrative law regimes do—through the interaction of courts and executive power. In the US, domestic courts have insisted on limited judicial oversight of detention practices, but the courts have ultimately embraced a deferential review based on adherence to policies and procedures: an approach that looks far more like administrative agency review than typical criminal law review. In addition, although the US government has taken the position that international human rights law (IHRL) does not impose obligations on the US when it engages in extraterritorial military detention, it has nevertheless implemented many of the more robust procedural protections IHRL would require, but it has done so as a matter of administrative policy, as a way of staving off critiques from the international community that its detention practices violate IHRL principles. In other words, adopting an administrative law-like regime has helped the US gain greater legitimacy internationally, even as it rejects the idea that international human rights law requires such a regime in this context.

The UK, by contrast, has moved towards a more robust implementation of administrative law values in part because the European Court of Human Rights (ECtHR) has interpreted IHRL to require it. The ECtHR has concluded that IHRL requires certain minimum procedures and practices for military detention. Yet, at the same time, the Court’s vision of those minimum procedures and practices, is decidedly administrative law-like in nature. The Court, and the British courts interpreting its jurisprudence, have indicated that full judicial determinations related to the detainees are not necessarily required, as long as other values, such as procedural fairness, are adequately protected in an administrative law regime.

Thus, in both the US and the UK detention policies have been adopted by the executive and are reviewed by domestic (and to some degree international) courts largely through the lens of administrative law, rather than traditional criminal law. As such, it is essential that administrative law scholars bring their particular background and expertise to the study and possible reform of these detention policies.

31.2 US Extraterritorial Military Detention Policies and Procedures

Although military detention may at first blush seem far removed from the domain of administrative law, the practice of military detention by the US has evolved in a way that makes it look increasingly administrative law-like in character. Significantly, it didn’t begin this way. To the contrary, the US executive branch initially claimed that no legal regimes governed its detention practices, at least with regard to non-US citizens captured as suspected terrorists and held outside the US.3 However, that position has evolved over three presidential administrations towards a system of rules and procedures that more fully implement the core administrative law values listed above, even as the executive branch continues to reject a fully judicialized criminal law type approach to military detention.

Two important factors contributed to this evolution. First, US federal courts rejected the claim of unreviewable executive discretion and insisted on judicial oversight of at least some categories of military detention in order to protect (limited) constitutional liberty interests of detainees. Second, the executive branch was forced into certain reforms by the long shadow of international law, which US allies view as more restrictive than the US.4 In order to address the concern of such allies, the US government adopted policies and procedures that conform to many of the requirements of IHRL, but it has done so as a matter of administrative policy rather than as a legal requirement. The result has been a series of non-judicial administrative rules and procedures that now govern military detention and that instantiate core administrative law values. And although the US has never said that international law actually requires such procedures, as a matter of domestic law, in implementing these rules and procedures, the US has essentially established a comprehensive administrative law framework for military detention. Thus, an administrative law military detention regime has emerged both because the limited judicial oversight by domestic courts has pushed in that direction and because the potential requirements of international law and pressure from allies made such a regime a palatable compromise.

31.2.1 The US Supreme Court’s Creation of an Administrative Law Framework for Analysing Military Detention

Following the attacks of September 11, 2001, the US, supported by many allies, entered into an armed conflict with Al Qaeda, the Taliban, and associated forces in Afghanistan. In the course of that conflict, which soon spread beyond the borders of Afghanistan, and which included the US-led armed conflict in Iraq to oust Saddam Hussein, the US military began to take custody of thousands of militants. Some of them were detained in theatre by the US. Others were handed over to allies. And hundreds were brought to the US naval base at Guantanamo Bay, Cuba.

Initially, the US executive branch made sweeping legal arguments about the extra-legal character of such detention, both as a matter of international and domestic law. Government officials argued that IHRL provisions guaranteeing fundamental liberties to all persons did not obligate the US outside its territorial borders (Chesney 2006, 673). Nor, they argued, did IHL, which regulates armed conflict, impose any binding restrictions on the US.5 Government officials instead maintained that members of terrorist organizations fell completely outside the framework of this body of law. In addition, on the domestic front, they argued that domestic US courts lacked jurisdiction to consider cases involving such detainees, and that these detainees were not entitled to the protections of US constitutional rights.6 Indeed, even as to US citizens captured on the battlefield who were not brought to Guantanamo Bay but held in other US military facilities, the executive branch argued that the war context permitted virtually unfettered executive discretion and required absolute deference by courts.7

A crucial turning point came when the US federal courts, apparently in a surprise to the government lawyers who had argued for almost complete deference,8 assumed jurisdiction over some categories of military detention and began to exercise some, if only minimal, judicial review. In Hamdi v. Rumsfeld, the US Supreme Court held in 2004 that the executive branch could lawfully detain a US citizen in military detention for at least two years without trial; yet the Court also concluded that it could exercise judicial review in a habeas corpus claim and that the detainee was entitled to at least some degree of procedural fairness in a proceeding to determine whether the factual basis for the detention was accurate—even if the practicalities of war might mean that such process would not need to equal the process provided by a regular court in peacetime.9 In Rasul v. Bush, decided on the same day, the Supreme Court held that the federal courts likewise had jurisdiction to consider habeas claims of non-citizen detainees held outside the US at Guantanamo Bay naval station, and that although the US executive branch had the authority to detain individuals captured in armed conflict, those individuals were entitled to at least some minimal individualized procedure to determine the lawfulness of that detention.10

Significantly, federal courts at this juncture looked more to administrative law than traditional criminal law to derive both the types of procedures required by the executive branch and the scope of judicial review. In Hamdi, for example, the plurality opinion relied on a canonical administrative law case, Mathews v. Eldridge,11 to articulate a standard for determining the sorts of procedures the government might be required to implement in assessing the legality of military detention.12 Mathews had involved a claim that the termination of disability benefits prior to an administrative proceeding violated due process. The US Supreme Court, in rejecting the claim in that case, articulated a balancing test for procedural fairness that weighed the ‘risk of an erroneous deprivation’ of the private interest if the process were reduced against the ‘probable value, if any, of additional or substitute procedural safeguards’.13

The Hamdi Court relied on the Mathews framework to assess whether Hamdi had received sufficient procedural protections to justify his detention. The Court assessed both the liberty interest of the detainee, on the one hand, and the government’s interest in preventing the detainee’s return to the battlefield, on the other, characterizing both as ‘weighty’.14 The Court therefore rejected the argument of the executive branch that interrogation by Hamdi’s captors was all the individualized process he was due. At the same time, the Court rejected the detainee’s argument that he was entitled to a proceeding with all of the rights and protections of a judicial trial. Without providing comprehensive detail as to what process would be appropriate in this context, the Court stated that:

while the full protections that accompany challenges to detentions in other settings may prove unworkable and inappropriate in the enemy-combatant setting, the threats to military operations posed by a basic system of independent review are not so weighty as to trump a citizen’s core rights to challenge meaningfully the Government’s case and to be heard by an impartial adjudicator.15

The Court determined that, in this context, procedural fairness thus included the ability to challenge the government’s factual case before an impartial adjudicator. Notably, it did not require proceedings in a court. And indeed, the Court pointed to a potential pre-existing model for proceedings: military administrative tribunals to determine the status of combatants pursuant to Army Regulation 190-8.16

Following Hamdi and Rasul, the US executive branch established administrative processes to assess the status of the detainees at Guantanamo Bay.17 Organized and supervised by the Office for the Administrative Review of the Detention of Enemy Combatants within the US Department of Defense, these procedures consisted of non-judicial administrative mechanisms that reflected, at least to a minimal degree, administrative law values of transparency, participation, rationality, and procedural fairness in a variety of ways. The primary administrative mechanism was the establishment of Combatant Status Review Tribunals (CSRTs), modelled on the pre-existing procedures in Army Regulation 190-8, just as the Hamdi Court had suggested. These tribunals evaluated factual materials related to individual detainees (including information such as the site of capture, the actions committed by the detainee, and so on) to assess whether the person could be held as part of the armed conflict. Another procedure was established to review, ‘periodically’, whether the detainee continued to pose a danger.

The CSRTs were administrative tribunals that operated within the US Department of Defense.18 Each panel consisted of three commissioned officers of the US military. Each detainee had the opportunity to present ‘reasonably available’ evidence and witnesses to the panel to argue that he was not an ‘individual who was part of or supporting Taliban or al Qaida forces, or associated forces that are engaged in hostilities against the US or its coalition partners[,]…[including] any person who has committed a belligerent act or has directly supported hostilities in aid of enemy armed forces’. Detainees could participate in the hearing or remain silent, and although they were not entitled to legal representation, each was assigned a personal representative to argue on their behalf. The rules of evidence differed markedly from those in a court, as the government’s evidence was to be presumed ‘genuine and accurate’, and the detainees themselves could not see the classified information (although the personal representative could view it). Decisions were made under a ‘preponderance of evidence standard’, and detainees deemed to fall outside the articulated categories were to be transferred. By July of 2005, the CSRTs had evaluated 520 of the Guantanamo detainees, determined that thirty-eight did not fit within the regulatory scope, and had transferred twenty-three of these thirty-eight back to their home countries (Elsea 2005, 2).

The US government’s decision to establish these administrative panels thus reflects a move, albeit a small, incremental one, towards implementing an administrative law structure and effectuating administrative law values of procedural fairness and transparency. Set forth in Department of Defense regulations, the framework for the proceedings clearly established a more rational, procedurally regular assessment regime than the completely ad hoc assessments that predated that framework. The rules creating the tribunals were also transparent (even if the individual proceedings were closed), and the Department of Defense released some of the transcripts from the proceedings. There was an opportunity for at least some participation by the affected individuals. And the CSRT proceedings offered at least some measure of procedural fairness by providing an opportunity for the detainee to present evidence before an administrative body and to be assisted by a personal representative, if not a lawyer.

To be sure, the procedural protections for detainees subject to the CSRTs were a far cry from those mandated in either civil or criminal judicial proceedings. And leaked documents sparked an outcry in 2005 when it appeared that the classified evidence had failed to support a detainee’s categorization, leading prominent military law experts such as Eugene Fidell to question whether the proceedings were a ‘sham’ (Leonig 2005, A1). Nonetheless, despite these considerable defects, they did reflect a move in the direction of the value of procedural fairness as compared to the largely unfettered discretion of the executive branch prior to the establishment of the CSRTs. And the operation of the CSRTs did in fact lead to the transfer and release of hundreds of detainees during the Bush administration. Of the 780 people who have been held at Guantanamo, 532 were transferred to their home countries or third countries during this period (2018 ODNI Report, 1).

The US Supreme Court articulated additional minimum procedures for military detainees in the seminal case of Boumediene v. Bush.19 Congress, in the Military Commissions Act of 2006 (MCA), had attempted to stop Guantanamo detainees from bringing habeas claims.20 In Boumediene, the Court concluded that Congress could not simply cut off judicial review of habeas proceedings involving these detainees, absent a formal suspension of the writ of habeas corpus (which Congress had not done).21 In reaching this conclusion, the Court made it clear that the administrative proceedings that the Bush administration had created—the Combatant Status Review Tribunals (CSRTs)—and the limited judicial review provided in the MCA for the assessment of whether the CSRTs had followed established DOD procedures, did not qualify as an adequate substitute for habeas corpus review.

As in Hamdi and Rasul, the US Supreme Court in Boumediene again invoked administrative law conceptions of procedural fairness to evaluate the adequacy of procedures to determine the status of military detainees. Although the Court determined that the MCA’s limited judicial review of CSRT proceedings was not a constitutionally adequate substitute for habeas corpus, the Court did not decide whether the initial determinations in the CSRTs themselves satisfied due process requirements.22 As in Hamdi and Rasul, however, the Court referenced not constitutional criminal law standards, but the general administrative law conception of due process articulated in Mathews v. Eldridge as the appropriate framework for evaluating such procedures, even as it did not itself draw a conclusion as to precisely how that framework would be applied in future cases.23

Boumediene concerned only the military detentions at Guantanamo Bay, where US ‘complete jurisdiction and control’ over the territory prompted special considerations for judicial review, but did not address detention in other locations, such as Afghanistan and Iraq.24 Yet, a similar move to administrative-type procedures has also occurred with regard to detainees elsewhere. For example, in Afghanistan the DOD in 2002 established Detainee Review Boards (DRBs) to evaluate the status of individuals captured and held at Bagram Air Base (Bovarnick 2010, 9; 2009 Carter Letter). In 2007 these Boards were renamed Unlawful Enemy Combatant Review Boards, and the Boards began to incorporate greater procedural protections. In addition, after the initial review, the Boards assessed the detainees’ status more frequently: every six months, rather than annually.

With regard to detainees in Iraq, initial Coalition Provisional Authority (CPA) Memorandum 3 provided that any person detained by a national contingent of the Multinational Force for ‘imperative reasons of security’ and held for more than seventy-two hours was entitled to a review of the internment decision. Once Iraq formed its own government, a new body called the Combined Review and Release Board was established, comprising two representatives each from the Iraqi ministries of Justice, the Interior and Human Rights, along with three MNF officers (Amnesty International 2006, 22). This body reviewed the cases of internees and made recommendations regarding their release or continued detention. By 2008 the US also created the Multinational Force Review Committee (Azarva 2009) and established administrative boards to determine whether a detainee remained ‘an imperative security risk,’ the legal term used in the United Nations mandate allowing detention by international forces, including the US.25 Detainees determined not to be such a risk were to be released.

31.2.2 The Executive’s Adoption of an Administrative Law Framework as a Matter of Policy to Address Disagreements about International Law Requirements

During the administration of President Barrack Obama, the rules and procedures applicable to US military detainees held outside the US evolved further in the direction of incorporating core administrative law values. This continued administrative law evolution seems to have been driven not only by the court decisions discussed above, but also by debates in the international sphere about US legal obligations under the frameworks of IHRL and IHL.

Other governments, international organizations, and civil society groups had long criticized the US government’s legal position regarding extraterritorial military detainees (2006 IACHR Resolution; 2006 UN Report; 2007 Romero Letter). According to these critics, detainees were entitled, under international law, to a core set of rights, given that they were being held for years without charge or trial. Some entities, such as the Inter-American Commission for Human Rights and several United Nations Special Rapporteurs, argued that IHRL governs the rights of those held in military detention (2006 UN Report). Others, such as the International Committee for the Red Cross (ICRC), maintained that IHL may control, but that it should be informed by IHRL, and that detainees in long-term military detention were entitled to be charged and prosecuted in a regular court within a certain period of time rather than being held ‘indefinitely’ (2011 IACHR Resolution).

The Obama administration continued to argue that IHRL does not impose binding obligations on the US with respect to the detainees (2016 Frameworks Report, 28–30). The administration did accept, unlike the early Bush administration, the idea that IHL imposes binding obligations on the US regarding detentions. But the US continued to maintain that, even under IHL, the detainees could be held until the end of hostilities without charge or trial in a court (2016 Frameworks Report, 30). The government also rejected the view that IHRL ought to inform the interpretation of IHL, or that IHL imposed specific requirements for detainees held in non-international armed conflicts (2016 Frameworks Report, 13, 30–1).

Yet, in the face of these international criticisms, the US moved to adopt rules, procedures, and practices that incorporated more of the IHRL requirements, not as a matter of binding obligation under international human rights law, but rather as a matter of domestic policy (2016 Frameworks Report, 28). In other words, the US executive branch responded to criticism that it had failed to adhere to international human rights law principles by adopting—as a matter of domestic law—administrative rules, procedures, and practices. Moreover, it molded these rules, procedures, and practices to ensure they would more fully reflect core administrative law values. These procedures increased protections for detainees even as they did not amount to the kinds of procedures and rights that would apply in regular judicial proceedings.

Under this approach, the Obama administration issued an Executive Order forming Periodic Review Boards (PRBs) to assess the status of Guantanamo detainees who had been designated for preventive detention under the laws of war or who had been referred for criminal prosecution but had not yet been charged.26 Pursuant to the Order, the PRBs’ function is to assess whether the continued detention of a covered individual is warranted in order ‘to protect against a significant threat to the security of the United States’. In cases where the PRB concludes that continued detention is not necessary, the Secretaries of State and Defense are designated responsible for making vigorous efforts to transfer such detainees outside the US, consistent with national security interests. Finally, the Executive Order mandated that the administration must make the PRB rules and procedures available to the public. This Executive Order was subsequently adopted by Congress and codified as part of the 2012 National Defense Authorization Act.27

The procedures before the PRBs consist of an initial review and periodic subsequent review regarding whether the continued detention of each individual is necessary to prevent a security risk.28 Each detainee, who is provided with a personal representative, has the opportunity to participate in a hearing before the PRB. In addition, detainees may hire lawyers to represent them at their own expense. At the hearing, the detainee and his representative can challenge the government’s factual basis for ongoing detention and introduce evidence. After the initial review, the Order requires full review every three years, with interim reviews every six months.

The Board itself is composed of senior civilian officials from the Departments of Defense, Homeland Security, Justice, and State; the Joint Chiefs of Staff, and the Office of Director of National Intelligence. The Board has access to all government information relevant to the detainee being reviewed and considers this information alongside diplomatic considerations, security assurances, the detainee’s mental and physical health, and any other mitigating information. The Board may not rely on any information obtained through torture or cruel, inhuman, or degrading treatment. The recommendation of the Board is submitted to cabinet-level officials at the represented departments and agencies, and these officials are allotted thirty days to object to the PRB’s disposition of any given detainee. An objection triggers review by a Review Committee of these agency principals. Once the decision is made, it is published on the Review Secretariat’s website.29

The PRB procedures therefore reflect an evolution of the administrative framework to assess the status of military detainees at Guantanamo Bay. In some respects, they are similar to the CSRTs and the periodic review process initiated in the Bush administration. However, they include enhanced procedural protections for the individual detainees. For example, detainees have more opportunity to present and rebut evidence that forms the factual basis for continued detention. The Boards, though comprised entirely of executive branch officials, are somewhat more independent than the CSRT panels, as members include career officials from multiple agencies. Moreover, the establishment of the PRBs via Executive Order and their subsequent codification in US legislation increases the transparency and rationality of the proceedings. Although the contents of many of the proceedings remain classified, the legal framework for the proceedings and its rules are clear, transparent, and in some respect codified in domestic federal law.

At the same time, PRB procedures still do not amount to full-fledged judicial proceedings. Although the detainees have the benefit of assistance from a personal representative and may hire lawyers at their own expense, they are not entitled to legal representation. The detainees have greater opportunities to present and rebut evidence in the PRBs than in the CSRTs, but hearsay is still permitted, and they are not necessarily entitled to view all of the evidence. The Boards themselves are more than mere military bodies within the chain of command, as they include representatives from multiple agencies, which could potentially enhance their independence and impartiality, but the Boards remain administrative bodies that do not carry the independence of a separate branch of government as courts would. In short, the PRBs are administrative bodies that more fully incorporate core administrative law values than the CSRTs, but they are not courts.

As of 2018, the PRBs had held eighty-nine hearings, for sixty-four detainees. Of the sixty-four detainees who have received decisions, thirty-eight were cleared for transfer, and twenty-six were recommended for continued detention. During the Obama administration, thirty-six of the thirty-eight that were cleared for transfer were released from Guantanamo and transferred to their home countries or third countries (Human Rights First 2018). Overall, the Obama administration transferred 144 Guantanamo detainees (some were transferred pursuant to procedures that pre-dated the PRBs) (Obama Administration Summary, 1, 3). But at the end of the Obama administration forty-one remained in detention, twenty-six of whom still have not been charged with a crime but who have been recommended for continued detention. Those twenty-six do, however, remain subject to the PRB process (Baker and Dickinson 2018, 25).

A similar evolution took place for the extraterritorial detainees not held at Guantanamo, though to a lesser degree. In Afghanistan, for example, the Obama administration in 2009 established enhanced administrative procedures to review detentions.30 Under the new procedures in Afghanistan, detainees received notification that a review process existed, something that was largely lacking in the earlier administrative framework. Detainees also acquired the ability to attend hearings before the newly composed Detainee Review Boards and were awarded personal representatives to assist them during the proceedings. Provision was also made to transfer eligible detainees to the Afghan authorities for criminal prosecution. Human rights groups praised the new procedures as ‘an improvement over the quality of process afforded to Bagram detainees under the previous Unlawful Enemy Combatant Review Board (UECRB) procedures’, but at the same time raised questions as to whether the procedural protections were sufficient (MuhammedAlly 2009, 2).

In Iraq, the US began to scale back its involvement in detentions in 2008, when it negotiated a Status of Forces Agreement with the Iraqi government.31 According to the terms of that agreement, the US agreed that persons captured by the US military were to be transferred to the Iraqi authorities within twenty-four hours and could only be detained pursuant to an Iraqi legal determination. In addition, the US began turning over the files of detainees to the Iraqi authorities in advance of transferring the Iraqi nationals to the government of Iraq for detention or release (Bassiouni 2010, 26). Between 2008 and 2009 alone, the detainee population in US custody dropped from 15,800 to 9,000 persons (ibid, 26–7). By the end of the Obama administration in 2016, the US held very few individuals in detention in Iraq.

Despite a different policy approach to US military detention, the Trump administration has largely continued the administrative processes established in earlier administrations to evaluate non-citizens in US military detention, suggesting that even administrative policies supposedly not tied to an international legal obligation can be ‘sticky’ and more difficult to change than one might think. President Trump has said as President that he would keep the Guantanamo Bay detention facility open—in marked contrast to President Obama’s efforts to close the facility—and add to the detainee population there.32 To date, however, the Trump administration has not in fact transferred any new detainees to Guantanamo. And the Trump administration’s Executive Order concerning Guantanamo’s continued operation explicitly provides for the continued operation of the PRBs as well. Indeed, the order states that such Boards and their existing procedures (inherited from the Obama administration) will be used ‘to determine whether continued law of war detention is necessary to protect against a significant threat to the security of the United States’.33 Secretary of Defense James Mattis also issued implementing guidelines for the PRB process.34 And in habeas proceedings initiated by Guantanamo detainees, Trump administration lawyers have referred to the PRB proceedings as evidence of fairness in decision-making about ongoing detention.35

In form, the procedures have operated in the same way as in the previous administration. Thus far, the Boards have conducted four full reviews and fourteen subsequent full reviews.36 Yet, none of those proceedings has resulted in approval to release and transfer any additional Guantanamo detainees. And critics have suggested that, despite operating according to the same administrative framework, the work of the PRBs in practice under the Trump administration is deeply flawed (Farley 2018; Bagwell 2018). In particular, critics have cited long delays in the publication of PRB decisions as evidence of dysfunction and likely interference by senior political officials (Farley 2018). At least one commentator has argued that the failure of the PRBs to recommend release or transfer in any case has turned the review boards into a ‘one-way ratchet for justifying continued detention’ (ibid). This commentator has suggested that the PRB process has devolved into a ‘fig leaf’ for unreviewable military detention (ibid).

In conclusion, it is clear that over the nearly twenty years since the 2001 terrorist attacks, US detention policies have evolved into what is essentially an administrative law regime. The executive branch provides policies and procedures by issuing rules and regulations and establishing administrative tribunals. These administrative tribunals then produce individualized determinations through proceedings in a court-like context, though free of many of both the limitations and protections of formal Article III courts. And though we might bemoan the absence of some of the more robust criminal law type constitutional or IHRL protections of those Article III courts, it is significant that the US now provides more due process than when large-scale detentions of terrorist suspects began in 2001.

It is also important to look at why and how this administrative law regime has evolved. The US Supreme Court, by adopting the due process framework of Matthews v. Eldridge for analysing the constitutionality of these proceedings, has effectively used administrative law as a middle ground between affording detainees full constitutional rights, on the one hand, and affording them no rights at all, on the other. Likewise, the executive branch, in responding to criticism of its detention policies by allies citing IHRL, has used this administrative law approach to stave off criticism, without fully embracing the argument that IHRL actually requires such due process. Thus, for both the courts and the executive branch, administrative law becomes the compromise position, and the question then turns to whether increased due process protections can be imported into this administrative law framework for treating detainees.

31.3 UK Extraterritorial Military Detention Policies and Procedures

The UK has similarly come to embrace an administrative law framework for military detention. Like the US, the UK initially established administrative rules and procedures to govern such detention that only weakly implemented core administrative law values. And, also like the US, the UK has, over time, gradually reformed its framework to provide greater protections for these values.

Despite these overall similarities, however, the UK path towards reform of its administrative framework differed markedly from the US. This difference stems largely from the UK’s willingness to embrace the view that IHRL governs its detention regime and places some limits on the administrative framework it could establish in order to sufficiently protect individual liberty interests. By contrast, the US has, as discussed above, never accepted the applicability of this IHRL framework, instead arguing that only the more permissive rules of the IHL regime apply.

Moreover, although the UK government initially argued for flexibility in applying the human rights law framework in the armed conflicts in Iraq and Afghanistan, the ECtHR, unlike the US Supreme Court, was willing to assert jurisdiction over these extraterritorial cases and impose a more stringent view of the applicable human rights law regime. Accordingly, the UK procedures regarding extraterritorial detention moved further in the direction of protecting individual rights than the US. Furthermore, the UK has largely moved away from such detention altogether.

31.3.1 Initial Administrative Law Framework for Detention in Iraq and Afghanistan

During the early phases of the Iraq and Afghanistan conflicts, extraterritorial military detention by the UK resembled that of the US in many respects. Although the UK detained fewer individuals than the US, more than a hundred detainees cycled through UK military detention during these years (2007 FCO Report, 156; 2006 FCO Report, 69; 2005 FCO Report, 63; 2004 FCO Report, 21; 2006 UNAMI Report, 14). The UK military detained individuals it believed to pose a security threat and established administrative rules and procedures to assess that threat both as an initial matter and on an ongoing basis. However, as with the US, the administrative framework initially offered only relatively weak protections for core administrative law values.

As discussed above, detention in Iraq was at the outset of the conflict conducted under the minimal due process protections of the Combined Review and Release Board. However, the UK adopted more specific rules in its area of operation. Cases involving detainees interned by UK forces were reviewed by the UK Divisional Internment Review Committee (DIRC), which was composed entirely of UK officials (2005 FCO Report, 63; Amnesty International 2006, 24). Its members included the UK military chief of staff, another senior officer, the chief legal officer and another legal officer, and the chief political adviser. The DIRC made recommendations only, and the final decision as to whether a detainee should continue to be interned or released rested with the UK Governing Officer Commanding (GOC) (2005 FCO Report, 64). The administrative process therefore implemented, if only weakly, core administrative values. Authorities had promulgated rules regarding the detention, and they had disclosed those rules to the public, resulting in a measure of rationality and transparency. And after making a decision, the GOC informed internees in writing, stating the reasons for continued internment in cases in which the review process resulted in a decision to intern (Amnesty International 2006, 24).

Yet, that process as implemented clearly gave short-shrift to due process values of participation and fairness. To be sure, interned persons received notification of the procedures and were allowed to address written submissions to the DIRC. But neither the internee nor his or her representative was allowed to be present when the DIRC reviewed the internee’s case (Amnesty International 2006, 24). Moreover, in practice, ‘even after months of internment, the multinational force continued to hold internees without providing them or their legal counsel with substantive evidence to justify their detention’ (Amnesty International 2006, 25).

With regard to detentions in Afghanistan, UK Standard Operating Instructions (SOI) J3-9, issued on the authority of UK Permanent Joint Headquarters,37 authorized British troops to ‘conduct stops, search detention and questioning procedures for reasons of force protection, mission accomplishment, and self-defence’.38 The rules further provided that, in most cases, detainees should be transferred to Afghan authorities within ninety-six hours, but that the period could be extended if necessary for self-defence.39 Although the legal framework was itself transparent, the specific procedures only weakly protected the administrative law values of participation and procedural fairness. The rules provided for both an initial screening procedure for detainees (to take place within forty-eight hours of capture) and subsequent review on a regular basis. Specifically, authority to detain beyond ninety-six hours required a decision of the Detention Review Committee, consisting of senior military and intelligence officers and the legal adviser, outside the chain of command for targeting and tactical issues. Any decision by the committee to detain an individual longer than the ninety-six-hour period required approval from the UK Minister of Defence and the Attorney General. Yet the detainees’ ability to participate in these proceedings was minimal. In practice, detainees were generally notified of the decision and provided an opportunity to make a statement, but the process did not require a hearing in which the detainees had a meaningful opportunity to offer evidence. Nor did the procedures provide for legal representation of the detainees.

31.3.2 Evolution of UK Military Detention: Judicial Decisions under the European Convention on Human Rights and the UK Human Rights Act

The UK’s administrative regime for extraterritorial military detention prompted significant litigation, both in UK courts and in the ECtHR. Initially, the detention procedures were largely a sideshow to underlying claims related to detainee abuse and alleged torture by UK officials (Gibson 2013; 2005 ISC Detainee Report). Yet, over time, the administrative framework for detention itself drew scrutiny, and litigants challenged that regime for failing to provide sufficient rights to the detainees. Ultimately, the courts invalidated key components of the system for violations of fundamental human rights. Significantly, however, in articulating a robust conception of the values of transparency, participation, rationality, and procedural fairness, the courts nonetheless embraced a version of these values that would permit an administrative law framework for detention. Like the US Supreme Court, these courts did not ultimately require a fully judicialized approach. Yet, despite the courts’ willingness to permit some degree of flexibility to the executive, in the wake of these decisions UK extraterritorial military detention largely ceased.

The 2011 ECtHR decision, Al-Jedda v. United Kingdom,40 set the UK on this trajectory. The Al-Jedda Court concluded that IHRL continues to play a role even in the midst of an armed conflict. The Court reasoned that, although international humanitarian law is the primary legal regime that governs conduct during armed conflict, the human rights protections enshrined in the European Convention of Human Rights (ECHR) remain relevant as well.

Having decided that IHRL potentially applied, the Court then turned to the question of whether the UK administrative regime for military detention in Iraq complied with Article 5 of the ECHR, which protects the liberty of the person.41 That Article specifies that governments may only detain individuals in circumstances such as those listed in Article 5(1), which does not include military detention.42 The UK argued, however, that, because it was acting pursuant to the mandate of the UN Security Council, which had authorized the UK to provide security in the southern region of Iraq, the detention itself was also authorized by the Security Council, whose resolutions had stated that the Multinational Force had the ‘authority to take all necessary measures to contribute to the maintenance of security and stability in Iraq’. Furthermore, the government maintained that, because the UN Charter required the UK to follow the Security Council Resolutions, the Resolutions displaced the provisions of the ECHR.

The Court soundly rejected the government’s position. First, the Court disagreed that the Security Council Resolutions displaced the ECHR. Rather, the Court determined that the two bodies of law should be read alongside one another and that the Security Council resolutions therefore should be interpreted so as not to conflict with the ECHR. Further, the Court concluded that the UK had violated Article 5(1) because that provision did not explicitly permit military detention under the UK’s existing administrative framework, which essentially permitted ‘indefinite detention’.43 According to the Court, if a person is detained without judicial review for three years, and indeed has not even had the benefit of appearing at an administrative hearing or receiving notice of the administrative decisions regarding his continued detention, such detention violates Article 5(1).

Because Al-Jedda was such a sweeping repudiation of prolonged military detention, it was unclear whether any administrative regime for military detention could satisfy the ECHR, or whether the Court had essentially concluded that only a fully judicialized detention framework would be permitted. Several years later, however, in its 2014 decision in Hassan v. United Kingdom,44 the ECtHR clarified its position, softening the language in Al-Jedda that seemed to categorically prohibit the use of an administrative law framework for making detention decisions. The Hassan case, like Al-Jedda, arose from military detention by the UK in Iraq. The UK had detained Hassan for a short period during the earliest phase in the conflict, in April of 2003, and reportedly released him several weeks later, after which he died outside detention in unknown circumstances. As in Al-Jedda, the Court considered whether the ECHR applied in the context of an armed conflict and if so, whether Article 5’s prohibition on arbitrary detention rendered the military detention unlawful.

Significantly, the UK made a slightly different argument than it had in Al-Jedda. In Hassan, the UK argued instead that IHL itself, which permits military detention in an armed conflict, authorized the detention. The government therefore argued that IHL either displaced the ECHR or that the European Convention’s requirements ought to be interpreted in light of IHL.

The Court, while maintaining that Article 5 of the ECHR did regulate the UK’s actions in an armed conflict, read Article 5 far more flexibly than it had in Al-Jedda. The Court ruled that the human rights provisions operate ‘against the background of the provisions of international humanitarian law’,45 and that Article 5(1) ‘should be accommodated, as far as possible, with the taking of prisoners of war and the detention of civilians who pose a risk to security’ under IHL, at least in international armed conflicts. Thus, according to the Court, Article 5(1) permitted military detention even though the UK had not formally derogated from Article 5 and even though the text does not list military detention as one of the authorized bases of detention.

The Court did go on to opine about the minimum elements that would be necessary to satisfy Article 5 in an armed conflict situation: periodic assessment by a competent body providing ‘sufficient guarantees of impartiality and fair procedure to protect against arbitrariness’.46 Moreover, such procedures should encompass an initial review shortly after the person is taken into detention, with subsequent reviews at frequent intervals. Notably, the Court did not explicitly state that an acceptable process could only occur within a judicial proceeding, but left open the possibility than an administrative proceeding might suffice. The Court did not, however, need to apply these various principles in the Hassan case itself because in that case the detainee had been released within several days of his capture, so there had been no prolonged detention.

Subsequently, in 2017 the UK Supreme Court further elaborated on these issues. In the paired cases of Serdar Mohammed v. United Kingdom and Al-Waheed v. United Kingdom,47 the Court assessed the legality of the administrative detention regimes in both Iraq and Afghanistan under the UK Human Rights Act, which implements the terms of the ECHR as a matter of domestic law. The UK Court, echoing the ECtHR, reaffirmed the applicability of human rights law to military detention in an armed conflict. Yet at the same time the UK Court, like the European Court in Hassan, suggested that an administrative framework for detention—rather than a fully judicialized one—might satisfy human rights principles in the context of an armed conflict.

Thus, the Court concluded that the administrative detention regime at issue—without the intention to transfer the detainees immediately to the local criminal courts for prosecution—was consistent with Article 5(1), as long as the detention was necessary for reasons of security. In evaluating the procedural fairness of the administrative detention regimes, however, the Court emphasized the need for such a regime to provide for an impartial and independent decision-maker, as well as minimum procedural guarantees for the detainee, such as notice and an opportunity to be heard. The Court concluded that the administrative detention regime at issue failed to satisfy these minimum requirements.

In the end, therefore, the UK Supreme Court, interpreting the jurisprudence of the ECtHR, embraced an administrative law framework for extraterritorial military detention. The Court concluded that the ECHR mandated respect for certain core values, including transparency, rationality, participation, and procedural fairness. But even as it invalidated the existing procedures for failing to fully embody such values, the Court in principle accepted that a reformed administrative process, rather than a fully judicialized one, could meet the requirements of the ECHR.

31.4 Conclusion

Although their paths towards it have differed, both the US and the UK have embraced an administrative law framework for extraterritorial military detention in the years following the terrorist attacks of September 11, 2001. In both countries, that framework consists of rules that provide for initial screening procedures and regular review of the necessity of continued detention by non-judicial administrative tribunals. And both countries have gradually moved to protect, to a greater degree, the core administrative law values of rationality, transparency, participation and procedural fairness, even as they have rejected fully judicialized detention processes.

Administrative law scholars have largely ignored the domain of national security law. Yet, as this comparative case study demonstrates, administrative law policies, procedures, and values form the core of governmental approaches to key national security problems such as extraterritorial military detention. Indeed, despite the fact that scholars tend to look at detention policies through the lens of international human rights or constitutional criminal law, both the US and the UK have, for better or worse, now firmly established administrative law procedures and practices as the way in which they manage such detainees.

This case study also illustrates the complex relationship between international law—both international human rights law and international humanitarian law—and domestic administrative law. The US and the UK, through different paths, have ultimately adopted domestic administrative law regimes at least in part to address conflicts in interpretation over the application of competing and overlapping international law paradigms. Thus, administrative law seems to be functioning as a sort of middle ground ‘solution’ to resolve ambiguities about the scope and application of international law.

For both of these reasons, administrative law procedures and values are now at the core of complex legal issues in the national security law field, and administrative law scholars therefore need to devote more attention to these areas. Further study and research, for example, might consider the extent to which administrative law has served a similar function in other national security contexts outside the detention setting and also whether other countries beyond just the US and UK have adopted administrative law procedures to address international law challenges. Scholars might also further develop theoretical frameworks for evaluating the administrative due process that should be required in the national security domain. It may be that existing tests can be appropriately imported into the national security context or it may be that they should be tweaked in important ways. But regardless, if governments are going to address core national security questions and international law dilemmas through administrative law mechanisms, then administrative law scholars cannot simply sit on the sidelines. This growing area of administrative law demands attention.
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chapter 32
 
Automated Decision-Making and Administrative Law


Michèle Finck




Over the past few years, there has been much discussion regarding the potential of automated decision-making (‘ADM’) systems powered by mechanisms of computational intelligence such as machine learning or deep learning (commonly referred to as ‘Artificial Intelligence’ or ‘AI’). To date, such forms of (big) data analysis are most prominently relied on by the private sector, such as the search algorithms used by online search engines or the recommendation algorithms used by e-commerce and entertainment services platforms. These forms of data analysis in essence offer three main benefits, namely the speed and efficiency of decision-making as well as an ability to detect correlations that may be undetectable to the human brain.

The efficiency, speed, and correlations offered by these forms of data analytics are also appealing in the public sector. Indeed, various products of computational learning are already being used in administrative processes and will likely become much more prominent in the coming years. Whereas these techniques offer important potential benefits, they have also been the cause of concern. Indeed, the use of ADM in administrative settings raises numerous important legal and ethical challenges. The purpose of this chapter is to introduce these new elements in the administrative toolbox and to survey related consequences, in particular possible implications for the principle of transparency.

My analysis is structured as follows. First, I shall introduce the current enthusiasm surrounding computational intelligence before a cursory overview of machine learning and deep learning is provided in the second section. The third section thereafter examines the potential of these forms of data analysis in administrative processes. In the fourth section, I will underline that, depending on how they are used, these tools risk impacting pejoratively on established concepts of administrative law. This will be illustrated through the example of the principle of transparency. In the concluding section, a number of guiding principles designed to ensure the sustainable use of these tools are outlined and topics for further research are suggested.

32.1 Computational Learning

We are currently in a period of pronounced AI enthusiasm. This is due to four interconnected factors: first, the continuous increase in available data points; second, the sophistication of data analytics techniques; third the accessibility of cheap and often third-party computing power; and finally the increased digitalization of all areas of life that provides opportunities to generate data and apply the outputs of data analysis. As one form of computational intelligence, automated decision-making (ADM) can be used in many domains, such as to suggest healthcare treatments, to make suggestions on dating platforms, to decide on credit, for the shortlisting of job candidates, to organize school admissions, and even in the criminal justice system.

Much progress has been made in machine learning and deep learning over the past decade. As a general-purpose technology, computational intelligence can be deployed in different contexts to realize different ends. Depending on the specific context where they are used, reliance on such systems generates a whole range of technical, political, and legal questions. This chapter focuses specifically on the use of computational learning in administrative decision-making processes.

Algorithms are hardly new but increasingly used in ADM systems where large quantities of (personal) data are analysed to infer correlations that are deemed relevant for the decision to be made. In essence, machine learning mines data to identify patterns that are then turned into predictive analysis, which is in turn applied to new data. This process conventionally involves a number of different steps.

First, training data (the data on the basis of which the algorithm identifies patterns) needs to be collected internally or purchased from third-party providers. At this stage, some data is kept separately to later serve as the ‘test data’ on which the model is tested. Afterwards, an algorithm is applied to the training data. An algorithm is essentially a set of steps stated in mathematical or logical language.1 The algorithm (which can be generic or purpose-made) serves as an encoded procedure that transforms input data into an output. It analyses the training data in order to ‘learn’ from this data. It is paramount to stress that algorithms detect correlations in data (not causation!) and that they may identify patterns that escape human cognition. This learning process transforms the algorithm into a model (an algorithm that has learned from the training data) that is then applied to the test data, and where considered sufficiently well-trained, it can be applied to new datasets to make predictions. Finally, the model is applied to new data (the input) to produce an output, which qualifies as the decision in ADM systems.

In reality, machine learning denotes a wide variety of techniques, including deep learning, which is essentially a subset of machine learning whose complex internal logic comprises many different layers. Both machine and deep learning can be ‘supervised’ or ‘unsupervised’. In supervised learning, the data scientist labels the training data. The model is then used to predict the same labels for a dataset that was not part of the training data. Unsupervised learning does not require the data scientist to label the training data. Rather, the model should automatically define structures and patterns in the data, such as through clustering.

The reason why such techniques are considered ‘intelligent’ is what they do would be considered intelligent if done by humans. These systems are moreover considered to ‘learn’ when their performance at a given task improves with experience (Mitchell 1997). To believe that these systems are ‘autonomous’ as in divorced from human influence and control would, however, be a clear mistake. Contrary to common misunderstandings, these systems are not at all divorced from human influence. Rather, humans select the hardware, software, and input data that are used, and also determine the objectives of a given model and its subsequent use.

The advantages of computational learning are manifold. In an age of informational overload through the continuous generation of ever more data, computational learning may become the only means of making sense of data the quantity of which exceeds the capacities of human cognition. Moreover, the correlations unveiled through such analysis are often invisible to human observers and the speed and efficiency of these solutions also generally surpass human capacities.

Computational learning is thus an exciting tool with the potential to trigger many valuable innovations across use cases and sectors. The technique nonetheless suffers from limitations. For instance, the proxies used to denote broader underlying phenomena are necessarily ‘under- and over-inclusive relative to the phenomenon they are representing, and inevitably produce false positives and negatives’ (Surden 2014, 98). Further, the chosen model is only useful where there are similarities between the training data and the data that the model is eventually applied to. A model trained on data relating to adults that is then applied to a dataset about children might produce erroneous predictions. More generally, the model is only as good as the data that it was trained on. This is true both regarding the quantity and quality of the data. Where an institution lacks access to sufficient training data, their models will be of limited value. This can be an important concern as public agencies often lack access to training data or face structural limitations in linking datasets held by various parts of the agency (Vogl 2019, 5). Similarly, where the underlying training data suffers from bias, the predictions will reflect this bias. More generally decision-making requires tradeoffs (determined by humans) and a single machine-learning model ‘cannot by itself make such multi-faceted tradeoffs’ (Coglianese and Lehr 2018, 8).

Whereas computational intelligence was once found merely in science fiction, it now increasingly influences all aspects of life as we all carry systems powered by computational learning in our pockets to use in all areas of life. As such, these techniques have of course not gone unnoticed in the administrative realm.

32.2 Computational Learning and the Administrative State

Administrative agencies have for a long time relied on technical tools to complement the human brain (Margetts 1999). The technological evolution of the public sector is a gradual process that, for instance, saw the introduction of pen and paper as well as calculators and typewrites centuries ago. Non-learning algorithms have also been used in administrative processes for decades. Even computational learning has been used for quite some time, mainly in back-office operations such as in auto-correction tools for document management software or classification tools for online legislative databases.

The use of algorithmic tools has also already been recognized by law in various forms. For example, in the UK, section 2 of the Social Security Act 1998 was the first statutory provision to make provision for computer-based algorithmic decision-making (Le Sueur 2015, 6). It provided that any decision falling to be made by the Secretary of State ‘may be made or issued not only by an officer of his acting under his authority but also (a) by a computer for whose operation such an officer is responsible’.

It has been suggested that the more modern forms of data analytics will have two-fold implications for the state. First, they may change the very nature of regulation towards a notion of regulation-by-design and, second, facilitate automated decision-making (Yeung 2015). The focus of the present chapter lies on the second element. ADM systems can be used by the public sector to enable many different uses. To illustrate, they can support decisions relating to the optimization of public transport schedules, school and university admissions, and to support a more efficient use of energy and other natural resources as well as to make decisions about the allocation of public funds (Sanchez-Graells 2019).

The capacity of these instruments to, at least in some circumstances, replace human decision-making processes has started to generate a debate about the desirability of their use. ADM systems have indeed triggered dystopian prospects of an automated public sphere. Notwithstanding, the adoption of computational learning in administrative processes appears unavoidable (Veale and Brass 2019). These tools enable administrations to ‘handle greater institutional and policy complexity by building rules into code and using algorithms to parse vast sets of data. By altering these two factors it can increase the level of social problem solving by incorporating predictive analytics and decision support’ (Vogl 2019, 9). Depending on how they are used, these tools can allow public agencies to improve their operations and comply with citizens’ right to good administration as it is for instance recognized by Article 41 of the European Union’s Charter of Fundamental Rights.

Additionally, administrations face pressure to adopt these instruments as the increased reliance on AI by the private sector ‘demands that government agencies keep pace and make use of the same analytic tools in order to regulate the private sector more effectively’ (Coglianese and Lehr 2017, 1153). Machine learning generates new risks and regulatory problems that the public sector must be able to deal with. Such risks can be intentional (such as where an ADM system is designed specifically to discriminate or to make the interests of one party, such as the operator of the system prevail over another) or unintentional (such as where undetected errors in the system lead to problematic results). These risks can undermine a range of fundamental rights such as the right to freedom of expression, data protection, or equality and dignity. To deal with these risks, administrations may have to adapt their own practices. To provide an example, algorithmic trading in securities markets may be an area where algorithmic regulation may be needed (Coglianese and Lehr 2018, 10). Issues such as the Volkswagen emissions scandal further underline the risk that the private sector circumvents public control in exploiting its lack of algorithmic expertise.

It is accordingly hardly surprising that, already at this stage, computational learning is being used in many contexts. The so-called ‘smart cities’ are probably the best-known expression of the phenomenon. For example, the city of Chicago uses machine learning to support city services through its SmartData Platform, such as to determine what restaurants should be inspected and where and when rodent control bait should be placed (Coglianese and Lehr 2017, 1161). In the UK, machine learning has also been used in local government operations.2 Beyond the smart city context, administrations could rely on computational learning to help determine whether licences should be attributed, to award benefits, or to determine whether to conduct inspections or to screen tax returns for fraud. These tools could furthermore enable automated vehicle speeding detection and the subsequent attribution of fines or in fraud detection. Among other uses, administrative agencies could inform their litigation strategy in using models to predict court decisions (Aletras 2016).

In light of this potential, it is also hardly surprising that these tools have started to be deployed in practice, such as for instance in Estonia. This European Union (EU) Member State is using a deep-learning algorithm to decide whether farmers receiving subsidies comply with government requirements that they plough their fields for hay each summer. Where the images are unclear, a human inspector drives out to inspect the field. The country has moreover adopted computational learning in areas that might prove more controversial. In early 2019, Estonia’s ‘robot-judge’ pilot project made headlines. This project uses an ADM system to adjudicate small claims of disputes of less than 7,000 EUR in order to clear a backlog in the system with a focus on contractual disputes. Here, the parties upload relevant documents to the system, which then issues a decision that can be appealed before a human judge.3

Of course, machine intelligence is not just used to benefit administrations but can equally serve citizens in their interactions with administrations. Chatbots can be used by administrations as efficient tools to communicate basic information to the public.4 Furthermore, private sector use cases of computational intelligence might also influence the relationship between citizens and administrations. To illustrate, the ‘robot lawyer’ DoNotPay is a chatbot that allows users to contest payment of a parking ticket that might have been attributed unlawfully.5

In many of these areas, computational intelligence is already used today. Some of its most controversial applications to date have occurred in the criminal justice system. Learning algorithms have already been used in predictive policing, where they (help) evaluate the risk of crime through predictions of future behaviour (Kouziokas 2017). For example, the Hesse police force has partnered with Palantir to carry out some of its investigations.6 The Zurich police in turn relies on the DyRiAS in predictive policing7 while a pilot project involving facial recognition software took place in a Berlin train station.8 These are, however, areas where the use of such tools has been particularly disputed as they often produce erroneous and deeply problematic results. ProPublica famously unveiled the discriminatory assumptions of the COMPAS recidivism algorithm that has been used in the American criminal justice system.9 Indeed, it has become clear that computational learning tool might compromise a number of established public policy objectives, including transparency.

32.3 Computational Decision-Making and Administrative Transparency

Administrative law governs decisions made by humans that represent public administrations. Over time, a vast corpus of principles has developed, many of them recognized throughout jurisdictions, to govern these processes. Advanced forms of data analytics now promise to usefully complement and maybe even replace human-centred decision-making. This raises the question of their compatibility with established public law principles.

As computational intelligence systems are increasingly rolled out in the administrative realm, they risk challenging foundations of administrative law. Some of these implications will be specific to a particular jurisdiction. For example, in the UK, questions have been raised as to how automated decision-making processes could be squared with executive power and parliamentary control as well as with the delegata potestas non potest delegari rule against the delegation of statutory functions (Le Sueur 2015, 12). At the same time, they may also endanger respect of some of those core principles respected throughout liberal democracies.

For example, the impact of computational intelligence on human rights has been avidly discussed. The UN Special Rapporteur on the promotion and protection of the rights to freedom of opinion and expression has emphasized the challenge of ensuring that ‘artificial intelligence technologies reinforce and respect, rather than undermine and imperil, human rights’.10 The Council of Europe considers that algorithmic decision-making ‘is threatening to disrupt the very concept of human rights as protective shields against state interference’ as traditional power and informational asymmetries between state structures and human rights is reproduced algorithmically.11 Benvenisti has warned that improvements in the culture of accountability in global governance risk being undermined by the power of global technology companies and the nature of their technologies.12 Outputs based on correlation and a group (population), not individual level indeed categorizes individuals ‘based on the stereotyped objectifying of human beings’ which is directly at odds ‘with the very notion of human dignity’.13 As a detailed examination of ADM systems on public law at large is outside the scope of this chapter, my focus will lie on a very specific administrative law concept, namely transparency.

32.3.1 The Transparency Principle

Transparency is an overarching public law concept. In liberal societies, transparency in the form of well-known workings and principles that are available for public apprehension and scrutiny have been generally considered a necessary requirement for the overall functioning of the system. This in turn relates to the social contract ideal according to which public ordering can only be justified by those subjected to it (Waldron 1987, 146).

While the terminology and precise implications of transparency vary across jurisdictions, many contemporary legal orders enshrine obligations that compel administrations to provide reasons why they have reached a specific decision. This highlights the close link between transparency and explainability, which I return to below. Transparency in decision-making processes fulfils many objectives, such as ensuring accountability and respecting the rule of law (as decisions not fulfilling these requirements become visible and open to sanction). This in turn provides safeguards against corruption and allows other branches of government to fulfil their oversight roles, and to support an informed and involved citizenry.

Importantly, transparency is also an enabling principle that provides essential foundations for other rights, such participation in the decision-making process, or procedural guarantees that decisions are reached in an unbiased manner. Expressions of these principles include the right to an effective remedy and a fair trial under Article 47 of the Charter of Fundamental Rights, the due process guarantees in the US, and ‘procedural fairness’ in British administrative law. These safeguards in turn ground the right to a fair hearing14 and to an effective remedy.15 As such, transparency is an overarching concept of administrative law systems, which is closely related to a number of other core principles.

As a core public law concept in liberal democracies, transparency is technology-neutral and ought to be respected irrespective of the means through which a decision is made. Indeed, as Lord Carnwarth of the UK Supreme Court stressed in Dover District Council, the content of the duty to give reasons ‘should not in principle turn on differences in the procedures by which it is arrived at’.16 There are, however, concerns that ADM systems may, even by their very nature, be unable to comply with such ideals.

32.3.2 Transparency and Computational Intelligence

It has been observed above that mechanisms of computational intelligence offer much promise for the optimization of administrative processes.17 At the same time, numerous concerns have been identified that relate to their lacking transparency. Coglianese and Lehr have grouped this into three overall factors. First, through their self-learning property the ‘results of algorithms do not depend on humans specifying in advance how each variable is to be factored into the predictions’. Second, their ‘black box nature’ means that the output of such processes is ‘not intuitively explainable and cannot support causal explanations of the kind that underlie the reasons traditionally offered to justify governmental action’. Third, machine learning can be ‘fast and automatic, supporting uses in which the algorithm produces results that can shorten or potentially bypass human deliberation and decision making’ (Coglianese and Lehr 2017, 1167).

The transparency risks inherent to ADM systems are mainly two-fold. First, the opaque nature of these systems may conceal all sorts of intentional or unintentional manipulation and bias. Second, the lack of transparency makes it difficult for citizens to challenge the outcome of these systems. A further important concern is that of security as the more ADM systems are used, the more they may be maliciously exploited by those wanting to manipulate or simply to harm these systems. Such exploitation can take different forms from the pollution of the training dataset (through injection or modification attacks) to a retrieval of the model. The analysis of these security issues is beyond the scope of this chapter.

This section aims to explain the source of such concerns in examining the most important components of ADM systems. Although hardware, software, and data constitute an overall ecosystem it can be helpful to break the various elements of algorithmic decision-making processes to pinpoint the specific transparency issues.

32.3.2.1 Data and transparency

It has been observed above that there are two sets of data that are of particular relevance for ADM processes. First, the training data (from which the test data is taken) and, second, the dataset to which the model is subsequently applied which will generate the outcome.

Any data-analysis system can only be as good as the data fed into it. The ‘garbage-in-garbage-out’ problem is always a risk when it comes to data analytics. Where data is unsuitable for the use case or of bad quality, there is little chance of producing a suitable model or output. Moreover, training data might also enshrine bias that would then be replicated by the model. For instance, if an algorithm were trained on a dataset about work statistics from the 1950s, it would likely conclude that women are unqualified for, or unlikely to do, a large variety of jobs. Similarly, if a model were trained on the basis of data from a specific jurisdiction, the resulting model may be of limited use in other parts of the world.

Due to expertise and budget limitations, public authorities have, however, often outsourced the development of ADM systems. Such outsourcing to external private providers often entails contractual clauses that prevent them from accessing the training data, algorithm, and model. Through such procedures, private companies may become participants in the public administrative process and administrations may forfeit their ability to exercise meaningful control. This can be controversial, such as in relation to smart city data, which is generated through the interplay of many different actors but subsequently subject to the sole control of a given corporate entity (Van Zoonen 2016). It has, furthermore, been highlighted that where profiling is used to develop predictive knowledge from data through profiles subsequently applied as a basis for decision-making, citizens often ‘do not have access to the procedure behind the construction and application of profiles’ (Ferraris 2013, 15).

Consequently, given that a data-analysis system is only as good as the data on which it depends, administrations planning to rely on such systems should accordingly think carefully about questions of data provenance and access. This is especially the case when administrations enter into agreements with external third parties, as these may impact on the future ability to ensure the legally mandated transparency of administrative decision-making processes. This is a particular concern as the well-documented power asymmetries between those that develop AI systems and those that deploy them also affect the state. Similar transparency concerns can be identified in relation to the algorithms and models used to analyse such data.

32.3.2.2 The algorithm and model

Software is a tool that is inevitably shaped by the preferences, incentives, and objectives of those that develop it. Algorithms have, of course, long been used in administrative settings. While this is clearly the case with respect to back-office operations, we may also think of compensation tables used by judges as an analogue algorithm. Yet, the relative simplicity of these tools can facilitate their legibility. This is no longer a given in the age of computational learning.

Concerns regarding algorithmic inscrutability are currently looming large. The model that transforms an input into an output is often a ‘black box’, meaning that those concerned by the decision, and even those that have created the model, may fail to understand why exactly that output is reached (Pasquale 2015). This problem is likely to become more acute as models become more complex. Models are indeed of varying complexity as they can encode simple mathematical functions or take the form of sophisticated algorithms like deep learning models. Machine learning algorithms can work with (tens of) thousands of variables. Indeed, even where a simple decision tree is used, humans may struggle to understand how it reaches a decision if it contains a large number of variables.

These factors highlight how much the idea of algorithmic objectivity is misguided, indeed even a myth (Boyd and Crawford 2012). According to this myth, algorithms are objective constructs that distil an objective and verifiable truth. In reality, this is not the case. Predictions ‘often require a tradeoff between accuracy and interpretability’ (Anastasopoulos and Whitford 2018). As vectors need to be chosen (at least in supervised learning) these technologies are ‘discriminatory by design’ and one feature needs to be chosen over another (Danna and Gandy 2002). This has led Binns to highlight that because of the necessity of such choices, ADM ‘necessarily embodies contestable epistemic and normative assumptions’ (Binns 2018).

It has, in fact, become plain that algorithmic decision-making is intentionally or unintentionally biased (Sweeney 2013). In the US, a White House report emphasized that algorithms raise the potential of ‘encoding discrimination in automated decisions’.18 The European Group of Ethics has similarly stressed that ‘AI driven optimisation of social processes based on social scoring systems…violate the basic idea of equality in the same way caste systems do, because they construct “different kinds of people” where there are in reality only “different properties” of people’.19

Where models are developed in-house, administrations need to ensure that public servants are trained properly to stimulate awareness of these issues and take possible precautions. Where the development of computational intelligence is outsourced, the risk is that public authorities may end up using systems that have embedded within them private values that may not correspond to the public values of democracy and equality to which public administration should necessarily be committed.

Intellectual property protections are moreover often a significant limit to algorithmic transparency. In the US, agencies are entitled to withhold data amounting to a trade secret under the Freedom of Information Act (FOIA).20 In order to circumvent the trade secret limitation, some have suggested that ‘agency rulemaking establishing an automated system in the first place and in specifying the underlying algorithm’s parameters’ could be a solution (Coglianese and Lehr 2017, 1190). Yet, even here the problem is that few claimants will have the necessary skills—an issue that could be solved by the appointment of an independent statistical expert body that could participate in a ‘prior rulemaking process informed by an expert advisory committee or subjected to a peer review process’.21 Furthermore, public authorities could contractually oblige external contractors to waive trade secret protection.

Due to the above factors, there is often a lack of transparency regarding the data and the algorithms underpinning ADM systems. It is worth highlighting that in addition to these elements, further impediments to transparency may emerge in the future, such as regarding the manner in which a decision is communicated to the citizen. Indeed, computational models are getting better at imitating human traits and behaviour such as voice simulation and the visual representations of human behaviour. In the future, it may be difficult for humans to distinguish between human and machine, particularly in distance communications.

The resulting lack of transparency may prevent citizens from publicly challenging alleged rule violations in the courts, which, in effect, prevents aggrieved citizens from obtaining a legal remedy. Such circumstances are, of course, problematic from the perspective of the citizen but also from the perspective of the overall system of public accountability as those breaching legal principles are no longer held responsible, and the role of judicial review, which also serves as a dynamic feedback loop for law-makers, is furthermore undermined.

The transparency gap as a matter of fact risks breaching established administrative law principles in many jurisdictions. In the US, concerns have been voiced regarding the compatibility of computational learning with constitutional due process guarantees. Here, administrative agencies are required to provide adequate procedural safeguards when taking certain decisions, including securing respect for the right to be heard.22 ADM, however, raises the question of how related procedural guarantees, such as an aggrieved party’s right to cross-examination, could be guaranteed. An option could be to give the claimant the right to provide comments on algorithm design and used data may seem like a solution. The problem here is that it cannot be readily discerned ‘why any particular prediction resulted from machine learning, and, consequently, it will not be easy to determine what evidence would be needed to rectify errors’ (Coglianese and Lehr 2017, 1189).

Indeed, it can more generally be sustained that the right to a fair trial, such as is also found in Article 6 of the European Convention on Human Rights (ECHR), is under threat where individuals are not provided with an opportunity to challenge decisions because, for instance, the reasons for making a particular decision cannot be disclosed due to technical limitations or trade secret protection. As a consequence, it can be difficult to identify whether individuals’ rights have been infringed. This is problematic in numerous contexts, such as where AI is used in custodial and sentencing decisions.

Transparency requirements can also be found in other areas of the law. The European Group on Ethics in Science and New Technologies considers that the concept of human dignity can be interpreted to require ‘meaningful human intervention and participation… in matters that concern human beings and their environment’.23 This led the group to conclude that at least from an ethical perspective, ‘it is not appropriate to manage and decide about humans in the way we manage and decide about objects or data, even if this is technically conceivable’.24 German data protection authorities have also underlined that public authorities must ensure a sufficient level of transparency including information about the categories of input and output data that are used, as well as the logic of decision-making (which should include the mathematical formulas and information regarding weighing).25 These concerns highlight the importance of making transparency a design feature of ADM systems.

32.4 Securing Transparency in an Age of Automated Decision-Making

In light of the above, there are now growing concerns regarding the use of computational learning in administrative processes. This section reflects on how such techniques may be rendered compliant with established legal principles. It introduces various means of securing transparency in algorithmic systems and highlights some features that, if properly designed, may render existing systems more transparent. Overall, it will be seen that transparency in public sector computational learning is an area of ongoing experimentation and research, and that further effort must be put into the introduction of transparency-by-design and transparency-by-default tools to ensure adherence to established administrative law principles in a technologically neutral manner.

Governments have indeed started pondering the implications of ADM systems and are attempting to devise risk-management solutions—also in relation to transparency issues. To illustrate, the German government has highlighted that where AI is used in administrative processes it must be comprehensible to the citizen why an administration reached the decision that it did.26 Similarly, New York State legislators have been debating how to best secure transparency in ADM systems.27 The UK House of Lords Select Committee on AI has also emphasized that ‘it is not acceptable to deploy any artificial intelligence system which could have a substantial impact on an individual’s life, unless it can generate a full and satisfactory explanation for the decisions it will take’. As a consequence, this committee recommended that the deployment of tools not yet capable for providing explanations for the decisions made should be delayed until this becomes possible.28 At present, however, there seems to be little agreement on the best way forward to achieve these aims.

32.4.1 Dealing with (a Lack of) Transparency in ADM Systems

There are various approaches of ensuring transparency in ADM systems. Indeed, it is easy to be tempted into thinking that the full disclosure of the data and the model can lead to transparent decision-making processes. Transparency can emerge where the learning dataset and source code are disclosed together with information regarding its design and parameters. However, there are important limits to such an approach. First, only a small minority of citizens would be able to make sense of the disclosed data and algorithmic rules. Transparency without understandability only fulfils a very limited purpose and is not satisfactory as a means of public accountability. Second, there are also often legal limits to such disclosure. Trade secret protection is an obvious and often-acknowledged limitation, but other legal regimes may also impose related barriers. For example, as both the training data and the model may contain personal data, at least in the EU, data protection law might be a limit to their public disclosure.

The important question to ask is not just what elements of ADM systems are disclosed, but also to whom and in what context. Such elements could indeed only be made available in the specific circumstances where this is deemed justified (and thus not, for instance, where a would-be tax avoider wants to see how to best structure their tactic) or where they are needed for certification and audit purposes. Indeed, the most appropriate way of achieving transparency may not be through the full transparency of all elements. Rather, the explainability of the ADM system may be a more adequate manner of ensuring such transparency.

The relationship between the concepts of transparency and explainability is complex. Explainability is both narrower in that it does not, necessarily, presuppose making data and code available, while it is also broader in that it goes beyond the mere provision of information and also provides an explanation and justification of the provided information. There are different means of obtaining explainability, such as through an analysis of the behaviour of the model in a way that does not require an opening of the ‘black box’ but nonetheless allows an examination of the system by comparing its inputs and outputs. A number of technical means of achieving this end have been developed in recent years.29 Explainability may also be achieved through an ‘opening’ of the ‘black box’, meaning an analysis of the computational logic that transforms an input into an output. The Elvira method that can be used for Bayesian networks (a form of deep learning) can be used to such ends (Lacave et al 2007).

Explainability efforts are currently still in the early stages of development. As such, the systems noted above all come with important caveats and limitations, the discussion of which is outside the scope of this chapter. It is worth noting, however, that much effort is currently being expended in the development of explainability systems, such as the DARPA XAI project that explores a variety of avenues that could make deep learning systems explainable even to unskilled observers.30 It should be stressed that there is not only a variety of technical means that may lead to explainability but there can also be various forms of explanations. Research has indeed highlighted that an explanation of technical factors may serve limited value for many citizens. Instead, counterfactual explanations (which could, for instance, explain to the citizen that they did not obtain a specific social welfare benefit because of A but would have if B had been the case) might be more appropriate (Wachter et al 2018). Going forward, further effort should be put into the development of ADM systems that are compliant-by-design (see generally Hildebrandt 2011).

Whereas there are currently ample ongoing discussions regarding appropriate ethical standards for explainability, it should not be forgotten that legal systems, and particularly administrative law already have legal standards for explainability that can and should be applied to ADM systems. The duty to give reasons (as a tool for more transparency and enabling judicial review) is indeed well-established in many jurisdictions and ought to be applied where ADM is used by public administrations. For instance, in Germany Article 39 of the Verwaltungsverfahrensgesetz provides for such a tool whereas in France Article L211-5 2016 Code des Relations entre le Public et l’Administration requires written explanations of the factual and legal considerations that motivated the decision. Similarly, Article 41(2) of the EU Charter of Fundamental Rights specifies that the right to a good administration includes the ‘obligation of the administration to give reasons for its decisions’. Although these explainability requirements may in the future be found not to be satisfactory and in need of revision or expansion, it is important to not lose sight of the fact that there are already legal tools in place that allow for more transparency in algorithmic systems. At the same time, it should not be forgotten that computational intelligence may also have beneficial effects for transparency.

32.4.2 Computational Learning as a Tool for Enhancing Transparency?

Amidst discussions regarding the implications of ADM for administrative processes it should not be forgotten that these systems may also positively impact on transparency. Like any human-created tool, ADM is by no means a unitary construct. Rather, it can be used to undermine or reinforce transparency. Whereas the first aspect has been discussed more predominantly to date, automated-decision making may also enhance transparency. As always, the relevant question to ask is not whether ADM is used, but rather how it is designed. Computational learning may in fact ensure greater respect for the rule of law as it can achieve a ‘more consistent implementation of the formal rules approved by Parliament than can be offered by human officials’. This may improve legal certainty, eliminate bias, ensure that no irrelevant considerations are accounted for, and that all relevant factors are given consideration. From this perspective, ‘automation can be regarded as enhancing the rule of law’ (Le Sueur 2015, 8).

It is generally assumed that these systems are less transparent than their human counterparts. However, it should be remembered that human judicial discretion is ‘a quintessential black box that can often only be appealed within severely narrow limits’. Indeed, ‘human agents are able to furnish reasons for their decisions, but this is not the same as illuminating the cognitive processes leading to a conclusion’ (Zerelli 2018). Whilst a judge might state that her decision is based on X, there is no guarantee that, in reality, it was not Y that influenced her conclusions, and Y might be some form of undisclosed, and possibly unconscious bias (Surden 2014, 108–9).

Cass Sunstein emphasizes that algorithms may be useful in overcoming the harmful effects of human cognitive bias and to avoid unlawful discrimination (Sunstein 2018, 1–2). Sunstein considers that well-designed algorithms would be able to eliminate cognitive biases that judges may for instance be affected by. More generally, computational decision-making tools may help reduce the cost of providing reasons, thus ultimately adding more transparency to this process.

These considerations have led some to highlight that the transparency we expect of ADM systems cannot be delivered by humans. Zerelli has pinpointed that ‘automated decision-making is held to an unrealistically high standard, possibly owing to an unrealistically high estimate of the degree of transparency attainable from human decision-makers’ (Zerelli 2018). Whether this is a bad thing is another question. Why should we not expect ADM systems to offer more transparency than humans? That would indeed be an example of how technological innovations can be used to surmount human shortcomings to produce better outcomes. However, as will be seen immediately below, regardless of the context in which ADM is used, this technology is in no way ready to completely replace human decision-making processes.

32.4.3 Computational Intelligence as Master or Servant?

The above overview has illustrated that the use of computational intelligence in administrative processes raises numerous concerns from a transparency perspective. At the same time, adequately designed mechanisms may contribute to enhanced transparency in some areas. This section makes the point that, instead of focusing on whether ADM is used or not, the focus should be on how these systems are designed.

Like any technology, automated decision-making tools are malleable in that they can be designed with specific embedded values, objectives, and features. These features will, of course, shape the implications of their deployment in specific domains. The most crucial feature in this respect is probably whether the ADM system is the sole decision-maker, or whether it is used in support of human decision-making processes. As Gary Kasparov has highlighted, ‘[t]he problem comes when the database and the engine go from coach to oracle’ (Kasparov 2017).

This is a crucial distinction. The transparency issues of ADM systems examined above have highlighted that this technology should not be used as the sole element of an administrative decision-making process. Whilst this relates partly to the relative immaturity of these systems and related difficulties, for example, in rendering them explainable, there are also broader concerns. Indeed, it has been suggested that subjecting humans to decisions made solely by automated means violates the principle of human dignity. The Australian Administrative Review Council has also recognized this nuance and suggested that ‘[t]he use of an expert system to make a decision—as opposed to helping a decision-maker make a decision—should be legislatively sanctioned to ensure that it is compatible with the legal principles of automated decision-making’.31

In European data protection law, Article 22 of the General Data Protection Regulation (GDPR) formulates a qualified prohibition of solely automated processing. Notwithstanding, in some circumstances solely automated data processing is nonetheless permissible, namely where (i) it is foreseen by law, (ii) necessary for the performance of a contract between the data controller and the data subject, or (iii) based on the data subject’s consent. Yet, in such circumstances, the person concerned has a right to human intervention, which, in accordance with regulatory guidance on the matter, must be meaningful. Article 22 GDPR, however, has a number of limitations, such as that it only applies to solely automated data processing. It could nonetheless inspire legislative initiatives in this area.

Indeed, other actors have started to reflect on the possible needs for human review mechanisms. For example, a 2017 Council of Europe report suggested the creation of two new rights as a reaction to the emergence of ADM, first a right to refuse to be measured, analysed, or coached (in French: ‘le droit à la tranquilité’—the right to be left alone), and second the right to choose between human contact and assistance by robot.32 This recognizes the continued importance of decision-making systems, even those relying on computational intelligence as an assistance tool. Related requirements have been adopted in Member State law, such as section 57 of the Irish Data Protection Act 2018, which gives data subjects a right to (i) make representations to the controller in relation to the decision, (ii) request human intervention in the decision-making process, and (iii) request an appeal against the decision.

Similar requirements for human intervention also exist in national legal frameworks, such as in Germany, where federal legislation requires that speeding tickets can only be allocated subject to the decision of a human public servant.33 Going forward, it would not be surprising to see similar initiatives adopted in other jurisdictions. Indeed, French legislation now explicitly considers the distinction between semi- and fully-automated decisions with regard to automated decision-making in judicial or administrative contexts.34 Article 4 of the 2016 French Law for a Digital Republic requires that, where a decision about an individual is made through algorithmic tools, the individual must be informed of that fact. The administration is also under an obligation to communicate to the individual relevant characteristics of such ADM systems. The Council of Europe European Ethical Charter on the Use of AI in Judicial Systems also stipulates that data processing methods should be made understandable and accessible to external audits.35 Recognizing that complete transparency is limited by trade secrets, the charter instead recommends the explanation of the system in ‘clear and familiar language’.36

Human involvement is hence an important tool that can remedy some of the transparency shortcomings of ADM systems. Yet, the mere option of human intervention is insufficient to attain the desired objectives. Rather, such intervention must be meaningful in that the human in the loop does more than merely rubberstamp the output. This is all the more crucial as it has been shown that humans suffer from automation bias, meaning that they are inclined to believe that machine-made decisions are superior to human decisions even where that is not the case (Carr 2015). The above analysis accordingly underscores that algorithms can be useful and important as tools of human decision-makers rather than the decision-maker itself. Moreover, a number of good practices should be adopted as these systems further develop, as will be shown by way of conclusion.

32.5 Conclusion: Good Practice for Enhanced Transparency

The use of ADM systems in public administration is mostly still in a phase of early development. Whilst it is important to study the phenomenon, both alarmism and undue optimism should be resisted at this stage. Rather, careful cross-disciplinary reflections should provide guidance on how these systems can, from the outset, be designed in a manner that is respectful of established public law values and policy considerations. Although transparency cannot, by itself, create accountable administrative decision-making processes, it can nonetheless function as an important element towards accountability. Safeguarding the transparency of public sector automated decision-making processes is thus one crucial element of a broader move towards properly designed systems. Administrations considering the use of ADM systems should adhere to several elements of good practice.

First, ADM tools should not be designed by specific departments in isolation from others. Rather, cross-departmental and interdisciplinary cooperation should be ensured to secure not only that instruments are technically sound but also that they respect legal and ethical requirements.

Second, it is paramount that the public sector expands its expertise in computational intelligence. There is now ample evidence that related developments have already started to impact many areas of life, and if the administration wants to stay on top of its regulatory and enforcement duties it must be able to keep pace with developments in the private sector. Indeed, more generally, the development of adequate expertise across all areas of society is a key challenge to the successful use of computational intelligence.

Third, impact assessments, auditing techniques, and technical protection measures are additional means of risk-management. For example, the Treasury Board of Canada’s Directive on Automated Decision-Making provides for such impact assessments when ADM systems are to be used in public administration.37 To guide and encourage the development of sustainable ADM practices in the public sector, certification mechanisms and standards could fulfil an important role. Standards can for instance serve as security measures enshrining minimum requirements, which are not just helpful when it comes to transparency but also in the prevention of hacks and data leaks along with ensuring interoperability.

Fourth, ADM systems should be designed to embed the values of transparency-by-design and transparency-by-default no matter where they are used, and notwithstanding whether they were developed internally or jointly with actors from the private sector. Whilst there are still no bulletproof solutions as to how transparency and explainability can be ensured, the public sector could experiment with various approaches and support research and experimentation more generally.

Finally, it should be remembered that transparency itself is insufficient. Research has shown that we tend to see algorithms as fetishized objects and that actually an algorithmic system ‘is not just code and data but an assemblage of human and non-human actors’. In this context, ‘making one part of an algorithmic system visible—such as the algorithm, or even the underlying data—is not the same as holding the assemblage accountable’ (Ananny and Crawford 2016, 983–4). Indeed, if transparency ‘has no meaningful effects, then the idea of transparency can lose its purpose’ (ibid, 978). This recalls the need to ensure that the public law concepts recognized in liberal democracies are respected as a whole, not just in order to create an isolated transparency that may, however, be unable to lead to accountability.
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Chapter 33

Information Management


Indra Spiecker Genannt Doehmann



33.1 Introduction

This chapter describes the different phases of information management. It explains why certain legal problems arise and which different regulatory approaches can be taken. Thus, the chapter concentrates on an overall view which allows us to understand why the approach to information management differs in various legal systems.

Any legal regulation of information—i.e. information management—is based on an understanding of the importance of information within a knowledge society. Social scientists use this term to describe and analyse the change from the industrial society to a society where human knowledge constitutes the primary input to production, innovation, and growth (Stehr 1994). As such, the ‘knowledge society’ often makes use of the economics of information to describe its effects. Core regulatory issues relate both to the restriction and facilitation of information flows and thus to the identification, production, transformation, and dissemination and use of information to build and apply knowledge. Here, a normative approach comes into play as the idea of the knowledge society is also seen as an empowering social vision that encompasses plurality, inclusion, solidarity, and participation (World UNESCO Report 2005).

The European Union (EU) has embraced this approach both normatively and descriptively in many regards, for example when formulating as an EU common goal ‘social cohesion as part of a knowledge-based economy’, or when the EU declared its aspiration ‘to become the most competitive and dynamic knowledge-based economy in the world’.1

Accordingly, many EU and Member States’ regulatory activities have centred around information and its many regulatory issues. However, the approach has been neither comprehensive nor structured and consequential. Rather, information management, particularly within the general administrative and administrative procedural law, gives the impression, if looked at in detail, of a patchwork of regulatory ideas and instruments widely apart from each other. This chapter will describe and analyse these activities. After a short discussion of core terminology and understandings, the chapter will explore the idea of an information cycle in structuring the different legal approaches to information management.

33.2 Data—Information—Knowledge

The terminology under which information management can be analysed varies broadly and is not always used in a clearly structured way. For example, information infrastructure regulation is covered as ‘telecommunication’ law; personal information is regulated by ‘data’ protection; content regulation can be found addressing ‘media’ or ‘hate speech’, while access to public information is addressed as such. Some analytical approaches look at effects of a ‘knowledge’ society. It can be noted that the concept of information differs significantly in its descriptive and analytic use of terms such as data, information, and knowledge. Nevertheless, as a general matter it is omnipresent.

A well-established model distinguishes between three categories as interconnected building blocks. In this model, data is the lowest building block. It can be described as a code. A key is needed to interpret and understand this code. Therefore, even the term ‘data’ cannot be grasped without its context and communicative embedding. Information is the next level and is built on data, signifying the precise context in which data is used. As such, ‘1984’ could be the pin to a credit card, a book, the birth year of a person or an abbreviation depending on its context. Knowledge constitutes the highest of the building blocks; it is the information put to use and thus capable of being sensibly recombined. This model will be applied in the following analysis of information management unless a particular legal definition is used; information is used as the general term because regulators mostly do not use clear distinctions or clear terminology.

33.3 Information as a Special Good

Information exhibits some special features. Taking them into account explains the variety and the range of differences in regulatory approaches in administrative information law even though all have information management as their general regulatory goal.

A core element in this regard is the special characteristic of information as a common good in the economic sense (d’Aspremont, Bhattacharya, and Gérard-Varet 1998; Stiglitz 1999). As such, information is a non-excludable good and non-rivalrous in consumption. Non-rivalry means if one entity takes note of information or uses it for a decision, this does not prevent someone else also acquiring this information or integrating it into a decision, without the information losing or being reduced in its value. A lighthouse’s fire signal guides other ships no less brightly because one ship has taken notice of it. Non-excludability means that a person or a group of persons cannot be restricted in their access to and use of a good. The light house cannot exclude ships passing by from noticing the light signal.

Under economic theory, common goods generate market failure. Information would not be provided because no customer is willing to pay for something she could receive for free (free-riding). This is at least partly addressed by intellectual property law, but also by other laws establishing property rights and measures protective of information.

Even when information does not take on the characteristics of a common good, for example because effective property rights are established, there are further special features law may react to. One is that information tends to be an experience good in the economic sense (Nelson 1970). Those goods’ market price as well as their buyers’ willingness to pay usually cannot be accurately assessed ex ante because the quality of the good cannot be observed in advance. Whether or not a magazine provides new information can only be properly judged after it has been read. In consequence, the price mechanism fails. Sometimes, this problem can be reduced by the seller providing samples, for example in the case of a database, test access, or a selected chapter.

Any legal regulation of information is complicated by the fact that information, once consumed, often cannot be erased. Cognitively, information cannot be forgotten ‘on demand’, and automatically processed data is technically difficult and costly to effectively erase. Thus, an illegal use of information is difficult to counteract, which increases the likelihood that protective measures will fail.

Another important characteristic is that information has little value of its own. Its true value lies in the changed quality of a decision that is based on information. In an administrative legal system based on rationality and thus also based on reasonability, the availability of information as foundation for argument and persuasion is indispensable. Thus, for example, the principle of proportionality could not be used as an effective means of control if it were not based on the power of argument and information: Whether a means is less or more effective, whether there are less infringing means, and whether means and goal are well balanced can only be successfully assessed legally on the basis of information.

However, a decision only rarely reveals what type of information has been collected and used to reach the result. As the production and accountability of a decision are not the same, illegally obtained or used information can influence the outcome without being displayed in it. Whether the police stop someone by chance or because of prior information cannot be inferred from the decision itself. Thus, the decision outcome cannot be taken as a criterion of proper and legal use of information and vice versa. This is one of the reasons for data protection law: It asks for control of the input into a decision—the information—in order to be able to control one important aspect of the outcome of a decision. Thus, power asymmetry resulting from lack of information control should be avoided. Therefore, legal information management cannot be designed and implemented without taking the subsequent decision into account, for example in the case of discriminatory algorithms. This, however, is often not properly taken into account in information regulation: Administrative law provides very little regulation of what information may be used to reach a decision, under what conditions it is introduced into the decision process, how it is assessed and evaluated, and what the information’s impact on the decision is and how/whether it can be identified in hindsight. The control of decisions rarely rests on a control of its underlying information.

Another problem flows from acceptance of questionable premise—upon which administrative law is often based—that more information is always better information and leads to better decisions. The law requires rationality based on the production and use of information, but it does not provide for situations when information may increase uncertainty or indeed may be detrimental to the certainty of decision-making. For example, latest scientific results on a well-known and long-term established drug may show some irregularities and potential side-effects, the existence, precise probability, and impact of which is yet unknown. If the law treats them as certain to occur—an approach the science would neither support nor reject—then the competent agency would have to start procedures to revoke the original permit. The scientific evidence would, however, also allow the conclusion that the probability of negative outcomes was insignificant, justifying inaction by the agency. The law typically gives little guidance, however, about how to deal with such uncertainty.

Regulation is also influenced by the belief, common in administrative law, that information is something neutral and objective rather than context-dependent and contingent on its precise use by the entity or person making use of it. Among the most important contextual factors is the technology used to process or display the information, which inevitably has an impact on its perception, use, and understanding. In this regard, information management is very closely linked to the discussion of standards, limits, and thresholds: the recent problems in measuring auto emissions show how difficult it is to assess information properly, dependent as assessment is on the technology used and on the purposes for which the information was gathered in the first place.

Finally, any regulation of information has to take cognizance of the fact that information relating to someone or something is not necessarily information belonging to them but rather is about them. Therefore, even if information is related to a person—as, for example, in data protection—this does not necessarily imply that the information is available to the person herself or that she has knowledge of it. Thus, the application of property rights concepts to information on the basis of a connection between a person or thing and the information, has natural boundaries.

33.4 The Cycle of Information

The term ‘information management’ describes all and any dealing with information: Information is produced, gathered, saved, transferred, recombined, processed, retrieved, used, displayed, erased/forgotten—to name just a few steps within a process which can be coined as a cycle of information. Also part of this cycle is the connection between the steps, the underlying infrastructure with which information is stored, transferred, or displayed. Information management does not take place in a linear progression where each step follows consecutively from the prior steps; rather it is a process in which information is processed through reproduction and recombination. ‘New’ information without any recombination with other existing information may exist but is not detectable.

Under such a concept of a cycle of information, it becomes explicable at which step in the cycle a particular regulatory approach takes place. The concept of a cycle may also help explain the relationship and potential interdependency of one step and its regulation with other steps and their regulatory approach. For instance, the transfer of data can be better analysed and a potential protective regulatory approach better designed if seen in the light of later distribution enabled by the transfer. Thus, data protection’s interest in guarding against disclosure and transfer in order to prevent further uncontrollable distribution becomes comprehensible—not because the disclosure as such is undesirable but because of the later potential for misuse.

Finally, such a cycle does not differentiate—as do other information models—between different actors. This seems to be a disadvantage at first sight, as it seems to run counter to the classical differentiation between private and public law and the different obligations they respectively impose. However, it allows us to analyse from the information perspective rather than the actor perspective. This enables us to view the state as well as private actors similarly as entities who take part in the cycle of information in all steps. This approach also allows for description of many interconnections where private data becomes public data, and vice versa.

33.5 The Consequence: A Variety of Regulatory Approaches

The special qualities of information and the methodological approach of information cycles initiate a variety of regulatory approaches. If one concentrates on the qualities of information as a common good, establishment of property rights might solve the problem of non-excludability. Copyright and patent law make use of this concept. If, instead, one looks at the use of information for decision-making, personality and privacy-oriented regulatory measures seem the right way to regulate. If the qualities of information as an experience good are the reason for regulation, regulatory tools such as the instalment of testing and licensing are likely. If the uncertain effects of digitalization are at the centre of attention, the instruments of technology law, and especially the restrictive force of the precautionary principle and consequent monitoring, may be applied. If one concentrates on the impossibility of detecting information infringements, a technological rather than a normative regulatory approach makes sense. If one focuses on the effects of information on economic structures, competition and consumer protection law show how to address problems from this perspective. If one perceives information use in a linear way, protection of data at an early stage becomes more pressing than if seen as an ongoing cycle.

All of these regulatory approaches—and even more—can be identified if looking at the EU’s and the Member States’ understanding of information management. It is not always clear which approach the legislator has chosen; often a mixture can be identified. Often, the special qualities of information are not recognized at all, and information is treated as any other good. A command-and-control approach can be a sign of this.

33.6 Legal Regulation

33.6.1 Fragmented Regulation

Usually, information management is not addressed as such. Rather, the regulatory approach and its instruments refer to special qualities of certain types of information. This leads to fragmented regulation with neither private nor public law following a uniform methodology.

It is noteworthy that information regulation often is not aware of these underlying variations and fragmentations. This creates and maintains differences and potential frictions not only between different information laws, for example copyright law and open access law, but even within a particular legal field, for example data protection law. These frictions can arise where various regulatory regimes address different types of information. For example, intellectual property law aims at protecting newly created information, and thus its potential for economic development, as well as social and cultural well-being while protection of business secrets depends on the classification of information as secret and privately protected. Another example would be that copyright law protects information only if it reaches the qualitative threshold of being a ‘work’, while data protection law protects all personal data independently of whether it has this quality. Friction can also be rooted in the differing importance of procedure in various regimes. For instance, patent law requires the grant of a patent by a complicated procedure and trademark protection demands registration while public information undergoes no special procedure of assessment or certification. Likewise, infrastructure is generally regulated under a set of instruments which is most advanced in telecommunications and media law but not addressing new and social media, however. This illustrates that information is usually only protected and regulated in regard to individual steps but not for the entire information cycle, and that different methodologies and regulatory ideas are consequently in an ongoing struggle for unification and structural systematization. We do not observe a single information law as such.

Even the broadest information-related regulatory approach, the data protection regime under the General Data Protection Regulation (GDPR),2 is restricted to personal information. Thus, by design, data protection laws exclude a wide area of information: all non-personal information, namely business and trade information. Nevertheless, the legal regime of protection of personal data can be considered to be the broadest comprehensive information regulation as it addresses all steps in the information cycle. It does so by regulating ‘processing’. Here, we also find the wide approach of ‘technological neutrality’ based on the idea that it is not the technology being used that matters for regulation but the processing of data itself. This differs greatly from other areas of information law where the quality and the use of particular infrastructure and technology have become a vast battlefield for protection (e.g. in intellectual property law on ‘snippets’ or on copying for artistic or educational purposes). Still, such a broad approach as technology neutrality also has its downsides, one of them being the abstractness of regulation allowing no differentiations between various technologies and their individual risk potentials.

What can be observed is a growing interest within the EU and the Member States to regulate information more thoroughly. This includes increased address of information intermediaries such as social networks, for example by regulating ‘hate speech’ in Germany3 or the erasure of personal information.4 This demonstrates a growing understanding of the interconnection of infrastructure and distribution/intermediation on the one hand and the content and source of information on the other. Information regulation has arrived in the EU, and it can be expected to grow further.

33.6.2 Production of Information

The first step of the cycle of information is the production of information. There is a useful distinction between collection of information that is judged ‘new’ subjectively: i.e. to the person or entity seeking the information, which is referred to here as ‘gathering’; or, by contrast information that is ‘new’ objectively: i.e. not previously known to anyone, which is here called ‘production’.

New information is often created by recombination of existing information; for instance, a new gene may be discovered on the basis of existing information about the structure, composition, and location of known genes, or the profiling of personal data may enable calculation of the previously unknown probabilities of various characteristics of persons. Even in the case of unexpected events which produce new information (e.g. so-called black swans (Taleb 2007)), they can in the end be described, understood, and evaluated only because of already existing information. The lack of knowledge can only be identified because of the surrounding information available. And this existing knowledge guides the search for new information. Due to the special character of information as both a common and an experience good, new information is often produced only if the producer has use for the information herself. Distributing, even selling the information itself is usually not the prime goal unless intellectual property is possible or the producer has a significant reputation for quality. State-organized and subsidized information search can thus be legitimized.

Constitutionally, production of new information is protected by the freedom of scientific research under Article 13 of the EU Charter of Fundamental Rights (CFR) and in the Member States.5 As such, it is strongly influenced by intellectual property law. Administrative law rarely addresses the mere production of new data. It is mostly relevant in regulating the details of research funding, for example in the Horizon2020 programmes. Freedom of speech covers research only in exceptional cases.

Most Member States’ laws include provisions to guide and enable the information searches by the public administration. They allow the administration to produce new information. The general principle of ex officio investigation is known throughout the EU, for example in Germany6 and the Netherlands.7 Within EU administrative law, the ex officio principle is part of the Article 41 (1) CFR EU right to good administration; numerous regulations provide for it. Similarly, the ReNEUAL Model Rules (Craig, Hofmann, Schneider, and Ziller 2017) postulate it.8 Under this principle, the state has the duty but also the right to search for the information necessary to take an informed and rational decision, and to do so in a neutral, objective, and rational way. The exact scope of this principle, however, differs between Member States.

In addition to this general principle, some special provisions exist, especially in criminal procedure and police law. Although they are usually directed at gathering information, they may also apply for the production of information, for example in recombining existing data. Typically, these provisions relate to special situations, means, or content of information, for example the use of video surveillance, production of information in public spheres from databanks, interception of communications, and the like. Such special provisions often reflect a specific need for additional protection of particular types of information, such as intimate or potentially discriminatory information concerning political association or race; or of the infrastructure of information, for example communication;9 or of the environment where the production of information is taking place, to protect privacy, for instance,10 or to regulate infringements of the right to property.11 Such provisions are also regularly present in national constitutions and not only in CFR EU.

Administrative law also regulates the production of information by private parties (Spiecker 2006). Many special laws require applicants in the course of a mandatory administrative procedure (e.g. to obtain a permit or a concession) to produce new information yet unknown: for instance, by testing or by applying certain models to their product or service. Such requirements can be found both on the EU level, for example in chemical law,12 and also in the Member States’ laws, either on the basis of EU directives13 or by original Member State law.

33.6.3 Gathering of Information

In gathering existing information not yet known by the administration, the already mentioned principle of ex officio investigation constitutes the dominant rule in the EU and the Member States. In the same way, special provisions of police law, criminal procedure, or environmental law may apply. Criminal law, in particular, has developed an extensive set of rules specifying conditions under which information may be gathered for later use in administrative and potential court procedures.14

However, beyond such provisions about administrative authority to gather information, there is very little regulation of the exact modes, methods, and procedure of the gathering of information or, particularly, its processing. Behavioural information theory concerning the understanding and representation of information, for instance, is thus not reflected in the law; and the distinctive qualities of information are not usually taken into account. Neither EU nor Member State law deals with issues such as whether or not particular information should be gathered and for how long the search should go on; whether one source of information takes precedence over another; whether and under what conditions personal investigation is preferable to recourse to statistics/big data in an automated process; and who has to be included in the information production process. Unfortunately, ReNEUAL does not provide additional guidance or boundaries either.

One of the few exceptions is, for example, Swedish administrative law, which requires some additional safeguards, including the requirement to obtain opinions from several entities simultaneously.15 One of the few more common exceptions is the right of the administration to appoint experts; typically it is regulated in the procedural codes, more frequently in court procedural codes. But even here, a binding of the administration beyond the establishment of this right is lacking.

The legal silence on information gathering is reflected by the legal uncontrollability of decision-making in most administrative procedures. Rarely can administrative decisions be challenged on the basis of how the information they are based on was gathered; in consequence, challenges to its assessment and evaluation do not regularly reach courts. This is reflected in the case law, where administrative courts rarely base their judgments on faults in the information-gathering process.

33.6.4 Processing of Information

After having retrieved information, it is processed. For the purposes of this discussion, processing covers any operation or set of operations performed on data or sets of data16 which is not gathering, production, or erasure. This includes storage, transfer, change, recombination, use, distribution, etc.

All processing is—if no special rules apply—generally covered by the principle of ex officio investigation. Special rules can be found within some special laws, usually similar to those on production and gathering of information. Special regulation applies to certain types of data, especially health data.17 Sometimes, special laws require information to be stored for a given period. Examples are information on financial transactions or information on land ownership, or commercial or trade registers.
33.6.4.1 Transfer of information: infrastructure and intermediaries

One of the most important steps of processing is its transfer, i.e. the passing on of data from one entity to another. It may be transferred within the administration, for example within the state or to other states or the EU (where transfer is the very purpose), or also to private entities, potentially at their request but also to meet publicity requirements (here, transparency is the purpose of the transfer). In addition to this, the state may require private entities to make information available by way of distribution. From one state entity to another, transfer of information is usually determined by administrative mutual assistance as a basic form of support between authorities in the exercise of administrative tasks. Although ReNEUAL provides for some structures in its book V, so far no general EU rules exist. Therefore, cross-border transfer is usually based on Member State law. The Member States’ regulations on such administrative mutual assistance, however, usually offer little guidance. GDPR with its requirement of an adequate level of protection in the recipient state outside of the EU18 is an exception to this rule.

However, transfer of information shows the problems of information as a special good. First, infrastructure for transfer of information is often organized in networks and, as such, prone to natural monopolies. This is the reason why the EU has passed extensive regulation in the field of telecommunication. On this basis, Member States have established a market regulatory system under a regime of strong interaction with the EU Commission. Some Member States have passed additional regulation.

This approach, however, so far takes no account of the fact that the internet has developed layers of infrastructures and services which tend to be unregulated. For instance, so called over-the-top-services such as online-video-services or online-audio-services are usually not addressed by the infrastructure-centred telecommunication law. The approach also does not consider that infrastructure (and format) may have an impact on content as well as the communication process. Whether or not a message may be unlimited in length or not, influences the type of communication. It also influences what information is passed. There will be a tendency for complex information to be excluded from the transfer because the infrastructure was built for short communications.

Secondly, transfer of information is the transfer of a common good and, thus, prone to market failure.19 Information and its transfer will not be paid for if it can be obtained for free. As the internet has created platforms which distribute information for free (i.e. on the basis of exchange for personal data) and in a fast manner, traditional gatekeepers of the media have called for more regulation of these platforms similar to media regulation, thereby being required to adhere to principles of neutrality, objectivity, and plurality. This is one of the reasons why EU regulation protecting traditional publishing and broadcasting has been heavily disputed. It assists traditional media under the shield of the media’s function as the backbone of democracy and free speech, but at the same time interferes with the infrastructure and the content of the internet on the ground that it is a new form of information transfer system that requires gatekeepers, intermediaries, and price models different from earlier communication technologies, and adopts a different approach to public opinion and participation.

Given the importance of intermediaries, especially of platforms, and the interconnection between infrastructure and content, intermediaries now increasingly face regulation by the EU and the Member States, for example in intellectual property protection requirements or with the directive on electronic commerce.20 Within the Member States, regulation of so-called ‘hate speech’ has recently been paid special attention. Data protection law has also introduced high scrutiny of intermediaries.21

Friction between different regulatory regimes in the transfer of information has been discussed in the context of convergence and concentration of media, but so far this has not led to a conclusive regulatory approach to intermediaries’ and gatekeepers’ regulation. The approach to intermediary regulation consequently still varies. Copyright and patent law are based on a property rights approach while hate speech regulation and data protection law look at effects on personality and autonomy. Administrative information is typically not protected, although it shows some of these characteristics. On the national level beyond the competence of the EU, the intensity of regulation of media and broadcasting continues to differ greatly, and a harmonized EU approach is still rejected by the Member States. However, as many services are now being offered via the internet in addition, or as an alternative, to traditional media and broadcasting channels, it is likely that a continued differentiation between channels and infrastructure will meet strong opposition.

It is noteworthy that in the fields of both telecommunication and data protection, national authorities have been installed to regulate and to enforce existing regulatory efforts on the basis of EU law. This illustrates the underlying understanding that market failures require administrative interventions, and that certain rights cannot be effectively enforced by the wronged parties themselves.
33.6.4.2 Transparency and freedom of information

Information is frequently transferred from private parties to the state. In the past, there has also been increasing regulation of provision of access to public information for the sake of transparency and freedom of information.

Administrative self-control, and a more democratic re-connection between state and citizen via public control, are the main goals of this concept of transparency and free access to information. It became prominent through the right of access to environmental information under the international Aarhus Convention. However, the EU has not yet embraced it as overall regulatory policy beyond the requirement of Article 42 CFR EU.22 Only documents of some of the EU institutions have been made publicly accessible, namely Council, Commission and Parliament information.23 Without harmonization on the EU level, considerable differences exist amongst Member States. Transparency is given a high priority in some of the Member States, most notably Sweden (Jonason 2018), but also, for instance, in the Netherlands by constitutional provision24 and in secondary law.25 Others, such as Germany26 and Spain (Mir Puigpelat 2017), have granted only rather restrictive access to administrative information. Access to public information typically requires a request and is accessible by natural persons only; further requirements vary.

It has recently been argued that the state should and may actively distribute information of general or merely presumed interest. Freedom-of-information provisions in some of the Member States provide a legal ground for this.27 The EU has regulated in particular the further use of once public information;28 but other specific regulation is rare.29

Lately, the concept has been enlarged by the open access movement, claiming that public information should be generally publicly available, and that private information produced with state funding through publicly funded research, for instance, also has to be generally accessible despite any potential copyright of the researcher. Whether the state may claim copyright laws, is still being disputed.

This regulatory approach of transparency faces some problems not yet fully discussed. One of them is the fact that public information is often derived from private production. The state has acquired access to the information on the basis of administrative requirements to disclose information despite data rights, even beyond privacy and secrecy concerns (Spiecker 2006). Public information laws then make this private information accessible; counter-rights are often weak. Thus, via access to public information, third parties may receive information that the original producer of the information would never release by choice. Another criticism is that it is questionable whether transparency actually delivers its promise of better accountability of the administration (Galetta 2014).
33.6.4.3 Distribution of information

In addition to the provision of state information by the state itself, there also exists the so-called ‘instrument of distribution of information’ or ‘publication schemes’. Under this concept, private holders of information are required to publish and make it available. It is often used as an instrument in consumer protection or in other situations where a lack of information is feared, such as the areas of food or medication safety. Only rarely can it be assumed that such regulation of business and private information is based on a common goods approach to making the information broadly available.
33.6.4.4 Recombination of information

One of the most frequent types of processing is the recombination of information.
Introduction

Any recombination of information from different sources creates the problem of value distribution of the new recombined information. Presently, there is hardly any regulation; the consequence is that the entity with the best technological means and the most powerful access to information receives the benefit of the added value. This is one reason for increased regulation of intermediaries as they are typically in this position because of their platform structure.

Some laws provide for a redistribution of wealth: for instance in chemical law where the use of data from one party leads to advantages for the other party.30 The problem increases when protected data—such as personal data under the GDPR—and unprotected data, such as public statistical data, are matched. The question then arises whether the restrictions on parts of the information apply to all. This is generally the case.
Statistical data

A special result of recombination is statistical data.

This data is systematically developed under the principles of neutrality, objectivity, and scientific independence for the use of governments and others. It is usually non-personal. Its typical purpose is to understand interdependencies relevant to state decisions, such as planning and prognosis in order to assess risks and chances. A general EU requirement to assemble statistical data, however, does not exist, but some secondary legislation requires its acquisition. Particularly in environmental law, such data has become frequently sought after, and big data processing31 has made statistical data even more prominent.
Control of special recombination use

Close to new technology regulation is the management of recombination data use. An important open question is how to treat machine decisions versus human decisions. This includes how to control for decisions with various stages of machine–human interaction, starting from machine assistance via machine–human interaction to complete autonomous decision-making. In these fields, inspired by the GDPR’s privacy-by-design approach,32 technology-based regulation is being discussed to assure algorithm transparency or restriction of artificial intelligence in state decisions. Some solutions are already incorporated in the GDPR as risk assessment33 and its concept of restricted automated decision-making34 which, however, is flawed by its many exceptions. Still, an IT-risk regulation is lacking both in EU and Member States’ laws although the technology is being used in many state decisions already without special provisions regulating this aspect of administrative power.

This power results from access to vast amounts of information, the availability of technology of fast processing, and possession of highly specialized mathematical skills. Administration may make use of these possibilities. This allows for so-far unknown profiling and personalization without restrictions of time, storage, mobility, applicability, or identity. Group attribution of characteristics without the possibility of counter-evidence, often even without knowledge, leads to pre-determination and thus a loss of recognition of the individual’s dignity and autonomy. Discriminatory impact can be hidden behind pseudo-rationality and pseudo-neutrality of the technologies. A result can be an individualized governance and even manipulation of citizens by, for instance, integration of scores in state decisions, or extensive and enlarged use of the precautionary principle in predictive policing. Although anti-discrimination on grounds of gender, religion, or race are part of the Member States’ constitutions as well as the CFR EU, effective control of algorithm-based differentiation is lacking, and even control of profiling remains abstract (Spiecker, Tambou, et al 2016).
33.6.4.5 Protection of information

Not all information may be processed, however. The most far-reaching restriction in processing results takes the form of protection of personal data under data protection law. The GDPR does not forbid processing as such, but restricts and limits it by certain procedural and material safeguards, such as the need for a legal justification for processing, documentation, and a guarantee of organizational and technological precautions against misuse.

Administrative data processing, however, varies despite the character of the GDPR as a regulation, as the GDPR35 allows far-reaching alterations by the Member States. Most states have adjusted their existing laws accordingly.

Another important restriction in the processing of information results from property rights, such as copyright and patent, which also have to be protected in the course of administrative state processing.

Less prominent so far but nonetheless of high importance in a knowledge society is the protection of business and trade secrets. The EU has increasingly taken steps to address their processing.36 Some Member States such as the Netherlands37 and—traditionally—Italy (Jandoli and Dani 2019; see for a short comparative analysis the EU Study on Trade Secrets, 2013) have now created far-reaching protection for trade secrets. Many states—such as Spain—have now adopted a first comprehensive protection.38 Under the EU approach, the individual information holder’s personal assessment is not decisive.

In close connection with this restriction are provisions of confidentiality and the ban on transfer of certain types of information in order, for instance, to protect the special relationship of clients, the high relevance of healthcare data or certain military data.

Also closely linked are procedural provisions to protect information, such as the right to refuse to give evidence. Often, these provisions sanction the gathering or processing of protected information; sometimes they protect against the use of legally obtained information in the particular decision. Sometimes, available information is deliberately excluded from the decision, such as private information about the use of tobacco or medication by consumers. Only a thin line exists between forbidden marketing and relevant public information.

Restriction of information is most prominently part of criminal and police investigations which are—due to lack of EU competence—little regulated by EU law. One of the greatest differences within the EU can be observed in the question of whether further information gathered from improperly obtained information may be admissible in administrative procedures, in other words, whether the ‘fruit of the poisonous tree’ doctrine applies (Giannoulopoulos 2019).

33.7 Protection of Authenticity and Source—IT Security

The use of information in administrative law raises another problem which is being addressed with little political pressure so far: protection of content and authority in the interests of safety and security. The frequent use of information from different sources raises questions regarding the authenticity and reliability of the source of information, of control over information, of its verification and its consistency with the original information. Information needs to be protected against undesirable and unauthorized changes both in content and source. IT security addresses are, so far, the only critical infrastructures.39 This also leads to requirements of objectivity, neutrality, and truth. Regulation of ‘fake news’ and ‘hate speech’ relates to different aspects of this. Protection of anonymity as a resource for freedom of speech is one aspect of many to consider.

33.8 Erasure and Oblivion

If information processing were thought of not as a circle of ever new, evolving information as a result of recombination but rather as a linear process, then erasure and oblivion of information would constitute the final step. The European Court of Justice (ECJ)40 has, for data protection law, most prominently established a right to erasure. In other laws, limited duties of erasure exist; mostly, these laws require erasure of names in order to protect individual identity and the possibility of resocialization and a life without prejudice. This is especially the case for criminal convicts; however, in accordance with the European Convention on Human Rights (ECHR),41 conflicting constitutional rights of the press may override the personality and privacy rights of the convicts.42

Total erasure of information is, however, almost impossible because of the common good characteristics of information: Once information is shared it cannot be returned or ‘forgotten’. Technically, digitalized information as well as cognitively stored information is typically erased by overriding the existing information with other information. Thus, erasure often means that the data can no longer be retrieved although it still exists. As non-retrievability is difficult to achieve, the image of an information circle displays the life-course of information more convincingly than a linear approach: It may well be that although information may be forgotten, it remains retrievable and, once, retrieved, re-enters the information circle.

In contrast to this, some laws relating to financial and tax affairs of private persons and companies explicitly forbid erasure of information and require indefinite storage. In the context of public administration, files may have to be stored for proof, as when a permit is granted. However, archive law is still a wallflower in EU and Member States’ law.

33.9 Conclusion and Outlook

Information management is still not consistently addressed by administrative law. The particular characteristics of information, and especially its importance for the process and outcome of decision-making, are underestimated by law. A differentiated administrative information management law as such does not exist.

There exist a few areas of high regulation. Foremost is infrastructure regulation of telecommunications in the form of special competition law addressing network effects in particular. One reason might be that such economic effects are well accepted, and thus the necessity of EU internal market regulation easy to establish.

Still, the most precise regulation can be found in the control of processing of personal data which binds both private and public actors. The EU has not yet integrated the GDPR fully; many Member States still lack a complete transferal of all normative standards into their national law due to the many let-out clauses within the regulations. However, the broad approach of the GDPR could well be used as a model or framework for integration of other information laws. This is particularly true as the GDPR integrates several different regulatory approaches. It contains aspects of technology law, competition law, consumer protection law, personality and autonomy protection, and economic regulation law.

Administrative information management is a challenge. The rule of law and the restriction of power have to be readjusted; opportunities and risks of making use of available information and available technology have to be reassessed. EU and Member State laws have not yet embraced these challenges fully.
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Legislatures, Executives, and Political Control of Government
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The relationship between legislatures and executives is central to administrative law, reflecting the importance of political control of administration to administrative law’s twin concerns of constraining and empowering government. Yet assessing how political control is wielded in different systems is complicated by the many different ways of understanding the term. For example, political control of government is frequently used to refer to control of the executive by the legislature. But it equally commonly encompasses control of the administrative executive by the political executive. Alternatively, the term can refer to popular control over the executive, a form of political control most evident in systems with a directly elected chief executive. Or it may mean control of governmental policy-making, as opposed to programme implementation and enforcement or overall administration.

This chapter examines how political control over government is exercised today in the UK, the US, and France, focusing on control of the executive branch by the legislature and control of the administrative executive by the political executive. These three jurisdictions were chosen because they are paradigmatic examples of different political regimes: parliamentarianism, separation of powers presidentialism, and semi-presidentialism (Shugart 2005, 323; Shugart and Haggard, 2001, 67–81). In theory, these different institutional structures should affect how political control is understood and wielded. In the traditional Westminster parliamentary model, for example, the government is formed from the leadership of the majority party in Parliament and it is the government that controls policy-making, subject to the constraint of a potential parliamentary vote of no confidence. By contrast, the traditional account of a separation of powers regime posits a separate legislature and executive as institutional rivals, each with independent authority and each wielding political control over the government (Cane 2016, 166–70; Strøm 2000, 263–6). Semi-presidential regimes combine a popularly elected presidential-type executive with a legislatively-dependent cabinet executive. Here one would expect rivalry over political control of government to exist but to be focused between the dual executives, with the legislature exercising control more indirectly through its power to dismiss the cabinet, as in a parliamentary system (Shugart 2005, 331–5).

In several important respects, these theoretical predictions hold true in practice. But the descriptions that follow show political control being wielded in many ways that deviate from traditional understandings. Perhaps the most striking conclusion from this comparative look is the extent to which these different political systems share similar characteristics and challenges when it comes to political control of government. Several shared features merit particular mention: First, party often dominates over political structure. Regardless of the type of polical regime, factors such as the strength of party control and intra-party cohesiveness largely determine how political control over government is exercised. Second, systems of political control are in flux and recent notable changes are evident in all three countries, including changes that strengthen legislative control and expansions in the institutional capacity and authority of the core political executive. Third, all three regimes reveal tensions over politicization and independence, with the political executive facing challenges in asserting control over the permanent administration and some expansion of independent agencies.

Increasingly, scholars have recognized that the traditional parliamentary and presidential divide is outdated. Many different systems share formal features of both, and expanding the semi-presidential category to encompass all of these mixtures risk denuding it of meaning. Instead, they suggest that parliamentarism, presidentialism, and semi-presidentialism should be viewed more as poles in range of different institutional forms (Albert 2009, 534–48; Cheibub, Elkins, and Ginsburg 2013, 517). Albeit limited in scope, this study of how political control of government is exercised across these three systems supports the view that differences among regime types are often exaggerated. What it underscores, however, is that different systems may operate similarly in practice even without shared formal features, largely due to political factors. In that regard, it echoes recent scholarship emphasizing the need to consider political dynamics as well as institutional structure in analysing legislative-executive relations (Gardbaum 2017, 230–3; Levinson and Pildes 2007, 2325; Skach 2012, 875).

This lesson on the importance of political structure is particularly relevant for administrative law. Although scholars recognize the role of politics, courts in the US at least remain uncomfortable about engaging politics overtly in reviewing agency action. Yet if political phenomena such as partisan polarization or other political features have a fundamental impact on how governments and agencies operate, administrative law doctrines may need to start engaging with the implications of politics and political structure more directly.

34.1 The United Kingdom and the Westminster Parliamentary Model

The UK, the originator of the Westminster parliamentary model, is characterized by the close linkage of its executive and legislative branches. Parliament is a bicameral body, consisting of the House of Commons and the House of Lords, with the elected Commons the dominant chamber. Control of the government goes to the party that has majority control of the Commons, barring the historically unusual (but recently more common) event of a coalition or minority government. The UK uses a district-based, first-past-the-post single winner system for parliamentary elections, which lends itself to creation of two major parties and majority government (Gardbaum 2017, 231 and fnn. 4–5).

The government consists of the Prime Minister and the cabinet, all of whom must be members of Parliament with the Prime Minister being the majority party leader. Policy initiation and implementation is traditionally the responsibility of the government. Parliament’s role, in turn, is twofold. On the one hand, Parliament supports the government by providing the legislation and resources it seeks. At the same time, Parliament is charged with scrutinizing the government’s performance and calling the government to account for policy and operational failures (Cane 2016, 157; Flinders and Kelso 2013, 260). This system is squared with the core principle of parliamentary sovereignty and control through the concept of ministerial responsibility: Government ministers are collectively responsible to Parliament for the government’s performance, and a Commons vote of no confidence will remove the government from office. Ministers also are individually responsible to Parliament for the functioning of their own departments (Tompkins 2003, 133–59).

Yet Parliament’s dual roles are fundamentally in tension; a legislative majority that identifies with the government through party and sees its role as supporting the government’s agenda is unlikely to review that government’s performance particularly stringently (Cane 2016, 157). Not surprisingly, therefore, increases in party cohesion and identity starting in the later nineteeth century, along with the development of two large parties which make it more likely that one party may hold a majority in Parliament, contributed to a lessening of parliamentary scrutiny and power vis-à-vis the executive (Craig 2016, 55–60; Gardbaum 2017, 235–7, 243–5). Under current strong norms of party unity, ‘the central responsibility of…member[s] belonging to the governing party in the House of Commons is to sustain the government even if that comes at the price of voting for legislation they dislike’ (Wilson 2009, 833). As a result, the UK Parliament has often been described as weak and observers have long bemoaned Parliament’s decline into impotence and irrelevance as an autonomous policy-making force. But it merits note that legislative support for the government is a feature, not a bug, of parliamentary systems; it is precisely this feature that allows the Westminster system to effectively implement policy and be responsive to changing popular priorities (Flinders and Kelso 2013, 254–8).

Recent events in the UK’s ongoing drama over leaving the European Union (EU) have upended this traditional account of a weak Parliament. Remarkably, Parliament rejected the government’s proposed Brexit plan three times. Over the government’s strong opposition, it then adopted legislation that required the government to seek an extension for Brexit unless Parliament approved a withdrawal plan or a no-deal withdrawal by 19 October 2019.1 This parliamentary assertiveness is in part a result of Brexit politics, which divided the governing Conservative party and cost the government majority support in Parliament. It also reflects broader party dynamics, with 2010 bringing in a coalition government and the 2017 election yielding a minority government dependent on a supply agreement from a regional party. Another factor playing into Parliament’s increased assertiveness is the Fixed-Term Parliaments Act of 2011, which limits the government’s ability to discipline backbenchers of its party by threatening a new election (McTague 2019).

But parliamentary resurgence is not simply a Brexit phenomenon. Even prior to Brexit scholars were challenging the established thesis of parliamentary decline, arguing that Parliament was increasingly playing more of a policy-setting and government-scrutinizing role (Flinders and Kelso 2013, 258–63; Russell and Cowley 2016, 123–33). The political realities of coalition and minority government since 2010 have made the government more attentive to backbench concerns within its own party (Russell 2016, 103–17). Parliament’s greater role is also the result of important structural reforms in both the House of Commons and the House of Lords.

Several measures are identified as increasing Parliament’s scrutinizing function, such as the advent of a parliamentary ombuds system, more opportunities for party backbenchers to put forward bills, and expanded question time (Cane 2016, 152–3; Russell 2011, 623–8; Thompson 2018, 224–7). But the mechanism most often stressed is the House of Commons select committee system. Select committees are permanent and focus on government administration, policy, and spending. Reforms in 1979 and 2010 strengthened select committees, creating committees for each government department along with several that address cross-cutting substantive issues. The reforms enhanced the ability of the committees to operate in a non-partisan and consensus-driven fashion, with party whips now excluded and committee membership and leadership divided among the parties to reflect the overall partisan balance in the Commons. Further limiting government control, committee chairs are often selected by the House as a whole and party members on the committees are elected on a secret party vote (Fisher 2015, 421–4; Hindemoor et al 2009, 72; Russell 2011, 619–20, 628). The public profile of select committees grew significantly after the 2010 reforms, with the 2010–15 Parliament described as ‘the Parliament of the select committee’ (Bates et al 2017b).

Although the reformed committees are broadly praised, their actual impact on government policy and operation is harder to evaluate. One prominent study found that 40 per cent of committee recommendations between 1997–2010 were accepted in full or part, with recommendations calling for smaller or medium policy change more likely to be adopted than those calling for larger change (Benton and Russell 2013, 779–82). Particular committees appear to have become important players in the policy-making process (Rombach 2018, 336–8). Despite not formally being part of the legislative enactment process, studies suggest that select committees can have significant influence on government bills. A particular source of committee influence is their ability to publicly question government officials, which makes officials attentive to committee suggestions. Such questioning also means that the committees increase the flow of information from the executive to Parliament and serve as a source of engagement by key actors and interest groups (Russell and Cowley 2016, 131–2; Fisher 2015, 425–6). Yet some studies have identified specific examples when select committees have had an impact without finding broader patterns of influence, and the success of the 2010 reforms in increasing committee engagement has been questioned (Bates et al 2017a, 792, 794–6; Brazier and Fox 2011, 366; Hindmoor et al 2009, 86). Measuring the impact of committees is difficult in part because committee influence may be greater behind the scenes, and cultural and personal factors at the committee, chair, and department level can affect a committee’s effectiveness (Benton and Russell 2013, 788; White 2015, 18–19, 25).

By contrast, changes to the formal process by which the House of Commons reviews legislation are viewed as less successful as a means of increasing its policy influence and control over the government. As a result of these changes, proposed legislation is now reviewed by public bill committees under procedures that allow for some evidentiary sessions and opportunities for public input. Evidence is mixed as to whether these changes have increased or lessened Parliament’s impact on enacted legislation, with time limits, the committees’ lack of permanence, and strong party control identified as undercutting their effectiveness (Levy 2010, 534–5, 540–3; Russell et al 2016, 294–8, 301–3; Russell et al 2013, 14–18; Thompson 2013, 467–77). Similar complaints are made against delegated legislation committees, which review regulations, orders in council, and other measures promulgated by government departments pursuant to statutory delegations of authority. The 1946 Statutory Instruments Act requires that many of these measures be laid before Parliament for parliamentary approval or negation.2 These measures are first reviewed for authority and legality by a joint Commons–Lords committee, which identifies specific statutory instruments meriting greater scrutiny by each house. Statutory instruments may also be referred to a Commons delegated legislation committee, but this committee operates under tight time constraints and is unable to make amendments, limiting its impact. The House of Lords is viewed as more successful in influencing delegated legislation since that body’s 1999 reforms. Although actual defeats of specific delegated legislation measures are quite rare, opposition in the Lords has at times led the government to withdraw or make changes to measures.3 Lords’ recommendations for altering statutory provisions authorizing delegated legislation are even more successful (Craig 2016, 442–5; Russell 2013, 140–1, 218–20).

Indeed, the 1999 reforms to the House of Lords are viewed as strengthening Parliament vis-à-vis the government more generally. These reforms centred on removing hundreds of hereditary peers from the Lords and replacing them with life peers, thereby transforming the previously Conservative-dominated Lords into a body in which no party has a majority. The Lords also contains a substantial number of crossbenchers, or peers unaffiliated with any party, whose power has grown as a result of the reforms, and the Liberal Democrats have also been influential. As a result of its lack of majority party control, the government suffers significantly more legislative defeats in the Lords than in the Commons, although longstanding conventions limit the Lords’ willingness to reject legislation (Russell 2013, 116–22, 134–5, 138–40, 290–1; Russell 2016, 107–8, 115). The effect of these defeats on government policy is harder to assess, particulary because rejection by the Lords usually can only delay and not prevent enactment. Nonetheless, the government often responds to opposition or defeat in the Lords by negotiating a compromise, even with respect to Commons-initiated legislation for which defeat in the Lords can only delay enactment and not prevent it wholesale (Russell 2013, 81–5, 290–3).

Parliament is not the only institution experiencing significant change. Over the last few decades the UK executive also has been transformed, affecting both relationships within the government and between the political and permanent executive. One development is a growth in centralization and in the role of the Prime Minister and the core executive—commonly defined as the Prime Minister’s Office, the Cabinet Office, and key departments such as Treasury (Burch and Holliday 1999, 32; Heffernan 2005, 26–7, 29–33). This trend is supported by structural changes, in particular expansion of the institutional capacity of the Prime Minister’s Office and the Cabinet Office. Examples include the growth of policy and communications units in the Prime Minister’s Office headed by special advisers. Centralized policy-setting is also supported by expansion of subject area secretariats in the Cabinet Office and increased coordination between the cabinet and Prime Minister’s offices. There is also greater use of cabinet committees, sometimes chaired by the Prime Minister, and bilateral meetings between the Prime Minister and individual ministers (Burch and Holliday 1999, 33–43; Burch and Holliday 2004, 5–14; Heffernan 2005, 33–8, 41). Although these expansions are longer-term trends that go back to the middle of the twentieth century, scholars identify the prime ministership of Tony Blair as an occasion for significant intensification. Alongside this expanded institutional capacity, the Prime Minister enjoys powers that come from being the head of government, such as the ability to appoint and dismiss ministers (via recommendations to the Crown) or to access the media and thereby set the policy agenda (Heffernan 2005, 33).

Assessments of these executive developments, and in particular of the extent of prime ministerial power, vary (Blick and Jones 2010, 11–48). One controversial account portrays these developments as representing a presidentialization of the British prime ministership, with prime ministers assuming the kind of singular control over and personal responsibility for the government akin to the US President (Foley 2004, 292, 308). Others are sceptical of such presidentialization claims, emphasizing the differences between parliamentary and presidentialist regimes (Dowding 2012, 618–19). Many accounts underscore the presence of multiple competing forces within the UK executive, the weakness of some recent prime ministers, and the importance of features such as leadership skills, public popularity, and party standing as critical to a Prime Minister’s power (Bevier and Rhodes 2006, 276–9; Beneister and Heffernan 2015, 25–6). Some scholars question the extent of prime ministerial control and highlight the continued policy role of departments, while others contend that the Prime Minister enjoys predominance despite these competing forces (Bevir and Rhodes 2006, 681–3; Heffernan 2003, 349; Moran 2011, 101–3, 110).

A separate issue is whether the expansion of the core executive is also eroding the UK’s commitment to an administrative executive composed primarily of professional and non-partisan civil service that provides advice and support to a thin layer of elected ministers (Fawcett and Gay 2010, 24–8, 46–52; Susman and Locke 2004, 102–9). A frequently invoked example is increased use of special advisers, political appointees from outside the permanent civil service who are given temporary civil service status (Yong and Hazell 2014). To be sure, the senior civil service still dwarfs the number of special advisers; in 2017 the number of special advisers was eighty-eight, compared to around 6,000 senior civil service officials.4 Nonetheless, the presence of special advisers have raised concerns about politicization in government and sparked adoption of statutory civil service protections, codes of behaviour, and greater oversight over ministerial appointments (Fawcett and Gay 2010, 52–6; Oliver 2015, 322–4; Rawlings 2015, 208–11).

The decades from the 1980s to 2010 also witnessed major structural transformations within departments, but these changes worked in the opposite direction of lessening central control and political oversight generally. One was the hiving off of service delivery and program implementation into executive agencies, with the result that around 70 per cent of the civil service now works within these agencies. Although agencies are sponsored by departments and operate subject to departmental policies and oversight, they are led by a chief executive, selected through open competition, who controls their day-to-day operation (Craig 2016, 75–9, 83–9; Moran 2011, 112–14). A second development was the creation of independent non-departmental public bodies (NDPBs), which operate outside of departments and perform a variety of governmental functions, including regulation, adjudication, collection of revenues, and grant dispersal. The growth of regulatory NDPBs was in part the result of a third change, privatization of many nationalized industries enjoying monopoly status or providing basic services, which created a need for new oversight agencies. But it was also a response to European Union (EU) demands for independent regulators if the government played a role in service provision (Craig 2016, 84–5, 91–5; Gilardi 2008, 4–6, 51; Moran 2011, 114–20; Prosser 2015, 332–5).

Concerns that NDPBs were proliferating, imposing costs, and undermining government accountability led to a significant reduction in their numbers starting in 2010. Only NDPBs that perform functions that need to be at an arm’s length from government—specifically, technical functions, functions requiring political impartiality, or functions requiring independent factfinding—were to be preserved5 (Craig 2016, 80–1, 91–5; Rawlings 2015, 209). Still, just over 400 agencies and other public bodies remain today,6 and their effect is to place large parts of government outside of direct ministerial control (Cane 2016, 156; Craig 2016, 86–9, 91–4). An additional effect of NDPBs is erosion of the principle of individual ministerial accountability to Parliament for all departmental actions. While agency chief executives appear before parliamentary select committees, some commentators contend that much of the government now operates outside of meaningful political control, whether by the political executive or Parliament (Thompson 2018, 207–8).

34.2 The United States and Presidentialism

The US, by contrast, is characterized by the structural independence of its executive and legislative branches. This structural independence is built into the constitution’s separation of powers system and embodied in the prohibition on officials simultaneously serving in Congress and the executive branch.7 It also underlies the constitution’s tenure and election provisions. The President is elected independently of Congress and—aside from the so-far not successfully used method of removal based on impeachment8—is not dependent on Congress for his or her continued tenure in office. Moreover, the Presidency, the House, and the Senate all have different selection systems, terms in office, and political constituencies, with the President (and Vice-President) being the only nationally elected officials.9 Despite these differences, elections to all three forms of national office use election systems that produce single winners and lead to two-party dominance.10

The constitution further reinforces the separation between the President and Congress by formally vesting each with different powers. Congress is granted the legislative power.11 In this regard, Congress is little different from the UK Parliament, but the process of enacting legislation in the two systems diverges significantly. To begin with, the constitutional requirement of bicameralism is more absolute in the US than in the UK.12 No legislation can be enacted without passing both houses of Congress—which in the Senate means obtaining a supermajority of sixty votes in support in order to avoid a filibuster. In addition, the President enjoys a formal veto over legislation which can only be overturned by a two-thirds vote of each house.13 The veto gives the President an independent law-making role separate from Congress, something the British Prime Minister lacks. Still, as leader of the majority party in the Commons the British Prime Minister exercises more direct control over Parliament than the President has over Congress (Cane 2016, 107). In particular, the veto gives the President power to prevent enactment of legislation and therefore a basis on which to force Congress to make concessions if the President disagrees with Congress over policy (Cameron 2009, 362, 365–8). But the veto does not give the President power to force enactment of a particular policy, and there are multiple instances when the President’s preferred policy has failed even though the President’s party controlled both Houses of Congress (e.g. Cowan 2017).

Congress wields many of its constitutional powers to exercise control over the government and the executive branch (Beerman 2006). Through legislation, Congress sets government policy, creates agencies and programmes, and requires and authorizes certain administrative actions. Congress also imposes procedures and other constraints on how agencies operate that are judicially enforceable, such as the Administrative Procedure Act (APA).14 Political scientists writing under the label of positive political theory emphasize Congress’s use of these structural and procedural constraints to control government and enhance Congress’s ability to monitor agency actions (McNollgast 1989). Congress also wields its power to structure the government to strengthen its powers at the expense of the President, as when it limits the President’s ability to remove the heads of independent regulatory agencies.15 The constitution also grants Congress power over government spending and requires that appropriations be statutorily authorized.16 In part because of the need for annual authorization of many expenditures, this power of the purse is a particularly important means by which Congress controls the government and directs policy, separate from substantive enactments (Chafetz 2017, 66–77). Congressional hearings and investigations are a third key mechanism of congressional control, and the Senate’s role in confirming government officials is a fourth.17 Although the constitution does not expressly grant Congress power to investigate the government, Congress has long wielded such a power and justified it on the grounds that investigations are essential for Congress to legislate effectively (Kriner and Shickler 2016, 9–17; see also Beermann 2006, 122–30).

On the presidential side, in addition to the veto, the President is broadly vested with the executive power and granted a number of specific executive powers to wield exclusively. These include particular forms of control over parts of the government, such as the power to demand opinions from heads of department or the commander-in-chief power over the armed forces. Other powers are expressly shared, which as noted above includes the appointment power. While the British Prime Minister has power to appoint and remove ministers, the President can only nominate principal governmental officers who must be confirmed by the Senate, and can only appoint inferior officers without Senate confirmation if granted that authority by Congress.18 The constitution also imposes duties on the President with respect to the government, most significantly the duty to take care that the laws be faithfully executed.19 Although the constitution does not grant the President broad supervisory authority over the executive branch in so many words, such power has been implied from the Vesting, Opinions, and Take Care Clauses of Article II20 (Metzger 2015b, 1875–86). The extent to which the President properly can claim constitutional authority to control executive branch decision-making and personnel notwithstanding statutory limits on such control is a matter of longstanding debate21 (Calabresi and Yoo 2008; Shane 2009). Overwhelmingly, however, the powers that the President exercises are the result of statutory delegations from Congress, either to the President directly or to agencies whose actions the President oversees. These include powers over the budget and over policy, through the promulgation of regulations and enforcement.22

This separate structure and allotment of powers means that both Congress and the President independently exert political control over government. They are, in Richard Neustadt’s famous phrase, ‘separated institutions sharing power’ (Neustadt 1960, 42). Both are crucial players in setting legislative and regulatory policy, determining agency resources, overseeing agency actions, and selecting agency leaders. The design principle underlying this constitutional structure is that these two branches will be rivals for power and thus check and balance one another (Levinson and Pildes 2006, 2312–13, 2316–17).23 Yet in practice this rivalry often does not manifest because it is trumped by the ties of political party. Political competititon means that ‘the political interests of elected officials generally correlate more strongly with party than with branch’ (ibid, 2325). As a result, presidents can count on members of their party in Congress to support their policy and initiatives, limiting the extent to which Congress imposes a meaningful check on the President. The dominant pull of party over branch is reinforced by growing polarization between the two major political parties, with both parties becoming more ideologically unified internally while moving in opposite political directions from one another (Jacobson 2013, 690–702). Presidents also enjoy structural advantages, in the greater ease of action a single President enjoys compared to a multi-member Congress, whose collective action barriers are intensified by internal procedures like the Senate filibuster and the bicameralism and presentment process for enacting legislation (Moe and Howell 1999, 137–8, 141–8; Whittington and Carpenter 2003, 496–9).

Not surprisingly, therefore, the dominant theme over the last few decades is increasing presidential control over government, often called ‘presidential administration’. Through mechanisms such as presidential directives and centralized regulatory review, presidents are increasingly determining governmental policy in a wide range of contexts (Kagan 2001, 2248–50, 2277–2309; Mashaw and Berke 2018, 551;Watts 2016, 698–702). This expansion of presidential control has several causes. In part, it reflects the fact that economic, societal, and political developments have made the President the central focus of the nation. The public now holds the President personally responsible for how the government operates and presidents asserts more and more power over government in response (Moe 1985, 244–5). The growing political polarization is another important factor. Such polarization, particularly combined with structural obstacles such as the filibuster and divided government (in which the presidency and at least one house of Congress are controlled by different parties), has made enacting legislation extraordinarily difficult (Blinder 2015, 91–6). Presidents—frustrated by the inability to enact their desired policies through legislation, often confronting pressing issues on the ground, and cognizant of the obstacles Congress faces in overturning presidential actions—are increasingly setting policy on a unilateral basis (Lowande and Milkis 2014, 3–5; Metzger 2015a, 1752–7).

To be sure, the extent to which Congress is sidelined is easy to exaggerate. Even with substantive enactments curtailed, Congress is able to push policy through appropriations, investigations, and simply through inaction on presidential appointments or other measures (Metzger 2015, 1748–52; Parker and Dull 2013, 52–4, 56–63). The 2018–19 shutdown and the House’s turn to intensive investigations after Democrats took control in 2018 are examples of congressional power and of how partisanship can reinforce interbranch checks. Congress has also turned increasingly to unorthodox legislative mechanisms, such as omnibus or emergency legislation and appropriations riders, to exert control, and long-dormant measures such as the Congressional Review Act have had a recent revival (Gluck et al 2015, 1803–11; McDonald 2010, 767; Metzger 2017, 10–11).24

Still, increased presidential control over government remains the dominant trend. Supporting and fuelling this trend are substantial expansions in the President’s institutional capacity. The Executive Office of the President—which includes entities such as the Office of Management and Budget (OMB) and the National Security Council in addition to White House Office staff—had a budget in FY 2017 of over $700 million.25 In recent years, presidents have expanded their policy staff through the use of policy czars in the White House (Mashaw and Berke 2018, 592–4). Of particular importance to the President’s control of domestic policy is the Office of Information and Regulatory Affairs (OIRA) in OMB. By executive order, OIRA occupies a central role in the regulatory process, reviewing all proposed and final regulations issued by executive agencies and wielding substantial power over agency policy.26

Independent agencies have a long tenure in the US at the federal level, dating back to the late nineteenth century. Recent regulatory reforms have included the creation of some new independent regulators, in particular the Consumer Financial Protection Bureau, although recently the CFPB’s independence was held unconstitutional.27 Independent agencies have been largely exempt from such centralized regulatory review, but scholars have documented that presidents nonetheless are often able to wield political influence over independents through appointments and other measures (Devins and Lewis 2008, 466–77; Watts 2016, 716–20). Moreover, the Trump administration is now requiring independent agencies to submit their rules for review before they go into effect in order for OIRA to determine if the rule is a major rule for purposes of the Congressional Review Act (Dooling 2019).

In addition to greater centralized oversight over the executive branch, presidents have also sought to control agencies through politicization of agency personnel (Metzger 2015b, 1754; Moe 1989, 244–5). The political layer in US agencies is far greater than in the UK, with over 4,000 political appointments across the government in 2016.28 While studies are mixed about the extent to which the number of political appointees have increased over time, they nonetheless suggest that presidents use politicization where they perceive a policy difference between their views and those of an agency’s career staff (Barron 2008, 1122–8; Lewis 97–102, 139). Politicization efforts have continued under the Trump administration, but with the twist of leaving many Senate-confirmed spots vacant and relying more heavily on agency political appointees who do not require confirmation (Elliot et al 2017; O’Connell 2020). Even more unusual are the administration’s efforts to sideline permanent members of the senior executive service as part of its attack on the American ‘deep state’ (Mashaw and Berke 2018, 604–5; Osnos 2018).

Although the Trump administration’s antipathy for federal civil servants is extreme, tensions between presidents and bureaucrats are a recurring theme. A conservative antistatist strain periodically surfaces in US politics, and in recent years both parties have engaged in bureaucracy bashing (Metzger 2017, 13–14). Much of the attack on bureaucrats reveals concerns about national policy-setting being put outside of politically accountable hands, particularly the President’s.29 Yet the absolute size of the federal workforce is the same today as it was in 1960, despite huge increases in federal programmes, spending, and regulation. Ironically, given concerns with bureaucracy falling outside of political control, this lack of growth in the federal workforce is achieved by extensive reliance on state and local governments and private contractors, who operate at an even further distance from public oversight and control (Verkuil 2017).

34.3 France and Semi-Presidentialism

France, as a semi-presidential system, includes elements of both the UK parliamentary and the US presidential approach. The key feature of France’s government structure is its dual executive, which combines a popularly-elected President with a legislatively-dependent Prime Minister and cabinet, each with specific and often interwoven powers. A two-round, majority voting system is used for presidential elections (Gardbaum 2017, 253 and fn. 108). The Prime Minister is appointed by the President but in theory is subject to removal by a no confidence vote in the National Assembly (although the National Assembly has only used this power once, in 1962). The Prime Minister ‘is the key day-to-day policy-making actor within the executive’ (Elgie 2003, 98–9). According to the French constitution, the government sets national policy and the ‘Prime Minister shall direct the actions of the Government’.30 The Prime Minister is also the parliamentary face of the government and exercises the government’s substantial legislative agenda-setting powers (Elgie 2003, 99–100; Conley 2007, 260–1).

Yet despite the Prime Minister’s notable powers on paper, in practice the President dominates the French government (Thiébault 2003, 325). In part, this reflects the President’s own extensive constitutional powers, including the power to appoint the Prime Minister, dismiss parliament or call it into special session, chair the Council of Ministers (the French cabinet), resign and trigger a new presidential election, refer legislation to the Constitutional Council, and assume emergency powers in certain circumstances.31 The constitution additionally gives the President an unspecified role in overseeing the government, stating that ‘[t]he President provides, by his arbitration, for the regular functioning of the public authorities and the continuity of the State’.32 Presidential dominance also reflects the fact that many important powers are shared between the President and Prime Minister. For example, the Prime Minister needs the President’s approval to legislate by decree or to call a referendum, and the President has the power to appoint and dismiss ministers on the Prime Minister’s recommendation33 (Elgie 96–97, 100). Informal presidential assertions of authority, and a practice of strong presidents dating back to Charles de Gaulle at the outset of the Fifth Republic, have also created France’s presidentialist character. An additional and particularly critical factor is the fact that the President is popularly elected, with the national focus and political legitimacy that a presidential election entails (Conley 2007, 258; Elgie 2003, 112, 116; Thiébault 2003, 506, 508). In addition, although France has a multiparty system and a strong centrist tradition (represented by current President Emmanuel Macron and his centrist party), the fundamental characteristic of French politics is an overall left–right division among its parties. Combined with the use of two-round majority voting and single member constituencies in legislative elections, such bipolar party division has contributed to majority party or majority coalition control in the National Assembly (Conley 2007, 260; Elgie 2003, 39; Sauger 2009, 311, 320–2).

The net result is that when the President’s party enjoys a majority in the National Assembly, the President is extremely powerful and the Prime Minister becomes ‘expendable’ (Conley 2007, 207, 258). The President “control[s] the government’s agenda [and]…might even intervene to impose his wishes with regard to a policy matter without informing the government—or even against the wishes of the ministers most concerned’ (Thieabault 2003, 341). In such contexts, the French President enjoys greater control over policy and the operation of government than the US President, given the French President’s power to remove the Prime Minister and dissolve the legislature, as well as the government’s control over the legislature (Conley 2007, 2612). Meanwhile, the fact that the French President enjoys national popularly elected status and independence from the legislature, in addition to de facto control over Parliament, means the French President’s power in such contexts is also greater than that of the British Prime Minister.

A very different dynamic ensues, however, when the National Assembly is controlled by a party opposed to the President’s, a situation referred to as ‘cohabitation’. Cohabitation has occurred infrequently and is even less likely after reforms in 2005, which closely aligned presidential elections and terms with those of the legislature34 (Elgie and Grossman 2016, 184). Yet when it does occur, the Prime Minister becomes dominant. Given the National Assembly’s power to remove the Prime Minister on a vote of no confidence, the President’s choice of Prime Minister is usually limited to an opposition leader. The President is not entirely without power during cohabitation: The President can declare an emergency, dissolve the National Assembly (or threaten to do so), send messages to Parliament, and delay enactments by refusing to consent to legislation by decree or by referring a bill to the constitutional council for review.35 These moves, along with obstructive tactics by parliamentary members of the President’s party can make legislating difficult for the Prime Minister (Conley 2007, 264–5, 267–8; Elgie 2003, 117–20). But under cohabitation the President lacks the power to stop legislation altogether and generally lacks control over policy-making except in a few discrete areas of presidential influence, such as defense and foreign affairs. Hence, under cohabitation the French President is weaker than the US President, given the US President’s independent power to veto legislation and control the executive branch (Conley 2007, 259–60; Elgie 2003, 118–19; Thiebault 2003, 326).

Unified or divided party government thus makes a significant difference to the President and Prime Minister’s powers in practice. A more unchanging feature of the French system is the weakness of Parliament vis-à-vis the government. Indeed, ‘[t]he constitution of the Fifth Republic, adopted in 1958, was intentionally designed to weaken Parliament’ (Costa 2013, 129). The French government enjoys significant ability to set the legislative agenda, with governmental legislative proposals having priority and the government controlling how legislative time is used, although some scholars argue these powers have had limited effect in practice (Brouard 2011, 38–43; Hayward 2004, 81). In addition, several mechanisms allow the government to force votes on legislation: the government can limit debate and amendments using the blocked vote procedure, declare a bill urgent to streamline its consideration, or attach its responsibility to bills with the result that the bill is considered passed unless a motion to censure succeeds within a twenty-four hour window (known as ‘the guillotine’).36 Furthermore, after a period of seventy days, the government can declare its budget bill passed (Brouard 2011, 37–8, 45–9; Conley 2007, 261; Elgie and Grossman 2016, 188; Hayward 2004, 89–90). These measures curtail debate in Senate as well as the National Assembly, but in addition the National Assembly can decide whether legislation gets enacted when the two legislative bodies disagree. Even separate from these measures, the Prime Minister can avoid the parliamentary legislative process and legislate by decree, provided the President and the Council of Ministers consent (Conley 2007, 260–1; Elgie 2003, 99, 157–8). And the Prime Minister can also exercise autonomous regulatory power with respect to matters deemed outside the realm of legislation under the constitution.37

As is true with respect to the UK Parliament, in recent years scholars have sought to complicate the traditional account of the French Parliament’s impotence. Some emphasize the importance of party and intraparty divides in leading to the development of new legislative oversight tools that are then employed by the opposition party (Lazardeux 2009, 288–92, 300). Others have highlighted the importance of committee work, and members of Parliament similarly identify their committee work as particularly important (Kerrouche 2006, 357; Vigour 2013, 225–6). Notably, legislative reforms in 2001 and 2008 have limited the government’s powers and expanded Parliament’s to some extent, easing the government’s control of legislative time, narrowing the instances when the guillotine can be invoked, expanding the number of committees and their stature, and allowing Parliament more of a role with respect to budget and spending (Costa 2013, 133; Hayward 2004, 90–2). Yet the impact of these changes is hard to assess; even scholars emphasizing greater parliamentary roles acknowledge that the government continues to dominate and many members of Parliament describe their role as limited (Hayward 2004, 91–2; Kerrouche 2006, 361; Lazardeux 2009, 299–302; Vigour 2013, 230).

Another consistent feature of French government is the relative weakness of other government ministers compared to the President and the Prime Minister. Unlike the UK, ministers in France are barred from being members of Parliament while they serve in the government, but many come from Parliament.38 Many ministers have political backgrounds, with ministerial roles often going to members of governing party and its coalition partners, but ministers also may be non-partisan or civil servants (Bucur 2017, 342–5, 350–1; Thiéabault 2016, 520). ‘Ministers tend to relate to the [Prime Minister], and also to the President, in a manner akin to that of civil servants’, with the exception of the finance minister who oversees spending throughout the government. The Prime Minister can issue instructions to ministers, and ministers need approval even for many policy-setting actions within their jurisdictions, with significant policies or policies affecting other areas being worked out in interministerial contexts and potentially the Council of Ministers (Thiebault 2003, 339; Elgie 2003, 105). The President’s Office and the Prime Minister’s Office both have sizeable staffs that are used to assert control over the government. The presidential staff, known as the General Secretariat of the Presidency (GSP), ‘is a key part of the presidentialization of the French system’, by providing a means of keeping the President informed of issues and transmitting presidential policy views. Although the degree of staff control has varied somewhat with different presidents, presidential advisers are often an ubiquitous presence at ‘all levels of meetings’ and play a major role in policy-setting (Bucur and Elgie 2012, 398–9). The main mechanisms of prime ministerial control of government, in turn, are the Prime Minister’s cabinet and the General Secretatriat of the Government (GSG), with the cabinet functioning much like the GSP and the GSG operating akin the the UK Cabinet Office (Elgie 2003, 104–12).

A further notable feature of French administration is the blurred line between the political and permanent executive (Elgie 2003, 145–8). A substantial number of presidents, prime ministers, and other ministers have attended the premier National School of Administration (ENA). Many also are members of the elite civil servant groups known as the grands corps de l’Etat, which include members of the Conseil d’Etat (which itself is overwhelmingly composed of ENA graduates)39 (Elgie and Grossman 2016, 187; see also Rose-Ackerman and Perroud 2013, 239–42). Members of ministerial cabinets and top level officials charged with developing policy and coordinating implementation are heavily drawn from the senior civil service, and high civil servants are appointed by the President in consultation with the Prime Minister and the Council of Ministers (Thiébault 2003, 341–2). The role of the grands corps is sometimes used to argue that France is a technocracy governed by a cohesive administrative elite, but that proposition is questioned given political and bureaucratic divisions within this group (Elgie 2003, 148–50). On the other hand, many scholars argue that the interchangeability among political, administrative, and economic elites has led to senior civil servants becoming essentially political actors. Increasingly, ministerial cabinets and staff are composed of political appointments, and even senior management or lower-level adminsitrative positions are politicized (Bezes 2016, 253–4; Rouban 2007, 488–9). This blurring of the permanent and political executive stands in contrast to the UK and to some extent the US, although transfers of political appointments to civil service positions at the end of a presidential administration in the US (often referred to as ‘burrowing’) has some similarities (Mendelson 2003, 563–4, 606–16). Interestingly, some scholars also documented a growth in the French government’s use of special political and communication advisers over the last couple of decades, which does mark a parallel to the UK (Bezes 2016, 258).

Finally, another development parallel to the UK is France’s increased reliance on independent regulators, or Autorités Administratives Indépendantes (AAIs), composed of politically appointed but then removal-protected members. As in the UK, the number of AAIs rose significantly for several decades but was recently limited.40 AAIs developed in response to EU emphasis on separating regulators when an industry was previously government-owned or is now publicly operated, as well as efforts to create more technocratic, depoliticized regulation (Rose-Ackerman and Perroud 2013, 276–7; Bezes 2016, 264; Thiébault 2003, 343–4). But many of the top agency officials are career civil servants seconded from elsewhere in government, raising questions about the agencies’ independence. A separate question is the extent to which the independent exercise of regulatory authority is compatible with the French constitution, and many independent agencies end up working closely with the government on decrees and secondary legislation (Rose Ackerman and Perroud 2013, 273–4, 277–89).

34.4 Political Control in Comparative Perspective

These accounts of how political control is wielded over administration in the UK, the US, and France demonstrate several key points. One is that the institutional form of the political system matters. This is best revealed by comparing the powers of the legislatures in the three systems. Although recently more assertive, the UK Parliament is traditionally weak and the government remains the dominant power in policy-setting, controlling enactment of legislation, and the parliamentary agenda. The government’s power in this regard is a result of the fact that the political leadership of the government and the House of Commons are one and the same. By contrast, reflecting its distinct powers and separation from the executive, the US Congress has a more independent voice on policy and presidents sometimes are unable to enact their desired policies into statutes or forced to accept compromises. In France, the National Assembly is somewhat of a governmental third wheel as a result of the country’s heavily executive-focused system which makes the President and the Prime Minister the key actors. The importance of institutional structure is also evident in recent reforms that have relied on structural changes, such as the strengthening of Commons select committees through changes to the method of selecting members and chairs.

Yet these accounts also show that, to a large extent, political party dynamics determine the impact that institutional structure has in practice. In all three systems, the exercise of political control over government turns on partisan factors. Hence, understanding political control over government requires exploring how partisanship and institutional structures interact in each. In the UK, the lack of a strong majority in the Commons, or the presence of intraparty divisions in the governing party, affect the extent to which the government must attend to Parliament’s views. Party has an even more pronounced effect in the US and France. In the US, growing partisan divisions along with divided government have sidelined Congress as a legislator and ceded substantial policy-making to the President, whereas political polarization combined with unified government and a filibuster-proof Senate majority can yield enactment of major legislation. In France, partisan division between the President and the National Assembly, or cohabitation, transforms what is usually a President-dominated government to one where the Prime Minister wields control, giving rise to prime ministerial government.

Despite their differences, the political systems in the UK, the US, and France share one important trait: they all employ some version of single winner election systems. Although there can be variation, as noted above this trait tends towards to two-party dominance and majority governments. By contrast, systems that use proportional representation (PR) are more likely to be characterized by multiple parties and coalition governments, which ‘face several challenges, including creating a coalition, managing the allocation of Cabinet portfolios’, consultation, and ‘managing intra-coalition and inter-party disagreements’ over policy (Albert 2009, 569–720). In a similar vein, Stephen Gardbaum argues that PR makes unified government across the legislative and executive branches less likely (Gardbaum 2017, 230–1). The use of PR and the presence of multiparty coalition government thus complicates the exercise of political control over the government—whether in the form of legislative control over the executive, or the political executive’s control over the administrative government. The dominance of political party dynamics over institutional structure seems likely to hold true in these systems as well. As Gardbaum states, ‘[a]t the most basic level, whether a polity has a one-party, two-party, multiparty or dominant-party system impacts the concentration or dispersal of power regardless of its form of government and structure of legislative-executive relations’ (Gardbaum 2017, 230). Still, detailed studies of legislative–executive relations and the role of the political executive under PR systems are important for developing a comphrensive account of how political control over administration is exercised.

Neither of these observations—the importance of institutional features or the predominance of political party in determining political control of government—is news. A third, and less commonly remarked, point is the extent to which the exercise of political control over administration is in flux in all three systems. Some of these changes involve greater legislative assertions of political control over government, though that is a particularly notable trend only in the UK. A more consistent theme is expansion in the exercise of expanded political control by the political executive. But while such expanded executive control is evident across all three countries, there are notable variations. This move towards greater executive control over policy-making is strongest in the US and takes the specific form of greater presidential assertion of policy-making authority. Although the UK has witnessed a significant expansion in the powers of the core executive, the scope of prime ministerial power per se is less clear and appears to ebb and flow with a particular Prime Minister’s standing and leadership. In addition, moves to expand core executive control in the UK have been accompanied by a number of measures that have the opposite effect, by hiving off parts of ministeries into executive agencies or NDPBs that operate under limited oversight or independently from the government. As for France, recent expansions in executive power over government are harder to spot, and the growth in independent agencies there similarly pushes in the opposite direction. Yet the lack of increased assertions of executive power seems likely to reflect the fact that executives, and particularly presidents, have long dominated government in France. Moreover, the 2005 alignment of presidential and parliamentary terms and elections will serve to further strengthen such presidential dominance by making cohabitation much less likely.

A fourth point is that all three systems show some tension about the relationship of the political executive and career officials of the civil service, leading to increased use of political appointees. Yet here in particular the differences among the systems seem to outweigh this similarity. In the UK, the number of political special advisers remains low and mainly concentrated in core executive offices of the Prime Minister and cabinet. In France, political appointees have spread further, surfacing in ministery cabinets and other senior positions as well as in expanded presidential and prime ministerial staff. But the shared background of many political and civil service officials, as well as cycling between political and civil service positions, may downplay perceptions of politicization in practice. Compared to both, the US appears an outlier, both in the number and depth of its political appointees and their extensive appearance in agencies as well as centralized presidential offices. Although complaints also surface about bureaucratic control in the UK and France, the strong political attack on the federal bureaucracy evident in the US is also unique. Scholars have identified the US’s outlier status in terms of politicization as stemming from its separation of powers system, with the need to combat congressional influence and ensure their policy priorities are advanced leading presidents to politicize the executive branch. Or in Bruce Ackerman’s pithy phrase, ‘parliamentarianism breeds neutral competence, separationism fosters politicized professionalism’ (Ackerman 2000, 701). Yet growing politicization in parliamentary systems as well suggest that institutional differences are only one part of the story.

What should follow from these observations for administrative law doctrines developed and applied by courts in reviewing executive action? Arguably, not much. On this view, judicial review should focus on legal contraints on government and leave politics and institutional structures out of the equation. Yet at least from an American administrative law perspective, this positing of judicial review and political control as two independent mechanisms of administrative control is implausible. Increasing assertions of presidential administration are a central source of administrative law challenges in court, a phenomenon that has dramatically intensified under the Trump adminisitration. If politics and institutional structure drive how administrative government operates, perhaps these considerations should also factor more directly in judicial review. So far, however, these factors have entered US judicial opinions only obliquely. Whether ongoing changes in political control will force administrative law doctrines to take greater heed of politics and institutional structures remains to be seen.
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35.1 Introduction

The judicial review of administrative action within modern states is the vehicle by which courts as external supervisory mechanisms provide a formal legal remedy for the ultra vires or unlawful acts of public bodies or private actors to whom public functions have been outsourced. Judicial review vindicates the rule of law by controlling the abuse or transgression of the broad powers delegated to administrative bodies in the exercise of rule-making or individualized decisions. These powers are to be exercised in accordance with higher legal order norms, whether derived from statutes or case law in common law systems; constitutional norms such as the separation of powers principle or fundamental rights may also influence standards of administrative legality. Constitutional rights to expeditious, lawful, reasonable, and procedurally fair administrative action may encourage active judicial intervention.1 Compulsory2 or discretionary3 judicial review remedies may quash unlawful administrative action, award damages, mandate certain measures, or clarify the relevant parties’ rights and duties.

While the institutional architecture, approach, and procedures which regulate the judicial control of administrative action may vary across national regimes and within countries across time, there are similarities in the procedural and substantive issues each regime faces, as courts develop and apply norms of legality, rationality, and fairness in shaping the basis, scope, and availability of judicial review. Two major models of administrative law systems may be identified: first, the French model of droit administratif, based on separate administrative courts with the apex Conseil d’Etat (Council of State) staffed by state officials sharing the same educational background and expertise as elite civil servants who are part of the executive branch. These courts have specialist public law jurisdiction, distinct from civil courts which deal with private law. Special rules apply to the executive, such as the doctrine of service public, allowing it to undertake otherwise unlawful activities which serve the public interest by ensuring the continuity of public service (Bignami 2016, 277). For example, unilaterally terminating government contracts, with a duty to pay compensation, made with private actors. The French intra-branch separation of powers, a product of the French Revolution and the subsequent valorization of the general will, views the supervision by ordinary judges of administrative action as encroaching upon executive power, and seeks to insulate the legislature and administration from judicial interference. Today the Council of State has obtained mandatory jurisdiction over administrative disputes, judicialized its procedure, and is empowered to make judgments rather than recommendations (ibid, 279); in addition to annulling administrative acts, the Council today has stronger remedies and can issue injunctions and impose fines for non-compliance (ibid, 152).

Second, the English common law model where courts of general jurisdiction hear disputes between public authorities and individuals, within a unified system applying the same system of common law writs devised for private suits in reviewing administrative decisions. The administrative justice system has become more complex with the creation of tribunals, now organized under the 2007 Tribunal, Courts and Enforcement Act, which apply trial-like procedural safeguards as part of the lawful decision-making process (Cane 2009, 30). In 2000, a specialist administrative law branch was created within the general court structure such that today, ‘administrative law is a field apart from private law’ (Bignami 2012, 150) in England. The German model, where administrative law cases are heard by a specialized administrative law branch of the judiciary, may be considered a hybrid. These models, have been influential exports beyond Europe, although legal transplants are susceptible to autochthonous adaptations informed by the indigenous legal culture and local exigencies.

This underscores the importance, in undertaking comparative analysis, of a contextual approach: administrative law is shaped by the organization of the national state and its legal culture as ‘behind every theory of administrative law, there lies a theory of the state’ (Harlow and Rawlings 2009, 1). The ‘social, political and economic contexts’ (Craig 2012, para. 1-001) of a particular jurisdiction is key to apprehending the tasks of judicial review and the appropriate judicial role in relation to the administrative process and regulation of society and the economy. As the engine of the rule of law, judicial review interacts with other constitutional principles such as the separation of powers, democracy, fundamental rights, and securing key public law interests and governance priorities, including efficiency. Different ideological communities place varying emphasis and may espouse a distinct conception of these public law principles and values; upholding these public law values may entail interventionist robust review, such as where human rights are concerned, or may invite judicial restraint, in deference to administrative autonomy and expertise as a facet of divided powers. Cumulatively, this concatenation of factors shapes the scope, intensity, and grounds of review, the nature of bodies, and actions susceptible to review; it affects questions of standing and resort in practice to judicial review proceedings, rather than alternative, non-judicial remedies such as the parliamentary ombudsman, internal bureaucratic review mechanisms, and informal citizen petitions. It informs understandings of the role of judicial review in relation to the administrative state, in which bureaucratic power is centralized.

The baseline role of judicial review is to secure legality, to ensure that decision-makers operate within the parameters of statutory purpose and that exercises of discretion conform to judicially declared tests of procedural and substantive fairness. Within the English common law system, Lord Diplock described ‘illegality’ as requiring the decision-maker to ‘understand correctly the law that regulates his decision-making power’ and giving effect to it.4 The judge-made test of irrationality requires something ‘so outrageous in its defiance of logic or of accepted moral standards that no sensible person who had applied his mind to the question to be decided could have arrived at it’.5 This restatement of the Wednesbury unreasonableness6 test is pitched at a high threshold, ostensibly to uphold parliamentary supremacy and preserve parliamentary intent, upon which rests statements that judicial review is directed at the legality of the decision-making process, not the merits of the decision, which belongs to the province of political bodies. This operates within the context of the British variant of the separation of powers where the ‘fusion’ between the parliamentary majority and cabinet government underscores the importance of an independent judiciary. It is widely acknowledged that this substantive review test renders the legality–merits dichotomy wafer-thin as it is couched broadly enough for judges to apply their subjective value judgments, though this is couched in terms of subjecting discretionary power to fundamental values of the common law, which Parliament presumptively intends its delegates to act in accordance with. Within the French system, legality can be challenged on four grounds: failure to perform legal duties, incompetence, errors of law, and procedural ultra vires; if the administrative body committed manifest factual errors, or where correctly established facts cannot support the decision reached, the decision can be nullified (Brown and Bell 1993, 223).

Within Western liberal democracies where models of judicial review first developed, the function of judicial review has gone beyond ensuring legality in the sense of ensuring decision-makers do not exceed the four corners of their allotted power, to encompass at least two other major functions.

First, the protection of fundamental rights which realizes other public law values like liberty and due process, through applying more stringent standards of review like proportionality, which is one of Germany’s leading global exports in the field of public law. The merits of a decision are intruded into, in requiring that administrative measures not be more drastic than needed to achieve the desired result, such that courts may substitute their own judgment for that of the administrative authority. A harder edged ‘principle of legality’ has emerged in English courts, both through the heightened common law test of ‘most anxious scrutiny’7 where rights deemed to be ‘constitutional’ are concerned, and the Europeanization of English administrative law through incorporating the European Convention of Human Rights (ECHR) through the Human Rights Act8 under which rights restriction must be ‘prescribed by law’ and ‘necessary in a democratic society’. The reviewing court applies a strong presumption in favour of fundamental rights in determining whether infringement is legitimate. This ‘thickened’ conception of legality requires respect for fundamental rights, characterized as fundamental common law values. Under this, the intensity of judicial review varies with the degree of interference and cogency of justifications for limiting rights. This has been argued to be located within ‘a particular conception of democratic legal culture, the culture of justification’, (Dyzenhaus, Hunt, and Taggart 2001, 5) as opposed to a ‘culture of authority’ (Mureinik 1994, 32). This ‘constitutionalization’ of administrative law requires a general rule of giving reasons for decision-making, which has not been adopted in England, Australia, or New Zealand, but has been in Canada in cases having ‘important significance for the individual’.9

Second, judicial review may promote participatory democracy through ensuring compliance with a statutory regime designed to control and democratize the administrative process by promoting the involvement of private actors in policy-making. This is reflected in the more vigorous enforcement of the US 1946 Administrative Procedure Act (APA),10 as opposed to the prior deferential ‘New Deal’ era approach, ‘because American political culture demanded it’ (Schiller 2000, 1451). In contrast, judicial review may be less active in political cultures where there is greater trust of large bureaucracies in relation to policy-making.

Clearly, there is significant variation within Western liberal democracies in terms of the role judicial review plays in underpinning the legitimacy of the administrative state. However, whatever the structure of the courts, there is an appreciation that judicial review enforces rules which control and guide government action within liberal democratic orders sharing normative commitments to the rule of law, democratic politics, limited government, and fundamental rights. This reflects liberal legalism’s prioritization of individual rights, encompassing property and welfare interests; this is welded to the court-centric perspective that an independent judiciary, isolated from the deficient or corrupt political process, is best suited as a countermajoritarian check to tame the administrative state through the potent instrument of law. This predilection for the juridification and judicialization of administrative governance assumes a central role for courts in regulating administrative actors. This judicial role, active within liberal democratic countries like the US and Germany which adopt liberal public law forms, is impeded in more authoritarian contexts. Indeed, the danger of administrative despotism emerges where judicial review is precluded, as exemplified in section 84C of the Brunei constitution (S 97/59, rev. edn 2011), which states judicial review ‘shall not be available’ against any act or omission of the Sultan, in whom supreme executive authority is vested, or any of his delegates. Similarly, the muscularity of judicial review as a method of mitigating the asymmetries of power between state and individual is undercut where courts are dependent on the political branches.

Given the importance of context and varied views on the functions of public law, this chapter proposes to demonstrate the value of the distinction between three different types of governmental regimes with a view to better understanding the role of judicial review and the centrality or otherwise of courts in relation to the administrative state. The three types may be classified as liberal democratic, non-liberal developmental, and socialist regimes; in order to draw out the major differences between these regimes and for reasons of space constraints, the focus will be on three main issues: first, how courts apprehend their role and what they focus upon, whether this be protecting individual rights, as exemplified by Germany, as contrasted with the promotion of democratic participation in decision-making, as reflected in American practice. As the history and development of the institutional architecture based on the dominant common law/droit administratif courts models has received extensive treatment elsewhere, it will not be discussed at length here. Second, the associated distinction between the review of decisions as opposed to that of rule-making. Thirdly, access to judicial review or standing issues, and the extent to which citizens or private actors may promote good governance values like transparency and accountability through judicial review.

Section 35.2 examines the chief features of courts and judicial review in Western liberal democracies, where a rights-based approach grounded upon normative individualism has been adopted. It also considers how judicial review may differ within one regime type, with particular reference to how judicial review enhances democratic pluralist values in relation to policy-making in American administrative law. This also illustrates that perceptions about the role of judicial review within the same state can alter over time, as political culture changes where different ideas about the nature of democratic deficiencies take root. Section 35.3 examines the role of courts and judicial review beyond liberal democratic orders where administrative litigation functions differently within socialist legal systems, as in China, and within developmentalist states with communitarian political cultures, as in Singapore. Section 35.5 offers concluding observations.

35.2 Judicial Review in Liberal Democratic Orders

35.2.1 Rights-Oriented Review

The imperative of protecting fundamental rights infringed by administrative decisions through judicial review in an age of vibrant, transnational human rights discourse and the growing power of constitutional courts has produced in liberal democracies an expansive, rights-oriented approach towards adjudication which has impacted administrative law.

This rights-centric orientation flows from the distrust towards democratic processes which empowered dictators before the Second World War. Courts became guardians of the new liberal democratic orders and integral to the postwar public law architecture, tasked with safeguarding higher level principles such as continental Europe’s liberal rule of law to check government intrusions into the private sphere of liberty and property. In the move from absolutism to the Rechtstaat, the German Basic Law (Grundgesetz (GG)) established absolute limits on administrative action. Article 1(3) subjects public acts affecting constitutional rights to judicial review while Article 19(4) provides recourse to ordinary courts. Fundamental rights have been infused into every aspect of German administrative law, which is considered the concretization of constitutional law. Administrative discretion is further restricted by an additional layer of legality where legal acts are reviewed for consistency with fundamental rights. Theories of socio-economic rights in Europe have informed a rights-based, more rigorous model of judicial review as reflected in doctrines of proportionality and equality, which applies to the administrative and legislative domain (Bignami 2016, 290). The rigorous merits-intrusive German principle of proportionality, with its three requirements of suitability, necessity, and balancing, has heavily influenced European public law. It has been applied in abstract judicial review proceedings to find disproportionate a contested farming regulation reducing the protection of hens in cages and incompatible with the GG; the right of occupational freedom in terms of regulating practices of the profession was defeated by the failure to adequately consider animal welfare, such that the regulation came with disadvantages which were ‘clearly out of proportion’ to the desired result.11

The presence of rights has reduced the scope of ‘political decisions’ traditionally immune from judicial review, as where non-justiciable acts are no longer considered to exist under the GG. The once non-reviewable prerogative of mercy can now be reviewed on grounds of procedural impropriety and equality.12

In France, while administrative litigation was originally conceived to serve ‘objective’ purposes like the rule of law, securing ‘subjective’ purposes like fundamental rights has become more prominent (Bignami 2012, 151). The traditional practice of refusing review over acts de gouvernement has been qualified where fundamental rights are implicated: through the doctrine of ‘severable act’ (acte detachable), the Conseil d’Etat (COS) may review actions taken in the conduct of international affairs, where the French authorities have some choice in how to perform international obligations impacting rights (Crawford 2012, 104–5). As a fundamental right, the French principle of equality has been invoked to curb government policy-making, such as discriminatory regulations erecting socio-economic classifications. For example, the COS has annulled a decision of Radiodiffusion Francaia, a public services provider, for singling out one music society by refusing to broadcast concerts it organized.13

In the English common law context, courts exercise supervisory jurisdiction as part of their inherent powers, acting as an adversarial check on administrative powers in applying the traditional ‘GCHQ’ grounds of review—illegality, irrationality, and procedural impropriety.14 While the courts evolved a more stringent test of irrationality where fundamental rights were concerned, requiring stronger justifications of the reasonableness of a decision the greater this interfered with a human right, externalities in the form of European Union (EU) laws and the European Convention on Human Rights (ECHR)15 also shaped judicial review. In particular, the Article 6(1) right to fair trial requires stronger protection for human rights, expressed through proportionality review.

In the American experience, individual rights rarely form the basis for judicial review of administrative regulations related to welfare distribution and market regulation. This is because economic and welfare rights and interests occupy the bottom rung of the hierarchy of rights US courts have formulated, attracting only minimalist ‘rationality’ review. Measures affecting civil-political rights are more robustly reviewed. Thus, cases relating to revoked welfare benefits may fail the American test, but succeed under European principles of equality and proportionality as applied to recognized positive socio-economic rights (Bignami 2016, 25).

35.2.2 Judicial Review of Government Policy-Making—Democracy Enhancing Review

While all liberal democratic orders are committed to democratic values such as transparency, accountability, and participation, whether judicial review of executive rule or policy-making is robust or minimal turns on contextual factors, especially the vision of democracy a polity espouses. In this respect, courts in Europe and America take fundamentally different approaches towards judicial review of policy-making (Bignami 2011).

Legal provision for pre-enforcement review is rarer in jurisdictions where Parliament is considered the primary vehicle for expressing the general will, particularly where the parliamentary majority controls both the legislature and executive; bureaucrats are less likely to defect from legislative policy when subject to strong ministerial monitoring. Here, judicial review focuses on applying rules properly in particular cases, rather than the substantive review of administrative rule-making. In Canada, for example, though judicial review of the substance of administrative rule-making is available, it is limited to instances where Charter rights are violated, though the courts defer to agencies engaged in polycentric policy-making involving competing public interests.16 While Canadian courts recognize the autonomy and expertise of administrative agencies, they ‘act as a backstop’ and may intervene in extreme cases (Jordao and Rose-Ackerman 2014, 14).

In many European states, there are no judicially enforceable general laws requiring reason-giving and participation, though public officials have the discretion to engage in consultations. Where administrative policy-making infringe on fundamental rights, including socio-economic rights affected by welfare policies, these are subject to judicial control, although courts rarely check internal rule-making procedures (Rose-Ackerman, Egidy, and Fowkes 2016, 354).

In the American context, administrative litigation is viewed as a normal part of the American policy-making process; as the two main political principals, the President and Congress compete to influence administrative agencies. Consonant with the goals of legal liberalism (Schiller 2000, 1416), citizens play a role in keeping the state accountable through invoking provisions of the APA,17 the cornerstone of US federal administrative law, which democratizes the administrative process. The APA regulates how federal administrative agencies may propose and adopt regulations by providing justiciable participatory guarantees. Citizen participation is required for formal rule-making where legislation directs an agency to make rules ‘on the record after opportunity for an agency hearing’. The section 4 notice-and-comment procedure invites interested parties to make written comments on proposed rules published in the Federal Registry which the agency will consider; the rules may be revised and take effect thirty days after publication. Agencies must articulate why their rule-making choices advance statutory goals and failing to provide clear responses to comments may attract judicial control. The goal of these provisions are to promote rational, transparent bureaucratic decision-making and to permit third parties to influence the rule-making process, fostering participatory democracy through judicial review, as balanced against considerations of administrative expertise, efficiency, and forms of political accountability.

These judicially enforceable requirements enlarge the role of judicial review over executive policy-making, providing a sort of appellate judicial review model based on the records of the administrative decision-making process; this fosters what Kagan terms ‘adversarial legalism’ where the legislature, as principal, uses judicial review to control bureaucrats, as agents, to ensure they do not defect from but serve the principal’s programmes and policy choices.

It is instructive to note that the strength of judicial review to promote democratic values is shaped by extant visions of democracy; this can vary over time, within a single jurisdiction as the American experience demonstrates. The discrediting of the assumptions about policy-making underlying the ‘interest representation’ model paved the way for a more ‘participatory’ one; this corresponded with the shift from the more deferential ‘rational review’ towards economic liberties adopted after Lochner18 where the Supreme Court struck down a law regulating bakery working hours, towards a more stringent ‘hard look’ review. It came to be accepted that democracy was not enhanced by allowing multiple participants to compete to influence administrative policy-making as they did not possess equal capacities to mobilize. The industry or regulated community had ‘captured’ administrative agencies which serve special, not public interests. Wealthy, organized and unrepresentative interest groups dominated the notice-and-comment procedure and primarily initiated judicial challenges.

Judicial review over policy-making was reconceptualized: previously considered the ‘least pluralist’ branch of government (ibid, 1391), courts in being beyond the corrupt political process acquired a greater claim ‘to a democratic base’ (McCann 1986, 114) than their legislative or administrative counterparts and were deemed best placed to protect the public from ‘captured’ agencies. The courts became the citizen’s ‘only point of access’ to the administrative process and ‘the people’s agent within the administrative state’ (Schiller 2000, 1392), tasked with preventing agencies from ignoring the policy preferences and political compromises of legislators as statutorily embodied. Judicial activism ushered legal liberalism into American administrative law (ibid, 1477), driven by concern for active public participation in the administrative process.

Under ‘hard look’ or ‘arbitrary and capricious’ review (Mashaw 2012, 298), administrative agencies were required to comply with procedures the APA did not mandate, such as not meeting industry representatives outside public hearings.19 To ensure agencies provided clear responses to comments, the courts required a ‘concise general statement’ of policy to accompany the final rule under section 4 APA, allowing them to see the ‘major issues of policy’ and account for the agency’s action.20 Applying a demanding rationality test, ‘hard look’ review was tantamount to plenary review of the decision merits, justified where the agency was suspected of serving special interests. The courts found that agencies violated statutory requirements in not compiling adequate records or not considering views articulated by consumers and environmental activists appearing before it. To ensure agency responsiveness to the people’s will, courts remanded the case for further agency hearings.21

This brand of ‘proceduralized rationality review’ (Mashaw 2012, 289), described as a ‘surrogate political process’ (Stewart 1975, 1669), goes beyond the traditional judicial role of controlling power and protecting rights, by giving expression to basic values related to the democratic process in two ways. First, the demanding ‘hard look’ review serves accountability in requiring administrative agencies to show they acted reasonably and considered all options before decision-making to best secure a regulatory goal. Second, participation and the public interest is promoted by a fair process ensuring ‘more adequate representation for all interests affected by agency decisions’.22

Particular visions of democracy can augment or restrain judicial review over administrative policy-making. While American courts are couched as primary agents of democracy who promote transparency and openness to outside views, elsewhere such an activist role may be considered undemocratic, contrary to the rule of law and separation of powers.

35.3 Judicial Review and Socialist Legal Systems: China

Within socialist legal systems like China, judicial review plays a muted role in constraining state power, as law is seen as a tool of effective governance, judicial independence is lacking and power is concentrated in the National People’s Congress (NPC). The NPC is the highest body of the Communist Party of China (CPC) which as the leading force of state and society practices ‘socialism with Chinese characteristics’.23 The NPC, whose permanent body is the Standing Committee24 is the highest organ of state power; the powers of the ‘people’s democratic dictatorship’ are channelled through the NPC and local congresses which exercise legislative power.25

A limited degree of intra-party democracy (dangnei minzhu) is practised within a one-party state, where rival factions compete for influence within the collective leadership, distinct from the Western ideal of multi-party democracy. Ideologically, as the socialist state perfectly represents the people, judicial review was considered unnecessary and separation of powers, a bourgeois idea. There is little concern that administrators may be captured by interest groups, as civil society and democratic freedoms are tightly controlled.

Nonetheless, the shift from a planned towards a market economy where private property rights are recognized26 has driven legal reform in relation to administrative litigation, as part of a larger modernizing project to become ‘a socialist country under rule of law’,27 which facilitates the market economy. The abolished administrative litigation system, set up by the Nationalist government in the 1920–30s when the CPC came into power in 1949, was reintroduced in the 1980s, as a complement to Premier Deng Xiaoping’s market reforms. A rational administrative system through the juridification and judicialization of administrative governance would facilitate business and economic growth. Before this, the rule of man prevailed, where bureaucrats were disciplined either by internalizing party ideology, through internal review mechanisms, or the supervision of the procurator, but not litigation (Li and Ma 2014, 17). No modern administrative law existed, where law was utilized instrumentally to promote good governance through legal proceduralization (Yong Zhang 1997, 73). To curtail Mao Zedong’s dictatorial personality cult, Deng adopted the policy of separating party and government functions; however a 2018 constitutional amendment brought about a fundamental shift towards integrating party and state and consolidating one-party rule by removing presidency term limits (Suzuki 2018).

Judicial review operates within the constitutional parameters of a state. The Supreme People’s Court (SPC) is the highest judicial organ,28 and supervises the administration of justice at the various levels of the local peoples’ courts; it may issue official letters and interpretations instructing inferior courts how to apply the law. There are no special administrative courts in China, but each court has administrative chambers (Li and Man 2014, 17). The SPC lacks judicial independence as Article 128 of the constitution provides it is responsible to the NPC and NPCSC, while the local peoples’ courts are responsible to the state organs which created them. Judges may not want to incur their political masters’ displeasure. The SPC is not the final arbiter on questions of law, as the NPCSC supervises the SPC’s work and is the final authority in interpreting and supervising enforcement of the constitution.29 The NPC elects and may remove the SPC President30 while the NPCSC has the power to annul administrative regulations and decisions contravening the constitution or statutes.31

Last amended in 2015, the NPC in 1989 adopted the Administrative Litigation Law (ALL) which sought to settle concrete administrative disputes in a timely fashion, protect citizens’ lawful interest, and provide oversight of administrative action. Section 54 sets out detailed grounds of review, providing for the total or partial cancellation of specific administrative acts on grounds of essential evidential inadequacy, error of law, abuse of powers, obvious unfairness, violating legal procedure, and non-performance of statutory duties (Lin 1996, 162). Orders to amend unfair administrative penalties may be issued.32

As the ALL was adopted not to weaken but to consolidate the CCP’s powers within a framework of legality, judicial review does not apply to rule-making activities or CCP decisions. Article 13 immunizes decisions relating to national security, administrative personnel, and specific administrative acts which the law provides will be finally decided by an administrative organ from review. This last exemption had to be amended in light of China’s World Trade Organization (WTO) obligations.

Judicial review is the method by which the central government, as principal, controls wayward bureaucrats, its agent, given the decentralization of broad powers to lower level functionaries. Sanctions for non-compliance with the ALL were enhanced, as where Article 65 of the Administrative Procedure Law33 empowers courts, where recalcitrant agencies have ignored court orders to pay damages, to order that agency’s bank transfer from its account an equivalent amount; courts can impose a daily fine of 50 to 100 yuan for non-compliance with court orders, or arrest the personnel in charge.34 Where warranted, the agency’s head can be investigated for criminal responsibility or ordered to appear before the court to respond to complaints. Government offices were established to monitor compliance with the ALL.

Through providing standing to challenge administrative agents to individuals, companies and social organizations such as universities with administrative mandates,35 citizens and private actors have a monitoring role and through judicial review, can draw the principal’s attention to the administrative malfeasance of local officials. Generally, administrative litigation is subjective in remedying individual grievances and apart from statutory provision, citizens lack standing as taxpayers to bring administrative lawsuits. Because he was not directly affected, a farmer failed in his 2006 suit to challenge a municipal financial bureau for buying unbudgeted cars (Chen and Li 2016, 113).The APL was amended in 2017 authorizing the procuratorate to file lawsuits for abuses of power in matters of high public concern, such as food and drug safety,promoting the use of courts to vindicate public interest (Xinhua, 27 June 2017).

China rejects the practice of liberal democracies in prioritizing rights whose infringement attracts heightened judicial scrutiny, as socialist legal systems are collectivist in orientation.After a 2001 SPC decision which apparently recognized a constitutional right to education, the NPCSC in 2008 declared that the civil-political and socio-economic rights in the PRC constitution were non-justiciable.36 While a fundamental rights-centric model of judicial review is foreclosed, citizens through informal petition have invoked constitutional norms to generate pressure for changing policy by petitioning local authorities (O’Brien and Li 2004, 103).

While section 12(2) ALL permits lawsuits to protect ‘lawful rights and interests such as rights in person or property’, the cases brought deal not with political rights which may threaten or embarrass the central government, but with low-key matters like education, work, medical care, environmental protection. and housing demolition. To promote uniform litigation outcomes in future cases, in the absence of stare decisis, the SPC has published selected cases in the official gazette as ‘guiding precedents’.

In stark contrast, the Taiwanese administrative litigation system, which aspires towards the German liberal democratic model is rights-oriented, with special, highly independent administrative courts, activist constitutional courts, a vibrant civil society, and fear of authoritarian rule. Article 9 of their Administrative Litigation Law permits public interest litigation and Taiwanese citizens utilize courts to constrain administrative action more than in other established Asian democracies like Japan, particularly in relation to environmental protection and indigenous peoples’ rights (Chang 2014, 96). In mainland China, judicial review is not designed to empower the courts to become an alternative centre for directing policy. Instead, it helps the political leadership to coordinate the actions of government bodies through delineating their jurisdictional boundaries and to discipline lower level bureaucrats by harnessing private actors to help police their actions, to ensure government priorities are effectuated. Judicial review poses no challenge to NPC dominance, while enabling ‘central control and state power’ (Ohnesorge 2006, 152).

Distinctive Chinese administrative law features include its pro-poor orientation. To avoid disadvantaging plaintiffs like poor farmers, the courts combine a mix of adversarial and inquisitorial techniques to actively seek evidence (Jiang, 6).37 Article 5 of the APL directs courts to review the legality of a specific administrative act; if the plaintiff raises an unsubstantiated claim, the court can still annul a decision if the government committed another illegality, not raised by the plaintiff. This inverts the burden of proof as the government bears the onus of proving legality and is required by Article 32 APL to provide the evidence and regulatory documents to discharge this burden.

The number of administrative lawsuits heard by first instance courts since the ALL came into force in 1990, when some 25,202 cases were heard, has steadily increased, rising to 579,000 cases between 2012–15. This shows the growing importance of courts, staffed by increasingly professionally trained judges, in settling disputes; the broader social acceptance of litigation to resolve disputes reflects a dilution of traditional Confucianist attitudes that considered it shameful to resort to law to settle adversarial disputes at the cost of social harmony. Nonetheless, administrative lawsuits constitute only 2 per cent of first instant cases, a ‘minor fraction’ (Chen and Li 2016, 115) compared to civil and commercial cases. Administrative litigation may not be an attractive option to many, given difficulties and unreasonable delays involved in filing cases, and instances where courts arbitrarily hold that a suit falls outwith the scope of acceptable cases. Rural villagers fearing official retaliation may not bring administrative lawsuits, despite revisions made to the APL requiring administrative agencies not to impede the admission of administrative cases by the people’s courts. In a 1999–2001 survey, only 9 per cent said they would seek judicial review if a town government was acting contrary to central policies (O’Brien and Li 2004, 76).

The Chinese have conventionally regarded judges as state cadres who rank lower than administrative officials (Li and Ma 2014, 29). Courts may decline to hear cases for extraneous reasons, such as jeopardizing their good relationships with powerful administrative agencies (O’Brien and Li 2004, 81). Local peoples’ congresses control judicial finances and bonuses, and have been known to instruct courts not to handle certain types of cases, such as building demolitions. Judicial review becomes unreliable where confined to function within limits permitted by the political leadership. Plaintiffs have withdrawn cases at a high rate where frustrated by the promotion of non-judicial mechanisms such as the use of reconciliation or mediation by courts, before, during, and after the trial. The Article 50 APL prohibition on the people’s courts not to apply ‘conciliation’ in handling administrative disputes is circumvented where judges use the term ‘reconciliation’, seating parties at a roundtable rather than opposite each other in some local courts. Citizens’ rights are left endangered as ‘reconciliation’ agreements are not binding. This ‘politically dominated mediation’ at every phase of the judicial process has been widely criticized (Li and Ma 2014, 34–6).

Consequently, citizens with grievances may consider it more effective and preferable to use alternative channels such as xinfang (letters and visits) (Li and Ma 2014, 29) and informal petitions to government offices; this allows a broader array of concerns to be raised, beyond the personal and property rights to which administrative litigation is limited. Many Chinese academics consider political reform necessary for administrative litigation to work, not least, securing judicial independence and authorizing ‘objective’ public interest suits (Li and Ma 2014, 37–8).

35.4 Common Law Judicial Review and the Developmentalist State

The English administrative law model has been imported to many former British colonies like Australia, Canada, India, Malaysia, and Singapore, which bear ‘sufficient family resemblance’ (Bell 2006, 1266). These countries adopted and adapted the Westminster parliamentary system, the common law, and many have supreme, written constitutions. Their political environments may espouse normative commitments differing from English society; and their vision of constitutional principles, like the separation of powers and fundamental liberties, shape the scope and role of judicial review.

If judicial review entails a tradeoff between accountability, fairness, and efficiency in government, one would expect the balance to tilt in favour of efficiency within developmentalist states, where the state plays an extensive role in economic development. For instance, the Singapore government in running a developmentalist state appreciates that the rule of law, legality, and a rational administrative system is key to a stable legal environment which undergirds a market economy, trade, and investment. Within a dominant party system where the ruling People’s Action Party (PAP) has been in power since Independence in 1965, Singapore has been described as semi-authoritarian, given its valorization of social stability and effective governance, which may translate into heavy qualifications on civil-political rights. With national wealth and a more educated citizenry, some political liberalization has taken place, in the vein of communitarianism rather than liberal individualism. As the government is strong, administrative agencies are subject to strong ministerial oversight and do not defect from government policy.

The heavy reliance by Singapore courts on English administrative law principles developed to meet the needs of the English socio-political environment of the twentieth century surprised academic commentators writing in the 1980s as they were applied ‘with little or no attempt to analyse their effect, impact or suitability for adoption’ (Chinkin 1985, 269). This observation is now inaccurate, given changes in the politico-legal environments of the UK and Singapore. Points of convergence remain, as with the retention by Singapore courts of the basic framework of traditional English administrative law principles, based on grounds of illegality, irrationality, and procedural impropriety; these are to ensure ‘fair dealing between citizen and citizen and between citizen and government’ (Diplock 1979, cxli). Discretion should not be ‘arbitrary, vague and fanciful, but legal and regular’, but exercised ‘according to the rules of reason and justice’.38 Singapore court have followed the pragmatic English approach of extending review to private bodies exercising public functions, depending on the nature and not source of their power, where this has a public element in terms of the function discharged, impact, and implicit government support.39

Since the Privy Council ceased being Singapore’s apex court in 1994, Singapore public law has in some respects adopted an autochthonous track suited to the ‘fundamental values of Singapore society’.40As there is no omnibus statute codifying grounds of review, procedure, or recognizing new rights such as the duty to give reasons as in South Africa’s Promotion of Administrative Justice Act (2000) (Hoexter 2018, 117), courts are the primary drivers of administrative law doctrine.

Judicial review in relation to rule-making is confined to ensuring delegated legislation is published and falls within the terms of the parent Act;41 there is no statutory notice-and-comment regime. Informal rule-making, such as ministerial circulars or guidelines designed to influence the behaviour of the regulated community, is an accepted method of structuring discretion within the administrative state; courts do not impose a general duty of consultation, although bureaucratic decision-making is not entirely immune from judicial control. As distinct from the American conception that discretion should be exercised following rules ascertainable in advance, Singapore follows the British approach where administrative discretion may be freely exercised within judicially articulated legal limits. In Lines International, the High Court identified various factors for assessing the validity of administrative policies: this includes requiring that affected persons know of the policy which seeks to influence behaviour, such as conforming to a quota, departure from which may incur an administrative threat like withholding licences. Read against statutory functions, the informal rule must not contravene Wednesbury unreasonableness42 or fetter discretion; this seeks to balance accountability with desires for flexible, efficient bureaucratic decision-making, while ensuring courts refrain from substituting their preferred views for that of the decision-making authority.

There are clear points of divergence from English administrative law, of which two are highlighted. These relate first to the normative values underlying standards of review and what interests warrant judicial protection. Secondly, to questions of standing and the degree to which citizens have a role in holding administrative actors accountable. This is shaped by constitutional norms, like the separation of power, based on the co-equality of legislative, judicial, and executive functions and the rule of law, which demands that courts objectively review exercises of discretionary powers as ‘all powers have legal limits’.43

First, Singapore courts confine themselves to common law principles developed ‘prior to the influence and impact of European Union law’.44 This rejects the more intrusive, rights-oriented standards of review imported through the UK Human Rights Act which incorporated ECHR standards. Proportionality review has been described and dismissed as ‘a continental European jurisprudential concept’, a result of the ‘UK’s treaty obligations’, which sometimes entails merits review.45 Notably Hong Kong and Malaysian courts have adopted proportionality review where fundamental rights are concerned; this follows House of Lords decisions that proportionality requires applying ‘a much more rigorous and intrusive review’ than previously thought possible where ECHR rights are infringed.46 While Hong Kong courts have characterized proportionality as a ‘dormant but…not really new’ common law concept,47 Malaysian courts house it within the constitutional equal protection clause, drawing from Indian jurisprudence.48 They have adopted the three-stage proportionality test formulated in de Freitas v. Permanent Secretary of Ministry of Agriculture, Fisheries, Land and Housing,49 as applied in R v. Secretary of State for the Home Department ex parte Daly.50 The court asks whether: (i) the legislative objective is sufficiently important to justify limiting a fundamental right; (ii) the measures designed to meet the legislative objective are rationally connected to it; and (iii) the means used to impair the right is no more than necessary to accomplish the objective.

The purposeful subsuming by Singapore courts of proportionality review under irrationality review51 reflects a local sensitivity against juristocracy, where courts through merits review impose their value judgments. This affirms that the primary task of traditional, common law judicial review is to ensure the legality of decision-making process. This flows not from parliamentary supremacy, where judicial review ensures fidelity to parliamentary intent, but from the Singapore conception of the separation of powers constitutional principle: this emphasizes respect for institutional autonomy and technical expertise, and for matters of institutional propriety where modalities of democratic accountability are more appropriate than legal checks.

While not rights-centric after liberal models, it is important to appreciate that judicial review and the protection of individual interests has changed as Singapore graduated from an authoritarian to a more communitarian state in the first decades of the twenty-first century. When efficiency was valorized and statism appeared to be the dominant public value, Singapore administrative law was in the doldrums for much of the twentieth century. This was evident in literal, subjective interpretations of broad executive powers. A bureaucratic ethos permeated certain decisions where administrative powers infringing constitutional rights did not attract rigorous judicial scrutiny. For example, the Jehovah Witnesses (JWs) were deregistered under the Societies Act as their pacifist beliefs were considered a public order threat to the mandatory, statutory military service regime. The High Court upheld as a justifiable restriction on religious freedoms the blanket ban on all JW publications under the Undesirable Publications Act, fashioning a statist public order trump against liberty considerations. Chief Justice PH Yong did not consider the ban unreasonable, as ‘any order other than a total blanket order would have been impossible to monitor administratively’.52 The apparent conflation of administrative prioritization of efficiency considerations with judicial rationality was troubling, sustaining the popular perception that judicial review was dormant, that lawyers were afraid to take up public law cases, given the judiciary’s subservient deference to executive priorities in the 1990s (Chan 2010, 469, 473). Most administrative law cases in this era related primarily to non-politicized procedural deficiencies.

When Chief Justice SK Chan assumed office in 2006, a minor sea change ensued where he signalled the need to focus not just on efficiency but intrinsic fairness, given the clearing of past judicial backlogs. The political environment, too, was changing with autocratic governance abandoned in favour of a consultative, consensus-building approach to participatory democracy, after the government sustained some electoral losses.

Apart from anti-subversion legislation which is constitutionally insulated from judicial review, the rule of law was central to judicial reasoning in constraining executive decision-making.53 By 2016, the Attorney-General noted the ‘upturn’ in ‘significant judicial review cases’ in the past five years, which was expected to accelerate in Singapore’s ‘maturing democracy’, as ‘more people for a spectrum of reasons employ the judicial review process to examine administrative decisions that impact their “rights”’ (Rajah, 2016, 1–2).

Judicial power, derived from Article 93 of the constitution, is ‘co-equal in constitutional status’ with legislative and executive power.54 This shapes the particular conception of the separation of powers which interacts with the rule of law to determine the role and scope of judicial review. To be a credible monitor, courts cannot merely affirm exercises of state power, confining judicial review only to matters the political leadership allows. Nonetheless, judicial restraint is appropriate over non-justiciable matters, similar to the American ‘political question’ doctrine, as judges are ill-equipped to handle matters, like national security, foreign relations or resource allocation, which implicate polycentric issues, for which the executive is politically accountable.

Evidence of a stronger, communitarian form of judicial review beyond accepting public order concerns as determinative is found in the judicial approach in Vijaya Kumar v. PP,55 where a police permit under the Public Order Act authorizing a Hindu religious process with restrictive conditions on playing music was challenged as unlawful, including for allegedly infringing the religious freedom constitutional guarantee. Rather than applying an order-centric categorical trump, a more calibrated approach towards substantive review was adopted to ascertain if the conditions were irrational. The relevant facts, such as the scale, duration, and religious nature of the procession were closely scrutinized; due deference as respect was accorded to the police who had expert knowledge and made a ‘judgement call’ after weighing ‘complex polycentric considerations’. The conditions related to legitimate public order concerns and the risk of disorder was ‘not unreal’.56 The High Court held the equal protection clause was not breached, nor was it irrational, given historical communal sensitivities and racial and religious riots, to treat religious processions as raising greater public order concerns than cultural processions within a multi-religious society. The music ban was partial and the fact the police engaged in continual dialogue with religious stakeholders, making incremental policy adjustments over time,demonstrated they had acted reasonably and given due weight to religious freedom. What is rational is thus contextualized in the Singapore context.

While rights are a relevant factor, they do not attract a heightened standard of review, although the importance of a plaintiff’s lawful interest may attract judicial intervention. In Singapore, this relates not only to property or work related rights; the court has intervened to require that private clubs in exercising disciplinary powers over its members with which it has a contractual relationship, observe procedural fairness; such powers may involve expulsion or suspension, which carries a social stigma. Transferable memberships in golfing clubs have been judicially characterized as possessing high socio-economic value, being symbolic of social success; where such important interests may be potentially lost, the court will determine as a matter of law what procedural fairness requires.57

The interplay of the rule of law and separation of powers is also evident in the shift from a ‘no review’ to a limited review approach towards certain executive powers, such as constitutional powers relating to clemency and prosecutorial discretion. Limited review is available on grounds of bad faith, relevancy, bias, and violation of constitutional rights, such as the equal protection clause.58 This balance between accountability and institutional autonomy is also reflected by the judicial refusal to adopt a categorical approach in the contemporary treatment of the doctrine of non-justiciability: while the separation of powers indicated ‘provinces of executive decision-making’ such as treaty-making and recognition of foreign governments that ‘should be immune from judicial review’59 as these entailed ‘a balancing exercise’ which the training and experience of judges rendered them ‘ill-qualified to perform’,60 it was possible that prima facie non-justiciable issues were reviewable. This would happen where a pure question of law could be extracted for review or where constitutional rights were implicated, which shrinks the scope of matters previously beyond review. The separation of powers was to be ‘interpreted and applied sensibly’61 such that the intensity of review turns on context and common sense.

Second, Singapore judges have adopted the traffic light metaphor which was developed to explain judicial attitudes towards judicial review and the administrative state (Harlow and Rawlings 2009, 33), and also affects questions of standing. The UK judicial review model exemplifies the ‘red light’ theory, where courts are the primary adversarial checks against administrative lawlessness;62 in contrast, Singapore’s ‘green light’ approach downplays the protective role of judicial review in emphasizing the role of non-judicial institutions, as control ‘can and should come internally from Parliament and the Executive itself in upholding high standards of public administration and policy’ (Chan 2010, 480). In addition ‘fair-minded civil servants, a vigilant press and a “watch that government” atmosphere in the general public’ (Willis 1968, 352–3) contributes to curbing administrative abuses. Rather than seeing courts as the ‘first line of defence’, courts can play a supporting, collaborative, promotional role in encouraging good administration by articulating rules and principles to guide administrative actors, enabling the government to ‘conform to the rule of law’ (Chan 2010, 480).

The green light theory has been judicially referenced as ‘the most accurate reflection of the socio-political attitude in the existing Singapore milieu’,63 invoked for both explanatory force and arguably, prescriptively. It resonates with faith in political constitutionalism, where control is primarily sought through political processes and secondarily with legal safeguards. Judicial review sceptics are troubled by the undemocratic nature of judicial review, in unelected judges being arbiters of morally controversial questions, preferring to let Parliament supervise the administrative state. It also reflects the Neo-Confucian ideals shaping Singapore’s political culture, as articulated by a government white paper: this urges that the ‘concept of government by honourable men ‘君子’ (junzi)’, who are duty bound to ‘do right for the people’ who ‘trust and respect’ their governors fits Singapore better than the ‘Western idea’ that government should presumptively be viewed suspiciously and given ‘as limited powers as possible’.64 This is reflected in the presumption of legality, under which the complaining party bears the burden of rebutting the validity of administrative action,65 as distinct from the Chinese approach requiring the government to prove a decision’s legality. This presumption has been justified by the separation of powers under which the courts and executive enjoy co-equal status,66 and the ‘established principle’ ‘omnia praesumuntur rite esse acta’, the presumption that high state official acts are done rightly and regularly.

While the red light/green light theory has its critics, it heightens awareness of ‘the relevance of political and economic context’ (Aronson, Dyer, and Groves 2009, 63–73) in understanding the role judicial review plays. Arguably, an ‘amber light’ theory better captures Singapore practice, where faith in political checks is qualified by the recognized need for courts to develop principles and procedures to tame the administrative state. This seeks an optimal balance between internal administrative controls and external political and legal controls over the administrative process (Boulle, Harris, and Hoexter 1989, 80–3). Judicial review in this context is able to constrain government power, as where the Court of Appeal quashed a preventive detention order in Tan Seet Eng v AG,67 issued to address activities of a criminal nature which were ‘contrary to public safety, peace and good order’ in Singapore. The minister acted beyond his power as the stated grounds of detention related to activities outside Singapore. After Tan was released, the Home Affairs ministry stated the judgment would be carefully studied and in fact later released three other detainees in deciding their detention orders were unwarranted in light of the judgment. Tan was re-arrested but on new grounds falling within the judicially articulated legal boundaries. Chief Justice Sundaresh Menon alluded to this development to illustrate how an executive, committed to the law it pronounced and which respected the judiciary, would voluntarily review and revise its policies in response to judicial guidance. Building a ‘self-regulating’ executive branch depended on the judiciary’s ability, through ‘honest, competent and independent judgement’ (Menon 2019, 303), to respect the institutional autonomy of other government branches and so secure their respect. This speaks to a cooperative relationship between the courts and political branches, which may better suit Singapore’s economic developmental needs, communitarian culture, and governance priorities; this diverges from approaches underscoring the centrality of the individual in ‘the distinctively judicial public-law task’ of protecting ‘individual rights and interests against undue encroachment in the name of social interests’ (Cane 2003, 3, 15).

The second point of divergence from English practice relates to standing rules, whose laxity or restrictiveness determines the scope of the citizen’s role in securing judicial redress for administrative abuses. This must balance the need to filter vexatious litigants while facilitating access to justice for genuine cases.

The red and green light perspectives come into play here (Chan 2010, 481). The former is associated with more liberal standing approaches, as public law is considered to be more about public wrongs, than rights, such that persons without a particular stake in an issue may draw the court’s attention to abuses of power. This views the judicial function primarily as ‘preserving legal order by confining the legislative and executive organs of government within their powers in the interest of the public (jurisdiction de droit objectif)’, as distinct from protecting private individual rights from illegal state encroachment (jurisdiction de droit subjectif) (Thio 1971, 2).

In relation to collective interests in environment protection, public interest litigation (PIL) allows individuals or organizations who are not mere busybodies to challenge breaches of public duties or public trusts, to prevent a public injury, as in India.68 The Philippines Supreme Court displayed willingness in environmental protection cases involving breaches of statutory duties to oversee complex remedies through a ‘continuing mandamus’ by which it continued to monitor clean-up efforts and ensure government bodies discharged their public duties, like restocking indigenous fish.69

England has a long tradition of PIL and judicial review, although critics consider the use by civil society organizations (CSO) of PIL as ‘a form of political lobbying inappropriate in the courtroom’ (Samuels 2018, 515). Others argue this advances rule of law values such as accountability and legality, recognizing the technical expertise and capacity of respected non-government organizations ‘to mount a carefully selected, focused, relevant and well-argued challenge’70 on public issues. Section 31(3) of the Senior Courts Act 1981 adopted a uniform test of ‘sufficient interest’ for all judicial review applications, as applied in R v. Inland Revenue Commissioner ex parte National Federation of Self-Employed and Small Businesses.71 This departed from the previous correlation of standing tests with the remedy sought. Generally, standing requirements were lower for prerogative remedies, compared to private law remedies like declarations and injunctions, as standing in private law litigation is closely linked to the person suffering a tortious wrong or breach of contract. Neither case law nor statute have clearly defined ‘sufficient interest’, though this has been found in cases involving personal rights and where public-spirited citizens lacked a direct interest in matters implicating grave illegalities.72

In Singapore, the applicable law on standing is that of ‘pre-1977 English law’73 before English Order 53, which regulates judicial review applications, was amended. Although Singapore’s equivalent Order 53 of the Rules of Court does not contain the term ‘sufficient interest’, the courts have borrowed this formulation while not applying it as rigorously as in England, which developed more liberal standing rules. The standing criteria in Singapore are pitched to what public law remedies requires—showing particularized harm. To have standing for private or personal rights like constitutional rights, this right must have been infringed. In relation to public rights shared with other citizens, the applicant must show he suffered special damage and has a genuine private interest to further. Public rights are held and vindicated by public authorities, arising from public duties owed to a general class of affected persons as a whole.

Judicial review in Singapore focuses on ‘vindicating personal rights and interests through adjudication’, not ‘determining public policy through exposition’ as the merits fall to the executive. To decouple judicial review from ‘the fundamental precepts of adversarial litigation’ renders the court vulnerable ‘to being misused as a platform for political point scoring’.74 As such, there is no abstract review. Exceptionally, to uphold the rule of law, the Court of Appeal in Jeyaretnam v AG75 stated that courts may consider public interest served by hearing cases involving illegality caused by egregious breaches of public duties without correlative public rights.76 Jeyaretnam, who had neither a public or private right, challenged the government’s loan to the International Monetary Fund (IMF) as violating the Article 144 constitutional requirement of getting specified parties’ approval. The acknowledged possibility of relaxing standing rules came with a judicial caution it was not encouraging a move towards the ‘surge of public interest litigation’ in other jurisdictions where taxpayers questioned all sorts of administrative acts; the notion of ‘public interest’ could run ‘amok’, falling prey to any citizen’s ‘whims and fancies’.77 To have standing, individuals must normally show ‘sufficient stakes’.78

Chan CJ cautioned the UK’s liberal standing approach could ‘seriously’ curtail executive efficiency ‘in practising good governance’; judicial review was also a ‘comparatively blunt tool’ for solving systemic bureaucratic problems. Under the ‘green light’ approach, courts better served the public interest by adopting a ‘more discriminating’ standing test, balancing individual rights and ‘the rights of the state’ in implementing ‘sound policies in lawful manner’ (Chan 2010, 480). The Court of Appeal in Jeyaretnam agreed that broad standing rules may undermine the ‘obvious pragmatism’ of minimizing the disruption caused by vexatious claims and the ‘very ethos of our adversarial system’.79 Standing rules are shaped by the democratic theory a jurisdiction espouses; in Singapore, participatory democracy is oriented towards promoting citizen consultations, not empowering citizens through broad standing rules to invoke judicial review in the public interest.

In conclusion, three primary factors shape the scope of judicial review and the rule of law in Singapore. First, the separation of powers principle, premised on a proper understanding of the executive and judicial branches within a democratic setting where the constitution is supreme. This supports the view that judicial review is limited to ensuring the legality of administrative action, not protecting rights or advancing social values. Second, due but not determinative weight is given to parliamentary intention where statutes confer powers upon administrative actors. This is a principled recognition that Parliament is not supreme. Third, pragmatic concerns about institutional competence and confining judges to questions of justice and legality, not policy or political questions.

While Singapore courts consider securing the legality of administrative action their chief task, efforts have been expended to apprehend judicial review in terms of constitutional or public law values. Unlike common law constitutionalists who view judicial review through the lens of liberal democratic values (Laws 1995, 79), Singapore courts utilize a different autochthonous lens which favours communitarianism; rights are not prioritized, while constitutional values of democracy and separation of powers are emphasized and read in a way favouring judicial restraint, to preserve institutional comity in delineating inter-institutional powers.

35.5 Conclusion

Judicial review may play various roles such as checking public wrongs, protecting rights, and fostering the common good; it can constrain, channel, and coordinate state power. It may confine decision-makers to their allotted powers, secure individualized justice, challenge policy through PIL, promote participatory democracy, and manage the balance of functions between government branches and between central and local governments. Judicial review may promote good governance through articulating clear guidelines to aid decision-making and by cultivating a culture of justification which legitimates exercises of public power.

The manner in which values of procedural and substantive fairness, equality, liberty, efficiency, divided powers, democracy, public goods, and the rule of law is understood and secured affects the role, scope, availability, and intensity of judicial review; their content will turn on the underlying political philosophy, whether liberal or non-liberal. Where structures of administrative review have been exported, the question is whether these has been modified by local particularities, including legal culture, and political and economic ideology.

The role of judicial review in controlling administrative deficiencies or facilitating good governance is influenced by context, which shapes whether litigation is encouraged, whether judicial review is seen as a vehicle to promote legality, legitimacy, justice, or legal modernization. This engages the broader question of the nature and role of law and the proper function of legal institutions like courts in relation to the administrative state, which affects what we understand the ideological mission of public law to be.






References


Allan, TRS. 2013. The Sovereignty of Law: Freedom, Constitution and the Common Law. Oxford: Oxford University Press.

Aronson, M. Dyer, B, and Groves, M. 2009. Judicial Review of Administrative Action, 4th edn. Pyrmont, N.S.W: Thomson Reuters Australia.

Baldwin, R and Houghton, J. 1986. ‘Circular Arguments: The Status and Legitimacy of Administrative Rules’ Public Law 239–84.

Barak, A. 2012. Proportionality: Constitutional Rights and Their Limitations, trans. D Kalir. Cambridge: Cambridge University Press.

Becker, F. 2017. ‘The Development of German Administrative Law’ 24 George Mason Law Review 453–76.

Bell, JS. 2012. ‘Comparative Administrative Law’ in M Reimann and R Zimmermann (eds), Oxford Handbook of Comparative Law. Oxford: Oxford University Press, 1261–74.

Bignami, F. 2011. ‘From Expert Administration to Accountability Network: A New Paradigm for Comparative Administrative Law’ 59 American Journal of Comparative Law 859–907.

Bignami, F. 2012. ‘Comparative Administrative Law’ in M Bussani and U Mattei (eds), The Cambridge Companion to Comparative Law. Cambridge: Cambridge University Press, 145–70.

Bignami, F. 2016. ‘Regulation and the Courts: Judicial Review in Comparative Perspective’ in F Bignami and D Zaring (eds), Comparative Law and Regulation: Understanding the Global Regulatory Process. UK: Cheltenham; Edward Elgar, 275–304.

Boulle, L, Harris, B, and Hoexter, C. 1989. Constitutional and Administrative Law: Basic Principles. Cape Town: Juta.

Brown, LN and Bell, JS. 1993. French Administrative Law, 4th edn. Oxford: Oxford University Press.

Chang, W. 2014. ‘The Past, Present and Future of Administrative Litigation in Taiwan’ in Y Li (ed.), Administrative Litigation Systems in Greater China and Europe. Farnham, Surrey: Ashgate, 91–116.

Chen, BM and Li, Z. 2016. ‘Explaining Comparative Administrative Law: The Standing of Positive Political Theory’ 25(1) Washington International Law Journal 87–131.

Cane, P. 1981. ‘Standing, Legality and the Limits of Public Law’ Public Law 322.

Cane, P. 2003. ‘Theory and Values in Public Law’ in P Craig and R Rawlings (eds), Law and Administration in Europe: Essays for Carol Harlow. Oxford:Oxford University Press, 3–21.

Cane, P. 2009. Administrative Tribunals and Adjudication. Oxford; Portland, Oregon: Hart Publishing.

de Castro, J. 2010. ‘Clean up Manila Bay: Mandamus as a Tool for Environmental Protection’ 37 Ecology Law Quarterly 797–804.

Chinkin, C. 1985. ‘Abuse of Discretion in Malaysia and Singapore’ in AJ Harding (ed.), The Common Law in Singapore and Malaysia. Singapore: Butterworths, 261–91.

Chan, SK 2010. ‘Judicial Review—From Angst to Empathy’ Singapore Academy of Law Journal 469–89.

Craig, P. 2012. Administrative Law, 7th edn. London: Sweet & Maxwell.

Crawford, J. 2012. Brownlie’s Principles of Public International Law. Oxford University Press.

Das Basu, D. 2006. Administrative Law. India: Kolkata, Kamal Law House.

Diplock, Lord. 1979. ‘Judicial Control of Government’ Malayan Law Journal cxl.

Dyzenhaus, D, Hunt, M, and Taggart, M. 2001. ‘The Principle of Legality in International Law: Internationalisation as Constitutionalisation’ 1 Oxford University Commonwealth Law Journal 5–34.

Edley, C. 1992. Administrative Law: Rethinking Judicial Control of Bureaucracy. New Haven: Yale University Press.

Ginsburg, T. 2001. ‘Dismantling the Developmental State? Administrative Procedure Reform in Japan and Korea’ 49(4) American Journal of Comparative Law 585–625.

Ginsburg, T. 2008. ‘Administrative Law and the Judicial Control of Agents’ in T Ginsburg and T Moustafa (eds), Authoritarian Regimes’ in Rule by Law: The Politics of Courts in Authoritarian Regimes. Cambridge: Cambridge University Press, 58–72.

Ginsburg, T and Chen, AHY. 2008. Administrative Law and Governance in Asia: Comparative Perspectives. Abingdon, Oxon; New York: Routledge.

Harlow, C and Rawlings, R. 2009. Law and Administration, 3rd edn. Cambridge: Cambridge University Press.

Hoexter, C. 2018. ‘Administrative Justice in Kenya: Learning from South Africa’s Mistakes’ 62((1) Journal of African Law 105–28.

Jordao, E and Rose-Ackerman, S. 2014. ‘Judicial Review of Executive Policymaking in Advanced Democracies: Beyond Rights Review’ 66(1) Administrative Law Review 1–72.

Justice Bixin Jiang, Review of Administrative Decisions of Government by Chinese Courts, Vice President of Supreme People’s Court of PRC, available at <https://www.aihja.org/images/users/1/files/china.en.0.pdf>.

Kagan, R. 2003. Adversarial Legalism: The American Way of Life. Cambridge, Mass.: Harvard University Press.

Laws, Sir J. 1995. ‘Law and Democracy’ Public Law 72.

Li, Y and Ma, Y. 2014. ‘The Hurdle is High: The Administrative Litigation System in the People’s Republic of China’ in Y Li (ed.), Administrative Litigation Systems in Greater China and Europe. Farnham, Surrey: Ashgate, 15–40.

Lin, C. 2003. ‘A Quiet Revolution: An Overview of China’s Judicial Reform’ Asian Pacific Law and Policy Journal 256–319.

Lin, F. 1996. Administrative Law Procedures and Remedies in China. Hong Kong: Sweet & Maxwell


Loughlin, M. 2000. Sword & Scales: An Examination of the Relationship between Law and Politics. Oxford: Hart Publishing.

Mashaw, JL. 2012. Creating the Administrative Constitution: The Lost One Hundred Years of American Administrative Law. New Haven: Yale University Press.

McCubbins, M, Noll, RG, and Weingast, BR. 1989. ‘Structure and Process, Politics and Policy: Administrative Arrangements and the Political Control of Agencies’ 75 Virginia Law Review 431–82.

McCann, MW, Taking Reform Seriously: Perspectives on Public Interest Liberalism (Ithaca: Cornell University Press, 1986)


Menon, S. 2019. ‘Executive Power: Rethinking the Modalities of Control’ 29 Duke Journal of Comparative and International Law 277–305.

Morris, RJ. 2010. ‘China’s Marbury: Qu Yuling v Chen Xiaoqi—The One and Future Trial of Both Education and Constitutionalisation’ 2 Tsinghua China Law Review 274–316.

Mureinik, E. 1994. ‘A Bridge to Where? Introducing the Interim Bill of Rights’ South African Journal of Human Rights 31–48.

O’Brien, KJ and Li, L. 2004. ‘Suiting the Local State: Administrative Litigation in Rural China’ 51 The China Journal 75–96.

Ohnesorge, J. 2006. ‘Chinese Administrative Law in the Northeast Asian Mirror’ 16 Transnational Law and Contemporary Problems 103–64.

Perry, EJ. 2008. ‘Chinese Conception of ‘Rights’: From Mencius to Mao—and Now’ 6(1) Perspectives on Politics 37–50.

Probst, AW. 2017. ‘Go with the Flow: The Public Trust Doctrine and Standing’ 62 Wayne Law Review. 535–56.

Rajah, VK. 2016. ‘Judicial Review—Politics, Policy and the Separation of Powers’. Guest Lecture, Singapore Management University Constitutional and Administrative Law Course, 24 March.

Rose-Ackerman, S and Lindseth, PL (eds). 2010. Comparative Administrative Law. Cheltenham UK: Edward Elgar.

Rose-Ackerman, S, Egidy, S, and Fowkes, J. 2016. ‘The Law of Lawmaking: Positive Political Theory in Comparative Public Law’ in F Bignami and D Zaring (eds), Comparative Law and Regulation: Understanding the Global Regulatory Process. Cheltenham UK: Edward Elgar, 353–82.

Samuels, H. 2018. ‘Public Interest Litigation and the Civil Society Factor’ 38 Legal Studies 515–52.

Schiller, RE. 2000. ‘Enlarging the Administrative Polity: Administrative Law and the Changing Definition of Pluralism, 1945–1970’ 53 Vanderbilt Law Review 1389–453.

Stewart, R. 1975. ‘The Reformation of American Administration Law’ 88 Harvard Law Review 1667–813.

Stewart, R. 1990. ‘Madison’s Nightmare’ 57 University of Chicago Law Review 335–56.

Suzuki, K. 2018. ‘China’s New “Xi Jinping Constitution”: The Road to Totalitarianism’. Nippon.com, 27 November.

Taggart, M. 1999. ‘Reinvented Government, Traffic Lights and the Convergence of Public and Private Law: Review of Harlow and Rawlings Law and Administration’ Public Law 124–37.

Thio, SM. 1971. Locus Standi and Judicial Review. Singapore: Singapore University Press.

Thio, L. 2016. ‘Principled Pragmatism and the “Third Wave” of Communitarian Judicial Review in Singapore’ in JL Neo (ed.), Constitutional Interpretation in Singapore: Theory and Practice. London; New York: Routledge, 75–116.

Thio, L. 2011. ‘The Theory and Practice of Judicial Review of Administrative Action in Singapore: Trends and Perspectives’ in YT Min, H Tjio, and TH Wu (gen eds), Developments in Singapore Law 2006–2010: Trends and Perspectives. Singapore Academy of Law, 714–52.

Turk, AH. 2012. ‘Oversight of Administrative Rulemaking: Judicial Review’ 19(1) European Law Journal 126–42.

Willis, J. 1968. ‘The McRuer Report, Lawyers’ Values and Civil Servants Values’ 18 University of Toronto Law Journal 351–60.

Xinhua, ‘China amends law to allow public interest litigation’. 27 June 2017, available at <http://www.xinhuanet.com//english/2017-06/27/c_136399032.htm>.

Zhang, M. 2008. ‘From Public to Private: The Newly Enacted Chinese Property Law and the Protection of Property Rights in China’ 5(2) Berkeley Business Law Journal 317–63.

Zhang, Y. 1997. ‘Judicial Review in China and Japan’ in Y Zhang (ed.), Comparative Studies on the Judicial Review System in East and Southeast Asia. The Hague, Boston: Kluwer Law International, 309–31.










1 Article 47, Constitution of Kenya (2010); Art. 18, Namibia constitution (1990).

2 Section 113, German Code of Administrative Court Procedure (1991, Verwaltungsgerichtsordnung, VwGO).

3 Section 8, South African Promotion of Administrative Justice (Act 3 of 2000).

4 CCSU v. Minister for Civil Service [1985] AC 374 at 410F (HL (E)).

5 ibid, 410G.

6 [1948] 1 KB 223.

7 Bugdaycay v. Secretary of State for the Home Department [1987] AC 514, 513F–G.

8 (1998) Chapter 42.

9 L’Heureux-Dubé J, Baker v. Canada (Minister of Citizenship & Immigration) [1999] 2 SCR 817 at 848.

10 Public Law 404—79th Congress, Chapter 324, 2nd Session.

11 BVerfG, 13 April 1999, 101 BVerfGE 1- Henshaltungsverordnung at 77.

12 BVerfGE 30, 108, 111.

13 CE Sect., 9 March 1951, Rec. Lebon 151.

14 Council of Civil Service Unions v. Minister for the Civil Service [1985] AC 374 at 410D–411B.

15 COE Committee of Ministers Rec (2004) 20 on judicial review of administrative acts (15 December 2004).

16 Pushpanathan v. Canada (Ministry of Citizenship and Immigration), [1998] 1 SCR 982 (Can).

17 Pub. L. 79–404, 60 Stat. 237.

18 Lochner v. New York 198 US 45 (1905).

19 HBO Inc v. FCC 567 F. 2d (DC Cir 1987).

20 Automotive Parts and Accessories Assoc v. Boyd 407 F.2d 330 (DC Cir 1968).

21 Scenic Hudson Preservation Conference v. Federal Power Commission 354 F 2d 608 (2 Cir 1965) (US Second Circuit Court of Appeals); Citizens to Preserve Overton Park v Volpe 401 US 402 (1971).

22 ibid.

23 Article 1(2), Constitution of the People’s Republic of China (PRC), 1982, inserted by the 2018 amendment.

24 Article 57, PRC constitution.

25 Articles 2, 58, PRC constitution.

26 Article 13, PRC constitution.

27 Article 5, PRC constitution.

28 Article 127, PRC constitution.

29 Article 67, PRC constitution.

30 Articles 62, 63, PRC constitution.

31 Article 67, PRC constitution.

32 Administrative Procedure Law of the People’s Republic of China, Second Session, 7th National People’s Congress (4 April 1989), text available at: <http://www.china.org.cn/english/government/207335.htm>.

33 Order No. 16, PRC President, 4 April 1989.

34 ‘New Progress in the Judicial Protection of Human Rights in China’, PRC Embassy in Norway, 27 October 2016 at <http://190www.chinese-embassy.no/eng/zjsg_2/sgxw/t1414562.htm>.

35 Article 2(2) ALL.

36 Supreme People’s Court, Decision on Abolishing the Relevant Judicial Interpretations (the Seventh Batch) Promulgated before the End of 2007, 18 December 2008 (最高人民法院关于废止 2007 年底以前发布的有关司法解释(第七批)的决定).

37 Review of Administrative Decisions of Government by Chinese Courts Justice Bixin Jiang, Vice President of Supreme People’s Court of PRC, available at <https://www.aihja.org/images/users/1/files/china.en.0.pdf>.

38 Ex p Sim Soo Koon [1915] 13 SSLR 57 (Supreme Court, Straits Settlement).

39 R v. Panel on Take-Overs and Mergers ex p Datafin plc [1987] 2 WLR 699 (CA), followed by the Singapore High Court in Yeap Wai Kong v. Singapore Exchange Securities Trading Ltd [2012] 3 SLR 565 and Malaysian Court of Appeal in Tang Kwor Ham v. Pengurusan Danaharta Nasional Bhd [2006] 5 MLJ 60.

40 Practice Statement (Judicial Precedent issued 11 July 1994) (1994) 2 SLR 689.

41 Cheong Seok Leng v. PP [1988] 1 SLR(R) 530.

42 Bristol DC v. Clark [1975] 1 WLR 1443.

43 [1988] 2 SLR (R) 525; [1988] SGCA 16, para. 86 (Court of Appeal).

44 Yeap Wai Kong v. Singapore Exchange Securities Trading Ltd [2012] 3 SLR 565, para. 4.

45 Chee Siok Chin v. Minister of Home Affairs [2006] 1 SLR(R) 582, para. 87 (High Court).

46 Lord Bingham, R v. Shayler [2003] 1 AC 247 at 272E–F.

47 Leung Kwok Hung v. Hong Kong Special Administrative Region FACC Nos. 1 & 2 of 2005, para. 169.

48 Sivarasa Rasiah v. Badan Peguam Malaysia [2010] 2 MLJ 333 (Federal Court), drawing from Om Kumar v. Union of India AIR 2000 SC 3689 (Supreme Court).

49 [1999] 1 AC 69.

50 [2001] UKHL 26.

51 Chng Suan Tze v. Minister of Home Affairs [1988] 2 SLR(R) 525, para. 121 (Court of Appeal).

52 Chan Hiang Leng Colin v. PP [1994] 3 SLR 662 at 687C (High Court).

53 Yong Vui Kong v. AG [2011] 2 SLR 1189, para. 79.

54 Mohammad Faizal bin Sabtu v. Public Prosecutor [2012] SGHC 163, para. 16.

55 [2015] SGHC 244.

56 ibid, paras 35–36.

57 Kay Swee Pin v. Singapore Island Country Club [2008] 2 SLR(R) 802.

58 Ramalingam Ravinthran v. AG [2012] 2 SLR 49.

59 Lee Hsien Loong v. Review Publishing Co Ltd [2007] 2 SLR(R) 453, para. 95.

60 Lord Diplock, Council of Civil Service Unions & Others v Minister for the Civil Service [1985] AC 374 at 411, cited in Lee Hsien Loong v. Review Publishing Co Ltd [2007] 2 SLR(R) 453 at 485.

61 Lee Hsien Loong v. Review Publishing Co Ltd [2007] 2 SLR(R) 453, para. 98.

62 Jeyaretnam Kenneth Andrew v. AG [2014] 1 SLR 345, para. 49.

63 Nagaenthran Dharmalingam v. AG [2018] SGHC 112.

64 Paragraph 41, shared values white paper (Cmd 1 of 1991, Parliament of Singapore).

65 Ramalingam Ravinthran v. AG [2012] 2 SLR 49, para. 47.

66 ibid, paras 44–46.

67 [2015] SGCA 59.

68 E.g. Gupta v. Union of India, AIR 1982 SCS 149 (rate-payers able to challenge a local authority’s illegal actions).

69 Metropolitan Manila Development Authority v. Concerned Residents of Metro Manila. G.R. Nos. 171947–48, 18 December 2008.

70 R v. Inspectorate of Pollution ex p Greenpeace Ltd (No 2), [1994] 4 All ER 329 at 350 (QBD).

71 [1982] 1 AC 617.

72 Blackburn v. AG [1971] 1 WLR 1037; R v. GLC ex p Blackburn (1976) 1 WLR 550.

73 Jeyaretnam Kenneth Andrew v. AG [2014] 1 SLR 345, para. 40.

74 Vellama d/o Marie Muthu v. AG [2013] 4 SLR 1, paras 33–34.

75 See n. 73, para. 51.

76 ibid, para. 62.

77 ibid.

78 ibid, para. 63.

79 See n. 73, para. 55.








Chapter 36

Tribunals and Adjudication


Kieran Bradley




All generalisations are dangerous, including this one

(Alexandre Dumas père)



36.1 Introduction

36.1.1 Tribunals, Courts, and the Administrative Justice System

Administrative tribunals have been established in many common law jurisdictions, as an alternative to the courts for the resolution of challenges by individuals and legal persons to decisions taken by departments or agencies of the state. Such tribunals are part of the ‘administrative justice system’, which also includes rules on administrative decision-taking and participation by the interested parties in this process, internal grievance and review procedures, ombudspersons, and judicial review (Anthony 2015, 1). The present chapter concerns non-judicial review of administrative action, that is, review by bodies other than the judicial courts, including adjudication by the administration itself (Cane 2010, 427). In particular, it identifies in broad outline, and from a comparative perspective, the main attributes of administrative adjudication, including the variety and the origins of the bodies which carry out such review, the organization of internal and external administrative review, the principal structures of administrative tribunals and equivalent bodies, and their place in the justice system generally. A brief assessment of the perspectives for the study of administrative tribunals in the context of comparative administrative law is proffered by way of conclusion.

The structures, organization, and powers of administrative tribunals are extremely varied. Some have first instance powers to take administrative decisions, as well as exercising review functions. A representative tribunal may be composed of a single member, or two, or three members. Though adopting decisions which have legally binding effects similar to those taken by first instance courts, many first instance administrative tribunals do not apply strict rules of evidence and make of their informal procedures a virtue; some administrative tribunals are nonetheless required by their founding statute to apply procedures which are scarcely less detailed and binding than those which are applied by the courts.

One of the distinguishing features of adjudicative tribunals compared to courts is that not all, and in some cases none, of their members have legal training; instead members may either have expertise in the specific field of competence of the tribunal, or share their professional background with one or other of the parties before the tribunal. In either case they are putatively more able fully to appreciate the interests at stake in the particular factual context than would a judicial judge. So-called ‘non-judicial’ tribunal members can come from a wide variety of professional backgrounds: doctors, accountants, surveyors, members of the armed services, experts in disability matters, and so forth, who can provide a practical, specialized view of the facts and evidence before the tribunal. The mixed composition of tribunals facilitates their carrying out what has been identified as their ‘characteristic function’, that is the ‘intense review of bureaucratic fact-finding’ (ibid, 427).

Bringing specific expertise to bear on a dispute has a number of other advantages. Given the volume of cases they deal with, tribunals may be expected to act with greater speed than the courts; at the same time, ‘a tribunal typically has much more time and many more resources to devote to reviewing the decision than bureaucrats can typically devote to individual cases’ (ibid, 432), which should contribute to an improvement of the quality of decision-making. Tribunals handling mass claims typically allow individuals to represent themselves, rather than being obliged to engage legal representation, which in principle should significantly facilitate individual access to such fora; where the financial stakes are high, however, individuals who can afford it will probably engage counsel in any case. The fact that claimants may understand the process more easily than is normally the case before the courts should also foster a greater willingness on their part to accept a negative outcome.

36.1.2 ‘Tribunals’ and Other Adjudicative Bodies: What’s in a Name?

In the context of comparative administrative law, the term ‘tribunal’ is irredeemably ambiguous. In French law, for example, a ‘tribunal’ is, in effect, simply a court, and a ‘tribunal administratif’ is an administrative court; at the same time, the highest courts for constitutional and administrative matters in France are both dubbed ‘councils’, the Conseil constitutionnel and the Conseil d’État respectively. In the judiciary of the European Union (EU), the General Court is known in French as the ‘Tribunal [de l’Union européenne]’, while the European Union Civil Service Tribunal, which was abolished in 2016, was the first of the Union’s ‘specialised courts’, though for historical reasons it was known as a ‘tribunal’ in both English and French (Bradley 2020). As the administrative courts of the principal civil law systems in Europe are essentially similar to judicial courts, notably as regards their composition, rules of procedure, and the standard of review they apply (Bell 2009), the present chapter takes for subject matter the adjudicative tribunals of a number of common law countries; for practical reasons, consideration is restricted to those of Australia, Canada, Ireland, New Zealand, the UK, and the US.

Even in the English language, the term ‘tribunal’ covers entities with a wide variety of different compositions and functions. Bodies exercising adjudicative functions in the administrative justice system come in a variety of denominations, such as officer, (review) board, authority, commission, court registry, registrar, controller and in the US, administrative (law) judge. Administrative tribunals also go under different titles, including ‘special tribunals’, ‘statutory tribunals’, and ‘quasi-judicial tribunals’. Moreover, many administrative entities dubbed ‘tribunal’ are vested with both adjudicative and regulatory functions, albeit that there are normally internal rules and procedures which isolate the exercise of these different functions from each other. In Canada, for example, some tribunals have been vested with legislative, administrative, and judicial functions, ‘but most do not have a legislative functions, some tribunals with administrative rights-determining functions also have judicial functions, and a large proportion of tribunals only have a judicial function’ (Ellis 2013, 151).

In Ireland, for reasons of recent history, the term ‘tribunal’ is most readily associated in the public mind with tribunals of inquiry, which ‘are not involved in the administration of justice and…have no power to determine civil or criminal liability’.1 Here adjudicative functions are exercised by bodies termed ‘tribunal’, such as the International Protection Appeals Tribunal and the Valuation Tribunal, as well as numerous other bodies not so dubbed, such as the Workplace Relations Commission and Tax Appeals Commission.

At the same time, the use of the term ‘administrative tribunal’ is itself occasionally contested as conveying the idea that the entity is part of the administrative machine which it is supervising, rather than being independent. Nor is the term ‘tribunal’ reserved in practice for disputes between the citizen and the public authorities. In New Zealand, for example, different ‘tribunals’ are competent to resolve disputes between citizens, such as the Disputes Tribunal, which is essentially a small claims court outside the judiciary properly so called, or between professional bodies and their members, such as the Lawyers and Conveyancers Disciplinary Tribunal. In some of the Australian states, administrative tribunals have been merged with civil tribunals and vested with jurisdiction to resolve both disputes between individuals and the public authorities and between individuals amongst themselves (Bacon 2004).

36.1.3 Variety of Administrative Tribunals: Personal and Subject-Matter Jurisdiction

Administrative tribunals handle disputes initiated by a wide variety of categories of claimants. Some are charged with resolving individual claims which are voluminous in number and fact-intensive; the outcome of decisions on so-called ‘mass claims’, for example, those concerning entitlement to social security benefits, or the recognition of immigration or refugee status, does not in principle have an impact on a significant segment of the population. Specific administrative tribunals are charged with handling challenges to administrative decisions by individuals who have a particular form of direct relationship with the administration, such as civil servants or armed service veterans and their family members. It is estimated that the administrative courts hand down significantly more decisions per annum than the judicial courts, and that for a large proportion of the population such courts are ‘the custodian of justice that is most commonly relevant to their affairs’ (Lordon 1997, 23).

Other tribunals hear appeals against decisions taken by bodies charged with the supervision of economic regulation, such as the application of antitrust provisions, the conduct of the stock market, or the licensing of the pursuit of a particular activity. While much fewer in number, the disputes these latter are charged with handling are often factually and legally complex, and may also be politically sensitive, and their resolution may thus benefit from the specialist knowledge of the members of the relevant adjudicative body.

A further striking feature of administrative tribunals is the variety of their material subject-matter jurisdiction. The gamut of decisions which can, or may only, be challenged in the UK, for example, before such tribunals appears from the jurisdiction of the First-tier Tribunal: social security benefits; health, education, and social care; taxation; immigration and asylum; property matters (including land registration), war pensions, and information rights, as well as a number of ‘general regulatory’ matters, such as driving standards, estate agents, and so forth. A number of jurisdictions have tribunals which are charged primarily with ruling on allegations of violations of human rights, such as the Canadian Human Rights Tribunal, a matter which many other jurisdictions leave to the judicial courts. Canada also has an administrative tribunal to rule on allegations of reprisals against public officials who have blown the whistle on misfeasance in public office, the Public Servants Disclosures Protection Tribunal.

The jurisdiction of certain tribunals reflects conditions which could be said to be particular to that country. The Canterbury Earthquakes Insurance Tribunal of New Zealand, as its name suggests, aims to provide ‘Canterbury homeowners with a fair, speedy, flexible and cost-effective way to resolve their long-standing claims with insurers (including Southern Response) and the Earthquake Commission (EQC)’, following the earthquake of 7 September 2010; the EQC is a public body which, inter alia, disburses public funds through the natural disaster fund, as well as providing natural disaster insurance. The Trans-Tasman Occupations Tribunal handles challenges to decisions on eligibility to register for an occupation in New Zealand on the basis of the relevant registration in Australia. The Specific Claims Tribunal Canada is responsible for deciding on claims by First Nations for monetary compensation in respect of the administration of land, and alleged violations of Indian treaties. The Waitangi Tribunal carries out an equivalent role in New Zealand, in respect of allegations by the Maori that they have suffered damage because of breaches of the eponymous treaty, through action, inaction, laws, or policies.

36.1.4 International Administrative Tribunals

For the sake of completeness, there are tribunals which exercise their functions on the international plane, and which are vested with jurisdiction to rule on disputes between states and particular categories of claimants. Of these, by far the most numerous are the Investor State Dispute Settlement (ISDS) Tribunals established under the more than 3,300 Bilateral Investment Treaties concluded in the last sixty or so years. These tribunals are not permanent, being essentially arbitral tribunals constituted on an ad hoc basis for each dispute, albeit that in general the composition and functioning of such tribunals is regulated by one or other set of rules laid down by multinational international conventions. Of these the most widely used is the 1965 (‘Washington’) Convention on the Settlement of Investment Disputes between States and Nationals of Other States, which set up the International Centre for the Settlement of Investment Disputes or ICSID. The Convention provides rules on the constitution, powers, and functions of the Arbitral Tribunals, and the interpretation, revision, annulment, and enforcement of the Tribunal’s award. Despite its widespread use, the ISDS system has come under fire, notably for its purported bias in favour of investors and the restrictions on the freedom of host States to adopt public policy measures which may encroach on the activities of foreign investors, resulting from arbitral rulings or even the threat of such rulings.

There also exist a certain number of ‘international administrative tribunals’, which have jurisdiction to rule on complaints by members of staff of international organizations against their employer. Some of the organizations concerned, such as the World Bank, International Monetary Fund (IMF), and the Council of Europe, have their own individual administrative tribunal; others have conferred jurisdiction on the Administrative Tribunal of the International Labour Organisation, the ILOAT. The conferral of such jurisdiction is not entirely a question of size; the European Stability Mechanism, for example, with fewer than 150 long-term staff, set up a five-member administrative tribunal rather than relying either on the ILOAT or seeking to confer jurisdiction on the judiciary of the EU. Amongst such organizations, the United Nations Organisation is unique2 in having both a first-level tribunal and an appeal tribunal. Unlike the ISDS Tribunals, these international administrative tribunals are permanent; their judges are usually appointed by some sort of competitive selection procedure, which may or may not take account of political considerations, and in particular the nationality of the candidate judge. Each tribunal is competent to adopt its own rules of procedure and, in the absence of any global corpus of international administrative law, the substantive legal rules and principles it will apply to the case at hand, which does not preclude a certain cross-pollination of ideas in practice, or the adoption on occasion of similar solutions to similar problems.

As both these types of tribunal enjoy rather specific jurisdiction compared with that of administrative tribunals on the domestic level, they shall not be further considered in the framework of the present chapter.

36.1.5 Origins of Tribunals

The history of common law administrative tribunals may be briefly illustrated by considering their origins in the UK and the US.

It has been pointed out that in the UK, administrative tribunals with adjudicative functions share a common ancestry with courts, albeit that this link is somewhat distant in time. The administration of justice in pre-Revolution England was a matter of for the King: ‘“doing justice” was understood as a mode or task of governance, and courts were understood as instruments of governance’ (Cane 2009, 25). It was not until the seventeenth century that the notion of the rule of law, the independence of the courts from the executive, and the separation of governmental powers generally, took hold: ‘the central courts came to be understood…as instruments of Parliamentary will, expressed in statutes…the government, like its citizens, [being now] answerable to the courts’ (ibid, 26). With the extension of the activities of central government in the nineteenth century, Parliament created multi-functional executive agencies to manage statutory schemes exercising ‘an admixture of legislative, administrative, ministerial and judicial functions’. Dispute resolution in this context was once again a function of the executive, being embedded in first instance in the agency rather than the judicial courts, as a form of internal review. Over time, the adjudication role was detached from the other functions of the agencies, with the transfer of the rule-making and administrative functions to government departments; dispute resolution was hence vested in mono-functional agencies, some of which came to be designated ‘tribunals’ (ibid, 31).

The first such body set up in the UK to adjudicate individual claims is generally considered to be the Courts of Referees established under the National Insurance Act 1911, which ruled on disputes on entitlement to unemployment benefits; these ‘courts’ were composed of equal numbers of members representing employers and workmen, with the chairman being appointed by the Board of Trade.3 ‘In so doing, the Act introduced the concept of a local, non-legal tribunal that specialised in a particular area of administration. These courts were accessible for users and legal representation was unnecessary’ (Thomas 2016, 1).

Administrative review at the federal level in the US may be illustrated by the operation of an agency with primarily regulatory powers over the economy, rather than the allocation of benefits. Notwithstanding the separation of powers doctrine which underlies the US constitution, the Supreme Court recognized early in the nineteenth century that, acting under Article I of the constitution, Congress could validly vest adjudicative functions in bodies other than courts established to exercise the ‘judicial power of the United States’. In 1887, the Interstate Commerce Commission was established as an independent agency outside the executive branch, charged with regulating railroads, including the setting of fair rates and eliminating discrimination, and other common carriers. Set up ‘to address major economic and social problems caused by rapid industrialization’, the Interstate Commerce Commission ‘combined policymaking, enforcement, and adjudication in the same administrative hands’; regarding adjudication, ‘agencies were seen as preferable to courts because courts and the common law they made and applied were considered to be ideologically in conflict with the aims of the programmes that agencies were established to administer’ (Cane 2009, 49). While the final decisions of the agency were in principle in the hands of the five members of the Commission, in practice the Commissioners acted on the basis of the facts as found by the ‘hearing examiners’, and their recommendations for a decision. The system of hearing examiners was in embryo that of administrative law judges and it was only in 1978 that the designation of these officers was amended.

Despite the obvious differences in social and political conditions in the common law jurisdictions, and indeed between the tribunals within each jurisdiction, the reasons for their development are broadly similar. One such thoughtful list may serve for all:



• to improve public access to dispute settlement mechanisms;

• to provide simple, speedy, cheap, and accessible justice;

• to provide specialist expertise in a particular area;

• to give the protection of a formal process separate from the administration where individual rights are at stake;

• to correct through review any errors in the original decisions made by administrators;

• to promote executive accountability by providing oversight of administrative decision-making, and

• to deal with large volumes of low level cases.4





36.2 Internal and External Review

36.2.1 Internal Review of Administrative Decisions

Administrative decisions may be subject to either internal or external review; the availability of either impacts on the role and workload of tribunals. Under internal review, the decision of one officer in an administrative agency or department is reviewed by another officer within the same organization.

At both the federal and state level, the US relies on internal review governed by common procedural rules, the Administrative Procedure Act (APA) 1946, rather than structures external to the administrative agency or department, to regulate review of administrative decision-making. Where the legislation requires that the review be carried out ‘on a record after opportunity for agency hearing’, the review is carried out by ‘administrative law judges’; if this requirement is not specified, less formal procedures apply and the hearing is carried out by ‘administrative judges’. Depending on the type of decision concerned, the role of the administrative [law] judge may that of taking an initial decision, or even merely recommending a decision, in which case that recommendation or decision is itself subject to review by the agency.

For example, under the procedure of the Federal Trade Commission, which is responsible for the application of antitrust provisions, the Commission staff first drafts a complaint; if this is contested by the party under investigation, the administrative law judge takes an ‘initial decision’ and may issue a cease and desist order. This initial decision may then be appealed by either party to the Commission itself, whose procedures resemble those of an appellate court; the Commission’s decision is final, subject to possible judicial review. Where the judge’s decision is not appealed, it becomes the decision of the Commission (Koch 1997, 4–5).

Contested social security decisions under the Supplementary Security Income programme, administered by the US Social Security Administration (SSA), on the other hand, are first subject to an internal reconsideration conducted by an official who did not take part in the original decision. The second stage of the internal review is carried out by means of a hearing before an administrative law judge; the claimant will be invited to provide further evidence and clarify information if need be, and to provide witnesses. The claimant or her representative may question the SSA’s witnesses, such as medical or vocational experts. A further appeal against the administrative law judge is available, to the Appeals Council, which may either decide the case or remit it to a different administrative law judge. As a last resort, the unsuccessful claimant may initiate judicial review proceedings before a federal district court (ibid, 5–7).

In New Zealand, ‘[i]n most cases the requirements to provide internal review apply to very specific decisions, rather than providing for review of regulatory decisions generally’; decisions on applications for legal aid were given as an example.5 The Canadian Administrative Justice Office has been reported as considering internal review ‘an easily accessible, quick and cheap way of resolving errors, [and] providing direct and immediate feedback to original decision markers’; such review ‘may be most appropriate where administrative decisions are made against clearly articulated criteria, with little discretion exercised’.6 The Productivity Commission concluded that ‘internal review processes can be a relatively inexpensive and swift check to ensure [day-to-day administrative] decisions are being exercised in a consistent way’.7 As applied in the UK, internal review is acknowledged to be ‘[b]oth cheaper and quicker than going direct to tribunals…[it may] reduce unnecessary appeals and enhance the efficiency of tribunals by reversing clearly wrong decisions and providing better reasons for negative decisions’ (Thomas 2018, 13).

This positive take on internal review of administrative decisions is not universally shared. Thus, for example, before being able to launch an appeal to the tribunal, a UK claimant for a social security benefit must first make an informal request for reconsideration. The original decision-maker then contacts the claimant by phone with a view to providing an explanation and offering her the possibility to provide further evidence. Where the decision is not modified as a result of this contact, ‘then the claimant may request a formal Mandatory Reconsideration, which will be undertaken by a remotely-located Dispute Resolution Team. If the decision remains the same following this, only then may the claimant submit an appeal to a tribunal’ (ibid, 14). Access to a tribunal is therefore subject to two degrees of internal review, reflecting in one author’s view, the ‘downgrading of adjudication in favour of administration’. His conclusion is devastating: ‘[o]nly the most determined individuals are now likely to pursue an appeal. Appeal rights remain formally intact, but their substance has been hollowed out’ (ibid, 18).

Moreover, as a matter of principle it might considered somewhat optimistic, not to say naïve, to think that a decision-maker will necessarily be open to changing any elements of her original decision which have not been overturned, other than in the presence of an egregious material error. For this reason, the principle nemo judex in causa sua precludes a judge from sitting in a case in which she has already taken part either as an adviser or has expressed a view in any professional capacity.8 In any case, it is not obvious that it is the burden of having to examine ‘clearly wrong decisions’ which slows down the work of tribunals, and that the saving generated by their weeding out at the internal review stage fully compensates for the potential chilling effect on the pursuit of appeals up to the relevant tribunal. To take one dramatic example, the introduction of a two–stage internal review of sanction decisions against those claiming Job-Seekers’ allowance brought the number of appeals down from 3,800 per month to under 100 (ibid, 14). Unless it is to be thought that prior to this reform only 2.6 per cent of such appeals were arguable, this new procedure clearly discourages the overwhelming majority of appeals, including some which might be meritorious.

36.2.2 External Review: The Organization of Tribunals

Administrative tribunals originally developed in a somewhat disorganized manner in each of the jurisdictions concerned; as Wade noted memorably in 1954, ‘[t]ribunals have been created in a higgledy-piggledy fashion, united by no system and bound by no common procedural code’ (Ng 2008, 5). The extent to which administrative tribunals are now organized in some sort of systematic fashion varies from one jurisdiction to another; such organization may be structural or procedural, or both. Australia and the UK may be found at one end of the spectrum, with Canada, New Zealand, and Ireland at the other.

36.2.3 Harmonized Procedure: British Columbia

In a series of legislative reforms in 2003 and 2004, the Canadian province of British Columbia adopted a policy of harmonizing the procedures of its administrative tribunals. The Administrative Tribunals Appointment and Administration Act 2003 laid down rules providing for the merit-based, fixed-term appointment of members of such tribunals, and clarified the responsibility of tribunal chairpersons. The more substantive Administrative Tribunals Act 2004 ‘provides a modern framework for administrative tribunal practices, powers and authorities, using consistent, standard language. Those provisions have been selectively applied to various tribunals, by consequential amendments to each of the tribunal’s own enabling legislation, reflecting the unique nature, role and mandate of each tribunal, as appropriate’ (Seckel 2007, 9). With a view to maintaining the momentum, an Administrative Justice Office was set up in 2003 (see now Government of British Columbia, 2020).

36.2.4 Integrated Administrative Tribunals: Australia, the UK, and Québec

Australia established an Administrative Appeals Tribunal (AAT) under the eponymous Act of 1975. This is vested with both first-tier jurisdiction and second-tier (appeal) jurisdiction; though originally the Migration Review Tribunal, the Refugee Review, and Security Appeals Tribunal operated as specialized tribunals separately, these were amalgamated into the AAT in 2015. The AAT now sits in nine divisions, of which most exercise first-tier review of administrative decisions, notably in the areas of on freedom of information, migration and refugee status, disability insurance, security, the taxation of small businesses, social services and child support, taxation, and related matters. The General Division hears appeals from the Social Services and Child Support Division, while the Veterans’ Appeals Division reviews the decisions of the Veterans’ Review Board, a standalone tribunal charged with deciding financial and other claims by members of the armed services and/or the members of their family. While the AAT generally operates under a common set of rules and procedures, this may be varied in function of the subject matter of the application; the President of the AAT noted that ‘the degree of procedural fairness accorded in the Security Appeals Division…is significantly less than ordinary law’ but argued that ‘[t]he alternative to review with full procedural fairness might be no review at all’ and that the AAT’s review was ‘much better than is available in most other countries’ in this highly sensitive area (Downes 2010, 20–1).

The AAT comprises a President (who must be a judge of the Federal Court of Australia), thirty-five Deputy Presidents (of whom nineteen are federal judges, the remainder being non-judicial), and at the time of writing 310 Senior Members and ordinary Members, of whom about two-thirds are part-time.9 Members of the AAT are appointed on the basis of their respective expertise in a wide range of fields, such as accountancy, disability matters, law, medicine, migration, military affairs, public administration, science, and social welfare; though they may only exercise their functions in the division or divisions to which they have been assigned, many Members are assigned to more than one division. The AAT does not have inherent jurisdiction like a court, but is vested with jurisdiction under some 400 legislative enactments. Decisions of the AAT can be appealed on a point of law to the Federal Court.

A number of tribunals remain outside the jurisdiction of the AAT, notably the Australian Competition Tribunal and the Takeovers Panel.10 The former has first-tier jurisdiction to review certain decisions of the Australian Competition and Consumer Commission or the relevant minister. The Takeover Panel has first-tier jurisdiction regarding the authorization of a takeover or the acquisition of control of an Australian company or listed management scheme; while a takeover is current, the Panel’s jurisdiction ousts that of the courts at the suit of the private parties concerned. Acting in a different composition, the Panel may conduct a review of one of its own decisions, as well as exercising certain review functions on the basis of a reference from a court. As regards certain decisions of the Australian Securities and Investments Commission, the Panel has taken over appellate jurisdiction from the AAT, which demonstrates that the allocation of responsibility for administrative review in Australia is fluid and under constant scrutiny.

Whereas the Australian system of administrative tribunals is predicated on a strict separation between judicial and executive powers, the UK unified tribunal system, as it results from the Tribunals, Courts and Enforcement Act 2007, ‘arose out of a desire to bring tribunals more expressly under the umbrella of the justice system’ (Sossin 2011, 17; see also Drewry 2009, and Elliott 2012). The Act set up a two-tier administrative judicature comprising a First-tier Tribunal and an Upper Tribunal, which are administered by the same entity as the judicial courts, Her Majesty’s Courts and Tribunals Service. The First-tier Tribunal comprises seven chambers. These are responsible for deciding appeals against administrative decisions in the areas of care standards, criminal injuries compensation, immigration and asylum, mental health, social security and child support, special educational needs and disability, tax, war pensions, and armed forces compensation; a general regulatory chamber handles disputes on a variety of matters, such as the licensing of estate agents, consumer credit, information rights, and so on. The property chamber of the First-tier Tribunal rules on disputes between private parties, rather than challenges to decisions of government agencies.

The Upper Tribunal is arranged in four chambers: the Tax and Chancery Chamber, the Immigration and Asylum Chamber, the Administrative Appeals Chamber, and the Lands Chamber decide appeals against rulings of the relevant chamber or chambers of the First-tier Tribunal. The Upper Tribunal also exercises judicial review over decisions of the First-tier Tribunal relating to claims for criminal injuries compensation.

The Employment Tribunal, which also handles disputes between private parties, remains outside the First-tier Tribunal system; an appeal from its decisions lies to the Employment Appeals Tribunal, not the Upper Tribunal. Tribunals outside the First-tier Tribunal system handle appeals against decisions concerning the reserve forces and the supply of workers for the fresh produce sector (by ‘gangmasters’) respectively. Apart from those which operate at the national level, a number of tribunals are administered through local authorities, such as the School Exclusion Panel, or government departments, such as Valuation Tribunals.

Although the integration of administrative tribunal structures has not taken off at the federal level in Canada, first steps have been taken in this direction at the provincial level. The much-admired Tribunal administratif du Québec was established in 1996, with jurisdiction to hear challenges to administrative decisions on a wide range of matters.11 The Tribunal ‘aims to be a final review and appellate tribunal for several other provincial boards and agencies and is exclusively adjudicative in nature’; while in general empowered to substitute its own decision for that of the first-instance decision-maker, in some instances, it is obliged to remit the matter to the original administrative authority (Jacobs 2006, 3).

The Tribunal sits in four Sections dealing with respectively social affairs (social security; health, social services, education, and road safety; compensation and insurance; immigration to Québec), real estate (land use, expropriation, municipal taxation, etc.), territory and environment (acquisition of farm land by non-residents, natural heritage conservation, environmental quality etc.), and economic affairs (licensing of economic activities, consumer protection, civil protection, etc.), as well as a mental health division. Applicants are generally offered the possibility of participating in a conciliation session with a representative of the entity which has adopted the contested decision. Hearings are held by two-person panels, of whom one is a lawyer. According to the Tribunal’s website, ‘[t]he Tribunal is totally independent and separate from any department, agency or municipality. The administrative judges are therefore neutral and unbaised’.12

36.2.5 Free-Standing Tribunals
36.2.5.1 Canada

A network of administrative tribunals, described as ‘independent, specialized government agencies established under federal or provincial legislation to implement legislative policy’ (Kuttner 2017, 1) has grown up in Canada, as it has in the other common law jurisdictions under consideration. In common with these jurisdictions, ‘no fully articulated theory has guided the birth and development of the administrative state in Canada’ (Jacobs and Kuttner 2008, 69; see also Ellis 2013), and Canada has not sought to create an integrated system of administrative tribunals at the federal level. The composition, powers, and degree of independence from government enjoyed by such tribunals are defined in the terms of their statute, and sometimes by the courts; there is thus no uniformity as to qualifications for membership, appointment process, remuneration, and tenure, or even the basic principles of natural justice which apply to their proceedings.

Even in matters as fundamental as the independence of their members, the Canadian Supreme Court views administrative tribunals as occupying a distinct and apparently secondary rank. In Ocean Port, it held that the deference owed by the courts to the statutory rules on the security of tenure of tribunal members, ‘reflects the fundamental distinction between administrative tribunals and courts’; such tribunals ‘lack [the] constitutional distinction from the executive’ which is characteristic of the judiciary as they are ‘created precisely for the purpose of implementing government policy’.13 In Bell Canada, it held that ‘[t]he requirements of procedural fairness—which include requirements of independence and impartiality—vary for different tribunals’.14 This provides an interesting contrast with the robust assertion of the Court of Justice of the European Union that the tribunals vested with jurisdiction in investor-State disputes under its 2016 economic and trade agreement with Canada must comply with the same Union rules on the independence and impartiality as obtain for the judicial courts.15

In 2014 Canada established a single Administrative Support Service for eleven federal administrative tribunals. This provides support services for the implementation of the tribunals’ mandates, such as registry, research and analysis, and other activities in relation to the management of its case load, and internal services, such as human resources, financial services, information technology, communications, and so on. As noted above, the majority of tribunals exercise adjudicative functions, though the Cultural Property Export Review Board, for example, reports to the competent minister rather than issuing judgment-like decisions.
36.2.5.2 Ireland

Ireland does not have an overarching administrative tribunal structure or common legislative or procedural framework, though numerous categories of administrative decision are subject to external review by bodies with adjudicative functions.16

Appeals concerning refusals of a refugee declaration and/or a subsidiary protection declaration, for example, fall within the jurisdiction of the International Protection Appeals Tribunal. The procedure of the Tribunal is determined by the minister ‘having regard to the need to observe fair procedures’ and include an oral hearing where the applicant so requests or if the Tribunal considers that ‘it is in the interests of justice to do so’; the hearing is to be conducted ‘as informally as is practicable, and consistent with fairness and transparency’.17 The statute explicitly requires the Tribunal to be ‘inquisitorial in nature, and independent in the performance of its functions’.18

Similarly, appeals against decisions on the valuation of commercial properties for ratings purposes, and determinations of the market value of urban land, are heard by the Valuation Tribunal, an independent body established under the relevant legislation as a body corporate with legal capacity. The procedure of this tribunal, as set out in the legislation, is closely based on that of a court, and ends with the Tribunal issuing ‘a written judgement (sic) setting forth the reasons for its determination’ which it ‘shall cause…to be published by such means as it decides are appropriate’.19 Subject to possible judicial review before the High Court, the decisions of the Valuations Tribunal are final.

Though not designated ‘tribunals’ per se, various other statutory bodies are charged with hearing challenges to administrative acts. Appeals against assessments and determinations of the Revenue Commissioners concerning taxes and duties are heard by the Tax Appeals Commission.20 An Bord Pleanála (the Planning Board) has a particular legal status, being not only ‘a body corporate with perpetual succession and [legal capacity] to sue’ but enjoying the power to ‘acquire, hold and dispose of land’.21 The Board has a very wide jurisdiction both as first instance decision-maker, for example, in respect of strategic infrastructure developments, compulsory purchase orders, and certain transport and energy infrastructure projects, as well as handling appeals in respect of planning permission decisions, and various other determinations regarding land use. While for the most part responsible for employment relations between private sector employers and employees rather than administrative matters per se, the Workplace Relations Commission has jurisdiction to decide disputes between public officials and the state in its capacity as an employer.22
36.2.5.3 New Zealand

In 2004, the Law Commission of New Zealand described the structure and operation of its tribunals as having ‘developed in piecemeal fashion, resulting in a “jungle” of different jurisdictions, often with no clear entry point for the ordinary citizen, and wide variations in process for no principled reason’.23 A follow-up report of 2008 set out a proposal for a unified tribunal structure with a single administration, under the presidency of a Head of Tribunals, and underpinned by a legislative framework providing the necessary standardization of tribunal powers and procedure.24 Despite these efforts, no such systemization of New Zealand’s adjudicative tribunals has taken place, and there remains a wide variety of tribunals with different functions, procedures, powers, and jurisdiction. One small step towards a more rational framework for administrative tribunals was the publication by the Ministry of Justice in 2019 of ‘Tribunal Guidelines’, a set of indicative recommendations, intended for government departments, on whether or not to establish a new tribunal, as opposed to either vesting jurisdiction in an existing tribunal or leaving review to the courts or other mechanisms, such as internal review or an ombudsman.

36.3 Independence of Administrative Tribunals

36.3.1 Qualifications and Appointment of Members

Only members of a practising bar with at least seven years’ of experience (including two years with an agency), may be appointed administrative law judges in the US; in practice, substantive litigation experience is also required, given the importance of hearing in the review procedure, and the prevalence of expert representation of the parties in such hearings. In practice, most appointees have significantly more experience than the statutory minimum (Koch 1997, 64). Judges are recruited on the basis of a four-hour competitive examination and a competitive selection procedure, organized by the relevant department of the Office of Personnel Management; each agency may then recruit the judges from the list of the most qualified candidates with the profile which is most relevant to their functions.

Though administrative law judges are embedded within the agency whose decisions they are reviewing, they are ‘carefully isolated from agency interference in their decision-making functions, while different elements of their legal status are designed to ensure or enhance their independence’ (Koch 1997, 61). In Ramspeck v. Federal Trial Examiners Conference, the Supreme Court held that the APA required that presiding officers, not yet dubbed ‘judges’, were not to be paid, promoted, or discharged at the whim or caprice of the agency or for political reasons.25 The proposal to enhance the independence of judges by creating an autonomous central panel, which would provide administrative law judges for all agencies, has not found favour at the federal level, though it has been adopted by a number of states and large cities (Koch 1997, 66–7).

The sensitivity of administrative-judicial appointments in general, and the link between the appointment procedure and the independence of the appointees, are illustrated by the flurry of political activity which followed the judgment of the US Supreme Court in Lucia et al v. Securities and Exchange Commission.26 In Lucia, the Supreme Court held that the administrative law judges working at the Securities and Exchange Commission (SEC) were ‘Officers of the United States’, and that hence they could only be appointed by the President, a court of law, or the head of a department, not by the staff of the SEC. Just over two weeks after the judgment, President Trump signed an executive order exempting administrative law judges from the requirement to undergo a competitive examination and competitive selection procedure, leaving the choice of judges to the heads of the agencies concerned ‘without proceeding through complicated and elaborate…procedures that do not necessarily reflect the agency’s particular needs’.27 This initiative is seen as potentially ‘open[ing] the door to the politicization of the Social Security benefits disbursement procedure’ (Anon. 2018, 292). A bill to reverse the executive order of 10 July 2018 by restoring the application of a competitive procedure for the recruitment of administrative law judges and codify the judgment in Lucia was introduced in the US Senate in August 2018.28 As of the time of writing, the saga continues.

The independence of members of the Administrative Appeals Tribunal in Australia derives primarily from their complete structural separation from the agencies they supervise, and the central role played by the President and the judicial Deputy Presidents of the Tribunal, who are members of the federal judiciary on secondment. The members and the registrar of the Administrative Appeals Tribunal are statutory office holders appointed by the Governor-General, which means in practice by the cabinet, with the Attorney-General playing a leading role (Goh 2018, 4). The Administrative Appeals Tribunal Act sets minimum qualifications in terms of relevant experience, qualifications, or skills for non-judicial members of the Tribunal.29

In the UK, both tribunal judges and non-judicial members are appointed by the Lord Chancellor on a recommendation of the Judicial Appointments Commission. Ordinary members are appointed on the basis of their specific experience, while judicial members are appointed on the basis of their professional status.30

The qualifications of, and appointment procedure for, members of administrative tribunals in those jurisdictions without either common procedural rules or integrated tribunal structures depend on the legislation governing the tribunal, and presumably reflect the specific adjudicative and other functions of the tribunal.

In Ireland, for example, the most elaborate procedure applies for appointment to An Bord Pleanála which, as noted above, exercises important regulatory functions alongside its administrative appeals jurisdiction. The Chairperson of the Board is appointed by the government, from a list of three candidates proposed by a committee of seven holders of office in the public or private sector, chaired by the President of the High Court. Candidate ordinary members, who number nine, are selected by a more modest committee of three office-holders (including the Chairperson of the Board), following a public call for expressions of interest. Members of the International Protection Appeals Tribunal must not only be lawyers with at least five years’ practice but must pass a selection competition for appointment. The (currently two) Tax Appeal Commissioners are appointed by the Minister for Finance on a recommendation of the Public Appointments Service, in compliance with any requirements for office, such as the minimum duration of practical experience required, academic or professional qualifications, and health and age of the candidate, which the minister has provided. Where a Commissioner has recused herself, she is replaced on a temporary basis by a judge of the Circuit Court. Members of the Valuation Tribunal are appointed by the Minister for Housing, Planning and Local Government and hold office ‘upon such terms and conditions as the Minister may determine at the time of their appointment’. The fact that its decisions have been challenged in the courts by the Commissioner of Valuation as well as by private applicants testifies to the independence in practice of the Valuation Tribunal.31

The only standard disqualifications from office in these bodies are membership of the national Parliament and membership of, or entitlement to sit in, the European Parliament. Depending on the tribunal concerned, membership of a local authority (An Bord Pleanála, International Protection Appeals Tribunal), and appointment to judicial office (International Protection Appeals Tribunal) are also grounds for disqualification.

36.3.2 Tenure

While security of tenure is considered essential to the exercise of the judicial function, the members of few administrative tribunals enjoy such security, essentially on the grounds that ‘[t]he needs of the users of review tribunals change over time, and no selection process can guarantee that a person considered suitable for appointment will remain so indefinitely in the light of changing circumstances and demands’.32

Given their assimilation to the judiciary, it is perhaps not surprising that ‘tribunal judges’ in the UK enjoy a ‘guarantee of continued judicial independence’ and the same degree of security of tenure as judges of the judicial courts: retirement at 70 years old, removal only for incapacity or misbehaviour.33 Indeed, the judges of the senior judiciary are also ex officio tribunal judges. Non-judicial members (‘tribunal members’) are almost all appointed, on a fee-paid basis rather than to a salaried post, for a renewable fixed-term period three or five years. Similarly, in the US, administrative law judges are appointed for life and may only be removed for cause, while members of the Tribunal administratif du Québec also hold office during good behaviour.

Perhaps surprisingly, this is not the case for members of the Australian Administrative Appeals Tribunal, whose members are appointed for a fixed term not exceeding seven years, which is renewable.34 The suggestion that ‘[f]requently members are appointed for terms as [short] as three years or even less’ (Goh 2018, text to fn. 21) does not reflect the current situation; at the time of writing, not a single member of the AAT has a term shorter than three years, while just one full-time and two part-time members (less than 1 per cent) have three-year terms.35 The risk that a system of fixed-terms mandate poses to the independence of Tribunal members was nonetheless vividly illustrated in 2017, when the mandates of some fifty members, reportedly most from the migration and refugee division of the AAT, were not renewed, following severe criticism by the competent minister of the Tribunal’s decisions which had reversed some 40 per cent of visa refusals (Goh 2018, fn. 24; Doherty 2017).

Renewable fixed-term appointments are the norm for the other jurisdictions under consideration, often with the president or chairperson enjoying a somewhat longer term than other members. Thus the chairperson and vice-chairperson of the Canadian Human Rights Tribunal are each appointed for a term not exceeding seven years, while the term of office of ordinary members is not to exceed five years, though this is renewable; all members serve ‘during good behaviour’. According to one authoritative study, ‘the majority of tribunals in New Zealand…provid[e] fixed terms of appointment, generally of three years or more, and legislation generally states a number of limited grounds for termination of appointment’.36

In Ireland, the chairperson of An Bord Pleanála is appointed for a full seven-year term, which is renewable, whereas ordinary members are appointed for a term not exceeding five years, also renewable. Board members may only be removed for incapacity, stated misbehaviour or where the minister considers the removal to be ‘necessary for the effective performance by the Board of its functions’; both Houses of Parliament must be informed of any removal.37 On one occasion, the entire Board was removed from office, though this was effected by an act of Parliament.38 The chairperson and members of the other Irish tribunals noted above are also appointed for renewable fixed terms of office of seven, five, or three years.

36.3.3 Status of Tribunals and Their Place in the Justice System Generally

While the situation has evolved in certain of the jurisdictions concerned, administrative tribunals have long been considered a pale, and even somewhat unworthy, shadow of the judicial courts as regards their standing in the legal community. On occasion, their role is overlooked by lawyers who are blinded by the vast, and obviously important, corpus of law on judicial review. A report on the situation in Ireland prepared in the framework of the Administrative Justice in Europe project opens with the rather bald statement that ‘[t]he system of administrative review in Ireland is called Judicial Review’ and that ‘[o]nly the High Court has jurisdiction to review administrative acts’ (European Law Academy 2005a). This demonstrates a somewhat limited view of the situation in that country, though it appears to reflect a widely held view of administrative tribunals in Ireland (Fitzgerald 2005; cf. Murphy 2010). By contrast, in answer to the same question, the equivalent report of the UK notes that ‘both the courts and specialist tribunals provide the means for individuals to challenge administrative decisions by Government’ (European Law Academy 2005b).

This perception of institutional inferiority arises above all from the origin of administrative tribunals as creatures of the executive branch of government whose actions or inaction they were charged with supervising, the members of which do not enjoy the same guarantees of structural or personal independence as those of the judges of the courts. As one Canadian author noted, ‘[a]dministrative tribunals are the enfants terribles of the family of public institutions. They appear as hybrid beings linked on the one side with the world of Administration and on the other with that of Justice’ (Garant 1991, 159; translation by the author).

Administrative tribunals have nonetheless proven their worth, in dealing efficiently with mass claims and disputes on complex economic questions, by bringing subject-matter expertise to bear on the disputes submitted to them. Moreover, compared to civil courts, such tribunals ‘have allowed a third party, the broader interests of the public, to be present at many proceedings’, especially in the area of the regulation of economic activity (Lordon 1997, 28). It is only natural that generalist courts might be tempted to apply one-size-fits-all thinking to their case work, which might on occasion fail fully to take account of the specificities of the subject matter at hand. Not for nothing did Baroness Hale, later president of the UK Supreme Court, describe ‘a right of access to a tribunal or other adjudicative mechanism…[as being] just as important and fundamental as a right of access to the ordinary courts’.39 According to the Chief Justice of Canada, given that ‘[t]he shift to regulatory governance has been wildly successful… without administrative tribunals, the rule of law in the modern regulatory state would falter and fail. Tribunals offer flexible, swift and relevant justice. In an age when access to justice is increasingly lacking, they help fill the gap. And there is no going back’ (McLachlin 2013).

That said, the very success of administrative tribunals in impartially resolving disputes against the State appears to irk governments in some of the jurisdictions concerned. In most of the countries considered, it is clear that such tribunals are not free from all risk of political interference, whether as regards reducing access to tribunals by interposing layers of less or non-independent internal review (the UK), non-renewal of the mandates of tribunal members (Australia), facilitating political influence on the selection of adjudicators (US), or simply taking no steps to rationalize the plethora of existing tribunals, even where this has been authoritatively judged to be in the public interest (New Zealand).

36.4 Tribunals and Comparative Administrative Law

If comparative administrative law is the ‘poor relation’ of comparative constitutional law (Boughey 2013, 56), the topic of administrative tribunals must be considered a near-destitute member of the family of comparative administrative law studies.

This may be a reflection of the sheer number of such tribunals—in 2008, New Zealand, a jurisdiction of well under 5 million souls, boasted ‘over 100 bodies established by legislation that have functions and powers of a nature that could arguably bring them within the scope of a very broad definition of tribunal’, of which sixty-five were identified as properly ‘adjudicative’40—and/or the bewildering variety of the arrangements governing their functions, composition, the qualifications, appointment, tenure, and degree of independence of their members, their review powers and relations with the judicial courts adumbrated above. The rate at which such arrangements are reformed, or at least considered for possible reform, and evolve as a result of political initiatives, renders comparative treatment an even more hazardous undertaking.

The subject is not, of course, entirely bereft of useful academic studies. Of particular note, Cane 2009a, on which the present chapter relies liberally, covers in some detail the origins of administrative tribunals, different models of such tribunals, the form, function, and purpose of administrative tribunals, and some more general remarks setting the work of such tribunals in their wider. Cane 2009b provides a succinct introduction to the relationship between review by administrative tribunals and that carried out by the courts, while Cane 2010 investigates ‘the juridical nature’ of each form of review, particularly merits review à l’australienne (see also Asimow and Lubbers 2010). That said, Cane’s work concentrates essentially on Australia, the UK, and the US, jurisdictions in which the organization of administrative tribunals is somewhat less complicated, not to say less chaotic, than that which obtains in the other common law jurisdictions considered in the present chapter. Creyke 2008 provides an overview of different aspects of the structures and operation of tribunals in Australia, Canada, New Zealand, and the UK. In its current edition, on the other hand, Rose-Ackerman 2017 devotes just two chapters specifically to tribunals, and one of those is about the powers of the French administrative courts.

The design, functioning, and jurisdiction of administrative tribunals and other forms of non-judicial adjudication is clearly a matter which lends itself in a particularly salient way to the techniques of comparative law. The competent authorities of the common law jurisdictions have long been observing, and sometimes copying, the solutions adopted elsewhere to the problems they face in the area of non-judicial administrative adjudication, from the Courts of Referees and the Interstate Trade Commission, through the hugely influential Franks Report, to the Administrative Appeals Tribunal in Australia and the First-tier and Upper Tribunals in the UK, as well as the various initiatives at central and state level in other jurisdictions. Every reform implemented in one jurisdiction generates questions which could usefully be investigated from a comparative perspective: is the harmonization of procedures a better approach to the problem of the proliferation of tribunals than the integration of structures? Does the integration of tribunal structures endanger the place of specialist expertise? Would Australian-style merits review function correctly in other jurisdictions which do not have integrated tribunal structures? Given the widely acknowledged importance of administrative adjudication in modern governance, and the reservations, not to say hostility, of some in government circles in this regard, it surely behoves the comparative law community to explain, defend, and propose improvements to this pivotal element of administrative justice.
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Chapter 37

Ombudsmen and Complaint-Handling


Ian Harden



37.1 Introduction

The link between the two elements in the title of this chapter is not as obvious as might appear at first glance. Complaint-handling normally constitutes at least one of the functions of institutions that have the word ‘ombudsman’ in their title, but many ombudsmen do other things as well. Furthermore, not all complaint-handlers are ombudsmen.

As the editors of this volume probably expected, most of the present chapter is devoted to ombudsmen and to complaint-handling by ombudsmen. For convenience of exposition, the next section contains a brief general overview of complaints and complainants. The overview draws on both legal and non-legal literature and takes into account the perspectives of not only different kinds of complainants, but also of organizational hierarchies in both the private and public sectors, in order to provide the necessary background for comparing ombudsmen. Section 37.3 then addresses the question ‘what is an ombudsman?’ and concludes with a definition. Section 37.4 considers the place of ombudsmen within the broader framework of administrative law. The fifth and final section of the chapter examines the relationship between the ombudsman institution and democracy.

37.2 Complaints and Complainants

Someone who complains expresses the view that another person or group of persons has failed to meet a required standard of behaviour. The term complaint-handling implies a defined context, which provides relevant standards and procedures for making a specific type of complaint and for doing something with the complaints that are received. The standards and procedures depend on the context of the complaint and help to shape that context. For example, the decisions of the European Court of Justice (ECJ) allowing natural and legal persons to bring proceedings in national courts to contest national measures that infringed their rights under what was then called Community law had a dynamic and transformational impact on the constitutional development of the European Union (EU) (Weiler 1991).

Complaints arise within hierarchical and market settings, in both the public and private sectors and in trans-national as well as national contexts. Their substance varies widely. Some contain accusations of serious, even criminal wrongdoing. Others consist of claims based on inadequate, or defective, goods or services. Complainants may seek to obtain redress for injustice or loss they have suffered personally, or to promote some aspect of the public interest, or both. A system for handling complaints needs criteria to identify what counts as a complaint. At one end of a spectrum of possibilities, compliance with the criteria is the responsibility of the complainant and non-compliance entails rejection; this is typically the case in judicial procedures. At the other end, what the complainant provides is a source of raw material from which the complaint-handler selects and refines elements for the system to process. The standards and procedures of a complaint-handling system also determine who is entitled to complain. The criteria of eligibility typically express a conception of the complainant’s relationship with the person or organization that is complained against. For example, litigants who bring judicial proceedings based on public law must fulfil criteria of standing that reflect and embody an idea of the individual’s relationship with public authorities. In other kinds of procedures, complainants may be conceptualized as, for example, users, consumers, customers, clients, whistleblowers, informants, or victims.

For most lawyers, judicial proceedings constitute the paradigm of complaint-handling, leading to appropriate redress and/or sanctions if the complaint is found to be justified. Together with key rule of law values, such as procedural guarantees for the parties, the judicial paradigm usually provides the starting point for legal analysis of administrative procedures involving complaints, including ombudsman proceedings. In practice, other perspectives and values also influence the design of complaint-handling systems as well as the various roles played by ombudsmen. Most studies of such perspectives and values are based on disciplines other than law. As well as awareness of constitutional, institutional, and legal contexts, comparative legal analysis of ombudsmen and complaint-handling can thus also benefit from taking into account the insights of non-legal analyses, particularly studies of organizations and management.

For the managers of an organization, whether public or private, complaints have a dual nature. On the one hand, they are a nuisance. Whether justified or not, scarce resources must be devoted to dealing with them. Furthermore, public service providers may fear that taking complaints too seriously undermines equality of treatment since ‘the squeaky wheel gets the grease’ (Fountain 2001, 64–5). On the other hand, complaints can provide a valuable source of information to the people at the top of a hierarchy about the practical impact of their instructions, thus facilitating learning and corrective action. More broadly, complaints constitute a form of ‘voice’, through which customers/consumers/citizens can express dissatisfaction; for example, concerning perceived deterioration in the quality of goods or services supplied by an organization (Hirschman 1970). For an organization operating in a competitive market, ‘voice’ can provide an early warning signal, allowing it to make changes before customers ‘exit’ to another provider.

Further considerations arise if we consider complaints not only from the standpoint of specific organizations, but also in terms of government policies towards the regulation of business activity and towards the structure and functioning of the public sector.

Encouraging, or mandating, the establishment of complaints systems forms a standard part of the regulatory response to calls for greater protection of consumers, both in privatized industries and in other sectors where, for various reasons, such as asymmetrical access to information, the opportunity to ‘exit’ is absent, or deemed to be an insufficient safeguard for consumers’ interests. A further aspect of regulation involves schemes for protection and encouragement of whistleblowers in the public interest.1

In the public sector, the late twentieth century saw an international trend away from traditional forms of administration, towards what is often labelled new public management (NPM) (Hood 1991; Robinson 2015). For present purposes, the most significant elements of NPM are emphasis on cost-saving and value-for-money; drawing inspiration from the management of private enterprises; separation of the roles of provider and purchaser of public services, either through privatization or through structural changes within the public sector; and a focus on the users of public services. Given the limited opportunity for users to ‘exit’ from most public services, emphasis is placed on their empowerment through ‘voice’, including through complaints (Simmons and Brennan 2017). This approach has tended to assimilate users of public services to customers for marketed services, with complaints systems focused on individual consumer satisfaction, rather than reinforcing accountability and rule of law values (Brewer 2007).

As a fundamental activity of the state, the administration of justice is also subject to the logic of NPM. The expense and delays associated with traditional judicial proceedings provide a rationale for official promotion of alternative dispute resolution (ADR), with the twin objectives of widening access to justice and saving public resources. The term ADR is ambiguous. It may refer to (i) non-judicial systems for complaint-handling (including, but not limited to, ombudsmen) and (ii) techniques that may be used by a range of complaint-handlers, including both courts and ombudsmen. The practical relationship between court proceedings and non-judicial systems of complaint-handling is often complex. In some cases, complainants may have a choice between judicial and non-judicial remedies. In other cases, prior use of a non-judicial complaint procedure may be a necessary precondition for court proceedings.2 Even where no express provision is made for the courts to play a role subsequent to non-judicial procedures, judicial review may be possible. Moreover, complaint procedures themselves may contain different levels, from the ‘front-line’ to one or more stages of ‘escalation’.

The world of complaints, complainants, and complaint-handling is thus complex and diverse, both theoretically and in practice. The same is true of the world of ombudsmen.

37.3 What is an Ombudsman?

The word and the idea are of Swedish origin. In 1809, the Swedish Parliament established the office of Justitieombudsman to supervise the application of the law by public officials. Acting on the basis of inspections and inquiries into complaints, the ombudsman was to be independent of the executive branch of government.3 Finland established a similar institution in 1919. During the second half of the twentieth century, practitioners and academics enthusiastically promoted the idea (Hurwitz 1958; Gellhorn 1966; Rowat 1968) and many countries took inspiration from it. Broadly speaking, two main lines of thinking provided impetus for the spread of the idea and the institution. One focused on the growth of the welfare and regulatory functions of the state and the resulting increase in occasions when disputes could arise between citizens and the public administration. It saw the ombudsman as a potential solution to individual grievances, filling gaps left by doctrinal limits on the judicial review of administrative action and the cumbersome nature of judicial proceedings. The other line of thinking was that the ombudsman institution could help to consolidate democracy and the rule of law in post-authoritarian settings, by acting as a defender of civil, political, and human rights against abuses of state power. This conception informed the establishment of institutions in Portugal, Spain, and Latin America (Moreno 2016) during the 1970s and ’80s and in post-Communist states during the 1990s.

Once the word had achieved widespread public recognition, with positive associations, it began to be applied in contexts other than that of complaints against public authorities. As explained in Section 37.2, there are managerial, regulatory, and commercial rationales for taking complaints seriously. Labelling the wide variety of arrangements created for such purposes as ‘ombudsmen’ helped to advertise them and to provide them with legitimacy in the eyes of complainants and others.

The first challenge for any comparative administrative lawyer wishing to carry out analysis that focuses on ombudsmen, or takes account of them, is to identify which institutions to include. Positive law offers little assistance. Although there are jurisdictions in which an institution requires official permission to call itself an ombudsman, as for example in New Zealand,4 the present author is not aware of any general legal definition of the term. Nor is ordinary language of much help. It is true that the word ‘ombudsman’ has entered the English language and easily recognizable variations exist in some other languages: here are a few European examples, chosen almost at random: Diskriminering Ombudsmannen (Equality Ombudsman—Sweden), Financial Ombudsman Service (UK); Versicherungsombudsmann (Insurance Ombudsman—Germany); Press Ombudsman (Ireland): Ombudsman communal d’Ixelles (local Ombudsman for the Ixelles commune—Belgium). However, most of the existing literature includes institutions whose names in their own languages have different origins and connotations, such as the French Médiateur de la République (now incorporated in the Défenseur des Droits) and the Polish Rzecznik Praw Obywatelskich.5 It should also be noted that organizations offering membership and/or recognition to ‘ombudsmen’ include institutions with different names, while excluding some that do have the word ombudsman in their title. A mere list of institutions with the word ‘ombudsman’ in their title would therefore not provide a useful starting point for comparative administrative law.

I shall argue later that the researcher in comparative law may need to formulate a definition. It makes sense, however, to begin pragmatically, by exploring some dimensions of difference among the institutions that relevant social actors regard as being ombudsmen.

37.3.1 Dimensions of Difference

Although the seven dimensions of difference identified in this section are presented separately for purposes of exposition, there are practical and conceptual links among them, such that they do not constitute independent variables.

The first dimension concerns the main mode of action of an ombudsman. Some institutions act solely, or primarily, by examining individual grievances, while others also, or mainly, act systemically; for example by analysing and reporting on general issues, by setting standards, or by acting as an advocate for specific interests. In practice, there can be synergy and overlap between the individual and the systemic modes of action and some ombudsmen are explicitly empowered to engage in both. It is important to emphasize that the point here is not to draw a contrast between assisting individuals and promoting the public interest. Given the standards that ombudsmen apply in their work (see below), these two aspects often coincide (as in the case of whistleblower protection, for example). Moreover, it is important to note that the individual grievance mode of action does not always focus on protecting the interests of, or providing redress to, the person concerned.

The second dimension of difference concerns the legal effects of an ombudsman’s actions. Among the several aspects of this dimension, the most fundamental is whether the ombudsman’s findings as regards individual grievances are legally binding and/or enforceable. Further aspects concern whether or not the ombudsman is empowered to take part in judicial proceedings, in particular by assisting or representing litigants, intervening in cases, questioning the constitutionality of legislation before a constitutional court, or prosecuting public officials.

A third dimension of difference concerns whether the ombudsmen deals only with public bodies, or only with private bodies, or both. This dimension overlaps with, but is distinct from a fourth: i.e. the legal form and status of the ombudsman institution itself. Normally, ombudsmen dealing with public bodies are established by public action, though the precise legal mechanism varies (constitutional or legal provision, administrative decision…). Those dealing with private bodies may be established by public law, or as private legal entities. In either case, public law may require acceptance of the ombudsman’s mandate as a condition for carrying out a particular activity.

Linked to the fourth, but separate from it, the fifth dimension concerns the governance arrangements of the ombudsman institution, in particular the complex issues of independence and accountability. For reasons that will become clear shortly, it makes sense to examine these matters in the following two sections rather than at this point.

The sixth dimension in which ombudsmen differ from one another is the subject-matter with which they deal. This may be defined vertically, in terms of specific sectors or organizations, horizontally in terms of specific kinds of issues, or both vertically and horizontally. Examples of the latter would include the United Nations Ombudsman and Mediation Services, which deals with issues arising from an employment relationship with a particular organization, and ombudsmen dealing with suppliers of a particular type of service or product (e.g. ‘Insurance Ombudsman’). Some ombudsman institutions have a mandate defined in terms of a specific protected right or interest (e.g. ‘Children’s Ombudsman’, or ‘Equality Ombudsman’). Other ombudsmen have a general competence, with defined exclusions and, in some cases, additional powers and responsibilities relating to specific functions. For example, some ombudsmen with general mandates are specifically designated under the UN Convention on the Rights of Persons with Disabilities (Reif 2014).

The seventh dimension to consider is the nature of the standards applied by ombudsmen in their work. For some (e.g. the Swedish Ombudsmen), there is only one real standard: the law. Others (e.g. the Ombudsman of the Netherlands) are excluded, in principle at least, from dealing with matters in respect of which there is a remedy before a court or tribunal. The mandate of some ombudsmen, for example, the UK’s Parliamentary Commissioner for Administration, is defined in terms of ‘maladministration’, or an equivalent in other languages (e.g. dysfonctionnement de l’administration in the case of the former French Médiateur de la République). Maladministration is a protean concept that may be unpacked positively as principles of good administration. The latter may either be contrasted with the law, or understood as including (but not limited to) the correct application of legal rights and principles. In both cases, the concept is seen as a complement to the law.

Even the cursory explanation offered here of various dimensions of difference makes it doubtful whether a pragmatic approach identifies the ombudsman institution adequately for the purposes of research in comparative administrative law. Moreover, account also needs to be taken of the fact that relevant social actors (i.e. practitioners who are thought of, and who think of themselves, as part of an ‘ombudsman world’) conceptualize that world in terms of standards and criteria. It is to these that we now turn.

37.3.2 Standards and Criteria in the ‘Ombudsman World’

Inspired by the Danish, Norwegian, and New Zealand examples, early promoters of the idea of the ombudsman in Europe and North America tended to focus on the investigation of complaints against officials as the core element of the ombudsman concept. For example, ‘(t)he “ombudsman concept” is very simple. It means only that a citizen aggrieved by an official’s action or inaction should be able to state his grievance to an influential functionary who is empowered to investigate and to express conclusions’ (Gellhorn 1965, 1157). As the word ‘ombudsman’ gained popularity, attempts were made to limit its application, and to shape perceptions and practices, through a more precise characterization. In 1974, for example, the International Bar Association defined the ombudsman as:

An office provided by the constitution or by action of the legislature or parliament and headed by an independent high level public official who is responsible to the legislature or Parliament, who receives complaints from aggrieved persons against government agencies, officials and employers or who acts on his own motion, and has power to investigate, recommend corrective actions and issue reports.

(Reif 2004, 3 fn. 6)

A further element was added by the US Ombudsman Association, which specifies that the mandate of an ombudsman concerns ‘administrative acts of government’.6 An idea that proved particularly influential was that of the ‘classical’ ombudsman (Gottehrer and Hostina 1998). In the relevant dictionary sense, ‘classical’ means representing an exemplary standard, within a traditional and long-established form or style.7 Although the ‘classical’ ombudsman appears frequently in the literature, the notion is of doubtful heuristic value. Most writers who use the term seem to regard both the Swedish and the Danish institutions as ‘classical’, despite the significant differences between them. In particular, the Swedish Ombudsmen focus on encouraging and enforcing the correct behaviour of public employees, rather than providing redress against decisions of public authorities. They have power to bring criminal charges or disciplinary proceedings against individual public officials, including judges. The Danish version differs fundamentally. Although originally equipped with disciplinary powers, these remained unused and were formally dropped in 1996. Instead, the institution provides the default route through which individuals may challenge administrative decisions after exhausting administrative avenues of redress. Furthermore, the mandate of the Danish Ombudsman does not include the courts (Gøtze 2010, 33).

The reason why such different institutions were both considered ‘classical’ is that the latter concept is primarily normative, rather than descriptive or historical. It focuses on characteristics that its proponents consider valuable: independence, impartiality, and fairness, credibility of the review process and confidentiality (Gottehrer and Hostina 1998). Similar lists of desired characteristics are to be found in the criteria applied by associations and organizations that ombudsmen may seek to join, or from which they may seek recognition and support. A recommendation adopted by the Parliamentary Assembly of the Council of Europe in 2003 includes characteristics considered necessary for the effective operation of an ombudsman institution, including guaranteed independence.8 The Venice Commission on Democracy through Law also emphasizes the need for independence, as well as the effective and impartial operation of the ombudsman institution.9 The bylaws of the International Ombudsman Institute (IOI) set out certain principles as constituting an ‘Internal Ombudsman Standard’, which an ombudsman institution is required to meet as a condition of voting membership of the IOI and which are similarly designed to ensure independence, impartiality and effectiveness (International Ombudsman Institute 2012, Article 2(2)(a)).

While it makes sense for practitioners to focus on the desirability of ombudsmen enjoying independence, impartiality, and effectiveness, there would be problems in relying on such characteristics to identify ombudsmen for comparative research purposes. First, they are matters of degree and the extent to which different ombudsmen possess them may be contested among relevant social actors (Rowat 2007). Second, and more fundamentally, these characteristics are applicable to many other institutions besides ombudsmen. As such, they do not help identify a distinctive category of institution, but belong, rather, to a discussion of the governance dimension of difference among ombudsmen.

Governance issues also underlie a lack of uniformity among practitioners as regards the two dimensions of difference that concern the distinction between public and private bodies and sectors. The sharpest contrasts are to be found within the English-speaking world. On the one hand, the International Bar Association, proponents of the ‘classical’ conception and the bylaws of the US Ombudsman Association10 consider that an ombudsman institution must necessarily be ‘public’, both as regards its mandate and its method of establishment. On the other hand, the Australian and New Zealand Ombudsman Association (ANZOA) and the Ombudsman Association (UK and Ireland) both take the view that an ombudsman may be either public or private in both dimensions, so that an institution established under private law dealing with the private sector may be accepted as an ombudsman (ANZOA 2010; Ombudsman Association 2017). Other relevant organizations, in particular the Council of Europe, its Venice Commission, and the IOI emphasize the need for a public law basis for the institution, but do not point explicitly to a public sector mandate, although they tend to assume that such will be the case.

37.3.3 Towards a Definition

In light of the foregoing, the researcher in comparative law might continue pragmatically, selecting from among the institutions that relevant social actors regard as being ombudsmen a subset that is useful in light of the questions and hypotheses that the research addresses. This approach could be facilitated by developing what I have called dimensions of difference into a classification of different kinds of ombudsman institution (Kucsko-Stadlmayer 2008; Abedin 2011). Alternatively, depending on the research in question, it might be necessary or useful to define the term ‘ombudsman’. In order to be useful, such a definition should meet four tests. It should:



• apply to existing institutions, rather than be purely theoretical;


• take account of the criteria and standards adopted by relevant social actors, as well as the tensions and debates that underlie them;


• specify characteristics that are necessary and sufficient to identify an institution as an ombudsman and that adequately distinguish ombudsmen from other institutions;


• connect to public law concepts such as accountability, regulation, compliance, and administrative justice.





The present author offers a definition, in the hope and expectation that others could improve upon it. The discussion above should allow the reader to decide whether it meets the first three tests. As regards the fourth test, Sections 37.4 and 37.5 take some initial steps towards establishing such connections. The definition is based on four essential characteristics of an ombudsman.

First, investigating complaints is part of the core business. An ombudsman may have other powers and functions as well, but a major part of its activity involves the investigation of complaints.

Second, someone who complains to an ombudsman does so as a bearer of rights, which may be substantive, procedural, or both. Ombudsman procedures are non-judicial and a complainant’s opportunities to participate in them may be relatively limited, but he or she is not merely a source of information.

Third, after completing an investigation, an ombudsman takes an objective view of the elements in dispute between the complainant and the body complained against. An ombudsman may have discretion to decide which complaints to deal with, and may find opportunities to resolve matters without starting, or completing, an investigation; for example, through mediation, or other techniques for solving problems and resolving conflicts. However, an ombudsman also has the possibility to provide a reasoned conclusion as to whether a complaint is justified or not. An ombudsman is, therefore, not an ‘advocate’, in the sense of representing the point of view of the complainant involved in a dispute. The same applies to an ombudsman with responsibility for specific rights, such as non-discrimination, or protection of personal data: in concrete cases, the aim is to take objective view both of the facts and of how to balance any competing rights and interests. As previously mentioned, the standards and criteria promulgated by ombudsman practitioners normally include impartiality. This part of the proposed definition makes a logically prior point: at least some of the time an ombudsman operates in an adjudicative mode, to which impartiality is relevant.

The fourth and final characteristic is that an ombudsman is external to the organization(s) concerned by its investigations and other activities, rather than constituting part of the organization. As was explained in Section 37.2, there are good reasons for the management of organizations, public or private, to establish complaint-handling mechanisms within the organization itself (here called internal complaints mechanisms). The primary rationale of an internal complaint mechanism is to help the organization of which it is part to perform better. In contrast, the primary rationale of an ombudsman is to make the organization and its management accountable to others. The two rationales are complementary and synergies exist between internal and external forms of complaint-handling. It is important to note that the external/internal distinction is not straightforwardly about independence. Within an organization large enough to have a differentiated management structure, an internal complaints mechanism can be designed so as to enjoy operational independence. Moreover, the mere fact of being external does not guarantee an ombudsman’s independence, either from the organization(s) that it investigates, or from those to which it reports. The complexities of independence are considered further in Section 37.4.

The definition is thus as follows. An ombudsman:



• investigates complaints as a major part of its activity;


• treats complainants as bearers of rights;


• takes an objective view of the elements in dispute;


• is external to the organization(s) concerned.





Sections 37.4 and 37.5 put this definition to use in examining the place of ombudsmen in, respectively, administrative law and democratic governance.

37.4 Ombudsmen and Administrative Law

The aim of this section of the chapter is to identify questions and relationships that could be worth exploring in future research, particularly research focused on examining and explaining the consequences for administrative law of different patterns of institutional design. Section 37.4.1 locates the ombudsman as part of the landscape of domestic administrative law. Section 37.4.2 then moves to the international and supranational levels. Section 37.4.3 deals with the special case of human rights and national human rights institutions. Finally, Section 37.4.4 addresses the relationship between courts and ombudsmen.

37.4.1 Ombudsmen in Domestic Administrative Law: Scrutiny and Regulation

The definition proposed at the end of the previous section makes no reference to the distinction between public and private, which forms the basis of two of the dimensions of difference among ombudsmen identified in Section 37.3.1. The reason for this omission is that social, political, economic, and legal developments make it difficult to argue that there is any longer a clear separation between a public and a private sector (Kettl 2015; Etzioni 2017).

The elision of public and private has implications for the distinction between scrutiny (investigating and reporting on performance) and regulation (obliging and/or incentivizing changes in performance). That distinction was never conceptually watertight: effective regulation needs to be based on information obtained through effective scrutiny. Moreover, although the most direct regulatory instrument is the power to make legally binding decisions, investigating and reporting may also be used successfully as instruments to alter behaviour. Rather than focusing on scrutiny of public bodies as the key contribution of ombudsmen to administrative law, it is more fruitful to consider them as part of a range of institutions that both scrutinize and regulate a changing mixture of commercial, associative, and public service activities.

This range of institutions includes auditors, data protection authorities, information commissioners, equality bodies, and anti-corruption authorities. In some jurisdictions, and for some of these functions, the institution concerned is called ‘ombudsman’. Many of them are external and aim at objectivity. The extent to which investigating complaints forms a major part of their activity is variable. Few auditors, if any, have a significant role in investigating complaints. For the other institutions mentioned, the others the answer is less clear-cut. This way of looking at the domestic landscape might, however, reveal that there are more, rather than fewer, ombudsmen than mere nomenclature would suggest.

37.4.2 Administrative Law Beyond the National Level

Research involving a similar range of bodies and functions could also contribute to knowledge of global and regional administrative law. There are two main aspects to consider.

The first consists of the international and supranational involvements of domestic bodies that possess mixed scrutiny and regulatory powers. In the context of the EU, for example, one can point to the dense legal framework linking national data protection authorities, the European Data Protection Board and the European Data Protection Supervisor; the role of national bodies under the non-discrimination directives, as well as the informal European Network of Ombudsmen (Harlow and Rawlings 2007). National anti-corruption authorities for purposes of the Council of Europe’s Group of States Against Corruption (GRECO) include the Danish Ombudsman and many Asian institutions called ‘ombudsman’ have a specific anti-corruption mandate (Frahm 2013). Also relevant are international associations or organizations of domestic bodies of various kinds, such as the International Organization of Supreme Audit Institutions, the International Conference of Data Protection and Privacy Commissioners, the International Conference of Information Commissioners, and the International Ombudsman Institute. These organizations and networks have varying degrees of substance, but they are not merely travel opportunities for jaded bureaucrats.

The second aspect consists of arrangements at international or supra-national level that might usefully be compared to, or considered as, ombudsmen. The Independent Accountability Mechanisms (IAMs)11 examine complaints about social and environmental impacts of lending by international financial institutions such as the World Bank, the European Bank for Reconstruction and Development, and the International Finance Corporation (Mitzman 2010; Bignami 2016; van Putten 2017). Although they meet three of the criteria to be considered ombudsmen, the IAMs are established by the financial institutions themselves and are thus internal, not external, bodies. The implications of this status for their governance arrangements and capacity for resilience are a subject of concern for the IAMs themselves. In the case of the European Investment Bank (EIB), complainants who are dissatisfied by the outcome of an investigation by the EIB’s internal complaints mechanism have access to an ombudsman: the European Ombudsman (Diamandouros 2005; Hofmann and Ziller 2017). This arrangement is only possible because of the constitutional framework of the EU and none of the other IAMs operates within such a framework.

The same point is illustrated by the example of the Compliance Committee established under the Aarhus Convention,12 which considers and reports on complaints (coyly labelled ‘communications’) alleging failure by a State Party to fulfil its obligations.13 Like the European Ombudsman, the Committee is treaty-based. It deals, however, with complaints against the Parties to the Treaty, in contrast to the European Ombudsman whose mandate does not include Member State authorities because it is limited to the EU institutions, bodies, offices, and agencies.

37.4.3 Ombudsmen and Human Rights

With regard to human rights, it was mentioned earlier that ombudsman institutions established as part of a transition from authoritarian and totalitarian political regimes to democracy were often conceived as human rights defenders, in contrast to institutions whose rationale was the growth of the welfare and regulatory state. Subsequent developments, in particular the recognition of human rights as legal rights, and of social rights as human rights, elided the differences between these two rationales for ombudsmen. The European Ombudsman both exemplifies and promotes a tendency to convergence in the EU. In their English version, the relevant legal texts state that the European Ombudsman’s mandate is maladministration, but the institution itself interprets that term as including violation of human and fundamental rights, and successfully proposed that the Charter of Fundamental Rights of the European Union should include the right to good administration (European Ombudsman 2017). The European Ombudsman also contributed to shaping the Council of Europe’s position that good administration includes respect for human rights (Council of Europe 2003, 2013).

In parallel to, but separate from, the growth in numbers of ombudsmen, national human rights institutions (NHRIs) were established from the late 1970s onwards with the aim of promoting compliance by States Party with obligations under United Nations (UN) human rights instruments. As regards the institutional design of NHRIs, the ‘Paris Principles’14 contain two features that distinguish them from ombudsmen. The first is that giving an NHRI power to investigate and report on complaints concerning individual situations is optional for the State Party. The second is that the composition of an NHRI should ensure pluralist representation of the social forces of civil society.

In view of the overlap of competences, the UN takes account of both ombudsmen and NHRIs, as does the Council of Europe. Moreover, it is appropriate from both a practical and a scientific perspective to aim at a coherent account of the human rights architecture at national level (Reif 2000; Reif 2004). Some ombudsmen have applied for and received recognition as NHRIs.15 Nonetheless, the ‘ombudsman’ world and the ‘NHRI world’ retain distinct identities and even a degree of rivalry between them exists; for example, over the designation of national protective mechanisms for the purposes of the UN Optional Protocol to the Convention against Torture (OPCAT).16

37.4.4 The Relationship Between Courts and Ombudsmen

A number of specific questions may be asked about the relationship between the courts and an ombudsman in different jurisdictions. Does the ombudsman’s mandate include the judiciary? Conversely, what is the scope of judicial review of the ombudsman’s work? What powers, if any, does the ombudsman have to bring cases before a court, or to intervene in court proceedings?

While useful, answers to these questions would not in themselves deal with the more fundamental issue of how far ombudsmen constitute an alternative, or a complement to the judicial system, or both. An ombudsman may constitute an alternative route for individuals to secure justice (Creutzfeldt 2018). It would be a mistake to imagine, however, that the role of an ombudsman is to aim, as far as possible, to produce the same outcome as if the subject-matter of the complaint had been brought before a court.17 In particular, the who? and the what? of complaints to an ombudsman usually differ from criteria of standing and admissibility in judicial proceedings. Furthermore, ombudsman procedures provide opportunities for compromise and/or finding positive sum solutions that are different to those available through judicial proceedings. Finally, when an ombudsman takes an objective view of a complaint, the review criteria are not necessarily limited to those that a court would use.

As mentioned in Section 37.3.1, there are variations among ombudsmen in the extent to which they act in a systemic mode, as well as in an individual complaint-handling mode. It is important not to conflate a mode of action with the effects it produces. Court judgments in individual cases may have a systemic effect by changing behaviour for the future. The same is true of an ombudsman’s handling of individual cases. Equally, there can be no a priori guarantee that using the systemic mode of action will actually produce significant concrete effects. Despite these qualifications, one of the most important ways in which an ombudsman can complement the judicial system is through undertaking systemic actions, often using own-initiative investigations (Diez 2018; International Ombudsman Institute 2018). Once again, however, it is important to avoid conflation. The own-initiative power can be used for purposes other than systemic actions; for example, to try to protect the anonymity of a whistleblower, or to assist vulnerable groups of people who may find it difficult to complain. Conversely, ombudsmen may find ways to engage in systemic actions even if they do not have the power to investigate on their own initiative; for example by publishing guidance and statements of principle.18

The above points also apply as regards the control of discretion, especially discretionary power that arises de facto (i.e. from the limits of judicial review and of law as an instrument for steering behaviour) rather than de jure (i.e. from express legal provisions). As well as providing an accessible and inexpensive way for individuals to challenge decisions, an ombudsman can, for example, use the systemic mode of action to help ensure that discretion is confined and structured through rule-making, statements of policy, and dialogue with affected interests. Both these aspects of an ombudsman’s work can complement the role of the courts by helping to narrow the gap between ‘law in the books’ and ‘law in action’.

At this point, the elephant in the room cannot be ignored: the most important factor in determining the relationship between an ombudsman and the courts is whether the former’s view of the merits of a complaint is legally binding. In liberal democracies, the principle of the rule of law makes courts the ultimate arbiters of legality. In that setting, an ombudsman who makes legally binding decisions forms part of the machinery of justice, with a rank below the judicial hierarchy.

Without the power to make legally binding decisions, or other legal instruments (such as the power to prosecute) an ombudsman cannot be a mechanism for enforcement of the law. Nonetheless, if the overall political and constitutional environment is right, such an ombudsman may be effective in promoting compliance with legal rights and duties. What constitutes the ‘right’ environment is best examined as part of the relationship between the ombudsman and democracy.

37.5 Ombudsmen and Democracy

Although the ombudsman institution is not confined to democratic systems of government (Gilley 2010; Finkel 2012), the spread of the institution in its modern form is linked to democracy and to pressures for democratization. As already mentioned, one rationale for establishing ombudsmen was the growth of the welfare and regulatory powers of the state, which is linked to the widening of the franchise and the rise of mass political parties. The other main rationale saw the ombudsman institution as part of efforts (not always successful) to encourage and/or to consolidate a transition to democracy from authoritarian and totalitarian regimes. Although the main focus differed in the two cases (on the one hand, disputes related to housing, education, planning, etc., and on the other hand, violations of human, civil, and political rights) that is only another way of saying that the problems an ombudsman is asked to tackle depend on the context in which the institution functions.

In Section 37.4.1, it was suggested that the ombudsman should be seen as part of a range of institutions that combine scrutiny and regulatory functions. To explore the nature of the relationship between the ombudsman and democracy requires a narrowing of focus. Within the broad range of institutions mentioned above, the primary role of some ombudsmen, as well as of certain other bodies, is to help maintain the integrity of the governing institutions in a democratic system (Harden 2012). From this perspective, such ombudsmen form part of a network of ‘horizontal accountability’, in which organizations supervise other organizations between elections, in contrast to the ‘vertical’ accountability of government to voters that occurs when elections take place (O’Donnell 1998, 112–13, 119). An ombudsman of this kind therefore finds a natural home in the liberal version of democracy, as part of a system that places value not just on periodic free and fair elections, but also on constitutional checks and balances, individual rights, and the rule of law (Diamandouros 2006). In contrast, a purely majoritarian conception of democracy finds little or no use for such an ombudsman. Nor for that matter, would it implement inconvenient court decisions despite their being legally binding. In a nutshell; the rule of law is not a legal rule, but a social rule, shared by constitutional actors and, to a greater or lesser extent, public opinion generally.

As a mechanism of horizontal accountability, an ombudsman without the power to make legally binding decisions also depends on a social rule or principle conferring moral authority on the institution and thus also effectiveness. Where such a rule exists, the ombudsman both contributes to the formation of public opinion and depends on the force of public opinion to be effective. This circularity can be vicious or virtuous. An ineffective ombudsman tends to lose credibility and legitimacy in the eyes of the public, while an ombudsman who is seen as credible and legitimate by public opinion is likely to be effective. The term ‘liberal democracy’ covers a considerable variety of constitutional arrangements, within which there may be a number of possibilities to establish and maintain a virtuous circle. In some countries, a key element is to be found in a connection between the legislature and the ombudsman, in which the latter benefits from the political authority of the former, but without becoming its instrument.

A number of contemporary challenges for ombudsmen as institutions of horizontal accountability are evident. Governments in certain countries explicitly question the political and constitutional foundations of liberal democracy, deploying majoritarian arguments that make no space for horizontal accountability. Elsewhere, changes in the way that public opinion is formed and taken into account have weakened the authority of institutions that act as gatekeepers, filters, and sources of reliable information. In many countries, sections of the public no longer trust the mainstream media or experts. Furthermore, careful investigation and objective analysis are less exciting than leaks and whistleblowing. The rise of the internet and social media strengthens tendencies towards confirmation and desirability biases, leading people to seek out views that they already share and information to support those views (Tappin, van der Leer, and McKay 2017). These developments create a dilemma for ombudsmen. Should they compete for public attention in the new environment even if their message becomes distorted? Or should they stay in the background and risk losing the capacity to persuade public opinion that allows them to be effective?
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5 Literally, Advocate for Citizens’ Rights. The official English translation is Commissioner for Human Rights.
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13 See <https://www.unece.org/env/pp/cc.html>.
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18 See e.g. the Principles of Good Administration, Good Complaint Handling and Remedy produced by the UK Parliamentary and Health Service Ombudsman: <https://www.ombudsman.org.uk/about-us/our-principles>.
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38.1 Introduction

As the behaviour of institutions of public governance is controlled by administrative law, it may be said that administrative law regulates the relationships between ‘statute maker whose laws and regulations administrators owe a legal duty to faithfully implement and the citizens to whom administrators owe a legally correct procedural and substantive action’ (Shapiro 2001, 370–1). With regard to governance, certain sociological precepts, referred to as the principles of good governance, have been identified as key to the correct functioning of a democratic society (Graham, Amos, and Plumptre 2003).1 Solé notes that the principles of good governance are linked to the principles of good administration, postulating that, while the principles of good administration are applicable only to administrations, the principles of good governance are applicable to all government bodies (Solé 2011, 169). Public audit promotes good governance, encouraging the accountability, transparency, and integrity of government agencies (European Court of Auditors 2019, 9). Viewed as independent guardians of public finance and interest, supreme audit institutions (SAIs) are well situated to contribute to the management of public administration (Pierre and de Fine Licht 2007, 1). Despite this, their overall capacity to act as a check on administrative power continues to be under-appreciated (Dye and Stapenhurst 1998).

The term ‘SAI’ is used as an umbrella description of a variety of audit institutions in the European Union (EU) Member States and third countries, which together will be the focus of this chapter. Some SAIs in the EU are ‘courts’ (France, Greece), some are ‘offices’ (UK), some have a long tradition (Netherlands, Germany), others are more recent or were reinstalled after the fall of the Eastern European communist regimes after 1989.2 The EU acts as an international norm-setter and the ability of the EU to export economic, political, and governance standards internationally is among the Union’s most important powers. As such, EU standards and practices regarding audit and good governance are key factors in any global understanding of the role of audit in controlling administrative power (Laïdi 2008, 65). This chapter will use the example of SAIs in the EU as a point of entry into broader reflections about the comparative relationship of SAIs to administrative law more generally in light of emergent international standards for such institutions.

In his theory of the ‘audit society’, Power (1999) posits that audits produce public comfort without any real governance impact for society, arguing that the demands placed upon public audit sit uneasily with the operational capabilities of SAIs. This chapter will, however, demonstrate that rather than carrying little real impact, public audit institutions reinforce a society’s legal, institutional, and financial frameworks, acting as a potential deterrent against administrative overstep (Dye and Stapenhurst 1998; Brenninkmeijer and Van Gelder 2018). Audit and administrative law are linked both in their substantive rules, and in their role of upholding government legitimacy through accountability (Brenninkmeijer 2017, 344). The principles of legal certainty, legitimate expectation, and the rule of law are among the general principles of EU law drawn from the common constitutional traditions of the EU Member States, which promote good administration and transparency of EU institutions.3 The accession of new Member States to the EU is contingent upon the stability of institutions guaranteeing democracy, the rule of law, human rights, and respect for and protection of minorities.4 A democratic parliamentary system, independent judicial courts, ombudsmen, and independent audit are thus the defining characteristics of EU Member States (Brenninkmeijer and van Gelder 2018). Audit is a general constitutional safeguard, and adds to public trust and trust of Member States in each other and plays a central function in ensuring the efficacy of these principles (Lenaerts and Brenninkmeijer 2016, 815). The purpose of this chapter is to provide a comparative account of the role played by SAIs from across the EU, and the European Court of Auditors (ECA) in controlling administrative power, demonstrating how audit can encourage good administrative practice and good governance by promoting administrative accountability.

38.2 Methodology

There is little comparative literature available on public audit. Even the link between audit and administrative law as such has not often been explored (Brenninkmeijer 2017). To a large extent—and from a historical perspective—audit is especially related to financial control, based upon the audit discipline in the private sector in which auditors sign off on the accounts of companies. There are two important links between public audit and administrative law. First, public audit is part of the democratic system in modern societies, insofar as the outcome of audit can offer relevant input to Parliament in controlling the executive power. In a different way to courts or ombudsmen, auditors are concerned with the legality (and regularity) of government action (Brenninkmeijer and van Gelder 2018). Court decisions are legally binding, auditors report in a non-binding way to the democratic forum via Parliament to the public. Second, auditors can report on whether the administration offers value for money in the sense that the public services and projects serve efficiency, effectiveness, and economy. More generally they investigate whether the government did what it was reasonably expected to do. Thus, the evolution of public audit from being solely concerned with financial and compliance audits to conducting audits on the performance of governance has precipitated increased attention being paid to the role of public audit in controlling the abuse of administrative discretion.

This chapter will explore how audit serves to build trust in the relationship between the governed and the government, mitigating the principal–agent problem.5 In preparing this chapter, the authors have engaged in regular correspondence with SAIs from across the EU, gauging their effect on the administrative process. In so doing, the authors sent open-answer surveys to the SAIs of the EU Member States. The SAIs were notified that the information collected in these surveys was for academic use, and were encouraged via open-format responses to determine the level of detail and type of information they felt best represented their institutional structures. These surveys were issued in March 2018, and responses were received by June 2018. Eighteen SAIs responded with completed surveys, and two with partial responses. The eight non-respondents cited a lack of resources and time as reasons for their non-completion.6 The surveys focused on key areas identified by the International Organisation of SAIs (INTOSAI) guidelines for public audit as central to effective public audit,7 including: the strategy and mission of the SAIs; their organizational and legal basis; the appointment, dismissal, term length, and renewability of their members; the independence, accountability, and ethical standards of their staff; their audit remits; the reporting and dissemination of their audit work; the implementation and follow-up of their audit findings; and their relationships with other audit bodies. In keeping with the spirit of the survey’s open-answer format, an additional field was left for any comments the SAIs may have had on the survey process or any additional information they wished to provide.

Reference will be made to the design and functioning of the European Court of Auditors (ECA), in its role as the SAI of the European Union. Given the nature of the relationship between administrative bodies of the EU and those of the Member States, it is appropriate that the ECA be examined alongside its national counterparts. This chapter will use the survey answers received, comparing them to the good governance principles of accountability, transparency, rule of law, and clear strategy (Kim 2010, 272–3). Reference will be made to the foundational texts of public audit as well as key administrative law texts, and socio-political scholarship on trust and governance, in order to demonstrate the role of audit in controlling administrative power and building societal trust.

38.3 Trust

Public audit is centrally concerned with mitigating the agency problem between citizens and government institutions (Lapsley and Lonsdale 2010, 74; Schelker 2008, 39–40). The principal–agent problem is a social phenomenon, which occurs where principals (here—the citizens) and agents (here—the government) have asymmetric information and divergent interests, leading to situations where the principal cannot ensure that the agent acts in their best interest. Administrative law represents the set of rules governing the principal–agent relationship between the citizenry (the principal) and their government (the agent). The principal agrees to be governed by the agent, according to the values and norms of society, with the agent being accountable to the principal according to the general principals and rules of administrative law. Furthermore, in the context of European integration, the Member States are principals and the institutions are agents. Under a functionalist approach, this relationship occurs so as to minimize the cost of pursuing policies in areas of mutual interest.8 This problem is especially likely to arise in situations where the availability of information to the principal is particularly low, or where the performance of the agent’s duties is costly or difficult. The principal–agent problem decreases the trust between the two parties, leading to a breakdown of the relationship. Key to the mitigation of the principal–agent problem is the availability of reliable information to both parties. Cane (1992, 277) states that, ‘it is extremely difficult to exercise control…over government without accurate information about what public authorities are doing’. Furthermore, according to Pollack (1997, 103), ‘(i)n a context of collective action under imperfect information, agent institutions can monitor compliance and can provide such information to all participants, in effect “painting scarlet letters” on transgressors’. Such action by public oversight bodies such as SAIs assuages the mistrust of principals in their agents.

As such, accountability is a fundamental basis of trust and administrative legitimacy in a democratic society. Kim (2010) notes a tripartite relationship between good governance, governability, and trust. Accordingly, good governance will increase the trust a population holds in its government, increasing perceived legitimacy of administrative acts and thus the governability and the compliance of a populace with the rules of a given society (Kim 2010).

Good governance is an essential concept in the study of public administration and is central to the corrective role of government (Agere 2001, 2–5). Trust is central to the legitimacy of the governmental principal-agent relationship. Agere argues that, without a sufficient degree of adherence to the principles of good governance, public projects are doomed to inefficacy, leading to dissatisfaction with government and the breakdown of societal trust (Agere 2001, 2–5). Trust is essential in promoting economic investment, encouraging compliance with societal rules and regulations, and in upholding the perception of citizens that they are being governed in a fair, open, and effective way. Governmental trust promotes societal cohesion, encouraging compliance on the part of citizens with the rules and norms of their society. Good governance discourages voter apathy, declining civil participation, and poor economic performance, which are symptomatic of declining governmental trust (Kim 2010, 274). Low levels of governmental trust are the corollary to lower levels of compliance with national laws in fields ranging from tax avoidance, to alcohol smuggling in Sweden, and compliance with obligations concerning the census in the US (Scholz and Lubell 1998, 412; Dalton 2007, 168–9; as per Marien and Hooghe 2011, 271). The effects of mistrust demonstrate the importance of accountability as validating the governmental principal–agent relationship. Accordingly, public audit is indispensable in controlling administrative power and bolstering societal cohesion.

38.3.1 Trust and Public Audit

Governmental trust is rooted in the confidence of individuals in the cohesion of their society (societal trust), and in the coalescence between faith in the governing system, and in the efficacy of the individual institutions of government (political/governmental trust) (Organisation for Economic Cooperation and Development 2013). Kim (2010, 274) echoes this distinction in the assertion that trust in government relies upon macro-level trust in its integrity and transparency, and institutional trust in a government’s administration, judiciary, legislature, and electoral process. Institutional trust is ensured by legal accountability, whereby governmental and administrative acts are judged according to impersonal and transparent legal standards in the courts via judicial review (Okitsu 2015, 104–7). Conversely, macro-level trust is encouraged via political-administrative accountability, with a chain of accountability existing between the bureaucracy and the citizen via Parliament, relying upon the availability of information to parliamentarians and the public.

Accountability in modern democratic systems is served in a variety of ways, with the separation of powers promoting the accountability of each branch of government to the others. Accountability is also served through the electoral system, whereby the conduct of democratic representatives is judged by their electorate. Administrations may be held to account through judicial review. Judicial review allows the judiciary to verify that administrative actions are reasonable, are not ultra vires, and do not abuse administrative discretion. As such, judicial review promotes the legal accountability of administration by encouraging conformity with the rule of law principles of legality and legal certainty (Okitsu 2015, 106–7). Judicial review is an important tool in controlling administrative power, but may be said to be undemocratic in its reliance on the courts rather than the legislature and is thus only part of the accountability puzzle (Waldron 2011).

Audit facilitates the accountability of administrations to Parliament by increasing the availability of information about the actions of the former to the latter. Audit decreases the information asymmetry between government and the people, which in turn increases the likelihood that poor governance will be punished at the ballot box. Public audit is centrally concerned with governmental trust, and the principles of sound public audit are key tools in building trust (Brenninkmeijer, Moonen, Debets, and Hock 2018). Van Theil and Leeuw (2002, 267) identify the role of audit as giving citizens, ‘grounds for having confidence in the legitimacy, honesty and responsibility of government’. Key to this is the perception of public audit as an independent, fair, and proportionate institution. Where public audit enjoys institutional trust, it encourages accountability and transparency on the part of public administration, ensuring—via financial and compliance audits—that government money is legally and regularly spent, and—in performance audits—that the projects upon which money is spent are effective (Kim 2010).

Accountability and transparency encourage governmental and administrative compliance with the principles of good governance, promoting governmental trust, and increasing governability. However, where public audit highlights the inadequacy of administrative services, uncovers corruption, or exposes evidence of public mismanagement, it can equally cause a decline in public trust towards government (Kim 2010). It is this facet of public audit that is most effective in encouraging compliance by public administration with the broader principles of good governance and administrative law, as non-compliance with these principles may impair the governmental principal–agent relationship or carry democratic repercussions.

38.3.2 Trust and Good Governance

As mentioned earlier, institutional trust is built upon the principles of good governance, which include accountability, transparency, rule of law, efficiency, and a clear strategy and mission (Kim 2010). These principles are integrated into the International Standards of Supreme Audit Institutions (ISSAI) set forth by INTOSAI, which has operated as a UN umbrella organization for the external government audit community for over fifty years (INTOSAI 2018). INTOSAI standards are non-binding ‘best practice’ consensuses among SAIs (Azuma 2008, 83), with The Lima Declaration containing the founding principles of public audit (Weber 2017).9 It, together with the Prerequisites for the Functioning of Supreme Audit Institutions,10 aligns good governance principles with the precepts for an effective SAI. The lack of a common model of SAIs, administrative framework, or socio-political environment in which SAIs operate mean each SAI must judge the extent to which the standards are compatible with achieving its mandate. These institutional divergences explain the variance in the success of the national SAIs s in promoting good governance and governmental trust.

38.3.3 Accountability

Caranta identifies a two-step framework, under which governments may claim legitimacy, relying upon democratic participation and accountability (Caranta 2011, 175). The two factors in this legitimacy framework are input legitimacy and output legitimacy, with the former focusing on the involvement of citizens in the governmental process, and the latter on the ability of the government to serve the interests of the governed. This distinction between government by the people and government for the people is extremely helpful when examining frameworks of democratic legitimacy. Output legitimacy relies upon the foundational good governance principle of accountability. Accountability can be understood as ‘a relationship between an actor and a forum, in which the actor has the obligation to explain and justify his or her conduct, the forum can pose questions and pass judgment, and the actor might face consequences’ (Bovens 2007, 450; as per Busuioc 2013, 46). Governmental accountability is a process whereby various governmental branches or agencies acknowledge and assume the responsibility for their actions. If accountability is found to be weak, it is either because of poorly defined ethical standards of public service, weak administrative and financial systems, or ineffective watchdog agencies.

Public audit promotes administrative accountability towards the legislature and the public, exposing cases of administrative failures and mismanagement and providing information to the public as to how the government is administered. The auditing of government and public sector entities by SAIs has a positive impact on trust in society because it focuses the minds of the custodians of public resources on how well they use those resources.11 Public audit enables elected representatives to discharge their responsibilities by responding to audit findings and recommendations and taking appropriate corrective actions and holding accountable those who implement their decisions—completing the cycle of accountability.12

Underpinning this cycle of accountability are SAIs’ legal and reporting frameworks, organizational structures, strategies, and procedures.13 Several ‘boxes’ ought to be ticked by a SAIs to render it fit to perform an accountability check on other institutions. These include: having clear guiding legislation and regulations covering audit authority, appointment, and dismissal of members of the institution, financial management, reporting, and oversight standards, and a balance between public access to information and confidentiality of audit evidence; publicizing their mandate, responsibilities, mission, and strategy; adopting objective and transparent standards, processes, and methods; and making use of external and independent advice.14 All surveyed institutions strive to comply with, and acknowledge the importance of, the INTOSAI standards, and as such the question is not whether SAIs tick these boxes, but to what degree and in what form they do so, having regard to the institutional model that they follow (European Court of Auditors 2019, 25).

Of the SAIs surveyed, twelve reported working closely with, though independently of, their national parliaments, reporting directly to their parliaments or to parliamentary committees.15 This promotes the accountability of administrative and governmental bodies to the members of Parliament, increasing accountability of government towards the citizen. The Danish and Irish SAIs submit their reports to public accounts committees (PACs), which comment upon the reports before forwarding them to parliament. The Greek, Portuguese, Czech, and Dutch SAIs report enjoying complete independence from both the legislative and executive branches of government, preserving the political independence of the SAIs to the greatest degree possible. Each of these SAIs produce annual reports for their national parliaments on the annual declarations of financial statements issued by the government, while otherwise being constitutionally free from interference in the selection of their audit tasks. This model further promotes legal certainty, legality, and thus the legal accountability of administrations (Okitsu 2015, 106–7).

A key issue of accountability is how the public auditor itself is scrutinized (Kim 2010). A key concern here is the prevention of the infinite audit regression identified by Blume and Voigt (2011, 217), whereby auditors are subject to other auditors who in turn are subject to other auditors. In some institutional systems, the SAIs are subject to audits by private auditors, producing public audits of SAI actions for Member State parliaments. Such an arrangement is prevalent in eight of the states examined,16 and promotes the accountability of the SAIs to the people via Parliament. The Latvian and Dutch SAIs are subject only to financial audits, which are carried out by independent private auditors, thus preserving their operational independence, while promoting fiscal responsibility. The Lithuanian and the Czech SAIs have dedicated internal audit services, while the Finnish Parliament’s auditors audit the finances of the Finnish SAI. These systems are beneficial as they keep the oversight of governmental power in the hands of the public representatives, however such systems may reduce the operational independence of SAIs from other administrative or governmental bodies.

Several SAIs were subject to no external audits. Among these were the Greek, Cypriot, Spanish, and Austrian SAIs. However, aside from the Hellenic Court of Auditors, each of these SAIs was subject to peer reviews from other SAIs, with the recommendations from these peer review processes having been implemented.17 Freedom from external audit reduces institutional accountability, which in turn may have a negative impact on trust in the audit institutions and processes, decreasing the ability of the SAIs to effectively police other administrative bodies.

38.3.4 Transparency

Public reporting and the availability of information are means of making the activities of governments visible to the general public and promoting democratic values.18 Transparency ensures that information on the audit process and results are public, bolstering governmental accountability, with information determining responsibility for failure, incompetence, or deceit (Dye and Stapenhurst 1998). Transparency ensures public audits are effective (ibid). Out of twenty SAIs surveyed, ten mention the term ‘transparency’, and seven explicitly list transparency as one of the principles upon which they operate, or a principle which they promote.19 Transparency is multifaceted requiring that SAIs make their internal operations and processes public and requiring SAIs investigate and publicise the activities of their auditees.

According to The Lima Declaration, the SAIs shall be empowered and required to report and publish their findings. There is no single method to fulfil this requirement, however submitting a report to Parliament, publishing and distributing it amongst, offering briefings on it, and engaging with the press may help this requirement be met.20 Not only does this ensure extensive distribution and discussion, and enhance opportunities for enforcing the findings—a key tenant of outward transparency—but this also makes visible the work and the operations of the SAI, illustrating the inward transparency.21

The objectivity of the audit processes and the existence of a predetermined set of audit standards are key to a transparent SAI (Okitsu 2015, 106–7). An SAI achieves objectivity based on sufficient and appropriate evidence, collected based on predefined, publicly accessible, standards, leading to comprehensive analysis and well-founded recommendations.22 Criteria ought to be drawn from laws, regulations, standards, and sound principles or best practices, and must be made available to the auditees.23 SAIs should obtain timely, unfettered, direct, and free access to all the necessary documents and information, for the proper discharge of their statutory responsibilities, so as to promote their efficacy as well as the objectivity of their findings.24 For instance, where the right of access is constitutionally guaranteed,25 it may even overrule official secrecy obligations.26 Notwithstanding the potential requirements to provide prior notice to the audited entity, access to restricted information shall be provided for examination to SAIs in the discharge of their duties, with case-by-case reviews of the information provided being permissible.

The relationship between an SAI and the auditee is governed in a variety of ways. For example, where differences arise between the Austrian SAI and the auditee on the interpretation of legal provisions governing its competences, the Austrian Constitutional Court provides judgment, while in Estonia, the special committee of the Parliament acts as a mediator on disagreements between the parties. In countries such as Greece, Portugal, and Spain, where SAIs follow a ‘court model’, refusal to cooperate on granting the SAI access to relevant documentation is a disciplinary offence. This is important during an audit, allowing an SAI to draw objective and informed conclusions as well as a selection of an audit area and in understanding financial standing of the government.27

A process whereby an SAI provides an opportunity for interested parties to regularly contribute further to the audit process strengthens trust between SAIs and the public. The Belgian Court of Audit chooses its thematic audits based on a number of public criteria such as regular risk analyses, the interest of the legislative assemblies, and the availability of its resources. In Malta the audit programme is based on a set of criteria which include emerging issues, social and financial materiality, and media interest. The Czech SAI takes into consideration proposals from citizens. In Lithuania, the planning process starts with the stakeholder survey addressed to the President, the government, ministries, and NGOs. Citizens provide proposals for the work programme via National Audit Office of Lithuania’s website. Furthermore, in the Netherlands, the audit programme is considered a living document, which is amended three times a year, allowing the Dutch Court of Audit flexibility to address current events.

Reporting plays a critical role in ensuring SAI transparency. There must be a right and obligation to report, as well as the freedom to decide the content and timing of audit reports with the legislation specifying only the minimum audit reporting requirements.28 SAIs ought not only to report on the activities of their auditees, but equally on their own performance. They should be subject to independent external scrutiny, including external audit of their operations, and make available these reports.29 In Cyprus, the Audit Office has voluntarily pursued a number of actions to evaluate and improve its performance and the transparency of its operations, including a self-assessment to assess the degree of compliance with INTOSAI standards, peer review carried out by the UK National Audit Office, as well as publishing and including reports of the external auditors in its annual report. Thus, reporting forms a foundation of the relationship between an SAI and its Parliament, adding value to the findings of the SAI, and increasing the impact of its audits by encouraging public scrutiny and follow up. This helps SAIs to look forward, identify where improvements can be made, promotes good practice, and requires SAI reports to be relevant, objective and timely (Organisation for Economic Cooperation and Development 2017).

A further reporting requirement is that the reports be publicly available, which is best achieved through the engagement of SAIs with the media, and through their use of social media tools. According to ISSAI’s Value and Benefits of Supreme Audit Institutions, SAIs should interact appropriately with the media in order to facilitate communication with citizens. Media can play an important role in enhancing impact and raising parliamentary and public awareness of audit reports. As per Blume and Voigt (2011), ‘published reports which are nowhere reported in the mass media are conjectured to be less likely to induce change in the behaviour of bureaucrats’. Appropriate interaction with the media can therefore contribute to the correct functioning of accountability systems, by conveying essential audit findings, and by strengthening public support, thus gaining greater parliamentary confidence (Organisation for Economic Cooperation and Development 2017). For instance, the Bulgarian National Audit Office publishes all audit reports and other relevant information on their official website, utilizing social networks in order to reach a wider audience. In Lithuania, the National Audit Office of Lithuania maintains a Facebook account, which allows the public to ask questions or turn for assistance.

Transparency is further promoted through the availability of SAI strategies and mission statements, which outline the purposes and whose interests the SAIs serve. Should an SAI seek to improve its capacity to curb corruption, it must first clarify its mission statement regarding its role as a catalyst in combating corruption (Vinod 1996; as per Dye and Stapenhurst 1998). SAI missions are therefore not purely a matter of objective differences in their constitutional tasks and formal positions, but are also declarative in the types of expressions chosen when describing goals; what beneficiaries are listed and with what clarity, and what interests are covered by these missions (Pollitt and Summa 1997, 313).

38.3.5 Rule of Law

As previously noted, transparency serves accountability, and accountability is key to governmental trust. Both of these good governance principles take on increased relevance when examined against the backdrop of European integration. As will be demonstrated in the following section, these principles are central to the rule of law, which is a key precept of EU membership.30 According to the European Commission (2014), respect for the rule of law is a common constitutional value of the EU Member States, serving as the ‘backbone of any modern constitutional democracy’.31 The Commission (2014) states that the rule of law regulates the exercise of public power, and is central to the role of public audit in controlling administrative power and in mitigating the principal–agent problem. The ECA is one of the guarantors of the rule of law in the EU, together with the Court of Justice of the European Union (CJEU) and the European Ombudsman (Brenninkmeijer and van Gelder 2018, 151). The work of these three institutions differs insofar as their standards and mandates are specific to each individual office, with the three institutions coming together to provide a comprehensive system for the protection of the rule of law in the EU (Brenninkmeijer and van Gelder 2018, 165).

The European Commission identifies six principles of the rule of law. These include: the principle of legality, which substantively entails respect for transparency, accountability, democracy, and pluralism; the principle of legal certainty, a key precept of administrative law requiring that legal rules be clearly formulated and that their implementation be predictable and not subject to retrospective modification; the control of the arbitrary use of executive power;32 the principle of independent judicial review; the principle of fair trial; the separation of powers; and finally the principle of equal treatment before the law.33 According to ISSAI 20, ‘(t)he rule of law and democracy are essential foundations for independent and accountable government auditing and serve as the pillars on which the Lima Declaration is founded. Independence, accountability and transparency of SAIs are essential prerequisites in a democracy based on the rule of law and enable SAIs to lead by example and enhance their credibility’.34

The fundamental principles of the rule of law are often contained within the ethical codes followed by the SAI staff. The Belgian, Bulgarian, Czech, Estonian, Greek, Latvian, Lithuanian, and Maltese SAIs each have individual ethical codes, highlighting professional values such as independence, impartiality, and integrity. Breaches of these codes carry disciplinary punishments ranging in severity from warnings to dismissal. Finnish and Irish SAI staff are bound not by internal ethical codes, but by legislation governing the behaviour of civil servants generally. The Cypriot SAI has an internal ethics policy; however, as this policy carries no disciplinary sanctions, public service legislation is used to define potential disciplinary action for ethical breaches.

Conversely, the remaining SAIs reported making direct use of ISSAI 30 on Ethical Standards in Audit in the formulation of their ethical codes. This represents a homogenization of the accepted ethical standards for public auditors. Furthermore, the Irish, Estonian, and Dutch SAIs report promoting the continued professional development and education of their staff as a means of enhancing their ethical conduct and technical competence. Public audit ensures respect for many of these principles, especially those of legality and the control of arbitrary exercise of executive power.

38.4 The European Court of Auditors

The SAIs of the EU Member States are key players in the promotion of good governance and the rule of law (European Court of Auditors 2019, 24). However, at the European level, pooled sovereignty was not matched with collective responsibility for EU administrative action until recently (Peterson 1997; as per Laffan 2003, 763). As such, an accountability gap existed, whereby EU administrative actions were not accorded the requisite audit oversight (Brenninkmeijer and Van Gelder 2017, 305). Created in 1977, the European Court of Auditors (hereinafter ‘the Court’ or ‘ECA’) works closely with Member State SAIs and international organizations such as INTOSAI, to audit the spending of the European Budget.35 The ECA conducts financial audits, ensuring that the accounts of the EU are correct; compliance audits, ensuring that EU money is spent legally; and performance audits, which examine the efficacy of EU programmes.36 The development of the ECA into an EU institution following the Treaty of Maastricht in 1993, and the extension of its audit remit following the Treaty of Amsterdam in 1999, has allowed public audit to play an increasingly important role in the democratization of the European project; fostering systemic legitimacy, promoting structures and processes of accountability at the EU level, and legitimizing the actions of the EU (Laffan 2003, 763).

The ECA acts as the SAI for EU bodies. Its primary auditee is the European Commission, and it reports to the European Parliament and Council of Ministers. According to the ECA mission statement, ‘the ECA contributes to improving EU financial management, promotes accountability and transparency, and acts as the independent guardian of the financial interests of the citizens of the Union’ (European Court of Auditors 2018). In fulfilling this mission, the ECA promotes trust and the rule of law. According to the ECA, ‘(p)eople need to be able to see that the EU acts with integrity, applies the rule of law, spends taxpayers’ money carefully, is clear about its objectives and achieves the results that it has promised’ (European Court of Auditors 2017). The ECA is well situated to mollify the ‘existential threat to the EU’ posed by the distance between, and asymmetric information available to, the EU institutions and the citizen (ibid).

The ECA provides the European Parliament with a yearly ‘Statement of Assurance’, which is published in its annual reports.37 This statement certifies the legality and regularity of the spending of the EU budget and is based upon financial and compliance audits of a random sample of EU transactions which are used to calculate an ‘error rate’ representing the number of EU transactions which were not deemed to be regular or legal. The error rate in the Statement of Assurances provides basis upon which the ECA determines whether to sign off on the Commission’s spending. The Statement of Assurances makes the EU agencies and administrations accountable to the European Parliament. The ECA also publishes performance audits and specific annual reports, with the former examining the quality of EU spending, and the latter auditing the yearly expenditure of the EU agencies and decentralized bodies. In compiling these audit reports the ECA liaises with Member States SAIs, with mutual trust and respect for independence, and follows INTOSAI best practices.38

Concerning the independence of the ECA, court members are appointed for renewable six-year terms by the European Council, after consultation with the European Parliament, having been selected from a list drawn up by the Member States.39 Members are required to be completely independent of outside influence,40 and are subject to removal only by the CJEU acting in response to a request from the ECA.41 The ECA works closely with the European Parliament, however it is an independent European institution with the same legal standing as the other institutions. The Court’s accounts are subject to an annual external private audit, and its members and staff are subject to the jurisdiction of the EU anti-fraud agency OLAF, hence promoting the publics institutional trust in the ECA and the wider audit process as a whole.

The ECA is required to conduct annual financial and compliance reports based on samples of the EU spending, which is to be forwarded to all EU institutions.42 The ECA may also choose to carry out and publish performance audits of European projects as well as landscape reviews and background papers. These promote the transparency of the Union, by showing whether EU programmes are effective, by clarifying the nature of EU decisions, and by providing background information relevant to the audit tasks of the Court. In recent years, the ECA has taken increased steps to promote transparency at the EU level (European Court of Auditors 2017). All ECA reports are publicly available via its website (European Court of Auditors 2019). The ECA has sought to ensure that its audits are relevant, objective and timely (Organisation for Economic Cooperation and Development 2017).43 The ECA now makes use of social media in publicising its activities,44 and runs stakeholder meetings with its auditees and relevant actors in the fields audited. The ECA organizes public conferences on a range of EU and audit related issues. Thus, the ECA acts in a transparent manner, holding EU institutions to account over their spending and performance.

While there are still steps to be taken to increase citizen understanding of the functions of the ECA and engagement with its materials, the ECA acts as a trust promoting institution. The transparency of its audit process helps to promote both institutional and governmental trust and to hold EU administration responsible for their actions, spending and performance (European Court of Auditors 2017; Brenninkmeijer 2017; Brenninkmeijer and van Gelder 2018). This examination of the oversight role played by public audit is highly instructive when scrutinizing the accountability framework existent in the EU and its Member States.

38.5 Conclusion

Public audit is a key part of the democratic system in the Member States of the EU, acting as a partner to courts and ombudsmen (Brenninkmeijer and van Gelder 2018). The EU governance landscape is influential internationally, with EU bodies and Member States setting norms which influence international practice in the promotion of good governance (Laïdi 2008, 47–8). Audit is especially relevant in the promotion of good governance as SAIs can, through performance audits, report on the effectiveness of public programmes. As demonstrated above, public audit bodies may exist in a variety of models, with distinct obligations and powers. These differences are symptomatic of the individual audit cultures and histories in the states examined. While some models may increase the independence of an SAI or the availability of its reports, so long as the precepts laid out in the ISSAI guidelines are followed closely, public audit can be decisive in promoting good governance and controlling the power of administrations.

Moreover, the promotion of good governance values such as transparency and accountability through the practice of audit help to increase the knowledge of the public of the rule-making process. This is especially important given the complicated nature of EU rule-making and enforcement. Audit may push the process of governance to become more participatory for the average citizen by reducing information asymmetries between administrators and the electorate. Given the many stakeholders taking part in the EU decision-making process, the provision to the populace of this information is crucial, holding accountable those who are responsible for poor administrative practice. SAIs, when independent of interference from other branches of government, are uniquely suited to contribute to the promotion of good governance. This is due to the objectivity of the audit process and the application of ISSAI standards allowing audit to serve as a powerful check on administrative power. A strong audit function is important in promoting the foundational principles of the EU and preserving European integration. Public auditors are key players in the oversight of the administration across the EU, hence safeguarding the democratic nature of the Union.
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Chapter 39

Criminal and Civil Liability


Duncan Fairgrieve



39.1 Introduction

The liability of the state is a fertile area for comparative law scholarship. Despite the great differences in constitutional context, administrative law, and procedure, all legal systems have had to address the issue of when compensation should be provided to citizens who have been negatively affected by the activities of the administration. There are a great variety of circumstances in which such loss can occur, from, on the one hand, legislative acts or unlawful administrative decisions to, on the other hand, everyday activities of officials such as driving vehicles. In so doing, the courts have to take account of the sensitive balance to be drawn, as was expressed in the seminal case of the French Tribunal des conflits, l’arrêt blanco, between the weighing of public interest versus private rights.

Whilst it is not possible in this short piece to cover exhaustively the issues and themes arising from state liability from a comparative perspective, an overview of the historical and modern approaches in a variety of jurisdictions will be given, followed by consideration of some of the salient issues arising out of this complex area of the law. An addendum will then be provided examining the issue of the criminal liability of the state. Particular focus will be given to the current state of the existing scholarship on this topic, as well as identifying fruitful themes for future research.

39.2 The State of Scholarship

Whilst the study of the criminal liability of the state is a relatively recent phenomenon, the issue of damages liability of the state is of much longer heritage, as is the accompanying scholarly analysis. Whilst, as shall be seen below, historical and contextual influences vary greatly, the scholarly study of this area in many jurisdictions dates predominantly from the post-Second World War period.

The domestic literature on state liability is too extensive to be presented exhaustively (Fairgrieve and Squires 2019). It is however striking how many studies of the topic have been of a comparative law nature, and it is appropriate within the context of the current chapter to say a word about this comparative law literature.

One of the earliest treatments of the topic was Harry Street’s elegantly written Governmental Liability: A Comparative Study (Cambridge University Press, 1953). This book was published by Cambridge University Press as part of the Cambridge Studies in International and Comparative Law series, and provides a comparative law study of governmental liability in the US, Europe, and the Commonwealth. The book covers liability in tort and contract as well as unjust enrichment and expropriation. Whilst the exposition of the modern position is of course now somewhat dated, there is an important historical section, setting out the historical evolution across a variety of jurisdictions, including civil law countries such as France and Germany.

The pioneering work of Carol Harlow on governmental liability has also taken a comparative law perspective on this topic, notably comparing English law with French and European law. Her research work in this field commenced with her doctoral thesis in 1979, entitled Administrative Liability: A Comparative Study of French and English Law (1979). This was also the genesis for her shorter book, Compensation and Government Torts published in 1982. Over a long and distinguished academic career, she has continued to work on this theme, including the Clarendon Law lectures in 2004 entitled State Liability: Tort Law and Beyond.

Other comparative treatment of this theme from a civil law–common law perspective followed, including the short and provocatively framed—as well as influential—book piloted by Professor Basil Markesinis, Tortious Liability of Statutory Bodies: A Comparative and Economic Analysis of Five English Cases (1999), the emergence of various collections of conference proceedings (Bell and Bradley 1991), or edited compilations (Antoine and Olson 2016), and the current author’s State Liability in Tort: A Comparative Law Study published in 2003.

Amongst the extensive commonwealth literature on the topic, one finds Hogg’s Liability of the Crown, first published in 1989 and now in its fourth edition (2011). Another comparative law treatment a related topic is also illustrated by Chamberlain’s book on the much-neglected tort of misfeasance in public office (Chamberlain 2016).

39.3 Historical Dimension: Evolution over Time

In many systems, the early period of state liability is dominated by the question of the immunity of the monarch/or head of state, commonly encapsulated by the much-cited maxim ‘the King can do no wrong’. In France, reference is thus made to ‘le Roi ne peut mal faire’ as reflecting the principle of irresponsabilité or immunity of the monarch prevailing throughout the ancien régime. In England, it was also argued that this maxim resulted in the immunity of the Crown for torts against its subjects (Robinson 1925; McMillan Bell 1948). Other countries reflect this approach, despite differing constitutional traditions. In Denmark, the starting point was that ‘criticism of the King was inconceivable and since there was no distinction between the King and the State, it followed that there could be no liability of the State’ (Ulfbeck 2016, 106). In Israel, prior to 1952, the Civil Wrong Ordinance, which is said to have been based upon the aforementioned maxim, prevented actions against the state with respect of any civil wrong (Gilead 2016, 227). Similarly, in the US, until the Federal Tort Claims Act in 1946, governmental immunity was the default position, with scholars tracing this back to the notion of sovereign immunity underpinned by similar considerations (Borchard 1924). In many cases, the position is intricately linked to the constitutional history of the countries in question. As regards countries in South America, one recent study has shown that the initial position of immunity underpinned by ‘la real audiencia y el absolutism monarquico’, was slowly whittled away after the nineteenth-century independence movements primarily through the case law (Sierra Cadena 2012, 251–4). In Russia, the ability to claim damages against the state is a relatively recent phenomenon (Belevitch et al 2016).

It should however be noted that the principle of the immunity of the monarch/head of state was not an absolute one. There were some exceptions, and thus examples can be found even at an early period of cases where monetary redress was obtained against the central authorities, in particular for property-based wrongs (Street 1953, 1–2).

39.4 Overview of Modern Approach to this Issue

The modern approach to state liability varies greatly across the different jurisdictions. At the outset, one could contrast, in terms of the rules relating to public authority liability, England and France as sitting at opposite ends of the spectrum of possibilities with very different models of state liability. From a procedural point of view, the two systems diverge greatly. In France, autonomous rules of governmental liability have been created by the administrative courts, whereas in England the ordinary courts have applied the rules of tort law to claims against public bodies. In substantive law terms, these two systems appear very different as well. The French system has a broad regime of administrative liability premised upon a general theory of damages for wrongful administrative acts, which is supplemented by a detailed series of heads of no-fault liability. This is contrasted with public authority liability in English law which has traditionally been marked by judicial restraint (Fairgrieve and Squires 2019). English courts have not been prepared to accept that an ultra vires act which has caused loss should per se lead to monetary reparation. The English courts have traditionally placed reliance upon a number of policy concerns in order to avoid imposing a duty of care upon public authorities.

In between these two outliers, however, many other approaches may be found, with one model being the application of private law principles, adapted to take account of the public law specificities, whilst another follows a ‘hybrid’ model of predominantly autonomous set of rules applying to public bodies, nonetheless inspired by private law rules; another approach is that of a case law-based regime supplemented by statutory schemes or even a codification of governmental liability (Sierra Cadena 2016, 264). Even in continental Europe, diversity prevails. A thumbnail sketch of selected jurisdictions will be given.

In Belgium, a legal system which has traditionally been influenced by French law, the private rules of delict apply to public authorities so that the classic statement of fault liability laid down in Article 1382 of the Civil Code, as well as other rules of delict, are applicable to public authorities.1 Apart from certain specific regimes applicable specifically to public bodies,2 damages claims against such bodies are therefore brought before the ordinary courts according to the ordinary rules of civil procedure.

In Denmark, a Diceyan model is also adopted. Public authority liability derives primarily from the case law, and is based primarily on the application of general tort law principles, though there is some adaptation in case of the exercise of public law functions. As one author has explained, ‘a public body will be liable according to the exact same rules as a private enterprise if an employee causes damage driving a car in the course of his or her employment. In contrast…the ordinary tort law rules are to some extent subject to modifications in the case of acts based on public law. In this way, the classical distinction between acta iure imperii and acta iure gestionis is echoed in the Danish legal system but it is not a firm or very clear distinction and has no legislative basis’ (Ulfbeck 2016, para. 07).

In Germany, the law of state liability is derived from a series of different sources. First, there is a special claim for breach of official duty which is established in § 839 BGB in conjunction with Article 34 of the German constitution. This does not necessarily mean, however, that public bodies are not held liable in the same way, or to the same extent, as private persons. The liability of the state for acts causing loss in the private field is covered by the general provisions of the BGB on liability for the acts of employees.3

Beyond Europe, the picture is also quite varied. Certain common law jurisdictions, such as Australia (Stewart and Stuhmcke 2012, ch. 18), have tended to follow the model adopted in England and Wales, whereby there is a predominant application of private tort law principles. In the US, the law of governmental liability is divided between the federal system and state law, with the former governing the liability of federal government and its employees, whilst the latter applies to liability of individual states and their employees (Perroud, Bertolin, and Gabayet 2016). At a federal level, the statutory provisions of the Federal Tort Claims Act (FTCA) predominate as concerns liability of the federal government, which provides both a limited waiver of sovereign liability and a procedural framework for pursuing claims against the US. This Act is premised upon the waiver of sovereign immunity in respect the acts of an ‘employee of the government while acting within the scope of his office or employment, under circumstances where the United States, if a private person, would be liable to the claimant in accordance with the law of the place where the act or omission occurred’.4 In such a case, a form of the principle of equality applies, whereby liability applies to the federal government ‘in the same manner and to the same extent as a private individual under like circumstances’.5 A number of exceptions are provided to this rule. As Goldberg explains, ‘these exceptions were to ensure that important governmental activities would not be disrupted by the threat of damage suits, to avoid exposure of the United States to excessive or fraudulent claims and not to extend coverage of the FTCA for matters for which adequate remedies already existed’ (Goldberg 2002, 523). The most striking of these exceptions is that relating to the discretionary decisions of the administrative state, which excludes all claims ‘based upon the exercise or performance or failure to perform a discretionary function or duty on the part of a federal agency or an employee of the Government, whether or not the discretion be abused’.6 As regards state liability, the position has been described as follows: ‘[T]here is considerable variation that exists in the law governing liability of public entities and public employees. Tort liability among the state varies from a presumption against liability to a presumption in favour of liability, although most states gravitate toward tracking the federal approach of distinguishing between “discretionary functions”, for which immunity is preserved, and “ministerial functions”, for which it is not’ (Green and Cardi 2016, para. 05).

In Israel, a ‘hybrid’ model of public authority liability has been adopted, whereby private law principles are applied by the civil law courts, in cases where a public authority is acting as a private actor such as an owner of property or as an employer or driver or such like. (Gilead 2016, para. 02). This Diceyan rule of equality derives from statutory provisions enshrined in the Civil Wrongs (Liability of the State) Law 1952. However, when the public authority acts in a governmental capacity, it has been recognized that in remedial terms, the damages action replicates public law remedies stricto sensu, and thereby ‘supplements and magnifies the judicial review by administrative courts under administrative law’ (ibid).

In South Africa, a different approach has been adopted. The application of policy had traditionally made it difficult for governmental liability to be found for acts of public officials (Okpaluba and Osode 2010, 17). An evolution occurred due to the influence of modern constitutional changes, such as the enforcement provisions of the South African Bill of Rights which conferred on the courts a discretion to grant ‘appropriate relief’ and to make orders that are ‘fair and equitable’ (ibid). These provisions allowed the courts ‘to re-visit the old-fashioned legal policy that made it difficult for government to be held liable for bureaucratic acts and omissions of public officials so as to bring that aspect of the law into conformity with the values enshrined in the Bill of Rights’ (ibid). In so doing, judgments such as the seminal decision of the Constitutional Court in Carmichele v. Minister of Safety and Security,7 developed the application of delictual liability of the state in South Africa. Since this decision, the case law of delict has evolved rapidly, using concepts which are very different to those found in other jurisdictions. As an example of this, omissions liability can be found more readily in South Africa due to the applications of a distinctive test as to whether liability can arise: ‘The duty of care in English law is often associated with negligence, whereas in South Africa the enquiry encompasses the general criterion of reasonableness, having regard to the legal convictions of the community as assessed by the courts’ (ibid, 129). As a result the position as regards public authority liability is very different to that in the English common law, so that for instance the approach to the liability of the police as enshrined in the English case of Hill v. Chief Constable of West Yorkshire has not been followed.

In a study of Latin American jurisdictions, it has been shown that although many of the jurisdictions share an approach based upon the Civil Code provisions in which liability for fault predominates (namely Articles 2341 and 2347 of the Codigo Civil de Colombia; Article 1928 of Codigo Civil de México; Article 1112 of Codigo Civil de Argentina), that common starting point has evolved into a very diverse set of approaches to state liability in the region, with certain countries adopting a no-fault liability model, others preferring a fault-based model and other premised on a quasi-immunity of the state (Sierra Cadena 2016, 248).

39.5 Salient Themes

In this section, a series of themes will be identified across different jurisdictions so as to analyse briefly how some of these important issues are dealt with in comparative perspective.

39.5.1 The Predominance of the Fault Principle

The diversity of rules applying across the different systems has been noted above. Some legal systems have faithfully adopted the ordinary private law rules of tort/delict regardless of the status of the bodies in question; others have on the contrary devised bespoke rules applicable in case of governmental liability. Despite this apparent variety of approaches, one can nonetheless detect some common features in the substantive rules which are applicable to damages claims against public bodies.

First, and foremost, there is a general consensus towards a predominantly fault-based approach to state liability. Whilst it is true, as shall be seen, that this is complemented in many systems by no-fault liability, the fault-based approach remains in general terms the default position.

The basic premise of fault-liability should not perhaps seem too surprising however, given that this reflects the general position in the private law of tort, where liability is generally premised on principles such as the breach of a duty of care or faute or infringement of a protective provision.

Various comments should however be made here. First, one should note the intriguing issue of the relationship between unlawfulness (in a public law sense), the so-called ultra vires in English law or illégalité in French terminology, and the finding of liability of the state. The question which thus arises is whether the mere finding of liability in a public law/judicial review scenario is sufficient to constitute the requisite element of fault so as to lead automatically to liability for loss caused by an unlawful administrative decision. In common law systems, this is not the case and therefore a damages remedy is not automatically provided for an unlawful act which has caused loss. As a consequence, in the English tort of negligence, an ultra vires administrative act which causes loss does not per se give rise to liability (Craig 2016, para. 30-001). Satisfying the conditions for annulment in a judicial review action does not equate with wrongfulness as expressed in the breach of a duty of care in negligence.8 As a consequence, when a person has sustained loss due to administrative wrongdoing, the claimant under English law will need to shoehorn the facts of their case into one of the pre-existing private law causes of action such as the tort of negligence, breach of statutory duty, et al.

In other jurisdictions, such as France and the Netherlands, there is on the contrary a closer relationship between illegality and fault. In France, a fundamental principle of French administrative law is that the invalidity of an administrative act is per se sufficient to constitute fault capable of giving rise to liability (Chapus 2001, para. 1454; Stirn and Aguila 2015, 463). In the Netherlands, it is also the case that a decision of the administrative courts finding an administrative act to be invalid will be binding as to fault in subsequent damages proceedings (Keirse 2016, 303 and 313). In Belgium, the position is also that ‘illegality constitutes fault’ though the Belgian Supreme Court has allowed for an exception where the administration ‘can invoke an unavoidable error’ (Durant 2016, 59).

Second, even in those systems where there is a close relationship between public law illegality and fault, it is nonetheless necessary for the legal system in question to lay down criteria for fault where there is no question of unlawfulness in a public law sense, such as in the case of physical activities such as driving a car, apprehending a criminal suspect or a medical act in a public hospital. As it makes no sense to talk about the quashing of such physical acts, something different to public law unlawfulness is required. In the common law, the variety of torts provide for an ‘in-built’ standard of fault, whether that be the breach of a duty of care or otherwise. The sole ‘public law tort’ of misfeasance in public office, entails the proof of a heightened degree of fault, underpinned by bad faith, which is one of the reasons why this tort has always remained on the outer margins of public authority liability (Craig 2016, 918–23; Aronson 2016; Chamberlain 2016).

In France, commentators have referred to the notion of a faute de service (public service-related fault) as a deviation from the standard of normal operation of the administration, thereby constituting a breach of the general duty to administer competently (Fairgrieve 2003, 103). Similarly in Spain, the relevant standard adopted by the courts is also the abnormal operation of public services (Martin-Casals and Ribot 2016, 481). In Portugal, legislation adopted in 20079 reformed the law of governmental liability, introducing a notion of ‘faute de service’ involving the ‘abnormal functioning of the public service’, and which was defined in the legislation as arising ‘whenever according to the circumstances and to medium patterns of result it would have been reasonable to demand from the service an action that could have prevented the incurred damage’. In Colombia, the French faute de service model has been transplanted into domestic law, unsurprisingly perhaps for a country with a long-established administrative court inspired by the Conseil d’Etat, the Consejo de Estado (Sierra Cadena 2016, 248 and 261).

The specific details of what exactly is required in these types of public service-related fault is subject to a degree of discussion in the literature, and the relevant case law has not always been audited in an exhaustive manner. These are certainly areas which are not fully understood from a comparative law perspective and would benefit from greater research and comparative law consideration.

A final point to note is the asymmetry in the contours of fault across different legal systems. It has been seen above that some countries accept that illegality per se constitutes fault, and thus nothing more is required to make out the conduct element of the liability equation as long as this can be proved to have caused loss. From a common law standpoint, however, this approach would stretch the boundaries of the concept of ‘fault’, as in many circumstances, an act may be found to be unlawful from a public law standpoint without there being any suggestion of fault having been present on the part of the public authority responsible for the unlawfulness. In other words, this would involve a form of strict liability for a common lawyer; whereas it is a central tenet of fault liability in those countries that have adopted the illegality—fault equation.

39.5.2 Applying No-fault Liability

As has already been mentioned above, in many jurisdictions, liability in this sphere is also premised upon no-fault liability. The extent of no-fault liability, or lawfully caused loss as it is sometimes known in some jurisdictions, differs greatly across the jurisdictions. In the common law, for instance, there has historically been a marked reluctance to allow liability based upon risk or liability for lawful administrative acts. This position is perhaps unsurprising when one takes into account the fact that (as has been seen above) liability for fault itself has been restrictively conceived in England and Wales. As authors have pointed out in respect of English law: ‘In order to establish liability for the tort of negligence, it must generally be shown that the defendant has acted unreasonably. If a claimant is exposed to a risk of harm by the activities of a public authority, but the authority was not acting carelessly, the authority will ordinarily not be held liable pursuant to UK tort law’ (Fairgrieve and Squires 2019, para. 5.47).

In certain continental jurisdictions, on the other hand, no-fault liability has flourished and become an important aspect of governmental liability. This will be examined briefly in this section by looking at the underlying premises for no-fault liability and then looking at the relevant heads of liability which have arisen under this topic.

What are the bases for no-fault liability? A variety of theories abound to justify the finding of liability even where the administrative body is not at fault. However, a common denominator of these theoretical premises is the concept that, given that the impugned activities in question are undertaken on behalf of the general public, then the risks or burdens involved in undertaking those activities should similarly be shared widely as well. This has been referred to as ‘socialization of risk’, and the general theory is explained as follows: ‘If activities that are pursued for the common good generate risks that fall disproportionately upon particular individuals, then society ought to compensate those individuals for the harm they suffer. The rationale is that if the public gains from the undertaking of particular activities, the costs of those activities ought to be borne by the public as a whole and not those unfortunate enough to sustain an injury’ (ibid).

In certain civil law jurisdictions, no-fault liability has thus been underpinned by the notion of égalité devant les charges publiques, according to which compensation should be provided for those that have shouldered a disproportionately large burden or loss caused by activities pursued in the common good (Delvolvé 1969; Bell, Boyron, and Whittaker 2007, 193–4; Schwartz 1954, 293). In this way the burden is shared by means of taxation between those that benefit from the activities.10 This approach has been adopted, as is well known, in French law. Other civil law countries have also followed suit. In the Netherlands, the administrative courts have recently adopted the principle as underpinning lawfully caused loss, so that ‘certain activities of the State which are undertaken in the public interest run the risk of causing a disproportionately great burden or loss on an individual or a specific group. Should that risk materialise, then the State is obliged to provide reparation for those affected. Such activities include maintaining public roads, improving infrastructure, carrying out construction project work, etc’ (Keirse 2016, 324). Under French law, where the principle is said to originate in a constitutional provision for the fair apportionment of taxes,11 the notion of égalité devant les charges publiques has thus been used to justify heads of no-fault liability in the sphere of liability arising from treaties and legislation (though rarely ever accorded) and for lawful administrative acts, such as failure to evict trespassers from land due to the threat to general public order.12

Another justification for no-fault liability is that of risk, so that damages should be granted to those that are adversely affected by public services which are dangerous or which run the risk of causing loss. Examples of these in France are risks arising from dangerous activities such as no-fault liability arising from the running of liberal prison and borstal regimes (Fairgrieve 2003, ch. 5). Another category arises in case of public servants who are injured whilst assisting in public service, and this has even been extended to those who are not public servants and are taking a one-off activity in the public good such as compensation accorded to those injured whilst rescuing others in danger.

39.5.3 The Use of Policy Arguments

A perennial concern in the commentaries on state liability is the extent to which policy has dictated the law in this sphere. In common law jurisdictions, explicit resort to policy to shape the contours of state liability has been a common feature of the case law. In the US, Green and Cardi have noted that ‘the predominant test for governmental liability—the discretionary- ministerial test—captures the primary considerations of public policy at issue in such cases’ (Green and J. Cardi 2016, 544). In England, the resort to policy was evident in cases such as Hill v. Chief Constable of West Yorkshire13 and X v. Bedfordshire County Council.14 More recently, however, there has been an increasingly critical view of the aforementioned public policy concerns, and this has been reflected in the case law at the highest level in the UK. The most recent decisions of the UK Supreme Court, in cases such as Michael v. Chief Constable of South Wales Police15 and Robinson v. Chief Constable of West Yorkshire,16 have reaffirmed the shift away from the extensive use of policy concerns with the courts seeking to lay down and entrench the idea that the ‘orthodox’ or ‘ordinary’ principles of negligence should apply.

In civil law systems, the courts have generally made less explicit recourse to such concerns. In France, it is true that the formalistic style of French judgments leaves little scope for the introduction of policy factors, and the notion of politique jurisprudentielle rings like an oxymoron in the ears of tradition French doctrine (Canivet 2009).

And yet, when one looks closer, the picture is not as stark as this might suggest. Many authors have suspected that there is more to the decision-making of civil law judges than meets the eye. Bernard Rudden pointed out that the language of some French decisions hints at policy analysis bubbling below the surface (Rudden 1974, 1022) and Toufait and Tunc went as far as suggesting that the formalistic decisions of the courts was simply a ‘façade’ (Toufait and Tunc 1974, 490) behind which policy considerations lurked. Some indications of policy discourse may be detected in the judicial decisions in this sphere. Indeed, in the iconic governmental liability decision of l’arrêt Blanco, reference is made to the tension which lies at the heart of responsabilité administrative, namely the weighing of public interest versus private rights: ‘liability is neither general nor absolute; it has its own special rules which vary depending upon the needs of the service and the necessity of reconciling the rights of the state with private rights’.17 Other sources are however more fruitful. In his comparative law work on state liability, Professor Sir Basil Markesinis compares English and French law on this topic, arguing that:

In one sense what is most remarkable about the comparison of these two systems [England and France] is not that they (a) reach different results in these factually equivalent situations but (b) that they choose to motivate their judgments in such a patently different way. The English allusion to policy, with all its attractions and weaknesses (if it is attempted without empirical evidence to support it), is thus notably absent from the French decisions. Closer examination of the systems, however, reveals that the second assertion—(b)—is only partially correct. This becomes clear once one moves away from the decisions themselves and starts looking at their supporting official as well as academic literature. (Markesinis 2001)

One can indeed find references to twin policy issues of defensive practices and the judicial fear of the opening of the floodgates of liability in the conclusions of the French rapporteur public (akin to an Advocate General before the European Court of Justice (ECJ)). Reference has been made in French administrative law to the issue of whether damages liability might potentially result in defensive practices on the part of the relevant administrative body, and whether this should justify a higher standard of fault, such as serious or grave fault. Rapporteur public Rivet famously referred to this ‘policy’ of protecting the police against actions in damages as follows: ‘In order to fulfil the difficult task of maintaining order on the streets, the police must not have their activities hindered by the threat of complicated litigation.’18 We find also reference to policy concerns arising from the potential financial implications of state liability. The fear of overwhelming liability of the state, reminiscent of the English law floodgates concern, has been recognized by commentators and rapporteurs public in a number of cases. Didier Chauvaux voiced concerns about the ‘number of potential actions’ that would arise if the administrative courts recognized that claims could be brought for non-pecuniary loss after the death of the primary victim.19

Another area in which the normal subterranean discussion of policy issues rise to the surface is that concerning the type of loss. Conventional wisdom has advocated that French courts are unmoved by the fascination of the common lawyer with liability for pure economic loss. A closer analysis reveals that this is not the case and, in particular, various rapporteurs publics have been alive to such concerns. In the case of Kechichian in which depositors of a failed bank claimed that the banking regulator, la Commission Bancaire, had failed to undertake its supervisory duties properly, the Commissaire du Gouvernement Alain Seban, advocated in his conclusions20 that the Conseil d’Etat should retain the standard of faute lourde in this area, citing as one of the reasons that in regulatory and tax cases the victims suffered solely ‘pure economic loss’, an interest which merited a lesser protection before the courts.21

39.5.4 Personal or Institutional Liability

As is well known, a prominent element of the constitutional arrangements in the common law is that public servants are personally accountable for their public duties in civil actions before the courts. A public officer who commits a tort is thus open to be sued by the injured party. As Lord Denning proclaimed: ‘English Law does not allow a public officer to shelter behind a droit administratif’.22 When an individual is liable in tort then the public body for which he or she is acting may also be vicariously liable for the tort of its employee. The general position is that public bodies are vicariously liable for torts committed by their employees during the course of their employment.23 A series of tests has been developed to determine whether the relationship between a defendant and the tortfeasor is one of employer/employee so as to give rise to vicarious liability. Certain relationships may be treated as giving rise to vicarious liability even if they are not strictly speaking employment relationships. This includes the relationship between police officers and a chief constable,24 between a parish priest and those responsible for the diocese in which he serves,25 as well as between a local authority and foster carer.26 In general terms, it is necessary to establish that the defendant had sufficient responsibility for the tortfeasor when he or she committed the relevant torts, and the position has been expanded in recent time by the courts.27

The trend of channelling state liability increasingly towards the institution rather than the individual is a feature of other systems as well (Oliphant 2016, 868). The basic principle in French law is that public bodies are liable for a faute de service before the administrative courts. On the other hand, if a public servant’s conduct amounts to a faute personnelle, then the public officer will be personally liable and the action proceeds before the ordinary, civil courts. Defining the respective territories of faute de service and faute personnelle is difficult due to the judicial reluctance to give coherent guiding principles. Various attempts have been made to fill the gap left by the courts (Street 1953, 58ff). Laferrière famously stated in his conclusions in the case of Laumonnier-Carriol that a faute personnelle was a fault ‘which is not linked to the public service but reveals the man with his weaknesses, his passions, his imprudence’,28 and this has been the case where there is evidence of corruption or personal gain on the part of the functionary. Or where violence or the use of disproportionate force has been used. Similar approaches are found in Austria (Koch 2016, 37), Germany (Magnus 2016, 189), and Poland (Baginska 2016, 371).

39.6 Criminal Liability of the State

The issue which will be broached here is the extent to which the law allows for the state or public authorities to be held criminally liable. Whilst the traditional answer to that question was firmly in the negative for general reasons that have been explored above in respect of civil liability, there has in recent times been a slow evolution to a more liberal position. In that process of evolution, there have been two major barriers to surmount. One is the issue of the criminal liability of legal persons, and the second variable is the extent to which crown or public authority immunity is applicable.

One can identify various models across different legal systems (Andenas and Fairgrieve 2003). The first model is that of an absolute immunity, namely no liability for legal persons and therefore the question of crown immunity does not arise. A second model which can be identified is where there is liability for legal persons, but prevailing crown immunity. The issue of the extent of the crown immunity arises, including the impact of express provision in statute, necessary implication or parliamentary intent. A third model is the most liberal one and entails liability for legal persons without crown immunity. Under this model, criminal offences can in theory be applicable, if they are formulated in such a way that they may be used against legal persons in general and public authorities in particular.

A short survey of prominent jurisdictions illustrates that the availability of criminal liability of legal persons has slowly been expanding. In England, one of the essential constitutional safeguards is that public officials should be held personally liable for their unlawful acts, even if they had acted in their official capacity. Similar rules have also applied to criminal liability. Personal liability attaches to offenders, even if they have acted in their official capacity.

Greater difficulties have however arisen from the question of ‘institutional’ or ‘corporate’ criminal liability for crown bodies. The general rule is that the Crown remains immune from liability arising from statutory offences. The Crown is not bound by general words in a statute, unless the governing statute expressly or impliedly provides that it should be.29 There are certainly examples of Acts of Parliament which do contain special sections concerning Crown liability.30 However, the current approach of ad hoc removal of immunities for specific statutory crimes does have its weaknesses, and has been criticized as generating uncertainty and potential injustice.

The issue of crown immunity has been explored in the recent case of R (Black) v. Secretary of State for Justice,31 in which the Supreme Court, in a case considering whether the smoking ban in public places was applicable to crown premises, re-asserted the well-known rule that an Act of Parliament is presumed not to bind the Crown in the absence of express provision or necessary implication. The smoking ban was backed up by criminal offences in case of breach, but Lady Hale, giving judgment for the Court, did not consider that this posed an insurmountable problem in case of the Crown. Indeed, she noted that ‘[i]n principle, it is not an objection to the Crown being bound that the Act imposes criminal liability. This was not mentioned as an objection in the leading English and Scottish cases.’32 As to the issue of enforcement, her Ladyship observed that in any case, ‘[i]n practice, apart from the smokers themselves, it would be the individual managers of the premises in question who might be prosecuted, rather than the relevant Secretary of State’.

In other common law jurisdictions, the issue of whether the Crown incurs criminal liability for statutory offences is now a matter of statutory interpretation. A Canadian case, Saskatchewan v. Fenwick,33 is one of a number cited by Hogg, Monahan, and Wright in Liability of the Crown in support of the ‘generally accepted position that the Crown can be made criminally liable in statute’ (Hogg, Monahan, and Wright 2011). The judgment of the Australian High Court in Bropho v. Western Australia,34 refers to a presumption of crown immunity that can be rebutted where a legislative intent to bind the Crown can be inferred (in addition to express words or necessary implication). Hogg and Monahan refer to a number of Australian and Canadian jurisdictions that have amended their interpretation acts so that the presumption of general crown immunity is replaced by a presumption that the Crown is bound (ibid, 459–60). These authors strongly put the case for this reversed presumption as the general rule (ibid, 458–60.) It follows from their argument about criminal liability that this would be covered by the new rule. The discussion by Hogg, Monahan, and Wright focuses on strict liability, typically statutory regulatory offences. They extend their conclusion also to offences requiring mens rea and do not limit criminal liability to statutory offences (ibid, 443). This could thus apply where the fault of a directing mind could be attributed to the state.

This discussion has featured in civil law jurisdictions, under the guise of the criminal liability of the state. In France, the criminal liability of private corporations is provided for in the Criminal Code (subject to certain restrictions),35 but the state, in the sense of central government and its emanations, is expressly excluded from these provisions, and so gains a form of immunity. Local authorities and public bodies are not however protected in this way and are subject to potential criminal liability. Public servants are also potentially criminally liable for their actions and are subject to the same provisions of criminal law as other citizens.36

In Germany and Italy, unlike in France, the concept of a specific immunity for the state or public bodies does not apply. Such an exceptional immunity for one body would prove unacceptable to doctrinal writers and may well be contrary to constitutional protections (Andenas and Fairgrieve 2003). Nonetheless, under the German and Italian criminal codes, legal persons are not generally subject to criminal liability. The question of criminal liability for the state as a legal person of public law does not thus arise on this basis. However, in both systems legal persons of public law can be subject to an administrative fine: in Germany, under section 30 of the German Administrative Offence Act (Tröndle and Fischer 1999, Article 14) and, in Italy, under Article 6 of the Law of 14 November 1981, No. 689.37 In Scandinavia, a variety of different solutions may be found (Andenas and Fairgrieve 2003, 744–50).
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Chapter 40

Administrative Procedure


Javier Barnes



40.1 Decision-Making by Public Authorities

In the contemporary state, the bulk of official legal decisions are made not by judges, nor by legislature, but by public administrations. Of course, the legislature has the first word by enacting statutes. However, the executive branch and public administrations make legal acts of general application far more frequently than the legislature. It is also true that the judicial power has the last word by reviewing the decisions made by public bodies. But these public bodies make far more decisions than judges—not only when resolving administrative appeals or applying sanctions, but also in many fact-specific cases such as whether to approve, deny, or revoke a licence. All kinds of public authorities—from local government to a national governmental department, from a central bank to a telecommunications regulatory authority, from a public hospital to a public school—make a myriad of decisions affecting society and individuals on a daily basis.

Behind these decisions are administrative procedures, understood as the rules governing the process of decision-making: from administrative sanctions, to public procurement, from ministerial regulations supplementing a statute, to urban planning developing and designing the land use. ‘Administrative procedure’ ultimately refers to how governmental organizations actually conduct business and manage responsibilities.

Today there are a bewilderingly large and diverse number of administrative procedures. This is justified by the enormous diversity of decisions that must be made and the many different factors influencing them, including: the various types of public authorities,1 their respective, often extensive, responsibilities,2 the diverse policy areas in which they work, the modalities of action they use,3 and the decision-making method each administrative body employs.

Whilst the first general administrative procedure acts (hereafter, APAs) focused on the so-called ‘administrative act’ (typically a unilateral decision made by public bodies),4 their reach progressively broadened as the responsibilities of the executive branch and public administrations grew. APAs branched out to deal with other legal acts, such as rules and regulations,5 agreements under public law,6 guidelines and administrative guidance,7 as well as setting general principles to which administrative activities would be subject.8

40.2 Delineating the Conceptual Framework of Administrative Procedure


40.2.1 What Is Meant by Administrative Procedure?

For our purposes here, administrative procedure is understood to be a system of rules that govern the administrative decision-making process. The outcome of this process may take the form of an initial decision,9 an administrative reconsideration,10 a rule or regulation, a recommendation,11 and so forth.

Furthermore, administrative procedure may include procedural rules applied by public administration when carrying out duties other than decision-making, such as performing assessments, creating reports, conducting supervisions, inspections, and consultations, providing personal or social services,12 and the like.13

40.2.2 A Proposal: Traditional (Narrow) and Contemporary (Broad) Concepts of Administrative Procedure

Stricto sensu, administrative procedure means the system of rules that direct a process throughout an orderly succession of administrative actions or proceedings that leads to a binding, final administrative decision (e.g. administrative act, rule or regulation), that is, making a decision by means of a formally consequential agency action laid down by law, often resembling a judicial proceeding (as in the case of a sanction procedure).14 This narrow vision focuses on the decision-making process and hence excludes other administrative activities which are ‘non-decisional’ in themselves (e.g. banking supervision, regulatory impact assessment procedures, weather report), even though they can rise to further decisions, such as the sanction of a bank, the approval of a regulation, or an evacuation order.

On the other side, and according to a more contemporary understanding (Barnes 2008; Barnes 2015), administrative procedure has a much broader sense, which also includes rules that guide administrative actions without a prescribed time sequence or specific formalities. This is the case, for example, when procedural principles or guidelines must be observed by public administrators according to APAs15 or other sectoral statutes.16 Given the lack of a rigid set of stages and other formalities, the law affords greater liberty and flexibility to the public administration concerning the manner in which it comes to decisions. This approach implicates a less formalist understanding of administrative procedure, sometimes consisting exclusively of general principles or guidelines. Furthermore, this broad approach encompasses the above-mentioned cases in which the public administration carries out other activities other than declarations of administrative will (e.g. inspections, assessments, reports).17

Put simply, a strict definition of the structure of an administrative procedure can be considered a ‘riverbed’ that obliges the administration to follow all along its course until reaching the outlet that is the final decision. In a much broader sense, the administrative procedure resembles a ‘navigational instrument’, or a ‘GPS’, that assists in guiding the administration through the different routes and means towards a goal, without imposing specific formalities or temporal constraints. The public administration has to reach a certain result, but the law does not dictate the means by which that result shall be achieved.

40.3 Administrative Procedure Acts (APAs) and Other Sources of Law

The law governing administrative procedures stems from numerous sources. Administrative procedure law encompasses not only APAs (where they exist), but also sectoral pieces of legislation regulating special administrative procedures, as well as many other sources of law.

Thus, for example, with regard to ordinary statutes and regulations on administrative procedures, the following legal sources are highlighted: a) substantive sectoral legislation in many policy areas (e.g. mining, agriculture, trade, industry, employment, environment) which, while governing the sector, lay down some procedural rules (e.g. regarding the application for and granting of a licence); b) procedural sectoral legislation, regulating special administrative procedures (e.g. sanction procedures, permit procedures, appeals procedures, tax enforcement procedures); c) general laws on administrative procedure (APAs),18 aimed at synthesizing core and common procedural components19 with some principal types of procedures20 applicable to a relevant group of public bodies and policy areas.

To these three legislative levels on administrative procedures must be added a fourth: d) a variety of legislation which, without calling itself an APA, focuses itself on the administrative procedure at its core (e.g. compulsory expropriation, public procurement, urban planning, right of access to public information, right to a good administration, and so forth).

Moreover, the growing phenomenon of the ‘proceduralisation of the law’21 has multiplied the presence and relevance of administrative procedures in many legal orders. This trend has given rise to more and more laws that contain provisions of a procedural rather than substantive nature.22

Furthermore, the sources of administrative procedure law include not only ordinary statutes and regulations, but also constitutional norms,23 treaties,24 and, of course, case law.25 Historically, administrative procedure requirements often have come about in an inverse manner, beginning in the courts and swimming upstream to the legislature.26

On the other hand, global organizations also sometimes set standards applicable to national administrative procedure.27 Furthermore, in many cases, administrations ‘had imposed procedural constraints on themselves that often were beyond minimal procedural requirements demanded by statute’.28 This was not only ‘to comply with governing judicial precedent’, but also because administrations ‘did so out of a belief that the procedures involved improved their decision making and operations’ (Metzger and Stack 2017, 171). The European Commission, and other EU agencies,29 as well as other public, private, and mixed organizations at a global level (e.g. ICANN, ISO) have also employed this approach even in the absence of binding procedural rules.

To conclude, each legal system has its own complex set of administrative procedures norms arising from a variety of sources.30 The composite character of the law on administrative procedure requires those who compare legal systems to look beyond the general APAs in each system (when they exist), to contemplate and assess the entire environment through which administrative procedures flow. No APA ‘codifying’31 administrative procedures is able to exhaust the legal regulation of a state’s administrative procedures, even though it often expresses a pervasive administrative culture. However, a general APA of a given country may not be representative of its current administrative culture, if it is not up-to-date.32

40.4 The Rise of Administrative Procedure

Historically, administrative procedure law has developed parallel to the rapid growth of contemporary administrative activity in three ways:

40.4.1 The Growth of APAs

In the first place, the number of states that have enacted APAs has risen remarkably since the mid-twentieth century. This growth is evidenced not only by the approval of laws of general scope, but also by the importance that administrative procedure norms have acquired in their respective national legal frameworks.

40.4.2 Growing Scope of Application

Secondly, APAs have progressively increased their scope of application, both in a subjective sense—in that their constraints have extended to more types and levels of public bodies—as well as in an objective sense, meaning their procedural requirements apply to a greater diversity of legal acts and activities.33

40.4.3 Expansion of APAs’ Content

Lastly, the reach of APAs has expanded progressively. On the one hand, APAs tend to establish common norms over fundamental components of the branch of administrative law: what the administrative act and its legal regime are; rules for regulations, guidelines, soft law, or agreements under public law; courts’ standards of review of procedural outcomes, and so forth. On the other hand, APAs serve on occasion to regulate matters intimately associated with administrative procedures such as those regarding administrative organization (e.g. inter-agency relations and internal relationships between governmental units, the work of collegial bodies, state liability, enforcement powers, legal authority to impose sanctions, and the like). Amongst these matters, special emphasis should be placed on the regulation of the general principles of administrative action and the procedural rights of the citizen vis-à-vis the administration. In this sense, the name given to these laws, ‘administrative procedure’, falls far short of the mark.

40.5 Five Samples of APAs

Along the timeline of APAs, five archetypical examples may be identified. Each of them, in their own way, embodies a different era, modality for administering, type of procedure, and main function.

– The Spanish APA of 1889 established a set of common rules governing all administrative procedures carried out by the state administration. Indeed, this APA laid down the main components common to administrative procedures of the ministerial administration, and deferred their implementation to different ministerial regulations. Therefore, beyond the common statutory denominator, it prescribed different supplementing regulations to be made in each ministry dependent on specific sectoral functions.34 This APA placed special emphasis on streamlining the work of the administration, valuing speed, publicity, and efficiency to meet on time citizens’ applications and requests. The sum of these two elements—a common ordinary statute and specific regulations—set out a corpus of complete administrative procedures, to be conducted with all necessary timelines and procedural formalities.35

– In 1925, Austria adopted a group of statutes related to administrative procedure36 which signified the first systematic statutory regulation of standard, formal procedures for the approval of administrative acts and their guarantees. The Austrian APA system set out the characteristic components of its administrative procedures, but it did not delineate an obligatory procedural route to follow in every case. Rather, it provided a series of solutions and responses to be used according to the particular needs and circumstances at hand.

– The US APA of 1946 established procedures for making rules and regulations for the first time and provided for the widespread participation and information exchange between agencies, industries, and citizens. The authors intended this APA to be a powerful tool to obtain and process technical and specialized information found in the private sector. The APA applies to federal agencies (and corresponding organs in the federal administration), and also serves as a pattern for state governments.

– The German APA of 1976 formulated basic concepts, such as defining the administrative act as well as its regime and common requirements, and setting the fundamental principles of interagency relations and interactions with the public. This APA focuses on two legal measures: administrative acts and agreements under public law.37 It applies not only to federal administrations, but also state administrations implementing federal law.

– The Japanese APA of 1993 stands out for its regulation of a relevant and traditional instrument of soft law: the administrative guidance.38 This APA governs the central administration and, in a more limited scope, local administrations.

40.6 Some Caveats for Comparative Analysis Between Administrative Procedures

In addition to the administrative procedure’s enormous heterogeneity (40.1), the different understandings of administrative procedure (40.2), the complexity of its sources of law (40.3), and its expansion through time (40.4), other factors further complicate the legal comparison between procedures, not only between different national legal orders, but also within the same regime at the domestic level.

Some of these factors have long historical backgrounds and track the different currents of development in administrative procedures over time (1). Other causes stem from the often reductionist view in legal scholarship regarding what is to be understood as administrative procedure (2). Finally, another obstacle to comparisons is the very diverse roles played by administrative procedure according to the varying governance modes followed by public administrations in each policy area (3). Hence, adequate comparative law methodology on administrative procedure is lacking, and this chapter posits that there is a need for ‘peer-group comparison’ to facilitate this endeavour (40.7).

40.6.1 The Many Faces of Administrative Procedure. Three Different Backgrounds and Rationalities

The French Revolution produced a powerful administration in continental Europe and its area of influence (Manori and Sordi 2009, 225). A vast administrative machine emerged: it ‘provid[ed] for the demands of every individual from birth to death, which no government could perform without the help of a great apparatus of agents’ (ibid). Since then, the sovereign—ultimately, the state—was no longer a guardian as in previous centuries,39 but an architect of the welfare state. The administration emerges as the tool for a new enabling state.

After the French Revolution,40 inasmuch as the administration had become equal to the other two powers of the state, it could, of its own accord, dispose of the rights of individuals.41 Until then, only judicial authority could limit, extinguish, or modify these rights.42

Thus, ‘it comes as no surprise that perhaps the most urgent issue that Continental legal culture had to confront during the first half of the nineteenth century was to check, circumscribe and render socially tolerable, the enormous power that executive administrations had succeeded in arrogating to themselves’.43 The emergence of a formidable administrative power inevitably came hand in hand with a struggle to establish new legal guarantees in favour of individual rights freedoms.44

In this context, administrative procedure fortuitously became a useful tool to meet three basic needs that arose with the emergence of the contemporary state in the early nineteenth century: (a) the control of administrative power, largely through administrative justice, (b) the exercise by the administration, not by the judges, of traditional jurisdictional responsibilities for reasons of ideology or efficiency, and (c) the internal organization of the public administration, not only in terms of its own staff, but also in its mechanisms and work.
40.6.1.1 Controlling administrative power

It was first necessary to control administrative power. The main question here was which branch of government was best suited to do so. An intense political and legal debate addressed the dilemma between an administrative justice system and a judicial justice system. For ideological reasons stemming from the Revolution, as well as for efficiency,45 the former would prevail during various decades46—control was exercised by a wide variety of entities outside the courts.47 For our purposes, the only salient point here is that this control, as it was beyond the reach of judges, required procedural norms that were formally governmental or administrative—and not judicial. As a result, the rules of administrative procedure experienced an inevitable expansion, because administrative bodies had to follow a course that imitated the judicial process in its procedures: the right to be heard, the duty to give a reasoned decision, the principle of ex officio investigation, and publicity, among others (see Sommermann 2018, volume III in totum).

Accordingly, a new body of administrative procedure was introduced into nineteenth-century administrative law. Administrative justice in a broad sense, as opposed to justice in the courts (administrative jurisdiction), has been and still is a growth factor for administrative procedure norms when rights and freedoms are at stake.48
40.6.1.2 A means of channelling administrative decisions of judicial origin

‘Administrative and judicial functions were in early times inextricably blended in undifferentiated organs of governmental authority’ (Robson 1947, 426).49 However, the distinction between the two powers was gradually defined over the nineteenth century. The administration began to acquire autonomy from judicial power and grow at its expense, particularly in states espousing the French Revolution ideology which entrusted a share of judicial functions to the new administration. In doing so, public bodies took on new responsibilities of judicial origin, such as sanctions, expropriations, or tax collection, which in turn gave rise to new specialized administrative procedures. These new functions undertaken by the administration required procedural rules similar to those followed by judges (rights of defence, reason giving, administrative appeals, and other procedural guarantees). In short, as functions (and also institutions)50 were transferred from the judicial realm to the administrative, they brought along their ‘baggage’ of procedural rules.51 Here once again, administrative procedures imitate and adapt the judicial process. They provided a means of directing administrative activities.
40.6.1.3 A mechanism to rationalize the work of public authorities

Finally, it was necessary to organize the public administration, not only in terms of its own staff, but also in its operation. Here, administrative procedure is a key tool as it establishes a set of practices and processes that administrative bodies follow to structure their undertakings. Administrative organization has both an internal, intra-administrative facet and an external, inter-administrative facet. A number of legal provisions in APAs were, and still are, intended to rationalize the internal work of the administration and to establish organizational principles and basic rules—such as structural hierarchy, centralization or collaboration, delegation of responsibilities between the organs of a given administration, diligence required of civil servants, composition of collegial bodies, time to resolve, and so on. Many other legal provisions refer to inter-administrative relations and structures—points of single contact, electronic communications and information exchange, informational inter-agency cooperation, and so on. Frequently, organization and procedure are two sides of the same coin in the performance of assigned responsibilities.
40.6.1.4 Convergence and diversity

These three concurrent streams in the formation of administrative procedure norms are very different in nature. The first two are quasi-judicial in character. In these cases, administrative procedure stems from elements characteristic of the judicial process, albeit with necessary adaptations and greater simplification. On the contrary, the third stream is tied to the administration’s organization and internal structure. These three driving forces ended up merging together as time passed, although they are still discernible in many contemporary APAs.

Along with these three driving forces, from the nineteenth century on, sectoral legislation has enacted occasional procedural norms concerning specific areas, such as building authorizations or mining concessions (see Section 40.3). These statutory provisions form a corpus of norms that themselves constitute an autonomous growth factor and have given rise to a set of procedures, such as authorization procedures.

40.6.2 Comparative difficulties resulting from a restrictive national understanding of administrative procedure

The reach of administrative procedure as a legal institution is potentially much wider than set out in a given APA, first of all because, as noted, a single statute cannot fully regulate all administrative procedures. Secondly, because an APA might only establish norms for administrative acts and ignore other relevant legal acts, and thirdly, because it might have grown obsolete with the passage of time.52 Furthermore, an APA may be the result of random factors, such as the constitutional allocation of legislative powers to enact a law on the matter.53

If administrative law scholars do not take these restrictive circumstances into account, they can develop a reductionist view about the concept of administrative procedure,54 which makes comparisons even harder.

40.6.3 Disparate decision-making models underlying administrative procedure; three different models of decision-making

Comparisons are made even more difficult by the wide variety of roles played by administrative procedure, which often shift according to the particular governance mode followed by public administrations in a given policy area. Under the umbrella of ‘administrative procedure’ there are three distinct decision-making models, each of which requires a distinct legal regime: the quasi-judicial model, the quasi-legislative model, and the joint-work administrative process model. The public authority’s goal may be to assess whether certain legal conditions concerning individual rights are fulfilled (a quasi-judicial function). The goal may also lie in the resolution of general problem through the enactment of rules and regulations (a quasi-legislative function). Finally, the purpose may be to seek cooperatively between different parties the solution to an issue that the law has not anticipated (a joint-work function). A conceptual framework underlying these different functions must be identified to enable coherent and effective comparative analysis.

40.7 A Taxonomy for a Peer-Group Comparison Based on Governance Mode

40.7.1 The Inadequacy of Traditional Administrative Procedure Classification Criteria

The effective comparison of administrative procedures (either within one legal order or between those of different national systems) requires adequate classification methods. This is the only way to compare procedures of equivalent species and nature.

Administrative procedures may be classified according to different criteria, for example in accordance with the nature of the legal act which is subjected to the administrative procedure (e.g. declarative or constitutive administrative act, regulated or discretional administrative act); according to the procedure’s ‘end product’ (e.g. administrative act, contract, regulation, report, or evaluation); according to whether the administrative procedure is a decision-making process or an information-gathering procedure; by virtue of the principal aim of the procedure (i.e. individual protection of rights or the safeguarding of general public interest), and the like. A comparison of legal families or traditions is also possible, based either on the cultural ties between nations55 or on their similarities in development or economic needs.56

More interesting classifications are based on typological models, such as sanction procedures, authorization procedures, adjudication procedures, assessment procedures, rule-making procedures, and so forth.

Though undeniably practical, all of these criteria are relatively modest in their explanatory function, as they are descriptive and convey little regarding the true nature of these procedures. Consider the example of a rulemaking procedure, which when followed by a central bank in enacting legal acts of general application might have little in common with a ministerial regulation supplementing a detailed statute. The difference is not to be found in the activities or type of administration involved, but rather in the underlying decision-making process followed in each case. The former might follow a collaborative method between all parties involved (broad consultation and participation); the latter might adhere to a quasi-legislative course of action (e.g. command and control regulation). It is therefore appropriate to treat these as separate species and compare various types of administrative procedure with others of the same species. Classification based on each administrative governance model should contribute valuable insights.

Before diving deeper into this classification, it would be convenient to bear in mind a useful distinction between ‘applicative’ administrative procedures and ‘creative’ administrative procedures, a distinction ultimately based on the position the relevant administration holds on the law. Applicative procedures are those aimed at the mere execution of laws with sufficient normative references (e.g. the application of a law that regulates sanctions), whereas creative procedures go beyond mere application and allow for more independent decision-making, because the law has deferred the finding of the right solution to the procedure itself (e.g. to decide where and how the city is to grow within a town-planning procedure). The purpose of the former is to assist in the correct application of the law (e.g. a sanction procedure, an authorization procedure); that of the latter, on the contrary, is to find a solution that has not been foreseen by statute (e.g. a strategic environmental assessment procedure). The first look to ‘discover’ what has been laid down by the law to a given case; the second aim to ‘invent’ a solution not anticipated in the law. Where the first fulfil an instrumental function, the second instead fulfil a more important political function.

40.7.2 Classification Based on Mode of Governance

As mentioned above, I distinguish three basic models of decision making through administrative procedures: quasi-judicial, quasi-legislative, and collaborative, depending on their respective underlying governance mode. In each of these models, the involved parties (public authorities, private individuals) operate in a different way. And, consequently, the components that make up the procedures also serve different purposes.57
40.7.2.1 The quasi-judicial model (first generation: e.g. traditional permitting procedure)

Most of today’s APAs are based on this traditional model, according to which the administration typically acts as a judge, applying the law to a specific set of facts. Indeed, this type of administrative procedure works as a law-applying tool that resembles a judicial proceeding. Public authority seeks to discover, with the aid of procedures, what the law has laid down, and for that purpose follows a sort of judicial subsumption (e.g. whether a sanction is applicable in a given situation).

The administrative procedure here is intended to issue administrative acts, usually affecting individual rights and interests, and focuses on guaranteeing citizens’ rights and on assuring a proper application and enforcement of the law. Therefore, the right to be heard and rights of defence, the duty to give a reasoned decision, the principle of ex officio investigation, publicity, and so on must be observed. Consequently, the administration and the applicant usually adopt an adversarial posture towards one other. As in a judicial process, participation is limited to those directly affected by rights or interests, although multipolar administrative procedures tend to be much more complex.

These procedures are frequently found in implementation and enforcement stages.58
40.7.2.2 The quasi-legislative method (second generation: e.g. traditional rule-making)

Many legal acts of general scope (e.g. rules and regulations) are made by public authorities following a quasi-legislative model. These procedures arguably resemble legislative decision-making, and therefore follow a somewhat autarchic and unilateral model, wherein the public authority knows what it wants to achieve, and how to do so. Thus, the administration may act without notable external collaboration.59

Indeed, here the setting of legal acts of general application in these administrative procedures is based on ‘command and control’ governance.60 This type of procedure does not apply broad notice-and-comment mechanisms for rulemaking. The process of information gathering for rule-making (e.g. rules pursuant to statutes) is largely carried out by the administration itself. In short, second-generation procedures are focused on norm-generating mechanisms that follow a centralized, top-down regulatory process.

As already mentioned, these procedures are theoretically similar to legislative decision-making. However, given the fact that there are very few procedural rules that govern legislatures, to a great extent they are also based on the principles that govern courts.61 As a result, on the one hand, traditional rule-making procedures based on a quasi-legislative model are administrative decision-making processes adversarial in nature as well. Those affected by the proposed rule are given an opportunity to comment defending their interests before the rule is adopted. Information exchange between parties is also adversarial: only after the proposed rule is made, do parties supply arguments about political issues and practical, technical, or environmental difficulties of implementing it, instead of much earlier when the information might be more valuable to the administration in formulating the proposed rule. On the other hand, private parties are viewed as purely self-interested and unaccountable.62 Therefore, agency alone promulgates, implements, and enforces a given regulation, because agency alone is responsible for protecting the public interest.63

Rules produced through a quasi-legislative method are comparatively more resistant to revision and adaptation, because the modification process is costly in terms of money and time, and thus overburden agencies. Furthermore, rules and regulations are not viewed as a provisional solution, but rather a more enduring and final outcome.
40.7.2.3 The collaborative model (third generation: collaborative governance)

While the ‘judicial style’ or the ‘legislative style’ of administrative procedures have ready analogies with the way other powers work, the ‘cooperative style’ when undertaken by administrations does not offer an easy comparison.

Whereas both the quasi-judicial and, in practice, the quasi-legislative models tend to reward adversarialism, in that the parties involved seek to represent and to safeguard their own interests, the collaborative model is defined more by the intense participation of different actors—public and private—that do not necessarily represent antagonistic interests. In this context, administrative procedure is designed ‘to devise solutions together’,64 even though the final decision rests with the responsible administration.

As a foundation, this model takes two essential principles: collaboration and creativity. As for the first principle, collaboration may take place between different administrations, or between them and the private sector. The responsible administration in this model does not have all the necessary information, or cannot carry out all the necessary actions, and, as a consequence, must rely on the input and aid of other actors.65 The collaborative model comes into play when public bodies require the joint effort of other administrations, experts in the field, and the concerned public;66 these procedures aim to increase the probability of finding optimal solutions as they engage in all possible interests in the process.67

Indeed, it is a model that views the administrative process as a problem-solving exercise in which parties (public and private actors) share to some degree the responsibility at different stages of the process.68 That is to say, it is a model oriented to take actions through the collaboration of different actors, ensuring that the responsible administration is assisted by the participation of others. Collaboration requires focus on an adaptive problem solving,69 broad participation, flexibility to find solutions—often provisional—and the sharing of tasks across the public/private divide, along with multilevel inter-agency joint work.70 Collaboration acquires its full expression when legislation has not provided for the solution of a problem and entrusts the solution to the joint work between administrations and between them and the private sector.

Secondly, this type of administrative procedures is very ‘creative’ in character (Section 40.7.1): actions are to be ‘invented’ during the course of the administrative procedure through wide-ranging, often compulsory, collaboration between public authorities and individuals. The ‘composite procedures’ in the EU carried out by a shared administration, when it is granted notable leeway of action, also belong to this model. Collaborative governance covers not only decisions—whether they take the form of an administrative act, regulation, contract, and so on—but also other legal acts71 and activities72 in different stages of a given policy-making cycle. Some areas of public policies (such as the contemporary environmental protection),73 and legal actions (reports,74 permits concerning integrated pollution prevention,75 public law agreements implementing urban plans, negotiated permitting and regulatory negotiation, and so on) embody elements of a collaborative model.

Many statutes now provide some third-generation procedures for making regulations.76 However, most APAs so far have not systematically addressed third-generation procedures related to other legal acts or administrative activities (such as assessments, consultations, oversights, information exchange). Hence, their rules are randomly dispersed throughout legislation.
40.7.2.4 Taxonomy based on governance models, not on procedural outcomes

Even though these generations—the first and second, particularly—appear to be associated with a two specific legal acts (administrative acts and regulations, respectively), this does not mean, nevertheless, that the classification proposed here is contingent on the ‘final product’, as will be explained next (Barnes 2010, 336–44; Barnes 2017, 309). The typical outcome of first-generation procedures, based on a quasi-judicial method, is an administrative act, which resembles a judicial ruling. The characteristic outcome of second-generation procedures is usually a regulation made through a hierarchical system and without broad consultation. Administrative procedures here are tools to ensure better application of the law or to perform or supplement the terms of statutes as part of a centralized, top-down regulatory process.

The outcomes of third-generation procedures, in contrast, are quite heterogeneous: they produce not only decisions such as administrative acts,77 rules and regulations,78 or plans,79 but also assessments,80 reports,81 information exchange,82 and the like. Their most characteristic feature is the collaborative governance method on which they are based. The competent administration does not know everything, it cannot do everything; it needs the collaboration of other administrations and the private sector.

40.7.3 Some Caveats to this Classification: A More Tailored and Differentiated Approach to Administrative Procedures According to Each Generation or Species

Transforming administrative procedures requires a clear understanding of trends in governance (Barnes 2008). The proposed systematic approach would group administrative procedure into generations or species in light of their method of governance and, in so doing, highlight the underlying model of public administration (Barnes 2010, 346–8).

On the one hand, this classification enables us to establish a common framework for comparing the wide variety of procedures, to broaden our understanding of new administrative procedures, to promote the exchange of experiences, and to evaluate, foster, and guide legal reform (Barnes 2008; Barnes 2010, 336–42). Thus the classification is not only descriptive, but normative. If the administration intends to impose a sanction or revoke a permit, it must apply a procedure based on a typical judicial method. This administrative procedure works as a law-applying tool resembling judicial proceedings (first generation). On the contrary, if the pubic authority seeks to take appropriate measures to fight an epidemic, it will have to observe a multi-agency and public/private collaborative approach to reach the best solution (third generation), given that all public and private actors involved need each other: from national and global public agencies to the private sector (scientists, experts, and the concerned public).

On the other hand, the proposed classification—by species or generation, focused on governance mode—enables a more profound comparison. This is true not only with administrative procedures as a whole, but also with the elements or components that make them up.

An example of the latter: procedural elements such as the participation principle and reason-giving requirements are usually present in one way or another, regardless of the generation of administrative procedure. Nevertheless, these same elements of participation and duty to give reasons have different functions and goals to meet arising from the mode of governance in which they are embedded. Indeed, the means of participation in first-generation procedures mainly concern the defence of individual rights affected by the administrative act concluding the procedure (due process, natural justice, or rights of defence); in the second generation, the participatory channels are intended to balance collective interests or rights affected by the regulation being drawn up (e.g. through the right of citizens to be heard through associations in rule-making procedures affecting the right to culture), whilst in the third generation, their aim is to reach the best solution—not provided by the law—through wide collaboration (e.g. an environmental assessment of a plan for forestry carried out with the participation of the public, experts, and the administrations concerned, including cross-border administrations).

Similarly, regarding the duty of public bodies to give reasons, consider the difference of perspective: in the first generation, the reasoning must justify the legality of the adopted decision, with particular focus on the individual rights involved, both from the substantive point of view and from the angle of the procedural rights (whether the rights of defence have been observed and the allegations by affected individuals have been duly considered). In the second, the motivation must defend not only the legality of the rule or regulation in relation to the affected collective rights, and the proper balancing between them and the public interest, but also the correct implementation of the statute. In third-generation procedures, the reasoning must show that all the relevant information in a given case has been gathered during the procedure, all perspectives and allegations made by the interested parties, as well as other public bodies, and experts have been taken into account, and other alternatives have been considered.

In sum, instead of analysing ‘participation’ or ‘motivation’ as unitary and monolithic elements, this perspective allows a comparison of these elements from similar groups of procedures. The different underlying methods of decision-making and action explains that the same characteristic element—motivation, participation, transparency, for example—takes on a different meaning in each case.

Furthermore, this taxonomy allows for a differentiated approach in each generation towards procedural infringements. For example, in first-generation procedures, infringement of the right of defence of the person affected by the administrative act leads to the annulment of the proceedings. Invalidity, however, is not a general principle when procedural requirements are not satisfied.83 Minor and formal infractions committed by administration may be regarded as irrelevant, and they do not entail the annulment of the entire procedure, if the right of defence and main procedural components are upheld.84 Here, the procedure is a tool for finding what the law has laid down for a given case, provided that the substantive decision taken is the legally correct one. Indeed, if the administration has found and made a lawful decision and the rights of the affected have been respected, it would be unnecessary—and contrary to procedural economy—to repeat the process to reach the same conclusion.85

In contrast, in the third generation, procedure is not used as an instrument to apply preordained solutions, but as a medium to create or to invent a solution pertinent to a given situation. For example, if the wide public consultations called for in the law have not been carried out correctly, the administrative procedure will have to be repeated because the final decision may be negatively affected. In the case of approving a new medicinal product (in the search for a certain scientific consensus), if the participation of scientists does not take place in the legally established way, the administrative procedure must be annulled, given the indispensable significance this has in the outcome. The observance of the key collaborative legal requirements in third-generation procedures becomes much more important than in other generations; here, instead of prescribing what to do in every situation, the law sets out how to conduct the decision-making process—it has deferred to the procedure itself to determine the solution to be met.

In short: the comparison between administrative procedures must be made with caution. Comparing national laws of different countries often offers a superficial view, if the preceding observations are not taken into account. The same is true if the principles or elements of the procedure are compared in the abstract (participation, transparency, reason giving, and the like), ignoring the fact that they vary according to the governance method followed by the administration.

40.8 Final Remarks

The administrative procedure has acquired increasing relevance in the contemporary world. ‘Administrative procedure forms the centre of gravity and essence of administrative law’ (Germany, Bettermann 1959, 122).86 General APAs act like a ‘Trojan horse’ within the administration, inasmuch as they set out standards of action with multiplying effects, and with much greater reach than initially imagined, because they constitute a starting point for successive regulations over new materials (Japan, Kodderitzsch 1994, 131).

In this chapter, I have preferred to emphasize some of the key concepts to understanding and addressing the enormous heterogeneity of administrative procedures, rather than giving a description or checklist of various national APAs, thus trying to offer a deeper vision. An effective comparative analysis of such a polyvalent and pervasive institution requires an appropriate method—a peer comparison—for descriptive as well as for prescriptive purposes.

Furthermore, comparative analysis is an indispensable means for the modernization and integrative character of APAs. The classification of administrative procedures into generations or species according to governance mode not only fosters this analysis, but also enables its evolution in step with a constantly evolving legal reality. Indeed, it might be useful to rethink the conceptual framework under which administrative procedures function. Such reconsideration could provide beneficial insight into a wide variety of administrative processes found in existing APAs and enable proposals for legal reforms.

In addition, the need to update APAs has been evident from their beginning. This was addressed in the preamble of a Spanish administrative procedure regulation in 1888 to justify the new norm: ‘…with the passage of time, administrative procedure may find itself formed without reference to a specific system, but as the result of isolated rules decreed in different eras in response to needs that were present at a given moment in time and had been partially satisfied. It is therefore necessary to organise the administrative procedure and, at the same time, give it a systematic and rational character, to simplify the handling of cases…’.87

Finally, the preceding pages have indirectly highlighted the need for regular updating of APAs, as well as the negative consequences from their obsolescence. One of these is that many legal acts and administrative activities may be left without legal guidance. Thus, APAs regulating only the administrative act—and usually only a type of administrative act—are still in ‘version 1.0’ of administrative procedure, while the action of the contemporary administration is operating in ‘a version 10.5’ (Barnes 2010, 336–42).
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1 E.g. from traditional ministerial administration to independent agencies.

2 E.g. from supervision to enforcement, from regulation to adjudication, from gathering and exchanging information to its evaluation, from providing public services providing to enabling them.

3 E.g. command and control regulation versus collaborative modalities.

4 E.g. Spanish APA 1889, Austrian APA 1925.

5 E.g. US APA 1946, Spanish APA 1958.

6 E.g. Arts 54–62 of the German APA 1976.

7 E.g. Japanese APA 1993.

8 E.g. Art. 1 of the Italian APA 1990, regarding general principles underpinning administrative action.
The general principles of the procedural law may govern either the issue of legal acts or the carrying out of material activities or factual actions (as e.g. the provision of a public health service or the exchange of information between authorities, or between authorities and the private sector).



9 E.g. the denial of an authorization.

10 E.g. the administrative appeal against the denial (n. 9).

11 E.g. an agency recommendation to follow a healthy diet.

12 E.g. the law can establish principles according to which determined actions must be carried out, e.g.public health legislation concerning patient rights and their data.

13 I.e. administrative procedure covers not only decision-making vested with executive power, but also other relevant activities that must be carried out in accordance with certain procedural references, such as transparency, consultation, notice-and-comment, impartiality, expertise, or a duty to give reasons.

14 Regarding the latter case, see Rodriguez de Santiago 2008, 207.

15 For instance, Art. 10 of the German APA 1976 sets out: ‘The administrative procedure shall not be tied to specific forms when no legal provisions exist which specifically govern procedural form. It shall be carried out in an uncomplicated, appropriate and timely fashion’ (emphasis added). In a less explicit manner, the Spanish APA 1958 set out in Art. 29 that the administrative act ‘shall be conducted in accordance with standards of economy, celerity and efficiency’. The pattern laid down in this statute has had a notable influence in Ibero-American APAs, characterized by the prohibition of formalities or procedures not expressly provided and strictly necessary. The most modern and complete APAs in this tradition are those of the Dominican Republic 2013 and El Salvador 2017 with broad lists of procedural principles (coincidentally in each case in Art. 3).

16 E.g. open banking supervision principles at the European Union (EU) level: use of best practices, integrity and decentralization, risk-based approach, proportionality, effectivity and timely correctives measures, and the like. See the Guide to Banking Supervision, issued in accordance with the Interinstitutional Agreement between the European Parliament and the ECB (Interinstitutional Agreement between the European Parliament and the European Central Bank on the practical modalities of the exercise of democratic accountability and oversight over the exercise of the tasks conferred on the ECB within the framework of the Single Supervisory Mechanism (OJ L 320, 30.11.2013, p. 1)). ‘‘The procedures described in the guide may have to be adapted to the circumstances of the case at hand or the necessity to set priorities. The guide is a practical tool that will be updated regularly to reflect new experiences that are gained in practice. This guide is not, however, a legally binding document’’ (ibid, p. 5).

17 E.g. according to EU law (Directive 2001/42/EC on the Assessment of the Effects of Certain Plans and Programmes on the Environment), which applies to a wide range of public plans and programmes on land use, transport, energy, waste, agriculture, and so on, the responsible authority has to make an environmental report after a notice and consultation period, an assessment of reasonable alternatives, and other formalities—it has to follow the so-called strategic environment assessment procedure.

18 In turn, these general APAs, depending on the constitutional distribution of legislative powers, can co-exist at different levels (e.g. federal and state level; central and regional level).

19 E.g. procedural rights and duties of the parties, general procedural principles, such as ex officio investigation, transparency, and the like.

20 E.g. adjudication and rule-making in the US APA 1946, or permit procedure, administrative complaints procedures, and sanction procedures in the Spanish APA 1958.

21 For the limited purpose of this chapter, it is sufficient to point out that the weakening of the political steering capacity of a legislature through substantive legislative parameters fosters the growth factor of administrative procedure. In doing so, the primary characteristic of proceduralized law is not the function to implement presupposed substantive legislation. Instead, the prospect of the genesis of legal decisions becomes central.

22 This phenomenon is particularly visible in the fields of environment protection and hazardous situations. For example, laws do not decide for themselves whether a particular economic activity with environmental impact can be authorized, but rather how that decision is to be made, and whether or not to grant an authorization.

23 E.g. on the one hand, rights of defence and their various manifestations in each legal system (e.g. due process, right to be heard, natural justice) are usually of a constitutional nature. On the other, participation rights in the rulemaking procedure may be guaranteed (e.g. according to Art. 105 of the Spanish constitution, citizens have the right to be heard, directly, or through the organizations and associations recognized by law, in the rule-making procedures). In addition, many fundamental rights need procedural rules to become real, such as the right to petition, the right of asylum, the right to property and of expropriation, rights in the field of administrative sanctions, the right to equal access to public functions and positions, etc. Furthermore, some constitutions set out the duty to enact an APA (e.g. Art. 105 of the Spanish constitution, Art. 138 of the Dominican constitution), make reference to their necessary observance (e.g. Arts 33, 79 of the Mexican constitution), or lay down rules on the distribution of powers to pass laws on administrative procedure (e.g. Art. 11 of the Austrian constitution of 1920 and its reform of 1929, Art. 84.1 German Basic Law 1949, Art. 149.1.18 of the Spanish constitution, Art. 115 of the Mexican constitution, and so on).

24 E.g. Art. 41 (the right to good administration) of the EU Charter of Fundamental Rights set out procedural rights and requirements. The Charter became legally binding on the EU with the entry into force of the Treaty of Lisbon, in December 2009.

25 Case law has played a fundamental role in the creation and growth of the administrative procedure in all legal systems, and has been prior to the adoption of the first laws on the subject. The judges were inspired by the judicial process to require the administration to apply similar guarantees in the administrative procedure.

26 First, jurisprudence; second, substantive sectorial norms with some procedural requirements; third, special procedural norms, particularly in matters of administrative complaints and appeals; and finally, general laws, as a result of the systematization, synthesis and abstraction of the various previous sets.

27 See S Cassese, A World Government? (Global Law Press-Editorial Derecho Global, Sevilla, 2018) 155.

28 Attorney General’s Committee Final Report, S. Doc. No. 77–8, 1941.

29 See notes under Section 40.7.3.

30 The example of the Peruvian APA (Statute no. 27444 enacted in 2001, and amended in 2016) is telling: section V sets out in detail the sources of the law on administrative procedure: constitution, treaties, regulations, case law, procedural decisions made by administrative tribunals and consulting authorities, general principles of administrative law. Section VIII lays down an interesting system to remove legal gaps in its regime: public authorities have the duty to resolve any legal void, by applying first the array of general principles on administrative procedure set out in the act; secondly, other supplementary sources of administrative law; and thirdly rules from other legal orders which are compatible with their nature and purpose. Furthermore, the public administration removing a legal gap may propose to the competent authority that a rule be laid down which expressly regulates the matter in a general manner.

31 And this is due, among other reasons, first, to the enormous heterogeneity of administrative functions and responsibilities and consequently of existing administrative procedures, which prevents uniform rules from being established for all kinds of procedures; secondly, to the high number of administrative procedures, which makes it impossible to include the complete regulation of all of them in a single law; and thirdly, to the complex plurality of sources of procedural law and the changing nature of its norms. In this context, solutions and models of APAs are diverse: from regulating only certain common general principles or procedural rights to regulating certain standard procedures.

32 See Section 40.6.2.

33 The nineteenth-century law of administrative procedures dealt mostly with just one type of public administration (central government departments, that is, ministerial administration), and one type of decision (administrative act), given the fact that such decisions (administrative acts) were the most characteristic of the time.

34 Eight implementing regulations were adopted in 1890.

35 The APA was in force for sixty-nine years and was superseded by the Procedure Act of 1958, which also regulated a rule-making procedure.

36 The Austrian legislative work included an introductory statute, concerning the sphere of application of the APA; a general law of administrative procedure, which is our main interest here; a law of sanction procedures and principles; and, finally, a law of administrative simplification.

37 Articles 1 and 2.

38 For further explanation of this tool, its history and legal regulation, see Ohashi 1999.

39 In the seventeenth and eighteenth centuries, the state began to appear as an instrument of social development. However, it involved a matter of verifying a possible wrongdoing and applying a sanction. The heart of every state apparatus continued to be made up of judges. The administration was a particular form of justice.

40 Mannori and Sordi (2009) write that at the fall of Napoleon, ‘the administrative state had become a definitive acquisition, along with the Civil Code. This occurred not only in the French experience, but also for a large part of continental Europe, which by then looked up to France as an unsurpassed model of state organization.’ Public power was no longer expressed only through laws or sentences. These two older means of exercising authority were now flanked by a third, which takes the name of ‘acte administratif’, through which the state can unilaterally assert its authority over the citizens in order to satisfy public interests.

41 ibid.

42 ibid.

43 ibid.

44 Mannori and Sordi (ibid) state, ‘In short, at the beginning of the nineteenth century, England and France by now represent two totally antithetical models of management of the administrative space. The former has remained loyal to the foundations of the jurisdictional state, which had constituted the common form of organisation of power in Europe for so long. The second has instead taken the process of simplification begun by Continental absolutism and crowned by the Revolution to its extreme consequences, proclaiming the primacy of executive administration.’ On the birth of the administrative tribunals (administrative regime) at the beginning of the twentieth century in the common law world, see HWR Wade and CF Forsyth, Administrative Law, 11th edn. (Oxford, 2014) 762 ff. On the current situation, see P Craig, Administrative Law, 8th edn (Oxford, 2016) 9-001ff.

45 As Mannori and Sordi (n. 9) sum it up: ‘On one hand, the continental interpretation of the separation of powers urges for the new administrative judge to be firmly established within the administrative organisation, according to the French principle whereby “juger l’administration c’est encore administrer”, reaffirming that administrative activity cannot be subject to the control of the ordinary courts like any private subject. On the other hand, the demands for protection of individual rights, supported by liberals, press in the opposite direction, towards expanding the competences of ordinary courts into the administrative field, with the administration being subjected to the same checks and the same protections offered by common law. The prevalence of one or the other thus produces very differentiated institutional declinations of administrative justice.’ On German history in the nineteenth century, see T Würtenberger, ‘Kontrolle von Verwaltungshandeln ab 1806: Justizstaat versus Administrativjustiz’ in Handbuch der Geschichte der Verwaltungsgerichtsbarkeit in Deutschland und Europa (edited by K-P Sommermann and B Schaffzrzik) vol. I (Springer, 2018) 31. For a general overview for history and developments, see K-P Sommermann, ‘Entwicklungspfade europäischer Verwaltungsgerichtsbarkeit’, in the same work, vol. II, 1735 ff.

46 See Handbuch der Geschichte der Verwaltungsgerichtsbarkeit in Deutschland und Europa, n. 45.

47 At first, administrative power was controlled in much of continental Europe by administrative bodies, not by judges, following procedures inspired by the judicial process. In the course of the years that followed the French Revolution, as the administration gradually became a fundamental element of the state; it demanded immunity from judiciary control with increasing resolve. The disputes between the administration and citizens—it was said—could not be brought before judges because the latter would have been authorized to substitute their own interpretations of the law for those that the administrative functionaries had already given. As a consequence, ‘all administrative cases were excluded from judiciary competence and reserved first to the administration itself, and then to special administrative judges who were in any event instituted within the executive power (the principal of these was the Conseil d’État’ (ibid, 13–14).

48 See Section 40.7.2.

49 Also, Cane (2019): ‘In the post-Conquest history of English government, administrative institutions developed before a legislature, and judging began as a mode of administration.’

50 Robson recalls that ‘what we are concerned to point out now is that the separation of administrative from judicial functions never even approached completeness. In some cases an officer who was primarily an administrator would, in the course of time, gradually acquire judicial duties, as in the case of the sheriff; in others it was the judge who was turned administrator, as in the case of the justice of the peace. Sometimes the administrative and judicial functions of an office have been so inextricably blended that it is well-nigh impossible to say which capacity is the dominant one’ in Justice and Administrative Law, 18–19. The mayor in Spain also performed judicial functions; over the course of the nineteenth century, he became part of the executive.

51 Sometimes the first laws on sectoral administrative procedures to carry out activities previously judicial in nature appear very close to the figure of the judge, as in the case of expropriation legislation. This is the case, for example, in Italy (Legge n. 2359 del 25 giugno 1865) and Spain (Ley de 10 de enero de 1879).

52 This is apparent when a national APA set out the principle of ex officio investigation as a general rule, but extensive sectoral legislation prescribes the contrary, as seen in EU environmental law, which requires investigation to be carried out mainly by private parties under administrative oversight.

53 This is the case, e.g., when a higher level of government is not allowed to pass a comprehensive APA. E.g. German APA 1976.

54 E.g. when an APA solely regulates administrative acts, it can easily ignore the identity and inherent autonomy of the administrative procedure, treating it as a mere derivative of civil procedure in the courts.

55 E.g. the area of the Austro-Hungarian Empire after the Austrian APA 1925, or the Ibero-American legal family after the Spanish APA 1958, etc.

56 E.g. those influenced by the US APA 1946: Japanese APA 1993, Korean APA 1996, sectoral administrative procedures in EU law, etc.

57 See below.

58 See Barnes 2010, 342–5; Barnes 2017, 311–12.
For some samples of first-generation administrative procedure in EU law, see Council Regulation (EU) No. 1024/2013 of 15 October 2013 conferring specific tasks on the European Central Bank (ECB) concerning policies relating to the prudential supervision of credit institutions, Recital 54: ‘As established by the Treaties, the ECB is an institution of the Union as a whole. It should be bound in its decision-making procedures by Union rules and general principles on due process and transparency. The right of the addressees of the ECB’s decisions to be heard should be fully respected as well as their right to request a review of the decisions of the ECB according to the rules set out in this Regulation.’ Article 22 sets out ‘Due process for adopting supervisory decisions 1.…the ECB shall give the persons who are the subject of the proceedings the opportunity of being heard. The ECB shall base its decisions only on objections on which the parties concerned have been able to comment…. 2. The rights of defence of the persons concerned shall be fully respected in the proceedings.’

See also Regulation (EC) No. 1367/2006 of the European Parliament and of the Council of 6 September 2006 on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies, Art. 10: ‘Any non-governmental organization which meets the criteria set out in Article 11 is entitled to make a request for internal review to the Community institution or body that has adopted an administrative act under environmental law or, in case of an alleged administrative omission, should have adopted such an act.’



59 For some examples, see Barnes 2010, 345–9; Barnes 2017, 312–13.

60 E.g. Spanish APAs 1958 and 2015; Art. 105 of the Spanish Constitution.

61 Participation rights in rule-making procedures thus often follow the same values and principles present in judicial procedures: the right to be heard, due process, and rule of law. In other words, participation in rule-making is here viewed as a defensive mechanism, not as a collaborative dialogue between citizen and agencies. See E Rubin, ‘It’s Time to Make the Administrative Procedure Act Administrative’ (2003) 89 Cornell Law Review 95–190.

62 See J Freeman, ‘Collaborative Governance in the Administrative State’ (1997) October UCLA Law Review 7, 12.

63 ibid.

64 See Freeman, n. 62, 23–4.

65 E.g. Section 5-9 of the EU Directive 2001/42/CE of the European Parliament and of the Council of 27 June 2001 on the assessment of the effects of certain plans and programmes on the environment; or Regulation (EC) No. 726/2004 of the European Parliament and of the Council of 31 March 2004, laying down Community procedures for the authorization and supervision of medicinal products for human and veterinary use and establishing a European Medicines Agency.

66 The need for collaboration may arise for a variety of reasons: to cope with scenarios of risk and uncertainty (e.g. financial markets); to compensate for the fragmentation of power resulting from globalization and privatization (e.g. in the field of telecommunications or energy, in tax and customs matters); to better legitimize administrative action and encourage participation (e.g. in environmental issues). But in addition to effectiveness and efficiency, there may be constitutional reasons in doing so: when the allocation of competencies and responsibilities is very fragmented among the different levels of government, but the issues, however, require a more holistic and interdisciplinary approach.

67 E.g. a procedure to authorise new medicines in which involved parties (national authorities, independent commissions, etc.) contribute by providing scientific advice, through cooperation with national and international partners on the harmonization of regulatory requirements, and so on. E.g. see Barnes 2010, 349–54; Barnes 2017, 313–16.

68 See Freeman, n. 62. The author focuses here and in other interesting later articles on public/private collaboration, not inter-agency collaboration.

69 ibid.

70 ibid.

71 E.g. reports, recommendations, assessments, and so on.

72 I.e. factual action without immediate legal effects, such as information exchange or inspections.

73 E.g. Aarhus Convention on access to information, public participation in decision-making, and access to justice in environmental issues in the EU.

74 E.g. Directive 2001/42/EC on the assessment of the effects of certain plans and programmes on the environment (SEA Directive).

75 E.g. Directive 2010/75/EU of the European Parliament and the Council on industrial emissions.

76 E.g. US APA 1946, Japanese APA 1993, South Korean APA 1996, Dominican APA 2013, Salvadoran APA 2017.

77 As an example of administrative act enacted by Member States according to EU law, see Directive 2010/75/EC on industrial emissions (integrated pollution prevention and control), Art. 5.2 (Granting of permit): ‘Member States shall take the measures necessary to ensure that the conditions of, and the procedures for the granting of, the permit are fully coordinated where more than one competent authority or more than one operator is involved or more than one permit is granted, in order to guarantee an effective integrated approach by all authorities competent for this procedure.’ (Emphasis added.)
See also IPPC (newly recoded) Directive 2008/1/EC of the European Parliament and of the Council of 15 January 2008 concerning integrated pollution prevention and control (see earlier code 96/61/EC), ‘Article 15 (Access to information and public participation in the permit procedure): 1. Member States shall ensure that the public concerned is given early and effective opportunities to participate in the procedure for: (a) issuing a permit for new installations; (b) issuing a permit for any substantial change; (c) updating of a permit or permit conditions for an installation.’ The procedure set out in detail in Annex V shall apply for the purposes of such participation. According to Annex V: ‘1. The public shall be informed…early in the procedure for the taking of a decision…3. [It] shall be entitled to express comments and opinions to the competent authority before a decision is taken. 4. The results of the consultations held must be taken into due account in the taking of a decision. 5. The detailed arrangements for informing the public (for example by bill posting within a certain radius or publication in local newspapers) and consulting the public concerned (for example by written submissions or by way of a public inquiry) shall be determined by the Member States. Reasonable time-frames for the different phases shall be provided, allowing sufficient time for informing the public and for the public concerned to prepare and participate effectively in environmental decision-making…’.

Examples of administrative acts dictated by European authorities in third-generation procedures are also abundant: Regulation (EC) No. 726/2004 of the European Parliament and of the Council of 31 March 2004 laying down Community procedures for the authorization and supervision of medicinal products for human and veterinary use and establishing a European Medicines Agency, Regulation (EC) No. 882/2004 of the European Parliament and of the Council of 29 April 2004 on official controls performed to ensure the verification of compliance with feed and food law, animal health and animal welfare rules, Regulation (EU) No. 468/2014 of the European Central Bank of 16 April 2014 establishing the framework for cooperation within the Single Supervisory Mechanism between the European Central Bank and national competent authorities and with national designated authorities (SSM Framework Regulation) (ECB/2014/17), and so on.

For another relevant example, see the consultations laid down in the framework of the authorization procedure to ensure that substances of very high concern are progressively replaced by less dangerous substances or technologies. For the REACH Regulation (Regulation EC No. 1907/2006 of the European Parliament and of the Council of 18 December 2006 concerning the Registration, Evaluation, Authorisation and Restriction of Chemicals, REACH) see Arts 77(2)(g), (h), and (i) and 123 and Annex XI point 1.5; for the CLP Regulation Art. 50(2)(a) and (b); for the Biocidal Products Regulation (BPR) Art. 76 (1). On Consultation Procedure for Guidance by European Chemicals Agency (ECHA), see e.g. the document of 18 December 2013.



78 There are many examples of third-generation rule-making procedures in the EU as well. See Regulation (EC) No. 713/2009 of the European Parliament and of the Council of 13 July 2009 establishing an Agency for the Cooperation of Energy Regulators, Art. 10 ‘Consultations and transparency’, Regulation (EU) No. 236/2012 of the European Parliament and of the Council of 14 March 2012 on short selling and certain aspects of credit default swaps, concerning the working method to be followed by ESMA (European Securities and Markets Authority), e.g. Art. 28; Regulation (EU) No. 1093/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority (European Banking Authority), e.g. Art. 15 on implementing technical standards, according to which: ‘Before submitting draft implementation technical standards to the Commission, the Authority shall conduct open public consultation and shall analyse the potential related to costs and benefits.’ The same is set out when the Authority issues guidelines and recommendations addressed to competent authorities or financial institutions in Art. 16.
See also European Aviation Safety Agency (EASA) and the Management Board (MB) Decision 18–2015 on Rulemaking Procedure specifying a standard rule-making procedure to be put in place by the Agency (Arts 4–8). The Agency’s Procedure for Safety Programming and Monitoring defines how the Safety Programmes, including the Rulemaking Programme (RMP) and the European Plan for Aviation Safety (EPAS), are developed and monitored. The decision on rule-making priorities is informed by a Preliminary Impact Assessment (PIA). The EPAS and PIAs are consulted by the Agency’s Advisory Bodies. (See at <https://www.easa.europa.eu/document-library/rulemaking-process-overview/rulemaking-explained>).



79 An example from the EU: Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a framework for Community action in the field of water policy, Art. 14 on public information and consultation: ‘1. Member States shall encourage the active involvement of all interested parties in the implementation of this Directive, in particular in the production, review and updating of the river basin management plans. Member States shall ensure that, for each river basin district, they publish and make available for comments to the public, including users:


(a) a timetable and work programme for the production of the plan, including a statement of the consultation measures to be taken, at least three years before the beginning of the period to which the plan refers;

(b) an interim overview of the significant water management issues identified in the river basin, at least two years before the beginning of the period to which the plan refers;

(c) draft copies of the river basin management plan, at least one year before the beginning of the period to which the plan refers.



On request, access shall be given to background documents and information used for the development of the draft river basin management plan.



2. Member States shall allow at least six months to comment in writing on those documents in order to allow active involvement and consultation.’





80 E.g. regulatory impact assessment or regulatory scrutiny in the EU. The better regulation guidelines steer the Commission on how to conduct impact assessments. They set out the principles that the European Commission follows when preparing new initiatives and proposals and when managing and evaluating existing legislation. The guidelines apply to each phase of the law-making cycle (see Better Regulation: Guidelines and Toolbox at https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-how/better-regulation-guidelines-and-toolbox_en).

81 An example from the EU: Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on the assessment of the effects of certain plans and programmes on the environment. Art. 5 on the environment report states:
‘1.Where an environmental assessment is required…, an environmental report shall be prepared in which the likely significant effects on the environment of implementing the plan or programme, and reasonable alternatives taking into account the objectives and the geographical scope of the plan or programme, are identified, described and evaluated.’

Art. 6 provides for consultations:

‘1.The draft plan or programme and the environmental report prepared in accordance with Article 5 shall be made available to the authorities referred to in paragraph 3 of this Article and the public.

2.The authorities referred to in paragraph 3 and the public referred to in paragraph 4 shall be given an early and effective opportunity within appropriate time frames to express their opinion on the draft plan or programme and the accompanying environmental report before the adoption of the plan or programme or its submission to the legislative procedure.’



82 E.g. Regulation (EC) No. 726/2004 of the European Parliament and of the Council of 31 March 2004 laying down Community procedures for the authorization and supervision of medicinal products for human and veterinary use and establishing a European Medicines Agency. Article 22 states that ‘[t]he Agency, acting in close cooperation with the national pharmacovigilance systems…, shall receive all relevant information concerning suspected adverse reactions to medicinal products for human use which have been authorised by the Community’. According to Art. 23, ‘[t]he holder of an authorisation for a medicinal product for human use granted in accordance with the provisions of this Regulation shall have permanently and continuously at his disposal an appropriately qualified person responsible for pharmacovigilance. Article 25 adds that ‘[e]ach Member State shall ensure that all suspected serious adverse reactions occurring within their territory to a medicinal product for human use authorised in accordance with this Regulation which are brought to their attention are recorded and reported promptly to the Agency and the marketing authorisation holder, and no later than 15 days following receipt of the information.’

83 E.g. Arts 44, 46 of the German APA 1976, Arts 47, 48 of the Spanish APA 2015, etc.

84 E.g. Art. 46 of the German APA 1976 states that application for annulment of an administrative act which is not invalid under section 44 (i.e. key procedural components) cannot be made solely on the ground that the act came into being through the infringement of regulations governing procedure, form or local competence, where it is evident that the infringement has not influenced the decision on the matter.

85 On the one side, for consequences of defects in procedure and form committed by the administration, see e.g. Art. 46 of the German APA 1976, Art. 21 of the Italian APA 1990, Arts 62–63, 67 of the Spanish APA 1992, etc. On the other, for consequences of defects in procedure and form committed by the citizen and the ability to remedy the defect, see e.g. Title I of the Argentine APA 1972, Art. IV.1.6 of the Peruvian APA 2001, Arts 22.1.a, 68, 96.6.b of the Spanish APA 2015, etc.
Generally, the so-called ‘spiritualist (or non-formalistic) principle’ requires a purposive interpretation in accordance with the proportionality principle towards the procedural formalities. See especially samples from the Ibero-American family: e.g. Arts 13 and ff. of the Mexican APA 1994, Arts 1.9–1.10 of the Peruvian APA 2001, Art. 13 of the Chilean APA 2003, Art. 3.11 of the Colombian APA 2011, Art. 29.1 of the Spanish APA 1958, and Arts 42.5, 71, 79 of the Spanish APA 1992, etc.



86 This affirmation is justified under the broad concept of procedure espoused by the author in 1958, at the Association Vereinigung deutscher Staatsrechtslehrer.

87 Regulation on administrative procedure enacted by the Overseas Ministry for Puerto Rico, Cuba and the Philippines (Gaceta de Madrid no. 272, 28 September 1888).









Chapter 41

Judicial Review of Administrative Reasoning Processes


Hanna Wilberg1




Judicial review of administrative decisions enforces a set of legal norms that confine the scope of administrative powers and constrain their exercise. One way of organizing these legal norms is to divide them into three broad categories: norms concerning procedural steps such as hearings, norms concerning the reasoning process that leads to the decision, and norms concerning the content and substance of the decision itself (Cane 2011, 140, 180). This chapter surveys the comparative administrative law literature on the second of these categories: legal norms governing administrative reasoning processes.

In doctrinal terms, a more common designation of judicially enforced norms confining and constraining administrative power is as grounds of review, standards of review, or simply principles governing the administration. The jurisdictions surveyed in this chapter all categorize their grounds, standards, or principles in different ways. One of the advantages of the categories adopted here is that they facilitate comparison between jurisdictions.

Scrutiny of reasoning processes is used in reviewing exercises of discretion. This can be understood as an answer to the tension between respecting discretion and upholding the rule of law (Mashaw 2017). Administrative discretion means a measure of decisional autonomy for administrative decision-makers. It is necessary if the modern administrative state is to serve effectively the public interest objectives entrusted to it; and the fact that the legislature has chosen to confer discretion is a further good reason for the courts to respect it. In all of the systems surveyed, judicial review is a supervisory power that does not extend to courts substituting their own judgment for the administration’s exercise of discretion. On the other hand, however, to treat discretion as unfettered and as a lawless void would be inconsistent with courts’ responsibility to uphold the rule of law by scrutinizing the exercise of public powers. The problem, then, is to identify an acceptable basis for controlling the exercise of discretion. Scrutiny of reasoning processes is the answer. Such scrutiny serves to structure the exercise of discretionary power rather than to confine its scope (Cane 2011, 172): reasoning process flaws render a decision unlawful even though it was within the scope of the power. Such scrutiny therefore both respects and controls discretion. However, the underlying tension remains, and renders the law in this area inherently unstable. That seems a likely explanation for the range of different approaches to reasoning processes that will be seen in this survey.

The comparative method I adopt in this chapter is to survey the administrative law literature on a range of jurisdictions, from the perspective of three jurisdictions whose law is similar on this topic: England and Wales, Australia, and New Zealand (for simplicity, I will refer to these three as the English law jurisdictions). The narrow focus on one single category of ground or legal norm makes it possible to consider a fairly broad range of jurisdictions. The chapter deals in the greatest depth with Canada and the US, along with the three English law jurisdictions, but it further touches on South Africa, Germany, France, and China. These jurisdictions were chosen as representative of some of the major groupings (e.g. civil and common law, using specialist administrative courts and general courts, Eastern and Western, liberal and authoritarian, different governmental structures), and because an adequate volume of literature in English exists for them. None of the comparator jurisdictions is treated in any comprehensive fashion. Instead, each is mentioned only for one or more features of its law on reasoning processes that differs from the English law jurisdictions in an interesting way.

The purpose of this type of comparison is illumination rather than the riskier purpose of promoting transplantation or harmonization: considering the range of approaches to scrutiny of reasoning processes casts light on the role and function of these controls, and on the significance of our own jurisdiction’s doctrinal solutions. I have found this exercise very enlightening, particularly in highlighting different distinct modes of ensuring some respect for administrative discretion. Yet there is a great dearth of comparative sources on review of reasoning processes: virtually no studies are devoted specifically to this topic, and treatments of the topic in broader studies are often very brief. One of my main messages, therefore, is that there is much scope for in-depth comparative research on this topic.

The next section (4.1) of this chapter briefly outlines the law on reasoning processes in the English law jurisdictions. Section 41.2 traces some divergences in the details of the law among these three, and Section 41.3 suggests that the French approach shares at least some features of the English law approach in this area. Sections 41.4 to 41.7 consider jurisdictions with significantly different approaches: no review of reasoning processes (Section 41.4); scrutiny of reasoning processes on a much broader basis (Section 41.5); possibly different approaches to the standard of review (Section 41.6); and a shift away from review of reasoning processes to assessment of outcomes (Section 41.7). Section 41.8 briefly considers possible correlations with system types, and Section 41.9 concludes with some reflections.

41.1 Brief Outline of Law on Reasoning Processes in English Law Jurisdictions

In the English law jurisdictions (England and Wales, Australia and New Zealand), the grounds that concern reasoning processes include deciding for an improper purpose, taking account of irrelevant considerations, failure to take into account mandatory relevant considerations, fettering of discretion, and unauthorized delegation (Cane 2011, ch. 6). In this chapter, I focus on the first three, which for brevity’s sake I call the relevance and purpose grounds. These grounds also fall under the broader heading of abuse of discretion.

The basis on which courts determine what considerations are relevant and what purposes are proper is construction of the empowering statute. Judicial scrutiny on these grounds does not extend beyond policing the legality of the inputs into the reasoning process in this way. It is not for courts to assess the weight that should be accorded to relevant considerations. The qualification is that courts may intervene where the weight accorded to a consideration has been manifestly excessive or inadequate—but in that case, the ground of intervention is irrationality rather than illegality.2 A further point is that not all relevant considerations are mandatory: there must be something in the statute to indicate that a particular consideration is not merely relevant and therefore permissible, but is mandatory.3

The standard or intensity of review on questions of statutory interpretation in English law jurisdictions is a correctness standard (the court determines the correct interpretation), and that approach applies to the relevance and purpose grounds (Wilberg 2015).

There is some uncertainty, however, as to the classification of these grounds. That has potential implications for the intensity of review, since classification of grounds is the dominant (albeit usually tacit) method for determining the intensity of review in most of the English law jurisdictions (Knight 2018).4 The standard classification of the grounds is into procedural impropriety, illegality, and irrationality, each being a broad umbrella comprising several more particular grounds. The relevance and purpose grounds are usually considered part of illegality, but alternatively are also sometimes listed as part of a broader umbrella sense of unreasonableness. Yet that has not resulted in any noticeable variations in the standard or intensity of review (Wilberg 2015).

A recent trend should also be noted. In recent New Zealand case law, particular illegality grounds such as relevance and purpose have often been ignored, in favour of unmediated reliance on statutory interpretation (Wilberg and Gledhill 2021). While the illegality grounds always turned on statutory interpretation, what is lost here is the development of general principles, as well as the categorization of forms of illegality that line up with the distinction between reasoning process errors and exceeding the scope of the power. In Australia, Bateman and McDonald (2017) have discerned a more general and more entrenched move from a grounds approach to a statutory interpretation approach: each case is decided based on its particular statutory context, rather than by reference to generally applicable norms. It is not entirely clear, however, to what extent this affects the illegality grounds, as the authors’ focus is on other grounds. The reasoning process grounds certainly continue to be discussed in the textbooks (e.g. Cane, McDonald, and Rundle 2018, ch. 4.3).

41.2 Some Points of Divergence Among the English Law Jurisdictions

41.2.1 Approach to Multiple Purposes: New Zealand Innovations

A question as to materiality arises in relation to irrelevant considerations and improper purposes, in the common event that the challenged reason is just one of a number of reasons for the challenged decision: where the reasons for the decision include some relevant considerations or proper purposes, is there any tolerance for additional unauthorized reasons, and if so, how much? In England and Wales, it is quite unsettled what the test should be for improper purposes: as many as six possible tests have been identified, ranging from an enquiry into the ‘true’ or ‘dominant’ purpose to a ‘but for’ test (Woolf et al 2018, [5-119] ff.; see also Aronson, Groves, and Weeks 2017, [5.570] on the Australian position).

New Zealand law has moved a little beyond English law on improper purposes (see Wilberg 2016). First, it has for some time preferred a ‘but for’ test—effectively a presumption that the improper purpose had some influence, in the absence of proof that it made no difference to the decision.5

Secondly and more recently, the Ireland case6 introduced a distinction between improper and merely unauthorized purposes. An unauthorized purpose is improper only if it is the sole purpose (the statutory purpose is not pursued at all) or if it is inconsistent with the empowering Act (either with the statutory purpose for the power or with some other aspect of the Act). The point of the distinction is that only purposes that are improper in this new narrower sense render a decision unlawful; other unauthorized purposes are tolerated.

What, however, of an unauthorized purpose that is the ‘true’ or ‘dominant’ purpose: might that still invalidate the decision? These two options must receive different answers after Ireland. An unauthorized purpose must be considered improper and invalidate the decision on the Ireland approach if it is the ‘true’ purpose, in the sense that the statutory purpose is a mere pretext, because that means in truth the statutory purpose is not pursued at all. The English position may be the same for an unauthorized purpose that is the ‘dominant’ purpose: this may invalidate a decision even if the statutory purpose is also pursued and the unauthorized purpose is not inconsistent with the Act. As I read Ireland, however, it must be taken as having rejected such a ‘dominant’ purpose test: an additional purpose that is not inconsistent with the Act does not invalidate a decision even if it is dominant (Wilberg 2016).

What materiality test now applies to purposes that are not just unauthorized but improper in the new narrow sense has not yet been clearly addressed, but Ireland is consistent with the presumptive ‘but for’ test continuing to apply in that context. This is also appropriate: where an additional purpose is not only unauthorized but improper, because it is inconsistent with the statute, it should not be tolerated unless the court is persuaded that it made no difference (Wilberg 2016).

In summary, a purpose additional to the statutory purpose is now tolerated in New Zealand in two situations. The first is when it is a truly improper purpose (inconsistent with the empowering Act), but the court is satisfied that the decision would have been the same without (‘but for’) that additional purpose. The second is when it is merely unauthorized but not improper, and the statutory purpose is also being pursued; this holds even if the additional purpose may be dominant.

English courts do not appear to have considered adoption of a similar approach to date. Some commentators see the Ireland approach as eroding the force of the improper purpose principle as found in the landmark English Padfield case (Knight 2021).7

41.2.2 Rights as Mandatory Considerations in Australia and New Zealand

In jurisdictions with bills of rights, a question arises whether any rights that are engaged by an administrative decision are mandatory considerations for the decision-maker. Such a reasoning process obligation is one of the possible effects which bills of rights may have in administrative law. The other obvious possible effect is that rights may operate as substantive constraints on the permissible outcomes, so that courts will quash decisions that are held to impose unjustifiable limits on those rights. Which of these two effects should be given to a bill of rights has been a matter of considerable debate, and jurisdictions have sharply diverged on this (Geiringer 2015).

The advantages of the reasoning process obligation include its potential for inculcating an administrative culture of rights and of justification (Dyzenhaus 1997). However, it may also represent excessive juridification of administrative processes, especially if decision-makers are required to apply a full structured proportionality test to determine whether limits on the right can be justified. If a reasoning process obligation is imposed as the sole obligation, this also means that it is not for courts to determine whether the outcome represents a proportional and hence justified limit on rights—this may be counted as either an advantage or disadvantage.

The English courts took the two options to be mutually exclusive, and the House of Lords firmly opted for treating rights as substantive constraints on the permissible outcomes. The obligation on decision-makers under the Human Rights Act 1998 could not be merely to engage with rights in the reasoning process (although where a decision-maker has engaged with relevant rights, that may be a factor in favour of according the decision some latitude).8

In contrast, the statutory bills of rights in the two Australian states of Victoria and the ACT expressly impose on public authorities a dual obligation, comprising both options: authorities must not only act compatibly with the rights, but must also give proper consideration to the rights in making decisions.9 The inclusion of the reasoning process obligation in the Victorian Charter has been explained in part as reflecting the heavy focus on creating a human rights culture in its legislative history (Geiringer 2015, 339–43).

The Australian courts’ approach to these obligations is unlikely to be entirely settled yet; among the potentially destabilising influences is the High Court of Australia decision in Momcilovic that raised constitutional concerns about the relationship between proportionality and rights compatibility (Geiringer 2016, 161).10 There is, however, state appellate court level authority for enforcing both limbs of the obligation. Moreover, the reasoning process obligation on decision-makers has been held to include an obligation to engage in a balancing or proportionality analysis so as to justify any limit on rights (Boughey 2017, 201).11

The position is complex and unsettled in New Zealand. New Zealand courts were the first to deploy a reasoning process obligation to protect rights. They initially applied both the reasoning process obligation and the substantive constraint on discretionary powers in the context of invoking unincorporated international obligations, which in other English law jurisdictions give rise to neither of these types of obligations (Geiringer 2004; Dyzenhaus, Hunt, and Taggart 2001), and also in the context of the Treaty of Waitangi. In both of those contexts as well as in applying the statutory bill of rights, New Zealand case law has never yet overcome a fundamental lack of clarity as to the choice and the relationship between these two approaches (Geiringer 2004; Geiringer 2015; Wilberg and Gledhill 2021).

41.2.3 Reflections on these Divergences

Both of these divergences involve different choices as to the balance between respect for and control of discretion. The choice of test as to when unauthorized additional purposes will be tolerated involves greater or lesser constraints on the reasons for which discretion may be exercised. The choice of the mode of giving effect to bills of rights involves a choice as to whether or not to confine the scope of the discretion. If rights are treated as mandatory considerations, they leave the scope of discretionary powers to which they are relevant unaffected, and merely structure their exercise.

41.3 Relevance and Purpose Grounds in France

As far as can be ascertained from the limited treatment of the grounds of review in English language comparative sources, French administrative courts review exercises of discretion for at least some reasoning process errors that are similar to those available in the English law jurisdictions. Most sources emphasize that there has been a significant amount of Europeanization, but I have found no direct discussion of how this has impacted on review of reasoning processes.

France has a counterpart at least to the English improper purpose ground, namely abuse of power (détournement de pouvoir). A decision is unlawful if its aim or purpose either was not a public interest one, or was not the aim for which, according to the statute, the decision should have been taken (Auby et al 2018, 39). There are, however, two possible objections to considering this to correspond to English improper purpose.

First, at least one source states that the French abuse of power ground is reserved for decisions deliberately made for an improper purpose (Bell 2008, 184). That would be much narrower than the English ground, which does not require bad faith (Wilberg 2016, 113). This very narrow limit, however, is not supported by most sources (e.g. Pünder and Klafki 2019, 445; Auby et al 2018, 39). It is also inconsistent with many of the case examples discussed in comparative sources: while the examples include a good proportion of cases where public powers were used to promote the decision-maker’s private interests, they are by no means limited to that type of blatant and deliberate abuse (Brown and Bell 1998, 247, 249–50).

Secondly, however, it may be that the characteristic type of case dealt with as an abuse of power in France falls into a relatively narrow category that is only debatably part of the reasoning process grounds. An improper purpose can exceptionally take the decision outside the scope of the power. This happens where the scope of the power is defined by reference to its purpose, and the challenged decision does not pursue that purpose at all (Wilberg 2016).

A type of improper purpose that may be argued to fall into either category (reasoning process flaw or exceeding the scope of the power) is one that we touched on above in discussing the English law jurisdictions: where the decision-maker purports to pursue the statutory purpose, but to a greater or lesser extent is using this as a mere pretext for serving another purpose. Examples of French cases discussed in comparative sources suggest that this may be the characteristic type of case dealt with under the French abuse of power ground. For instance, in Beauge12 the mayor issued a measure to prohibit getting changed on the beach, in exercise of a power to promote public decency. This was held invalid on the basis that the real motivation was to compel use of a municipal bathing establishment (Brown and Bell 1998, 247).

It is quite possible that relevance and purpose challenges that are more clearly focused on the reasoning process are also available in France, but are dealt with under other grounds. A likely candidate appears to be the ground of motivational illegalities (vices de motifs), which includes error of law (erreur de droit) (Auby et al 2018, 38–9). However, I have not been able to find any discussion that is sufficiently detailed to show whether that is so.

On the other hand, it appears likely that there is less need for reasoning process grounds in French law than in the English law jurisdictions, and that Europeanization in recent decades has further diminished that need. The scope of review in France is more extensive than in English law jurisdictions (albeit less so than in Germany: see Section 41.7), notably in that where the application of specific rules is concerned, illegality review extends to substitutionary review on questions of fact, law and application of law (Schwarze 1996, 25; Pünder and Klafki 2019, 445). Europeanization has further increased the scope of review, notably by expanding use of the proportionality test, albeit this still does not apply across the board (Schwarze 1996). To some extent, all of this may well reduce the need for review of reasoning processes. As far as the abuse of power ground is concerned, some sources indeed note that this ground is of decreasing importance in practice (Jacobini 1991, 111; Brown and Bell 1998, 250).

41.4 Limited Review in Authoritarian Systems May Not Include Reasoning Process Review

We might expect judicial review of administration to be weak in countries with authoritarian governments, such as China, and therefore not to extend to the more intrusive grounds such as the reasoning process grounds. Contradicting the first expectation to some extent is the fact that recent decades have seen a global trend towards judicialization and legalization, even in authoritarian systems. There are, indeed, a number of reasons why even authoritarian regimes may want to institute legal controls over their bureaucracy. While the motivations lie in benefits to be derived by the regime, at least to some extent such legal controls are likely to also result in some protection for its subjects (Zhang and Ginsburg 2019; Peerenboom 2009, 186–7, 196; Ohnesorge 2006, 149–51, 159). However, it seems fairly clear from the comparative sources that while China has made progress in this area, that progress is still limited. Not only do the courts continue to lack independence; they also have not yet developed principles constraining the administration’s reasoning processes.

China has had an Administrative Litigation Law (ALL) since 1990, and the system of judicial review has been progressively strengthened since then (Zhang and Ginsburg 2019; Peerenboom 2009). The ALL sets out a list of grounds of review not unlike those found in Western systems, including insufficiency of evidence, exceeding authority, and abuse of power. However, nearly all commentators who touch on the grounds of review are agreed that Chinese courts have not applied these in the way that Western courts might be expected to do (Bing 1994; Peerenboom 2009). The courts have not developed requirements of relevance and propriety of purpose under the last two headings. Under the first heading, it would be possible to develop an approach along the lines of US ‘hard look’ review (explained in Section 41.5), but Chinese courts have not developed anything resembling that. One early account includes two case summaries referring to rulings in terms of relevance and purpose, but the first is found in a case on insufficiency of evidence, and the second in a case that involved blatant and deliberate disregard of legal requirements (Chan 1992, 148–9, 152).

41.5 Broader Scrutiny of Reasoning Processes Beyond Legality of Inputs

The next interesting comparison with the English law jurisdictions is the broader scrutiny of reasoning processes that is found in some jurisdictions. A clear instance is found in the US, but a similar approach appears to exist in South Africa. These are discussed in turn in this section. The Canadian approach also has some similarities but will be discussed later, in Section 41.7.

41.5.1 The American Hard Look Approach

Comparative studies have pointed out that American courts do require agencies to take into account all relevant considerations and no irrelevant ones. However, this forms part of one broad ‘arbitrary and capricious’ ground (or standard, as it is referred to in American sources), which also overlaps with the unreasonableness ground in English law jurisdictions (Craig 1990, 184). Scrutiny concerning relevant considerations is found especially in the modern ‘hard look’ approach to this standard (Cane 2016, 247–8; Craig 1990, 184). Scrutiny under this approach concerns the rationality of the agency’s justification rather than merely the legality of its reasons. It differs from the English law jurisdictions’ relevance and purpose grounds in terms of the basis for the determination of relevance, the types of considerations that may be held mandatory, and the extent of the scrutiny of the reasoning process beyond policing the inputs.

My account here is confined to federal administrative law. The ‘arbitrary and capricious’ standard is found in the federal Administrative Procedure Act (APA) 1946.13 This standard applies essentially to all factual determinations and policy choices, with the exception of some factual determinations to which a more demanding standard applies (Mathews 2016). The ‘hard look’ approach to this standard is not universally followed in all ‘arbitrary and capricious’ challenges (Craig 2017, Mathews 2016), but there does not appear to be a clear pattern of usage. What can be said is that the approach was developed in the context of administrative rule-making (Mashaw 2017), and challenges to this type of power appear to predominate among authorities on hard look review. Indeed, when hard look is applied to individual decisions (‘adjudications’ in American terminology), at least the requirement to compile a record tends to be less onerous. In English law jurisdictions, in contrast, review is more expansive in challenges to individual decisions than rulemaking (Cane 2016, 247, 248).

The authoritative statement of the ‘hard look’ approach is found in the Supreme Court’s State Farm decision:14

[T]he agency must examine the relevant data and articulate a satisfactory explanation for its action including a ‘rational connection between the facts found and the choice made.’…Normally, an agency rule would be arbitrary and capricious if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.15

It can be seen that while ‘arbitrary and capricious’ is broadly a rationality test, most of the flaws listed as coming within this ground concern the process and cogency of reasoning rather than the wisdom of the outcome. Many American commentators indeed note that courts seek to avoid merits review under this standard by this focus on reasons and the reasoning process (e.g. Mashaw 2017, 280; Mathews 2016, 169, 171). While the line may be a fine one (for doubts about it, see Craig 1990, 183, 186), we can say at least that rulings concerning relevant considerations leave it open to the agency to come to the same conclusion following further and better consideration (Mathews 2016, 179–80). Hence these aspects of hard look review are within the subject of this chapter. However, the scrutiny is far more extensive and less formal than in the English approach, in the three respects already noted. Let me expand a little on each of these.

First, relevance is judged on a broader basis than purely interpretation of the empowering statute (Edgar 2013, 216–17). To be sure, the purpose of the statutory power tends to feature as part of the court’s reasoning (Craig 1990, 187). Indeed, the formulation of irrelevant considerations in State Farm (quoted above) invokes a statutory basis, and there are certainly cases where irrelevance is determined as a matter of statutory interpretation (see Pierce 2009). The courts go beyond reliance on the statute, however: relevance determinations are also based on the court’s own assessment of what is relevant in light of the evidence and arguments before the agency (Virelli 2014, 754–7). As seen in the application of the approach in State Farm itself, any logical gap in the line of reasoning from the evidence and arguments to the decision, and hence in the justification for the decision, is a basis for judicial intervention. In contrast, the basis of the relevance and purpose grounds in the English law jurisdictions is statutory interpretation.

Secondly, a broader range of matters are routinely held mandatory on the hard look approach. In the English law jurisdictions, the mandatory relevant considerations ground is normally used to designate issues that must be considered or tests that must be applied (Craig 1990, 162; Edgar 2013, 216). The range of matters that can be mandatory to consider on American hard look review, in contrast, further includes the evidence that goes to those issues, and the alternatives to the chosen policy; with the objective being to enhance participation in the agency’s decision-making (Craig 1990, 121–2; Mathews 2016, 178; Edgar 2013).

There is some uncertainty as to the extent of the difference in this regard. English law jurisdictions do require decision-makers to consider submissions made by parties who have been consulted (Edgar 2013, 208–9, 217),16 and consideration of other types of evidence has on occasion been found mandatory.17 The modern English mistake of fact ground may also correspond to aspects of hard look review, as it includes ignorance of the availability of relevant evidence.18 This link seems worth exploring further.

Thirdly, the scrutiny of the reasoning process on hard look review goes well beyond scrutinizing the legality of inputs, which is the limit of scrutiny on the English approach. ‘Hard look’ review is rationality review, in this sense: courts demand to be satisfied that there is a logical and rational relationship between the evidence and submissions, the reasons and the outcome (Cane 2016, 247–9). Resulting from this, there is also a far greater requirement to give reasons and record evidence and submissions: an onerous requirement to compile a ‘record’ (indeed, ‘hard look’ originally described what the agency was required to do: Mathews 2016, 170). Such a record requirement is expressly imposed by the APA only for some types of power, but hard look review has had the effect of requiring a fairly full record for a much broader range of powers (Cane 2016, 244–7; Mashaw 2017, 277–83).

Just exactly how great a contrast there is between the two approaches on this third point is a matter of debate; Craig, for instance, has cautioned against exaggerating the contrast (Craig 2017, 962; Craig 1990, 185).

The onerous obligation to assemble a record is in fairly marked contrast to the approach in the English law jurisdictions (Cane 2016, 248–9, 253–4). These jurisdictions still have not developed a general administrative duty to give reasons,19 and do not have as firm a rule against after-the-fact explanations (no ‘closed record’). Where reasons are required, they are conceived of as part of procedural fairness rather than legality or rationality. Often, they are required only on request. While the English law jurisdictions do on occasion require decision-makers to give ‘genuine’ or ‘adequate’ consideration to mandatory factors, generally they have not imposed an obligation to respond to issues raised (Edgar 2013, 217).

How the rational connection requirement compares to the various grounds of review available in the English law jurisdictions is a more complex and contested question. The obvious comparison is with heightened scrutiny unreasonableness and with proportionality (for the comparison with proportionality, see Mathews 2016). In English and New Zealand law, these replace the normal more deferential unreasonableness ground in some contexts—essentially when fundamental rights or other important interests or values are at stake—and they require decision-makers to justify the decision. However, these are not reasoning process grounds: the ultimate question concerns the merits of the outcome. As Cane notes, ‘whereas “rationality” in the US sense is an “internal” relation between decision and reasons, “unreasonableness” in the English sense is a relation between a decision and some externally-derived and judicially-imposed benchmark of decisional “propriety”’ (Cane 2016, 255). Occasionally, however, applications of those grounds do focus on logical reasoning and justification: in the New Zealand Wolf case, for instance, heightened scrutiny involved striking down a decision for drawing an unwarranted inference.20 It also seems that recent case law in Australia could be interpreted as applying a form of means-ends rationality (Aronson, Groves, and Weeks 2017, [5.150], [5.200]; Cane 2016, 260).

The Canadian approach includes some similar elements, but they appear to be used to different effect. This is discussed further in Section 41.7.

41.5.2 A South African Version of Hard Look Review?

In South Africa, the grounds of judicial review include a ground of rationality, or more precisely rational connection, that appears to be broadly similar to American hard look review in at least some of its applications. Where administrative action is concerned, the grounds set out in section 6 of the Promotion of Administrative Justice Act 2000 (PAJA) include familiar English law grounds, including those relating to relevance and purpose as well as unreasonableness. In addition, however, the grounds also include that ‘the action itself…is not rationally connected’ to the statutory purpose, the purpose for which it was taken, the information before the decision-maker, or the reasons given for it (section 6(2)(h)).

Review under the PAJA is unavailable for challenging exercises of power outside the PAJA’s quite narrow definition of administrative action, including for instance presidential decisions. However, the Constitutional Court has in such cases developed review pursuant to a ‘principle of legality’,21 derived from the rule of law provision in section 1(c) of the constitution. The grounds for this have burgeoned so as to match PAJA review in most areas, and there is a tendency of going straight to this broader avenue (Hoexter 2021). In particular, these grounds now include a strong rationality ground as well.

While the precise nature of this rationality ground is still undergoing evolution, in Democratic Alliance, it took the form of ‘procedural rationality’ (Hoexter 2021). This was distinguished from the reasonableness of the decision itself: it was said to involve scrutiny of ‘everything done in the process of taking that decision’. Steps in the reasoning process such as failure to take account of a relevant consideration can render a decision irrational, provided that irrationality taints the whole process.22 This rationality scrutiny is ‘considerably more searching’ than what used to be available (Hoexter 2021). Applying this ground, an appointment to the position of National Director of Prosecutions was struck down because the President had decided to ignore a report containing findings adverse to the candidate’s integrity: such directly relevant findings could be rationally disregarded only if the President satisfied himself of the candidate’s integrity by carrying out some further investigation.

Both the PAJA version and the Democratic Alliance version of the rationality ground appear similar to American hard look: their focus is on the reasoning process rather than the outcome; but the process is closely scrutinized, well beyond merely policing the legality of the inputs. Indeed, the PAJA formulation was influenced by Mureinik’s proposals for rationality review (de Ville 2003, 199, 202; also Hoexter 2012, 340–1, fn. 86), which clearly had both of these features of the American approach (e.g. Mureinik 1993, 41–2). Whether Mureinik was actually drawing on the American approach is not clear; he refers to American law only when proposing a notice-and-comment procedure for rule-making elsewhere in the article (Mureinik 1993, 38).

41.6 Does Deference on Statutory Interpretation Extend to Reasoning Process?

There is reason to expect a further difference between English law jurisdictions and both the US and Canada, concerning the standard or intensity of review on reasoning process questions. Both of these jurisdictions have pulled back from the English law approach of correctness review on all questions of statutory interpretation (in which the court determines the correct interpretation). From the English law perspective, where reasoning process questions are questions of statutory interpretation, one might expect this North American deference to extend to reasoning process questions. Indeed, some English law commentators have long pointed out that questions of relevance and purpose are especially likely to turn on judicial value judgments (Craig 2016, [19-001iii]), which might be taken as a reason for deference. However, the North American jurisdictions also take a different approach to categorising questions and to the basis on which they are addressed, resulting in a more complex picture.

41.6.1 United States

In the US, different standards are explicitly assigned based on classification of matters at issue as concerning law, fact, or policy (Cane 2016). While ‘standards’ here means grounds of review rather than intensity, these standards come with an inbuilt approach to intensity of review (not unlike the English law grounds: Knight 2018). Where the challenge is to an agency’s interpretation of its empowering statute, the Chevron standard applies:23 this calls for a deferential approach in many cases, in contrast with the English law approach to statutory interpretation.

As seen earlier, an agency’s reasoning processes are scrutinized quite extensively under the hard look approach to the ‘arbitrary and capricious’ standard. While that standard is conceived of as a deferential one (Virelli 2014, 723, 728), it seems that the deference simply takes the form of the focus on the reasoning process rather than the outcome. Deference does not appear to feature much in answering the specific questions posed by hard look review, such as what is relevant. As a result, this standard has also been considered less deferential than the Chevron approach to statutory interpretation, which seems paradoxical at least from an English law perspective (Cane 2016, 238, 243).

There is, however, significant uncertainty over the boundary between these two standards (Beermann 2014; Mathews 2016). That uncertainty particularly affects questions of relevance. While such questions clearly can be encompassed in arbitrary and capricious review (as we saw earlier), it is equally apparent that there are cases where they are treated as questions of statutory interpretation attracting the Chevron approach (Pierce 2009).

Virelli has proposed a different approach: hard look review should be ‘deconstructed’ to accord different degrees of deference to various different aspects of an agency’s reasoning process. Questions of relevance on such a scheme would attract greater deference, because they have a close connection with the agency’s value judgements (Virelli 2014). That, however, is not the approach followed by the courts.

41.6.2 Canada

Canada has abandoned the English approach of assigning standards of review based on categories of grounds. Unlike courts in the US, Canadian courts have also rejected categorical distinctions between questions of law, fact, or policy as the basis for assigning standards. Rejecting the validity of those categorical distinctions is part of the Canadian justification for extending deference to administrators to questions of statutory interpretation (Wildeman 2018, 444–45, 451–53; Wilberg 2015, 280–81).

In most contexts, an interpretation may be upheld as being reasonable, rather than asking whether it is the best interpretation in the court’s view (Daly 2015). For many years, Canadian courts used a factorial approach to fixing the standard of review for each new context (Knight 2018). More recently, they have moved to using a reasonableness standard as the default, subject to exceptions for certain limited types of questions of law, such as constitutional questions or general questions of law of central importance to the legal system as a whole.24

One would expect such a deferential standard to be equally appropriate on questions about reasoning process, but the record on that is very mixed and confused in Canada (Cartier 2013, 399–400; Wilberg 2015, 281, 286–7, 294; Daly 2015, 314–16). For the first twenty years after the new approach was introduced, it was simply not considered applicable at all to the control of discretionary powers and hence to the reasoning process grounds. The reason may have been a tacit assumption that review of discretion was already deferential, given its focus on reasoning processes rather than outcomes. Even since the approach was finally extended to this type of challenge in Baker,25 and even since Dunsmuir declared that reasonableness rather than correctness is the default standard of review for control of discretion,26 that deferential option has still not securely settled in.

To the limited extent that these grounds are still used at all (on which, see later), deference in their application tends to be side-stepped in a variety of ways (see also Mullan 2013, 48–50, 77–8). These include tacitly applying a correctness standard to reasoning process issues despite having concluded that the impugned decision should attract a reasonableness standard.27 Some judges have considered the establishment of some of these grounds renders the decision per se unreasonable (Daly 2020, 18). Commentators see this as reflecting the continuing pull of the traditional view that it is the role of judges to uphold the rule of law by holding government to its legal limits (Cartier 2013; Daly 2015).

In both of these North American jurisdictions, then, the intensity of review has at least at times been higher on reasoning process questions than on (other) questions of statutory interpretation. One likely explanation is a tacit, and questionable, assumption that scrutiny of reasoning processes is inherently deferential due to its focus on process rather than outcome.

41.7 Limited Scrutiny of Reasoning Processes due to Greater Focus on Outcome

A final notable comparison is with jurisdictions in which review of reasoning processes is available, but plays a lesser role due to a shift in focus to assessment of the outcome. Examples of this may be seen in Canada and Germany.

41.7.1 Canada

In the past, Canada could be counted among the English law jurisdictions in its use of the reasoning process grounds. However, there has been a move away from explicit reliance on any of the traditional ‘nominate grounds’ of review, including the relevance and purpose grounds.28

From the 1970s, as already noted, Canadian courts started to consider deference to be potentially available on all types of question. As already noted, the appropriate standard of review was for many years determined by a factorial balancing approach, which has now been replaced by an approach on which reasonableness is the default standard, subject to certain fixed exceptional categories where the standard is correctness. The categorization of grounds of review that took hold in the English law jurisdictions around the same time was never adopted in Canada. The English law grounds were, however, used for review of discretion for the twenty years until the standards of review approach was extended to that context in the Baker29 decision in 1999 (Knight 2018, 113–15).

After that, the role of these grounds was left uncertain (Mullan 2013, 42–51, 64–9), and it continues to remain uncertain after the most recent revision of the approach (Daly 2020, 18–19). On one hand, there is a concern that applying the relevance and purpose grounds requires ‘disaggregating’ decisions under challenge into different aspects, and threatens to result in application of the correctness standard associated with those grounds. We saw in section 41.6.2 that tacit instances of this do occur. On the other hand, while the grounds can no longer summarily determine the applicable standard, that does not preclude their use as indicia or categories of error. In any event, explicit reliance on these grounds has fallen out of favour (Knight 2018, 196–7). Instead, there is a strong trend towards a ‘global’ approach, which assesses the impugned decision as a whole—the reasoning process together with the substantive outcome—in one single analysis and on one single standard of review.30

At the same time, the Canadian approach to applying a reasonableness standard includes attention to the reasoning process in a broader sense, reminiscent in some respects of American hard look review. According to the leading Vavilov decision, broadly maintaining the position from the earlier leading Dunsmuir decision, ‘the focus of reasonableness review must be on the decision actually made by the decision maker, including both the decision maker’s reasoning process and the outcome’. As to the former, a court looks for ‘justification, transparency and intelligibility’.31 The Court adopted the idea of deference as respectful attention to the decision-maker’s reasons (Dyzenhaus 1997; this also provides an indirect link to rationality review in South Africa, as it was building on Mureinik’s work).

When this attention to the reasons is applied in the context of reviewing a decision-maker’s interpretation of a statute, it results in a very real move to deference on interpretation.32 However, we have seen that often, courts follow the ‘global’ approach of reviewing the decision as a whole.33

If the focus in this new ‘global’ enquiry was firmly on the process rather than the outcome, then the approach could turn out to be very similar to the American hard look approach. However, Vavilov and Dunsmuir call for consideration of both process and outcome. Hence, even when the reasoning process is scrutinized, often that is done to determine whether it is capable of demonstrating that the outcome is reasonable.34 Moreover, the Canadian courts have been criticized for insufficient attention to the decision-maker’s reasons (e.g. Daly 2015; Wildeman 2018, 264–76).

In summary, then, the move towards global review has at least to some extent reduced scrutiny of the reasoning process.

41.7.2 Germany

Germany is another instance of a jurisdiction in which the space for the operation of reasoning process grounds seems to be significantly diminished. I hazarded a similar suggestion in relation to France in Section 41.3, but the point seems stronger in relation to Germany. It is widely noted that the scope of review in Germany is particularly expansive, even in comparison with France (Nolte 1994; Schmidt-Aßmann 1997; Singh 2001, 120–1, 176–80; Pünder and Klafki 2018, 88–9, 91–2; but cf. Maurer and Waldhoff 2017). Courts substitute their view not only on the correct interpretation but also on the correct application of all legal tests; and that applies generally even where the legal tests are expressed in ‘indeterminate’ legal terms (unbestimmte Rechtsbegriffe) such as ‘suitable’, ‘reliable’, or ‘public welfare’. More limited review of a supervisory nature, reserving some autonomy of decision to the administrative authority, is used in review of discretion, but that is defined extremely narrowly. The available remedies include compelling the authority to issue the administrative act sought, such as a permit.

Commentators’ criticisms of this approach, and even significant tensions with EU law in this area, appear so far to have had only relatively limited impact. The expansive approach is held to be required by the constitutional right to effective judicial review in Article 19(4) of the Basic Law. By way of some form of counterbalance, attention is often drawn to various ways in which the scope of judicial review is limited in Germany. These include that standing is limited to persons who are individually affected, and also that objectors must seek administrative review in the first instance in all cases.

The two highly confined contexts in which discretion is recognized are discretion as such (Ermessen) and what is called ‘margin of appreciation’ (Beurteilungsspielraum). Discretion as such is recognized only where there is a choice of possible legal outcomes (Rechtsfolge), and then only where the legislation expressly grants the decision-maker the power to make that choice by using words such as ‘may’ or ‘can’.

The ‘margin of appreciation’ occurs in the context of the application of legal tests that determine the availability of a power (Tatbestand). As already noted, German courts substitute their view on this, generally even where the test includes ‘indeterminate’ concepts. In this context, however, there are a few limited exceptions to substitutionary review. The measure of administrative autonomy in these exceptional contexts is called ‘margin of appreciation’.

In these two contexts, German law recognizes particular types of reviewable errors (Pünder and Klafki 2019, 453–4). These appear to correspond to the English law concept of grounds of review, despite some commentators’ claim that German law lacks such a concept (Pünder and Klafki 2018; Pünder and Klafki 2019). However, the classification of errors is found in the commentary, not in the legislation, and there is a range of different classificatory schemes (Brinktrine 1998, 105–15).

The reviewable types of errors in each of these two narrowly confined contexts include reasoning process errors that are similar to those in English law (Brinktrine 1998, 107, also 115–23; Singh 2001, 156–9, 167–71). The first context, review of discretion, is most commonly classified into three types of reviewable ‘discretionary errors’ (Ermessensfehler). Two of these are reasoning process errors: first, ‘failure to use discretion’ (Ermessensnichtgebrauch), which broadly includes what English law would call fettering; and secondly, ‘misuse of discretion’ (Ermessensfehlgebrauch), which involves failure to investigate all relevant aspects or considering irrelevant aspects. The legislation, while it does not spell out these types of errors, does expressly require discretion to be exercised according to the purpose of the power.35 In the second context, exercises of the ‘margin of appreciation’ are invalidated by ‘errors of assessment’ (Beurteilungsfehler), which again include taking into account irrelevant factors.

Even in these contexts of limited review, however, there are a number of further principles and features that can reduce and sometimes eliminate the scope of discretion. Scrutiny appears to extend to the weight accorded to relevant considerations, in contrast with English law (Brinktrine 1998, 120, 526–7).36 Furthermore, exercises of discretion are also reviewed on grounds of the constitutional right to equal treatment, and of proportionality (Brinktrine 1998, 125–35, 155–9; Pünder and Klafki 2019, 454). Proportionality is sometimes said to apply where fundamental rights are affected (Pünder and Klafki 2018, 76; Pünder and Klafki 2019, 477, 485), which sounds similar to the English and New Zealand limited use of proportionality. However, fundamental rights are seen as affected in virtually every case: even if there is no particular right in play, every burdensome decision is held to affect the fundamental right to freedom of action in Article 2 of the Basic Law (Schmidt-Aßmann 1997). Proportionality is, then, a core principle of general application (Pünder and Klafki 2018, 58–9). Some worry that it is used too often, and is threatening to swallow up administrative discretion (Brinktrine 1998, 134). Overall, Brinktrine contrasts the English focus on scrutiny of the process with the German focus on the defensibility of the outcome (Brinktrine 1998, 527, 533–4).

In summary, reasoning process grounds similar to those used in English law are available in Germany, but only in relation to exercises of discretion very narrowly defined. Even there, their role is reduced by the availability of other more potent grounds. In many other types of cases where these grounds would be available in English law, they are rendered redundant by substitutionary review on questions of both law and application.

For instance, in reviewing denial of a building permit, a German court may simply find that the project complies with building law, and grant relief on that basis (Pünder and Klafki 2018, 91–2). There is no need nor scope for arguments about irrelevant or mandatory considerations in such a case.

41.8 Correlations With Types of Governmental or Legal Systems

Few clear patterns emerge from this survey in terms of linking differences in approach to reasoning process review with types of governmental or legal systems. The main point to note is the likelihood that authoritarian regimes will have more limited review that does not extend to review of reasoning processes. One further point is that perhaps the experience in France and Germany does support the idea that the scope of review is likely to be more extensive in systems with specialist administrative courts (Bell 2007, 1279–80; Morstein Marx 1939, 976–7; Bignami 2012, 151). I have suggested that this is indirectly relevant to this chapter, as extensive review may reduce the need for scrutiny of reasoning processes.

More in-depth comparison of details of different approaches may yield further patterns. At this stage, however, the differences identified by this survey suggest no consistent pattern of differences between common law and civil law jurisdictions, political and legal constitutions, or parliamentary and presidential systems. In relation to Cane’s structural dichotomies (diffusion versus concentration, and checks-and-balances versus accountability: Cane 2016), the position of Canada raises questions that are worth pursuing further. At least superficially, Canada would seem to be similar to the UK and Australia, with a concentrated system of government and an accountability model (see also Craig 2017, 958–9). Yet its law on reasoning processes seems if anything closer to the US, and indeed even further removed from the English law approach than the US approach.

41.9 Reflections

This survey has outlined a range of different approaches to review of administrative reasoning processes. I suggest this variety reflects the tension between respect for administrative discretion and commitment to the rule of law, as noted at the outset. Each jurisdiction’s approach to reasoning processes review represents a particular balance between those two desiderata. In addition, however, different jurisdictions also employ different modes of ensuring a measure of respect for discretion. There are at least three different modes:37 respect for discretion can be achieved by limiting the subject, the basis, or the intensity of scrutiny.

The first mode, limiting the subject of scrutiny, turns on distinguishing three categories: policing the boundaries of discretion, scrutinizing the reasoning process, and assessing the substance or outcome of exercises of discretion. At one end of the spectrum, jurisdictions such as China that largely limit scrutiny of discretion to policing its boundaries maintain the maximum of respect for discretion and a minimum of control. At the other end of the spectrum, jurisdictions such as Germany that do allow scrutiny of reasoning processes, but have limited need for this given the scope of available scrutiny of substantive outcomes, maintain maximum control and leave only limited room for respect for discretion. In this way, recourse to the reasoning process grounds—whether they are available and the extent of their use – turns out to be a bellwether of the degree of respect for discretion.

The second mode is to limit the basis on which reasoning processes are scrutinized. Jurisdictions such as the English law jurisdictions that limit scrutiny to the legality of the inputs maintain a greater level of respect for discretion than jurisdictions such as the US where scrutiny extends to the cogency and comprehensiveness of the reasoning. In the latter, there is still some respect for discretion, but only by means of the first mode: scrutiny does not extend to the substantive outcome.

The third mode, finally, is to limit the intensity of review: a substitutionary or correctness standard of review is the most intensive, while a reasonableness standard allows a spectrum of lesser intensities of review. In relation to review of reasoning processes, this is as yet only a potentially available mode: it has been identified by scholars who are concerned that review of reasoning processes on a correctness standard involves fairly limited respect; but it has not yet been realized in the case law. In both the US and Canada, this mode of ensuring respect has been adopted for questions of statutory interpretation, and in Canada it has been extended to apply to substantive review generally. In neither jurisdiction, however, have the courts yet fully appreciated the potential for this mode of respect for discretion to be applied directly to particular reasoning process issues, such as what considerations are relevant or permissible.
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Chapter 42

Legality

Six Views of the Cathedral


Paul Craig



42.1 Introduction

This chapter is concerned with the concept of legality, and its role in administrative law. The topic is interesting, because the answer is not obvious. This is not a topic the contours of which have been finely honed by previous intellectual endeavour, such that we all agree on the architectural frame, leaving disagreement to the interstices. To the contrary, ten different authors might write very different chapters if given this editorial brief. What follows is axiomatically my take on the subject, in which six views of the role of legality are examined.

The first two views are foundational, albeit in different senses. Thus, the inquiry begins with consideration as to how far legality may be conceived as foundational in the sense of being the meta-precept for administrative law doctrine. This might seem plausible and/or intellectually attractive, but it is not sustainable. There is, however, good reason to conceive of legality as being foundational in a narrower, albeit important, sense, which is to denote the need for legal authority for any administrative action.

The third, fourth, and fifth views of the cathedral consider the way in which legality is deployed by way of contradistinction to other administrative law concepts, with implications for the structure of administrative law doctrine and the intensity of review. The respective distinctions are between legality and rationality, legality and the merits, and legality and policy. These dichotomies are explicated and subjected to critical scrutiny.

The sixth and final role played by legality is as a distinct head of judicial review, as evidenced by the principle of legality, which exists in some common law legal systems, and is concerned with the way in which legislation that infringes fundamental rights will be interpreted. The principle is analysed, as is the rationale for the ascription of the nomenclature ‘legality’.

42.2 Foundational: Meta-Precept of Administrative Law

It is fitting to begin by considering whether legality might be conceived as the meta-precept of judicial review in administrative law. It would, on this view, constitute the umbrella concept within which more particular heads of review can be located. This might seem intuitively plausible, perhaps even intellectually attractive. It accords with strains of thought in many regimes of administrative law, as exemplified by repeated admonitions that public bodies must act lawfully, observing the limits placed on their power. Closer inquiry reveals, however, very considerable difficulties with the claim that legality can be regarded as such an overarching precept. This is so for the following reasons.

First, insofar it might perform such a role, the linguistic reality is that the function is better described through the antonym, illegality. Thus, if such an umbrella concept were felt to be necessary or desirable it would properly be described in terms of illegality, with various spokes of the hypothetical umbrella constituting specific grounds on which the public authority had acted illegally. Courts do not intervene to correct behaviour that is legal or lawful. This point is reinforced analogously by the fact that another candidate for such umbrella status is framed in terms of ultra vires. Insofar as it might be thought that this serves as the meta-foundational precept, it is not fortuitous that the aphorism is cast in terms of proscribing a public body from acting ultra vires. It is this, not the antonym intra vires, that is afforded pride of place.

Secondly, and more importantly, the idea that legality/illegality can perform such a function is substantively problematic. It provides no ex ante guidance as to what the particular spokes of the umbrella should be, such that pretty much any ground of review can be accommodated therein if this is so desired. The reality is, therefore, that legality/illegality does little more than provide a conclusory repository for grounds of judicial intervention, which earn their place in the pantheon of review by independent normative argument. This is equally true for claims that ultra vires is the foundational meta-precept, and this is unaffected by the UK debate concerning the foundations of judicial review. This point can be simply exemplified. A legal system might decide to recognize a doctrine of legitimate expectations. The values that drive this may well be eclectic, including the rule of law, trust in government, detrimental reliance, and substantive fairness. The concept of legality/illegality, functioning as a putative meta-precept in administrative law, brings nothing substantive to this discourse. It furnishes no ex ante guidance as whether legitimate expectations should, or should not, be added as an extra strand to the umbrella. This decision is made on the values adumbrated above. The concept of legality can merely accommodate that decision in a conclusory fashion. The same is true for the concept of ultra vires.

Thirdly, the preceding problem cannot be obviated by interpreting legality/illegality in a derivative manner, such that the heads of illegal action in administrative law draw on conceptions of illegality fashioned in other legal contexts. This argument does not withstand examination. Derivative conceptions of illegality are neither necessary nor sufficient to be regarded as grounds of review in administrative law. They are not necessary, since the great majority of such grounds were created specifically for the purposes of administrative law, based on the type of normative argumentation set out above. They either do not exist, or not in the same form, in other legal contexts. Nor are derivative conceptions of legality sufficient, since the fact that conduct may be regarded as unlawful for the purposes of a different body of law does not, in itself, mean that it will be treated as a head of review in administrative law, or that it will be interpreted in the same manner.

Fourthly, insofar as there might be a foundational meta-precept that serves to shape the more particular spokes of the umbrella it would take the following form. When viewed from an historical perspective, the background objective of what we now term administrative law was the need to render public power broadly conceived accountable. This connoted the twin ideas that an institution complied with conditions laid down in the enabling grant of power, and with certain precepts of good governance, thereby enhancing legitimacy.1 This was the imperative for judicial involvement and the most basic rationale for judicial review. It is axiomatic that if the courts are to render public power accountable then there must be legal doctrine that serves to keep the relevant body within its assigned sphere of power. It is equally axiomatic that there must be controls to determine whether the power has been used for an improper purpose. Such legal doctrine is fundamental in the sense that if we are to have any body of law to check public power, then there must be doctrinal categories of this kind. This is equally true for the law dealing, for example, with the consequences of invalidity. It is, therefore, unsurprising that these doctrinal categories have existed from the seventeenth century, and have been refined since then. It is equally unsurprising that these categories of judicial review exist in the very great majority, if not all, systems of administrative law.

Fifthly, this still leaves a plethora of issues to be resolved concerning the more detailed content of these doctrinal categories, and it is, inter alia, this, which serves to explain doctrinal differences between systems of administrative law. Thus, there will be debates concerning, for example, the particular standard of review for error of law, the test for factual error, the specific legal criteria to control discretion, and the test for misuse of power. Resolution of these issues will perforce entail normative assumptions, and will be affected by broader considerations concerning the relationship between courts, legislature, and the executive in that legal system. A concept of legality/illegality can accommodate the answers in conclusory manner, but it does not drive the outcome.

42.3 Foundational: Formal Basis for Authority

While there are, therefore, very considerable difficulties in regarding legality as the meta-precept that provides the foundation for administrative law doctrine, there are good reasons for treating it as foundational in a narrower, but nonetheless important, sense. All legal systems require the administration to be able to point to some ground of lawful authority on which it can base its action. This may well vary as between legal systems, but there are also significant commonalities. Thus, the sine qua non for lawful action in the UK is that the administration can point to some foundation in statute, the prerogative, or the common law to justify the action taken. If it cannot do so, then its action is invalid without recourse to other doctrinal grounds of challenge. In similar vein, the European Union (EU) administration must be able to point to some foundation in a Treaty article, regulation, directive, or decision to legitimate the administrative action that has been taken.

42.4 Distinction I: Legality and Rationality

Legality is also used by way of distinction to irrationality, to denote different grounds for judicial intervention, with implications for the standard of judicial review in the two instances. This distinction is prevalent in UK law, and to a lesser extent in US and EU law.

42.4.1 UK Common Law

The distinction underpinned Lord Diplock’s exegesis on administrative law in the GCHQ case.2 His Lordship recognized three grounds on which administrative action could be subject to judicial review, illegality, irrationality, and procedural impropriety, while recognizing that these might be added to by, for example, possible future recognition of proportionality as a ground of judicial review.

For Lord Diplock, ‘illegality’ connoted the idea that ‘the decision-maker must understand correctly the law that regulates his decision-making power and must give effect to it’, and that ‘whether he has or not is par excellence a justiciable question to be decided, in the event of dispute, by those persons, the judges, by whom the judicial power of the state is exercisable’.3

Irrationality meant Wednesbury unreasonableness,4 which, for Lord Diplock, was applicable to a ‘decision that was so outrageous in its defiance of logic or of accepted moral standards that no sensible person who had applied his mind to the question to be decided could have arrived at it’.5 It was not, said Lord Diplock, necessary to predicate such intervention on an inferred, though unidentifiable, mistake of law.6 To the contrary, irrationality could now ‘stand upon its own feet as an accepted ground on which a decision may be attacked by judicial review’.7

Lord Diplock’s distinction reflected that of Lord Greene MR in the Wednesbury case.8 A court could legitimately intervene to control discretion where the authority contravened the law. The motif used repeatedly by Lord Greene was that the authority must act within the four corners of its power, and that if it contravened such limits it would be acting contrary to the law. It could err in this respect if, for example, the exercise of discretion was based on improper purposes, if the body took irrelevant considerations into account or failed to take relevant considerations into account, or acted in bad faith. The rationale for judicial intervention was that the decision could not be made at all, and was therefore illegal. It was outside the four corners of the power that Parliament had given to the decision-maker.

Lord Greene MR also accepted that if exercise of discretion successfully negotiated the hurdles of propriety of purpose and relevancy it could still be invalidated if it was so unreasonable that no reasonable body could have reached such a decision. Where, however, the primary decision-maker was within the four corners of its power then the courts should be reluctant to interfere. The courts should not substitute their view for that of the public body, nor should they overturn a decision merely because they felt that there might have been some other reasonable way for the agency to have done its task. Some control over decisions within the four corners of the public body’s power was, nonetheless, warranted. If the challenged decision really was so unreasonable that no reasonable body could have made it, the example given being dismissal of a teacher because of the colour of her hair,9 then the court was justified in quashing it.10

The divide between judicial review premised on legality and rationality has important consequences for the standard of judicial review. Judicial review cast in terms of legality entails substitution of judgment by the reviewing court. It is for the court to decide whether a consideration is relevant or irrelevant, and to determine propriety of purpose. This is regarded as ordinary statutory interpretation that falls properly within the judicial mandate, which is to define the ‘four corners’ of the power ascribed by Parliament to the public body. If the exercise of discretion is inconsistent with these limits, then it is annulled.11 The reviewing court might well consider the reasons why, for example, the public authority regarded a particular consideration as relevant, but this does not alter the fact that the issue is regarded as going to ‘legality’, and hence for determination by the court.

Judicial review cast in terms of rationality is perceived very differently. The public authority is, by definition, within the scope of its authority, and the courts should therefore be wary of intervention. This was the rationale for the very narrow meaning of unreasonableness identified by Lord Diplock and Lord Greene MR.

The consequences of the divide between legality and rationality review of discretion are, therefore, significant. Concerns over the proper limits of judicial intervention that dominate discourse concerning the latter is largely absent from the former. This is reinforced by the very language used, whereby ‘legality’ carries the connotation of discernible boundaries, the determination of which properly lies in the preserve of the ordinary courts, thereby making substitution of judgment seem the natural choice.

The divide between the two species of control over discretion is, however, far from pristine, and assignment of a case to a particular category can be contestable. The boundaries of discretionary power will often be uncertain. The legislature may make express stipulation as to relevant considerations, but in many instances it will not. Constraints on parliamentary time, epistemic limitations, and party politics, will often render the statute incomplete in this respect. Terminology has consequence. A test conceptualized in terms of the ‘four corners’ of the empowering statute may be appealing. Discretionary power is, however, often not neatly bounded in this manner. The fact that application of the distinction may be contestable has been recognized by the courts.12

The reason for this difficulty is, however, more fundamental than is often perceived. This is because assignment of a case to the category of legality or rationality depends ultimately on the level of abstraction or specificity with which the operative question is posed. The broader the definition of, for example, relevant consideration or purpose, then the more likely that the public body will survive scrutiny at the legality stage, with the consequence that control will take place at the level of rationality. Conversely, the narrower the initial definition of relevancy or purpose, the more likely that the case will be decided at that level without the need for recourse to rationality.

Consider the classic example of the unreasonable decision, dismissal of a teacher because of the colour of her hair.13 If the considerations relevant to such dismissal are broadly defined as ‘any physical characteristic’, then dismissal on the above ground is relevant, and any control would then have to be via rationality. However, a more specific initial inquiry would distinguish between the types of physical characteristics felt to be relevant to teaching and those, such as natural hair colour, which were not, such that the case would be resolved at the legality level, without the need for resort to rationality review.

The fragility of the divide between the two controls over discretion may, somewhat paradoxically, help to explain why fewer cases are decided at the legality level than might be expected. A court may be uncertain as to whether a contested consideration should be regarded as wholly irrelevant, or whether a relevant consideration really was wholly ignored. It may then be inclined to decide the case at the rationality level, where it can assess, inter alia, the weight accorded to the consideration in the overall assessment of the decision.

A further reason for the difficulty of the divide is that it can be contestable whether the statute requires a consideration to be taken into account.14 If the court concludes that this is not so, then it is for the decision-maker, and not the court, to make the primary judgment as to what should be considered in the circumstances of a given case. The court does, however, exercise a secondary judgment, framed in Wednesbury terms, if a matter is so obviously material that it would be irrational to ignore it.

42.4.2 US Law

The principal juridical tool to control discretionary power in the US is the arbitrary and capricious test, which is a head of review in the Administrative Procedure Act (APA) 1946.15 The test has been interpreted with varying degrees of intensity, and there is some disagreement as to what constitutes the dominant strain with the jurisprudence.16 The salient inquiry for present purposes is the extent to which there is evidence of a divide analogous to that in the UK. To this end, it is the ‘hard look’ variant of the arbitrary and capricious test that is most relevant. Prior to this, the arbitrary and capricious test had been interpreted very narrowly, such that the claimant would have to show something extreme to compel judicial intervention.17 The ‘hard look’ test heralded a more muscular approach.

Thus in the State Farm case,18 the Supreme Court held that it was not for the reviewing court to substitute its judgment for that of the agency. It, nonetheless, placed greater limits on agency discretion than hitherto. The agency must examine the relevant data and articulate a satisfactory explanation for its action, including a rational connection between the facts found and the choice made. It was for the reviewing court to decide whether the decision was based on a consideration of the relevant factors and whether there had been a clear error of judgment. An agency decision would be arbitrary and capricious if the agency relied on factors which Congress had not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that ran counter to the evidence before the agency, or was so implausible that it could not be ascribed to a difference in view, or the product of agency expertise.

Viewed from a comparative perspective, this test combines the two elements that constitute control over discretionary power in the UK. Thus, some controls go to relevancy and the fit between evidence and result, while others speak to the implausibility of the substantive outcome. The principal structural difference is that the UK treats legality and rationality review as a two-step inquiry, with a lexical ordering between the stages, such that it is only if the public authority survives legality review, or it is assumed that it would survive it, that the inquiry proceeds to rationality. In State Farm, by way of contrast, the two stages are treated as components of one test.

It is, however, interesting to probe further and consider whether the ‘hard look’ test replicates assumptions that underlie UK law. The more particular inquiry is whether the US courts substitute judgment for that of the agency as to what constitutes a relevant/irrelevant consideration, in a manner analogous to courts in the UK. It is noteworthy that the Supreme Court framed its intervention on grounds of relevancy in terms of divining factors that Congress had intended the agency to consider. This view is reinforced by consideration of the Supreme Court’s reasoning on the facts of the case. The challenge succeeded principally on the basis that the agency failed to take account of relevant considerations and that its reasoning was defective. Identification of these considerations was treated very much as being within the judicial ambit, based on the court’s construction of the empowering legislation.

It is, nonetheless, not easy to divine from the case law whether the reviewing court substitutes judgment on grounds of relevancy, in a manner analogous to that of UK courts.19 There is force in Virelli’s argument that the different elements that constitute the hard look test should be treated distinctively in terms of how much deference the agency is afforded.20 Thus, he distinguishes between first and second order aspects of the test, the former being concerned with the gathering of information, reason giving, and the like, the latter with relevant considerations and the rational connection between information and outcome. The second order aspects should, argues Virelli, be afforded greater deference, since they are more closely connected with the value judgment made by the agency, which is likely to have expertise as to the kinds of considerations that should inform its policy. However, he also acknowledges that an agency’s statutory relevant factors analysis is less deserving of judicial deference than its rational connection analysis, because courts are generally more competent to evaluate whether an agency met legislative expectations then they are to judge the wisdom of an agency’s final determination.21

There is force in this argument, although whether it is reflected in the case law is less certain.22 Space precludes detailed analysis, but in summary the position appears to be as follows. Where the enabling statute specifies the considerations relevant to discretionary choices, the reviewing court will ensure that the agency complies. The more interesting scenario is where Congress is silent in this respect. An agency is not required to consider factors made relevant by statutes that are related to the statute being implemented by the agency, even if the agency decision has some effect on policies that underlie the related statutes. There was, in addition, a line of authority from the District of Columbia Circuit to the effect that the courts would interpret Congressional silence with respect to a factor that was logically relevant to a decision so as to allow the agency to consider that factor when making its decision. The status of this case law was, however, cast in doubt by decisions of the Supreme Court.23 This still leaves open the related, but distinct, issue as to how far the reviewing court makes the determination of what constitutes a relevant consideration in the event of Congressional silence, and to what extent it affords the agency latitude in this respect. The issue is cast into sharp relief by the fact that there are clearly cases where the court made its own determination as to what should be regarded as relevant factors.24

42.4.3 EU Law

In EU law, the general legal mantra is that the court should not substitute its judgment for that of the initial decision-maker on issues of fact and discretion. The applicant must show some manifest error, misuse of power, or clear excess in the bounds of discretion for the court to intervene. The salient issue is whether there is anything akin to the divide that prevails in the UK, whereby the court substitutes judgment on the matters going to legality, while exercising greater restraint in relation to rationality/proportionality. The reality is that there is such a distinction, although it is not voiced so expressly in EU law.

The evidence is to be found in the jurisprudence on misuse of power, which is the category of review dealing with propriety of purpose. There is no distinct head of review for failing to take account of a relevant consideration, or the converse, but review for misuse of power is well-established. The European Court of Justice (ECJ) has consistently held that there is a misuse of power if it appears, on the basis of objective, relevant, and consistent factors that an institution adopted a measure with the exclusive or main purpose of achieving an end other than that stated, or evading a procedure specifically provided by the Treaty for dealing with the circumstances of the case.25 This head of review is, therefore, primarily directed towards the purpose of the challenged measure rather than its content.26

It is for the applicant to adduce objective evidence that the EU institution misused its power.27 The determination as to whether there has been a misuse of power will necessarily require evaluation of the scope and purpose of the relevant Treaty article, or EU legislation on which the contested measure was based. This provides the foundation for deciding whether the contested measure was adopted to attain some other end than that stated, or to evade a procedure laid down by the Treaty. The EU courts routinely regard this as falling within their legitimate remit and hence substitute judgment on the issue. They make the decision as to the legitimate purposes that can be served by a particular Treaty article, regulation, or directive. This is perceived to be an interpretive exercise in relation to which their determination prevails. There is no evidence of deference being accorded to the institutional repository of the power when defining the purposes that can be served.

42.5 Distinction II: Legality and the Merits

There is a further distinction which is related, albeit different, to that considered above. It is between legality and the merits, and is used principally to guide the intensity of review of discretionary power. The division between legality and rationality, considered in the previous section, speaks to different standards of review for matters such as relevancy and propriety of purpose on the one hand, and rationality/proportionality on the other. The dichotomy between legality and the merits is felt to capture something significant concerning the appropriate intensity of review at the level of rationality/proportionality.

It is predicated on the assumption that a division between legality and the merits exists, and that observance of this divide ensures that courts do not tread beyond their warranted remit when fashioning controls over discretionary power. This assumption is evident in common law and civil law regimes. Thus, for example, common law courts express caution concerning proportionality as a general head of review lest it should lead to greater intrusion on the merits than was warranted;28 and civil law systems, such as the French, premise controls over discretionary power on the divide between légalité and opportunité.29

We need to tread carefully when thinking about this distinction. There is undoubtedly good reason for courts to be cautious concerning the standard and intensity of review of discretionary power. Caution in this respect is shared by most administrative law regimes. The relevant issue is whether the distinction between legality and the merits furnishes any meaningful criterion or guide as to the appropriate limits of judicial intervention.

We can begin by reiterating the normative and pragmatic reasons for judicial restraint when reviewing exercise of discretionary power by the administration. It is not for the courts to substitute their choice as to how the discretion ought to have been exercised for that of the administrative authority. They should not intervene, reassess the matter afresh and decide, for example, that funds ought to be allocated in one way rather than another. Decisions as to political and social choice are made by the legislature, or by a person assigned the task by the legislature.30 To sanction judicial intervention simply because the court would prefer a different choice to that of the administrator runs counter to this fundamental assumption, and would entail a re-allocation of power from the legislature and bureaucracy to the courts. This normative rationale for limiting judicial power is reinforced by prudential considerations. Discretionary determinations often require expertise and knowledge of the particular policy area. A generalist court will often lack such expertise, and be hampered by epistemic limitations. These points are generally accepted, although that still leaves room for difference of opinion within, and between, legal systems as to what the test for review ought to be.

The pertinent inquiry is whether, accepting that courts should not substitute judgment on the merits, the distinction between legality and the merits furnishes any guidance as to what the test for review ought to be. To put the same point in a different way, we need to consider how far that distinction provides a touchstone for the appropriate limits of judicial intervention, or whether it is in fact a chimera that brings little if anything of value to the resolution of this issue. It would be helpful if the former were true, but the latter better expresses reality.

The reason is not hard to divine. All tests for review of discretionary power entail the judiciary taking some view of the merits of the contested action. This is so even in relation to the classic Wednesbury test.31 What distinguishes different tests for review is not whether they consider the merits or not, but the stringency of the judicial scrutiny. It is possible in this regard to range tests for review along a spectrum. Classic, limited Wednesbury review is at one end of the spectrum, judicial substitution of judgment, whereby the court imposes what it believes to be the correct result lies at the opposite end of the spectrum. Heightened Wednesbury review, hard look review, and proportionality occupy intermediate positions.32

The force of the preceding point can be readily exemplified. Consider a simple statute of the kind that exists in many legal systems, whereby the legislature provides that compensation may be granted to an employee who is injured during the course of employment. The statute is administered by an agency designated by the legislature. It decides in the exercise of its discretion to give compensation to a particular claimant, but to award a relatively small amount having taken account of the facts of the accident, the size of the fund from which the compensation will be drawn, the assets of the claimant and the likely ‘precedential’ impact of its award for future claims. The decision is challenged by way of judicial review.

The term merits in this context connotes the discretionary determination made by the agency. There are, as seen above, good normative and pragmatic reasons why the reviewing court should not substitute judgment on the merits for that of the agency, and alter the quantum of compensation as if it were the primary decision-maker. The reviewing court recognizes that this is not its proper remit. It therefore deploys a different test for review of discretionary power. There are choices aplenty: rationality review, proportionality review, review for manifest error, and hard look review, each of which can be applied more or less intensively as the court chooses. Any such choice will involve the court in taking a view of the merits, albeit not substitution of judgment thereon. There is no option that obviates this. To imagine otherwise is erroneous, even if the chosen head of review entails relatively exiguous oversight. There is, therefore, no magic touchstone that enables a court to exercise control over discretionary power without taking some view of the merits, and insofar as talk of a divide between legality and the merits encourages this it is unhelpful.

It might be argued, by way of response, that there are assuredly differences between controls of discretionary power as to how intrusively the court evaluates the initial agency determination, and thus how intensive is the review of the merits that constitute the initial discretionary decision. This is indubitably true. It is precisely why there are differences of view within, and between, legal systems, as to what the test ought to be. The apposite point for present purposes is, however, that the distinction between legality and the merits does nothing, in itself, to resolve that choice. Advocates of low intensity review will deploy a range of arguments as to why their preferred test is optimal; these arguments will be countered by those who advocate more intensive review in a particular type of case, while being fully cognizant that courts should not substitute judgment.

The legality/merits distinction can accommodate any of these chosen outcomes, but dictates none. To suggest otherwise is simply to stack the deck implicitly in your favour, without rendering the underlying arguments apparent. It entails adherence to the package of values that leads to your preferred intensity of review, under the pretence that this is somehow ipso facto demanded by the dichotomy between legality and the merits, rather than expressive of a particular choice as to the relative intrusiveness of judicial oversight.

42.6 Distinction III: Legality and Policy

The focus of the analysis now shifts to the third of the distinctions posited at the outset of the discussion, which is that between legality and policy. This distinction is related to that between legality and the merits, but is nonetheless distinct therefrom. The legality/policy divide appears most commonly in the context of rule-making, but is not, however, confined thereto. The reasons why the issue surfaces most commonly in the rule-making context is not hard to divine, since general policy issues are more likely to arise when the administration makes rules than when it makes individual determinations. It can be readily acknowledged that policy issues can emerge, explicitly or implicitly, in the latter context as well as the former. Such policy determinations are, nonetheless, more likely to arise when the administration shapes a rule that is to determine, or guide, the resolution of a particular category of case.

The salient issue for present purposes is the significance of the legality/policy divide for the purposes of administrative law doctrine, and the extent to which it sheds light on the role played by the concept of legality within our doctrinal frameworks. It is helpful, when answering this inquiry, to disaggregate four different ways in which the legality/policy divide can play out. The detail may well differ as between legal systems, but the four dimensions articulated below will nonetheless be recognized in many, if not most, legal orders.

There is what may be termed the boundary dimension of the legality/policy distinction. Properly understood this is nothing more than recognition of an important point that surfaced in previous discussion, this being that courts should not substitute judgment on determinations that are properly the preserve of the administration. The legislature accords the administration authority to attain the statutory remit. It may discharge this task by the making of individual decisions, or rules, or an admixture of the two. It is not for the courts to substitute judgment via judicial review, and to quash the individual decision or rule merely because the particular court would have made a different choice if it had been the primary decision-maker. This injunction on the limits of judicial review is equally applicable in the context of rule-making, and may be articulated in the language that policy is not the terrain for the courts.

There is also a status dimension to rules made by the administration, which has implications for the legality/policy divide. Rules may be made by the administration in accord with accepted procedures, and partake of the status that is afforded to such rules by that legal system. They will then have the input legitimacy discussed below. There are, however, many instances where rules or guidelines just develop over time, in particular in areas of mass administrative justice. They serve goals of administrative efficiency, such that the administrator does not have to re-think the wheel each time that a discretionary determination is made; and they can enhance rule of law values by ensuring both that the affected individual can know the criteria that will be used to decide the case, and also that administrators in different parts of the country are applying the same criteria. It is then necessary for the legal system to decide what status to afford to them. It might, in extremis, decide that any reliance on such rules or guidelines is unlawful, and insist that every determination must be individualized. It might, more sensibly, decide that the use of such guidelines is legitimate for the preceding reasons, and can be determinative of the case, provided that the administration gives consideration as to whether to make an exception in the particular case, which is the position in UK law. It might demand that the guidelines be transformed into more formal rules, in order that the conditions for the making of such rules can be applicable.

There is, in addition, the input legitimacy dimension to the legality/policy divide as it features in the context of rule-making. If a legal system provides a mechanism for the crafting and approval of rules drafted by the administration, then where a particular rule has been properly made in accordance with such precepts it will invest the policy choice contained therein with input legitimacy, and render courts less inclined to challenge that policy. This is more especially so if the imprimatur for the administrative rule entails some measure of oversight by the parent legislature. Put in terms of the legality/policy divide, the rules have been made in accord with the requisite precepts of legality as connoted by the idea of formal authority adumbrated above, and the input legitimacy that flows therefrom is taken to limit oversight of the resulting policy choice. This is evident in legal systems that have different mechanisms for crafting and approval of such rules, as exemplified by the regime for delegated legislation in the UK,33 the notice-and-comment procedure in the US,34 and the rules for approval of delegated and implementing acts in the EU.35 It follows that courts will commonly enforce via judicial review the participatory or input conditions demanded by the particular legal system, although the degree of intensity with which they do so varies.

There is, finally, the output legitimacy dimension to the legality/policy divide. The fact that the administration has complied with the stipulated conditions for the making of the rule, and thus has input legitimacy, does not immunize it from substantive review. Thus, while the courts generally respect the admonition that they should not substitute judgment on the policy that the rule is designed to serve, this does not preclude substantive oversight of its content. Nor should it do so. To contend to the contrary would mean that the administration could render substantive choices safe from any judicial oversight by embodying them in a rule. There is no basis for any such conclusion, since it would embed an unjustified divide between discharge of statutory objectives through individual decisions and through rules that is not normatively warranted. It is, moreover, necessary for there to be some substantive oversight in order to ensure that the rule is consistent with the parent statute pursuant to which it was made, and this is so notwithstanding the fact that the conditions for the making of the rule have been properly navigated. This then leaves open for consideration the doctrinal nature, and intensity, of such substantive review, on which there is considerable debate, judicial and academic, in many legal orders. The nature of this debate has been adverted to above, and is apparent again in the next section. The apposite point for the present discussion is that the concept of legality, as juxtaposed to that of policy, does not provide any particular guidance as to issues such as the doctrinal nature or intensity of such review. To be sure it serves to proscribe substitution of judgment, but there many variants of substantive review that do not transgress this prohibition. The concept of legality can accommodate any of these, but does not dictate any particular one.

42.7 A Distinct Head of Review: The ‘Principle of Legality’

The discussion thus far has focused on whether legality might constitute the overarching precept for the more particular heads of judicial review, and its role in demanding a lawful foundation for administrative action. We then considered whether there is utility in the distinction between legality and rationality, and that between legality and the merits. There is, however, a further use of the concept of legality, which is prevalent, inter alia, in the UK, New Zealand, and Australia, where it is a distinct head of review.36 It was of particular importance in the UK prior to the Human Rights Act 1998, but the principle continued to exist thereafter. Space precludes detailed treatment of all case law.

Antecedents of the concept can be traced back to earlier jurisprudence,37 but the modern UK articulation is associated with the judgment of Laws J. in Witham.38 He held that access to the court was a constitutional right and that the executive could only abrogate that right if it was specifically permitted to do so by Parliament. Laws J. accepted that Parliament might expressly limit this right, but stated that he could not conceive of anything short of this which would convince the court that the right had been limited by implication. The class of case where the right might be limited by necessary implication was a class with no members.

The principle has received the imprimatur of the House of Lords and Supreme Court. Thus, in Simms,39 the House of Lords held that legislation was to be read subject to a principle of legality, which meant that fundamental rights could not be overridden by general or ambiguous words. This was, said Lord Hoffmann, because there was too great a risk that the full implications of their unqualified meaning might have passed unnoticed in the democratic process. In the absence of express language, or necessary implication to the contrary, the courts would therefore presume that even the most general words were intended to be subject to the basic rights of the individual. Parliament had, therefore, to squarely confront what it was doing and accept the political cost.

The principle was reiterated by the Supreme Court in Ahmed.40 The case concerned the scope of the United Nations Act 1946, section 1 of which empowered the making of Orders in Council when it appeared ‘necessary or expedient’ to enable United Nations (UN) measures to be applied in the UK. Such orders were made to freeze the assets of suspected terrorists. The Treasury was allowed to designate a person where it had reasonable grounds for believing that he or she was engaged in terrorist acts, and such designation could be made for people placed on a list by the sanctions committee of the Security Council. The claimants’ assets were frozen pursuant to these Orders, and the claimants argued that this was ultra vires.

The Supreme Court held, inter alia, that because fundamental rights could only be overridden by express language or necessary implication, the general wording of section 1 of the 1946 Act did not empower the executive to override the fundamental rights of the individual. The sanctions committee regime made no provision for procedural fairness, and deprived those thus designated of the fundamental right of access to an effective judicial remedy by which their listing could be reviewed.

The principle of legality featured prominently in the Supreme Court’s reasoning. For Lord Hope, the principle was at the heart of the relationship between Parliament and the citizen. It meant that fundamental rights could not be overridden by general words, but only by express language or by necessary implication.41 Lord Phillips held that, in accord with the principle of legality, a statutory provision that delegated to the executive the power to make regulations should be strictly construed, and that where the power was conferred in general terms, it could be necessary to imply restrictions in its scope in order to avoid interference with individual rights that were not proportionate to the object of the primary legislation.42 Similar reasoning pervaded the other judgments.

There is a rich literature discussing various dimension of the principle of legality.43 Suffice it within the limits of space to make the following points. First, the principle is one of interpretation as to how primary legislation should be read. It rests on sound normative foundations,44 although there is contestation as to what should be regarded as the dominant rationale.45 The legality principle may be said to rest on legislative intent, the assumption being that the legislature would not seek to undermine fundamental rights; the principle might be justified because it will enhance the parliamentary process, by ensuring that increased attention is given to statutes that impact on rights; and the principle might rest on the idea that Parliament should confront the political cost of what it is doing if it wishes to limit fundamental rights.

Secondly, this still leaves open the rationale for the nomenclature of ‘legality’. It might be argued that this is warranted since the principle entails the conclusion that the executive does not have lawful authority to infringe fundamental rights where the statute is cast in general or ambiguous words. Viewed from this perspective it embodies a linguistic limit on what Parliament can achieve. Thus, while substantive limits on the UK Parliament are generally felt to be a constitutional oxymoron, given the foundational precept of parliamentary sovereignty, the principle of legality embodies a linguistic limit, such that if Parliament really wishes to curtail fundamental rights it must do so expressly and hence pay the political cost. This explanation has some force. It is, nonetheless, tempered by the realization that there are other principles of interpretation applicable to primary legislation that directly or indirectly affect how it is to be read,46 and thus have implications for the power that can be exercised pursuant thereto, but these are not endowed with the appellation ‘legality’. A related justification for the appellation of legality is that the principle demarcates what can be done by the legislature and the executive. It is, therefore, expressive of a foundational precept that Parliament could not lawfully endow the executive with extensive powers through according a blank cheque to do whatsoever it wished, at least insofar as that power might interfere with fundamental rights.47 Viewed in this way, the principle has some connection with a non-delegation doctrine, which accords with the rationale for the principle of legality that is framed in terms of enhancing democracy.

Thirdly, there is debate about the relationship between the principle of legality and proportionality/heightened rationality review.48 The relationship is, in my view, best conceptualized as follows. The principle of legality furnishes guidance as to how legislation will be read. A statute framed in general or ambiguous terms will not, therefore, suffice in itself as the legal foundation for limiting rights. This does not, however, mean that the claimant will necessarily win in a common law rights-based claim. It will still have to be shown that the right has been infringed by the contested legislation. The very fact that common law rights indubitably have justified limits,49 means that the courts will play a role in determining the nature and application thereof. They can, in this respect, draw on various sources including, inter alia, human rights instruments, background values, and the policy underlying the legislation in issue in the particular case. Thus, if it is alleged that a common law right to free speech has been infringed, it would be natural for the reviewing court to consider whether there is a limit to free speech that might be pertinent on the facts of the case. If the legislation pursuant to which the limit is made is general or ambiguous, then it could not in itself suffice to legitimate that constraint. This would not, however, prevent the reviewing court from concluding that such a limit to the common law right was commonly accepted, and that its application in the instant case survived scrutiny for proportionality/heightened rationality.

Fourthly, where the enabling legislation does not expressly authorize infringement of a particular right, then a court will be less inclined to find that it might have done so by necessary implication the more serious is the infringement of the fundamental right. This is the reasoning in Leech,50 which does not, as has been suggested,51 embody augmentation of the principle of legality, but rather the natural logic of the principle of legality itself. A rule made pursuant to statute by a prison governor allowed the screening of all correspondence to and from the prison, including legal correspondence between prisoners and their lawyers. It thereby interfered with the fundamental right of access to court. The operative issue, as articulated by Steyn LJ, was whether a statute framed in general terms as a power to manage and regulate prisons52 could be regarded as implicitly authorizing the contested rule.53 For Steyn LJ, ‘the more fundamental the right interfered with, and the more drastic the interference, the more difficult becomes the implication’.54 The court concluded that while a power to undertake some monitoring of prisoner correspondence could validly be drawn from the parent legislation, it did not warrant a rule cast as broadly as that in the instant case.55 This reasoning flowed naturally from the principle of legality. The enabling legislation was framed in very general terms, and contained no express authorization to monitor correspondence. The operative inquiry was, therefore, whether it might have authorized this by necessary implication. The hurdle for the government to surmount should naturally be higher, the greater the infringement with the protected right. This coheres with the rights-protective and the democracy-enhancement dimensions of the principle of legality.

42.8 Conclusion

The preceding discussion has analysed six different ways in which the concept of legality is deployed in administrative law. It may well be that scholars will identify further uses of the concept that are distinct from those considered above. Insofar as that might be so, such contributions would be welcome. This chapter would then have served to stimulate debate about a concept, the meaning and use of which is not clear. What is of more abiding importance is that we continue to think hard about concepts that are used in administrative law, and that we do not assume that the same word always bears the same meaning when used in different contexts. It is equally important that we think hard about whether conceptual distinctions drawn within our discipline withstand examination. It is hoped that the present chapter has made some contribution in this respect.
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Chapter 43

Facticity

Judicial Review of Factual Error in Comparative Perspective


Paul Daly



43.1 Introduction

Judicial review of factual error is an aspect of the problem of allocating power between judges and the political branches of government. This problem is shared by so-called Commonwealth jurisdictions whose contemporary law of judicial review of administrative action has devolved from the prerogative writs developed by the English courts in the sixteenth and seventeenth centuries. In the Commonwealth legal tradition, a fundamental distinction is made between appeal and review. Judicial review is performed by the ordinary courts—not a body of specialized administrative courts—which assess the legality, rationality, and procedural propriety of decisions taken by administrative decision-makers.1 The courts may only perform a reviewing function, assessing the lawfulness—but not merits—of the decision under review, considering only the written material available to the administrative decision-maker.2 Accordingly, it is necessary to develop a means of distinguishing issues to be resolved by judges from issues to be resolved by administrative decision-makers.

‘Who decides?’ is thus the common issue for the comparative inquiry in this chapter, with ‘fact’ taking the central role as a potential explanatory variable (Zweigert et al 1998, 34). For one way of answering the ‘who decides?’ question is to label certain issues as ‘fact’ and allocate the determination of such issues to administrative decision-makers, on an exclusive basis or near-exclusive basis (Daly 2012, 239–43), a method deployed in common law and civilian systems alike (Schwartz 1954, 228) and in the fields of public and private law (Jolowicz 2000, 283).

I will analyse, from a comparative perspective, the law of judicial review of administrative action as it relates to factual error, in four common law jurisdictions (Australia, Canada, England and Wales, and Ireland), which have a ‘filial relationship’ as part of the common law tradition of controlling administrative action through the ordinary courts (Samuels 2014, 57). Mine is thus a micro-comparison, comparing a specified institution (judicial review of administrative action) and a specific question (means of controlling factual error) in several prominent common law systems. Doing so allows me to use the prism of judicial review of factual error to view the factors that influence the structure and development of judicial review of administrative action.

In Section 43.2, I outline the traditional approach to judicial review of factual error in the four jurisdictions, characterized by limited judicial oversight of issues of fact (with the exception of those classified as jurisdictional). I also describe the underlying considerations which explain and justify the traditional approach, those of institutional and constitutional competence. In Section 43.3, I describe the recent evolution in the law of judicial review of factual error. Although the evolutionary path has not led to the same destination in each jurisdiction, there has been increased judicial willingness to examine alleged factual errors in judicial review proceedings. However, the factors which have influenced the evolution of the law are different in each jurisdiction: in Australia, struggles between the federal legislature and the judiciary have prompted changes in the common law relating to factual error; in Canada, the courts’ attempts to simplify the law of judicial review of administrative action; in England and Wales, the introduction of a statutory tribunal structure; and in Ireland (as well as in England and Wales), the influences of European Union (EU) law and European human rights law. I will also note that the changes to the approach taken by common law courts to judicial review of factual error have occurred against the backdrop of a general shift towards a more context-sensitive approach to judicial scrutiny of the lawfulness of administrative action, which I attribute (albeit tentatively) to an increased emphasis on the justification of administrative decisions.

My focus is doctrinal, in that I rely much more on what judges and textbook writers say are the rules of judicial review of administrative action than on how those rules are actually applied in practice. Alive, however, to the risk of approaching comparative research ‘from a pure descriptive, positivist point of view’ (Van Hoecke 2004, 191), I draw attention to ‘the organisational setting, the procedural context and the conceptual structure within which legal problems emerge and the rules are operated…the legal embeddedness of the legal problems as they present themselves in the different countries studied’ (Bell 2011, 170). Readers will thus learn about judicial review of alleged factual error in four common law jurisdictions but, more broadly, will learn about the factors that may contribute to the structure and evolution of administrative law, providing the material for hypotheses that could form the focus of future scholarship.

43.2 Factual Error: The Traditional Approach

43.2.1 Limited Review of Facts

On the traditional approach of common law courts to judicial review of factual error, the circumstances permitting a reviewing court to ‘intervene by way of judicial review to correct errors of fact must be extremely rare’.3 This ‘marked reluctance’4 to intervene on issues of fact has been given expression in cases in which Irish courts have refused to intervene even in respect of manifestly and concededly flawed findings of fact.5

Australian courts have also taken a hands-off approach to judicial review of factual issues, whether as a matter of the High Court of Australia’s original jurisdiction to grant prerogative writs or of the statutory jurisdiction arising under the Administrative Decisions (Judicial Review) Act. On this approach, Australian judges may consider issues relating to facts on judicial review but only where the issues relate to other grounds of review, such as no evidence, or error of law,6 but emphasize that ‘there is no error of law simply in making a wrong finding of fact’.7

Similar views were expressed by English judges in the not-so-distant past.8 More recently, the English courts have recognized material error of fact as a ground of review.9 However, it was both recognized and circumscribed in the seminal case of E v. Secretary of State for the Home Department, requiring, for instance that the fact has to be ‘uncontentious and objectively verifiable’ and to have ‘played a material (not necessarily decisive) part in the tribunal’s reasoning’.10 The effect is to open the door to judicial review of factual error, but not too widely (Williams 2007, 796).

In Canada, review for factual error occurs under the broad rubric of reasonableness review,11 but courts must afford deference to administrative decision-makers on factual issues.12

Reticence to countenance aggressive oversight of factual issues echoes the traditional reluctance of Commonwealth courts to interfere on judicial review with first-instance decision-makers’ assessment of evidence:13 ‘want of evidence on matter of fact’ is not a basis for judicial intervention;14 only where there is no evidence at all can judicial review be countenanced.15 Nor are reviewing courts permitted to reweigh the factors considered by the administrative decision-maker.16 It is true, of course, that courts could manipulate other grounds of review to bring factual errors within their scope, if they felt the justice of the case required it (Craig 2004, 788); the rules relating to natural justice were most obviously suited to this purpose.17 A detailed empirical inquiry would be required to identify the extent of the congruence between the ‘law in books’ and the ‘law in action’ (Pound, 1910), as far as judicial review of factual error is concerned. For present purposes it is sufficient to say that the judicially articulated rules relating to judicial review of factual error countenanced only limited (if any) judicial oversight.

43.2.2 Explaining and Justifying Limited Review of Facts

In the instances described in the previous section, the classification of an issue as ‘factual’ leads to deferential judicial review of such issues. This classification can be supported by reference to the concepts of institutional and constitutional competence. In terms of constitutional competence, sometimes the judiciary will not possess as much democratic legitimacy relative to the other organs of government in respect of a particular type of decision. On other occasions, judges will lack institutional capacity relative to other organs of government (Jowell 1999, 451).

Deference to administrative decision-makers on factual issues may be justified on the basis of the institutional competence of the decision-maker relative to the court, because ‘very considerable difficulties can and do arise when the dispute is in a specialised area and the facts themselves are in dispute and the subject matter of claim and counterclaim’.18 The complex, technical issues on which the advantages of a specialist decision-maker over a court—staffed, as common law courts are, by generalist judges—are most marked may well involve factual assessments,19 sometimes relating to uncertain future events.20 In addition, an administrative decision-maker will have considered at first hand materials submitted by the parties and perhaps viva voce evidence, whereas a court’s review of the legality of the decision will be conducted (almost) exclusively on paper, examining the record of proceedings produced by the decision-maker.21 Moreover, for courts to retry contested factual issues in judicial review proceedings would be very difficult given the nature of the courts’ jurisdiction, which is ‘not designed to raise issues of fact for the High Court to determine de novo’.22 To do otherwise would significantly increase the cost and length of administrative litigation.23

In terms of constitutional competence, to allow judges to second-guess factual determinations where ‘Parliament has entrusted the decision-making power’ to an administrative body would be to frustrate legislative intent as manifested in statutory language.24 More generally, the balance of power between the judicial and other branches of government might be threatened by judicial willingness to review factual error more readily: ‘To expose all findings of fact, or the generality of them, to judicial review would expose the steps in administrative decision-making to comprehensive review by the courts and thus bring about a radical change in the relationship between the executive and judicial branches of government’.25 Deference on factual issues in Australia is underpinned at the federal level by teachings drawn from constitutional law, because the Australian constitution has been interpreted as making a sharp distinction between ‘judicial’ and ‘non-judicial’ power,26 between ‘legality’ and ‘merits’(Aronson et al 2013, 254). Accordingly, the ‘merits of administrative action…are for the repository of the relevant power and, subject to political control, for the repository alone’.27

43.2.3 Jurisdictional Facts

One area in which Commonwealth courts have demonstrated willingness to consider factual matters in detail is that of jurisdictional facts. Where an exercise of a power by an administrative decision-maker is conditioned upon the existence of some state of facts, the courts will engage in de novo review to ensure that the facts do indeed exist.28 Equally, where the constitutional validity of state action turns on the accuracy of a factual finding, common law courts in Australia and Canada have insisted upon the need for de novo review,29 notwithstanding that it is ‘[h]ighly inconvenient’ to do so.30 Jurisdictional fact is a category large enough to embrace some matters of opinion or discretion as well as straightforward factual errors. In some cases Commonwealth courts have required that decision-makers vested with some types of discretionary power must base their exercises of power on ‘factually sustainable’ grounds.31

Here, again, the classification of a matter as ‘jurisdictional’ fact is supported by considerations of institutional and constitutional competence. The thinking, in particular, is that ensuring that the factual predicates to the exercise of a power have been met is simply a means of keeping decision-makers within the limits set down by the legislature (or constitution),32 because a jurisdictional error ‘results in a decision which has been made in fact lacking characteristics necessary for it to be given force and effect by the statute pursuant to which the decision-maker purported to make it’.33 There is thus a democratic pedigree to jurisdictional fact review. Institutional competence may also have weight. Courts are much more willing to classify as ‘jurisdictional’ those facts which have an ‘objective’ character and thus can be proven by reference to documentary evidence without the sort of live testimony that judicial review proceedings are not designed to accommodate.34

Purely de novo review is not inevitable, however, even of facts that have been classified as jurisdictional or constitutional. Considerations of expertise may also operate to reduce the intensity of judicial review in some cases: ‘The weight to be given to the opinion of the tribunal in a particular case will depend upon the circumstances. These will include such matters as the field in which the tribunal operates, the criteria for appointment of its members, the materials upon which it acts in exercising its functions and the extent to which its decisions are supported by disclosed processes of reasoning’.35 Nonetheless, the reviewing court, having given appropriate weight to the view of the decision-maker, will form its own, independent conclusion as to the existence of the fact in issue.

In summary, the traditional approach of common law courts to judicial review of factual error is characterized by limited judicial oversight. The approach is supported by considerations of institutional and constitutional competence. In the area of jurisdictional fact, these considerations lead (for the most part) to more extensive judicial review, but this is the exception, not the rule.

43.3 Evolution in Judicial Review of Factual Error

In Australia, Canada, England and Wales, and Ireland, the courts have in recent decades become more willing to review issues that would previously have been classified as ‘fact’ and thus subject to limited judicial review. Although a common trend can be perceived, in that each of the jurisdictions has moved away from the traditional approach to judicial review of factual error, the primary factors seem to be different in each jurisdiction: an internal struggle for coherence in Canada; the disruptive impact of a new tribunal structure in England and Wales; the invasion of Ireland by agents provocateurs; and political strife in Australia. I also note, however, that these changes in approach have occurred against the backdrop of a move—common to each of the jurisdictions—towards context-sensitive contextual review.36

On the emergent approach, a factual or legal error may justify judicial intervention, if the overall decision (having regard to any factual or legal errors therein) is deficient when assessed against the local standard of lawfulness, typically some variant of rationality, reasonableness, or proportionality. The change is significant. Where the starting point on the traditional approach was that no judicial review would be available of factual error, now the starting point is that judicial review is available in principle for any qualifying error, of fact or law.

43.3.1 Facts in Canada: Internal Struggle for Coherence

In Canada, the question for a reviewing court is two-fold: does the reasoning process leading to the impugned decision bear the hallmarks of ‘justification, transparency and intelligibility’ and does the decision fall within the ‘range of possible, acceptable outcomes which are defensible in respect of the facts and the law’?37 Accordingly, issues of fact or law or any combination thereof can give rise to a finding that a decision was inadequately reasoned or fell outside the range of possible, acceptable outcomes.

Canadian administrative law has arrived at this point via a process of developing a deferential approach to judicial review of administrative action. Mounting unhappiness with the Supreme Court of Canada’s use of the concept of jurisdictional fact to crimp the development of regulatory schemes designed to protect economically or socially vulnerable groups38 provoked the Court’s decision in Canadian Union of Public Employees, Local 963 v. New Brunswick Liquor Corporation,39 the effect of which was to require deference to administrative interpretations of law in some cases (not just on issues of fact, as the traditional approach required). Defining the parameters of deference has plagued the Court ever since40 but the parameters have been fixed either by a variety of contextual factors41 or set of categorical distinctions42 in which ‘fact’ does not play a decisive role.

Early on in the development of an overarching concept of reasonableness, the Court recognized how emphasizing ‘the dichotomy of the reasonable or unreasonable nature of the error casts doubt on the appropriateness of making…a distinction between error of law and error of fact’.43 Reasonableness is what counts, not the classification of an issue as relating to ‘fact’. Notwithstanding the occasional reference in the contemporary Canadian jurisprudence to the high degree of deference owed by courts on factual issues, the law/fact distinction is of secondary importance in the administrative law of Canada, because of how the Supreme Court of Canada has articulated its doctrine of deferential judicial review of administration action.

43.3.2 Facts in England and Wales: Tribunals

Whereas in Canada the process by which ‘fact’ came to be marginalized in judicial review of administrative action was internal to the development of the common law, in the other jurisdictions the process has been initiated by factors external to the common law.

Consider, first, England and Wales. Since the decision in Anisminic v. Foreign Compensation Commission44 came to be seen as having abolished the distinction between jurisdictional and non-jurisdictional error (Feldman 2016), the law/fact distinction has represented the accepted means of allocating authority between administrative decision-makers and reviewing courts (Beatson 1984, 41–2): questions of law are for the courts;45 questions of fact for administrative decision-makers.46

However, the distinction does not seem so clear cut in the wake of several important decisions arising from the introduction of a unified tribunal system in the Tribunals, Courts and Enforcement Act 2007.47 It is important to note that this legislation was not designed simply to rationalize the ad hoc structures of administrative tribunals that had been created over the preceding decades but also to permit ‘supervision’ of ‘complex welfare or regulatory schemes’ by ‘judges who are specialists in the particular law and practice under review’ (Carnwarth 2009, 57; Cane 2009, 209–13), a point underscored by the limited right of appeal to the ordinary courts.48

In its first consideration of the scope of review of the new structure in R (Cart) v. Upper Tribunal49 the UK Supreme Court did not employ the concept of jurisdictional error or the law/fact distinction to determine how to control alleged illegalities committed by these tribunals, preferring instead to rely on pragmatic considerations relating to proportionate dispute resolution (Elliott et al 2012) to limit the oversight the ordinary courts could conduct of the unified tribunal system (Forsyth 2016). Subsequently Lord Carnwath suggested in Jones (Caldwell) v. First Tier Tribunal50 that the distinction between law and fact does not accomplish significant analytical work. Rather ‘the division between law and fact in such classification cases is not purely objective, but must take account of factors of “expediency” or “policy”’, including ‘the utility of an appeal, having regard to the development of the law in the particular field, and the relative competencies in that field of the tribunal of fact on the one hand, and the appellate court on the other’.51 As he wrote extra-judicially, the introduction of the new structure would allow tribunals ‘to develop a more extensive supervisory role, which may cross the traditional boundaries between law and fact as understood in the courts’ (Carnwarth 2009, 58). The implication is that classifying issues as ‘factual’ and subject therefore to the traditional hands off approach to judicial review would no longer be appropriate.

Indeed, in Jones the Supreme Court suggested that an issue could be classified as law for some purposes and fact for other purposes, a suggestion that would completely explode the law/fact distinction as a means of allocating authority between administrative decision-makers and courts, leaving contextual factors—based on expediency and policy—to fill the remaining void. Indeed, as one respected appellate judge recently commented, in terms reminiscent of those used in Canada, ‘[t]here is no neat, absolute division between points of law and points of fact in judicial review proceedings’, because the argument may be made that the impugned decision was ‘irrational or disproportionate, having regard to all the evidence in the case’.52

43.3.3 Facts in Ireland: European Influences

Both Ireland and England and Wales have been confronted by an agent provocateur, in the form of the European Convention on Human Rights (ECHR). In both jurisdictions, the Convention has been given domestic force, in England and Wales (indeed, in the UK as a whole) by the Human Rights Act 1998 and in Ireland by the European Convention on Human Rights Act 2003.

Of greatest interest for present purposes are the requirements of Article 6 ECHR. Where Article 6 is triggered, as it can be by many administrative decisions, such as the grant of social welfare benefits53 or the provision of public housing,54 an individual is entitled to a consideration of her case by an independent and impartial tribunal.55 These decisions are not always taken by decision-makers with the requisite degree of independence and impartiality, because they are typically not immune from pressure exerted by those higher up in their decision-making structure.

Such an arrangement is not necessarily non-compliant with Article 6, however. Compliance turns in such situations on the availability of rigorous oversight by an independent and impartial body.56 In common law systems such as England and Wales and Ireland the necessary oversight can come from the supervisory jurisdiction of the superior courts.57 In order for the common law supervisory jurisdiction to be capable of curing the absence of independence and impartiality in administrative decision-making, judicial review must extend to issues of fact.58 Thus, the requirements of Article 6 have pushed the courts of England and Wales and Ireland to acknowledge that factual error can be corrected by the superior courts in appropriate circumstances,59 a factor that can be seen as having encouraged the courts to countenance review of factual error even outside the context of Article 6.60

Various provisions of European Union (EU) law which require Member States to provide for effective remedies have also been influential in this regard.61 One useful example is Article 39 of the ‘Procedures Directive’ on minimum standards on procedures in Member States for granting and withdrawing refugee status.62 This provision of the Procedures Directive is, of course, a legislative specification of the more general effective remedy requirement contained in Article 47 of the Charter of Fundamental Rights of the European Union, which applies to any national implementation or limitation of EU law. Thus, where an applicant is dissatisfied with a decision on a refugee status claim, she is entitled under the directive to a ‘thorough review’ by a ‘national court’ of ‘the reasons which led the competent authority to reject the application’.63 The Irish courts have thus recognized that domestic judicial review needs to be ‘sufficiently flexible and expansive’64 to satisfy the effective remedy requirement, which includes quashing decisions for unreasonable findings of fact.65 Findings of fact cannot be walled off entirely from judicial scrutiny. The changes which have been provoked by EU law are not limited in their terms to cases involving an entitlement to an effective remedy—they are of general application.

43.3.4 Facts in Australia: Political Disputes

Contemporary Australian administrative law at the federal level can only be understood against the backdrop of ongoing interaction between the courts and the Commonwealth Parliament. There is now ‘some doubt’ about whether the traditional approach to review of factual error still holds,66 because of recent jurisprudence specifying that ‘logical grounds’ must exist to support an administrative decision (Boughey 2017, 233–9).

Anxious to stem the tide of immigration judicial reviews, the Commonwealth Parliament legislated in the early 1990s to exclude various grounds of review of immigration decisions, such as bad faith, failure to consider relevant considerations, and, fatefully, Wednesbury unreasonableness.67 This attempt to restrict judicial review ‘backfired’ (Aronson 2016, 133). As a ‘reaction to the ouster of the review ground of “Wednesbury unreasonableness” in immigration law’,68 the High Court of Australia developed separate grounds of review for serious irrationality or serious illogicality, which were without the statutory exclusion,69 ‘occupying somewhat different ground’ from Wednesbury unreasonableness.70 For instance, ‘illogicality in the fact-finding process’ is an error justifying judicial intervention;71 even where the administrative decision turned on ‘consideration of factual matters’, if the decision can be demonstrated to be ‘irrational, illogical and not based on findings or inferences of fact supported by logical grounds’, it can be quashed in judicial review proceedings.72

These new grounds of review permit courts to scrutinize factual errors much more than would previously have been permitted; as in Ireland, factual error can no longer be considered to be walled off from judicial scrutiny. This struggle between the legislative and judicial branches has been a driver of the development of more intensive judicial review of factual error in Australia.

43.3.5 Facts Globally: The Rise of Contextual Review

These developments, prompted by different factors in different jurisdictions, have a global counterpart. The apex courts of Australia, Canada, England and Wales, and Ireland have moved towards an approach to judicial review of administrative action which is contextual in nature and does not give factual issues any particular protection from judicial oversight, never mind the limited review of the traditional approach. Rather than relying on clearcut distinctions between ‘law’ and ‘fact’, ‘jurisdictional’ and ‘non-jurisdictional’, or ‘quasi-judicial’ and ‘administrative’ (Knight 2017), contemporary courts and commentators are concerned with ‘the extent to which review of the merits, traditionally limited to Wednesbury unreasonableness, should be expanded into more intensive reasonableness review, or new substantive grounds of review, or both’ (Wilberg et al 2015, 1), consistent with the general trend on apex courts towards the development of context-sensitive, multi-factoral tests, in both public and private law (Dickson 2019; Varuhas 2018).

Contextual review has three characteristics. First, it treats the ‘classic judicial review investigation’ as whether the impugned administrative decision ‘lay within the range of reasonable responses’.73 Second, it is ‘flexible’,74 ‘context-specific’,75 and ‘invariably fact dependent’,76 with a broader or narrower range of reasonable responses depending on the interplay of a variety of factors.77 Third, the concept of proportionality is relevant to determining whether an impugned decision falls inside or outside the range of possible, acceptable outcomes.78 While ‘significant’ deference may occasionally be owed by courts to factual findings on contextual review,79 there is no special treatment for factual error in this framework, and the classification of a matter as ‘fact’ certainly does not carry with it the consequence of limited review.

Any analysis of why apex courts have embraced contextual review, with attendant consequences for their willingness to scrutinize alleged factual errors, must by necessity be speculative, but some tentative thoughts can be offered. Contemporary commentators have insisted on the pre-eminence of a ‘culture of justification’ in administrative law, whereby exercises of state power must be justified in reasoned terms (Mureinik 1994; Dyzenhaus 1997; Poole 2009; Cohen-Eliya et al 2011), suggesting judicial focus on the justifiability of any given decision rather than the presence of a particular type of error. Moreover, there are now a variety of statutory and common-law obligations to give reasons for administrative decisions80 and technological advances facilitate the production of reasoned decisions even in respect of large numbers of applications ‘by employing information technology, using decision templates, drop-down menus and other software’.81 It is only natural for courts reviewing reasoned decisions against the broader backdrop of a culture of justification to focus on the internal coherence of the reasons given, interrogating whether they do indeed justify the decision given. A conclusion that a decision is inadequately reasoned might rest on a factual or legal error or both; a search for justification is an inquiry into the soundness of a decision as a whole not guided by a classification of different types of error.

Furthermore, of the considerations justifying limited review, institutional competence has much less force when courts are reviewing reasoned decisions, because a judge sitting in an ordinary court is likely to consider that she has the capacity to test whether the decision-maker’s conclusions follow from their premises and need not go outside the record created by the decision-maker to determine whether the decision is justifiable.82 Indeed, by refusing to second-guess the decision-maker and limiting herself to a consideration of the justifiability of the decision in light of the legal and factual matrix, the judge can also claim to be respectful of her constitutional competence, as primary decision-making responsibility continues to rest with an administrative decision-maker.

In terms, then, of explaining the recent evolution in the law of judicial review as it relates to factual error, one global factor may be relevant—the shift towards contextual review—and several local factors may also be significant: an internal struggle for coherence in the common law of judicial review in Canada; the introduction of a new tribunal structure in England and Wales; the influence in Ireland of continental thinking on judicial review; and political struggles in Australia. Notably, from the perspective of a comparativist, these global and local factors may explain developments in other areas of administrative law. Beyond the area of factual error the factors may provide useful hypotheses to be tested in future comparative studies of judicial review of administrative action.

43.4 Conclusion

My narrow objective has been to give guidance to readers about judicial review of factual error in four common law jurisdictions. This guidance has not taken the form of a mere descriptive discussion of the way in which courts in these jurisdictions classify issues as ‘fact’ with attendant consequences for how the issues are addressed in judicial review proceedings. Rather, I have laid out, in Section 43.2, the underlying considerations of institutional and constitutional competence which explain and justify the traditional approach, pursuant to which judicial review of factual error is limited. I have also laid out, in Section 43.3, a set of factors which help to explain why courts in the four jurisdictions have moved away from the traditional approach.

The broad objective is to give guidance to readers about comparative law and, in particular, to facilitate the development of hypotheses capable of guiding further study, not just of factual error but of judicial review of administrative action generally, and not just of common law courts but of other mechanisms for oversight of the administration. My discussion in Section 43.2 of the considerations underlying the law of judicial review of factual error suggests that these might be at play in other areas of administrative law. And my description in Section 43.3 of global and local forces of change provides an overview of factors that may influence the evolution over time of various aspects of judicial review of administrative action: desire for internal coherence; the disruptive effects of new components introduced into a legal system; legal concepts imported from abroad; struggles between the branches of government about the allocation of decision-making authority; and the move towards a culture of justification in judicial review of administrative action.
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chapter 44

Reasonableness and Proportionality


Jud Mathews



44.1 Introduction

Administrative law empowers and constrains administrative bodies at the same time.1 When exercising the powers delegated to them, administrative officials are always hemmed in: They may act only within the limits of the authority granted, and only according to the procedures laid down for them to follow. Such strictures define the borders of a zone of discretion within which agencies have some latitude to make choices.2 But even if the borders are carefully drawn, there may still be ample scope for administrators operating inside of them to produce arbitrary, inefficient, or otherwise poor decisions. All systems of administrative governance must decide whether to provide for substantive review over administrative decisions that comply with all the prescribed formalities and are otherwise lawful, and if so, how intensive the review should be. 3

These are high-stakes questions. If courts review administrative choices too aggressively, they may end up effectively substituting their own judgment for the administrators’. Substitution of judgment defeats the purpose of delegating power to agencies, which have subject-specific expertise that courts lack. It also can raise separation of powers concerns, if courts are arrogating to themselves control over matters that has in fact been vested in agencies. On the other hand, if substantive review is too lax, or lacking altogether, regulated parties and the public may be left more vulnerable to administrative decisions that are arbitrary, inefficient, or wanting in other ways. The consequences, for individual freedom, efficiency, and governing legitimacy writ large, can be significant.

Courts around the world have employed different doctrines to review the substance of agencies’ policy choices. There are also a number of heads of review in different jurisdictions that are not formally directed towards the substantive merits of the agency choices but may nonetheless catch up many agency actions that courts find dubious on the merits.These include review for abuse of power (Brown and Bell 1998, 246–7), the principle of legality (Taggart 2008b, 431), the principle of legitimate expectations (Craig 2012, 650–1), abuse of discretion (Künnecke 2010, 92–128), the doctrine of manifest error (Brown and Bell 1998, 261), and fundamental rights-based review (Taggart 2008b, 442–3). The focus in this chapter is on reasonableness and proportionality. Both are addressed squarely to the merits of the agency’s choice, but the two are sometimes supposed to occupy opposite ends of the judicial scrutiny spectrum, with reasonableness being understood as a deferential standard, and proportionality as an intensive form of scrutiny.

Reasonableness review and proportionality are different. But they neither represent polar opposite approaches to substantive review nor exhaust the set of possibilities. Traditional doctrine may overstate the difference in intensity of review between reasonableness and proportionality as actually performed by courts, at least in certain jurisdictions.4 In many places where reasonableness reigns, courts have sought to add some teeth to review, while courts in proportionality jurisdictions have worked to build in some room for deference. But how courts review exercises of administrative discretion does not reduce to a one-dimensional quality called intensity: it matters what the questions courts ask of agencies, and how the review is structured.

This chapter is organized as followed. The section below surveys reasonableness review, focusing on the traditional Wednesbury approach and how it has responded to the challenges that have beset it. The following section addresses proportionality review. The next section examines an American approach to controlling discretion in order to motivate the comparison between reasonableness and proportionality. The chapter then concludes.

44.2 Reasonableness

‘Reasonableness’ is a word with ‘many, too many, meanings’ in law,5 particularly as it is employed across different jurisdictions (Bongiovanni et al 2009). Some contrast ‘reasonableness’ with ‘rationality,’ a thinner concept concerned exclusively with means-ends reasoning, while ‘reasonableness’ encompasses a broader range of considerations, including moral ones (Alexy 2009, 5–6; Mashaw 2018, 104–5). But in Commonwealth jurisdictions, ‘reasonableness’ has long been associated with a single name: Wednesbury.6 More than seventy years ago, Associated Provincial Picture Houses Ltd v. Wednesbury Corp.7 lent its name to a particular approach to judicial review of administrative discretion, one distinguished by its restraint. While Wednesbury has loosened its hold on Commonwealth courts in recent decades, it has still not lost its grasp entirely. Wednesbury remains the logical starting point for a discussion of reasonableness review.

The facts of Wednesbury underscore that the case belongs to a different time. Cinemas in Britain were closed by law on Sundays, but under the Sunday Entertainments Act, 1932, boroughs could allow local licensing authorities to permit cinemas to operate on Sundays, ‘subject to such conditions as the authority think fit to impose’. The local authority in Wednesbury, in the West Midlands, granted a theatre permission to screen movies on Sundays, but only on condition that no children under fifteen be admitted, whether or not accompanied by an adult. The operator of the theatre raised a challenge on the grounds that the age restriction was unreasonable, and therefore, ultra vires: beyond the authority’s power to impose. The operator lost, and appealed.

Upholding the judgment below, Lord Greene used the opportunity to dilate on the meaning of unreasonableness. He agreed that authorities must exercise discretion reasonably, but gave a narrow scope to that obligation. The court must act if it appears either that the authority has taken into account matters it should not have when making its decision, or has not taken into account matters it should have. Otherwise, a decision is unreasonable only if it is ‘so absurd that no sensible person could ever dream that it lay within the powers of the authority’.8 An alternate formulation of the standard appears later in the opinion: ‘so unreasonable that no reasonable authority could ever have come to it’.9 Lord Greene illustrated what he had in mind with the example of the red-haired teacher, fired because she had red hair.10

The decision to restrict children’s access to cinemas, the court concluded, more than meets this low bar. The local authority acted to protect the well-being and health of children, a matter quite properly within its consideration. Whether the court agrees with the authority’s choice is irrelevant: ‘once it is conceded, as it must be conceded in this case, that the particular subject-matter dealt with by this condition was one which it was competent for the authority to consider, there, in my opinion, is an end of the case’.11

What is behind this parsimonious approach to judicial scrutiny? Lord Greene offers arguments rooted in statutory structure, the logic of appropriateness, and the political economy of parliamentary democracy. The court’s role is limited, first, by the statute, which places no restrictions on the authority’s power to impose conditions on licences. Lord Greene also relies on a distinction in English law between judicial review and appeal: courts are permitted to deploy more scrutiny on appeal, but the statute did not provide for appeal (Craig 2013, 6–7). Rather, since the court is engaged in judicial review of an executive decision, it may only stop the authority from acting unlawfully. And while the unreasonable exercise of discretion is unlawful, courts overstep when they judge the reasonableness of executive decisions by their own lights. Different courts considering the reasonableness of the decision themselves will predictably come out different ways, unsettling the intended allocation of decision-making power and generating uncertainty at the same time.

Looming over all of this is the spirit of Albert Venn Dicey, the hugely influential nineteenth-century constitutional theorist and apostle of the principle of parliamentary sovereignty.12 According to Dicey, Parliament alone possessed the power to legislate, and its power was absolute. That power included the power to delegate authority to specialized administrative bodies, to be exercised according to Parliament’s instructions. It was the task of the courts to ensure that those bodies operated within the parameters set out by Parliament. To do more would be to usurp decision-making authority reserved for those administrative bodies, in contravention of Parliament’s wishes. It follows that, when the reasonableness of a decision is challenged, the only question for courts to ask is the very narrow one that the Wednesbury court posed: whether the decision is one ‘that no reasonable body could have come to’.

What is living and what is dead of Wednesbury? Michael Taggart (2008b, 429) identifies Wednesbury unreasonableness review with the ‘classic model’ of Commonwealth administrative law, which ‘purported to keep the judges’ noses out of the tent of politics’ by tightly cabining the scope of judicial review.13 But this model has been under assault for decades in most places (Jowell 2015, 42). Wednesbury has also come in for substantial criticism from scholars (Jowell and Lester 1987) and some judges.14 One of the standard complaints is that, applied literally, Wednesbury review is pointless: no administrative decision is bad enough to flunk the test (Craig 2015, 75–6). There are a couple of responses to this criticism, one being that some decisions are, in fact, that bad, such as the decision to raise the weekly rent on public housing apartments from under £10 to £18,000 with one day’s notice.15 Another is to note that the Wednesbury test may also work to block administrative actions where the problem is not so much irrationality as it is bad faith or some other corruption of the process.16 An advantage of using Wednesbury in such cases is that accusations of bad faith are both politically explosive and difficult to substantiate. Wednesbury allows courts to criticize authorities’ use of discretion discreetly. But even if Wednesbury is not pointless, one might still suspect that it is too lax.

This suspicion is surely one reason why reasonableness has been losing ground to proportionality. As described below, proportionality review is more structured and more intensive than traditional Wednesbury review. Proportionality review is often used to determine whether limitations on fundamental rights are permissible, including in a number of Commonwealth legal systems. Many systems have experienced what Martin Loughlin (2001) and others (Elias 2009) have called the ‘righting’ of administrative law: the expansion of rights-based review of administrative actions. The advent of new ground for challenging administrative actions, not all based in rights, further erodes the territory where Wednesbury historically held sway.17 Some scholars have called for proportionality to supplement or replace reasonableness review in administrative law across the board (Craig 2010).

Nevertheless, reasonableness review endures. Some jurisdictions remain firmly committed to Wednesbury. This is perhaps not so surprising in places such as Singapore,18 which has never really warmed to the idea of aggressive judicial review (Stone Sweet and Mathews 2017). Australia has effectively written its commitment to Wednesbury review into statute, codifying it in 1977,19 to the consternation of some who would like an upgrade of scrutiny (Taggart 2008a).

Even in places where Wednesbury has given ground, it has refused to be swept entirely from the field. A number of courts have supplemented Wednesbury with more searching approaches to reasonableness review, whether formally or sub silentio. For instance, in the 1987 Budgacay decision, the English House of Lords set aside the denial of an asylum claim on the grounds that the Home Secretary had not properly investigated the claimant’s contention that he would be removed to a third country where he risked death.20 Lord Bridge explained that the nature of the interest at stake required a greater measure of judicial oversight. While the scope of review is strictly limited,

[w]ithin those limitations the court must, I think, be entitled to subject an administrative decision to the more rigorous examination, to ensure that it is in no way flawed, according to the gravity of the issue which the decision determines. The most fundamental of all human rights is the individual’s right to life and when an administrative decision under challenge is said to be one which may put the applicants’s life at risk, the basis of the decision must surely call for the most anxious scrutiny.21

The choice to retain Wednesbury is less fraught if courts can upgrade, as in Budgaycay, to more ‘anxious’ scrutiny when they deem that circumstances warrant. Indeed, the House of Lords declined to ditch reasonableness review in favour of proportionality in Brind, from 1991, precisely on the grounds that sufficient scrutiny could be found within the rubric of reasonableness review.22 The Home Secretary had barred national broadcasters from allowing live transmissions from members or supporters of a recognized terrorist group, and the ban was challenged as violating the freedom of expression provision of the European Convention of Human Rights (ECHR), to which the UK was a party. The House of Lords declined to apply proportionality review to the claim, as the European Court of Human Rights (ECtHR) would have done, on the grounds that to incorporate the ECHR into domestic law would be a judicial usurpation of the legislative function. But Lord Bridge of Harwick emphasized that the court was ‘perfectly entitled to start from the premise that any restriction of the right to freedom of expression requires to be justified and that nothing less than an important competing public interest will be sufficient to justify it’.23 The Human Rights Act 1998 (HRA) subsequently incorporated the ECHR into UK law, and UK courts now apply proportionality to claims arising under it (and to claims arising under European Union (EU) law as well) (Davies and Williams 2016).

Outside of HRA cases, the current state of reasonableness review in the UK is quite variable (Nehustan 2017, 71). UK courts apply a form of ‘anxious scrutiny’ by name chiefly though not exclusively in the immigration and asylum contexts (Craig 2015, 68). Courts that invoke Wednesbury sometimes conduct a stingy review in the manner of Lord Greene (Craig 2015, 76), but sometimes they apply more aggressive scrutiny, striking down measures that patently do not fail the ‘no red-haired teachers’ kind of test (Craig 2010, 284–5; Forsyth and Wade 2009, 364). Some of the variance in judicial practice may be explained by legal context: for instance, Daniel Wei L Wang (2017) has tracked a systematic increase in the scrutiny UK courts give to decisions involving the allocation of healthcare resources.

For its part, South Africa’s Constitutional Court has declared explicitly that the intensity of reasonableness review should be calibrated to the circumstances of the case. In Bato Star Fishing (Pty) Ltd v. Minister for the Environmental Affairs, the Constitutional Court first described an unreasonable decision as ‘one that a reasonable decision-maker could not reach’, closely tracking the language of the conservative, Wednesbury-type provision in the applicable statute (Hoexter 2015, 166–9).24 Then, however, the Court added that ‘[w]hat will constitute a reasonable decision will depend on the circumstances of each case’, before enumerating a long and non-exclusive list of relevant factors: ‘the nature of the decision, the identity and expertise of the decision-maker, the range of factors relevant to the decision, the reasons given for the decision, the nature of the competing interests involved and the impact of the decision on the lives and well-being of those affected’.25

Canada, too, has preserved a place for reasonableness review in administrative law even in the face of proportionality’s expansion by insisting that reasonableness can provide the kind of scrutiny that a claim warrants. Since the Oakes decision of 1986,26 Canadian courts have used a proportionality test to review rights claims under the Charter of Rights and Freedoms. The Supreme Court addressed how this constitutional rights jurisprudence impacted the review of administrative adjudications in the 2012 case Doré v. Barreau du Québec.27 Doré, an attorney, raised a Charter challenge to a reprimand from the bar disciplinary council. Writing for the Court, Abella J dismissed the challenge, and held that adjudicated administrative acts, such as the council’s decision, would be reviewed under an administrative law reasonableness test, rather than Oakes. But, she continued, the test must be sensitive to context, and specifically, to the relevant Charter values. A decision will be reasonable, then, if ‘in exercising its statutory discretion, the decision-maker has properly balanced the relevant Charter value with the statutory objectives’.28 The analysis that followed was more intensive than Wednesbury-style unreasonableness review, but less intensive than full-dress proportionality.

More generally, Canadian courts have sought to rationalize reasonableness review doctrines, with mixed results. Traditionally, Canadian administrative law recognized two broad standards of review for administrative decisions: an extremely strict ‘correctness’ standard, and an extremely deferential ‘patent unreasonableness’ standard quite similar to Wednesbury.29 In the late 1990s, the Supreme Court introduced a reasonableness simpliciter standard that falls between the two extremes.30 Then, in the 2008 case Dunsmuir v. New Brunswick,31 the Court merged the patent unreasonableness standard into reasonableness simpliciter. The rationale behind the move was the following. The adoption of a reasonableness simpliciter standard had remedied the ‘all-or-nothing’ dilemma courts faced when the only standards of review were correctness and patent unreasonableness, giving courts the chance to apply intermediate scrutiny when warranted, but it had involved courts and parties in intractable debates over which standard properly governed a given case. Streamlining the doctrine preserved flexibility while sidestepping what Binnie J in his opinion called the ‘law office metaphysics’ of the status quo ante.32

The actual effect of Dunsmuir on judicial review is the subject of ongoing debate. Contrary to some expectations, empirical work suggests that the adoption of Dunsmuir has not led to greater judicial scrutiny of administrative decisions overall (Danay 2016). But Dunsmuir has also been widely criticized for making the law of judicial review more confusing, not less (Daly 2016). It is true that Dunsmuir failed to set out a clear guide for what reasonableness review should look like. The decision spent more than 500 words describing reasonableness without producing anything resembling a judicial test.

Part of the problem may be that Dunsmuir itself concerned an issue of statutory interpretation, which raises different questions than the typical review of a discretionary decision. US administrative law may offer a model for how these two inquiries can be brought together in a single doctrinal framework. Under the Chevron test, courts review challenges to agency interpretations of statutes they administer by asking, first, whether Congress spoke directly to the question at issue, and second, whether the agency’s construction of the statute is reasonable.33 The US Supreme Court has recently clarified that the second, reasonableness, inquiry really amounts to arbitrary and capricious review, the standard form of review applied to agency exercises of discretion.34 This approach sets up a neat division of labour between the two stages of Chevron review: the former is an interpretive inquiry focused on consistency with the statute, and the second is an evaluation of the agency’s policy choice. In any case, the Supreme Court of Canada now appears poised to revisit the Dunsmuir framework in Bell Canada, et al v. Attorney General of Canada and Canada (Minister of Citizenship and Immigration) v. Vavilov, companion cases under review as this book goes to press.35

44.3 Proportionality

Reasonableness review typically functions as an open-ended, if sometimes very weak, justification requirement. The inquiry under proportionality is more focused. Proportionality review tests the fit between the administration’s objectives and the means chosen to pursue them, and in particular aims to identify measures that go too far. To this end, a reviewing court runs a challenged measure through a prescribed sequence of tests.

There are significant national variations (Mathews 2017), but proportionality review canonically consists of the following steps (Maurer 2011, 260). As a preliminary matter, the court confirms that the measure’s objective is legitimate and within the administration’s purview to pursue. Then, the court asks whether the measure is suitable, meaning, whether it can contribute to achieving the objective. Next, the court asks whether it is necessary: are there no other means to achieve the desired end that imposes less of a burden on those affected or the community more broadly? Finally, the court asks whether the measure is proportional in the strict sense, or proportional stricto sensu: in other words, whether the benefits it yields justify the burdens it imposes. This last stage of the analysis is often characterized as a balancing test.

A construction law case from Germany offers a classic example of proportionality review in action, and in particular, the balancing phase.36 A homeowner built a home, but failed to comply completely with the terms of his building permit. Specifically, the permit required that the home be set back from the border of the property by three metres, but the house was six centimetres too close to one border and three centimetres too close to another. The permitting authority ordered the homeowner to correct the deficiency, which would as a practical matter require demolishing the house.

The reviewing court annulled the order on proportionality grounds. The exercise of discretion that infringes on persons’ interests presupposes a balancing of the competing interests at stake. Here, these include the public interest in deterring illegal building, the interests of neighbours in not having houses built too near their homes, and the interest of the homebuilder in not facing excessive burdens for de minimis violations of permit terms. Here, the violation of the permit’s terms is de minimis, evidently unintentional, and neither appreciably advantaged the builder nor disadvantaged his neighbours. On the other hand, the negative impact on the builder of the authority’s order is severe, as demolition would be extremely costly. Because the authority’s goal (ensuring strict compliance with the setback requirements) and the means chosen to that end (the demolition of a home barely out of compliance) do not stand in an appropriate relationship to each other, the court struck down the order.

Different administrative law systems independently developed some version of proportionality review—English courts tested measures for ‘proportionability’ as far back as the late sixteenth century (Craig 2017)—but the multi-step framework described above traces its origins to nineteenth-century German administrative law (Stone Sweet and Mathews 2008). At the broadest level, the different approaches that traditional reasonableness review and proportionality take to administrative power reflect the different political traditions from which they emerged. Under Wednesbury, aggressive judicial review is suspect, because the exercise of administrative power is legitimated democratically. It is an elected Parliament that delegates powers to the executive, and Parliament supervises the use of those powers, theoretically at least. Democratic controls were weaker in late nineteenth-century Imperial Germany, when administrative courts first emerged, and authorities were vested with substantial powers over persons and property. In the absence of both significant democratic governance and justiciable constitutional rights, robust administrative review provided meaningful protection for citizens’ important interests (Grimm 1987).

Even after Germany established a stable democratic system, proportionality endured and expanded. In the second half of the twentieth century, Germany’s Federal Constitutional Court elevated proportionality to constitutional stature, using it to test whether measures limiting constitutional rights were permissible.37 The ECtHR adopted proportionality for rights claims arising under the ECHR, and constitutional courts around the world followed suit, incorporating proportionality into their rights adjudication (Stone Sweet and Mathews 2019). Proportionality’s use in adjudicating constitutional rights has received a vast amount of scholarly interest. But proportionality also remains an important head of review in the administrative law of many legal systems.

Not surprisingly, when and how proportionality review is conducted varies substantially from one administrative law system to another. In some, for instance, proportionality is a general head of review, while in others, it is confined to particular contexts. Because the proportionality principle has constitutional status in Germany, all administrative acts are in principle subject to proportionality review (Maurer 2011, 260). Even so, many administrative decisions that might be deemed disproportionate also run afoul of other administrative law norms, such that, as a practical matter, proportionality is not always litigated (Mathews 2017, 410). Elsewhere, proportionality applies in more limited contexts. In a number of administrative law systems—France and Japan are examples—a form of proportionality review is typically deployed to review administrative penalties, as well as measures that otherwise affect persons’ basic interests.38 There is a logic to the use of proportionality in areas such as these, even in legal systems that are otherwise content to leave a great deal up to administrators’ discretion. The stakes of government overreaching are especially salient where direct adverse effects on individuals hang in the balance. In such circumstances, active judicial oversight becomes easier to justify.

There is also substantial variation in the intensity of proportionality review—both across administrative law systems, and within them, under different circumstances. Scholars have discussed and debated the variable intensity of proportionality review in the context of rights protection (Rivers 2006; Chan 2013), but the phenomenon is important in administrative law as well. There are a number of different ways in which courts can vary the intensity of proportionality review. They can skip stages of the analysis, or merge them into a rough all-things-considered proportionality test. They can shift the burden of proof from the government to the litigant, or raise the standard of proof beyond the balance of probabilities. They may raise the hurdle litigants must surmount, demanding a showing that challenged measures are manifestly disproportionate, or according the administration a wide margin of appreciation in its choice of means.

Perhaps no court has ever applied proportionality with the same degree of intensity across all cases. Even in German law, where ‘the proportionality principle has found its clearest expression both in case law and in the available literature’ (Schwarze 2006, 685), it is applied more or less stringently in different cases, as Marina Künnecke has demonstrated (Künnecke 2010, 110–19). Some courts—for instance, in India (Chandrachud 2013) and Taiwan (Lin 2016) have attracted criticism for varying the intensity of review unpredictably, or relaxing it across the board without apparent justification. Others have communicated, at least broadly, what factors bear on the intensity of review. The Court of Justice of the European Union (CJEU) is an example. The Court is at its most deferential reviewing discretionary choices requiring political, social, and economic judgments and tradeoffs, which will be upheld unless ‘manifestly disproportionate’. Burdens and penalties receive more scrutiny (Craig 2006, 681), and a claim that a measure violates an EU right triggers full strength proportionality review (Craig and De Búrca 2011, 546).

Different kinds of reasons can underlie decisions by courts to vary the intensity of proportionality review. Judgments about comparative institutional competence can come into play. Deciding which means are the least restrictive requires empirical predictions about the efficacy of different policy choices, and especially in technical areas, courts may credit administration views, on account of their subject-matter expertise. Other programmatic commitments may also shape the stringency of proportionality review. For instance, a central pillar of environmental regulation in the EU is the precautionary principle: the idea that action to mitigate environmental risks is justified even in the absence of conclusive evidence of harm.39 The CJEU accommodates the precautionary principle in proportionality review by reviewing decisions to act against environmental risks somewhat deferentially (Lin 2016, 144–8).

44.4 Taking Stock

What is at stake in the choice between reasonableness and proportionality? Some have claimed that the key difference is that reasonableness review excludes weighing and balancing, which are proportionality’s stock in trade (Goodwin 2012). Paul Craig (2013) has denied that reasonableness review can avoid considerations of weight altogether, leading Yossi Nehushtan (2017) to conclude that it would work no major change in UK law to add proportionality as a general head of judicial review.

The differences between reasonableness and proportionality come into sharper relief, I submit, when we consider them alongside a different approach, from American administrative law: so-called ‘hard look’ arbitrary and capricious review.

The Administrative Procedure Act (APA), a framework administrative law statute enacted in 1946, provides that courts may set aside agency actions found to be, among other things, ‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law’.40 Review under this head, ‘arbitrary and capricious’ review for short, was a supremely undemanding test in the beginning, broadly similar to Wednesbury unreasonableness.41 In the 1960s and 1970s, judges on the influential DC Circuit Court of Appeals began to ratchet up the scrutiny associated with arbitrary and capricious review, demanding assurances that agencies had really taken a ‘hard look’ at the salient issues, and engaged in reasoned decision-making.42 Courts satisfied themselves that agencies had done so by taking a hard look themselves at the agencies’ proferred justifications for their choices—sometimes a very hard look.

The Supreme Court’s 1983 State Farm decision illustrates how hard look review can function in practice.43 That case concerned a challenge to a decision by the Department of Transportation to rescind a regulation that would have required passive restraints, such as airbags, in passenger cars. The agency offered several justifications for its decision, and the Supreme Court subjected them to minute inspection.

The agency noted that manufacturers were likely to comply with the regulation by installing not airbags, but automatic seatbelts, which, the agency concluded, would enhance safety less. Given that the agency believed automatic seatbelts would be less effective than airbags, the Court responded, the agency needed to explain why it did not proceed with an airbag-only requirement. The Court also disputed the reasoning underlying the agency’s conclusion that automatic seatbelts would not substantially enhance safety. The automatic seatbelts at issue could be disabled by users, and, given that most drivers at the time did not wear manual seatbelts, the agency concluded drivers would simply disable the automatic seatbelts. The Court pointed out that the record also showed that most drivers used seatbelts some of the time. Once drivers had chosen to engage the automatic belts, would inertia lead them to leave the belts enabled? The agency should at least have explained why this would not be the case, according to the Court. The agency also opted against continuous seatbelts, which could not be disabled, on the grounds that drivers disliked other use-compelling devices, and drivers irrationally feared that seatbelts would trap them in event of a crash. The Court faulted the agency for lumping continuous belts in with other use-compelling devices, and concluded that the agency should have considered their merits in their own right.

Is American hard look review more like reasonableness review or proportionality? Certainly in its intensity, the review undertaken in State Farm—unsparing and undeferential—resembles proportionality in its full-strength form.44 But the comparison with hard look points up that there is another dimension along which different forms of review can vary. In addition to asking how intensive is the review, we can ask what the court is reviewing. Proportionality is unabashedly and unavoidably a review of the merits of the administrative action. Hard look review, by contrast, focuses on the quality of the justification offered by the administration. Jerry Mashaw calls this approach to judicial review ‘reasonableness as reason-giving’ (Mashaw 2018, 105). The undisciplined nature of reasonableness review makes generalizations hazardous, but for the most part, reasonableness in other places works like this as well, looking to the reasons for an administrative choice rather than directly undertaking an independent examination of its merits.45

To be sure, there is a connection between reviewing the merits of a decision and reviewing the reasons behind it, because there is a connection between the quality of a decision and the quality of the reasons that support it. But there is a difference as well. Consider State Farm. When the Department of Transportation justifies its rescission of the passive restraint rule on the ground that it would not improve auto safety since manufacturers would not install airbags, the Supreme Court faults the agency for not considering an airbag-only mandate. When it does so, the Court is questioning the coherence of the agency’s explanation, not concluding that the agency does not value auto safety highly enough. Paul Craig (2013) may be correct that reasonableness review requires a court to second-guess how the authority weighs the different substantive considerations at play, but reasonableness review need not reduce to issues of weight and balance. Reasonableness review can also open the administration’s decision-making calculus to judicial inspection, in order to expose leaps of logic and unwarranted conclusions.

On the face of it, it might seem more respectful of the agency’s role as primary decision-maker for a reviewing court to content itself with evaluating the reasons adduced for an administrative choice, rather than revisiting the merits of the choice directly. American courts, for instance, can insist that they are not substituting their own judgment for the agency’s, because they are judging the agency’s decision-making process, not the agency’s policy choice (Lawson 1996). But the American experience with hard look shows there is nothing inherently unobtrusive about this kind of reasonableness review. Indeed, reasonableness review poses additional challenges for agencies, relative to proportionality, by virtue of its open-endedness. For better or for worse, agencies subject to proportionality review know how their action will be tested, and can prepare accordingly. By contrast, American agencies must anticipate all colourable objections to their decisions, and explain why those objections lack force, to insure against judicial reversal. The challenge in State Farm, for example, was not that the agency regulated too much—the classic complaint in proportionality—but that it regulated too little.46 And because American courts do not credit post hoc rationalizations of agency action, agencies’ justifications must be contemporaneous with their actions.47 Some scholars have long argued that hard look review has contributed to the ‘ossification’ of rule-making in the US, by imposing on agencies unreasonable justificatory burdens that complicate the regulatory process (Seidenfeld 2009).

Whether reasonableness review or proportionality makes more sense in a given legal system depends, in part, on what problem with administrative discretion the system participants are most keen to solve. Proportionality is especially well suited to policing against administrative excesses. For this reason, it fits comfortably with the classic liberal conception of the state, in which a key function of government is creating and protecting a sphere of individual autonomy. Under reasonableness review, the decision to be guarded against is the unreasoned one, whether it goes too far or not far enough. This conviction comports with the view, dating in the US from the Progressive Era, that what legitimates agency power is the expertness of agency decision-making. When it advances from the extreme deference typified by Wednesbury, reasonableness review casts courts as junior partners in the administrative process, serving to reinforce deliberative decision-making processes at agencies.

44.5 Conclusion

Reasonableness and proportionality remain the most influential touchstones globally for substantive review of administrative decision-making. Both reasonableness and proportionality can serve as effective controls on administrative discretion, but the defects they are designed to reveal are different. Reasonableness and proportionality are not polar opposites, and nor are they hermetically sealed off from one another. Indeed, interactions between them have played a role in their development over time. As Margit Cohn (2010) has demonstrated, the Wednesbury decision was rarely cited in Britain before the 1990s, when proportionality was much in the air (and the case law of European courts). In Cohn’s telling, in preserving Wednesbury, UK courts did not salvage a venerable precedent so much as they fashioned a new domestic competitor to proportionality under the livery of an all-but-forgotten case.

More generally, neither reasonableness review nor proportionality review is static. They have evolved—and co-evolved—over time. We should expect their evolution to continue.
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Chapter 45

Openness and Transparency


Jane Reichel



45.1 Introduction

Openness and transparency are concepts bringing to mind notions such as clarity and see-throughness, dangling the promise of being able to navigate within a certain physical or intellectual space. An open and transparent setting is accessible, the direct opposite of an enclosed, barred, or remote one. Openness and transparency as legal concepts are however more difficult to pin down. These concepts are used in different ways, usually to denote a positive or persuasive quality in law (Koivisto 2016b). In Swedish constitutional and administrative law, these concepts are more narrowly defined, encompassing both principles and rules guaranteeing insight into legislative, administrative, or judicial proceedings, and as part of the freedom of expression or press and the right to information, including a right to access to official documents (Bohlin 2015, 19). The focus here is on the latter aspect.

Openness and transparency have been part of national constitutional identity for literally centuries in both Sweden and Finland. The first Freedom of the Press Act was enacted in 1766, when Finland was still governed by Sweden, whereby a principle of public access to official documents was introduced.1 In Sweden, the principle was redrafted in 1809 and in 1949, the latter Act still being in force.2 As explained by Hirschfeldt, some almost identical provisions from 1766 and 1809 still remain in force and accordingly there remains a living heritage from 1766 in the present day constitutional law of Sweden (Hirschfeldt 2017a, 22). Sweden and Finland were however quite unique in this early recognition. Prior to the 1950s, no other countries had enacted legislation on access to official documents (Axberger 2017b, 243, Jäderblom 2017, 325). A ‘global explosion’ has since taken place, particularly after the 1990s, and today almost one-half of the world’s countries have provisions concerning the right to access to official documents in constitutional or statutory acts (Ackerman and Sandoval-Ballesteros 2006, 90; Reikkinen and Suksi 2015, iv, 134).

Greater attention has been paid in recent decades towards openness and transparency in the international context. Transparency as a right to information, possibly including a right to access official documents, has been discussed in terms of human rights, at least indirectly recognized in international conventions, and as an important value in global governance. A right of access to official documents has been interpreted as constituting part of the freedoms of opinion and expression in Article 19(2) of the UN International Covenant on Civil and Political Rights (ICCPR), Article 13 in the American Convention on Human Rights (ACHR), and in Article 10 of the European Convention on Human Rights (ECHR). The Council of Europe enacted the world’s first Convention on Access to Official Documents (Tromsø Convention) in 2009, which is scheduled to come into force in December 2020. The regional (European) UN Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (Aarhus Convention) can also be mentioned here. Even though relating only to environmental information, it is a rare explicit example of a public right to access information in international law. Another trend can be detected within global governance institutions, especially in the ‘Bretton Woods-organizations’, the World Bank and the International Monetary Fund (IMF), and also on the regional level, such as within the European Union (EU) (Gartner 2013; Hofmann 2017). The value of transparency in the development of administrative law beyond the state has been emphasized amongst others by scholars within the Global Administrative Law Project (Kingsbury 2009). These developments of transparency in international contexts have been referred to as the ‘transparency turn’ (Peters 2015).

The value of openness and transparency has become recognized in both domestic and public international law, and consequently, publicly held information and official documents are more accessible to the general public today than they were thirty years ago. The development of Information and Communication Techniques (ICTs) has most certainly contributed to this and the digitalization of public information is today a key aspect underlying the ideals of open government. On the other hand, globalization has given rise to obstacles in relation to the traditional access to official document regimes at the national levels, as vividly discussed in Swedish constitutional doctrine (Bergström and Ruotsi 2018, 165). In an age of globalization and the de-nationalization of domestic law, public power is more and more exercised beyond the nation-state, which naturally moves the corollary official documents outside the territorial scope of domestic laws.

The key question addressed here is how the increased interest in access to official documents on the public international law level relates to the challenges posed to domestic laws with respect to transparency. Can international developments of greater access compensate for the loss of transparency at the national level brought about by the de-nationalization of domestic law? And if so, how? Swedish domestic law is chosen as the case example here. Swedish law might not be representative as its laws on transparency are particularly strong. On the other hand, the globalization of public law and its consequences for the treatment of official documents has had a marked impact on Swedish law. As to international sources, two categories are included. First, general international conventions on human rights to be applied by the contracting states in their domestic law (the ICCPR, ACHR, and the Council of Europe conventions, ECHR and the Tromsø Convention). Secondly, the rules enacted by international organizations to be applied within the organizations themselves are included, with the EU examined more intensely, and the World Bank and IMF in less detail. More specifically, the constitutional and administrative infrastructure of the right to access official documents is in focus, namely the basic legal components underpinning the right of access to official documents. In the assessment of legal regimes included, the following aspects are taken into account: 1) definitions of which bodies are required to release official documents; 2) definitions of which official documents are accessible; 3) rules governing how official documents are to be collected and stored; 4) defined exceptions to disclosure; and 5) the availability of review procedures. Due to space constraints, the work of NGOs, for example, Transparency International, is not included.

This contribution is structured as follows: Section 45.2 provides an introductory overview of openness and transparency as a constitutional and administrative value in Sweden. Section 45.3 examines openness and transparency in a global context. Sections 45.4 and 45.5 address transparency as a human right and also as an ideal for international organizations. A comparative analysis is given in Section 45.6.

45.2 Openness and Transparency at the National Level—The Swedish Principle of Public Access to Official Documents

45.2.1 Openness and Transparency as Swedish Constitutional Concepts

Transparency in the Swedish legal context, as mentioned above, refers to both principles and rules guaranteeing insight into legislative, administrative, or judicial proceedings, and as part of the freedom of expression, the right to information, including a right to access to official documents (Bohlin 2015, 19). A common denominator in these notions is that transparency constitutes a tool for the public to access information that in some way or another is relevant to them, either as for example, citizens, voters, journalists, businesspersons, or individuals party to administrative or judicial procedures (Funke 2017, 445; Hirschfeldt 2017b, 566). Transparency as a legal concept thus refers to the horizontal relationship between the state and the individual, where the information sought is held by a state entity. The core of the right is the actual access to the information, the opportunity to read or otherwise receive the information, independently from the authority holding the information.

As stated above, the Swedish principle of public access to official documents was first introduced in a bill enacted in 1766 (Axberger 2017b). The principle has had a central function in Swedish constitutional and administrative model, which, to a certain degree, allows Swedish public authorities an independent status vis-à-vis the government. Authorities may only be commanded and controlled by the government as a whole and not by an individual minister, and they are granted a constitutionally protected sphere of independent decision-making.3 Traditionally, judicial control over the administration has been limited in Swedish law, which instead has favoured administrative redress and non-judicial mechanisms such as the control of the Parliamentary ombudsman. Openness and transparency have in this context played an important role, enabling both the ombudsman, the press, and the public at large insight into the internal workings of the administration (Axberger 2014).

Access to official documents is today regulated in the Freedom of the Press Act: ‘In order to encourage the free exchange of opinion and the availability of comprehensive information and free artistic creation, everyone shall be entitled to have free access to official documents.’4 The reference to the free exchange of opinion and availability of comprehensive information seems to denote a special character of official information as bearer of something vital. The Government Bill introduced with respect to a revision of the 1949 Freedom of the Press Act in the mid-1970s stated:5

In a society like ours where political power is based on a mandate from the people, it is of course necessary that the public can have such an insight into public affairs that a basis is created for discussion and decisions on legislation or other measures that affect development.

 Access to official documents allows for objective information about the conditions within the state and municipalities. The importance of the principle of public access to official documents for a living democracy, however, goes beyond shedding light on the state of public administration. The government’s actions contain a rich fund of facts in the most diverse affairs. Access to this information is largely devoted to enriching the public debate and broadening the basis for the views of citizens and organisations on different social issues. The right to access official documents is thus a part of the civil right to obtain and receive information and thus one of the conditions for the free democratic formation of ideas.

Access to official documents is thus argued to allow for objective information about the conditions within the state and municipalities. It is not self-evident whether this statement is to be interpreted as a factual or as an aspiration of what should be the case. It appears to assume that the officials producing the documents are objective and that whatever information can be found in an official document is truthful. Access to official documents may however also be used to provide the public with the means to reveal how public powers work, enhancing the opportunities for holding political actors accountable, combatting corruption and thereby promoting legal certainty and efficiency in legislative, judicial, and administrative procedures (Bohlin 2015, 20; Axberger 2017a, 206). In conclusion, the value of transparency in Swedish law can thereby be seen as a tool for a better-informed public debate and providing better conditions for accountably, values also often referred to in literature on transparency in general (Ackerman and Sandoval-Ballesteros 2006, 87; Gartner 2013, 123; Kingsbury, 25, 48). A trait often further underlined in the Swedish context is that transparency is understood first and foremost as a societal interest and not an individual interest (Lind 2015, 157).

Contrasting the horizontal relationship within transparency to data protection law, where the principle is also applied to vertical relationship between private parties, is interesting. Within EU law and the General Data Protection Regulation (GDPR), the ‘principle of transparency’ obliges the data controller to provide data subjects with clear and precise information on the processing of their personal data.6 Controllers are defined as a ‘natural or legal person, public authority, agency or other body which, alone or jointly with others, determines the purposes and means of the processing of personal data’.7 In a digital—and with the internet, global—setting, the traditional understanding of the relevant power over information is not connected merely to the state. In contrast to the Swedish understanding of transparency as a societal interest, data protection is clearly focused on the rights of the individual.

45.2.2 Transparency and Its Constitutional and Administrative Underpinnings in Swedish Law

The Swedish principle of public access to official documents is densely regulated both at the constitutional and ordinary law levels, with a high degree of technicality in regards to the definitions of central concepts and components. The importance attributed to this principle in Swedish legal society is manifested by the rich case law from the Supreme Administrative Court as well as an abundance of decisions from the parliamentary ombudsman.

All bodies defined as public authorities are encompassed by the obligation to provide access to their official documents, as well as the Parliament and municipalities, any local government assembly with decision-making powers.8 The definition of public authority in this regard also includes the government and the courts (Bohlin 2015, 52). Further, according to an appendix to the Public Access to Information and Secrecy Act, certain private entities carrying out public tasks are also included as far as the official documents refer to public tasks.9 The definition of an ‘official document’ is not based on a specific media, but rather, such documents can take any form that is readable, with or without equipment.10 The obligation to grant access refers to all documents that are held by a public authority if the document is either received or drawn up by the entity.11 All compilations of information accessible to an authority directly or indirectly via a database are considered to be held by an authority. A specific exception has been included in regards to personal data that technically is accessible, but where the authority is forbidden by law to make such a compilation available, for example health registries with search term restrictions.12

The criteria regarding documents becoming ‘official documents’ after being drawn up requires further explanation. Chapter 2, 10 § states:

A document is deemed to have been drawn up by a public authority when it has been dispatched. A document which has not been dispatched is deemed to have been drawn up when the matter to which it relates has been finally settled by the authority, or, if the document does not relate to a specific matter, when it has been finally checked and approved by the authority, or has otherwise received final form.

These criteria thereby postpone the point of time at which a document becomes official, providing the public authority with ‘a reasonable space to form an opinion and take a stand before it must make the documents that reflect the considerations available to the public’.13 Before this point of time, the documents held by the public authority are considered working materials that are not public. For individuals involved in an official matter, the Administrative Procedure Act provides for a right of access to files before a decision is taken.14 The Freedom of the Press Act further includes specific exceptions of that not considered to be official documents, for example, documents that are meant to be part of publication in a periodical published under the auspices of the authority, or documents forming part of a library.15

The administrative infrastructure governing how documents are to be collected and stored is elaborated in detail by Swedish law. The Public Access to Information and Secrecy Act, the Administrative Procedure Act, and the Archives Act all include rules on when and how information is to be documented, registered, and archived, as well as under what conditions a document may be culled.16 These include an obligation for all officials to keep documents in their care in a registry or otherwise in an orderly manner, including e-mails and other electronic documents, so that they can be identified and provided upon request. Under the constitutional requirements in the Freedom of the Press Act, a requested official document is to be made available ‘forthwith, or as soon as possible’.17 Further, authorities are required to take those measures necessary to ensure accessible open hours, in order to fulfil their obligations to provide access to official documents.18

The Freedom of the Press Act allows for exceptions from the right to access, divided into six categories of grounds.19 These include the security of the Realm or its relations with another sovereign state or international organization, the prevention or prosecution of a crime, public economic interests, and the protection of the personal and economic circumstances of private individuals. It is further stated that ‘any restriction of the right of access to official documents is to be scrupulously specified in a provision of a special act of law, or … in another act of law to which the special act refers’.20 This is provided in the Public Access to Information and Secrecy Act, of which twenty-five of its total forty-four chapters contain substantive grounds for asserting secrecy. An individual requesting an official document has the right to remain anonymous, and the public authority is also prohibited from asking why the document is being sought.21 Certain of the secrecy grounds however relate to the identity and function of the applicant, whereby the public authority may seek to identify that these grounds are fulfilled (Bohlin 2015, 147). If there is no legal basis in the act for secrecy, the official document must be released, notwithstanding other individual interests or legal obligations (Reichel 2017, 216).22 An official document being classified as secret does not hinder its release to the Parliament or the government.23

Decisions not to release an official document are appealable, and such an appeal is always to be examined promptly.24 Two issues are of interest here to consider. First, it is only a decision not to release an official document that is appealable. If an individual for some reason does not want an official document released, for example due to personal information included in the document, there is no redress available in Swedish law. This is justified by the societal interest attached to the public access to official documents in the Swedish tradition, and the fact that whatever is included in an official document is considered an official matter, not a private one. As noted above, an official document can only be kept secret on grounds laid down in the Public Access to Information and Secrecy Act, which does include a ground for secrecy due to protection of personal data.25 This does not however entail that the person concerned—the data subject—has a right to appeal the decision to release a document, should the ground for secrecy not be deemed applicable in the specific situation (Reichel 2018, 291). The second issue of interest is the fact that decisions not to release an official document taken by the Parliament or the government cannot be appealed at all.26

45.3 Openness and Transparency in a Global Context

The fact that public power as exercised beyond the state is organized differently in contrast to public power exercised within the state is somewhat of a truism. As coined by Harlow, ‘[i]n the modern nation-state, power is “billeted” and powers are “bounded”; in global space, power is diffused to networks of private and public actors, escaping the painfully established controls of democratic government and public law’ (Harlow 2006, 212). The question addressed here is how the conditions for allowing public access to official documents differ in the global context.

The starting point in public international law is that sovereign states participate voluntarily in collaborations and that no state—in principle—can be bound by international agreements against its will. Agreements between states are concluded after negotiations between two or more states, each of which controls the conditions for their own participation. Traditionally, negotiations have been conducted behind closed doors, where representatives of the states have been able to deliberate and agree from the outset on what is perceived as best for their own state (Robert 2004, 411). Weiler has asserted that ‘confidentiality is the hallmark of diplomacy. It is, often, a critical ingredient in “Getting to Yes” in delicate negotiations’ (Weiler 2000, 6). A central component in these procedures has thus been that the states themselves control their public information and may decide when and to whom information is released. Following the principle of ‘originator control’, the document’s author has the final say in how the document is to be handled (Roberts 2004, 412).

In the present era of globalization, many states, especially those identifying themselves as democratic states governed by the rule of law, have voluntarily subjected themselves to a wide range of international engagements and commitments. This has led to democratically-based public power being exercised beyond the national state, in international organizations, networks, and under multilateral agreements. What this development has meant for openness and transparency as legal ideals has been discussed thoroughly in the legal academic literature (Maccia 2016; Kingsbury 2009). To begin with, such official documents are clearly drafted in procedures that differ from the national contexts, less ‘billeted’ and ‘bounded’ than within a domestic legal order. Koivisto has described the phenomena as the ‘problem of free-flowing institutional power’, which can be connected to what Peters refers to as ‘globalisation induced in-transparency’ (Koivista 2016a, 383; Peters 2013, 539). Peters has presented three arguments as to why increased transparency is a necessity in the global space; first, domestic public tasks and powers have been transferred from nation-states to international organizations rendering state transparency insufficient; second, the activities of states have had a greater extraterritorial effect in that they impact persons outside the acting state’s boundaries to a greater extent; and third, the new forms of multi-level governance, the multiplication of centres of authority and network-type structures makes governance less transparent than ever before (Peters 2013, 539–40). Further, Ebbesson has argued in the environmental context that national law, due to its bound nature, cannot cover all conduct harmful to a nation’s citizens, rendering a domestic understanding of transparency inadequate (Ebbesson 2013, 54).

45.4 Openness and Transparency as Human Rights

45.4.1 UN Conventions

None of the UN conventions for the protection of human rights contain any concrete, legally binding right to access official documents (Reikkinen and Suksi 2015, 28). The right to seek, receive, and impart information is recognized in Article 19 of the UN Universal Declaration of Human Rights, 1948. A draft UN Convention on Freedom of Information was in place by the end of the 1940s, but was later abandoned due to disagreement among the parties (Peled and Rabin 2011, 381). It was in 1966 with Article 19.2 ICCPR that the right to information first became legally binding: ‘Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice’.

The wording ‘seek, receive and impart information’ has in general been seen as too imprecise to include a positive duty for public bodies to release official documents in their possession (ibid, 382). The UN Humans Rights Committee (HRC) has however, in an often-quoted General Comment, argued that this should be the case:27

Article 19, paragraph 2 embraces a right of access to information held by public bodies. Such information includes records held by a public body, regardless of the form in which the information is stored, its source and the date of production.

This conclusion is further substantiated by references to the right to information in relation to other rights protected by the ICCPR. The right to information in combination with Article 25 ICCPR, the right to participate in public affairs and the right to vote, is argued to provide a basis for the right of the media to access information and the public to access the media. Article 17 ICCPR on the right to private and family life in combination with Article 19 ICCPR may also, according to the HRC comment, give individuals the right to access information held by both authorities and individuals, not least personal data processed automatically (Reikkinen and Suksi 2015, 41).28 Several UN Special Rapporteurs have also stated that Article 19 ICCPR is to be deemed to include a right to access to official documents.29 This view to date does not seem to have had any impact on binding legal sources.

The UN HRC comment also includes text that can be characterized as rules regarding constitutional and administrative infrastructures, as defined here, namely definitions and procedures that may concretize the right in order to render it operational. The HRC comment defines that which is understood as a public body: ‘all branches of the State (executive, legislative and judicial) and other public or governmental authorities, at whatever level national, regional or local’ and ‘other entities when such entities are carrying out public functions’.30 No concrete definition of what constitutes an official document is provided, nor any specific rules on possible exceptions on secrecy. The comment does however state that State Parties should proactively put in the public domain government information of public interest and enact the necessary procedures for, amongst others, the public to gain access to information, for the timely processing of requests according to clear rules, and to ensure that authorities provide reasons for refusals and arrangements for appeals.31 Other UN conventions also underscore the importance of openness, transparency and access to official documents, for example the UN Convention against Corruption and International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (Reikkinen and Suksi 2015, 3, 42).

45.4.2 Regional Conventions: Council of Europe Conventions and American Convention on Human Rights
45.4.2.1 Council of Europe conventions

The Council of Europe adopted in 2009 the world’s first binding convention on access to official documents, the Council of Europe Convention on Access to Official Documents, the Tromsø Convention. The convention needs ten ratifications to come into force, which was acheived in August 2020, when Ukraine ratified the convention. The convention is scheduled to come into force in December 2020. Once the convention enters into force, it will provide a relatively well-defined regulatory framework for access to official documents. First, Article 2(1) of the Tromsø Convention gives everyone a right to official documents: ‘Each Party shall guarantee the right of everyone, without discrimination on any ground, to have access, on request, to official documents held by public authorities’.

The two central concepts of ‘public authority’ and ‘official document’ are defined in the convention’s first article. The list of bodies covered by the obligation to provide official documents is rather wide: government and authorities at national, regional or local levels, legislative and judicial bodies to the extent that they carry out administrative tasks in accordance with national law, and natural or legal persons insofar as they exercise administrative authority. ‘Official documents’ means all information recorded in any form, drawn up or received and held by public authorities.

The convention does not contain any express obligation for the States Parties to collect and store official documents. There are however rules to support the individual’s right in contact with the public authorities, for example under Article 5, authorities are to help individuals as far as reasonably possible identify the requested official documents, and that requests should be dealt with promptly, within time limits that have been specified beforehand. The convention further provides that an applicant does not have to reveal the purpose for requesting the official document, a right to remain anonymous if possible,32 and the right to choose the form of disclosure within reasonable limits.33 The convention further sets out eleven grounds for exception from publicity, provided that these have been governed by law, are democratically justifiable and proportionate, with the possible additional exceptions for communication with ‘the reigning Family and its Household or the Head of State’.34 In addition to the traditional grounds, national security, public safety and privacy, and other legitimate private interests, the ground referring to ‘deliberations within or between public authorities concerning the examination of a matter’, can be mentioned. All refusals, whether express or implied, are to be appealable to a court or other independent body.35 Lastly, it should be emphasized that the rules of the convention constitute a minimum level of protection and do not affect the application of national protections to individuals.36

A separate legal development has taken place within the case law of the European Court of Humans Rights (ECtHR) in its interpretation of Article 10 ECHR on freedom of expression. Similar to Article 19 ICCPR, Article 10 ECHR does not contain an explicit right to access to official documents, but rather a right to ‘freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers’. State Parties are consequently prohibited from preventing individuals from receiving information that someone is prepared to convey. In earlier ECtHR case law, with the leading Swedish case of Leander v. Sweden from 1987, the Court stated that Article 10 could not be considered to include an obligation for the states to actively convey information or official documents.37 A turnabout came step by step, starting with Sdruzeni v. Czech Republic, on to Társaság v. Hungary, Österreichische Vereinigung v. Austria, and in the Grand Chamber, Magyar Helsinki Bizottság v. Hungary.38 To date, the ECtHR has awarded social or public ‘watchdogs’ a certain right of access to official documents, insofar as the purpose is to contribute to the public debate and the information is of public interest; journalists, NGOs with a social agenda, and academics may thus claim a right to access to official documents on the basis that they are needed to guarantee freedom of expression (Österdahl 2017, 130). The ECtHR has also held that Article 8 ECHR and the right to privacy and family life can confer to individuals a right to information held by public authorities, Gaskin v. United Kingdom and Guerra v. Italy.39 Article 13 ECHR gives individuals a right to an effective remedy for measures limiting rights under the convention.
45.4.2.2 American Convention on Human Rights

The American Convention on Human Rights (ACHR) was adopted in 1969 in San José, Costa Rica, by the Organization of American States (OAS), and came into force in 1978. Today, the convention has been ratified by twenty-five countries in Latin and South America. Comparable to other human rights conventions discussed above, Article 13 ACHR contains a right to freedom of thought and expression, but lacks an explicit right to official documents. Article 13(1) states that ‘this right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one’s choice’. In a well-known case from 2006, Claude Reyes v. Chile, the Inter-American Human Rights Court found that the right to access to official documents could be interpreted as part of Article 13 (Peled and Rabin 2011, 390).40 The Court held:41

Consequently, this article protects the right of the individual to receive such information and the positive obligation of the State to provide it, so that the individual may have access to such information or receive an answer that includes a justification when, for any reason permitted by the Convention, the State is allowed to restrict access to the information in a specific case.

Accordingly, the Court found that there is a right of access to official documents inherent in the right to freedom of thought and expression, which may be limited in the same way. Article 13(2)–(5) ACHR states that the right to freedom of thought and expression can be limited with regard to ‘respect for the rights or reputations of others’, ‘the protection of national security, public order, or public health or morals’ and in regards to entertainment, censorship may be allowed ‘for the moral protection of childhood and adolescence’. Furthermore, certain forms of opinions, such as propaganda for war and any advocacy of national, racial, or religious hatred, can be punished by law. These restrictions can therefore also be applied to the right of access to official documents. The Court further stated that the information must be provided without the need for special interests in the case of personal connections to be displayed, unless there are legitimate reasons to limit the access. Article 25 confers on individuals a right to judicial protection against acts that violate their fundamental rights.

45.5 Transparency as an Ideal for International Organizations

45.5.1 Transparency in the Internal Work of International Organizations

In a track parallel to the developments discussed in Section 45.3, transparency has gained increased attention in administrative law beyond the state-setting. Within global and European international organizations, as well as within administrative networks and bilateral agreements, the interest of maintaining open decision-making procedures and providing access to official documents has increased significantly (Donaldson and Kingsbury 2013, 507). In contrast however, this trend towards increased transparency has begun from a fairly rudimentary level. International organizations have traditionally acted on the basis of diplomatic ethics, with confidentiality as a rule (Weiler 2000, 6). Public international law itself contains very few legally binding rules concerning the right of access to information directed at international organizations (Boyle and McCall-Smith 2013, 431). Although significant developments have taken place in recent decades, existing differences between international organizations are considerable. Donaldson and Kingsbury have studied some forty international organizations, referred to as global governance institutions, and found that less than half of them have adopted some form of policy or internal rules for transparency (Donaldson and Kingsbury 2013, 507). Policies are most common among agencies in international finance and trade, such as the World Bank, the IMF, and the World Trade Organization (WTO) (Maccia 2016, 270; Gartner 2013, 124). The World Bank took an early initiative by adopting a policy already in 1994, which was later updated in 2010 and 2013.42 The policy rests on five principles of openness, the first being ‘Maximizing access to information’,43 and includes ten grounds for exceptions and a discretionary ground for exceptional events.44 The World Bank has further created an Access to Information Committee as well as established procedures for reviewing non-disclosure decisions.45

Similarly, the IMF and WTO have also adopted policies for how access to official documents can be guaranteed (Koivisto 2016a, 383; Van Tran 2016, 3).46 The effectiveness of the policies has however been questioned (Koivisto 2016a, 390; Wolfe 2013, 14). Donaldson and Kingsbury have further shown that even among the bodies included in their survey, transparency policies generally did not to cover all documents, and often gave the agencies room to make discretionary assessments as to document disclosure (Donaldson and Kingsbury 2013, 513).

45.5.2 The EU’s Principle of Transparency

The EU differs from the international organizations discussed above in Section 45.4.1. On one hand, the EU recognizes the right of access to official documents as a fundamental right and has adopted relatively well-developed secondary legislation on how official documents are to be provided. On the other hand, the EU has to a large extent replaced Member States’ internal political, administrative, and legal processes, so that in comparison with the transparency provided by many of the Member States, EU transparency can still be considered insufficient (Neamtu and Dragos 2019, 12; Bergström and Ruotsi 2018, 41).

A right to access official documents was long a low priority in the EU, as was the case in most Member States (Hofmann 2017, 69). The first steps were taken in connection with the Maastricht Treaty in 1992 and its Declaration 17 on the right of access to information, as ‘transparency of the decision-making process strengthens the democratic nature of the institutions and the public’s confidence in the administration’. This Declaration was followed up by an inter-institutional declaration in 1993 (Timmermans 1999, 106).47

The principle of transparency is today codified in both the Treaty on European Union (TEU), the Treaty on the Functioning of the European Union (TFEU), as well as the Charter of Fundamental Rights of the European Union (‘Charter’). Both Articles 1 and 10(3) TEU state that the decisions in the EU ‘are taken as openly as possible and as closely as possible to the citizen’. Transparency in the Council is however limited to when it deliberates and votes on draft legislative acts.48 Article 42 of the Charter further states that ‘[a]ny citizen of the Union, and any natural or legal person residing or having its registered office in a Member State, has a right of access to European Parliament, Council and Commission documents’. Article 15(3) TFEU confirms this right, prescribing that the Council and the European Parliament are to enact secondary legislation, the Transparency Regulation.49 Article 15(3) TFEU further states that ‘each institution, body, office or agency shall ensure that its proceedings are transparent’, in accordance with the Transparency Regulation.

It is not entirely easy to ascertain those bodies governed by the Transparency Regulation. According to its Article 1, only the European Parliament, the Council, or the Commission fall within the scope of its application. For other EU bodies, for example the more than thirty EU agencies, a reference to the Transparency Regulation is often inserted in the secondary regulation establishing the agency. Other institutions, such as the European Court of Justice (CJEU), have enacted their own rules via decisions. In regards to the Comitology Committees, legislative committees within EU-delegated legislation consisting of representatives of the Member States, the Tribunal has found that it is the Commission that is responsible for providing documents on behalf of the Committees.50 If an official document originates from a Member State, Article 4(5) provides that a state may request the institution not to disclose such a document without its prior agreement. According to case law, this is not to be interpreted as a veto right.51

The Transparency Regulation defines what type of document may be requested; ‘any content whatever its medium (written on paper or stored in electronic form or as a sound, visual or audio-visual recording) concerning a matter relating to the policies, activities and decisions falling within the institution’s sphere of responsibility’.52 An applicant requesting an official document does not have to state reasons for his or her request.53 Intuitions are required to handle application for access to promptly, within fifteen working days if no exceptional circumstances are at hand. If the initial decision is negative, the applicant can proceed to a confirmatory application. Any decisions to deny access must be reasoned.54 The institutions are further required to keep records of what documents are available to the public, and that the institutions should ‘as far as possible make documents directly accessible to the public in electronic form or through a register’.55 However, surveys show the public often finds it difficult to find the EU documents even where they are available online (Neamtu and Dragos 2019, 12).

The Transparency Regulation allows exemptions from the right to access, divided into two categories: mandatory and conditional exemptions.56 Mandatory includes two grounds: first, public security, defence and military matters, international relations, the financial, monetary, or economic policy of the Community or a Member State; and secondly, privacy and the integrity of the individual, in particular regarding the protection of personal data.57 Conditional exemptions entail that a disclosure may be refused if the release would undermine the protection of commercial interests of a natural or legal person, court proceedings and legal advice and the purpose of inspections, investigations and audits, unless there is an overriding public interest in disclosure.58 In addition, disclosure may also be refused in order to protect the integrity of the decision-making procedure, if not outbalanced by an overriding public interest in the disclosure.59

Decisions to refuse to release an official document can be appealed to the CJEU.60 There is today a relatively rich case law on the right to access to official documents within the EU. The CJEU has in general been more permissive in terms of transparency in legislative procedures, for example where Union citizens are considered to have a democratically-based interest in transparency, rather than in administrative processes, such as work on action plans, the Commission’s infringement proceedings, etc. (Curtin and Leino-Sandberg, 2017 1710; Hofmann 2017, 75). With the latter case, the Court’s case law implies that there is a presumption of confidentiality in five defined situations, as seem for example in Client Earth I.61 Another area in which CJEU maintains a strict view of disclosure is, as mentioned above, when the documents covered by the Transparency Regulation contain personal data, for example Bavarian Lager and Psara (Reichel 2018, 296).62

45.6 Comparative Analysis

45.6.1 Constitutional and Administrative Structures for Transparency Beyond the State

The question analysed in this contribution is how an increased interest in access to official documents in public international law relates to challenges in domestic law, with respect to lesser transparency. The focus has been on the constitutional and administrative rules on the infrastructure of the right to access to official documents; definitions of relevant bodies, documents, and exceptions; and the availability of requirements for collection, storage, and review processes. In Swedish constitutional and administrative law, these aspects are comparatively well-defined in constitutional and ordinary acts and in case law, providing both the public authorities and the public with foreseeability as to what can be expected to be accessible. Swedish law has been compared with two categories of international sources; international conventions on human rights to be applied by the contracting states in their domestic law, the ICCPR, ACHR, ECHR, and the Tromsø Convention, and rules enacted by international organizations to be applied within the organizations themselves, the World Bank, IMF, WTO, and the EU.

Within this first category of international sources, until recently, there was no legally binding public international law guaranteeing the public a general right to access to official documents, either at the global or regional levels. The Council of Europe adopted such a convention in 2009, scheduled to come into force in December 2020. This convention does however provide for definitions of central concepts and exceptions, administrative rules enabling the implementation of the right and mechanisms for review. In addition, international conventions protecting the right to freedom of expression, namely, Article 19 ICCPR, Article 10 ECHR, and Article 13 ACHR, have been interpreted as containing elements of a right to access to official documents. The administrative practices and case law have however not been able to produce a clear and foreseeable administrative structure for the implementation of the right.

Similarly, there is hardly any consensus within the second category mentioned above, on requirements for international organizations to grant the public a right to access documents. Many international organizations, for example UN agencies, have no rules whatsoever as to giving the public access to documents (Donaldson and Kingsbury 2013, 513). On the other hand, other organizations have shown a marked political will as to strengthening transparency, for example the World Bank, the IMF, and the EU. These organizations have adopted regulatory frameworks that provide to a varying degree a concrete legal basis for a right to access. However, criticism has continuously been raised concerning the vagueness of the definitions of the right and the vastness of the discretionary powers left to the organizations themselves. In comparison, the EU has a rather well-developed legal regime, including quite clear definitions, requirements to keep a registry, and access to courts. Exceptions from the right to access are however broad, and the CJEU has to a large extent accepted presumptions for non-disclosure in administrative proceedings. Further, the EU administration is often intertwined with the national administration, at least within areas connected to the internal market, which significantly affects the application of national law. Expectations as to transparency may therefore be higher, and generally do not seem to have been met yet.

In conclusion, the right of access to documents beyond the state, if existing at all, is often vague and incomplete, allowing international bodies a wide margin of discretion. The future will tell if the entry into force of the Tromsø Convention can propel developments in Europe, and, by inspiration, globally. Also, the EU to a certain extent can be considered an exception here. All in all, the functionality of constitutional and administrative structures for transparency beyond the state cannot however be compared to an equivalent regime at the national level, and especially not Sweden’s. Accordingly, public international law does not seem capable of compensating for decreased transparency at the national level.

45.6.2 Can Transparency Beyond the State Foster Better-Informed Public Debate and Provide Better Conditions For Accountability?

The finding here that the functionality of access to official documents differs between the global and national levels is hardly surprising. As seen above, the exercise of public powers beyond the state is not comparable to its national domestic counterpart. Central legal concepts such as the rule of law, command and control, and accountability, function differently. Due to these substantive and structural differences, it is hardly possible to transfer a domestic understanding of transparency to the international level (Peters 2013, 543). The function of openness and transparency is contextual and adapted to the constitutional setting of the legal order, which is apparent in Swedish law. The next question is whether the increased interest for transparency in the sense of access to official documents at the global level can contribute to a better-informed public debate and provide better conditions for accountability by other means.

First, it must be reiterated, transparency at the national level has been negatively affected by the processes of the de-nationalization of public law. Both Europeanization and globalization have been identified in the Swedish debate as factors undermining national traditions of transparency (Österdahl 2015, 90). The firm declaration Sweden made when acceding to the EU, that the principle of public access to official documents would not be permitted to be undermined, has not been possible to uphold (Österdahl 1998). A rather cautious point of departure is thus that any steps taken to limit the ethics of confidentiality in international decision-making can be considered progress in order to balance the effects of globalization on domestic law. Correspondingly, as the domestic law concerning central legal concepts as rule of law, command and control, and accountability has also been affected by processes of globalization, there is a need to develop and re-think domestic law. A former head of legal services at the Swedish Minister of Justice and a Swedish Supreme Court Justice have argued that it is time for Sweden to reconsider its distinctive model for transparency in the Freedom of the Press Act, i.e. not merely the principle of public access to official documents, as its defence in international and European negotiations has entailed an excessively high political price (Abrahamsson and Jermsten, 2014). The value of transparency as interpreted in the Swedish constitutional tradition is worth defending, but not necessarily its current form, with a distinct constitutional and administrative infrastructure.

Secondly, other factors such as digitalization, challenge both domestic and public international law regarding access to official documents. While digitalization has definitely increased the number of official documents available to the public, huge volumes of information call for advanced functionality in order to not have a reverse effect on transparency. Further, a multitude of communication outputs by officials, for example American presidents, may render transparency more difficult to uphold. How can a statement from an official’s private Twitter account be archived and who is responsible for providing its release? Even under Swedish law, with its detailed rules and definitions, Twitter accounts held by Swedish authorities but used by private persons to communicate more personal views, have caused some confusion (Hirschfeldt 2018).

Yet another factor connected to globalization and digitalization, is the process of globalization of ideas. Neither the domestic nor the public international law on transparency is static. A driving force behind the increased interest in transparency at the international level seems to be aspiration to what has been perceived as progress in other parts of the world, or within other international organizations (Peled and Rabin 2011, 381; Földes 2017, 159). Even in the Nordic legal literature on transparency, there has been a marked increase of references to European and international sources (Aulstad 2018; Baumbach 2017), also on a critical note (Axberger 2018).

Transparency in human rights law and within international organizations can be seen as two pieces of a larger picture, where the globalization of public law and legal thinking, together with digitalization, has paved the way for a growing demand for access to information in general, and, as part and parcel of the general trend, access to official documents. In this manner, the increased interest for access to official documents in public international law can function as an inspiration to address challenges in domestic law on transparency.
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Material Liberty and the Administrative State

Market and Social Rights in American and German Law
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Virtually every textbook on American administrative law features Goldberg v. Kelly as the leading statement of constitutional rights in the American administrative state.2 There the US Supreme Court considered a challenge to the administration of a federal welfare law (Aid to Families with Dependent Children or AFDC) in New York City, and found that the recipients were being struck off the welfare rolls unconstitutionally. Famously, the Supreme Court abandoned the old rights versus privileges distinction in applying the US constitution’s Due Process Clause. The Court held that public assistance, as much as land and money, is a form of ‘property’ protected by the guarantee of ‘no deprivation of life, liberty or property without due process of law’. As a consequence, the Court held that the New York agencies entrusted with administering the AFDC were constitutionally required to afford individuals, before their benefits could be terminated, an extensive set of procedural rights to test the accuracy of the determination.

Goldberg v. Kelly is celebrated as the Supreme Court’s embrace of the contemporary administrative state and the recognition of equal rights for all citizens in the operation of the administrative state. Copiously quoting from the legal scholar Charles Reich, the Court said:

It may be realistic today to regard welfare benefits as more like ‘property’ than a ‘gratuity.’ Much of the existing wealth in this country takes the form of rights that do not fall within traditional common-law concepts of property. It has been aptly noted that ‘[s]ociety today is built around entitlement … Many of the most important of these entitlements now flow from government: subsidies to farmers and businessmen, routes for airlines and channels for television stations; long term contracts for defense, space, and education; social security pensions for individuals. Such sources of security, whether private or public, are no longer regarded as luxuries or gratuities; to the recipients they are essentials, full deserved, and in no sense a form of charity.’3

Based on this equivalence between different types of material rights, the Court recognized that all individuals affected by administrative schemes, not just those with classic common law property, are entitled to constitutional safeguards.

But what the textbooks leave out is Richardson v. Belcher, decided by the Supreme Court a year later.4 There, the Court considered a due process claim brought by Raymond Belcher, a fifty-three-year-old worker who had broken his neck while employed by the Pocahontas Fuel Co. in Lynco, West Virginia. Belcher had paid into the federal social insurance scheme for medical disabilities at the required level and for the required amount of time to qualify for benefits at the time of his accident. He also qualified for workmen’s compensation, under West Virginia’s workmen’s compensation scheme. However, in 1965, after Belcher began contributing to the federal disability scheme, but before the accident that left him disabled, Congress enacted an ‘offset’ provision that reduced the federal disability entitlement based on the amounts being received under any applicable state workmen’s compensation law. When Belcher’s federal disability check was reduced based on the offset, he sought to rely on Goldberg v. Kelly to claim that disability was ‘property’ and that he had been unconstitutionally deprived of his property. The Court, however, summarily dismissed the argument by holding that while the constitution guaranteed procedure for benefits determinations, it did not afford any protection for the material substance of those benefits.5

The only remaining argument left in the case was an equal protection claim—that Congress had unfairly singled out workers like Belcher by applying the offset provision to them alone, and not to disabled workers receiving additional benefits through private and other types of insurance schemes. But again the Supreme Court gave short shrift to Belcher. Applying the extremely deferential standard (so-called ‘rational basis’ review) used for assessing economic classifications under the constitution’s equal protection clause, the Court found that the offset was constitutional. The Court summarily accepted the reasons for the classification offered by the government in the litigation—even though, as the three dissenting Justices pointed out, they were illogical in circumstances such as Belcher’s. The doctrinal approach taken in Richardson v. Belcher has since persisted, in a long line of cases stretching from Jefferson v. Hackney,6 to United States Railroad Retirement Board v. Fritz,7 Bowen v. Gilliard,8 and others.

The textbook silence on Richardson v. Belcher and its progeny is understandable. Why waste precious class time on legal theories that were squarely rejected by the Supreme Court decades ago? Yet it has contributed to a blind spot in our understanding of the American administrative state. The dicta of Goldberg v. Kelly aside, individual rights in the American administrative state are actually quite stunted. Justice is only formal procedure. Justice is not respect for the complex bundle of negative and positive material rights that are implicated in administrative programmes, for instance when the government requires individuals like Belcher to contribute to social insurance schemes in return for future payments if life circumstances force them to draw on the insurance scheme. It is not equal treatment of those who come within the scope of such administrative schemes. And it is not respect for the expectations reasonably formed by individuals as they interact with the programmes of the administrative state. To be sure, this is not a particularly nuanced rendition of American law. There are plenty doctrinal straws available for grasping. For individuals like Belcher, however, the result is the same: there is no constitutional right that can prevent the government from reducing his disability cheque, even though he contributed to federal disability insurance over the course of his working life; even though other disabled workers who, for all intents and purposes, appear identical to him receive their full disability cheque; and even though, prior to his accident, the law said that should he become disabled, federal disability insurance would be an entirely separate financial cushion from state workmen’s compensation.

Comparative law is essential for illuminating the lopsided character of material rights in the American administrative state, tall on procedure but short on substance. As Seymour Martin Lipset (1997, 17), the great social scientist, wrote in his book American Exceptionalism, ‘[t]hose who know only one country know no country’. Lipset was not just a preeminent scholar of America, but also comparative politics, because he understood that the comparison was essential for conceptualizing and sharpening his analysis of American politics and society (Marks and Diamond 1992). The same is true of the law. This contribution turns to the law of Germany to draw out the limited protection in American law for the material rights that tend to be most directly affected by the revenue-raising, market-regulating, and benefits-providing programmes of the administrative state. These are classic negative rights, such as interests in land and money; positive rights, such as claims to basic income and services; and the vast set of rights that fall in between because they require both private and public involvement, such as operating a business or receiving payments from contributory social insurance schemes. Collectively, I refer to these rights of control over material resources as material liberty.

Among the world’s jurisdictions, Germany is a promising choice for comparison. It shares a roughly equivalent set of liberal democratic commitments, has a roughly similar economic and social system, and has historically been used as an example for American public administration (Rodgers 1998). Moreover, even though space constraints limit this chapter to the experience of Germany, in many respects German law is representative of the public law of other European jurisdictions, including France and Italy. It is also important to note that the German law canvassed in this chapter has equivalents in the doctrine of Europe’s two regional courts, the European Court of Human Rights (ECtHR) and the European Court of Justice (ECJ), and these courts are driving convergence among their Member States. In other words, this chapter canvasses different features of German public law not only because they offer a productive contrast with American law, but because they are indicative of more general features of European public law and therefore suggest a broader contrast between American and European law.

The chapter draws on three aspects of German public law to throw into sharp relief the American absence of substantive protection for material rights. First, German constitutional law contains material rights to occupational freedom, income from social insurance, and a minimum standard of living—in contrast with American law’s focus on classic property like land and bank accounts. Second, the right to equality, which is vigorously litigated in German tax, regulatory, and benefits law, reveals the very limited bite of equal protection in American law with respect to economic classifications. Third, the German constitutional doctrine of legitimate expectations, which affords a certain degree of legal certainty and temporal stability for the various material interests implicated by administrative programmes, highlights the absence in American law of protection for firms and individuals affected by abrupt changes in regulatory entitlements and benefits.

The rest of this contribution proceeds as follows. The next section briefly deals with two conceptual issues important for the comparative analysis: the scope of public action covered by the concept of the administrative state; and the type of rights that come under the umbrella of material liberty. The chapter then presents the American public law on material rights and the heavily procedural cast of those rights. This is followed by a presentation of the key elements of German public law that promote substantive fairness for material rights and that bring to light the particularities of American law. The conclusion points to the implications for general comparative law theories of the common law tradition and for the possible future development of American law.

46.1 Conceptual Framework for Comparative Analysis

In doing comparative administrative law, one initial challenge is identifying the object of comparison—in the parlance of comparative law methodology, identifying the tertium comparationis (Bignami 2016). Comparing how public action is governed by law requires a careful definition of what public action is covered. The immense diversity in how administration has traditionally been organized across jurisdictions is one reason why comparative administrative law was until recently the poor cousin of comparative private law and comparative criminal law (Bell 2006). Over the past decades, however, there has been a certain degree of convergence in the organizational forms and tasks of public administration, which has facilitated and created demand for comparison (specifically with respect to the regulatory function, see Bignami 2016). This volume is one important reflection of this political and intellectual shift in the discipline.

The point of departure for the comparative analysis in this contribution is a typical set of government functions associated with administration and the administrative state, which then trigger a typical set of individual rights. Why, as an historical matter, did the US and European countries create bureaucracies in the late nineteenth and early twentieth centuries? The answer rests in the social upheavals of industrialization and urbanization and the need to curb the harmful excesses of robber-baron capitalism and afford the workers and urban dwellers of the time a certain degree of economic security and personal well-being (Rodgers 1998). Over a century later, even though globalization and de-industrialization have worked profound changes, the answer to the question of ‘why administration’ remains roughly the same. Although there are certainly others, three important types of government programmes further these aims—taxation, market regulation, and social insurance and public assistance (referred to jointly in the rest of this chapter as ‘benefits’). The administrative state that is the focus of this contribution is the state that raises revenue, regulates markets, and manages benefits. Public administration is a pivotal actor in accomplishing these functions.

The individual rights most directly implicated by the administrative state are those connected to control over material resources. Material liberty includes the entire gamut of interests listed by the Supreme Court in Goldberg v. Kelly and includes negative and positive rights, as well as the vast area in between. Classic negative rights include interests in land, shares, bonds, and the money in a bank account. Classic positive rights are claims to basic income and services to permit survival and basic human dignity. The vast majority of material rights, however, fall in between because of the social and economic transformations associated with the rise of the administrative state and the degree of positive state action necessary for the exercise of even the most basic of Lockean liberal rights. In this analysis, activities such as trading in markets and drawing on public pension schemes involve such a mixture of private and public that they are treated together as occupying the vast, conceptual grey area between negative and positive rights. Out of convenience, those material rights invoked by economic operators and implicated by regulation are called ‘market rights’, while the rights invoked in benefits programmes, both of the contributory and the public assistance varieties, are called ‘social rights’.

46.2 American Law on Material Liberty

Having laid the conceptual groundwork, let us now turn to the law on the American side of the Atlantic. The American law examined here is the federal constitutional and administrative law that applies to taxation, regulation, and benefits. These programmes are sometimes implemented by the federal bureaucracy alone, but they can also involve actors at the state level, either in tandem with federal agencies or independently. The analysis of material rights in American law is divided, as foreshadowed in the introduction, into several components. The most basic components are procedural and substantive safeguards, and, as is elaborated below. the procedural element is far more developed than the substantive one. With respect to the substantive element of material rights, this can be split into three distinct forms of fair treatment. First, there are claims to an essential core of property that must be respected by the state. Second, there is the claim to being treated equally with respect to individuals who come within, or could potentially come within, the scope of the administrative programme. Third, there is the claim to stable enjoyment of material resources over time, which is related to the certainty of the legal environment for material rights—of the negative, positive, and in between varieties.

46.2.1 Procedural Fairness

Among federal sources of law, the most important one for procedural guarantees is the Due Process Clause of the US constitution, contained in the Fifth Amendment (which applies against federal actors) and the Fourteenth Amendment (which applies against state actors). This constitutional law is generally referred to as ‘procedural due process’. In taxation and regulatory programmes, which affect classic property and market rights, the right to receive a constitutional minimum of process was established early on. One of the first cases to establish a procedural due process right in administration involved Colorado tax assessments.9 Firms that were denied licences or that were disappointed with the rates set for their services were likewise found to have a right bring the matter to adversarial agency proceedings and ultimately the courts (Cass et al 2016, 584–7). With Goldberg v. Kelly, these procedural rights were extended to the recipients of public assistance. Subsequently, the Court fleshed out the scheme in Mathews v. Eldridge, which set down the formula for assessing the scope of constitutional procedure, a balancing test in which the importance of the constitutional ‘life, liberty, or property’ interest and the contribution the procedure makes to an accurate determination are weighed against the government interest in conserving resources and speedy resolution of the dispute.10 These seminal cases have been followed by a number of others involving the issue of whether there is a ‘legitimate claim of entitlement’11 giving rise to a property interest and, once a property interest is recognized, what type of procedure is due.

As established in a pair of Supreme Court cases from the early 1900s, as a constitutional matter, only individualized determinations are afforded procedure. Generalized determinations affecting classes of persons and based on policy judgements are not. Or more accurately, as Justice Holmes wrote in the opinion for the Court, with respect to generalized determinations, only the rough and tumble procedure of elections and voting applies.12 Since the 1960s, however, this limitation on procedure in setting down general rules has been subject to substantial reworking by the courts. In the context of generalized determinations by administrative agencies, i.e. rules and regulations, there is a duty to afford extensive procedure to regulated firms, potential programme beneficiaries, and other members of the affected public. These procedural requirements come under the guise of the comprehensive legal framework that exists for administrative agencies—the Administrative Procedure Act (APA) as interpreted by common law courts. They are considered so fundamental that some administrative law scholars argue that they have quasi-constitutional status (Metzger 2010).

To elaborate on the procedure for generalized determinations: The doctrinal labels are the procedure of ‘notice, comment, concise statement of basis and purpose’ and the judicial review standard of ‘arbitrary and capricious’ review. On its face, notice and comment appears minimalistic, but it has evolved into a comprehensive procedure that is distinguished from the procedure of individualized determinations largely by virtue of the fact that it is written and does not require an oral, trial-type hearing. ‘Arbitrary and capricious’ judicial review is a substantive, not procedural, standard of administrative rationality required of agency rules. But because of the so-called appellate model of judicial review (Merrill 2011), in which the factual record, policy analysis, and legal basis for decisions are to be developed primarily by administrative agencies, meeting the fairly demanding judicial standard that rules not be ‘arbitrary and capricious’ requires process in the agency too. This duty to engage in a back-and-forth exchange with potential litigants in the agency works to supplement notice-and-comment procedure and, in those instances where notice and comment does not apply, substitutes for it. Thus, of the original distinction between individualized determinations and rules, only rule-making by the legislature, i.e. Congress and state legislatures, remains free of due process constraints.

46.2.2 Substantive Fairness
46.2.2.1 Essential core of material rights

By contrast with procedural due process, so-called substantive due process imposes very few limits on taxation, regulatory, and benefits schemes and their interference with the core of material rights. In American constitutional law, substantive due process captures the theory that when the government wishes to act in a way that interferes with liberal rights it requires a reason and that, in some cases, given the importance of the right, it is difficult to offer a reason that will pass muster. Simplifying enormously, these rights include the ones listed in the Bill of Rights, such as the rights of assembly and speech, as well as the rights that have been recognized under the general phrase ‘life, liberty, or property’. Although administrative schemes can affect all types of rights, they are most likely to implicate material rights because of their social and economic purposes. In substantive due process doctrine, material rights receive minimal protection and the courts have been very deferential to the legislature and bureaucracy.

With respect to the classic property rights and market activities burdened by taxation and regulatory programmes, the permissive doctrinal test that applies is what is sometimes called ‘rational basis’ or ‘minimal scrutiny’ review: as long as a plausible justification can be offered in the litigation for the statute or other type of state measure and there is a rational connection between the measure and the justification, it will pass constitutional muster.13 Minimal scrutiny was first applied in the domain of federal taxation. Brushaber v. Union Pacific Railroad involved a challenge to the federal income tax law passed on 3 October 1913, providing for general yearly income tax from December to December of each year. The case was brought after the enactment of the Sixteenth Amendment doing away with the apportionment requirement and thus authorizing an income tax not allocated equally as between the states, but directly in relation to the US population. The Court noted that it is ‘well settled that such clause [due process clause] is not a limitation upon the taxing power conferred upon Congress by the Constitution; in other words that the Constitution does not conflict with itself by conferring upon the one hand, a taxing power, and taking the same power away on the other, by the limitations of the due process clause’.14 The Court went on to say that it could intervene only if the taxing provision ‘was so arbitrary … that it was not the exertion of taxation but a confiscation of property; that is, a taking of the same in violation of the Fifth Amendment’.15 As Boris Bittker, the renowned tax scholar, said decades ago ‘this reservation of a residual judicial function in extreme cases became a virtual dead letter’ (Bittker 1987, 11; see also Ordower 2006, 263; Mazza and Kaye 2006, 644).

The turn to light-touched judicial review came somewhat later in the case of market-regulating programmes. Around the time that the Court was deferring to tax legislation, it was busy striking Progressive and New Deal legislation based on liberty and property rights and a narrow vision of the police power. In Lochner v. New York, the most famous of these cases, the Court struck a New York law regulating the working hours of bakers as a violation of the Due Process Clause and the substantive guarantee of liberty under the Due Process Clause to enter freely into contracts of employment.16 This line of cases provoked President Roosevelt’s notorious attempt to ‘pack’ the Court with six additional Justices who presumably would have ensured the constitutionality of the New Deal agenda (Ackerman 1998, 312–37). While the Court-packing bill was ultimately defeated in the Senate, the Court shortly thereafter reversed course and began upholding the ambitious regulatory programmes of the New Deal, abandoning several different doctrinal threads including the substantive due process jurisprudence of the Lochner era.17

At the same time, the Court articulated a new philosophy of judicial review. In Carolene Products, the Court easily dismissed a substantive due process challenge to a federal statute prohibiting the sale of milk that had been compounded with non-milk fats.18 The Supreme Court declared that, in cases involving ‘regulatory legislation affecting ordinary commercial transactions’ it would generally presume constitutionality ‘unless in light of the facts made known or generally assumed it is of such a character as to preclude the assumption that it rests upon some rational basis within the knowledge and experience of the legislators’.19 By contrast, in famous footnote four, the Court indicated that it would engage in more searching scrutiny in three categories of constitutional cases: (1) those which involved rights specifically protected by the Bill of Rights; (2) restrictions on ‘those political processes which can ordinarily be expected to bring about repeal of undesirable legislation’ and associated rights such as the right to vote and the right to speech; and (3) legislation curbing the rights of ‘discrete and insular minorities … which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities’.20 Thus judicial review in the name of rights was linked to political rights and safeguarding the democratic process rather than to cordoning off a space for individual liberty, including material liberty.

In Williamson v. Lee Optical, the Supreme Court affirmed the Carolene Products approach and the permissive treatment of state action that burdens market rights.21 There the challenge was to a state law that required a prescription from either a licensed optometrist or a licensed ophthalmologist for purchasing eyeglasses. The law had the effect of prohibiting opticians—who were qualified artisans but not licensed medical professionals—from providing the service directly to the consumer, even in straightforward cases such as the duplication of eyeglasses or the replacement of broken lenses. The Supreme Court found, using the light-touched standard for market rights, that ‘the law need not be in every respect logically consistent with its aims to be constitutional. It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it.’22 Minimal scrutiny for regulatory programmes has remained a stable element of constitutional law until quite recently. In the past ten years or so, there has been a movement in conservative legal thought to dial back on Carolene Products and to return to a more demanding substantive due process test, in particular in the context of occupational licensing (see Sherry 2016, 564–5; Colby and Smith 2015; Graber 2006). However, the impact of this approach on the courts and the doctrinal evolution of judicial review of regulatory programmes remains to be seen.

As for benefits programmes and social rights, there has never been substantive due process separate from procedural due process or, as we shall see, equal protection. The Court has held that the right to ‘life, liberty, or property’ does not create positive state duties. There is no material right to a minimum set of resources necessary to enjoy the right to ‘liberty’. The same logic also applies to payments from social insurance programmes. The early case of Flemming v. Nestor involved a challenge to a statutory provision requiring the termination of old-age benefits because the recipient was an alien deported for Communist activities.23 The Court expressly held that social security taxes paid by workers and employers did not give rise to a claim to benefits equivalent to ‘accrued property rights’ and therefore the statutory denial of the benefit did not trigger substantive due process analysis.24 Although the Court did assess the law under equality principles, the statute easily passed muster because of the extraordinarily deferential standard of review—extraordinarily deferential because there was no constitutionally guaranteed material right at stake, simply ‘the withholding of a noncontractual benefit under a social welfare program’.25
46.2.2.2 Equality

In American constitutional law, the right to equality and non-discrimination is tied to the textual guarantee under the Fourteenth Amendment that no state shall ‘deny to any person within its jurisdiction the equal protection of the laws’. When the challenge is to action by the federal government, the same guarantee has been read into the Due Process Clause of the Fifth Amendment. Both equal protection and due process, according to the Supreme Court, ‘[stem] from our American ideal of fairness’.26 As with due process, government taxation is the area where the permissive treatment of classifications based on material resources appeared first in the Court’s jurisprudence. In Brushaber, discussed above, most of the litigation centred on allegedly improper classes created in the federal income tax, resulting in unconstitutional discrimination. For instance:

Discrimination and want of due process result, it is said, from the fact that the owners of houses in which they live are not compelled to estimate the rental value in making up their incomes, while those who are living in rented houses and pay rent are not allowed, in making up their taxable income to deduct rent which they have paid.27

The Court, however, summarily dismissed the equal protection claim. It said that it would strike a classification only if it was ‘so wanting in basis for classification as to produce such as gross and patent inequality as to inevitably lead to the … conclusion [that it is a confiscation of property]’.28 Over a century later, tax is considered to be the policy area subject to the most deferential form of judicial review: ‘[T]he presumption of constitutionality can be overcome only by the most explicit demonstration that a classification is a hostile and oppressive discrimination against particular persons and classes. The burden is on the one attacking the legislative arrangement to negate every conceivable basis which might support it’ (Mazza and Kaye 2006, 656).

Mimicking the trajectory of substantive due process, deferential equal protection review emerged somewhat later in the regulatory arena. Both Carolene Products and Williamson v. Lee Optical involved not only substantive due process, but also equal protection claims. In Carolene Products, the milk-substitute producer complained that it was treated unequally with respect to butter-substitute producers, i.e. margarine, since the latter had not been prohibited from circulating in inter-state commerce. In Williamson v. Lee Optical, the opticians claimed that they were being treated unequally with respect to sellers of ready-to-wear glasses, who were not subject to the requirement of a prescription. In both cases, the equal protection claim was summarily dismissed.

The deferential treatment of equal protection challenges also applies in the benefits area. In the late 1960s and early 1970s, there were a number of challenges to classifications in benefits programmes. Those associated with personal liberties, such as the right to travel, were sometimes successful.29 Absent the connection with a personal liberty, however, such claims only received rational basis scrutiny and they lost. In Dandridge v. Williams,30 the litigants claimed that the State of Maryland’s rules for administering AFDC were unconstitutional because they imposed an absolute maximum on welfare grants, thereby discriminating between children in large families and children in small families (those in large families could expect to receive lower per capita benefits under the programme) and depriving them of the satisfaction of their basic needs. The Supreme Court reviewed the Maryland regulation under the permissive rational basis test and found that the state’s justification for the regulation was plausible and therefore the statutory maximum was permissible. Maryland gave a laundry list of standard state interests in the welfare arena: interests ‘in encouraging gainful employment, in maintaining an equitable balance in economic status as between welfare families and those supported by a wage-earner, in providing incentives for family planning, and in allocating available public funds in such a way as fully to meet the needs of the largest possible number of families’.31 The Court easily found that the justification passed constitutional muster.

Following Dandridge, the Court held one year later in Jefferson v. Hackney32 that the discriminatory allocation of funds by the State of Texas as between categories of the needy—children, the blind, the disabled, and the elderly—was constitutionally permissible. Texas administered the federal welfare programmes for these groups, and it also contributed state resources. To conserve resources, Texas used a formula that penalized children. There were a number of reasons why the formula led to this result, the most obvious one being that once individual need was calculated, there was a percentage reduction in what the welfare programme would provide for children (to receive 50 per cent, later 75 per cent) but no such reduction for the elderly. In accepting Texas’s justification, the Court said:

Since budgetary constraints do not allow payment of the full standard of need for all welfare recipients, the State may have concluded that the aged and infirm [blind and disabled] are the least able of the categorical grant recipients to bear the hardships of an inadequate standard of living. While different policy judgments are of course possible, it is not irrational for the State to believe that the young are more adaptable than the sick and elderly, especially because the latter have less hope of improving their situation in the years remaining to them.33

Of course, as the litigants pointed out, another possible reason for this discrimination was that the children and their families were disproportionately African-American and Mexican-American. Not only were they politically unpopular, but the other categories of the needy (disabled and elderly) could be expected to be more active at the voting booth. The Court, however, gave the argument short shrift.

As explained above, the Supreme Court treats contributory social insurance programmes as identical to public assistance programmes, and therefore discrimination claims suffer the same fate there too. One good illustration of this approach is United States Railroad Retirement Board v. Fritz.34 At issue there was a special (and unusual, for the US) public retirement scheme for railway workers. Because of the decline of the industry, and the imbalance between retirees and the employees still contributing to the system, the retirement fund came under severe financial pressure. The solution enacted by Congress in 1974 was to eliminate so-called ‘earned dual benefits’: previously, employees who had worked in non-railway jobs and had made contributions to the general social security system as well as the Railroad Retirement Fund could collect retirement from both systems; after passage of the statute, they could only collect a single retirement annuity, calculated based on the social security component and the component attributable to railway employment. This change was aimed at eliminating a so-called ‘windfall’ that resulted from the administrative formula used in the two systems—the higher retirement benefit that resulted for individuals who had split their working lives between railway and non-railway employment and those who had always worked for the railways. The statute contained grandfather provisions for those already receiving their pensions and for some who had qualified for retirement income under the old scheme but who had not yet reached retirement age. However, excluded from grandfathering were individuals who had qualified under the old scheme and had not yet reached retirement age, but who were no longer employed by the railways in 1974, when the statute was enacted. This difference in treatment between those employed and those not employed by the railways in 1974 is what triggered the equal protection challenge. This was a blatant form of special interest legislation, since the Congressional bill was prepared through negotiations between rail management and labor unions, and those no longer working in the railways were quite obviously not represented by either side (Sunstein 1985, 69). Nonetheless, the Court accepted the justification, advanced in the litigation but not in the legislative record, that those with a current connection to the industry were more likely to be career employees and therefore more likely to be among the intended beneficiaries of the retirement scheme.35
46.2.2.3 Legal certainty

The interest in consistency over time in the legal treatment of material resources is best captured in American law under the doctrinal label of retroactivity. Although there is some dispute as to how to define retroactivity, the Supreme Court has said: ‘every statute which takes away or impairs vested rights acquired under existing laws or creates a new obligation, imposes a new duty or attaches a new disability, in respect to transactions or considerations already past must be deemed retrospective … ’.36 The most robust legal defence against retroactive legislation and regulation comes in the form of the canon of construction that creates a general presumption against retroactivity: statutes should be interpreted to apply prospectively only, unless there is a clear indication otherwise in the legislation.37 If the state actor responsible for the retroactivity is an administrative agency, as opposed to the legislature, then administrative law doctrines of reasonableness such as ‘arbitrary and capricious’ review can also operate to defeat the retroactive action. By contrast, straight out constitutional challenges rarely succeed. They are analysed under the rubric of substantive due process and the minimal scrutiny test that requires that the state measure be ‘rationally related to a legitimate legislative purpose’.38 The difference in treatment between negative and other types of material rights is stark in this doctrinal arena: the burden caused by the abrupt changes in legal regime that retroactivity doctrine seeks to minimize is conceived as such generally only if the right is classic property such as land or money, not if the right is future earnings in a regulated industry or future payments from a benefits scheme.

Tax is the policy area where retroactivity is most commonly identified—but also commonly tolerated. The Court has consistently upheld federal income tax legislation that makes changes to tax rules and that extends to income generated before the date of enactment, generally during the same calendar year but sometimes also in the previous year (Mazza and Kaye 2006, 665–8).39 Retroactive gift and estate taxes have been somewhat more controversial, but since the New Deal, they too have been uniformly allowed by the Supreme Court (Fatale 2018). In United States v. Carlton, the Court extensively considered the elimination of an estate tax deduction that was retroactively applied to transactions that occurred, and a tax return that was filed, more than one calendar year before the date of enactment. It found that Congress had a legitimate purpose in seeking to correct a tax law enacted one year earlier, which had led to ‘significant and unanticipated revenue loss’, and that the decision to prevent the loss ‘by denying the deduction to those who had made purely tax-motivated stock transfers’ was not ‘unreasonable’.40 The Court noted the ‘modest period of retroactivity’. It also addressed the issue of ‘detrimental reliance’ on the predecessor rule and the ‘lack of notice’ of the ‘new rule’: the Court said that neither was an obstacle to retroactive application of the tax treatment, and that, in essence, such changes to the tax regime were intrinsic to the tax system and one of the inherent risks of being a taxpayer.

The Court has also acknowledged that regulatory programmes can impose retroactive burdens on the property rights of market actors but has generally sustained them based on the same minimal scrutiny. In Usery v. Turner Elkhorn Mining,41 the lead case on the issue, a statute required coal mine operators to compensate their former employees, no longer working in the industry at the time when the law was passed, for black lung disabilities that they had contracted in the course of their employment. The Court upheld the retroactive imposition of liability on coal mine operators for the work-related disabilities of their former employees. It found the statute to be ‘a rational measure to spread the costs of the employees’ disabilities to those who have profited from the fruits of their labor, the operators and the coal consumers’.42 In conducting the analysis, the Court summarily dismissed the supposedly fairer alternative measures advanced by the coal mines: ‘whether a broader cost-spreading scheme would have been wiser or more practical under the circumstances is not a question of constitutional dimension’.43

By contrast, with respect to market and social rights, there is rarely a finding of retroactivity, much less impermissible retroactivity. The firms that operate under regulatory schemes and the individuals that contribute to benefits schemes generally do not have a legally protected interest in the maintenance of the scheme over time, even though they undoubtedly make investments and adjust their behavior based on the scheme. That being said, the judicial treatment of regulatory entitlements has been somewhat more favourable than the treatment of benefits entitlements. There are regulatory cases in which a license holder is found to enjoy a ‘vested right’, which is compromised when the administrative agency changes the terms of the regulatory scheme and as a result alters the business that can be conducted under the licence. In such cases, the change can be found to be retroactive, and if it is not required by the law governing the agency, it can be struck by the court as ‘arbitrary and capricious’ agency action or as an impermissible interpretation of the agency’s enabling statute.44

In benefits programmes, by contrast, there is no ‘vested right’ in receiving the benefit until it is actually paid as required under the scheme. Therefore, such schemes can be changed until the time of payment, without triggering retroactivity concerns. This is the reason why United States Railroad Retirement Board v. Fritz, the case involving the elimination of dual retirement benefits, was analysed exclusively as a potential violation of equality: even though the benefits had ‘vested’ in the sense that the recipients had satisfied the requirements of receiving both railway and social security retirement at the time that the law was enacted, the recipients had not yet reached the retirement age when the benefits were required to be paid. It is only in the unusual circumstances when a state actor seeks to claw back benefits that have already been paid that there are retroactivity concerns. In Bowen v. Georgetown University Hospital45 the Court examined an administrative rule setting down the formula for calculating wages for purposes of calculating overall reimbursement to medical providers under the federal old-age health insurance programme (Medicare). The rule applied to services that had been provided prior to the issuance of the rule and that had already been reimbursed according to a different formula. Because the rule changed the amount of the benefit, requiring that medical providers repay the amounts in excess of the new benefit formula, the Court saw this as a particularly troubling form of retroactivity and found that the agency had exceeded its statutory authority in promulgating the rule. The finding was based on both the terms of the congressional statute delegating rule-making power to the agency and a canon of statutory construction containing a presumption against retroactivity.

46.3 German Law on Material Liberty

The next section follows the same structure in presenting German law on material liberty. In light of the analytical focus of this chapter, the account presented below does not seek to be comprehensive, but rather to bring out the points of contrast with American law. It also bears repeating the reasons offered earlier for my choice of Germany as the case for the comparative analysis. There are substantial underlying similarities in economic development and political organization, as well as social and political values, that make Germany an important source of legal knowledge for American lawyers and scholars. In addition, many aspects of the German law discussed below reflect the law of other European jurisdictions too. Historically, there has been considerable borrowing among European jurisdictions, and this trend has been accelerated over the past half-century with the rise of Europe’s two regional courts, the ECtHR and the ECJ. Without doubt, it is important not to generalize about the rich varieties of material liberty that exist in European legal traditions. Nonetheless, the German experience can be used to suggest differences that separate American law from European public law more broadly speaking.

46.3.1 Procedural Fairness

Procedural fairness in German law is largely guaranteed through litigation of administrative decisions in the courts, not adversarial contestation within the bureaucracy as in American law. The administrative authorities responsible for tax, regulatory, and benefits determinations are bound to follow procedures that give the affected individuals a right to be heard (either on paper or in person) and to receive an explanation of the final administrative decision.46 Many of the required statutory procedures, however, are designed to establish a hierarchical review process within the bureaucracy, aimed at achieving the right result, rather than creating a space for individuals to air their grievances and contest the contemplated decision. Most of the procedural guarantees come at a later stage, when the decision is challenged in court and the court can redo the determination from scratch, both on the facts and the law. German tax, administrative, and social courts operate following the inquisitorial model typical of the civil law tradition; the activist role for judges in criminal prosecutions and (civil) private disputes is mimicked in public law courts (Breunig 2017, § 86). Beyond the facts and the law, on questions of policy, administrative discretion and judicial deference are confined to a discrete set of fact patterns such as civil service exams and promotions (Jacob and Lau 2015, 243).

This right to go to court and receive a comprehensive determination of fact and law is rooted in the constitutional guarantee to have ‘recourse to the courts’ in the event of a public authority’s violation of a basic right47 (Grewe 2020, 16–19). The Basic Law stipulates that ‘[j]udges shall be independent and subject only to the law’.48 It further sets out the organization of the German judiciary, which is divided into different branches by subject area and reflects the different aspects of the administrative state considered in this chapter: Besides the Federal Constitutional Court, ‘[t]he Federation shall establish the Federal Court of Justice, the Federal Administrative Court, the Federal Financial Court and the Federal Social Court as supreme courts of ordinary, administrative, financial, labour and social jurisdiction’.49 Thus the tax, regulatory, and benefits programmes that are litigated in generalist courts in America go to special branches of the judiciary in Germany. Individuals have a right to have their claims heard by their ‘lawful judge’, meaning that the state may not establish ad hoc courts and must respect the Basic Law’s allocation of jurisdiction among domestic courts, as well as between German courts and European and international courts.50

The main way in which German law limits what appears at first glance to be an overly generous promise of a full judicial determination of administrative matters is by limiting standing to individualized determinations. Generally speaking, only if there is such a determination can the individual obtain access to court (standing), including on the issue of the legality of any relevant administrative rules or legislative enactment. Individuals have a right of judicial recourse when they are the object of a Verwaltungsakt (administrative act), that is, a final agency decision addressed to them telling them what is or is not lawful. It is important to note, however, that in recent years there has been a softening of standing doctrine, under the influence of the evolving jurisprudence of the Federal Constitutional Court and the ECJ. In certain instances, even in the absence of an administrative act specifically addressed to them, individuals can sue the administration in court if they can establish a breach of their ‘subjective rights’, which turns on the fundamental interests recognized in private law, constitutional law, or legislative statute (in statutes, called a ‘rights-protective norm’). In short, in recent years, standing has been expanded to allow for direct challenges to administrative rules or legislative enactments.

As Susan Rose-Ackerman and her co-authors (2015) have noted, in contrast with American law, there are relatively few due process requirements within the bureaucracy for enacting administrative rules. With the exception of zoning, land-use planning, and projects with environmental impacts, there is no legally required procedure of public notice and debate before the administration adopts rules and other types of generalized determinations. Moreover, in contrast with individualized determinations, access to the courts to obtain de novo consideration of the issues does not routinely serve as a surrogate for administrative procedure—because of the hurdles to standing discussed above.

46.3.2 Substantive Fairness
46.3.2.1 Essential core of material rights—occupational freedom and social rights

The German Basic Law contains similar guarantees for classic property rights as does American law. However, there are three material rights that in American law rarely, if ever, make their appearance but that are important in German law. The first is occupational freedom (Berufsfreiheit), which is a longstanding right that is protected under Article 12(1) of the Basic Law and that guarantees the right to freely choose and exercise an occupation. In their comparative textbook on German constitutional law, Donald Kommers and Russell Miller (2012, 666) explain that ‘occupational rights are ranked as fundamental not only for their value in promoting economic liberty but also for their intrinsic moral worth. Indeed, the Court has favored an elevated philosophy of work over mere prosperity. The choice and practice of an occupation are seen less as a means of earning a living than as a foundation for the development of the human personality. Work is a vocation as well as a job and necessary for personal growth and self-fulfillment.’ The doctrinal test follows the general test for fundamental rights, which examines the scope of the protection of the right and the justification for the infringement, which in turn must satisfy various conditions, most notably the proportionality test of suitability, necessity, and balancing. An important twist in the context of occupational freedom is the distinction drawn between state measures that regulate the entry to the occupation and those that set down conditions on how the occupation is to be exercised. Under the so-called ‘gradation theory’ (Drei Stufen-Theorie), the former is subject to more stringent judicial review than the latter (Kommers and Miller 2012, 659–79).

On this right, the foundational case is the Pharmacy Case.51 It involved a challenge to a Bavarian statute that set down criteria for granting permits to pharmacies, including economic viability and the potential harm to competitors. A pharmacy that was denied a permit sued based on the constitutionally guaranteed right to choose and exercise a profession. The Court, in holding for the pharmacy, assessed the liberty claim based on the proportionality principle and in doing so provided the first clear endorsement of the principle in constitutional law. Since then, the right to occupational freedom has been routinely litigated, generally first in administrative courts, because the right tends to be invoked against regulatory programmes, and then in the Constitutional Court. A couple of examples: In a challenge brought by a candy manufacturer to a federal regulation banning the sale of cocoa-like products because of the risk to consumers of confusing such sweets with real chocolate, the Court found that proportionality’s necessity prong had been violated because of the availability of a less-restrictive measure to prevent consumer confusion—a labelling requirement.52 More recently, the Court has found Länder laws banning smoking in public restaurants to be unconstitutional because of the failure of the statutory scheme to consistently promote the purported aim of protecting against smoke. In the case, it instructed the Länder either to extend the ban to all establishments (and not grant an exemption to larger establishments that could provide a separate room for smokers) or to provide an appropriate exemption for small as well as large establishments.53

Even more surprising from an American vantage point is the treatment of social rights. The second material right that is absent from American law, front and center of German law, is the right to to social insurance payouts. In 1959, the Federal Social Court first characterized the material rights guaranteed by social insurance schemes as a property right, covered by the general right to property under Article 14(1) of the Basic Law.54 Two decades later, in 1980, the Federal Constitutional Court also held that social insurance rights were constitutional ‘property’.55 Interestingly, and connected to the constitutional centrality of occupational freedom, the Constitutional Court recognizes as ‘property’ only those social security rights that derive from the individual’s work or contributions to the social security administration.56 The legislature, of course, is allowed to interfere with the property and reduce social insurance payments. However, such reductions must be designed to make the social insurance burden bearable for the active working population, must be proportionate to that end, and must continue to afford substantial and adequate payments to the beneficiaries (Eichenhofer 2016, 164–5).

The third material right that is exceptional from an American vantage point is the right to public assistance. In one of its very first judgments, the Federal Administrative Court held that there was a legal entitlement to social help and that this entitlement was grounded in the postwar constitution’s pivotal value of ‘human dignity’.57 Fifty years later, in the Hartz IV Case, the Constitutional Court also squarely embraced this view.58 Based on human dignity (Article 1(1)) in conjunction with the social state (Sozialstaat) principle (Article 20(1)), the Court held that there is a guarantee of a ‘subsistence minimum … ensuring to each person in need of assistance the material prerequisites that are indispensable for his or her physical existence and for a minimum of participation in social, cultural and political life’. In enacting a law that interferes with the right, the legislature is bound to assess, through a transparent and rational method, what resources are vital for existence and with respect to the actual needs of individuals. In Hartz IV, however, the Court also said that the legislature has extensive leeway and that it will only intervene if the benefits are patently insufficient.

The Court’s light-touched approach in Hartz IV has led to doubts that there is an actual right to public assistance—as opposed to the fully acknowledged duty to comply with the social state principle, which however does not confer subjective rights that can be litigated in court (Eichenhofer 2016, 159–62; Kommers and Miller 2012, 623). It is certainly true that the Court does not command, from scratch, social policies to fulfil basic needs to housing, food, education, and the like. However, once the legislature acts, it faces certain legal guidelines aimed at safeguarding basic human needs. From an American perspective, the very fact of Hartz IV is surprising. In affirming the right, the Court held unconstitutional the provisions on the standard benefit for adults and children, because in calculating the level of the benefit, the legislature assumed without more that educational and other types of expenses could be excluded from the computation of the minimum benefit necessary for subsistence (Egidy 2011, 1962). Since then, there have been other challenges to public assistance programmes, and even though only some have been successful, it is hard to discount the effect of the right and the prospect of judicial review on legislative output.59
46.3.2.2 Equality

Article 3 of the Basic Law contains provisions directed at both general (Article 3(1)) and specific forms of equality (Article 3(2) and (3)). Although many aspects of equality law are familiar from American law, the use of the general equality guarantee to scrutinize classifications based on material resources sharply contrasts with American law.60 As demonstrated in this chapter’s review of American equal protection, where market and social rights are at stake, the courts will accept virtually any government reason for the classification offered in the litigation, no matter how general or implausible. By contrast, in German law, there is protection for the right to equality for the entire range of material interests, and it serves to police the classifications drawn across the gamut of tax, regulatory, and benefits programmes.

As the Constitutional Court stated early on, the general right of equality requires that ‘the substantially similar should not be arbitrarily treated as if they were different and the substantially dissimilar should not be arbitrarily treated as if they were the same’.61 Any breach of this right requires a sufficient justification, which in the realm of most material interests is articulated as an ‘objective reason’. This is considered a permissive standard relative to the test that applies in other circumstances—when the classification is based on one of the characteristics specifically listed in Article 3, such as sex or race, or when it affects a fundamental liberty protected elsewhere in the Basic Law. Nevertheless, the general right of equality has generated considerable litigation in the context of the administrative state and has required state actors to reconfigure administrative schemes in areas that American equal protection law generally leaves untouched (Benda 1979, 64–75; Kommers and Miller 2012, 740 fn.161).

To begin with tax, as a general matter, there are two types of equality that come into play—horizontal and vertical. In horizontal equity, similarly situated taxpayers are required to shoulder an equal tax burden. Vertical equity captures the idea that the tax burden should be distributed based on income level and should draw distinctions based on the more or less favourable economic circumstances of taxpayers. The general equality provision has been interpreted by the Constitutional Court to contain strict horizontal equity, but not vertical equity. Therefore, even though the Court is cognizant of vertical equity, especially in income tax cases, most of the jurisprudence focuses of horizontal equity.

As has been noted by many commentators, when seen from the perspective of American law, the volume of tax litigation based on the equality right and the rate of success in these cases is impressive. To illustrate: The Court held unconstitutional a two-year limitation on deducting duplicate living expenses incurred because the taxpayer’s place of work was distant from their place of residence.62 The assumption behind the two-year limitation was that taxpayers would ordinarily relocate to their place of work. However, as the Court noted, this assumption was based on a single-earner family, not a dual-earner family where the maintenance of two residences was necessary to maintain both incomes. Since the legislation gave the same treatment to taxpayers that were situated differently, without a good justification, the Court found the provision unconstitutional. Joined to that case was a second one challenging a similar two-year limitation, but on the exclusion from income of supplementary payments from employers to compensate for the additional cost of a second residence. The second case was brought by a public officer who had been assigned to a work location distant from his place of residence. There the Court found that the law afforded dissimilar treatment of individuals in similar circumstances: individuals who were assigned to a single work location and who remained because there had been multiple extensions of the assignment (no exclusion after the two-year period); and individuals who were assigned to a series of different work locations (exclusion). A couple of further examples from recent years: calculating the tax due based on the number of gaming machines in amusement halls was found to be unconstitutional;63 a provision of inheritance tax law privileging the transfer of business assets (compared to private assets) was held unconstitutional;64 an income tax law provision denying the deduction of costs for a home office in cases where there was no other work space available was held unconstitutional.65

Moving to equal treatment for the market rights affected by regulatory programmes, these claims are often coupled with the right of occupational freedom. For instance, in the Midwife Case (1959), a law that required midwives to stop practicing after age seventy but allowed licensed obstetricians to continue working was challenged based on the general right of equality. The Court upheld the law because it found that the two professions were sufficiently different to justify the difference in the mandatory retirement age—doctors had longer training and were more closely monitored and supervised and therefore could be expected to meet high standards of physical and mental capacity necessary to ensure the important objective of protection of mothers and children (Kommers and Miller 2012, 426, discussing BVerfG, 1 BvR 71/57, 16 June 1959). In a more recent equal treatment case involving occupational freedom, the Court held that Hamburg’s law on passive smoking violated the equality guarantee.66 The law carved out an exception to the smoking ban for drinking establishments, which were allowed to provide smoking rooms, but not for eating establishments. The Court canvassed the legislative record and the submissions of the Federal Statistical Office, the German Cancer Research Centre, and the German Hotel and Restaurant Association and concluded that the unequal treatment was not ‘objectively justified’. Equality challenges to regulatory schemes can also involve classic property and contract rights. For instance, the Constitutional Court rejected an equality challenge to the different treatment of natural persons and legal persons in the application of competition fines by cartel authorities.67 In another case, it dismissed as unfounded a referral from a civil court involving a statutory provision stipulating a longer statute of limitations for consumer contracts than for other types of contracts.68

Similar to tax, there are copious equality challenges to benefits programmes. Many of these are successful in the Constitutional Court. For instance, a provision of the Asylum Seekers Benefits Act of 1993 was challenged based on equality: asylum seekers, unlike established residents, were required to first exhaust their receipts from any pain and suffering awards (in the case at hand, it was damages caused by a car accident) before becoming eligible for public assistance programmes. The Court held the provision to be unconstitutional. It found that there was no objective justification for limiting the eligibility of asylum seekers, since damages awards were designed to compensate for physical and mental pain, not to provide for the minimum level of subsistence as was the goal of the benefits statute.69 In another case, a statute that denied child-raising benefits to non-EU citizens was found to be unconstitutional.70 In yet another, the Court attached an interpretative reservation to a law that retroactively limited the pension rights of individuals who had worked abroad (as compared to pension beneficiaries who had paid German insurers and were not subject to such retroactive limitations).71
46.3.2.3 Legal certainty and the protection of legitimate expectations

German law on the consistent legal treatment over time of material resources maps on to the law defining the core of material liberty. Because classic property rights, occupational freedom, and social rights are all treated as veritable constitutional rights, the law that defines their substance is subject to constitutional limitations on dramatic changes that alter the content of the right. This stands in marked contrast with American law, where, as described above, there is a stark divide between classic property rights and all other types of material interests. To repeat, in American law, outside the realm of land, money, and contracts, changes in the legal treatment of material interests that implicate past conduct, decisions, and expectations are rarely billed as retroactive; and even if they are treated as retroactive, in straight up constitutional challenges (as opposed to statutory interpretation cases), they are generally defeated by the government interest in retroactive application of the public scheme.

There are three overlapping doctrinal concepts in Germany public law that protect the interest in temporal consistency in the law: legal certainty (Rechtssicherheit); retroactivity (Rückwirkung); and legitimate expectations (Vertrauensschutz). These are all related to one another and are derived from the overarching constitutional principle of the rule of law (Rechtsstaatsprinzip) in Article 20(1) of the Basic Law. In an early case, the Constitutional Court explained the interconnections as follows:

retroactive laws are incompatible with the imperative principle of the rule of law, of which one of the essential elements is legal certainty, which materializes for the litigant in the first place in the form of the protection of his legitimate expectations.72

In other words, legitimate expectations is the doctrinal category that is used by individuals to contest legal change. Accordingly, the rest of this section concentrates on legitimate expectations.

The doctrinal test for determining whether there is a legitimate expectation is articulated in four steps (Fuhrmanns 2004, 68–88): First, there must be a law or administrative act (of the general, rule variety or individualized) that will give rise to expectations and that will induce individuals to make dispositions or decisions (known as Vertrauenstatbestand or Vertrauensgrundlage). Second, the individual must have knowledge of the law or administrative act and the individual must act in a manner so that a situation of actual trust is created (Vertrauensbetätigung). Third, the person’s trust must be worthy of protection (Schutzwürdigkeit des Vertrauens), an inquiry which turns on the prior acts and knowledge of the person as balanced against the public interest. Fourth, the state must disappoint the trust, for instance through the revocation of a legal act.

Since legitimate expectations is the most exotic of the legal doctrines covered in this chapter, it is worthwhile briefly tracing its history. Legitimate expectations first emerged in the late 1950s, to prevent the revocation of benefits awards. Previously, benefits awards had been freely revocable if they were found to be illegal subsequent to the award (Bullinger 1999). In the late 1950s, however, the position of German administrative courts and legal scholarship changed, and the theory of legitimate expectations was developed to make benefits revocable only for compelling government reasons (Bullinger 1999; Fuhrmanns 2004, 9–65). Two of the seminal cases from the time involved widow’s pensions that were reduced or revoked by the public administration because of irregularities. In the first, the administrative act determining the pension of an officer’s widow was revoked, and replaced by another administrative act reducing the amount, with retroactive effect in the sense that the amounts paid in error under the previous administrative act were recouped. The Federal Administrative Court found that this retroactive effect violated legitimate expectations.73 In the second case, the administrative act conferring a pension on the widow of a civil servant was revoked, with only future (ex nunc) effect, but that too was found to be a violation of legitimate expectations.74 The court found that the consequences of the revocation were particularly burdensome for her since, relying on the act, the widow had moved from East Germany to West Berlin; moreover, the act was revoked because the administration had determined that she did not have a right to any pension under the law. This jurisprudence was later codified in 1976, when the Administrative Procedure Act (Verwaltungsverfahrensgesetz) was adopted, which governs proceedings in the public administration (see Sachs 2018, § 48 paragraph 16).75 The relevant provisions have close analogues in the laws that govern the tax administration and the social security administration (see also Siebert 1990).76

In the 1970s, legitimate expectations migrated from the administrative courts to the Federal Constitutional Court. In the jurisprudence of the Court, legitimate expectations is grounded in the constitutional guarantee of the rule of law (Rechtsstaatsprinzip in Article 20(1)).77 As a higher-order constitutional principle, it is applied not just to administrative acts, but to laws and administrative rules (which, in German law, are treated as norms equivalent to law). What is known as ‘true retroactivity’ (Echte Rückwirkung) is generally impermissible. It is not allowed unless one of the following conditions obtains: the persons concerned were able to anticipate the change; there are predominant compelling reasons of common welfare; the new law will help clarify an uncertain legal situation; or the burden on the persons concerned is negligible. True retroactivity is defined as a law that is backdated (from the time of adoption to the time of application) so as to regulate facts in the past that have been completed in the past (Grzeszick 2017, 80–7). By contrast ‘false retroactivity’ (Unechte Rückwirkung) is generally admissible, except if the retroactive law is not proportionate or the persons concerned were not able to anticipate the change and thus could not take it into account when making dispositions. False retroactivity is defined as a law that regulates facts in the past which have not yet been completed and which still have consequences in the present and future (Grzeszick 2017, 88–93). Even in cases of false retroactivity, however, the doctrine of legitimate expectations applies. And when the doctrinal test for legitimate expectations is satisfied, the legislator is constitutionally required to enact transitional rules, to ease the burden created by the abrupt change in the legal treatment of the constitutionally recognized interest.

This is how, in a seminal judgment from 1984,78 the Constitutional Court has articulated the duty to respect legitimate expectations in the legislative and rule-making contexts:


Legal certainty and the protection of legitimate expectation, as part of the rule of law principle, place narrow limits on all acts of sovereignty which encumber constitutionally guaranteed legal positions … These limits must be observed by the legislator especially in regard to legal norms with retroactive effect, i.e. if the beginning of its temporal scope is normatively set to a date before the date on which the norm legally exists, i.e. has become valid … [identified above as ‘true retroactivity’] But even for laws that affect present or not yet completed legal relations for the future and at the same time devalue the legal positions concerned, although they are generally admissible, constitutional limits may arise from the viewpoint of legitimate expectations depending on the circumstances … [identified above as ‘false retroactivity’] One has to balance the reliance on the continued existence of the legal status according to the previous legal regulation and the importance of the legislative concern for the common good … However, the protection of legitimate expectations does not go so far as to protect the person concerned from any disappointment … The legislature, however, in the abolition or modification of protected legal positions, even if such action is constitutionally permissible, is because of the constitutional principle of proportionality required to take an appropriate transitional rule … In doing so, the legislature has a wide margin of discretion. In this respect, the Federal Constitutional Court only reviews the question whether the legislature has exceeded the limit of reasonableness in the case of an overall balance between the severity of the interference and the weight and urgency of the reasons justifying it, taking into account all circumstances …79

To conclude this discussion of the doctrine, it is important to underscore the Court’s reference, in the above passage, to ‘constitutionally guaranteed legal positions’. It demonstrates how, in legitimate expectations, whether there is a situation of trust is closely linked to the issue of whether there is a constitutionally protected interest. Thus we come full circle to the beginning of this chapter’s analysis of German law, and the protection afforded for market and social rights.

The doctrine of legitimate expectations has real bite across the gamut of tax, regulatory, and benefits law. It has been established, similar to American law, that a rate increase during a tax year may be applied retroactively to the whole year. However, the Constitutional Court has ruled that ‘a rate increase may not apply to a closed year unless taxpayers reasonably anticipate that an unset rate must become fixed’ (Ordower 2006, 326) which suggests that under German law a longer period of retroactivity, like the one in United States v. Carlton, might be unconstitutional (Ordower 2006, 326–7). Moreover, the Constitutional Court fairly often requires transitional periods in tax legislation and bars the retroactive application of tax provisions. For instance, in recent years, it has attached an interpretive reservation to a change in a tax provision concerning a licence tax exemption for stock dividends.80 It did the same for retroactive limitations on compensation granted under the income tax law regarding the taxing of exceptional income.81 And again for an extension, in income tax legislation, of the trade sale deadline for the treatment of speculative trading.82

In the regulatory domain, there are numerous examples of the Constitutional Court requiring that when the rules for regulated entities change, there be transitional rules for the benefit of individuals who exercised the trade or profession under the previous set of rules. For instance, when the law was changed to prohibit tax consultants from exercising commercial activities, the Court held that there should be transitional measures for consultants who did both.83 When rules were enacted to allow only dentists to care for those insured by social security bodies, there had to be transitional measures for non-dentists.84 Pharmacy assistants who had qualified by taking the pharmacist preliminary exam before 1949 were entitled to continue working, even though the new law required that individuals working in pharmacies either pass the full pharmacist exam or choose the profession of pharmacy assistant.85 A law setting out, for the first time, minimum qualifications for people who draft simple construction projects should have contained transitional provisions for those who had exercised profession legally in the past.86

Legitimate expectations also prevent drastic changes to benefits programmes. In this area, the distinction between social insurance and public assistance, explained earlier is important: contributory benefits are recognized as property under Article 14 and are given more protection than minimum subsistence, which has been established under a combination of Article 1 (dignity) and Article 20 (social state). This difference directly feeds into the consideration of whether, in the doctrinal test, trust is worthy of protection (Schutzwürdigkeit des Vertrauens). Pensions law illustrates how legitimate expectations play out in the social insurance domain (Grzeszick 2017, 88–93). When new legislation or amendments are enacted that reduce pensions, those age groups close to retirement will usually be found to have a legitimate expectation in the promised benefit.87 As a result, reductions in pension benefits can only be implemented gradually—based on retirement start date or year of birth of the pension beneficiary.88 Pension benefits which have already been granted generally cannot be revoked or reduced due to changes in the pension laws.89 If there is an administrative act that stipulates a certain benefit amount, it is very difficult to change that amount going forward. Legitimate expectations are advanced in other types of programmes too, although certainly not always successfully.90

46.4 Conclusion

Marshalling this comparative law, it is now time to return to the facts of Richardson v. Belcher. What would the result be under German law? As German law stands today, the facts would likely be scrutinized under the right to property, equality, and legitimate expectations. Belcher would have been able to claim that since he had paid into the federal disability scheme, the government infringed his right to property when it changed the law to eliminate his disability benefits. He would have had a very good case that his right to equality was being infringed, by reducing only his federal disability cheque and not that of other categories of workers who were also receiving disability income from another source. Belcher would also have had a good case that his legitimate expectation in receiving benefits under the federal law had been impermissibly disappointed. The same goes for Fritz, in United States Railroad Retirement Board v. Fritz, the case on dual railway and social security pensions. Even the families and children receiving non-contributory public assistance in Dandridge v. Williams and Jefferson v. Hackney would have had strong constitutional claims—under dignity and the right to equality. The flimsy explanations given by Maryland and Texas for the discrimination between children in small and large families and between children and the elderly would be unlikely to pass constitutional muster. This American constitutional silence is not just conspicuous for social rights, but also for classic property rights and market rights. There is no equivalent of German equality and legitimate-expectations challenges to tax laws (classic property rights) and there is no equivalent of German occupational freedom, equality, and legitimate-expectations challenges to licensing schemes and professional regulation (market rights).

In the line of cases that stretch from Carolene Products to Richardson v. Belcher and beyond, material liberty has been given short shrift in American public law. As the comparison with German law draws out, procedural fairness is well developed but substantive fairness is not. This peculiarity of American public law has implications for comparative law theories on the common law tradition. The comparative perspective can also contribute to normative debates on the future direction of material rights in American law.

First, the common law tradition: The importance of procedural rights bears the unmistakable imprint of the common law tradition and the importance of adversarial contestation for notions of fairness there. Theories that map the world into the common law and civil law traditions generally identify procedure as one of the key elements that defines the two and marks the dividing line between them: adversarial versus inquisitorial procedure for finding the facts and coming to the right outcome in civil and criminal proceedings (Chase and Varano 2012; Damaška 1986; Langer 2014; Samuel 2012). Comparative law scholarship has typically relied on the operation of private law and criminal law to identify the distinctive procedural features of the two traditions. But the analysis in this chapter demonstrates that common law adversarialism and civil law inquisitorial process also extend into their respective systems of public law.

The most obvious way in which the pattern holds is the more direct role, as compared to American judicial review, of the judges sitting on German tax, administrative, and social courts in investigating the facts of administrative determinations and deciding the policy and the law.91 This chapter, however, has focused on a somewhat distinct form of adversarialism in the American law of the administrative state. In contrast with most other common law systems, the US has a highly developed tradition of supreme, constitutional law, which extends not just to the individualized determinations of the bureaucracy, but to the administrative regulations and statutory law that guide the bureaucracy.92 That constitutional law has developed a concept of fairness that relies almost exclusively on adversarial procedure: the tax, regulatory, and benefits programmes of the administrative state are fair if they allow for the adversarial contestation of individualized and generalized administrative determinations within the bureaucracy; and if they operate under statutory laws that have been enacted by the legislature, elected through the democratic process. But American constitutional law eschews substantive fairness, based on a robust, autonomous understanding of the protections to be afforded to liberty in a complex society and economy. The early twentieth-century politics at the origins of the American administrative state are rooted in the recoginition that liberty, in the face of industrialization and urbanization, is impossible without a more active role for government in society. But American constitutional law shirks from assessing whether that material liberty, promoted and burdened by the administrative state, is respected in the operation of tax, regulatory, and benefits programmes.

The way in which the common law’s penchant for adversarial process has permeated American public law is striking. At the same time, it is important not to reify legal traditions (Glenn 2014). The difference between Goldberg v. Kelly and the Richardson v. Belcher line of cases can be explained as much by the common law’s attachment to adversarialism as by the changing politics of the Supreme Court, which took a decidedly conservative turn in the early 1970s (Sunstein 2004). This appreciation of the contingency of the current shape of material rights in American law thus raises the second, normative point that I close with—should American public law afford greater constitutional protection for material liberty?

At this juncture in American constitutional history, there are at least three possibilities for the law of material liberty. One option is to stick with precedent and its emphasis on adversarial procedure and procedural fairness. In his famous Lochner dissent, Holmes argued that a more robust definition of liberty would play favourites among market and social actors and would undermine the constitution’s neutrality on economic matters.93 Yet, as has been observed in other contexts, even procedure that is, on its face, neutral can often require such extensive resources that it works to the advantage of only a select few (Cole 1999). The second possibility is to return to Lochner and to engage in more searching review of administrative schemes that burden the market rights that were recognized in the late nineteenth century as important for liberty. This doctrinal course of action has been advocated, with growing vigour, in conservative legal thought (Colby and Smith 2015). In view of the current Republican politics of judicial appointments this scenario is by no means far-fetched (Southworth 2018).

So far, however, the American debate has overlooked a third possibility—even-handed protection for all material rights. The availability and feasibility of this approach is vividly illustrated by this chapter’s consideration of German law. The post-New Deal cases Williamson v. Lee Optical, Flemming v. Nestor, Richardson v. Belcher, and Dandridge v. Williams were all decided using the minimal scrutiny standard for reviewing statutes that burden material rights. German constitutional law, however, shows that it is possible to give more serious consideration to material rights and to give even-handed consideration to such rights, including occupational freedom, employment-based social insurance, and certain types of public assistance necessary for dignity and liberty. Not only would such an approach be possible, but it comports with a longstanding American tradition of social citizenship, dating back to nineteenth-century Populists and Progressives (Forbath 2001). Such a jurisprudence of material liberty would also further certain elements of the progressive agenda that is currently emerging on the left. Regardless of the outcome, comparative law offers a fruitful springboard for considering how constitutional law can advance the material security that is essential to liberty in the ideology of both the left and the right of the American political spectrum.
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Chapter 47

The Common Real-Life Reference Point Methodology—Or

‘The Mcdonald’s Index’ for Comparative Administrative Law and Regulation


Yoav Dotan




Comparative administrative law seems to be in a state of disarray. While the interest of lawyers and academics in the field seems to be growing rapidly, there is hardly a legal field of research so lacking in clear theoretical foundations as well as established methodological conventions. Presumably, the ultimate aim of comparative assessment in law is to learn from other legal systems’ knowledge and experience, in order to better understand, and perhaps even act to improve, our own legal regime. The current state of affairs is that we are nowhere near accomplishing this objective. The field is clouded by serious conceptual, functional, and epistemological difficulties that seem to frustrate any attempt to develop comparative assessment into a rational, effective tool of academic research.

In this chapter, I review the conceptual and methodological difficulties in the field of comparative administrative law (CAL). I do this, however, not for the sake of description since most of those difficulties are well discussed in the literature. Rather, I seek to present a new and different conceptual and practical tool for the study of CAL. This suggested methodology is based on using a common real-life reference point such as McDonald’s branches, and testing the ways in which various legal regimes apply to them in each and every different legal system. By using a bottom-up empirical methodology of that kind, I argue, we shall be able to overcome most difficulties in current CAL research and move towards more systematic and analytical methods of comparison. In addition, this methodological tool would let us overcome the gaps between legal research in administrative law and the economic research of regulation.

The order of presentation is as follows: in Section 47.1 I present the various difficulties and fallacies of current CAL research. To demonstrate those difficulties, I use a specific example taken from Chilean public law. I discuss the troubling gaps between the legal research of administrative law and the meta-legal research of regulation. In this section, I also refer to some more advanced methods and tools in the field of both CAL and regulation. I discuss their advantages and limitations and conclude that they fall short of producing satisfactory methodological solutions. In Section 47.3 I present the proposed methodology and discuss its potential, as well as some constraints and problems that should be taken into account. I conclude by inviting the community of comparative public lawyers to join the project of mapping the field of CAL and developing a new common legal language that would enable us to benefit from comparative legal research.

47.1 The Problems with Comparative Administrative Law

The field of comparative law in general is notorious for suffering from severe conceptual, practical, epistemological, and methodological difficulties—which are particularly conspicuous in the field of public law. They face anyone who seeks to use comparative assessment in the field, and are well acknowledged by comparativists. As the following words by Bignami and Zarring describe:

In legal research that seeks to be global, defining an object of study has always been difficult. The reason is that since the beginnings of the modern nation state, the law has been viewed as the paradigmatic expression and the unique product of that nation state. In most places, even today, the law continues to be conceived, taught, and developed as the positivist law of the sovereign. It is difficult for the categories and concepts developed exclusively within the borders of one sovereign to travel, for intellectual or practical purposes, to the territory of another sovereign. This obstacle to comparative work has been especially significant in the domain of public law … Public law … applies to the collective institutions through which societies govern themselves, and these institutions are thought to reflect the distinctive historical and territorial context of individual nations. Because the purposes of public law and institutions have varied so greatly among nations, it has been more difficult to define the object of comparison for academic research and develop an expansive research agenda, especially with respect to the normative project of developing and improving law based on comparison [emphasis added].1

To this, one can add that—to the extent that the difficulties described above are at stake in constitutional law—they are even more acute in comparative administrative law. This is because in constitutional law one can at least identify some broad conceptual doctrines common to most modern democracies such as separation of powers, the rule of law, and electoral accountability that allows the comparatist to ‘take … a universalist tone emphasizing the broad similarity of constitutional challenges and functions across relatively open, rule-of-law polities’.2 Administrative law, on the other hand, is the body of law developed with relation to the daily life of the bureaucracies in different states, and is thus even more intertwined with the particular internal developments in each particular regime. Accordingly, it is much less susceptible to being conceptualized by such broad unified generalizations.

To demonstrate the difficulties in using comparativism as a rational and effective research tool, let us refer to a concrete example. Not very long ago, at the annual meeting of the Comparative Administrative Law Forum I was introduced to the system of ex ante legality checks on administrative decisions in Chile, known as the Toma de Raźon. The Toma is a mechanism of ex ante review performed by a special administrative agency (the Contraloŕia General de la Republica (CGR)). It is based on specific authorization in the Chilean constitution which imposes a profound review of the legality of most significant administrative actions by the CGR, before they come into force.3 It is considered to serve as a paramount pillar of the Chilean administrative law, and as the primary check on the legality of regulations.4

While the institution of the Toma exists in some other South American systems, its centrality and importance as the primary mechanism for checking the legality of administrative action is probably unique to Chile.5 For administrative lawyers who are unfamiliar with Chilean administrative law, it is certainly intriguing. But can we use this institution of the Toma as a basis for effective comparative analysis? In other words, can we use the concept and practice of this institution as a source of inspiration for reconsidering other ex ante mechanisms of control in different systems? Can we, for example, systematically compare the Toma to the informal system of ex ante legality checks on regulations developed by the Conseil d’Etat in France or the Attorney-General in Israel?6 Or can we compare it to the mechanism of ex ante control of regulations conducted by the Parliamentary Commission in the UK?7 It is clear at the outset, and even before we embark on such an endeavour, that we are confronting a whole set of enormous difficulties. Let us now specify some of them.

47.1.1 Informational Gaps

The first and most obvious set of difficulties facing a comparative analysis are the lack of knowledge about the foreign legal system, and the need to acquire information. If we aim to use the Toma as the object of a comparative comparison, we must acquire ample information about the Chilean legal system. Leaving aside technical (though far from negligible) issues such as language, and control of legal sources and databases in the foreign system, one should bear in mind that the information one needs to seek in such a system is far broader than the specific issue at stake. That is, it is not enough for us to conduct a thorough investigation on the institution of the Toma itself. Rather, we need comprehensive information about related issues in Chilean public law. This is because if we want to truly understand the actual function of the Toma within the system of controls of administrative powers in Chilean law we must investigate the legal environment within which it operates. In other words, we need to acquire extensive knowledge about many issues; for example, the different types of administrative measures and the processes by which decisions are made on the original level, knowledge about other mechanisms for reviewing administrative power (both ex ante and ex post measures, and including judicial review), and so forth. Needless to say, these kinds of difficulties in themselves constitute significant challenges for the foreign researcher. They are, however, further aggravated by the fact that comparative administrative law as it stands today does not provide us with any systematic, accessible, and reliable sources or databases regarding different systems of law. Indeed, one can find only limited comparative sources about public law, such as those regarding all the texts of constitutions across the world, or some periodical ‘reports’ regarding the state of affairs in some countries.8 However, unlike the situation in the field of comparative economics, for example, there are no comprehensive databases or indexes that contain wide-ranging and easily accessible comparative information on different legal systems.9

47.1.2 Epistemological Gaps

Even if we had full access to unlimited sources of data on the foreign law (or laws) at stake, still, it is argued, we could not establish true knowledge of it due to our own epistemological constraints. Those epistemological difficulties stem from the fact that when we examine foreign law, our perspectives tend to be shaped by the legal and epistemological categories of our own system. Accordingly, theorists in the field argue that ‘we tend to ask questions posed by our own system’,10 and that ‘researchers may consciously or unconsciously seek out precisely those observations that fit their theory’.11 Comparativists, in this line of thinking, are inevitably ‘trapped’ in their own legal-epistemological framework when they come to study a foreign legal system, and hence tend to force their own pre-shaped legal perspectives on the foreign law in a way that distorts and prevent a ‘true’ understanding of it.12 For some theorists, like Pierre Legrand, these epistemological gaps constitute insurmountable obstacles that constantly preclude any ability for genuine comprehension in comparative analysis.13

If we return to the example of an analysis of the Chilean Toma as conducted by an American or Israeli lawyer, the epistemological barriers are conspicuous. Unlike the US or Israel, the Chilean legal system is not a common law system, but rather a South American legal regime which is primarily influenced by the European continental tradition.14 This means that basic jurisprudential categories which common law lawyers use, like ‘precedent’ or ‘common law’, may be unknown to the Chilean lawyer; fundamental legal terms such as ‘court’, ‘judge’, or ‘judicial review’ may receive meanings very different from those in common law jurisdictions.15 In fact, even the distinction between ‘public’ and ‘private’ law differs in common law systems (such as that of the UK) and in continental systems (such as that of France),16 and so is the distinction between what is considered ‘law’ and what is considered to be ‘facts’ in legal analysis.17 These difficulties are further exacerbated by the fact that the epistemological gap between the ‘law in the books’ and the ‘law in action’ tend to be dissimilar in different systems of law (I revert to this point later).18 The Toma is thus an aspect of an entire legal structure which is fundamentally alien to a US or Israeli lawyer. Some theorists, such as Legrand and Bertholet, argue that the only way for the comparativist to overcome these epistemological problems (if at all) is to engage in a deep hermeneutical analysis of the foreign law, by which the theorist conducts a ‘deconstruction’ of both the foreign law and her own into some basic legal categories that would enable deep understanding of the similarities and differences between the compared systems.19 Such an abstract, complicated exercise, however, while seemingly tempting from the purely intellectual point of view, is in most cases hardly feasible for lawyers and legal researchers alike—let alone where the subject of comparison comprises more than two systems.20

47.1.3 The Gap Between the Law in the Book and the Law in Action

The methodological difficulties previously described are further intensified by the well-known gap between formal law and law in action. Assuming that legal comparativism is essentially a branch of social sciences, which seeks to better understand how different legal regimes operate and what they achieve, the comparativist’s ultimate aim is to find out ‘what is really going on’ (in system X or Y). This means that, in the case of Chile, we seek to study not only the formal legal rules (i.e. the text of the constitutions, the different statutes or regulations, and court decisions), but also how they operate in reality.21 We need to acquire information about the political, social, and economic environment in which the legal rules operate, and to investigate those rules’ bottom-line effects and implications.22 Given the informational and epistemological gaps described here, it seems that the task facing the comparativist is even more demanding. It also appears that, in general, current methodology in comparative public law is ill-equipped for the purpose (see the next section).

The gap between formal law and real-life consequences in CAL is accentuated by another characteristic of most research in the field. Studies in CAL tend to focus on some ‘major’ themes in each of the compared systems, such as the way in which rule-making is performed, or the grounds for judicial review, etc. That is, they usually take a ‘top-down’ look at legal systems and hence concentrate on the ‘big picture’ in such systems.23 One consequence of such an approach is that it is subjected to all the epistemological constraints described previously, since general themes in any legal system tend to reflect the special ‘inner perceptions’ of that system (e.g. if a researcher studies ‘rule-making’ from the perspectives of US law, she is likely to be influenced by the US distinction between rule-making and adjudication, and by the notion of notice-and-comments requirements, etc.). Another effect of that ‘top-down’ methodology is that it tends to distance the researcher from looking at the bottom-line results of administrative regimes. This is because examining real-life outcomes of legal rules and processes usually requires a focus on a particular application of the law.

47.1.4 Methodological Gaps

The above described need of comparativsts to probe into the practical impact of legal arrangements accentuates another serious deficiency in comparative law in general and in comparative administrative law in particular. It is the lack of developed research methodologies that comply with the standards of modern legal research. This point is well taken by Ran Hirschl in his seminal article from 2005.24 He indicates the lack of attention paid by most studies in comparative public law to the basic methodological requirements accepted by social scientists. He also argues that even the more sophisticated works in the field fall short of corresponding to ‘basic methodological principles of controlled comparison, research design, and case selection’.25 The classic example of such research design is, of course, the controlled experiment where the researchers divide subjects into two (or more) randomly assigned groups and then perform a manipulation on the research group, but not on the control group. If they find statistically significant differences between the behaviour (or reactions) of the two groups (in accordance with the research hypothesis), they can infer that there is a causal link between the manipulation and the subjects’ reaction. The principal challenge in any such research design is to effectively isolate and control for a variety of factors that could influence the outcome (‘the dependent variable’ in the social science jargon), other than the factor that is the subject of the research design (independent factor). As Hirschl rightly observes, hardly any comparative public law research comes even close to meeting those scientific standards (and in fact it seems that most comparativists are not even aware of them or, in any case, do not refer to such standards as applicable to their work).26 Take for example Tom Ginsburg’s study on the rise of judicial review in East Asia, which is certainly one of the most nuanced and sophisticated works undertaken in recent years in the field of comparative public law.27 Ginsburg studies and compares the development of constitutional review in three systems, those of Taiwan, Korea, and Mongolia. He points to the many political, social, and cultural similarities between the three regimes, and shows that a strong and relatively independent constitutional court has emerged only in Korea, but not in Taiwan and Mongolia. He relates the difference in outcomes to the fact that whereas the process of establishing judicial review in Taiwan and Mongolia took place under the rule of a dominant political party, in Korea the process occurred during a period of political instability. While Ginsburg’s work points to the possibility or likelihood of a causal link between the lack of a one-party political dominance and the creation of independent judicial review, it falls short of establishing this claim according to scientific standards because (among other things) there are still various other factors that may have affected the results but were not duly controlled by the research design. If one seeks to apply this analytical framework to our case of the Chilean Toma, the challenge of comparative analysis would be to try and connect that institution’s existence to some real-life outcomes in the Chilean administrative systems, such as the speed (or lack of it) of decision-making, the quality of the regulative process, the intensity of judicial review, and so forth. Needless to say, such an aim seems far from feasible in the methodological frameworks currently used in comparative studies.28

47.1.5 The Gap Between Administrative Law and Regulation

The previous discussion of the gap between law in the books and law in action, as well as the lack of reference to empirical methodologies, is linked to another problem in comparative administrative law: the gap between the study of ‘law’ and the study of ‘regulation’. This is an issue of major importance, albeit highly neglected in the literature. While that gap is not unique to the study of comparative administrative law, it seems particularly acute in this field.

Administrative law and regulation are two closely intertwined social phenomena. Regulation is a general name for all sorts of techniques that the state utilizes to affect human behaviour.29 While laws, regulations, and other legal vehicles are not the sole regulative techniques, almost all such techniques involve some kind of legal framework.30 This legal framework is almost always in the ambit of administrative law or, at the very least, within the ambit of closely related legal fields.31 Since regulation requires the application of administrative-legal tools, it is clear that the study of regulation and of administrative law are closely intertwined. Nonetheless, while there is an enormous body of academic literature that deals with each phenomenon, the literature in each field largely ignores its counterpart. This is particularly true in the case of comparative administrative law and comparative regulation. The literature in comparative law has been written almost exclusively by lawyers. The literature on comparative regulation is produced mainly by economists and public policy experts. Both sides seem to largely ignore each other. Thus, for example Ralf Michaels complains that while ‘doing business reports’ which contain comprehensive comparative assessments of various economic factors in many countries, are directly relevant to some major questions in comparative law (such as the validation of ‘the legal origins theory’),32 comparative lawyers completely ignore them.33

It seems that even if one does not tend to assume the viability of empirical research methods for comparative law, the above detachment of comparative legal research from the economic study of regulations cannot be understood, let alone justified. Since administrative law deals, in essence, with the legal techniques of regulation, the success of regulative regimes should count as one of the principal aims of administrative law or, at the very least, as among its objects of interest. If economists who study regulations are the ‘architects’ of regulative regimes, administrative lawyers are the engineers of the same legal structures. And, in any case, these two communities should be able to speak intimately to each other. This observation calls, of course, for the development of research tools that would serve both communities, or for adapting the tools that each community uses, for the benefit of the other. In this respect it is noteworthy that economists who study regulation have developed quite sophisticated tools which compare and rank different regulative regimes in several countries through reference to their bottom-line, real-life impact. Usually, those tools—such as the ‘doing business reports’ and the Cambridge—Law, Finance & Regulation Index—do not refer directly to factors studied by administrative lawyers (such as administrative procedures, etc.) but are certainly a source of inspiration for legal scholars in the field (and I enlarge on this in Section 47.3).34

47.2 Interim Conclusion: The Tower of Babel of Comparative Administrative Law

In the previous sections, I discussed the fundamental shortcomings and pitfalls of comparative research in the field of administrative law. It seems that we administrative lawyers are like inhabitants of one tall building, each in her own (national) ‘apartment’. Each of us can try to look into (at least some) of (perhaps the closest) other apartments, but we never actually walk into and examine them ‘from the inside’. Each of us is looking into the other’s apartment only through the ‘windows’ of its own system, and those windows provide us with a partial, and thus inevitably distorted, picture of the reality outside our own territory.

Is there a way out? In the following section, I examine some of the existing solutions and then present a new and different tool for comparison.

47.3 The Common Real-Life Reference Point Methodology

Thus far, I have described the many methodological shortcomings and pitfalls of current comparative administrative law. I did not do this, however, for the sake of description, since most of these drawbacks are well discussed and documented by the literature in the field. Rather, I would like to offer a new and different way for coping with these methodological difficulties. It is based on the idea that we can use some common real-life reference point which all the different legal systems refer to as a powerful tool for the effective comparison of both administrative law and regulative systems. In the following sections I present the main pillars of this idea and explain how and to what extent it can effectively answer the various methodological gaps above described. Following that, I also refer to some limitations of this solution and some of the new methodological challenges it entails.

47.3.1 The Basic Idea

The basic idea presented here is that instead of doing comparative law by taking one abstract general concept in one system and comparing it to its counterpart in another, we should use a common, real-life, existing reference point to which all (or at least many) different systems currently apply. We should begin the comparative assessment by testing how each system refers to and regulates that common reference point. In the world of open borders and global business relations we find many such reference points. There are many business corporations (and, probably also some non-profit organizations) which conduct the same type of activities in many different legal jurisdictions. Likewise, there are various issues and problems that many legal systems face and need to cope with at the same period. Looking at how different systems regulate the same type of business or cope with the same type of problem may provide us with an effective reference point to compare these systems.

One example for the potential use of this methodology is the regulation of McDonald’s activities around the globe. McDonald’s run their operations in 122 different countries around the world, and do exactly the same thing in all of them.35 This means that, as I write these lines, there are 122 different legal systems (not counting local, regional, and state systems in federal jurisdictions, such as the fifty members of the union in the US) that regulate exactly the same business activities conducted by McDonald’s. The (almost)36 total similarity in McDonald’s activities can serve as a perfect ‘natural’ setting for comparing the different legal and regulative regimes that apply to them, since any difference in either the legal regimes or in their operational and economic consequences should be related exclusively to the legal factors and not to any other ‘mediating’ factors. McDonald’s also seems perfect for creating a comprehensive setting for comparison for administrative law research since it is the type of business that tends to be heavily regulated. Presumably, in any venue they operate there is a thick regulative regime that applies to their activities, such as food health and safety regulations, environmental and costumer protection laws, zoning and planning, fire regulations, labour protection rules, and so forth. Each of these regulative regimes in each country is (presumably) different from its counterparts in many respects: the ways in which it is created (legislative and rule-making procedures), how it is applied and enforced (licensing, periodic inspections, etc.), and its regulative impact (in terms of time, legal fees, etc.). All these different regimes, however, apply to the same factual setting, which can provide a useful platform for effective cross-country comparison.37

Another potential example for the use of common real-life reference point is the way by which different legal systems regulate the issue of vaccinations for children. Due to their undoubted medical importance, the use of vaccinations against dangerous diseases is commonplace almost everywhere. The question of the power of the state to enforce a compulsory duty of vaccination against individuals who refuse to get vaccinated, or vaccinate their children, has been subject to legal discussions and litigation ever since vaccinations were invented in the nineteenth century.38 In recent years, however, the issue became conspicuous again as with the growing popularity of the anti-vaccination movement (mainly due to widely disseminated and misleading characterizations of the risks of vaccines).39 Since the dilemmas associated with compulsory vaccination are, generally speaking, similar across different jurisdictions, and so is the need to regulate the field, the way by which different legal regimes treat the issue can serve as a common real-life reference point for comparison of different legal systems. Questions related to the topic are (among others) who is the regulator? What are the regulative measures taken by the state? How are the regulations formed? What are the institutions in charge of reviewing their legality and constitutionality? How does the legal system sort out the tensions between state interest and fundamental rights? How would different controversies regarding enforcement be disposed and by what forums and procedures?40 Looking at how different legal systems answer each of these questions, can provide us with important accurate information as how each administrative law system works, and solid objective basis for comparison of the relevant systems.

47.3.2 How Would It Work?

So far, I have presented the general idea in abstract terms.41 How should we proceed to make use of this abstract idea? Admittedly, at this early stage of the research I can only present some general directions in which we can proceed and develop it. More concrete working methods should be developed after the first stages of the actual work begins, and through ‘trial and error’.

The first stage of such an analysis should be performing an initial mapping of different regulative regimes that apply to McDonald’s in different countries (it appears better to start with countries that are likely to be the object of comparison at later stages though ideally we should seek to do this for many countries as possible). For this purpose, one needs to choose a couple of specific regulative regimes (say, business licensing, and food health and safety regulations) in each jurisdiction and study the way in which they are applied to the local McDonald’s branches. For example, if the aim is to compare the systems of the US, Israel, and Chile, one should begin by looking at regulations that regulate food health and safety and business licensing in these countries. Note that the proposed analysis does not refer to the study of those regulations ‘in abstract’ but rather we should focus on them only as applied in the case of the relevant, specific, McDonald’s branches. In the course of such an analysis we can look at questions such as: what are the relevant regulations? By which procedures were they were made, and by what agencies? What are the principal requirements they impose? How are they enforced? and so forth. The analysis can also refer to some real-life, empirical factors such as, how long does it take to obtain a business licence for the relevant McDonald’s branch? Which administrative and legal processes are involved? What are the legal and administrative fees that the applicant incurs? And so forth.

It should be noted that I refer to this stage of the analysis as a ‘general mapping’ stage since I consider the possibility that this general mapping should be conducted even before any concrete research question has been developed. Ideally, if mapping is performed for many different regulative regimes, it can provide a basic database (similar to existing economic databases), that would be useful for researchers when they begin a specific project with concrete specific research questions. Of course, such a general database may not be sufficiently comprehensive and accurate for any given specific project. Accordingly, one may need to broaden the investigation into other legal and regulative factors, to be included in a specific comparative project. The more comprehensive and detailed the initial database is, the easier it would be to use it at more advanced stages to reach nuanced and concrete inferences regarding specific questions in comparative law.42

47.3.3 Potential Advantages

To underscore the proposed method’s potential advantages, let us review how it will deal with each and every one of the gaps and failures discussed in the first part. First, the existence of a comprehensive database containing detailed description and data of an array of regulative aspects in all relevant jurisdictions may provide vital information to assist any comparative examination involving each system. Moreover, such information would be provided by reference to a unified, acknowledged platform which, by itself, would be well known to any researcher in the field. Whether one wishes to directly use the ‘raw’ materials in such a database for a certain kind of comparative analysis, or whether its data would serve as a background for a study into more nuanced or specific aspects of some systems, it would certainly contribute to the solution of the severe informational gaps in CAL. Certainly, the proposed database would not close all informational gaps (see Section 47.3.4) but it would significantly contribute to reducing them.

Secondly, another important aspect of such a method is that some real-life, objective criteria are used to gather and organize the information. Using the McDonald’s phenomenon as its organizing principle would provide answers to most epistemological problems that CAL research is currently experiencing.43 This is because the principles that would provide the basis for organizing the information are not some general abstract legal concepts created by one system of law, but the real-life legal necessities of the unified regulated object (i.e. the business activity of McDonald’s branches).

Thirdly, the use of the proposed method would significantly move CAL research ahead on the methodological level. The two principal shortcomings of most existing CAL studies are case selection and the lack of an organized research framework, that would allow controlling for the different variables and enable causal inferences on the basis of empirical data.44 The proposed research method seems to provide a perfect solution for the first problem, plus some valuable tools with which to work towards solving the second one. The problem of case selection seems to be completely solved since any reference to foreign systems is made within the established framework of McDonald’s regulative activities.45 Indeed, the very choice of McDonald’s as the basis for the platform may bring about some other types of case selection problems, but those are significantly milder than the former and can sorted out with relative ease (see Section 47.3.4.2). An established detailed database containing ample empirical data which is organized on this basis can also provide a fundamental framework for advanced empirical data. I do not contend that concrete empirical inferences would be immediately established on the basis of such a database, but it should certainly advance researchers in any attempt to conduct such research, for it would enable us to control for many and various factors for each and every legal system.

Last but not least, the proposed method enjoys firm advantages over current research methods in CAL, since it would account not only for formal legal rules but also for the actual impact of such legal vehicles. Hence, it would properly connect the study of CAL with the study of regulation. This is because the proposed analysis is based on the ‘bottom-up’ method of studying legal phenomenon from the specific to the general. The factors included in such an investigation refer to the real-life regulative impact of legal norms on the specific case of McDonald’s branches across the world: it thus seems to enjoy a significant advantage over existing research methods.

In this respect, the suggested methodology is comparable to existing methodologies in comparative studies by economists.46 Such works often compare large numbers of national systems on the basis of how they treat a ‘typical simple case’ such as the collection of standard debt, or the registration of a corporation.47 These studies do test some legal factors, such as typical procedures in case of insolvency, etc. as part of the relevant variables likely to affect economic results.48 They do so, however, without the precision that legal research requires. In addition, those studies conduct cross-country comparisons on the basis of some abstract questions included in questionnaires administered to experts and practitioners in each country. Such methodology may be suitable for the comparison of simple legal factors in private law, which presumably bears much similarity in various legal systems (such as procedures for simple debt collections). It seems, however, much less suitable when one seeks to compare complicated administrative law systems which are designed very differently one from the other. In contrast, the proposed methodology focuses on the real-life case of McDonald’s branches and, accordingly, allows researchers to study more complicated legal variables on the basis of actual real-life facts, independent of abstract, hypothetical evaluations of experts.

47.3.4 Concerns and Constraints

With all its potential advantages, the proposed research method is, of course, not devoid of constraints, and some concerns need to be addressed even at this preliminary stage of the research. I now refer to three main points in this respect.
47.3.4.1 Functionalism and over-specificity

One potential criticism of the current proposal is that it espouses a ‘functional’ and perhaps ‘simplistic’ methodology of foreign systems of law in a way that precludes a ‘true’ and ‘thorough’ understanding of them. It does not meet—according to this line of thinking—the requirements of ‘deep’ hermeneutic comparative investigation.49 Admittedly, the proposed research method is ‘functionalist’ in the sense that the ultimate aim of the comparative assessment is to enable the researcher to understand ‘how things work’ in a given legal system, rather than to provide some deep philosophical understanding regarding the historical, ideological, or cultural underpinnings of any specific system. And, indeed, any massive, country-wide comparative endeavour requires some kind of reduction into simple, easily accessible, and comparable factors, and as such, the loss of some dimensions of depth seems inevitable. This, however, does not make such cross-countries comparison redundant. Hence, my answer to Legrand’s epistemological observation that a ‘true’ understanding of the foreign law is ‘impossible’—is ontological. Even if such an analysis is theoretically ‘impossible’—it is actually carried out, every day, by McDonald’s and other multinational players. It is therefore our duty as social scientists to study, analyse, and discuss it by using our best available tools.

More troubling, for my part, is the concern that the tool I propose is over-specific, in a way that could unduly constrain the field of comparative research. Since my focus is on the individual, law-level aspects of administrative activities in each state, arguably the McDonald’s Index would not be beneficial for someone wishing to learn about ‘major’ questions in such systems. How, for example, (so goes the argument) would information on health inspections or business licensing of McDonald’s branches help us learn about rule-making procedures in the US and Japan, or about the role of the Toma in Chilean public law?

My answer to this concern is two-fold. First, I contend that we can better understand rule-making procedures on the federal level in the US or in Japan or with regard to the Toma by using the proposed method. Indeed, I suggest that a well-designed study based on the proposed framework could significantly improve our understanding of such questions. For example, according to the literature, the CGR in Chile conducts Toma de Raźon proceedings in around 250,000 cases per year. It would be enlightening to learn to which of the regulations and procedures related to McDonald’s activity is the Toma applicable or relevant? For example, was the Toma applied to the health and safety regulations which control McDonald’s activity when they were created? Or was it applied to the initial licensing application when McDonald’s began its operations in Chile? And so forth. If we knew the answers to these questions, maybe we wouldn’t have a full understanding of the institution of the Toma, but at the very least we could cognitively ‘locate’ and refer it to an existing conceptual framework which is known to us and based on existing, objective, practical, and measurable informational factors.

Secondly, even if one assumes that for certain comparative questions the Macdonald’s Index would have no direct relevance (e.g. if one assumes that the Toma proceedings are irrelevant to most or even all the regulative arrays applicable to McDonald’s activities in Chile), still, it does not mean that the Index bears no importance for such research endeavours.50 At the very least the index can provide us with some general, basic, and objective data regarding the Chilean system at large: its basic structure, the overall efficacy of its regulative regime, etc. Such information can serve as important background for more specific legal studies on these systems, much as the basic economic indices (of GDP per capita and life expectancy indexes) serve for social science studies. In addition, the methodology here presented may be applied also the more general questions regarding regulative processes in different states (as the vaccinations example above discussed demonstrates).51
47.3.4.2 Selection bias

A different set of constraints derives from the way by which the reference point for the comparative analysis is chosen. The research method proposed here minimizes selection bias problems as we currently encounter them in CAL, but creates a new one. To continue the McDonald’s example, arguably, McDonald’s may not be the typical, common subject of local or national regulation in various systems. This is because McDonald’s, as a powerful international corporation may not always be subject to the same regulative requirements as other fast food providers in a given country, or it may enjoy better access to regulators, etc. Likewise, McDonald’s may have developed some internal self-regulations that do not apply to other local providers, etc. While this is a valid concern, it seems possible to resolve it by complementing the analysis by adding a control group, i.e. to compare the regulative regime that applies to McDonald’s to the regime that applies to other similar local businesses that do not belong to any international food chain.

47.4 Conclusion

In this chapter, I have argued that many of the methodological difficulties of current research in comparative administrative law can be dealt with if we change the focus of the research. Instead focusing on broad, abstract legal themes, we should begin the comparison by concentrating on the way in which each system deals with specific, real-life cases. Such bottom-up, empirical investigation is admittedly resource demanding and its content should be further developed in future research. It also carries, however, the potential of closing some major methodological gaps that characterize current research in comparative administrative law. It should enable us to start developing a new common language for comparative administrative law.
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48 See e.g. La Porta et al, n. 34.

49 See e.g. Samuel, n. 13, 62–4; Palmer, n. 12, 279–81 (and ibid, near fn. 59).

50 Note the very fact that the Toma does not apply to any of the regulative procedures and actions related to McDonald’s is, in itself, a potentially significant revelation on the question of its real function in the Chilean legal system.

51 See n. 40.









Chapter 48

Imagining Theoretical Frameworks


Herwig Ch Hofmann




This chapter outlines some basic approaches to identifying frameworks of comparative research. Identifying the framework of comparison is an essential element of conducting comparative legal research. A framework of comparison defines which kind of law should be compared, to which end, and serving which objective (Kischel 2015, 97). This chapter argues, first, that establishing comparative frameworks is a task ubiquitous to legal methodology. The framework is the decisive factor identifying the comparators and allowing assessment of similarities and differences. The framework allows identification of what to compare, how many commonalities the comparators have to start with, and how ‘foreign’ the two elements subject to comparison may be, so as to facilitate meaningful comparison (Frankenberg 2016, ix–xii). Section 48.1 of this chapter shows how comparative frameworks are flexible in serving the objectives defined by comparative scholars. They are central to defining the methodology of comparison. A framework can, therefore, be used to identify comparisons between legal systems as well as within them, on one level of regulation or between multi-level regulatory approaches, between various language groups or within one, between various generally applicable norms or between various policy-specific provisions.

This fluid feature of the framework of comparison and the relatively ubiquitous nature of the comparative method is the backdrop to the further discussions in Sections 48.2 to 48.4 of this chapter. These describe and critically review three major categories of comparative frameworks identified by the objectives of the comparative approach: law as ‘category’, ‘source’, and ‘variable’. Section 48.2 on law as ‘category’ addresses comparative frameworks that seek to simplify legal differences by means of establishing classifications of legal systems and approaches. By contrast, the objective of using comparative law as a ‘source’ of law—the focus of Section 48. 3—requires quite a different framework and methodology. This section discusses this approach by reference to the development of European Union (EU) administrative law as an example of contemporary legal developments. The third framework (Section 48.4), is identified with law as a ‘variable’ in comparative studies. This model is used especially when law is looked at through a trans-disciplinary lens.

48.1 Ubiquitous Comparisons

The comparative method is not specific to cross-systemic comparative law. It is, in fact, inherent in the very nature of legal methodologies, each establishing their specific framework for undertaking the relevant comparison. Several mundane examples serve to illustrate this: In matters of equality and non-discrimination, lawyers, for example, habitually compare whether two situations are sufficiently alike to require equal treatment. They will then continue to distinguish whether factors proposed to justify differential treatment establish sufficiently differentiable conditions. When deciding whether to apply a norm by means of analogy, lawyers will identify whether an approach chosen in one policy area is applicable in another. The approach is to first identify regulatory gaps by comparison to situations of fully-fledged regulation. These gaps will be filled by concepts arising from an analysis of the transferability of solutions from one policy area to another. The comparative method is also widely applied in multilingual legal systems such as, for example, Belgium, Switzerland, Canada, and the EU—to name just a few—which require the interpretation of legal provisions by comparing different language versions thereof. In various languages, terminology has different connotations and contextual meanings thus requiring a comparative approach to interpretation of law.

In fact, the very basic approach of subsuming the facts of a situation under the requirements of legal norms will generally entail some comparative work, first by determining which set of norms are best suited to be applied to a situation, in case of several possible contenders, and then by allocating factual situations to normative requirements following their interpretation. Importantly, such comparisons have not only a dimension of applying the abstract norm to concrete facts, but there is also the dimension of time. ‘The past is a foreign country; they do things differently there’ (Hartley 1953, 1) is an adage from the opening lines of a well-known novel but is also well-adapted to spurring a critical approach to normative claims. These generally need to be interpreted and applied in a particular legal system to different legal and societal contexts than those prevailing at the time of the origin of the norm.

The routine nature of the comparative method in law thus results in the fact that the formulation of a comparative framework can require work within or beyond a single legal system, within or beyond a single regulatory policy area, within or beyond a single language or group of languages, within one level of regulation or between them (sub-national, national, supranational, transnational, or international).1

Accordingly, a comparative framework can be defined both narrowly and broadly. A narrow framework examines specific legal questions within legal systems or sub-elements thereof; a broader framework, by contrast, can deal with comparative questions that span across legal systems, levels of regulation, or policy areas. Each individual comparative framework will therefore be established somewhere along a spectrum of possibilities of comparing matters within a legal system, or within a single policy area regulated on a national and transnational level, as well as between legal systems of different countries or between regulatory approaches on different levels of regulation—sub-national, national, or transnational. This spectrum-nature of establishing comparative frameworks to solve legal questions within and across legal systems arises from the fact that the comparative approach is ubiquitous in legal methodology. Therefore, the boundaries between narrow cases of identifying comparative frameworks in order to solve legal questions, on one hand, and broader cases of cross-border comparisons, as one might call them, on the other hand, can be quite fluid. The definition of any task of comparative research, from the more mundane tasks of legal research to the conduct of a comparative exercise that reaches out across boundaries of legal systems, policy areas, or disciplinary boundaries, is thus a question of the definition of the framework of the comparative research. The framework of research, or in other words, the perspective taken on the material to be compared, depends on the objective to be pursued with the research question.

48.2 Law as Category

In the past, cross-systemic comparative studies have often included large systematization projects in the form of taxonomies of legal systems or ‘families’. In Europe, the concept of using comparative law for classification was advocated during the enlightenment-era by thinkers such as Leibniz, who suggested a classification of legal families to present law as a ‘project for all nations, countries and times’ (Leibniz 1667, ch. 7). During the twentieth century, a series of prominent comparatists worked on the most common classifications of families of law in the service of a largely prescriptive mission (Bignami 2016, 31). Their key indicators of differentiation—in other words, the identification of the framework around which differences are identified and explained—were chosen mostly with a focus on private law and civil procedure (e.g. David 1964; Zweigert and Kötz 1996). The reason for the disregard of public law, and more specifically administrative law, was that these fields of law were often regarded, at the time, as too state-centred to be subjected to meaningful comparison, despite the fact that interest in comparative administrative law reaches back to the early nineteenth century (Huber 2014, 6). This initial interest was, however, suppressed by the emergence of more state-centred, positivist approaches in the late nineteenth century and first half of the twentieth century—exactly the formative years of many of the big comparative model-building exercises known and cited today. Accordingly, the explanatory value for the field of public law including administrative law, of the model-building undertaken by the creation of legal families as they are described in private law, remains contested.

Establishing a framework for creating some sort of taxonomy of systems of law requires the identification of meaningful factors differentiating between systems, which allow for generalized distinctions. Such factors will need to be identified on the basis of a certain commonality between legal systems relevant for the research question, and must have sufficiently identifiable explanatory value in relation to differences or commonalities with other elements of the legal system not directly addressed by the research question itself. Whether the factors meaningful for one field of law, such as contract law or the law of obligations, are meaningful in another area, such as public law or administrative law more specifically, is not at first sight obvious. Importing classifications of legal systems, such as the distinction between ‘common law’ and ‘civil law’ countries, thus needs to be reviewed for the pertinence of the factors used to define the framework for classification.

48.2.1 Difficult Legal Families

For instance, applying typical private-law based classifications such as the common law/civil law divide to administrative law shows that there are quite possibly as many differences between countries classified as common law and or as civil law as meaningful commonalities between them. In fact, it is hard to see which fault-lines might be explicable by the categorization of common law and civil law—a distinction that historically was largely developed from the perspective of a private law research framework.

Within ‘common law’ countries, for example, the UK stands out as a country following mainly unwritten constitutional traditions instead of having a written constitution. The US, on the other hand, has one of the preeminent modern constitutions of this world, and the only surviving constitution dating back to the age of Enlightenment. The US Supreme Court has developed a long-standing tradition of reviewing legislation against constitutional standards, an approach not shared by all common law countries including the UK. And whilst the UK—coincidentally like France before the introduction of legislation in 2015—was one of the last holdouts in the EU without codified administrative procedures, the US has developed a very particular model in the Administrative Procedure Act (APA) of 1946. Further, whilst the US constitution is based on highly pluralistic and individualistic approaches, the Irish constitution is a model of a constitution with social rights. The US, Canada, and Australia are highly developed federal structures, while the UK was, until devolution at the end of the twentieth century, a unitary system, as are smaller common law countries such as Ireland and New Zealand. Countries within the common law family differ widely in their internal organization and in the power dynamics between the executive and the legislative branches of power, some having presidential and others parliamentary (and mixed) systems of government.

Equally, there are significant differences between systems within the countries labelled as being within the ‘civil law’ tradition. They have quite different constitutional structures, approaches to the nature of individual rights, the role of procedural provisions, judicial review, and the structural organization of agencies. For example, France is a highly unitary country and takes a developed approach to integrating overseas territories. Its system of government is a presidential system with parliamentary elements. These elements make it distinctively different from, for example, Germany, which has a multi-level federal structure and a parliamentary system of government. Differences in approaches reach all the way down to fundamental distinctions regarding what falls within public law versus what is in the realm of private law; and such distinctions reflect different understandings of the relationship between the state and the individual. For instance, are public contracts a special category separate from ordinary contracts or not? Or is state liability treated fundamentally differently from civil liability? In France, for example, public liability is one of the matters frequently adjudicated by administrative courts, whilst, for example, in Germany, Italy, and Belgium, matters of state liability are matters to be dealt with by the ordinary civil courts according to private law principles, subject to certain modifications based on public law ideas. The French constitution confers on the executive autonomous regulatory powers whereas in Germany—as coincidentally in the UK—in principle the executive can only act on the basis of an explicit delegation of power by Parliament. The EU, on the other hand, is a mixed system in this respect, using elements of both approaches.

Therefore, using traditional factors for the classification of countries in ‘grandes systèmes juridiques’ (e.g. David 1964) needs to be re-evaluated against specific research frameworks and individual issues. Using generalized classifications largely based on past, private-law centred research, may give rise to dangerously false positives about family-of-law-based similarities in comparative administrative law. Since the fault-lines of meaningful distinctions in administrative law appear to run all over the map of traditionally drawn boundaries, the relevance of ‘legal family’-based research frameworks in comparative administrative law requires using the legal family classifications of the past as no more than one of many possible explanatory hypotheses. Families can be difficult at times, even legal families.

48.2.2 Law as a Dynamic Social Construct

Additional caution is required because public law and administrative law may change considerably over time. The creation of a research framework based on old schematic classifications might not be capable of sufficiently capturing such changes. In the design of a research framework for comparative work, one should avoid claims of historic universality of classifications. Developments in public law are shifting. This can be illustrated by the juxtaposition of two famous quotes from the German debates of the twentieth century, admittedly a period of considerable constitutional unrest. After the First World War, Otto Mayer famously quipped that while ‘constitutional law changes, administrative law perseveres’ (‘Verfassungsrecht vergeht, Verwaltungsrecht besteht’, Mayer 1924).2 On the other hand, following the constitutional changes in the wake of the Second World War, Fritz Werner coined the well-known headline of ‘administrative law as the concretisation of constitutional provisions’ (‘Verwaltungsrecht als konkretisiertes Verfassungsrecht’, Werner 1959) reflecting on the changing understanding of the relation of fundamental rights and constitutional obligations with administrative law. Classifications therefore need to be carefully analysed for their temporal dimension since classifications are often historic snap-shots. Each comparator, or central factor around which the specific classification is organized, needs to be regularly re-evaluated against historic developments. Contemporary research into common values in Global Administrative Law (e.g. Anthony, Auby, Morison, and Zwart 2011) or into developments of organizing pluralism in public law systems (Delmas-Marty 2009) most helpfully describe and illuminate large-scale systemic changes taking place within short periods of time. In this context, whole new fields can arise which require their own approaches and comparative frameworks for understanding (Sordi in this volume; Bignami 2016). One example is the emergence of the principle of proportionality as a key vector of the changing role of fundamental constitutional rights in administrative law, a principle which has had an impressive career in various legal systems in the past decades (for many, see e.g. Barak 2012; Huang and Law 2016, 305–4). Other examples of fast-paced shifting of concepts are found in changing roles taken on by the ‘administrative state’, as well as transnational cooperation and international organizations engaging in administrative matters.

48.2.3 Creating Key Terminology

In view of the difficulties in applying past categorizations to comparative administrative and regulatory law, possibly the greatest advantage of functional approaches is their engagement in the difficult task of creating key terminology and concepts capable of facilitating cross-systemic analysis. Finding common language to describe similar matters is a challenging but important task for comparative research. An early, but no less famous, example of such terminology-building is contained in ‘De l’Esprit des Lois’ (Montesquieu 1748.) Here Montesquieu used comparative study of systems as a basis for developing the ideal-type systematization of the trias politicae, distinguishing between functions of executive, legislative, and judicial branches of government. This terminology has been usefully employed ever since in legal debates to compare variants of certain ideal-type institutional designs. Coining key terminology can also be used in the context of a research framework to mark certain organizing concepts. This reduces complexity in debates and allows for bundling diverse phenomena within a single comparative framework. Therefore, the creation of key terms as frameworks for comparative approaches allows us to understand conceptual developments, to mark a moment of changes of conceptual developments in historic terms, and to build bridges for trans-disciplinary discourses (Folke Schuppert 2011, 471–2). Montesquieu’s study also illustrates the latter point. After all, its full title was ‘De l’Esprit des Lois—ou du rapport que les lois doivent avoir avec la constitution de chaque gouvernement, les moeures, le climat, la religion, le commerce &c.’3 Other more contemporary terms that have been deployed as frameworks for comparative research are ‘globalization’, ‘transnationalization’, ‘Europeanization’ and ‘pluralization’ of societies, ‘digitalization’ of the performance of public tasks, ‘urbanization’, and ‘cooperative’ (as opposed to of hierarchic) governance relations.

48.3 Law as Source

In practice, a highly relevant research framework for comparative administrative law is to treat it as a source for concepts to be employed in different contexts. This framework is based on the understanding of comparative law being the only real-life laboratory for testing and applying legal concepts and constructs. The comparative view across legal systems and across policy areas widens the pool of concepts available for the design and development of administrative and regulatory law and solutions. It uses the position in other countries as a foil for judging the workability and weaknesses of solutions in the observer’s own country (Schönberger 2011, 509).

48.3.1 Contexts of Comparative Law as a Source

The source-oriented comparative research framework can be used in search for ‘building blocks’ of a new legal order or the development of new fields of law. Prior to legislative initiatives, a comparative review of existing models of regulation and an analysis of successes and failures may serve to enrich an understanding of possibilities and assist informed choices on the basis of foreign experiences. Such reviews can be used to improve legislation as well as judicial decision-making. This approach is often used, especially in situations of potential regulatory competition.

Another context of the use of comparative administrative law as a source is transfer of concepts from one policy area to another. In the development of individual defence rights in EU administrative law, for example, many concepts that originated from criminal law have been brought into EU administrative law and litigation. Examples include the concepts of ‘equality of arms’, privilege for lawyer-client communications, and rights of access. At the time of introduction to the EU legal system, these were primarily enshrined in national criminal law and subsequently transferred to EU administrative law (Hofmann, Rowe, and Türk 2011, 204).

A further context of the ‘comparative law as source’ framework, is seeking out case law from other systems to develop court-based solutions. Especially in small jurisdictions, such as Luxembourg, courts explicitly use comparative law in order to develop their own body of case law and to search for solutions to common legal problems. The Luxembourg administrative courts have a long tradition of using foreign case law mostly, however, from legal systems close to the home legal tradition—in the case of Luxembourgish administrative law these are predominantly French or Belgian law.

Finally, using the framework of comparative law as source may be required by international trade agreements (FTAs), which may obligate their members to mutually recognize administrative-law based regulation and technical norms. Mutual recognition results to a certain degree in de-territorialization of law in that the operation of the public law of one territory is extended to the territory where it is subject to mutual recognition. The corollary of this effect, however, should be that law-makers in the originating territory would, ideally, not only take into account the effects of their decisions within the home territory but also within other territories where their decisions will likely have effect. Comparative work concerned with horizontal mutual recognition should thus focus on both the originating state and the receiving state because conditions for the exercise of administrative functions in the two might differ considerably. The same is true of study of new generations of free trade agreements, such as the CETA agreement between the EU and Canada, and the FTA between the EU and Japan, which may require mutual recognition of foreign technical standards and authorizations. Mutual recognition thereby leads to partial de-territorialization of public law since, de facto, the standards created in one legal system gain validity beyond the territorial limits of that legal system and obtain normative power in the receiving country.

48.3.2 The EU as Model of Comparative Law as a Source in Practice

One example of the real-life use of the ‘comparative law as a source’ framework is EU administrative law, which was developed by recourse to so-called ‘general principles of EU law’ as well as (mostly policy-area specific) legislation. Contrary to what their name suggests, general principles of EU law may not only be structural but may also directly establish rights and obligations of individuals, EU institutions and bodies, and the Member States of the EU. General principles of EU law include principles derived from the rule of law, such as legal certainty and the related protection of legitimate expectations, and the non-retroactivity of disadvantageous legal acts. They also encompass the right of defence and related concepts of fair hearing, equality of arms, and protection of legal privilege; and, under the principle of good administration, matters such as the obligation of transparency, the right of access to documents and to a reasoned decision, and non-discrimination and equality.

In establishing general principles of EU law, the Court of Justice of the European Union (CJEU) heavily relies on the comparative method (Lenaerts 2003, 879–903). It takes inspiration from the legal traditions found in EU Member State legal systems or from public international law and then adapts elements of these systems that are in principle compatible with the specific nature of EU law. It then adapts and adjusts them to the specificities and necessities of the EU legal system. In that regard, general legal principles can, in effect, be borrowed from specific policy areas in national law and eventually applied in a somewhat different setting within the EU legal context. The motivation for the comparative method is to obtain guidance from studying the various solutions adopted for a common legal problem in different legal systems. Such methodology is best suited to the objectives of the Union-based on the rule of law (Lenaerts 2003, 879). The various legal traditions thus compared and contrasted not only constitute the legal and philosophical backgrounds of the EU legal system but also amount to a pool of legal concepts, methods, and experience useful in solving genuine and current problems in the concrete application of abstract legal principles.

The sort of approach can be illustrated in operation by the very early case law of the CJEU, which openly used the comparative method to develop an EU ‘common law’ of administrative procedure, largely by elaborating on the general principles of law underlying the common constitutional traditions of the EU Member States. Two cases stand out as examples of this approach. The first is Algera, an administrative law case from the very early days of the CJEU dealing with the identification, on the basis of comparative administrative law, of when judicial review of European ‘administrative measures’, should be possible. Further, the Court dealt comparatively with the question of the standard of review appropriate to control of legality.4 Another early example is the creation of fundamental procedural rights in the context of administrative procedures. In Nold, the Court stated that it was ‘bound to draw inspiration from the constitutional traditions common to the Member States’ of the EU, and that it could not ‘therefore uphold measures which are incompatible with fundamental rights recognized and protected by the Constitutions of those States’.5 One might even argue that the CJEU case law developed a common administrative law of the EU through use of general principles of law. In doing this, the CJEU, incidentally following the tradition of the French Conseil d’Etat, de facto followed a common law approach in building the EU legal system. The US Supreme Court, by comparison, has been quite reluctant to build a federal common law of administrative procedure (Donnelly 2007, 1105).

The law resulting from this process, is applicable not only to EU institutions and bodies but also, within the highly integrated administrative system of Member State bodies acting within the scope of EU law. It thus contributes to creating a single integrated legal system on the basis of, and linking together, various previously autonomous legal orders. It does this by establishing procedural principles applicable to various national bodies in diverse internal structures (unitary and federal, parliamentary and presidential), legal traditions, and historic experiences.

The framework of ‘comparative law as a source’ is of course facilitated by the design of institutions—be they judicial, legislative, or executive. All institutions in the EU, the European Parliament, the Council, and the CJEU, are made up of members from all different Member States, thus representing all the legal traditions and systems found within the member states of the EU. Thus a comparative approach is built into the structure of the EU and promotes the objective of creating a new legal system.

48.3.3 Diffusion of Concepts through Comparative Law as a Source

Generally, the comparative law as source framework is a powerful tool of diffusion of concepts or may even lead to wholesale transplants of legal concepts (e.g. Watson 1974; Miller 2003). Again, the European integration process of the past sixty to seventy years is a good example of how important it is to maintain a framework for understanding and studying the evolution of legal concepts through a flow of comparative law-based diffusions. As can easily be seen in the evolution of EU law and legal systems influenced by it, concepts once ‘uploaded’ from the national level to the EU level will be ‘downloaded’ again from the European to the national level.6 Furthermore, concepts are diffused horizontally between national systems and vertically between states and the international level through the case law of the European Court of Human Rights (ECtHR), adjudicating claims under the European Convention on Human Rights (ECHR).

In this sense, the framework of comparative law as a source enriches the literature on diffusion theories in the social sciences. Many changes in legal systems are based on borrowing of approaches from other legal contexts—internally from one policy area to another, between levels within multi-level legal systems or externally from different legal systems. Laws may be transplanted from historic legal orders, as in the case of the reception of Roman and Canon law into various European legal systems since the Middle Ages. They may also originate from ‘living’ legal orders, as the diffusion of the proportionality principle from national to supranational law shows (Barak 2012). The legal context of both the originating and the receiving legal orders can and often will affect the process of diffusion. When exported, a legal concept may be affected by factors such as the interplay between substantive and procedural law, and linguistic and other conventions, thus changing how the concept operates and is understood in its new environment.

A vivid example of such a process of adaption and change is found in the institution of the ombudsman. This is an accountability mechanism that can be traced back to Swedish constitutional legislation, the års regeringsform of 1809. In the absence of direct remedies against the Swedish crown, this ombudsman was authorized to take cases to court on behalf of individuals if the ombudsman, after investigation, concluded that a public body had violated the law. In the twentieth century, the idea of an independent ombudsman spread to many other jurisdictions, but the concept has since been adapted to a variety of different situations, such as adjudicating conflicts between individuals and certain sectors of public-interest industries such as insurance, or between minorities and the central government.7 The EU’s own version of the institution, designed to combat maladministration by the Union’s executive branch, was modelled in 1992 on the Danish ombudsman as a body mainly concentrating on the fight against maladministration, with a central problem-solving function to set things right between the administration and the citizenry (Hofmann 2017, 1–3).

48.3.4 Tools for Comparative Law as a Source

The main approach of the framework of comparative law as a source of law is to identify in a foreign legal system specific solutions to a question asked from outside that legal system. The foreign solutions can then be translated into the context of the receiving legal system or a legal system in the process of creation. Thereby the foreign law is re-situated in a different context, possibly highlighting aspects that have not been seen or identified in the same way in the ‘home’ legal system. This also allows the receiving system to change its perspective on what a specific legal problem is and what solutions might be available to deal with it.

The method most applied in this framework is generally known as the ‘functionalist’ approach. Although the functionalist method was developed by scholars classifying legal systems on an ad hoc basis by trying to identify common terminology and central traits of legal systems, it is also suitable for flexibly formulating research questions in search of suitable sources of law or inspiration for the creation of new law. The functionalist, comparative method facilitates identification of a legal problem for which a solution is sought, determination of the terminology needed to serve the function of comparison, and identification of various approaches to addressing the problems (Kischel 2015, 92–108).

Not only can the actual solutions chosen by a legal system provide inspiration for another legal system. Also, debates arising in the context of the creation or use of certain principles can be influential in the comparative search for sources of law. For example, with regard to codification of EU administrative law, although national codification experiences are not generally transferable directly to the EU level, they do offer valuable case studies and inspiration when analysing codifying EU administrative procedures. Also, discussions within EU Member States on codifying administrative procedures—from first attempts at codification in Spain in 1889, to twentieth-century codifications starting with the Austrian code of 1925, to the most recent example of the French code that came into force on 1 January 2016—are relevant on the EU level. It is worthwhile to compare the debate that takes place before the adoption of an administrative procedure regulation with the situation after adoption of the regulation with a view to analysing whether expectations and concerns voiced in the legal literature have been met and addressed. This is particularly so because debates and arguments about codification at the national level tend to follow certain patterns. Whether an argument made at the European level has a long history at the national level, or, whether it is wholly novel, makes a difference. Comparative analysis shows that many of the arguments used at the national level for and against codification of administrative procedure codes were also repeated at the EU level.

48.4 Law as Variable

A third category of research frameworks for comparative administrative law, which one might distinguish, uses law as a ‘variable’ in comparative studies. This approach is possibly as old as structured comparative research: Arguably, the factor ‘law’ had already been used as the basis of Aristotle’s method using concepts of comparative public law for identifying model-type constitutions and forms of government within classic Greek city states (Aristotle Politics III.7).8 Using law as a variable in comparative research is today also commonly used in fields such as political science. In the design of qualitative and quantitative studies, law may be used as variable—either in the context of a ‘control variable’, an ‘independent variable’, or a ‘dependent variable’.9 Unlike the other research frameworks discussed so far, the framework of law as ‘factor’ or ‘variable’ of comparative legal research may not be primarily oriented towards creating categories or taxonomies (as described in Section 48.2), or necessarily aimed at using law as a source for legislation, regulation or case law (as described in Section 48.3). Instead, comparative frameworks using law as a variable will generally serve as a method to study various phenomena in which law is a factor but not necessarily the end of the research. Accordingly, the use of law as a variable within a research framework for comparative administrative research can be found in the design of very different types of research questions. For example, regulatory theory seeking to offer explanation about why regulatory differences exist and what effect they have in reality, are generally tested and benchmarked along legal factors as variables for the evaluation of structures and procedures in a given policy area (Morgan and Yeung 2007, 8).

Two examples of comparative administrative law using law as a variable illustrate this point further. One of these focuses on conditions of accountability and legitimacy of administrative governance models (Section 48.4.1). Another example is the use of administrative law in the context of benchmarking and ranking (Section 48.4.2).

48.4.1 Comparative Models of Legitimacy and Accountability

Studies developing theories about the legitimacy of administrative are a good example for the use of law as a variable. The reason is that establishing legitimacy and accountability generally requires a multi-factorial assessment combining questions of which values are pursued by a specific regulatory or administrative regime with conditions of delegation of powers, and the modes of exercise of powers. Comparative studies reviewing legitimacy of administrative action will often study the design of the interface between administrative law and science or between agencies, regulated industries, and the public.

Comparative research into conditions of legitimacy has used research designs based on reviewing various factors of an administrative law structure or a regulatory area as variable for testing criteria of legitimacy of a specific regulatory structure. Morgan and Yeung, for example, describe ‘model claims’ to legitimacy in systems of administrative law as variables. They identify as one such variable whether administrative bodies can base their powers on a clear legislative mandate, a claim to legitimacy based on an idea of legitimation arising from a chain of delegation of powers (usually from a parliamentary law-maker, via a central executive structure organized in governmental departments, to specific administrative agencies). Another variable is the type of accountability mechanisms to which the administrative body is subject, such as obligations of transparency and openness, and rights of citizen participation. A claim to legitimacy is the role of guarantees of due process or procedural justice, and the type of interest representation (e.g. predominantly corporatist or more pluralist, input-oriented, or deliberative) they provide. A fourth variable is related to the design of the interface between administrative agency decision-making and scientific expertise (Morgan and Yeung 2007, 239). Other comparative studies have used the variable of ‘efficiency’ in the sense of identifying the least cost mechanism in terms of time, resources, and damage to competing interests as criteria for legitimacy of a system (Majone 1996, 284–301).

Using a variables-based research design supports testing competing models as well as the inter-acting of various factors to such concepts as legitimacy or accountability of a system. Further, it allows us to study whether and how various variables can be accumulative and do not always require tradeoffs. The use of law as a variable in research is also conducive to studying the interaction of various factors in decision-making phases (such as initiation, investigation, evaluation, adoption, and implementation) For example, modes of legitimacy can be ‘layered’ in that the legitimacy of more general administrative rule-making procedures may require different forms of legitimation than single case decisions. Equally, the use of law as a variable in research also allows for a comparison of forms of legitimization applicable to different regulatory settings (e.g. self-regulation, agency rule-making, etc.) or diverging value judgements which are sometimes explicit and other times implicit in different claims to legitimacy.

From the perspective of the design of quantitative and qualitative studies, comparative research into modes of accountability face similar problems and challenges as those studying legitimacy. For example, comparative studies that focus on accountability relationships between public administration and various actors from society build on variables to measure these relations. The identification of the variables needed to analyse administrations and their complex relations with other actors in society sets the research framework for the comparative work undertaken including, for example, accountability relations such as those between administrations and elected representatives and organized interests, general pluralist interest, and judicial accountability mechanisms (Bignami 2011, 10). In this context, assessing the action and the accountability modes of the administrative state and its appareils administratifs (Ziller 1993, 270–1) is set by the definition of variables of comparison.

48.4.2 Comparative Administrative Benchmarking and Rankings

Law is frequently used as a variable in research frameworks based on managerialist approaches aiming at measuring the effectiveness or goal-orientation of legal constructs. Comparisons thereby take place on the basis of quantification of factors and their subsequent benchmarking. Such exercises aim at comparing various regulatory models to their ability to perform on a range of indicators. Administrative law, for example will thereby be used as a variable in the context of cost-benefit analysis of regulatory approaches often combined with comparative impact assessments. Designing quantitative research frameworks has thus become a widely-adopted tool in large-scale comparisons between regulatory systems alongside the creation of benchmarks and scorecards and the eye-catching rankings associated with such approaches.

Benchmarking by using features of various regulatory and administrative systems as variables in a comparative study is an approach widely used by international organizations. This approach, for instance, is at the heart of many studies published by the Organisation for Economic Co-operation and Development (OECD) and the International Monetary Fund (IMF) (Schäfer 2006). The World Bank’s ‘Doing Business’ reports might be one of the best-known of such rankings, claiming to ‘compare measures of business regulation in 190 economies’ thereby investigating ‘regulations’ that the World Bank identifies as variables able to explain which ones ‘enhance business activity and those that restrain it’. The purpose of such quantitative comparative exercises are quite openly communicated by the World Bank, as to foster regulatory change, since, ‘as in sports, once you start keeping scores, everyone wants to win’ (World Bank 2006).

In a very different context, the EU has used ‘soft-law’ tools based on comparative benchmarking and performance audit to further common policies on the European level. The so called ‘Open Method of Coordination’ (OMC) generally consists of a blend of guidelines and objectives the achievement of which is evaluated; the evaluation reports are then published in rankings and scoreboards. The publication of the outcomes of these processes is intended to convince Member States, in areas where the EU has no legislative competencies to harmonize national law, to mutually learn from one another’s experience and to develop best practice in an ongoing way (Szyszczak 2006, 493–5; Zeitlin 2008, 441–4).

Apart from international and regional organizations, various NGOs have adopted the methodology of benchmarking based on comparative studies in order to influence the design of public policies and procedures. An example is the Corruption Perception Index published by Transparency International. This is an index based on surveys and assessments of comportment of administrators and regulators in various jurisdictions used as the variable in the comparative rankings.

Not surprisingly, there is much discussion about the merits of the usefulness of each of the approaches to the framework of law as a variable. Critique is sometimes based on the general approach to the use of law as a quantifiable variable in a broader comparison, sometimes on the formulation of the framework and the question underlying the research (e.g. Arcuri 2012, 315–32).10 Irrespective of this, the debate is also lively, because the research has the advantage of offering a clear definition of which kind of law is compared and for which objective—the very definition of a research framework—becomes more clearly and transparently formulated.

48.5 Identifying Comparative Frameworks

This chapter has discussed major types of comparative frameworks, which are not mutually exclusive: comparison as categorization; comparison as source of law; and comparisons using law as a variable. Each of these three, it was shown, is associated with a different set of objectives and methods for undertaking comparative law. In application of these frameworks, comparisons can bear fruit when reviewing different systems—be they national, sub-national, supranational, international, purely public, or mixed public-private structures. The research frameworks presented here can also be adapted to comparisons within a legal system, for example between regulatory solutions developed to different specific policy areas or general concepts of an administrative law system.

Frameworks are thus lenses through which to view the matters to be compared. They identify which kind of law to compare, how to undertake the comparison, and to what end. The definition of the framework of comparison structures the process of choosing the method of comparison and makes such choices transparent. It thereby has a dynamizing effect by enhancing ‘contestedness’ and re-igniting requirements of reasoning and possibly justification of a given status quo and the assumptions made of it within a legal system (Wiener 2007, 1).
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1 The latter is, for example, a regular requirement in the EU when Member States of the EU implement European legislation in the form of directives, establishing a policy goal but leaving Member States freedom in achieving the objective. Especially in the fields of administrative and regulatory law, comparisons can take place between general provisions and policy-specific provisions, as well as between various policy specific policy areas.

2 This remark was made in review of the developments of administrative law in Germany in the wake of the adoption of the ‘Weimar constitution’ of 1919 replacing the former empire’s constitution with that of a republic.

3 ‘The spirit of laws—or the relation which the laws have with the constitution of each government, the habits, the climate, the religion, the commerce and other things.’

4 Joined Cases 7/56 & 3–7/57 Algera and others v. Common Assembly [1957/58] ECR 39.

5 Case 4/73 Nold v. Commission [1974] ECR 491, para. 13.

6 Vectors for this development are the principles of primacy of EU law over national law and the obligation of Member States effectively to enforce EU legal concepts and rights arising from EU law.

7 E.g. the Finish Ombudsman for Minorities (an institution established in 2001 by The Finish Anti-Discriminaition Act, <http://www.ofm.fi>); the Belgian Insurance Ombudsman (‘Ombudsman pour les services des assurances Belge’ set up under Art. 302 of the Loi relative aux assurances of 4 April 2014, Moniteur Belge du 30 Avril 2014) and the Canadian Public Procurement Ombudsman (http://opo-boa.gc.ca/lrpa-rarp-eng.html).

8 Therein Aristotle developed a typology of public government based on two variables. The first was the number of rules distinguishing between a single ruler, few rulers, or the government of many. A second variable was the nature of the political regime by which Aristotle sought to identify whether the political regime should be understood as ‘good’ or ‘corrupted’. From this juxtaposition, Aristotle drew conclusions by distinguishing three good types of ‘constitutions’ (monarchy, aristocracy, and polity) from three bad, corrupted types (tyranny, oligarchy, and democracy). The term democracy today would be used in a different sense.

9 The control variable is the feature that remains the same for all cases examined—and thus cannot explain variation in the dependent variable. The independent variable represents the focus of the study and, in qualitative studies generally involving only a small number of cases, the cases to be studied are selected because they show variation on the independent variable(s) being tested (e.g. what happens if there is more or less citizen participation in a decision-making procedure). The dependent variable is the situation to be explained (e.g. the varying rate of compliance with administrative decisions). The definition of a framework of research under this approach involves the selection of control, independent, and dependent variables.

10 Key problems of quantification have been described in legal literature on regulation. Often, factors which need to be taken into account will be difficult, if not impossible to quantify, since they are based on value choices in society rather than on strict cost-benefit analysis.








Chapter 49

Evolutionary Public Law

Constituting and Administering Human Ultra-Sociality


Peter L Lindseth



49.1 Introduction

This chapter reflects on how public law, and more particularly constitutional and administrative law, can be understood as expressions of what evolutionary anthropologists and other specialists call human ‘ultra-sociality’ (e.g. Richerson and Boyd 1998). This quality has allowed human beings to become, in the words of one specialist, ‘the champion cooperators of the animal world’ (Turchin 2016, 15; see also Bowles and Gintis 2011; Nowak and Highfield 2012). Our ultra-sociality and cooperative capacity—together with our associated propensity for intra- and inter-group competition and violence—have given rise, over the great sweep of human history, to economies and polities of extraordinary scale and complexity. The achievement can be measured along multiple dimensions, including population size, geographical reach, division of labour, social and political hierarchy, as well as technological, legal, and institutional innovation.

Essential to this cooperative scale and complexity, this chapter posits, are two collective ‘metabolic’ functions, one economic and the other political, each extending upon our individual metabolic capacities to transform the resources we consume into energy and work in the world. On the one hand, our collective economic metabolism serves to convert that energy and work into goods and services—wealth—coordinating activities across an increasingly large number of actors within and beyond a collectivity (Farmer 2019). On the other hand, our political metabolism then mobilizes certain portions of that wealth—‘blood’ and ‘treasure’, as it is sometimes called—into goods and services specifically on behalf of the collectivity as a whole (Lindseth 2017). Public law—including what we now understand as both constitutional and administrative law—should be seen as serving a crucial coordinating and legitimating function in the political branch of a society’s metabolic cooperation.

I ask the reader to bear with me as we proceed through this admittedly experimental set of reflections together. This chapter is intended only to define an agenda for further research rather than offer any definitive conclusions. Following the lead of a literature developed over the last several decades, it seeks to incorporate insights of evolutionary theory and complex adaptive systems into the study of law.1 However, as others have attempted (e.g. De Block and Du Laing 2007; Du Laing 2011; Du Laing 2009; Du Laing 2008; Wilson 2005), the aim here is also to explore ways to transcend any seeming antagonism between behavioural-biological and social-constructivist approaches to evolutionary analysis in law. To that end, this chapter extends on a framework theory of institutional foundation and change (Lindseth 2017; Lindseth 2010), as well as the ‘metabolic’ function of constitutions as opposed to administrative bodies (Lindseth 2018; Lindseth 2016), that I have introduced elsewhere and now seek to refine in light of the evolutionary perspective this chapter develops.

The evolutionary dynamics explored here, it must be further stressed, are inherently open-ended and have in fact given rise to an extraordinary variety of governance forms across time and place.2 As a consequence, the resulting variation should not be judged according to some unilineal or teleological metric of evolutionary progress towards certain political or civilizational models (e.g. Fukuyama 1992).3 Such an outlook is reminiscent of attitudes in the Western world from the mid-nineteenth to the mid-twentieth century that are rightly eschewed by scholars today (Mertz and Goodale 2012).4

As an alternative, we might usefully borrow language from the natural sciences and speak instead, at a higher level of generality, of ‘phase transitions’ from one social and political condition to another, an inherently complex process (Lindseth 2017). The ultimate focus in this chapter is on the emergence of a cultural-evolutionary phenomenon—a pervasive conception of ‘right’ (what we now call public law)—that was bound up with, and in turn fed into, the phase transitions that marked the emergence of increasingly complex societies and polities (‘states’) over the course of human history.

In order to capture the phenomenon of state formation more clearly (even if still tentatively), three interrelated phase transitions will command our attention:

• The first, as already noted, is the emergence of a political metabolism, the key aspect of which has been the mobilization of surplus human and fiscal resources (again, ‘blood’ and ‘treasure’) for the benefit of the collectivity as a whole.

• The second transition, intimately related to the first, is the emergence—at least among some critical portion of the population—of a social-psychological sense of legitimate political obligation that operates beyond coercion and punishment. Without this cultural phenomenon of legitimacy, the collective capacity for mobilization of resources on an increasingly large scale would not be possible. This second transition, when combined with the first, gives rise to what we can together call legitimate compulsory mobilization, which, this chapter argues, is in fact the sine qua non of any genuinely ‘constitutional’ authority in a polity.

• The third transition is the emergence of scalable forms of political and legal management (i.e. ‘administration’) within the emergent polity. The cornerstone of this form of management can be described abstractly as the relationship between a constitutional ‘principal’—the person/institution to which political obligation and legitimacy is ultimately owed—and the administrative ‘agents’ who are empowered to carry out tasks on behalf of the principal, subject to the latter’s monitoring and, in extremis, control. This principal-agent apparatus is essential to the emergent state’s capacity to exercise its core political-metabolic function—legitimate compulsory mobilization—on an ever-increasing scale.





Obviously, this third aspect of state formation—the emergence of mechanisms by which principals empower, monitor, and seek to control agents—comes closest to the concerns of this volume; indeed, such mechanisms are arguably at the heart of what today we understand as administrative law (Lindseth 2019a). However, by stressing the importance of the first two transitions as a predicate to the third, my aim is also to show that we cannot understand how a polity is administered without also understanding how it is constituted. One of the main advantages of the evolutionary perspective is that it helps us better understand how the constitutional and administrative dimensions of state formation—or indeed of more mature states in our own time—are in fact inextricably intertwined, two sides of the same ‘ultra-social’ governance coin (cf. de Lara et al 2008; Greif 2008).

49.2 Framing the Analysis

It would of course be impossible to address all dimensions of such a broad and important topic in the space of a brief handbook contribution. For that reason, this section attempts to define certain analytical parameters, while also offering further details on how this chapter conceptualizes its proposed approach. This effort at framing is no doubt contestable from any number of perspectives, but it is nonetheless necessary in order to make the overall exercise more manageable.

49.2.1 Public Law, State Formation, and the Interdependence of Economic and Political Metabolism

As used in this chapter, the term public law refers to the law governing the structures, operations, and powers of a government in a territorial polity—what today we typically call the constitutional and administrative law of a state. This framing excludes, of course, what we understand as public international law—the legal relations between states—even as that domain too can have implications for governmental structures/operations/powers and, furthermore, is amenable to fascinating comparative analysis (Roberts 2017; Roberts et al 2018). It also excludes what we have come to understand as the law of non-statal ‘supranational’ governance, such as in the European Union (EU). The reason behind such exclusions is simple: The focus here is on those dimensions of law that relate, directly or indirectly, to the capacity of legitimate compulsory mobilization and associated forms of political and legal management for the benefit of a collectivity as a whole. The former capacity defines, in my view, the essence of constitutional power, whereas the latter defines the core of administrative power; together they remain, for better or worse, primarily bound up with state-level governance and below.5

The emergence of such a public law, however, should not be understood as a peculiarly modern phenomenon. Rather, long before these legal domains received their modern labels, they were de facto already essential to the rise of the very earliest states as a governing form, a process stretching at least back to the mid-Holocene epoch (~6–7kya).6 By anchoring public law in this historical process of state formation, we should also recognize, however, that this category also necessarily includes what eventually came to be understood as the rights and duties of the natural persons within the social group from which those governing institutions emerged. Today we typically refer to this dimension of public law as ‘citizenship’ but, in broader socio-political terms (and also less anachronistically), we can simply call it ‘membership’ in the group. Private law, by contrast, refers here to the law governing (or at least pertaining to) the manifold relationships—familial, contractual, delictual, proprietary, corporate, etc.—that have historically existed among or between the natural or legal persons that comprised the emergent polity or fell under its jurisdiction.

The realms of public and private law, so defined, are necessarily overlapping and interpenetrating, certainly de facto and eventually de jure. A suggestive contemporary example can be found in certain modern-day constitutional rights, such as protections of property or privacy. On the one hand, such rights often find their crucial normative foundations in private law; on the other hand, their core function is arguably to define the limits or responsibilities of institutions governed by public law; as such they relate directly to the structures, operations, and powers of a government in a state. Deeper historical examples—for instance relating to religion—also demonstrate point: While religion is today largely experienced, both socio-politically and socio-culturally, as falling into the private domain, that framing is obviously anachronistic in crucial respects. Whether as to religion’s hierarchical governance, its rites or beliefs systems, as well as its role in signalling membership in the polity, these have, for most of organized human history, been understood as highly political and therefore of ‘public’ concern as we understand that term today.

Perhaps most importantly for our purposes here, we should recognize that much of the foundational economic metabolism of a polity—the conversion of resources and human effort into wealth—may often, formally speaking at least, fall within the private domain, at least according to modern legal categorizations. Nevertheless, this economic process of metabolizing resources/effort has always provided the necessary predicate for the subsequent public mobilization of blood and treasure on behalf of the collectivity as a whole. The unavoidable need for both forms of metabolism in a polity helps to explain why the interplay between public and private, whether de jure or de facto, has been an enduring feature of organized social, economic, and political life with deep historical roots (e.g. Ando and Rüpke 2015). The metabolic perspective developed in this chapter helps us appreciate why the distinction between public and private law should not be dismissed as an ‘ideological construct—a mere invention’; rather, it should be recognized, given its linkage to these two interrelated metabolic functions, as something with ‘very real power’ to shape ‘our lives, our laws and our legal systems’ (Shamir 2014, 2).

49.2.2 Public Law, Between Constructivist Genealogy and Gene-Culture ‘Dual Inheritance’

Some observers might argue, however, that precisely because the concept of public law has been ‘so deeply enmeshed in so many ideological disputes over such a long period of time’, it—like the concept of the state itself—lacks any ‘essence’ or ‘natural boundaries’ (Skinner 2009, 326). From such a perspective, the only scholarly option is to examine such contested and ill-defined concepts ‘genealogically’; that is, through a critical process of recovering conceptual origins in particular social and political contexts, and then tracing their varying meanings and manifestations in relation to new contexts over time and place. In this sense, such a constructivist, genealogical approach has much in common with traditional methods of comparative law: Through conceptual and institutional tracing, comparative law has long sought to illuminate the emergence of legal ‘families’ or ‘traditions’ across time and place (Glenn 2006).

Although there is great value in such a constructivist-genealogical approach (see Lindseth 2019a), its principal drawback here is that it focuses on only one side of humanity’s ‘dual inheritance’ (Boyd and Richerson 2005; Boyd and Richerson 1985; Richerson and Boyd 2005). That inheritance is composed not merely of culture or cumulative learning—in which public law undoubtedly falls—but also, more fundamentally, of genes and associated psychological and behavioural traits that have evolved through natural selection over time.

Take, for example, the emergence of the res publica (‘public thing’) and its corresponding law in the Roman era. From a constructivist-genealogical perspective, this emergence is essential to understanding the development of public law in the Western tradition and its legacies carrying forth into the medieval (e.g. Wickham 2016)7 and modern eras (e.g. Zoller 2008a; Zoller 2008b). An evolutionary perspective on this emergence, however, compels us to recognize how the human capacity to conceptualize a ‘thing’ as ‘public’—and to build political and legal institutions accordingly—in fact also required an antecedent set of genetic, psychological, behavioural as well as socio-political developments that gave rise to human ultra-sociality. In view of these more foundational developments, we must start by looking beyond mere cultural adaptations, whether expressed in words or institutions, no matter how important these no doubt have been. We must seek, instead, an understanding of how law may be, at least in part, a product of a deeper evolutionary process out of which both emotionally and behaviourally modern humans, as well as complex systems of social and political life, emerged.

The approach I am adopting here, therefore, means taking cognizance of the insights of a scholarly literature well beyond law or history, instead including those of anthropology, archeology, evolutionary economics, and evolutionary psychology, among others. This literature focuses not merely on developments in the early- and mid-Holocene and the formation of the very first complex societies out of the antecedent bands of opportunistic hunter-gatherers and intermittent low-intensity cultivators (e.g. Feinman and Nicholas 2016; Scott 2017). Rather, the gaze of this literature stretches back further still, well into the Pleistocene (500kya if not more), in order to theorize about the emergence of other-regarding tendencies, the capacity for intention-reading, as well as inter-subjectivity more generally, as the foundational traits of emotionally and behaviourally modern humans (see e.g. Hrdy 2009; Sterelny 2011). This literature takes particular note of the emergence the peculiarly well-developed ‘theory of mind’ in humans—that is, the ability to attribute a mental state to one another (e.g. Tomasello et al 2005; Tsoukalas 2018)—along with the beginnings of symbolic thought, the internalization of behavioural and social norms (e.g. guilt, shame, and group-mindedness) as well as, perhaps most importantly, the emergence of brains capable of language.

The development of language is, of course, of obvious importance to the eventual emergence of law in a formal sense; nonetheless, we must also recognize its deeper evolutionary significance in its own right. What is most important about language is that it ‘propelled human evolution out of the purely genetic realm, where it still operates, into the realm of culture’ (Nowak and Highfield 2012, 172). The critical difference between the two realms relates to the manner in which evolutionarily relevant information is transferred. Rather than through the inheritance of genetic material across generations—a slow process—cultural evolution involves information-transfer ‘by imitation and learning’ (Runciman 2005, 2)—a much more rapid process in relative terms. As a consequence, cultural evolution has proven essential to the human capacity for ‘super-adaptation’ that has in turn made our ultra-sociality and large-scale cooperation possible (Richerson and Boyd 2010).

Cultural evolution certainly began before the advent of language—for example, via the already-mentioned internalization of norms, which allowed social discipline/sanctioning to take place within rather than externally to the individual (Gintis 2003; Richerson and Henrich 2012).8 Nonetheless, the advent of language acted as the ultimate accelerant in the cultural-evolutionary process, offering ‘a way to take the thoughts of one person, encode them, and insert them into the minds of others’ (Nowak and Highfield 2012, 172). With the eventual development of writing—a development deeply bound up with the emergence of expanding commerce and the early state in the mid-Holocene (Nissen 1985)—language would prove essential to creating social and political groupings of ever-increasing scale. Most importantly, language served as the crucial predicate to the creation of formal normative legal systems—that is, institutions (Powers et al 2016)—whose emergence and variation are in many respects our ultimate concern here.

49.2.3 Public Law as a Product of Institutional Foundation and Change

Our final framing subsection focuses precisely on institutions, how they are formed and how they change (and perhaps disappear), as well as how we can understand their evolutionary arc in relation to the emergence of public law over time.9 The discussion draws from my earlier work on the dynamics of institutional foundation and change (Lindseth 2017), which in turn sought to extend upon, but also update, the institutional theory of Maurice Hauriou (see especially Hauriou 1925).

When using the label institution, I follow Hauriou in distinguishing between two types—institution-persons and institution-things—both of which are important for our purposes. Institution-persons refer to social bodies like states, corporations, guilds, associations, etc. that come to have legal personality of their own. In this category, states hold a unique place, in that only states possess the autonomous capacity for legitimate compulsory mobilization in their own right (other social bodies, like corporations or guilds, also require mobilization of resources from their members but ultimately depend on the state to enforce that capacity, often through mechanisms of private law, such as contract). Consequently, for most social bodies short of the state, their character is dependent on what Hauriou called institution-things, or the juridical rules existing within society, such as property and contract, which borrow the power of sanction from the state as the ultimate social body in the collectivity. Working together these two types of institutions provide, as Hauriou put it, ‘the juridical basis of society and the state’ (Broderick 1970, 93, reprinting and translating Hauriou 1925).

The ‘special phenomenon’ of an institution is, according to Hauriou, ‘the transformation of an organization of fact into an organization of law, of the real into the right’ (Hauriou 1918, 815). At the most abstract level, the process of institutionalization, as Hauriou understood it, involved three elements: ‘(1) the idea of the work or enterprise to be realized in a social group; (2) the organized power put at service of this idea for its realization; (3) the manifestations of communion that occur within the social group with respect to the idea and its realization’ (Broderick 1970, 100–1).

I would restate the elements of institutionalization in slightly different terms,10 viewing them instead as sets of variables whose coordinates, if you will, can be described along three inter-related dimensions:

• the functional, in which actors seek to respond to objective demands (‘needs’) presented by their natural or social environment, subject to functional constraints on available resources, whether genetic, environmental, or cultural/technological;


• the political, in which actors, while responding to these functional needs/constraints, struggle over the allocation of scarce institutional advantages within their collectivity or beyond, either as to the existing institutional advantages they seek to preserve or the new ones they seek to realize;


• and finally, the cultural, or the realm in which actors mobilize competing notions of legitimacy (conceptions of ‘right’), often religiously or legally expressed, either to justify or to resist changes in institutional and legal categories/structures in their response to functional needs/constraints.





In speculative terms, these functional, political, and cultural dimensions might be understood as corresponding to what were once conceptualized as various ‘wills’ inherent in human psychology (i.e. the ‘will to pleasure/avoidance of pain’, the ‘will to power’, and the ‘will to meaning’). This aspect of the theoretical framework, however, is admittedly tentative and crude at this point, and thus it will need to be more fully explored elsewhere in relation to work on evolutionary psychology. For now, let us simply say that these various wills suggest how human beings may have, over the course of evolution, come to process and respond to environmental stimuli/information, something essential to the process of institutional change over time.

Like the categories of public and private discussed in Section 49.2.1, the three dimensions of institutional change—functional, political, and cultural—should be understood as overlapping and interpenetrating, with varied and multidirectional causal relationships operating among them. As a leading comparative historian once rightly reminded us: ‘Where a historical problem is big enough to matter, causation is invariably multiple, the factors intertwined and interdependent’ (Rodgers 1998, 200). How a particular society views social and economic demands at any given moment, for example, will depend significantly on the cultural system of interpretation that is then dominant, as well as on how competing interests mobilize interpretative frameworks to serve their political goals. A functional concept like ‘[n]eed, to make the obvious point, is subjective, political, time-dependent, and cultural’ (ibid, 199). Moreover, a functional resource like property can also operate to define interests in the political dimension while also constituting an ideology in the cultural dimension.11 Finally, legitimacy—the seemingly quintessential cultural element of institutional change (as to both governing structures and legal rules)—can also be understood as a functional resource that enables or constrains action in the political dimension (Lindseth 2010, 11).

The complexity of the interplay between these various dimensions is a principal reason why we observe a large degree of variation in institutional forms in human evolution—what Elinor Ostrom, the leading institutional theorist of the past half-century, has called the great ‘diversity of regularized social behavior that we observe at multiple scales’ (Ostrom 2005, 6). Like Ostrom, I seek to explain this institutional variation by reference to a ‘universal framework composed of nested sets of components within components for explaining human behavior’ (ibid, 7, emphasis in original; see also Ostrom 2011, 8). The framework advanced in this chapter involves the complex interplay, over time, of functional, political, and cultural factors in relation to the various human-psychological wills alluded to above.12

Institutional variation emerges, within my framework, when shifting environmental demands or constraints in the functional dimension trigger, depending on the array of interests, either support or resistance in the political dimension. Moreover, this functional/political interaction is necessarily subject to varying and potentially contradictory interpretations mobilized in the cultural dimension. The line of causation will always be multidirectional, and there is no guarantee that similar functional demands—or, for that matter, similar arrays of political interests or similar conceptions of legitimacy that may emerge—will, in themselves, inexorably lead to similar kinds of institutional transformations. Variation is inevitably the result.

It should be further recognized that, even if certain institutions may be adaptive (and successful) in a particular environment or at a particular point in time, they may become maladaptive in a different environment or historical time period.13 Thus, when speaking of institutional foundation and change, we should avoid normatively loaded terminology like ‘progress’ from one stage to the next.14 As Hauriou stressed, institutions are ‘born, live, and die’ (Broderick 1970, 100) through acts of foundation, administration, and/or dissolution whose dynamics are inherently complex (cf. Ostrom 2009). As such, these processes defy such normative judgements, which may appear true at particular historical conjunctures but which, over time, may lose the evolutionary advantages that supported those judgements in the first place.

49.3 An Agenda for Further Research: Processes of ‘Constituting’ and ‘Administering’ in the Emergence of Public Law

Building on these framing and theoretical considerations, we can now turn to the core task of this chapter. Our aim is to reflect on how forms of public law, as reflected in the fundamental processes of ‘constituting’ and ‘administering’ an emergent polity, have contributed to early state formation and associated phase transitions. The literature on early state formation is of course vast, and a detailed exploration of its many intricacies, nuances, and debates is beyond the scope of this chapter.15 Nonetheless, several introductory observations would be helpful to position the subsections that follow within the context of that literature.

The challenge of demarcating states from other social or political groupings, in particular those based kinship, has been a key dimension of the scholarship on early state formation. In the conventional typology, early social and political groupings fall into four categories—band, tribe, chiefdom, and state16—with the first two typically understood as based on kinship, and the latter two not (or not necessarily). The consensus today is that early states rarely evolved directly from bands or tribes, suggesting that these two social groupings are best understood as alternatives to, rather than precursors of, states (Crone 1986). However, beyond the obvious fact that states operate on a scale of human cooperation well beyond the kinship group, there are many formulations extant as to what precisely defines this particular governance form and its emergence over time.

For our purposes, the classic definition offered by Robert Carneiro (1970, 733) can serve as both an analytical guide and a foil for the discussion that follows. According to Carneiro, a state is ‘an autonomous political unit, encompassing many communities within its territory and having a centralized government with the power to draft men for war or work, levy and collect taxes, and decree and enforce laws’. As a guide, this definition points us towards what are indeed the irreducible elements of stateness: the capacity to mobilize human and fiscal resources as well as to make and enforce laws in support of that capacity (see Section 49.3.1). But as a foil, as we shall see, this definition can be criticized for glossing over what renders the state ultimately ‘autonomous’ in fulfilling this function. The autonomy of the state derives not from its coercive power—the element that Carneiro’s own work emphasizes—but rather from its legitimacy, i.e. the state’s capacity to command without necessarily resorting to force (see Section 49.3.2). The elusive quality of legitimacy flows from the fact that, within the relevant population (or at least some critical portion of it), the state is uniquely experienced as the object of political obligation sufficient to give it the power to exercise a compulsory fiscal and human mobilization for collective ends.

What then renders a state ‘centralized’—again to use Carneiro’s terminology as both guide and foil—is not the existence of a bureaucracy or officialdom as such, although that too can be important. Rather, it is the existence of a ‘principal’ at the centre—person or institution—to which the population believes it owes that legitimate political obligation (see Section 49.3.3). This more ‘constitutional’ form of centralization—what Tocqueville called the ‘centralization of government’ as opposed to the ‘decentralization of administration’ (Tocqueville 1835 [1889], 64–7)—points to the fact that the object of legitimate political obligation cannot be everywhere at once. A principal must work through agents, be they patrimonial lords, federated units like cities or regions, or actual office holders in a more centralized state bureaucracy.

What makes the political and legal management of a state (i.e. administration) possible is the fact that the population experiences the principal’s designated agents, however constituted, as enjoying a derivative legitimacy that is seen as flowing from the principal. Legal mechanisms of empowerment, oversight, dispute resolution, and rights—in effect, the public law of administration writ large—have proven essential to supporting that derivative legitimacy. And armed with that derivative legitimacy, the political power of the state can then be diffused throughout the complex network of state action down to its very capillaries, i.e. face-to-face interactions between individual state agents and members of the political community (cf. Braddick 2000, 16–18).

Before proceeding to the subsections below, one final introductory point is appropriate, this one linking the discussion that follows with the framework theory of institutional foundation and change set out in Section 49.2.3. As Scheidel (2013, 11) summarizes, theories on the origins of the state fall into two broad camps, ‘managerial, functionalist, or integrative theories on the one hand and conflict or stress theories on the other’:

According to the former, state structures develop in order to manage risk and technological complexity, for instance trade or irrigation. They envision a kind of ‘social contract’ in which the state provides benefits through managing complexity, by coordinating and organizing large numbers of people. In conflict theories, the state arises out of competition within a given group (i.e., between strata or ‘classes’) and between groups. In this view, the state depends on and maintains and reinforces inequality.

Robert Carneiro’s theory of state origins—again, our guide and foil in this introductory discussion—falls into the second camp, emphasizing the role of conflict in state formation, and out of conflict, the ultimate need for coercion. In Carneiro’s view, ‘only a coercive theory can account for the rise of the state. Force … is the mechanism’ (Carneiro 1970, 734)—something that becomes inevitably necessary as a consequence of the growth of populations and their spatial encroachment on one another. This encroachment then inevitably leads to conflict over/stress on resources, which can only be resolved through force … or so the theory goes. The broader literature on state formation, however, is in fact mixed on the role of such encroachments and stresses; indeed, examples exist of early states that arose without such factors being present.17 This in turn raises questions about the universal validity of conflict theories and pointing to the necessity of more functionalist, managerial theories in some cases.

One way to reconcile the two camps, however, is to recognize that they ‘merely highlight different aspects of interdependent processes’ (Scheidel 2013, 12). The framework theory set forth in Section 49.2.3, is in fact meant to provide a means of such reconciliation, accounting for the many complex ways in which the interplay between the functional, political, and cultural dimensions can lead to variation.18 Managerial theories, for example, emphasize responses to demands/constraints posed by the broader environment—that is, the functional dimension—whereas the coercive theories emphasize the importance of what Hauriou called ‘organized power’—that is, the political dimension. Such power, however, cannot alone explain cooperation on the scale that early states required, first to emerge, then to spread as the dominant form of human cooperation at large scale. Within the cultural dimension, there also had to be what Hauriou called ‘manifestations of communion … within the social group’, or what Peter Turchin—drawing on the writings of the fourteenth-century Arab thinker and politician, Ibn Khaldun—calls asabiya, or deep cultural sense of group solidarity (Turchin 2003).

Consistent with the theory of institutional change articulated in Section 49.2.3, the sections below proceed on the assumption that variables operating in each dimension of institutional change—functional, political, and cultural—have all played an overlapping and interpenetrating role in the process of state formation. In this sense, discussing these dimensions as if they were distinct should be understood only as an analytical heuristic. As with the domains of public and private law discussed at the outset of this chapter, these dimensions all interact with each other in a dynamic and complex adaptive system whose emergent properties cannot be reduced to any set of single variables in isolation.

49.3.1 Mobilization of Surplus Resources—Human and Fiscal

When we speak of the mobilization of surplus human and fiscal resources, we are of course still referring to a form of human ultra-sociality and cooperation in an evolutionary sense. The difference, however, is that we are no longer referring to the sort of cooperation needed to support the subsistence of either kinship-based bands of hunter-gatherers in the late Pleistocene or small tribal farming villages in the early Holocene. Rather, we are now referring to a kind of cooperation beyond subsistence that yielded surpluses—both in ‘blood’ and ‘treasure’—that could then be mobilized for the benefit of a larger-scale polity—what we now call a state. From this perspective, the necessary economic and political metabolisms characteristic of the state can be understood to have emerged symbiotically, reinforced by the eventual emergence of written language as a ‘by-product’ of this overall economic and political dynamic (Nissen 1985).

The increasing effectiveness of this surplus resource generation and mobilization over the first half of the Holocene (beginning 11kya) would give rise, first to chiefdoms, and then to early states in the conventional typology. The necessary predicates to this emergence, however, were the development of forms of sedentary living and increased population density that came with the advent of agriculture, particularly in grains, as part of what is now typically called the Neolithic revolution. The visibility of grain cultivation, along with its relative predictability and storability, rendered it more easily subject to taxation or outright appropriation, two elements essential to the rise of the early state. Increased population density also led to greater surplus labour, whose services could then be mobilized (often through compulsion) on behalf of emergent elites.19

Although the process of early state formation was extraordinarily rapid in evolutionary terms—just a few thousand years—it was obviously slow in historical terms, as measured by consciously lived lives. This is a point that James Scott stresses heavily in his widely read recent study, Against the Grain: A Deep History of the Earliest States (2017). Scott argues that the slow historical pace of state emergence was a consequence of quite understandable social and political resistance to the state’s overall terribleness. State formation entailed, as Scott stresses, not just the domestication of plants and animals but of humans too, who together were forced into what he terms ‘late Neolithic multispecies resettlement camps’ (Scott 2017, 18). The overwhelming costs of state formation in Scott’s telling—whether measured in declining nutrition from less varied diets, heightened disease from close quarters with animals and other humans, burgeoning unfree and/or slave labour in both war and peace, high tax burdens—makes one wonder how states could have ever become the dominant form of political authority that we know it today.

Bracketing for the moment the question of legitimacy in the cultural dimension (which I take up in Section 49.3.2), the evident cost of state formation does raise the question of what the perceived benefits were, and by/for whom. Coercion and social stratification (and hence deep inequality and differential distribution of benefits) are one obvious explanation, as ‘conflict theories’ of state formation have long stressed. But is that the whole story? Was force ‘the mechanism’, as Carneiro (1970, 734) and other conflict theorists suggest?

Certainly, the unequal distribution of benefits arguably ensured that there would be a critical mass of social actors seeking to defend, violently if need be, the institutional advantages that they derived from the emergent state. And this coercive enforcement would obviously be important to the durability of the state form. But one could also argue that, functionally, the slow pace of state formation may well have helped mitigate (though hardly eliminate) the need for intensive coercion in the face of psychological resistance. What we can now identify as a range of seriously adverse causal effects (e.g. heightened malnutrition, infectious disease, war) were, due to the slow pace of change, just as likely to be experienced in the cultural dimension as part of the natural challenges of existence (attributable to the ‘cosmic polity’?)20 rather than the result of social and political organization here on earth.

Moreover, even for those members of the collectivity on the short end of the distributional spectrum, the early state may well have been perceived as lower risk, or at least less uncertain and volatile, as compared to the risks and uncertainties of life beyond the state’s frontiers (cf. Burger and Fristoe 2018; Tallavaara et al 2018). Indeed, as one reviewer of Against the Grain remarked, rather than ‘state subjects fleeing in droves to join the less downtrodden barbarians and having to be held back by force’, the historical evidence more often suggests that it was the so-called barbarians who regularly ‘infiltrated, conquered and settled in existing states’ (Scheidel 2017). This suggests an arrow of attraction that was, over time, in the state’s favour.

This may also point to why, even as particular states no doubt proved fragile and prone to collapse, the core of the state form (large-scale mobilization of surplus resources—human and fiscal—in favour of the group) proved enduring as a functional matter. Among the most important demands on states were competitive pressures posed by other human groups. These pressures rendered states, like all such groupings, subject to a process akin to natural selection, what has been called variously ‘cultural group selection’ (e.g. Richerson et al 2016) or ‘multilevel selection’ (Turchin 2010). According this view, a state’s capacity to foster internal cooperation raises its fitness and success in the competition with other groupings.21 Competitive success in turn leads others to try to copy, or indeed improve upon, a particular state’s model (what social scientists today call ‘diffusion’ and comparative lawyers call ‘transplants’). The process is undoubtedly complex, involving factors operating in the functional, political, and cultural dimensions simultaneously. But the functional incentive to adapt—and more importantly to foster internal cooperation for external success—is persistent.

This persistent incentive helps to explain some of the observed variation in how pre-modern states went about mobilizing surplus resources for collective ends. In a cross-cultural survey of thirty such societies, for example, Richard Blanton and Lane Fargher (2009; 2008) use a collective-action approach to explore the linkage between forms of governance and state revenue sources. They found autocratic rulers generally relied on external sources (e.g. taxes on trade, booty from conquest); rulers whose authority derived from more collective decision-making, by contrast, were able to rely more on internal sources (direct taxes on the population). Among the latter group, Blanton and Fargher also found evidence of greater legal constraints on ruling principals and administrative agents (in effect, public law), as well as the provision of more public goods and greater tax compliance. Examining this and other studies using a collective-action approach, Gary Feinman, a specialist in Mesoamerican state formation, concluded that early polity building in fact often ‘involved coalition, consensus, coalescence, and cooperation’ (2018, 10), with variation between collective and autocratic forms of governance operating along a spectrum.

An implication of this collective-action literature obviously relates to differential levels of political buy-in as to particular forms of governance, or more specifically as to the relationship between the sort of taxation a ruler seeks to impose (external vs internal) and the perceived legitimacy of the governance form (autocratic vs collective). This interplay is an expression of what I have previously termed the ‘power-legitimacy nexus’, or the decisive impact that the differential nature and extent of legitimacy has on the powers that governing institutions can then successfully exercise (Lindseth 2019b; Lindseth 2017; Lindseth 2016). We turn to that next question now.

49.3.2 Legitimate Political Obligation and the Power-Legitimacy Nexus

If we understand a legal or political institution to be the product of a ‘transformation of an organization of fact into an organization of law, of the real into the right’ (Hauriou 1918, 815), then we must also recognize the ultimate centrality of legitimacy in the emergence and durability of the institution. Legitimacy is quintessentially a conception of ‘right’ that can be mobilized in law or politics to justify specific actions or even a system of rule as a whole. The power-legitimacy nexus, however, points us towards the obvious fact that not all forms of legitimacy are capable of justifying the same range of political or legal obligations. Some more limited forms of legitimacy may be sufficient to support institutions of economic metabolism on a smaller scale (say, norms of contract). But a political metabolism on a greater scale—i.e. the establishment of institutions that demand compulsory mobilization of ‘blood’ and ‘treasure’ from a larger population for the benefit of a state—will require different and more robust form of legitimacy altogether.

This more robust form of legitimacy can be called ‘constitutional’, albeit not in the formal (and anachronistic) sense of a foundational act of positive law. Rather, we use the term here in the more substantive sense of strong socio-historical, socio-cultural, and socio-political underpinnings capable of ‘constituting’ a genuine political metabolism on behalf of the collectivity. Hauriou effectively alluded to this higher category of legitimacy when he spoke of ‘constitutional superlegality’; that is, ‘a sort of constitutional legitimacy that occupies a place above even the written constitution’ (Foulquier 2009, 12–13, quoting Hauriou 1923, 296).22 The emergence of this sort of genuinely constitutional legitimacy for a particular community—that is, the creation of a body or bodies capable of mobilizing fiscal and human resources on behalf of the community as a whole—requires a special kind of transformation of ‘real’ and ‘right’, something akin to a phase transition from liquid to solid, again to borrow language of the natural sciences.

Among the elements contributing to this transformation is the existence of a sufficiently cohesive population capable of subjecting itself to political authority that is ‘constituted’ in this way—a huge challenge as early societies shifted away from mere kinship-based groupings. Today we often associate such an ‘imagined community’ (Anderson 1983) with a ‘nation’, ‘people’, or demos in a liberal-democratic sense. But one of the main aspects of the collective-action approach of Blanton and Fargher (2009; 2008) is to highlight the extent to which such collective-identity dynamics operated to support the legitimacy of governance in pre-modern and non-Western societies as well. Indeed, it has long been recognized that early societies developed membership markers at ever-larger scales, well beyond the limits of specific kinship groups, arguably to reinforce this necessary sense of cohesion. These markers could include, for example, such things as dialect, clothing, ornamentation, and religion, each of which could help humans ‘determine whether someone personally unknown to them was a member of their cooperating group or, vice versa, an alien and an enemy’ (Turchin 2010, 7).

This reference to ‘alien or enemy’, however, raises the question of the role of war, conquest, and coercion in forging, in the first instance, these political communities at ever-larger scale. Again, for conflict theorists like Carneiro (1970, 734), it is only ‘[f]orce, and not enlightened self-interest’, that can adequately explain the process of ‘political evolution … from autonomous villages to the state’. There is indeed considerable evidence that intra- and inter-group conflict played an important role in advancing human cooperation within the framework of states over several millennia (Turchin 2016; Turchin 2010). However, a simple binary of ‘force’ vs ‘enlightened self-interest’ arguably leaves unexamined a rather substantial intermediate terrain of nuance in the socio-historical, socio-cultural, and socio-political realm.

In a recent set of reflections entitled On Kings, for example, the cultural anthropologists David Graeber and Marshall Sahlins (2017, 5) argued: ‘Conquest is overrated as the source of “state formation”’, observing that, ‘[f]or all the transgressive violence of the founder’, kingdoms are ‘often peacefully established’. This statement resonates with a similar position advanced earlier by Hauriou (1918, 816), who developed an extended critique of the idea that ‘[f]orce becomes law by success. Constituted law is an attack that has succeeded.’ Hauriou recognized that, superficially at least, history would seem to support such a claim: ‘brutal conquest has long been responsible for the forcible union of peoples, and insurrection has given rise to legitimate government’. The challenge, Hauriou argued, was understanding ‘the difficult problem of legitimacy arising from prescription’. As he elaborated:

[if] an organization is created simply by force, … it then desires to live in peace. But to obtain a peaceful existence the new organization must obtain a pardon for its origin, must modify itself, must put itself in harmony with the conscience of jurisprudence. Peaceful existence is possible only when the demands of the law are satisfied. Until that is achieved the usurper must maintain an armed peace, and an armed peace is not a peaceful existence. So any organization derived from force becomes neither institutionalized nor legitimate save when law has beatified it. Nor does law beatify by reason of force alone. (Hauriou 1918, 816)

One might fairly ask at this point: What is this ‘law’ that ‘institutionalizes’, ‘legitimizes’, ‘beatifies’, and/or legalizes by ‘peaceful existence’? Despite his Catholicism, Hauriou insisted that he was not speaking of natural law, at least not of a sort that is identifiable a priori. Hauriou’s institutionalizing and legitimizing law was, in his view, revealed socially and culturally in the continuing process of historical development manifested in the balance of forces that society realizes in itself over time. This explains why—beyond the functional and political dimensions—Hauriou added a third, cultural dimension to the process of institutionalization: ‘manifestations of communion that occur within the social group’. It is through these ‘manifestations of communion’—often legally or religiously expressed—that a social group takes a kind of ownership of an organization of fact (whether created by political force or in response to functional demand) and turns it into one of law. And it is through this process of internalization that a political legitimacy emerges, one that truly allows the ‘real’ to be viewed as ‘right’ for that particular community.23

Interestingly, Graeber and Sahlins (2017, 6), in the societies they analyse in On Kings, see a similar dynamic at play in royal installation rites. The new king’s ‘wild or violent nature is not so much eliminated’ by these rites ‘as it is sublimated and in principle used for the general benefit: internally as the sanction of justice and order, and externally in the defense of the realm against natural and human enemies’. But even as ‘the king is domesticated’ through these rites, ‘the people are [also] civilized. The kingship is a civilizing mission.’ This ritualized transformation of both king and people points, I would suggest, to the complex dynamic between force and legitimation that has been essential to process of state formation as a whole. Through this special process of transformation—again, this phase transition—mere institutions gain a legitimacy not only to engage in regulatory actions of various kinds in the private domain but also to exercise the core prerogatives of public power on a societal scale: the legitimate compulsory mobilization of resources, both human (policing, defence, i.e. coercion both internal and external) as well as fiscal (most importantly taxation).

What emerges out of this special process of transformation is, in effect, a ‘constitutional’ principal capable of empowering and legitimizing an apparatus of ‘administrative’ agents without which the state could not function. We turn to that final emergent property in the process of state formation now.

49.3.3 Political and Legal Management: Constitutional Principals and Administrative Agents

In a governing system of any reasonable size (thus, by definition, including early states), a constitutional principal at the centre—person or institution—cannot, as mentioned previously, be everywhere at once. Such a principal must operate through administrative agents in order to implement its policies, most importantly as to tax collection and other forms of resource mobilization. This means that, from the standpoint of legitimacy, the most important relationship in a governing system, as Max Weber well understood, is always the one between leader and staff (i.e. principal and agent).24

Of course, the term ‘staff’ here should be broadly understood to encompass the great variety of structures through which a ruling system might be administered (including, as already mentioned above, patrimonial lords, officers of federated cities or regions, or more centralized state bureaucracies, just to name a few possibilities). The idea of a ‘leader’, too, should also be flexibly understood to encompass both persons or institutions of varying types, as long as they are the object of legitimate political obligation. But the key point to recognize is this: The existence of legitimacy as between a constitutional principal and its administrative agent(s) is essential to the operation of the governing system at ever increasing scales. Without that legitimacy, the system collapses.

History is replete with examples but, for our purposes, one famous one will suffice: the fall of the Roman Empire in the West and its replacement by a feudal social and political order. In a magisterial article ‘The Other Transition: From the Ancient World to Feudalism’ (1984), the medieval historian Chris Wickham provides us with a compelling historiographical theory to understand this process. As Wickham explains, in the late Roman Empire the state had long been ‘the basis of wealth and power’ (1984, 14). The problem, however, was that ‘the central [tax] collectors were few. The empire was large; the state could not collect most taxes except through civic officials’ (1984, 15). In providing this essential service to the state, these officials often became fabulously wealthy, and they then channelled their new-found wealth into land. Over time, ‘[t]heir private interests as landowners were … in contradiction with their interests as rulers and clients of the state … [A]lthough the financial resources of the state were still a powerful focus of loyalty …, the direct commitment to private ownership of property tended to be a firmer force … The rich began systematically to evade taxation’ (1984, 15).

By the early 400s CE, according to Wickham, the Germanic invasions had created a crisis of ‘ideological hegemony’ (emphasis in original), suggesting to these elites that ‘the duration of the Roman empire might be finite’ and the ‘possibility of alternative polities [was] more than a mirage’ (1984, 18). Increasing tax evasion by these erstwhile state clients (now primarily landowners) also fed into the crisis: Declining tax revenues weakened the army still further and rendered the Empire more vulnerable to attack. These state clients were thus increasingly presented with a choice: stick with Rome and its patronage (of increasingly less value) or opt for the possibility of a successor state in which their rents in land might receive more protection. By the 460s, the crisis of hegemony had become an outright ‘crisis in the legitimacy of the empire’, marked by ‘actual political disloyalty by some major political figures … By the 470s, each region of the west had its own barbarian rulers; the unitary western state had ceased to exist’ (1984, 19).

Writ large, Wickham’s historiographical theory of the collapse of the Western Roman Empire is ultimately a classic story of an agency-cost problem. By that, we are referring to the propensity of agents to pursue their own interests rather than those of their putative principal, as well as the costs to the principal in constructing mechanisms of oversight and control to ensure that agents do not in fact go astray. At the heart of that challenge is the problem of asymmetric information—the fact that agents at the periphery will inevitably know more about their own activities than will the principal at the centre. Much of what we recognize today as administrative law can be understood, functionally, as mechanisms by which principals manage asymmetric information risk and the agency-cost problem (Lindseth 2019a).

In the case of the late Roman Empire in the West, the state’s previously loyal agents (civic officials) ended up pursuing their own interests as landowners rather than those of their seeming constitutional principal, the imperial state. This history highlights something that Max Weber again well understood: that the agency-cost problem and asymmetric information risk are much greater when a state relies on patrimonial as opposed to bureaucratic forms of administration (see e.g. Weber 1978, 1028–3; Weber 1946, 81). Where administration is patrimonial, the agents own the means of administration and are thus much more difficult to monitor and control; in cases of bureaucratic administration, those means are owned by the state itself, easing—though hardly eliminating—that crucial task of oversight.

The administrative systems of early states usually ‘retained strong patrimonial elements’ (Scheidel 2013, 14). With the subsequent waxing and waning of the feudal system in Europe over nearly a thousand years, such patrimonial elements would come to predominate and then, in the transition to the early-modern period, slowly come under strain. As Wickham has elsewhere written (2016, 2), among the overarching structural developments of the medieval millennium (between the breakup of the Western Roman Empire and the Reformation) was ‘the shift in the balance of resources of political systems from taxation to landowning and back again’, a process intimately bound up with ‘the retreat and reinvention of public power’. By the later Middle Ages (after 1350 CE), ‘the development of more complex forms of taxation by some rulers … allowed for the expansion of a new strata of paid officials, who were more often trained, in universities and other schools, institutions by now themselves made possible because a more complex economy could sustain them’ (Wickham 2016, 255).

The effort to construct an administrative apparatus free of patrimonial elements would continue to characterize the development of the state in the Western world throughout the early-modern and modern period, often prompted by concerns over international competition (see e.g. Brewer 1989; Edling 2003; Storrs 2009). As Tocqueville famously observed in The Old Regime and the French Revolution, the monarchy in seventeenth- and eighteenth-century France was riddled with ‘a vast diversity of laws and authorities, a bewildering confusion of powers’ spread among ‘administrative bodies and officials vested with rights acquired by purchase, which could not be withdrawn from them’ (1856 [1955], 33). Faced with the challenges of war, religious and political division, economic decline, and social unrest, the Old Regime monarchy attempted to create a parallel administrative hierarchy that was unencumbered by corporatist or venal privileges and thus which owed its loyalties primarily to the king. The driving force behind this attempted process of bureaucratic centralization was, as Tocqueville argued, ‘the instinctive desire of every government to gather all the reins of power into its own hands’ (1856 [1955], 58).

That effort no doubt differed considerably, both in historical context and detail, from what one might observe in early state formation. Nonetheless, it was arguably little different in kind across these two periods. In the later French case, of course, it would take the Revolution of 1789 and the ensuing upheaval of subsequent quarter-century to set France definitively on a path of replacing patrimonial with bureaucratic administration (see generally Woloch 1995). But the political and legal essence of that struggle was the reinvention of the ‘constitutional’ principal—the attempted replacement of the king with an elected assembly as representative of the ‘nation’—and then the further development of mechanisms to ensure the legality and legitimacy of the state’s increasingly more centralized network of administrative agents.

In that struggle, post-revolutionary France also purported to create a new kind of law to support its new governing apparatus, now officially dubbed ‘administrative law’, which would have wide influence throughout the Western world and eventually beyond (see generally Sordi 2010). Together with its ‘constitutional’ counterpart over the same period, this seemingly new kind of law would provide the essential foundations for the domain of public law as we formally understand that term today. But the ultimate function of both branches of public law—first to aid in the constitution of legitimate governing authority, and then in its administration—clearly have much deeper roots. Indeed, even if avant la lettre, both domains of public law had long been inextricably intertwined in the process of state formation over many thousands of years.

49.4 Conclusion

As stated at the outset, this chapter is intended only to define an agenda for further research rather than offer any definitive conclusions. The aim at this stage has been to refocus attention on certain fundamentals in the comparative study of public law, both constitutional and administrative. By exploring certain ‘phase transitions’ at a higher level of generality—first, the emergence of legitimate compulsory mobilization and then the development of mechanisms of administrative coordination between principals and agents—this chapter argues for a significant measure of evolutionary continuity between modern developments and those of early state formation. Both in terms of ‘constituting’ and then ‘administering’ a form of specifically public power, these developments should ultimately be understood as expressions of the peculiarly human capacities for ultra-sociality and cooperation, involving also (unfortunately) intra- and inter-group violence and competition.

This chapter has also sought to further refine an analytical framework that can adequately come to terms with both the broader continuities and contextual differences in these developments across time and place. To borrow the language of Elinor Ostrom, this framework seeks to describe ‘a general set of variables that can be used to analyze all types of institutional arrangements’ and ‘a metatheoretical language that can be used to compare theories’ (Ostrom 2011, 8). In stressing the complex interplay between the functional, political, and cultural dimensions in process of institutional and legal change, the framework developed here seeks to achieve a goal long pursued by our anthropological colleagues: to formulate valid cross-cultural and inter-temporal generalizations while nonetheless remaining sensitive to historical particularities and contingencies (cf. Bollig and Finke 2014). In seeking to refine this framework going forward, much work obviously remains to be done. This chapter, together with the prior interdisciplinary writings on which it tries to build, are in this sense merely a start.
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2 See in particular nn. 10–14 below and accompanying text.

3 Perhaps closer to the aims and concerns of this chapter are Fukuyama (2015; 2012).

4 It should go without saying, moreover, that using evolutionary theory as a purported justification to advance a political, social, or economic agenda is even more unacceptable and should thus be even more emphatically rejected. See generally Jones and Goldsmith (2005, 485–98).

5 One might counter that both constitutional and administrative law are now increasingly manifesting themselves in supranational governance in the EU. For reasons I have spelled out elsewhere (Lindseth 2017; Lindseth 2016; Lindseth 2010), I accept this claim with regard to a non-statal administrative power but do not with regard to a purportedly constitutional power beyond the state. The reason is precisely the lack of legitimate compulsory mobilization at the EU level. The fact that legitimate compulsory mobilization remains fundamentally at the level of the Member States suggests why, at least at this stage in history, it is a category mistake to speak of the EU in autonomously ‘constitutional’ terms.

6 For a useful introduction and succinct overview of the literature on early state formation, see generally Scheidel 2013. The traditional list of locations where states first emerged includes ‘southern Mesopotamia, Egypt, the Indus valley, northern China, Mesoamerica, and the Andes’ (Smith 2003, 82).
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8 For a useful overview by a non-specialist, see Carroll 2014.

9 This subsection follows the lead of institutional social scientists who have recently sought to incorporate an evolutionary perspective into their work (e.g. Blyth et al 2011; Lewis and Steinmo 2012; Ostrom 2014; Fürstenberg 2016).

10 The reasoning behind this revised approach is set out in greater detail in Lindseth 2017.

11 cf. Rodgers 1998, 200 (referring to ‘accustomed rights of property’ in the US playing major roles as both ‘interests and ideology’ in the reception of European models of social policy in the late nineteenth and early twentieth centuries).
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13 E.g. the political polycentrism of Europe in the aftermath of the collapse of the Roman Empire may well have served as an eventual predicate for Europe’s later ‘Great Divergence’ from China and the rest of the world in terms of economic performance and overall power (see Scheidel 2019). However, whether Europe’s continuing polycentrism today—something that European integration post-1945 has sought to transcend, if only incrementally—can continue to provide these macroeconomic and geopolitical advantages, is very much an open question (see Lindseth 2019b).

14 cf. nn. 2–4 above and accompanying text.

15 For such an exploration, see generally Scheidel 2013, from which the introductory paragraphs in this Section 49.3 broadly draw.

16 This typology is generally traced to Service 1962; for a critique, see Smith 2003.

17 Scheidel 2013, 12 cites the examples of ‘northern China and among the Maya and Yoruba’, drawing from Trigger 2003, 398 and Lewis 1981, 211.

18 See nn. 12–13 above and accompanying text.

19 In this sense, key indicia of the rise of the early state were to be found in increasingly institutionalized fiscal and labour extraction (Monson and Scheidel 2015; Scheidel 2018).

20 cf. Sahlins 2017, 57, speaking of the sources of the ‘cosmic polity’ as ‘the original political society’: ‘Finitude is the universal human predicament: people do not control the essential conditions of their existence’.

21 As Turchin 2010, 1–2 summarizes: ‘Simply put, individuals within a group must cooperate with each other in order to inflict lethal force on other groups. Conflict between groups is only possible from the basis of within-group cooperation.’

22 My translation.

23 cf. Du Laing 2011, 698 (‘comparative legal theory has also been rightly preoccupied with the question of what makes people—so to speak—“believe” in their laws, rather than in the laws of other peoples’) (emphasis in original).
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In the past two decades, comparative administrative law has emerged as a burgeoning field. The existing paradigms focus mainly on concepts and classifications of administrative law, and use them to analyse the convergence and divergence of administrative law (Rose-Ackerman, Lindseth, and Emerson 2017).1 Meanwhile, the field of administrative law has experienced a series of transformations. The influence of the social sciences, starting in the 1980s, led to a stronger interest in such topics as statutory interpretation (Eskridge 1994; Farber and Frickey 1991), internal administrative law (Mashaw 1983), and institutional design (Stephenson 2011; Gersen 2010). The interaction between public policy and management has prompted the trend known, in Germany, as Neue Verwaltungsrechtswissenschaf (New Administrative Law Science) (Kahl 2010; Voßkuhle and Wischmeyer 2017). Behavioural science, too, has left its footprint on regulation, giving us, for example, the concept of nudge (Thaler and Sunstein 2008). However, an important question that remains unanswered is whether or not theories of administrative law have helped researchers substantively analyse the issues concerning comparative administrative law.

This chapter focuses on four interconnected topics that can lead us to envision the dynamic development of comparative administrative law now and in the future. Comparative studies will renew our understanding of administrative law and governance in the real world. The first section discusses behavioural insights into administrative procedure and judicial review, which may broaden our perspective on rationality review. I illustrate the application of behavioural science to comparative administrative law with examples of reason-giving, proportionality, and cost-benefit analysis. The second section addresses the desk-level operations of bureaucratic administration and calls for greater attention to how cultural differences—especially in the shadow of colonialism—have perhaps transformed or reinvented administrative law doctrines infused with the characteristics of locality. The third section deals with the complexity of institutions through the eyes of comparative administrative law. Administrative law is deeply intertwined with such macro-accountability systems as separation of powers and parliamentary sovereignty. From an external perspective, the rules of administrative law substantiate the functioning of democracy as well as providing the mechanism of governance. Likewise, the development of democracy can reconfigure the principles of administrative law. For example, the legitimacy of administrative states has been heatedly debated recently in the US, leading to an ambitious claim that ‘administrative law is unlawful’ (Hamburger 2015; for counter arguments, please refer to Craig 2016; Vermeule 2015). Examining administrative law in different institutional settings may generate more in-depth thinking on the function and legitimacy of administrative law. Finally, the chapter shifts to a future-oriented discussion about potential conflict and collaboration between governmental use of artificial intelligence (AI) and such traditional administrative law doctrines as legislative delegation and judicial deference. The emergence of artificial intelligence, while raising doubts about accountability, has enabled us to contemplate the future of self-government and democracy. When considered from behavioural, cultural, institutional, and technological perspectives, comparative administrative law may prove to be significantly more fruitful than was once imagined.

50.1 Human Behaviour and Rationality in Comparison

One of the most perennial topics in judicial review of administrative action is the rationality test.2 When an agency’s decisions are based on its discretionary power, courts ask whether or not the agency undertook reasonable consideration before reaching the decisions. Often a court will defer to such an agency’s decisions if they are fact-based and rest on reasonable grounds. In this regard, Commonwealth jurisdictions, when using the time-honoured ‘Wednesbury unreasonableness’ standard for judicial review, presume the reasonable-mindedness of policy-makers which is equal to what a reasonable-minded person would generally do. However, to what extent a decision is so unreasonable that no reasonable person could make the same decision actually depends on judges’ perception of rationality. The Wednesbury unreasonableness standard assumes there are universal criteria for rationality. In reality, human beings are prone to biases and intuitive judgement (Kahneman and Tversky 1979; Haidt 2001). Policy-makers are no exception. How do judges tackle the biases of policy-makers in accordance with the substantive requirement of reasonableness? What kinds of judicial tools can prompt agencies to debias their decisions? How would different designs of judicial process improve a court’s ability to engage in debiasing? For example, regarding availability bias, a court using open review would more easily detect an agency’s bias than would a court using closed review. An open-review system allows courts to consider evidence beyond what is prepared and presented during administrative processes (Asimow and Dotan 2016). On the basis of ex post information, a court may eliminate an agency’s cocooned considerations. However, the cost of open-review systems might be that agencies are noticeably reluctant to use their own discretion when making decisions, since a court could use evidence outside administrative procedure to overrule the agencies’ decisions. Comparing various forms of rationality review with one another should expand our attention to the necessities of sound administration. The following sections inquire into three legal techniques for ensuring rational decision-making: the formality of reason-giving, proportionality and its heuristics, and the relationship between cost-benefit analysis and its meta-framework.

50.1.1 Reason-giving and Rationality

Reason-giving has been one of the procedural values long praised by administrative lawyers. However, there is, so far, no empirical evidence to verify that an agency’s decisions are more rational if its reasons are more complete or even crystal clear.3 In some cases, reason-giving might result in a tedious and inefficient process of administration. The quality of the reasons could deteriorate while administrators grow exhausted writing them all down. However, if an agency has recorded no express reason for a decision, the court might set out on a wild goose chase to determine whether the decision was based on bad faith, irrelevant factors, or simply nothing at all. Accordingly, reasons have to be given in written form. In the real world, administrators do not always elaborate full, detailed reasons for their policies. For example, Japanese officials often employ administrative guidance to work with regulated industries. In doing so, the officials communicate with the regulated industry time and again before announcing their final regulations. Some officials spend more than a decade regulating a specific industry. These officials, through the process of administrative guidance, collect, negotiate, and deliver regulatory reasons. In this context, written reasons are more likely to appear in a brief note than in an illustrative explanation. The outcome of administrative guidance is akin to a mutual agreement. One may argue that the true intention of regulators is to hide behind formality and parsimonious language, none of which can be easily challenged in court. Even if this description is true, opponents of administrative guidance cannot characterize the outcome as less reasonable. After all, during the process of administrative guidance, the agency might have already cited authentic reasons for its decisions. Whether or not a decision is reasonable does not depend solely on formality or paper work produced by an agency. Imposing the reason-writing obligation upon agencies can ease a court’s burden of collecting agency-related policy information, but does not guarantee that reason-based decisions are better-received and sounder than the decisions with summarized reasons. By examining alternatives to reason-writing in other societies, we can realize the underappreciated value of dialogic interaction in administrative processes—a value that is often overshadowed by the formality of agency writings.

50.1.2 Behavioural Proportionality

Proportionality is a way to make sure that government renders reasonable decisions. It is probably, in the last twenty years around the world, the most prominent instance of global convergence in the realm of comparative public law (Jackson 2015; Huang and Law 2016; Mathews 2017). Proportionality requires governments to adopt regulations geared towards achieving legislative goals and towards engendering the smallest burden on rights-bearers. Meanwhile, the regulator has to balance rights-infringements (harms) against public interests (benefits) engendered by the regulations.4 Proponents for proportionality argue that this three-prong test provides a more structured justification of regulation than do the opaque requirements of the arbitrariness test or those of the ‘Wednesbury unreasonableness’ standard (Alexy 2009; Schlink 2012). However, something along the lines of ‘the least burden’ for one person might be ‘unbearable lightness’ for another. Whether or not the structured justification demanded by proportionality can satisfy the requirement of rationality is under scrutiny.

Although no empirical experiments have addressed how heuristic biases hamper the decisional architecture of proportionality, scholars have noticed potential issues in this area (van Aaken 2019). In the context of administrative procedure, while conducting the least-restrictive-means test (or the necessity test), regulators have to compare the harms of proposed regulation with those of alternative measures. Otherwise, there would be no way to ascertain whether or not the regulation in question is the least restrictive one. Regulators’ valuation of harm is prone to availability heuristics as well as loss aversion. In terms of availability bias, regulators may be limited to their own knowledge. If there is a notice-and-comment process, regulators have a chance to escape their tunnel vision or their like-minded decisions by collecting diverse opinions (Sunstein and Hastie 2015). However, most of the time, notice-and-comment is not required for informal rule-making. Moreover, the comparison might be done in a hypothetical and assumptive fashion, since data collection is time-consuming and easily fabricated. In this case, regulators would regard the regulation in question as suitable and necessary, since they would not know—or would not want to know—about any measure other than the one in which they would have invested significant time and effort. The process of data-collecting locks such regulators into the choice they make, an outcome that stems from framing and anchoring effects: once a regulatory issue is presented, regulators have already framed it in their preferred direction and, thus, have fixed the starting point of any subsequent discussion. Regulators have difficulty going beyond their own processing of information. In terms of loss aversion, whether or not the regulation is least restrictive depends on how averse the regulators are to the harm engendered by the regulation. An evaluation by regulators might be very different from the palpable aversion felt by, for example, rights-bearers or regulated industries. Regulators sometimes even confuse their sunk costs with the loss caused by the regulation. Regulators begin to feel aversion when they have to change their regular pattern of management, a scenario that demonstrates the status-quo bias. To the rights-bearer and the regulated industry, the limitation would certainly impose new costs on them, but the costs might not be included in the costs calculated by the regulators. In this sense, the least restrictive means would usually be the point closest to the status quo of the regulators. Under the proportionality test, regulators would deem ‘unnecessary’ any policy choice that deviates from the status quo. If loss aversion occurs with proportionality, the necessity test will likely protect the status quo rather than promote social reform.

More broadly, we want to know whether the application of proportionality in different countries and with different legal rules might lead to different emphases and outcomes by courts (Petersen 2017). For example, both the Korean Constitutional Court and the Taiwanese Constitutional Court have dealt with legislation granting the visually impaired a monopoly in the massage market. While reviewing the constitutionality of this legislation, the former court focused on the suitability of the monopoly, which imposes restrictions on not only sighted people but also people with physical impairments unrelated to sight (2003 Hun-Ma 715, 25 May 2006). The Taiwanese court emphatically addressed proportionality stricto sensu, referring to the imbalance between the benefits of monopoly and the costs, which include the unemployment of non-visually impaired people and the toll on the consumer end of the free market (Judicial Yuan Interpretation No. 649, 31 October 2008). Navigating the factors that lead to the differences between these two courts could showcase how proportionality is shaped by preferences, habituation, and institutional settings unique to particular jurisdictions. With further inquiries into judges’ psychological decision-making process, we can figure out whether proportionality or the intention of judges is the factor most likely to create an activist court (Huang and Law 2016, 328; Petersen 2017).

50.1.3 Cost-Benefit Analysis and Meta-Framework

As heuristic biases might hinder proportionality, some proponents of cost-benefit analysis (CBA) regard CBA as a sound method for avoiding biased decisions or intuitive judgements (Sunstein 2005, 129; Sunstein 2018, 34–8). However, CBA is not free from bias. It relies heavily on contingent valuation, including the value of statistical life (VSL). One of the most frequently used methods associated with VSL is willingness-to-pay, which is inevitably involved in preference and discounting. When asked to measure their willingness to destroy the habitation of an endangered species for the construction of a power plant, people respond at least in part according to their subjective preferences, emotional attachments, socio-economic status, and cultural perception of risk. As a prominent economist once pointed out, ‘Hedonic pricing methods overstate the value of goods and activities whose demands are relatively context sensitive’ (Frank 2001, 93). A new policy’s costs are easier to estimate than its benefits. Therefore, CBA is also prone to impairment from status-quo bias. In the same vein, people might place a greater value on current statistical lives than on future ones. Seniors and foreigners are also potentially valued less in VSL surveys (Viscusi 2018, 93–100, 123–7).

Moreover, cultural-cognition theorists posit that VSL methods suffer from motivated reasoning. Motivated reasoning is a kind of cognitive tendency that occurs in, among others, judges and policy-makers, conforming ‘their assessments of evidence to some goal extrinsic to factual accuracy’ (Kahan 2015, 58). For example, identity-protective cognition may lead policy-makers to select evidence fitting their own worldviews (Johnson and Swedlow 2019, 6). By framing a comparison between costs and benefits, judges and policy-makers have to select which factors count as losses and which ones count as gains. The selection may reflect these individuals’ perception of consequences, which is likely embedded in a risk-oriented meta-framework. Unless the meta-framework is transparent, the objectivity of CBA remains self-reinforcing and circular. Comparative administrative law is an arena in which people can explore the meta-frameworks of CBA across diverse regions.

CBA was not widely applied anywhere in the world until President Ronald Reagan’s Executive Order No. 12291 in the US. Today, it flourishes in quite a few countries around the world. The idea of economically justifiable policy is well-received in emerging countries, where environments and natural resources deteriorate rapidly and people aspire to a ‘protection-oriented regulatory agenda’ (Livermore and Revesz 2013, xiii–xiv). CBA may help policy-makers to prioritize their policy agendas, while strengthening the ability of core executives to streamline policy-making processes. It is argued that the CBA methods in developing countries differ from those in developed countries. The valuation of labour, goods, and interest rates in developing countries carries with it many caveats that complicate and limit the applications of CBA. Therefore, to calculate costs, one would have to recalibrate the tools of valuation (Quah 2013, 27). Meanwhile, the issues of distribution and equity loom large in developing countries. The function of CBA is not only to prioritize policy choices, but also to create a platform where citizens and regulators can collect, present, and consider information. In this sense, CBA’s function is more about political transparency than bureaucratic rationality (Yeh 2013, 99–101). Meanwhile, VSL surveys may be regarded as a national census on what matters most to citizens. In other words, CBA is more than a formula serving to balance positive and negative effects of regulation. The global expansion of CBA, though not yet as vibrant as proportionality, invites further inquiries into the cognitive effects and contextual variation of local practices.

50.2 Bureaucracy, Accountability, and Administrative Efficacy

Francesca Bignami once suggested that comparative administrative law can be reframed as a multi-faceted network of accountability between civil servants and four groups: elected officials, organized interests, the courts, and the general public (Bignami 2011, 861). Accordingly, administrative law should not be mechanically divided into such static categories as ‘judicial review’ and ‘government organization’; rather, it is a network of relationships among diverse actors accountable to one another. Through the accountability network of rules and procedures underpinning public administration, comparative studies may ‘capture empirical realities and normative self-understandings of contemporary administrative governance’ (ibid, 862). Though captivating, this suggestion still implies a model of checks and balances. If we situate accountability networks in a more fluctuating process of day-to-day routines, the focal point may shift from the model of checks and balances to the communication channels among these groups. Comparative administrative law can show that the circulation—and, for that matter, the control—of policy information is crucial in contemporary governments, and bureaucrats play a central role in the process.

50.2.1 Internal Administrative Law Revealed

It is widely known that bureaucrats take charge of policy initiations, impact assessments, hearings, rule-making, implementation procedures, programme monitoring, final reports, policy revisions, and so on. Bureaucrats must collect and create all kinds of information and documentation to respond to legislative inquiries and to defend the agency’s decisions in courts as well as to communicate with citizens and interest groups. Beyond the hierarchical chain of control, bureaucrats contend with diverse political pressures and often incomplete, ambiguous, or vague information. With time constraints, they usually have to make decisions based on conventional practice, which is the outcome of day-to-day administration. Analysts have long sought the inner logic of bureaucratic decision-making, which, once uncovered, promises to reveal the reality of government. Jerry Mashaw’s pioneering works on the US Federal Aid Highways Program in the 1970s and the Social Security Administration’s disability programme in the 1980s shed light on the ‘invisible hands’ of bureaucrats, ‘cooperative federalism’ programmes, and ‘internal administrative law’ (Mashaw 2017, 503–4). In his research on disability benefits cases, Mashaw concluded that ‘the standard sources of law—the Social Security Act, judicial decisions interpreting it, and agency regulations published in Code of Federal Regulations—have essentially no direct effect’ (ibid). In most of these US cases, state-agency personnel rely on the Disability Insurance State Manual (DISM), a statutory interpretation by the Social Security Administration, which shows the internal rules control agencies’ decision-making. A traditional model of accountability may work to bring these interpretative rules within the scope of judicial review or to make sure they are delegated by the legislature. However, the demands of day-to-day administration, which entail spontaneity, consistency, feasibility, and contingency, consolidate a given agency’s interpretative power to make laws a reality. It is mostly impractical to provide a complete list of dos and don’ts in the statutes (ex ante), and it is also ‘humanly impossible’ to have courts review each instance of exercised administrative power (ex post). It turns out the internal law, or ‘the management side of due process’, is the real source of law for administrative justice. As Nicholas R Parrillo describes it, the rule of law presupposed by internal administrative law not only is ‘backed by sanctions and recognized and followed by officials in the positivist sense’, but also serves to ‘satisfy our demands for legitimation of the exercise of administrative power’ (Parrillo 2017, 3). Mashaw’s research on internal administrative law illuminates a world that ‘consists primarily of unpublished written instructions and interpretations combined with standard bureaucratic routines and with developmental and decisional practice’, which are ‘largely unaffected by traditional external legal control through judicial review’ (Mashaw 1983, 213).

Internal administrative law hints at the value of comparative inquiries into agency operations and bureaucratic rationality. These and related issues merit qualitative and desk-level field research. Anthropologists who study bureaucracies have explained the paradoxical concurrence of ‘rationality and dysfunction’ in the real world (Crozier 1967, 175–83). An ethnography about the growth of paper in the Capital Development Authority (CDA) in Islamabad reveals a bureaucratic rationality in which functionaries strived to ‘avoid responsibility, influence cases, and sometimes to raise money’ by creating particular kinds of ‘graphic artifacts’ on official files and ‘moving files through a greater number of functionaries’ (Hull 2012, 114–15). This pattern of administration is not driven by a Weberian concept of ‘intrinsic autonomous logic of modern rationalization’, but rather by bureaucrats’ ‘cunning of reason’ to diffuse and transfer responsibility. According to Hull, on the desk level, bureaucrats may use documents to ‘generate opacity or false clarity’, which function like a vehicle for corruption (ibid, 246). However, according to traditional analyses of administrative law, the finality of administrative action is the threshold of judicial review. Courts cannot review the reams of paperwork prepared throughout the internal process of everyday administration. Even though the Administrative Procedure Act (APA) controls procedural propriety, the mountains of files, pamphlets, and binders prevent courts from thoroughly investigating the potential errors of bureaucrats. Rephrased wording, multiple drafts, post-it notes, recorded deletions, and graphics of all kinds are omnipresent throughout the process of documentation but do not fall into any category of traditional administrative law. These behaviours culminate in a colossal world of administrative workplace practices that has yet to receive its due in comparative administrative law scholarship.

50.2.2 Cultural Interpretation and Colonial Legality

A cultural approach to researching comparative administrative law can bring to light local knowledge of desk-level bureaucratic rationality. Such an approach may capture the nuances of day-to-day administration and how it legitimizes administrative power against the backdrop of a wider culture. Here, ‘culture’ is not an objectified, static construction of ideology, but ‘systems of meaning and the practice in which they are embedded’ (Steinmetz 1999, 7). Cultural approaches in this field of research emphasize the production and circulation of meanings, all of which derive from the interplay between and within government and the society. The approaches can also reveal how citizens self-identify as social beings in a web of administrative actions and regulations. These relationships, whether they take the form of obedience, ignorance, or defiance, exemplify some of the most important cultural ramifications of administrative law. By turning to cultural interpretation, researchers can excavate local distinctions between public and private and can present these distinctions as instances of legal hybridity influenced by layers of national and international history. Martin Krygier once noted that ‘law, as we have seen, might just amplify or undergird unrestrained and uncivilized power. Or it might aid power in a mission to “civilize” not power, but people thought of as barbarous, or in some other deep way uncivilized’ (Krygier 2002, 255). Although Krygier’s case concerns Australia’s aborigines, this notion of a ‘civilizing mission’ is also reflected in the administrative law of other post-colonial countries (Huang 2008).

Even though, soon after the Second World War, most former colonies declared independence, they were still heavily influenced by the colonizers’ culture and, more specifically, the colonizers’ doctrines of public law and administrative law. Case law, codes, and governing structures brought by colonizers have engendered long-term, structural transformations of law and administration even after the colonial regimes departed. As cultural theorists argue, ‘a rule is necessarily an incorporative cultural form’ (Legrand 2001, 59). The making of laws is inevitably related to the deep-seated assumptions of law-makers. In the pre-colonial era, there were local modes of power domination and political communication. Once such concepts as the separation of powers, checks and balances, ultra vires, and the rule of law took root in a colony, they would substantially transform the society’s approach to governance—a transformation that would carry on after independence. Colonial legality, therefore, changes not only the rule of government but also the consciousness of the governed (Cohn 1989, 150).

50.2.3 Chronology of Legal Transplants

It is not a surprise that legal transplant scholars usually overlook the efficacy of colonialism after the departure of the colonizers. As just mentioned, former colonies adopt law and governmental structure influenced by the former colonizers. Therefore, contemporary legal colonialism, mostly not in any material form, is disguised in the form of legal transplants. Theories of legal transplants usually focus on the migration of certain legal rules and the necessary conditions for legal transplantation. Alan Watson once argued provocatively, ‘Legal rules may be successfully borrowed where the relevant social, economic, geographical, and political circumstances of the recipient are very different from those of the donor system. Indeed, the recipient system does not require any real knowledge of the social, economic, geographical, and political context of the origin and growth of the original rule’ (Cairns 2013, 647). Critics like Lawrence Friedman have argued that ‘if the laws of one country can be adopted by another, it becomes difficult to argue that, for the adopting country at any rate, law arises from the common consciousness of the people’ (ibid, 653). Both Alan Walton and Lawrence Friedman, however, told only one side of the story.

Colonial regimes transplanted administrative law doctrines such as the Wednesbury unreasonableness standard throughout common law jurisdictions, including South Africa, Canada, Australia, Singapore, Hong Kong, and Israel, despite their cultural, ethnic, and social disparateness. Nevertheless, it would be a mistake to assume that their common adoption of the doctrine is fully attributable to colonial indoctrination or a natural outcome of legal transplants. Courts in these jurisdictions have distinctively adapted legal doctrine to local contexts (Jhaveri and Ramsden 2020). Martin Kryger argues, ‘Social and political questions are central ones to ask about the place of law in a society, and they will be answered differently in different societies, whatever the written laws say or have in common’ (Kryger 2002, 232). Legal syncretism, originating from local adaptation of transplanted law, has sometimes been critiqued as inauthentic, underdeveloped, or a deviation from the rule of law. In truth, however, legal syncretism represents cultural legitimation of local practice as a response to legal transplants and embodies the aspirations of local consciousness.

Conversely, former colonies’ adaptation of a legal doctrine can affect the former colonizer’s legal regime as well. Margit Cohn demonstrates how Zimbabwean and Canadian courts’ formulations of proportionality have influenced the British Privy Council’s decision in de Freitas (1996) and consequently the decision of Daly (2001) by the House of Lords (Cohn 2010, 620). Meanwhile, transnational convergence also becomes more salient. After 2000, more than a half of the decisions of the UK House of Lords (now the UK Supreme Court) involving proportionality and unreasonableness cited the European Court of Human Rights’ decisions (ibid, 625). And since the UK Parliament’s passage of the Human Rights Act of 1998, the jurisprudence of Strasburg has gradually replaced the Commonwealth-based doctrine of proportionality. Nevertheless, the Wednesbury unreasonableness standard has not vanished but ‘adjusted to European requirements’ (ibid, 615). To analyse the complex phenomenon of legal transplant, Cohn developed the notion of chronology: ‘each transplant is regarded as one part of a series of events, and is influenced by past and future transplants’ (ibid, 628). By adopting the approach of chronology to the study of comparative administrative law, researchers can capture a combination of time and space revealing not only the episodic development of transplanted law but also the nonlinear interactions among different players in different stages, which would not reduce the story of legal transplant to a simplified relation between export countries and import countries only.

50.3 Institutions of Administrative Law

Administrative law is about bureaucrats and the institutions they are subject to, in charge of, and responsible for. However, the idea of institutions is very fluid. When people talk about an institution, they usually refer to different things and the term ‘institution’ could be alternated with ‘system’, ‘mechanism’, ‘structure’, or ‘rules’.5 Jon Elster once explained, ‘Examples of institutions include the family, constitutions, paper money, the market economy, and transitional justice’ (Elster 2007, 427). He also provided a definition of the term: ‘[i]nstitutions are ways of doing things that emerge or evolve gradually, although once they have taken on a definite shape they can be consciously adopted and implemented by organizations’ (ibid, 427–8). From Elster’s perspective, the major function of institutions is to overcome distrust. In this sense, institutions are a solution to the problems of collective action. For example, constitutional courts, as institutions, are a mechanism by which governments can strike down unconstitutional laws, thus honouring political promises embedded in constitutions. Likewise, administrative law is a collection of rules and practices that stabilizes the relations between society and the state, individuals and government, business and public sectors. Institutionalization of administrative law is warranted not necessarily by a codified document like the APA but by the practices of rule-following in the realm of public administration. In this regard, James G March and Johan P Olsen notably argued, ‘Rules are followed because they are seen as natural, rightful, expected, and legitimate. Members of an institution are expected to obey, and be the guardians of, its constitutive principles and standards’ (March and Olsen 2006, 7).

50.3.1 Zoom in and Zoom out of Administrative Law Institutions

If we agreed with Jon Eslter that institutions are ‘ways of doing things’, then a specialized administrative court, hearings on urban planning, and the US National Ambient Air Quality Standards (NAAQS) are all institutions of administrative law. They all identify the ways of doing things. These institutions, though they do not always overlap, are always related to each other to varying degrees. Borrowing the notion of holons from Arthur Koestler, Eleanor Ostrom stated that ‘what is a whole system at one level is a part of a system at another level … Units have subunits and are themselves parts of larger units that fit together as a pattern’ (Ostrom 2005, 11). To analyse institutions of administrative law from the theoretical perspective of holons, we may first describe the internal configurations of institutions, which constitute the whole picture of administrative law collectively. This relational analysis functions as a microscope to observe different layers of administrative law as institutions. For example, the rule-making of NAAQS is a result of scientific review of the US Environmental Protection Agency, which itself is of course not a legal analysis but a basis for environmental regulation. However, because NAAQS are administrative rules, they are subject to the statutory criteria of the US Clean Air Act (CAA). The CAA, as one of America’s congressional commitments to protecting public health, was upheld as constitutional by the US Supreme Court. Therefore, Congress and the Supreme Court, in addition to other entities such as the Environmental Protection Agency and Research Triangle Park, are all sub-institutions of the overarching institution of American administrative law. It is tempting to consider the sub/whole analysis as reflective of a chain of delegation. However, the interactions among sub-institutions and the interactions between them and the overarching institution are far more complicated than a model of unidirectional delegation would suggest. Institutions intersect with one another over time. Therefore, from the sub/whole perspective, any rigorous analysis of institutions is ‘a form of “dissecting” complex systems into composite holons that are then dissected further. Explanations occur at multiple levels and different spatial and temporal scales’ (Ostrom 2005, 12).

A major task for comparative administrative law is to elaborate on complexes of administrative law institutions in diverse societal, national, and regional contexts. Each jurisdiction is like an ecological system, which comprises many biological levels (or, as Ostrom puts it, ‘action situations’) and species (‘participants’). What is most challenging in this regard is that different actors at different institutional levels may take any number of actions based on any number of rules, all of which creates the potential for complex interactions among actors. Throw into the mix widely varying temporal and spatial dimensions, and the outcomes become even more complex. According to Ostrom, these interactions ‘in turn affect the participants and the action situation,’ which constitute the action arena (ibid, 13). She suggested that institutional analysts focus on the action arenas (i.e. the dependent variables), which are affected by such exogenous variables as ‘the rules used by participants to order their relationships’, ‘the attributes of the bio-physical world that are acted upon in these arenas’, and ‘the structure of the more general community within which any particular arena is placed’ (ibid, 15). The rules can be either internal administrative rules or delegated rules. The structure of the more general community is the constitutional arrangement of powers. As one progresses through a sub/whole analysis of administrative law institutions, one observes a progressive blurring of the categorical distinctions between constitutional law and administrative law; that is, the two realms become increasingly—and systematically—integrated. By zooming in and out of action arenas, comparative administrative law scholars can identify ‘the appropriate level of analysis relevant to addressing a particular puzzle and learning an appropriate language for understanding at least that focal level and one or two levels above and below that focal level’ (ibid, 12). Analysts who zoom out to a more distant vantage point may see how institutional changes happen and what their consequences are.

Public law has traditionally been associated with a formal-legal school whose adherents have weathered criticism for being ‘relatively insensitive to the nonpolitical determinants of political behaviour and hence to the nonpolitical bases of governmental institutions’ (March and Olsen 2006, 5). However, formal-legal rules and structures do matter. They give actors incentives to take action. Institutions cannot work without formal rules and structures. The central lesson that we should learn from new institutionalism, which emphasizes the empirical aspects of institutions, is not to disregard formal rules but to incorporate them into the sub/whole constellation of relationships. While writing about controlling administrative law by different mechanisms, Peter Cane makes an observation: ‘A control regime … regulates the exercise of administrative power. It is a sub-system of a system of government consisting (like the latter) of a set of institutions, norms and practices’ (Cane 2016, 146). Cane articulates two major ideas of institutional design: accountability and checks-and-balances, both of which affect the relationships among a state’s bureaucracy and the three traditional ‘branches of government.’ In his analysis, these relationships are deeply embedded in the systems of government of which they are part (ibid, 518). In other words, the macro-structure of government inevitably conditions the micro-behaviours of such government actors as bureaucrats. Comparative administrative law not only can clarify the implicit effects of governmental structure on the choices of actors but also must develop longitudinal dynamism among bureaucrats, rules, and constitutional structures. It is worth noting that this dynamism does not exist only in democratic societies. In conducting comparative analyses of administrative law institutions, researchers would do well to expand their research scope to previously neglected political regimes, be they authoritarian, theocratic, absolutist, or populist. Setting aside normative evaluations, sub/whole institutional analyses can reveal how these political regimes’ administrative law institutions differ from one another regarding how they handle power.

50.3.2 Bringing the Political Party Back In

Among the diverse institutions of administrative law, the political party is probably the least studied one in comparative administrative law. It has long been regarded as a private entity whose decisions are thus outside the purview of administrative control or judicial review. However, the political party has become the major driving force in contemporary politics (van Biezen 2011). Whether parliamentary or presidential, governments around the world are more or less captives of political parties. Daly and Jones recently pointed out that ‘in a variety of states the political party has morphed from a vehicle for rational policy platforms and electoral contestation to a totem and vehicle of identity, narrative, and emotion’ (Daly and Jones 2020, 537). Nowadays political parties function like quasi-governmental machinery, channelling political interests between formal and informal organizations and dictating policy agendas without accountability checks. The only mechanism to constrain parties’ abuse of power is periodic elections. However, electoral systems themselves can fall prey to manipulation by competing parties. Self-interest entices party leaders to cling to power as long as they can, so they tend to change electoral rules or selection processes in ways that consolidate personal and party power. ‘The party, far from people-representative, becomes faction-representative’ (ibid, 20).

Drawing on the foundational principles of liberal democracy, theorists of militant democracy advocate constitutional hurdles or legal measures that dissolve political parties or severely limit their activities. However, these special tactics are criticized as paradoxical, since they would constrict civil liberties in the name of saving liberal democracy (ibid, 11, 21). The question of how to rescue democracies without hollowing out the essence of democracy looms large in our time (Ginsburg and Huq 2018, 113–19). While constitutional doctrines such as checks and balances do little to regulate parties, administrative law may provide a distinctive regulative model that different jurisdictions can use to improve the quality of democratic politics without invoking the controversial notion of militant democracy.

First of all, if the aim of political parties should be to improve the process democratic decision-making, their agendas and actions might need to satisfy certain rule-of-law thresholds, whether instituted by the parties themselves or by governments. Party or government actors may handle party membership, party management, and related matters by appealing to such rule-of-law principles as audi alteram partem and nemo judex in causa sua. Both the transparency of party affairs and party members’ participation in internal affairs can promote consensus building in political parties by the exchange of diverse ideas among party members. Meanwhile, parties or governments may use the corporate law doctrine of ‘piercing the veil’ (i.e. accountability through transparency) to scrutinize the activities of party leaders. If the cabinet’s or the executive’s unlawful decisions are orchestrated or substantially instructed by party leaders who have not occupied any official positions, party leaders should be held accountable for these decisions legally. In so doing, the undue influence exercised by party leaders may be disclosed to secure public interests, rather than being hidden in the unseen web of political manipulation (Huang 2019).

One may argue that the rule of law exists to constrain the arbitrary exercise of power by states, not the arbitrary exercise of power by such private entities as political parties. Hence, or so the argument goes, courts should never apply tests of natural justice or of substantive fairness to internal party affairs. Why? Courts, if they adjudicate these affairs, will expand their oversight of the process of democratic representation too much. One may take the argument further, asserting that, if a country’s government regulates political parties in the name of rule of law or transparency, the ruling party might use the government as leverage to dismantle or to sabotage opposition parties. Another concern is that the rule of law, instead of enhancing political representation, undermines it by making consensus-building impossible. The idea is that political representation depends on consensus-building, which itself usually depends on grey areas in which party members can quarrel, negotiate, and strike deals: excessive transparency of a political party’s inner workings might hamper party members’ willingness to communicate earnestly with one another, leading to compromises that, divorced from reality, are unsustainable in the long-term (van Biezen 2011, 205).

These are all legitimate concerns, but the best response to them is not a laissez-faire approach to political parties. In fact, regulative models of administrative law are always grounded in a particular society’s political context, which informs regulators that they must follow nuanced rules of political communication. As mentioned, institutional settings affect the scope within which governments can apply the rule of law to internal party affairs. For example, if a national constitution permits the government to oversee political parties, courts could legitimately intervene in internal party affairs. However, in the absence of such a provision, the courts would need to work within an institutional framework to determine whether or not—and if so, to what extent—they could help define the proper roles of political parties. Because the advantages of administrative law are its process-centred and rule-based characteristics, comparative research should examine how societies can use models of administrative law to regulate political parties in ways that invigorate party politics.

50.4 Artificial Intelligence and Epistemic Democracy

The internet and mobile connectivity have sharply transformed the ways in which people receive, perceive, and disseminate information. Gigantic companies like Google, Amazon, Facebook, Apple, Alibaba, Baidu, Huawei, and Tencent have been collecting massive streams of data from users for—among other things—management, marketing, and political purposes. In the digital age, no one can escape the astonishing reach of information technology. For this reason, the emergence of artificial intelligence (AI) is arguably the most challenging issue for contemporary governance. Cities and states have been using AI to operate traffic signals, to manage infrastructure projects, to predict citizens’ exposure to toxins, to detect tax fraud—the list goes on and on (Coglianese and Lehr 2017, 1161–5). As a component of AI, machine-learning algorithms can ‘optimize a performance criterion using example data or past experience’ (Alpaydin 2010, 3). Machine learning is often thought to overlap with AI in ways that statistical modelling does not: while the latter uses regression results to support causal inferences between dependent variables and independent variables in the real world, machine-learning algorithms, after being fed data, mathematically generate their own predictions, which do not claim any causal inference but simply transform inputs into outputs by analogical reasoning. Of special relevance to administrative law is the fact that machine-learning transformations rely on black-box procedures, which are closely related to transparency, or more accurately, to the absence of it (Coglianese and Lehr 2019).

Black-box technology is common in the sciences and particularly in engineering. Simply put, black-box systems take something and transform it into something else, but ‘hide’ the transformation step. In other words, it is clear (‘transparent’) what both the input and the output are, but the way in which the system changes the input into the output is unclear (‘opaque’). Hence, the technology (the ‘box’) is opaque (‘black’). Scholars have argued that the black-box technology found in AI prevents the public from knowing how governments reach their policy conclusion and, thus, prevents the public from holding governments accountable (Pasquale 2019). Consider the following example of black-box technology in government use of AI: according to traditional administrative law, the legislature should intelligibly delegate its powers to a specific government agency. After being granted legislative power, the agencies may use AI to facilitate their fulfilment of these responsibilities. However, it would be very difficult to find inferential justification for AI’s rule-making. Therefore, legal scholars Cary Coglianese and David Lehr argued, if agencies using AI can explain ‘how an action was taken’, they have satisfied the demand for ‘reasoned transparency’ (Coglianese and Lehr 2019, 37). Thus, regarding accountability, agencies may publicly provide their reason for undertaking an action by disclosing their AI-related machine-learning algorithms and objective functions. Because agencies control which AI technology they use, they—not robots—should be accountable for how they handle power delegated to them.

At first glance, AI regulations seem to be irrelevant to comparative administrative law. However, in this day and age of AI-dependent governments, the AI technology and machine-learning algorithms that governments use to make sense of big data are inextricably bound up with responsive government, technological administration, democracy, and much more. Because AI varies across governments, comparative research on the relationship between AI and administrative law is highly promising. To craft domestic policies with the aid of AI, governments need training data sets for the optimization of algorithms and models. Once objective functions (the aims of a model) have been optimized through the manipulation of parameters, a learning machine can be fed historical data sets related to people’s preferences or to people’s real-world experiences. The end result should be predictions that guide the activities of government administrations. The very act of feeding these data sets to AI technology significantly improves the cognitive diversity of decision-making processes because historical data sets consist of comprehensive information that human policy-makers, no matter how brilliant or familiar they are with the policies at hand, can never either thoroughly comb through or carefully consider. With the right algorithms, AI can perhaps screen through an impressive spectrum of possibilities and detect alternative routes before reaching ‘decisions’. Data inclusiveness, as implemented by AI, promises to consolidate the democratic dimensions of administrative decision-making. The rule of majority praised by theorists of epistemic democracy can help to justify the AI decisions as not only legitimate but also correct. (Landemore 2013).

Machine learning and other forms of AI are cutting-edge technology still undergoing rapid changes. It is too early to predict whether this technology will replace human rationality in the future. However, in terms of data inclusiveness, AI and big data can accomplish more than human officials can. On its dark side, AI can also enhance the surveillance of the government, like the face-detection skill and social credit system in China. As governments become more and more reliant on AI, scholars in comparative administrative law will reap insights from studying this use of AI and specifically from surveying the various objective functions laid down by policy-makers across countries. Another area of research for these scholars should be the relationship between AI-based policy choices and social intelligence (how well people know themselves and others in a community context). Even though there is no definite causal inference to be made between input data and outcome predictions, the optimization of algorithms rests on input-data sets. For these and many other reasons, comparative research should address AI applications in administrative law.

50.5 Concluding Remarks: Human Subjectivity and the Infinite Horizon

Scholars in comparative administrative law have long grappled with the issue of methodological uncertainty. Much of this research focuses on two or perhaps three countries regarding a single doctrinal issue. This kind of research is often plagued by common methodological problems related, for instance, to random selection. In this chapter, I have suggested that scholars in comparative administrative law adopt an integrated methodology: placing human subjectivity in the network of accountability.

From the perspective of behavioural science, it is the decisions of judges and regulators to define the doctrines of administrative law, which varies from one place to another across time. Their views suffer from heuristic biases exactly because of the bounded rationality of human beings. People are also affected by their cultural perception, which contributes to the meta-framework of decision-making. The cultural perception of governance reflects the imprints of old colonial legal systems that have been transplanted—with input from local social norms and practices—into a post-colonial state composed of layered institutions. The interactions among human subjects (i.e. law-makers, judges, bureaucrats, and citizens), legal systems, cultural systems, and institutions take place in a sub/whole system of administrative law. Human subjectivity, thus, is central to administrative law and should be central to more research methods in the field. While artificial intelligence is playing an increasingly prominent role in administrative law, the primacy of human subjectivity remains firmly in place.

This chapter has covered latest researches about administrative law, with a comparative look at such perennial issues as rationality and delegation. Left out of this discussion are many new and exciting issues. One major issue concerns transnational governance and global regulatory networks, particularly in regard to overlapping powers of states and the soft law of international organizations. Whatever the issue is, the changing technological and political face of public administration will no doubt affect the scope of research in this field. For example, the reemergence of populism and soft authoritarianism worldwide has been reshaping our understanding of democratic governance. Likewise, dysfunctional governance, whether due to partisan politics, economic weakness, or other factors, has been prompting experts in administrative law to think outside traditional boundaries and to reflect, once again, on universal themes regarding sound and legitimate government. The future of comparative administrative law comes from the lively struggle for administrative justice in every corner of the world. Thus, the horizon of comparative administrative law suggests an infinite quest for answers to the age-old question of how people can live together with dignity.
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1 Please note that Francesca Bignami once suggested that ‘‘comparative administrative law should be framed no longer as the rules and judicial redress mechanisms that guarantee the effective working of administration, but rather as an accountability network through which civil servants are embedded in their liberal-democratic social orders’’ (Bignami 2011, 869).

2 In administrative law, judges and legal scholars usually associate reasonableness with rationality (Craig 2013; Wade and Forsyth 2009, 296; Cane 2011, 189–92; Alexy 2009). Lorde Diplock once suggested that irrationality is what can by now be succinctly referred to as Wednesbury unreasobableness (Council of Civil Service Unions v. Minister for the Civil Service [1985] AC 374 at 410). However, Timothy Endicott argues that it is dangerous to square unreasonableness with irrationality. According to him, an unreasonable decision is not guided by reason, which is a question of degree (more or less reason), while acting irrationally simply means being crazy: ‘Irrational action is inexplicable. Extremely unreasonable actions can be highly rational; irrational actions are just mad’ (Endicott 2018, 244). Nevertheless, to make cross-jurisdictional comparison possible, in this chapter, I use the rationality test as an umbrella concept referring to all sorts of judicial standards about humans’ rationality, including proportionality, Wednesbury unreasonableness, and the arbitrariness test.

3 Recent research has done that regarding judges in China. See Liu 2018.

4 Some courts examine the legitimacy of purpose before entering the three-prong test (suitability, necessity, and balancing) (Petersen 2017).

5 E.g. James G March and Johan P Olsen describe institutions as ‘a relatively enduring collection of rules and organized practices, embedded in structures of meaning and resources that are relatively invariant in the face of turnover of individuals and relatively resilient to the idiosyncratic preferences and expectations of individuals and changing external circumstances’ (March and Olsen 2006, 3).









Chapter 51

Administrative Law and Democracy


Susan Rose-Ackerman




This volume provides an impressive overview of a complicated and diverse field. The contributions canvass the ways in which the public administration affects ordinary citizens and private organizations and its interactions with the judiciary, the legislature, and political officials in the executive. Many chapters link national administrative law to differences in underlying constitutional and legal structures. Presidential systems differ from parliamentary systems. The common law provides a different starting point compared to the civil law. Neither is inherently ‘better’, but cross-country differences highlight how common problems can produce disparate solutions. All modern states must confront the tension between competent, technical responses to policy mandates and efforts to assure the democratic accountability of the public administration.1 Five primary comparative dimensions overlap and interact.

(1) Due process and the protection of rights in adjudications inside the bureaucracy;


(2) The interaction between constitutional structures and administrative law;


(3) The connection between private law and public law, especially as reflected in differences between the civil and common law traditions;


(4) Balancing technical competence with openness to public input; and


(5) The organization of the civil service to provide efficient administration and desirable career paths for trained professionals.





Statutes and constitutional principles constrain governments, subject to judicial enforcement by ordinary courts or specialized administrative tribunals. International trends in the globalization of trade and investment, combined with transnational product standards and regulatory norms, have removed a class of issues from nation-states and transferred them to global bodies with weak accountability to the citizens of any nation-state.2 At the same time, sharp debates in public law occur in federal states that struggle over the allocation of authority between levels of government.

The complex ways in which administrative law interacts with other aspects of a polity’s legal, economic, and political landscape imply that developing a freestanding, general theory of administrative law is a fruitless enterprise. An alternative is the articulation of general values that arguably ought to apply in all representative democracies, and to ask whether and how disparate political systems embody these values. In other words, the goal is both to apply the lessons of positive political theory and to assess various polities based on values that are widely accepted by democratic citizens. The most interesting and difficult cases arise when public law fails to incorporate certain values in practice, but where political incentives, taken alone, are unlikely to produce reform. Paradoxically, popular mobilization, outside of formal, public law structures, is then a necessary condition for incorporating popular opinion into the public administration of public programmes.

This short essay is not the place to provide a comprehensive review of the field and its potential for development. Instead, I focus on important debates at the intersection of regulatory law, constitutional structure, technical competence, and public participation. As Elizabeth Fisher writes in her chapter in this volume:

[W]hile administrative law is the law of public administration, public administration is not only constituted and limited by law. To truly understand the subject matter of administrative law, a more interdisciplinary approach is required.3

I concentrate on the representative democracies that are at the heart of the volume.4 In such polities, delegation of policy-making authority to the executive branch is inevitable as the state confronts the social and economic problems of modern life—for example, environmental harm, health and safety risks, education, poverty, healthcare, and old age. Statutory and constitutional language is incapable of eliminating policy discretion given the complexity of these problems and the need to respond quickly to changed circumstances. Such delegation, however, appears to violate democratic norms that view the legislature as the only source of legitimacy. Even in a system with a popularly elected president, executive-branch policy choices must confront the issue of democratic legitimacy. These choices may bear little or no relationship to promises made during the electoral campaign, and they may involve only minimal legislative involvement. Thus, although policy delegation is inevitable, it is also democratically problematic. To further the democratic credentials of executive policy-making, the response that I defend urges the use of administrative procedures that require transparency, citizens’ input, and public reason-giving. The legislature and the executive establish the political background for government policies. However, they do not provide sufficient democratic accountability taken alone. If one accepts that claim, then the next step is to ask how, as a practical matter, a government might institutionalize public input.

First, one must distinguish between participation in decisions that affect individuals in their daily life and public input into broad policy choices that reflect public values. This distinction often maps onto local problems (a rebuilt railroad station, a new airport runway) versus those with nationwide effects (air pollution limits, water purity rules, industrial safety standards). Often a problem will have benefits and costs at either or both levels.

Second, some problems are easy for most citizens to understand while others require highly technical knowledge.5 The latter policy choices depend upon expertise, but they also require a process for balancing costs and benefits that takes account of the limits of science and social science in the face of unmeasurable factors and deep conflicts over values.

A third issue is the organization of potential participation in public processes. Free-rider problems are endemic and may mean that ordinary citizens have no incentive to participate, especially for broad policy choices. There is a risk that the only participants, other than public officials, will be organized industry associations, labour unions, religious groups, and specialized non-governmental organizations (NGOs).

Majority rule in the legislature produces gainers and losers, but it also produces legally enforceable norms legitimized by the democratic process. Once a statute delegates authority to a government ministry, however, new legitimacy issues arise. Technocratic methods, such as cost/benefit analysis, balance gains and losses, but these evaluations differ from majority rule. A policy may pass a cost/benefit test but fail to obtain broad popular support. A minority may benefit while most of the population bears the costs.

Bureaucrats’ technical expertise and programmatic experience are centrally important. However, giving discretion to technocrats, full stop, is insufficient in a democracy that depends upon popular support. A sceptical public may be difficult to convince if complex policies depend on officials’ claims to esoteric knowledge, and even if the bureaucracy’s analysis is easily understandable, the general public will not necessarily agree with the agency’s policy prescriptions.6 Some will bear the costs; others may want a distribution of benefits skewed towards the poor or another worthy group; still others may disagree on the importance of aesthetic or cultural values. Even if technocratic analysis settles some disputes over the facts, such methods cannot resolve deep disagreements over values and over the incidence of benefits and costs. Fairly managing the distribution of gains and loses is necessary for broad public acceptance.

Administrative law can provide a framework to help legitimate these choices. Because purely technocratic methods are inadequate, contesting normative frameworks need to be made clear to the public, not hidden in the esoteric language of bureaucratic expertise. Even for an agreed set of facts, there are alternative ways of aggregating individual costs and benefits to produce a policy recommendation. These options depend not only on science, but also on competing views of the public good and on the proper role of the state in society.

Disparate policy views are normal in a democracy. Consensus is not a realistic goal for most policy choices. Sometimes, after an informed debate, almost everybody will agree that a particular policy is better than the status quo, but in the typical case, serious disagreements will persist. Consultation is necessary, but nothing would ever move forward if open-ended participatory processes preceded public policy decisions with no time limits. Ultimately, those directly responsible to political officials must decide, but they ought to explain how they have taken into account the public’s views.

The tension between expertise and public acceptance is endemic to modern democratic government. Competent, technically trained bureaucrats are necessary but not sufficient. Under my view of policy-making accountability, public law should permit individuals and organized groups to present their relevant concerns and to articulate how the proposed alternatives will help or hurt them. This input cannot override statutory and political imperatives, but administrative law should require officials to take account of outside input as they build on the statutory language to put policies into effect.

Although bureaucratic discretion is necessary and inevitable, two conceptions of delegation to the executive fail to do justice to the realities of modern government. These are the ‘transmission-belt’ and ‘chain-of-legitimacy’ models.

The transmission-belt model supposes that the statutory text resolves all the key policy issues.7 The relevant bureaucracy then carries out its statutory mandate in a legalistic, adjudicatory fashion; policy-making only occurs during statutory drafting. Advocates of the transmission-belt model worry that public input into executive actions will inject biased or partisan concerns into what should be an apolitical, professional policy decision. As far as they are concerned, public opinion at the time of an executive rule-making is irrelevant. Those who claim to speak for the ‘public interest’ during an executive rule-making are likely to undermine the goals of the political coalition that produced the original legislation. Worse yet, wealthy or well-organized interests may dominate the hearings and have too much influence on the outcome (Lawson 1994).

The unrealistic model of the legislative process embodied in the transmission-belt view contrasts with an alternative approach that takes a more sympathetic view of bureaucratic discretion. Under the chain-of-legitimacy model (Legitimationskette in German), the democratic mandate that flows from the voters not only legitimates legislative enactments but also extends to policy implementation within the bureaucracy (Böckenförd 1992, 291–326). This conception acknowledges that statutes can leave policy gaps for executive agencies to fill with secondary norms or regulations. Discretion is legitimate only because policy-makers in the executive are ultimately responsible to the voters back along the chain of legitimacy. Indeed, this model opposes policy-making by agencies that are independent of cabinet departments; they break the chain of legitimacy and are not ultimately responsible to the voters.

Neither model sees a role for administrative law to enhance the democratic legitimacy of delegated power through public participation in bureaucratic policy-making. Both models are unrealistic—but about different things. The transmission belt is blind to the reality of bureaucratic policy-making; the chain of legitimacy ignores the weakness of the link between voting behaviour and executive policy-making. In practice, elections are not a sufficient route for popular influence. A vote for a party or candidate running on a broad, diverse platform bears only a weak relationship to citizens’ views of particular executive decisions made years after the election.

Given this critique, bureaucracies need to follow procedures that reach beyond official circles and bring in civil society. Consultation and public reason-giving contribute to the democratic legitimacy of discretionary regulatory actions. Government accountability extends beyond a concern for the individuals and property-owners who experience direct, personal effects from concrete decisions; it also ought to include the effect of larger policy decisions with broad, diffuse effects on society, both positive and negative. The public law literature emphasizes the protection of individual rights—a valid goal to be sure—but public consultation and reason-giving on policy matters are no less important.

There are four interrelated issues. First, why is executive branch policy-making necessary? Shouldn’t democratic legislatures resolve all policy issues in the text of statutes? Second, even if delegation to bureaucracies is a practical reality, how can it be consistent with democratic principles? How ought policy-makers to balance expert knowledge with openness to public input? It is all very well to call for participation by civil society, but who precisely should participate; when should it occur in the policy-making process, and how should governments organize consultations? Can administrative law help to frame the answers to these questions, or are they purely political choices, operating without legal constraints?

Third, there are many ways to organize executive branch institutions and associated agencies and commissions. Can these organizational choices help to encourage public input and bureaucratic competence? Can private bodies engage in policy-making, and if so, should they conform to the participatory and transparency practices of public agencies? Fourth, how can public law monitor and control policy-making without limiting legitimate exercises of political judgement? What role should courts play in enforcing the requirements of administrative law? How should the judicial oversight interact with systems of political accountability inside the executive branch?

Many chapters in this edited book discuss these questions. I do not try to summarize the many fascinating contributions. Rather, I build on a normative commitment to democratic administrative action and present a framework for comparative administrative and constitutional law.8 I propose four ideal types and link them to particular nation-states: common law parliamentary (UK), written-constitution parliamentary (Germany), strong presidential (France), and separation-of-powers presidential (US).9 This typology is not exhaustive, and some contributors bring other constitutional/administrative law structures to the fore.10 However, these cases illustrate alternative ways of resolving the puzzle of joining democratic legitimacy with technically competent governance. My empirical claims are anchored in the insights of positive political theory,11 but I articulate both a broader analytic perspective and a deeper engagement with normative issues.

I begin with the common law and written-constitution parliamentary systems of the UK and Germany, discuss France’s distinctive constitutional compromise, and end with the US.12

51.1 Parliamentarianism—the UK and Germany

Consider a simple parliamentary system with a single, popularly elected house that grants plenary powers to a government supported by a majority coalition. The governing party or coalition will typically govern with confidence throughout its term in office—unless public opinion polls indicate that a ‘snap election’ will reward the established leaders with an even larger majority.13 If the governing coalition is in firm control of both the executive and the legislature, it has no incentive to constrain its own policy-making discretion by empowering civil society or the courts.14

What is more, the governing coalition benefits from cultivating an apolitical civil service dominated by career officials. These professionals have the expertise required to implement the government’s legislative programme, and they will be responsive to its policy directives. The government will gain little long-term political advantage from placing legal constraints on the promulgation and repeal of rules. The unitary nature of the system means that a newly elected government can readily repeal and replace old policies, and count on the professionals in the civil service to implement them in a knowledgeable fashion.15 In seeking to gain the majority, each party presents a platform that emphasizes its most important policy commitments. The winner can then claim the right to follow through on these commitments with appropriate bureaucratic measures.

Despite these powerful incentives, the administration of public benefit and regulatory programs may be controversial. The judgements of public officials are likely to provoke criticism if they appear to violate legislative mandates or seem unfair and biased. If the dissatisfaction is widespread, politicians may seek to control the civil service, invoking principles based on individual rights and technocratic performance. They might do this either through internal controls on recruitment and promotion or through procedures that permit individual citizens and firms to lodge complaints about their treatment. The government might create specialized tribunals or administrative courts to check particular injustices.16 Nevertheless, governing coalitions are unlikely to support laws that give citizens strong independent routes to seek enhanced policy-making accountability through appeals to the courts or other bodies. Politicians may establish general oversight bodies, such as an audit office or an ombudsman staffed by experts, but these officials will serve as advisors to the executive or Parliament.17 Their task will be to ensure that professional civil servants respect the law and do not exceed their delegated authority or waste resources. They will check the abuse of legal authority, but they cannot assure the democratic accountability of government policy-making procedures. The same is true of judicial review.18 At most, cabinet officers and top civil servants will only support review of the implementation decisions made by low-level officials, especially when they involve the abuse of individual rights or indicate subpar performance.

Of course, politicians do not operate in a vacuum. They respond to pressure from powerful interest groups able to affect their re-election chances. They may also leave a functioning status quo in place rather than stir up opposition from those who benefit. In some cases, statutes may give private or quasi-private groups the right to issue binding rules governing their profession or industry. To mask the inherent anomaly of independent rule-making in a parliamentary system, the law may categorize the groups’ regulations as private law, immunizing them against efforts to provide public accountability to the citizens. Alternatively, if the country has an independent judiciary, institutions of oversight may operate as ‘courts’ to make their independent operation seem consistent with a country’s constitutional structure.

I turn now to the look in more detail at the UK and Germany respectively, parliamentary systems with somewhat different structures of public law.

51.1.1 UK: Common Law Parliamentarianism

The UK, with its ‘unwritten’ tradition, provides a relatively pure example of the basic parliamentary model. The Parliament is sovereign so that the Supreme Court cannot void statutes. This is a fundamental principle of the British constitution, not a choice by the government of the day.

However, the ‘provisions’ of the country’s unwritten constitution remain a source of controversy, especially where individual rights are concerned. In recent decades, there have been ongoing disputes over the impact of the European Convention on Human Rights (ECHR) of the Council of Europe and the Charter of Fundamental Rights of the European Union (EU). With the European Court of Human Rights (ECtHR) challenging Westminster’s sovereignty, Parliament passed the Human Rights Act in 1998. That law grants the Supreme Court a role in reviewing statutes and secondary legislation for compatibility with the ECHR. If, however, the Court finds an incompatibility, the Act does not grant it the power to declare Westminster’s law invalid or unenforceable. It only authorizes the judges to interpret legal provisions in ways that minimize the tension and to propose amendments that, if adopted, would make British law consistent with the ECHR’s requirements.19 So long as the UK remained in the EU, UK courts also had an obligation to invalidate UK law that was incompatible with EU law, and it could refer the issue to the European Court of Justice (ECJ).20

The Parliament has the power mandate that the government follow certain procedures when making binding rules, but it has not enacted such statutes, except in a few specialized areas. Instead, it retains a direct role in approving regulations with the force of law—usually called statutory instruments (SIs). However, because the majority in the Commons determines the political composition of the cabinet, the Commons’ approval of SIs is not of great political import. The House of Lords, a hereditary and appointive body, debates but cannot prevent the passage of statutes. In contrast, the Lords can quash executive rules; however, it exercises caution because, as an unelected body, it lacks political legitimacy.

Positive political theory suggests that law-makers will have little interest in giving the courts a strong role in the review of administrative action. However, some research finds that, in fact, the UK courts are quite active, drawing on the common law and the Human Rights Act (Magill and Ortiz 2017). Nevertheless, the Supreme Court has not done much to further public consultations in policy-making processes. Its few moves are tentative and tied to particular projects, not broad policies (Rose-Ackerman 2019, 2021).

Thus, although, at present, the legal constraints on executive policy-making processes are limited, current developments suggest a modest move towards more executive-branch accountability. As in the other European cases, these developments are most advanced in the environmental area. The Aarhus Convention of the UN Commission for Europe is a catalyst; it requires civil society input into certain government choices and access to the courts if its provisions are not followed.21

51.1.2 Germany: Written-Constitution Parliamentarianism

Germany also departs from the simple model. It has a written constitution, the Grundgesetz or Basic Law, that constrains the policy-making freedom of the government in the name of both rights and democratic control. However, legally required procedures for executive rule-making would clash with the reality of unified government and the discretion implied by the chain of legitimacy (Legitimationskette) that goes from voters through elected politicians to the government and professional bureaucracy. Most importantly, the Grundgesetz requires all governmental actors to respect fundamental principles of human dignity. The Constitutional Court, along with other high courts, plays a major role in guaranteeing the integrity of constitutional values. The protection of individual rights is central to the German constitutional structure, but, like the unwritten UK constitution, policy-making accountability lacks a clear constitutional pedigree.

The Grundgesetz contains a deep commitment to federalism—both by granting a major role to a second chamber constructed on federalist principles, and by granting substantial powers to the state parliaments.22 Under Article 80(2), the Bundesrat (the upper house) must approve rules issued by the government related to the implementation of statutes by the states (Länder). However, as in Britain, that house seldom votes down executive rules, although, of course, behind-the-scenes negotiations may occur during the drafting stage.

Article 80(1) permits delegation but requires the statute to state the ‘content, purpose, and scope’ of the delegation. These are substantive requirements; there are no provisions covering the process for issuing executive regulations with the force of law. Under a conceptual framework rooted in positive political theory, it is not surprising that the legislature has not enacted a statute setting procedural requirements for rule-making. Furthermore, some who stress the chain of legitimacy find that legal constraints on rule-making would be undemocratic.

However, in spite of the lack of general procedural provisions, recent laws have introduced public consultations in some areas, mostly in relation to the impact of infrastructure on particular communities. A few statutes require consultation, but usually, those consulted have economic interests or can claim a rights’ violation. Recently, environmental groups have pressed for more public consultations. Under that pressure, more are occurring, but many have no legal anchor. They are a response to contemporary political pressure, not a general recognition of their democratic value. Recent developments involving the German shift to renewable energy, pollution from diesel cars, and controversies over the siting of power lines have energized those seeking public involvement. These developments may indicate that, in spite of a parliamentary structure, real world problems that engage the electorate can lead politicians to search for new procedures to legitimate policy choices.

So far, the judiciary has not played an important role. The German constitution includes a long list of rights that are explicitly open to judicial review, but these do not include the procedures used to enact rules with the force of law. The courts do sometimes reach out in favour of civil society plaintiffs, relying on the Aarhus Convention to provide a legal justification, but the cases mostly involve individual decisions, not rule-makings. Section 48A of the German Clean Air Act requires the ministry to consult with stakeholders, but the courts have not granted standing to groups seeking review of public acts with broad impact. The Constitutional Court and the Federal Administrative Court have allowed public-interest standing in a few cases (Dross 2005). The Nature Conservation Act (FNCA) §61(1) allows standing for public interest groups, but the group must be recognized by government ahead of time, and claims can only deal with exemptions or with planning permissions. One study located 115 cases brought by public interest groups between 1996 and 2001 of the thousands of cases before the administrative courts. Only 5.2 per cent dealt with rules (‘subordinate legislation’), and all were unsuccessful (ibid, 69).23 Two constitutional challenges also failed (ibid, 72–8). In short, these cases are a miniscule share of the administrative law caseload, and they do not appear to be an effective way to improve public involvement in executive policy-making. Direct appeals by civil society groups to public bodies seeking to provide input to government policy decisions seem a more effective route, but, of course, their effectiveness is dependent upon the political interests of public officials, with no legal backup.

51.2 France: Strong Presidentialism

The directly elected French President is stronger than the German and UK prime ministers and formally stronger than the US President because, in an extreme case, the chief executive can dissolve the Parliament and call an election without having to resign.24 However, the constitution also requires a Prime Minister, nominated by the President but subject to approval by the National Assembly.25 If the President has a majority in the Assembly, he or she is likely to dominate policy-making and to appoint a pliable ally. Although members of the legislature might wish to constrain the President’s policy-making power, they will usually not attempt to do so, given the threat of new elections. Furthermore, constitutional provisions impose only limited procedural requirements on executive action. Executive rule-making closely resembles German practice. In the usual case, the constitution produces legislative weakness, unified party control, and a powerful President.26 There is a high likelihood that the same political coalition will control both institutions because elections for the National Assembly occur just six weeks after the presidential poll.27

A potential check on the President comes from the Conseil d’État, predating the 1958 constitution of the Fifth Republic by over a century. The Conseil d’État is at the apex of a three-tier administrative court system, and it reviews the government’s executive rules and statutory proposals before they are formally proposed. Its review of draft laws and rules focuses on the way proposals fit within the underlying structure of the French legal system; it seldom addresses the policy merits of proposals. Thus, the constitutional structure combines political leadership and hierarchical control, drawing on a legalistic, elite institution that provides a check on the political executive.28

The constitution mandates that statutes are the only way to regulate some substantive areas, but such statutes can delegate policy choices to the executive. In other substantive areas, the government has executive authority to issue ordinances and decrees (ordonnances and decréts) with the force of law even if no statute exists. Ordinances lapse unless approved by the legislature within a set period; decrees do not face that constraint although a subsequent statute may void a decree. The government can issue regulations with the force of law, and statutes can be ‘amended by decree’ after consultation with the Conseil d’État (Article 37). The President’s independent powers, separate from the Prime Minister, are mostly limited to foreign policy, national security, and emergencies (Article 16), but, in practice, in times of unified government, the President controls the agenda.

One might suppose that the formal separation between the presidency and the National Assembly would lead the Assembly to draft detailed substantive statutes or to place procedural limits on the executive as it promulgates rules or secondary norms with legal force. However, the President would predictably oppose such constraints, and given the office’s powerful position vis-á-vis the Assembly and the weakness of the Prime Minister, no general constraints exist. Furthermore, the French civil-service tradition of service public limits support for input from the public. The lack of procedural controls on executive branch rule-making echoes the situation in Germany and Britain, but the reason is presidential power, not unitary government. The political power of the executive relative to the Parliament implies that a general statute requiring something like US-style notice-and-comment rule-making with widespread public involvement, reason-giving, and judicial review is unlikely to obtain passage. However, some recent developments may open up executive policy-making processes and enhance participation rights in limited areas of public law.

The Constitutional Council (CC) has given its imprimatur to one type of procedural challenge. Since 2011, under a constitutional amendment, the CC can review claimed violations of constitutional rights bought by private parties. The constitution includes an Environmental Charter, added after France ratified the Aarhus Convention, that includes a right to participate in government environmental decisions. In a case brought by a private environmental group, the CC ruled that the group had the right to participate in an air pollution policy choice. It voided a portion of the relevant statute as a result.

The CC’s willingness to require participation is important, but the CC seems unlikely to reach much farther. Instead, future developments could come from the Conseil d’État, which has occasionally reviewed the public accountability of administrative processes. Thus, in 2011, it upheld a procedural challenge to a government decree on excess-of-power grounds that would have merged two high schools in Lyon.29 The procedure failed to consult the joint committees of employees at each school who were not part of the teaching staff. In addition, the court found that the meeting held to discuss the proposal was not truly deliberative.

However, France missed an opportunity to move further in 2015 when it passed its first Administrative Procedure Code. According to commentators, the Code largely codifies the case law of the Council d’État, and it does not deal with rule-making.30

Nevertheless, public pressure is pushing public ministries and the courts towards a recognition of the value of public input, even as they are wary of creating legally enforceable entitlements. A contemporary example is the creation of a citizens’ advisory body on cutting carbon emissions. The group included 150 ordinary citizens.31 The aim seems to be both to counter the street protests from the spring of 2019 and to provide a counter-weight to a critical report to the government in June 2019 from a more conventional independent advisory committee of experts, the Haut Counseil pour le Climat, created by government decree. That committee found that France was lagging behind stated climate goals.32

51.3 US: Separation-of-Powers Presidentialism

The US constitution is silent on the issue of the policy-making accountability of the executive beyond the requirement in that the President shall ‘take Care that the Laws be faithfully executed’ (Article II(3)). Both the President and members of Congress serve fixed terms, and the President cannot dissolve Congress and call an election. The President can only be removed by a vote of two/thirds of the Senate for ‘high crimes and misdemeanors’ after impeachment by the House.33 The Congress can stymie a President’s policy-making agenda and force compromises to obtain the enactment of statutes and the passage of budget bills that keep the executive functioning. The alternative is gridlock.

Because different parties may control the legislature and the presidency, there are political incentives for the legislature to limit and constrain policy-making delegation to the executive. Given that each house of the legislature must approve proposed statutes, there are multiple possibilities for political contestation.34 Even if the President’s party holds a majority in both houses, the first-past-the-post electoral system with single-member districts reduces legislators’ dependence on political parties. Thus, even legislators from the President’s party may seek to constrain the executive. Congress might try to do this through detailed substantive laws, required procedures, judicial review, and oversight bodies, such as the Government Accountability Office (GAO), that report to the legislature.35 In short, it is precisely when the separation of powers generates intense competition between the legislature and executive, as in the US, that a strong legislature has an incentive to impose policy-making accountability on the government.

Hence, one should expect narrower grants of delegated policy-making authority to the executive compared with the UK, Germany, and (usually) France, where the same party or coalition controls, at least, the lower house. The US Congress cannot avoid delegation of policy-making because of the technical complexity of contemporary policy subjects and the fast-changing nature of many problems. However, once the Congress delegates policy-making authority to the executive branch, statutes are difficult to change in the US system with its multiple veto points (Tsebelis 2002). Congressional checks can take the form of legislative oversight through hearings, budgetary control, and commissions of inquiry. However, overly intrusive, ongoing legislative oversight would undermine the benefits of delegation, but Presidents, whatever their party affiliation, will want to use their policy-making authority to further their own agendas (Kagan 2001; Strauss 2007). The President may create oversight bodies and issue executive orders and guidance documents that do not require legislative approval. Presidents will seek to control and to claim credit for executive branch policy-making even when it is consistent with congressional mandates.

One congressional response, represented by the US Administrative Procedure Act (APA), is a statute that creates checks on administrative action that are not under legislative control but that accomplish much the same purpose as direct congressional oversight. These checks inform the legislature about the operation of agencies and government departments, especially during periods of crisis.36

The APA was signed into law by President Harry Truman in 1946. His signature raises a puzzle. Why didn’t the President veto the APA—a law that limits executive power? A vetoed bill can only become law if passed by a two-thirds vote in each house of Congress, and one party seldom has such a large majority in each house. Hence, a veto usually kills the enactment. As we have seen, the French system with a strong President and a relatively weak legislature has not enacted restrictive procedural constraints on rule-making. One explanation for Truman’s signature is that he expected his party to lose the next election and believed that the procedural constraints in the APA would make it difficult for future administrations to undo the New Deal legacy. Perhaps he also accepted the APA, not with enthusiasm, but as part of a political compromise that provided other benefits. The law’s current interpretation as it applies to rule-making arose from later interpretations by the federal courts. One study claims that the procedural provisions in the APA were in widespread use before the law’s passage, but, of course, they were not at that time legally enforceable (Grisinger 2012).

A second puzzle is why Congress did not simply require even more congressional oversight of rule-making. Matthew McCubbins and Thomas Schwartz label the choice between direct legislative oversight and outside monitoring as a choice between ‘police patrols’ and ‘fire alarms’ (McCubbins and Schwartz 1984).37 They argue that Congress will often select fire alarms that out-source oversight to civil society and other private actors. Congress then has less direct control, but it saves its own time and money, and it can still react to serious ‘fires’. Judicial review of executive policy-making processes under the APA, then, provides such an alarm that alerts the legislature to particularly serious problems. It relieves the legislature from costly, day-to-day monitoring activities, analogous to ‘police patrols’.

Furthermore, the legislature has an incentive to create bodies that avoid presidential control and that are subject to legislative oversight, such as the Federal Communications Commission and Securities and Exchange Commission. These commissions are multi-member bodies, whose members generally have staggered terms and partisan balance. They do not report to the President or a member of the cabinet but are accountable to the legislature, although the President generally appoints the chairs. Presidents may sign statutes that create such agencies if they retain some role in appointing members or if they are part of a compromise to achieve a substantive policy victory.

Congress may support aggressive judicial review of the policy choices of executive branch departments and independent agencies to limit the damage caused by policies hostile to the interests of the legislature (Landes and Posner 1975).38 The legislature may give the courts, especially those with constitutional and administrative competence, the task of policing the exercise of policy-making authority outside the legislature. Their oversight would extend to executive departments, independent agencies, and private bodies. In other words, the legislature recognizes the value of delegation but, nevertheless, seeks to use the courts to constrain its exercise. This implies, of course, that the courts are both competent and have limited jurisdiction. Then oversight can focus on assuring democratic control, not enacting the judges’ policy preferences. Striking this balance will be difficult. In the US this is done by limiting rule-making with the force of law to areas of explicit or implied statutory delegation and by procedural requirements that ensure public input.

If the legislature favours judicial oversight of delegated policy-making, this is in some tension with the view that judicial review can mitigate clashes between delegation and democratic values. Some argue that delegation to agencies permits powerful legislators to favour particular interest groups in a less transparent way than through an overtly biased statute. These critics claim that single-purpose agencies risk capture by the very industries they regulate or even that the legislature intended capture when it passed the law (Stigler 1971; Posner 1974).39 If judicial review checks these tendencies, why would it be included in the structure of the law? One answer is that legislatures favour judicial review as a way to avoid making the difficult policy choices themselves.40 Given a strong President, legislators may want to tie their own hands. Because they face pressure from both special interests and ordinary voters, they write statutes that favour interest groups but set standards for judicial review that limit the damage. The legislators can in David Mayhew’s phrase ‘claim credit’ for benefiting a powerful constituency while avoiding an overly severe impact on the public (Mayhew 1974). Unfortunately, that claim omits the possibility that the wealthy organized interests can also prevail in lawsuits that affect the stringency of rules.

51.4 Conclusions

My basic comparative point is straightforward and appears consistent with many of the contributions to this volume. Delegating policy-making to politicians in the government is less problematic for legislators in a parliamentary system than it is in a presidential system. Parliamentary majorities will have much less interest in controlling the policy-making discretion of the executive than legislatures in presidential systems. Similarly, if the President is strong and the legislature is weak, there also will be no consensus for procedural limits on executive policy-making. Only a presidential system with a strong legislature is likely to enact statutory limits and procedural requirements. A statute providing for judicial review of administrative policy-making is more likely in a presidential system than in a parliamentary system. In parliamentary systems, neither constraints on delegation to the government nor the establishment of truly independent agencies are likely to obtain support from the parliamentary majority. Constitutional text and international agreements, however, can impose limits over and above those consistent with day-to-day political incentives.

Whatever, the political-economic realities, the need for democratic checks on executive rule-making exists in all representative democracies. The chain of legitimacy is insufficient, and administrative law is one route to a broader view of accountability.

A comparison of constitutional systems illustrates how institutional structures influence the political incentives to delegate policy-making authority to executive departments, independent agencies, and other public and private bodies. This analysis also highlights the diverging motivations for independent oversight. Although all democracies face common problems of legislative drafting, delegation, and oversight, a strong form of convergence is unlikely.

In many countries, the expertise of the bureaucracy and its insulation from day-to-day politics sought to preserve the public interest from the short-term partisan pressures of political actors. As faith in the civil service has eroded, most states face demands for more openness and public participation, on the one hand, and more systematic, publicly justified reason-giving, on the other. Sometimes expert social science conflicts with popular beliefs and interests. Some polities have begun to respond to these pressures both for more analysis and for expanded public participation, but public officials frequently resist them, and reforms have not produced a consensus. Future developments are by no means clear, but the elements are in place to build upon recent reforms. There is plenty of room for innovative, cross-country learning as democracies struggle to produce well-reasoned policies that are responsive to popular concerns, not just to the interests of professional politicians, technocratic elites, or wealthy organized economic interests.

As other chapters document, a tremendous burst of institutional innovation has occurred worldwide in the last few decades. These innovations are, in part, a response to global pressures for more direct public participation in policy-making. Drawing on this comprehensive volume, I hope that, going forward, professors of administrative and public law will engage in comparative work that seeks to connect the doctrines of administrative law and the practices of the regulatory/welfare state to democratic values based on transparency, participation, and public reason-giving.






References

Ackerman, B. 2019. Revolutionary Constitutions: Charismatic Leadership and the Rule of Law. Cambridge MA: Harvard University Press.

Bermann, G and Picard, E (eds) 2008. An Introduction to French Law. Austin: Wolfers/Kluwer.

Böckenförde, E-W. 1992. Staat, Verfassung, Demokratie. Frankfurt-am-Main: Suhrkamp.

Custos, D. 2017. ‘The 2015 French Code of Administrative Procedure: An Assessment’ in S Rose-Ackerman, P Lindseth, and B Emerson (eds), Comparative Administrative Law, 2nd edn. Cheltenham: Edward Elgar, 284–301.

Dross, M. 2005. ‘Germany’ in N de Sadeleer, G Roller, and M Dross (eds), Access to Justice in Environmental Matter and the Role of NGOs: Empirical Findings and Legal Appraisal. Gronigen: Europa Law Publishing, 65–82.

Grisinger, J. 2012. ‘Law in Action: The Attorney General’s Committee on Administrative Procedure’ 20 Journal of Policy History 379–418.

Kagan, E. 2001. ‘Presidential Administration’ 114 Harvard Law Review 2245–319.

Landes, WM and Posner, R. 1975. ‘The Independent Judiciary in an Interest Group Perspective’ 18 Journal of Law and Economics 875–901.

Lawson, G. 1994. ‘The Risk and Rise of the Administrative State’ 107 Harvard Law Review 1231–54.

Magill, ME and Ortiz, DR. 2017. ‘Comparative Positive Political Theory and Empirics’ in S Rose-Ackerman, P Lindseth, and B Emerson (eds), Comparative Administrative Law, 2d edition. Cheltenham: Edward Elgar, 71–84.

Mayhew, D. 1974. Congress: The Electoral Connection. New Haven: Yale University Press.

McCubbins, MD and Schwartz, T. 1984. ‘Congressional Oversight Overlooked: Police Patrols and Fire Alarms’ 28(1) American Journal of Political Science 165–79.

Peltzman, S. 1976. ‘Toward a More General Theory of Regulation’ 19 Journal of Law and Economics 211–40.

Posner, R. 1974. ‘Theories of Economic Regulation’ 5 Bell Journal of Economics and Management Science 335–58.

Reitz, JC. 2006. ‘Political Economy and Separation of Powers’ 15(2) Transnational Law & Contemporary Problems 579–625.

Rose-Ackerman, S. 1995. Controlling Environmental Policy; the Limits of Public Law in Germany and the United States. New Haven: Yale University Press.

Rose-Ackerman, S. 2019. ‘Executive Rulemaking and Democratic Legitimacy: “Reform” in the United States and United Kingdom’s Route to Brexit’ 94 Chicago-Kent Law Review 267–313.

Rose-Ackerman, S. forthcoming, 2021. Democracy and Executive Power: Policy-making Accountability in the US, the UK, France, and Germany. New Haven: Yale University Press.

Rose-Ackerman, S, Egidy, S, and Fowkes, J. 2015. Due Process of Lawmaking: The United States, South Africa, Germany, and the European Union. Cambridge: Cambridge University Press.

Rose-Ackerman, S and Perroud, T. 2014. ‘Policymaking and Public Law in France: Public Participation, Agency Independence, and Impact Assessment’ 19 The Columbia Journal of European Law 225–312.

Stewart, RB. 1975. ‘The Reformation of Administrative Law’ 88 Harvard Law Review 1667–813.

Stigler, G. 1971. ‘The Theory of Economic Regulation’ 2 Bell Journal of Economics and Management Science 3–21.

Strauss, PL. 2007. ‘Overseer or “the Decider”? The President in Administrative Law’ 75(4) George Washington Law Review 696–760.

Tsebelis, G. 2002. Veto Players: How Political Institutions Work. Princeton: Princeton University Press.










1 For a comprehensive account of the concept of accountability in administrative law with applications to the UK and the US, see Psygkas, Chapter 22 in this volume.

2 See della Cananea, Chapter 18, and Mendes, Chapter 26, in this volume.

3 Fisher, Chapter 30 in this volume, provides an excellent overview of the intersection between administrative law and regulation that can serve as background for this chapter.

4 One chapter does deal with authoritarian regimes: Yap, Chapter 17 in this volume. There are also chapters on China (Chen, Chapter 4 in the volume) and the Middle East (Mallat, Chapter 5 in this volume) as well as parts of the world with a mixture of democratic and autocratic governments.

5 Fisher, Chapter 30 in this volume, reviews the literature on the role of science and technology in producing regulatory policy.

6 I use the term ‘agency’ in the American sense as a synonym for any public body, whether or not it is part of the cabinet structure of government. Thus, the term includes such bodies as the US Department of Commerce whose head is a member of the cabinet; the Environmental Protection Agency, also in the core executive; the Food and Drug Administration, inside the Department of Health and Human Services, and the Federal Communications Commission, a regulatory authority with a multi-member board not under direct presidential control.

7 Stewart introduces the term and argues that it is unrealistic to expect it to apply in practice (Stewart 1975, 1675–7).

8 This chapter builds on my forthcoming book, Rose-Ackerman 2021, which provides an in-depth look at policy-making accountability in the four cases outlined below.
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10 For surveys of the connections between constitutional forms and administrative law see Ip, Chapter 14; Hola, Chapter 15; Boyron, Chapter 16; Strauss, Chapter 20, in this volume, who show that the concept of separation of powers applies in some form to most democracies. Nevertheless, I believe that the US version has distinct features.

11 Lindquist and Searle, Chapter 10 in this volume, summarize that literature.

12 For more background on the cases of the UK, France, and US, see Metzger, Chapter 34 in this volume.

13 To be sure, bad polling may lead the majority to lose a ‘snap election’. For example, see the Tory Party’s disastrous showing in the snap election of 2017. ‘May Hung in June: British Voters Defy the Polls in a Dreadful Night for the Tories’, The Economist, 10 June 2017.
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Table 11.1 Five Models of Administrative Adjudication

Adjudicating  Proceedingsand  Open or Closed Jurisdiction of

Body ¢ Hearings Judicial Review ™ Reviewing Court

Combined  Inquisitorial Closed Generalized European Union

Combined  Adversarial Closed Generalized us

Tribunal Adversarial Closed Generalized UK, Australia

Combined  Inquisitorial Open Generalized China, Japan,
Argentina

Combined  Inquisitorial Open Specialized France, Germany

(@) Adjudicating body is a combined-function agency or a separate tribunal; it takes into account
investigation, prosecution, initial decision-making, and reconsideration.

(b) Open means either party can introduce new evidence in court (in addition to earlier evidence) or
court can request the parties to introduce new evidence; closed means otherwise.
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Table 11.2 Strategic Delegation, Discretion, and Deference

Autonomy ~ Autonomy  Delegationto  Scopeof  Role of Judicial Review
of Courts  of Agencies  Agencies Judicial
Review
Low Low Broad Narrow Marginal Germany
Low High Broad Broad Significant France
High Low Broad Narow ~ Courtspushtoexpand UK
role of judicial review

High High Mixed strategy:  Broad Courts sometimes review  US

broad and aggressively, sometimes

narrow defer to agency
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Table 11.3 Looking at East Asian Administrative Law
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