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Foreword

BY THE RIGHT HONOURABLE LORD JUSTICE RIX

Peter MacDonald Eggers has turned his incisive pen from good faith (Good Faith and Insurance Contracts, First Edition 1998; Second Edition, 2004) to deceit, from an obligation to tell the truth (or at any rate to make a fair presentation) to the legal consequences of lying. He describes deceit as “this emotive tort” and refers to its “medicinal flavour”. He is concerned by the puritanical timbre with which judges, once speaking or even still speaking in Victorian tones, have indiscriminately lashed the perpetrators of all-knowing untruths. He describes two basic shortcomings of the law as its tendency towards moral indignation and its imposition of harshly extensive penalties. With the assistance of a detailed examination of the morality of lying, which is as much philosophy or jurisprudence as law, he analyses the complexity of a world in which we lie for all kinds of reasons, not only to deceive, and sometimes for benign ends. His well-argued prescription is for the law to restrain its opprobrium for the really deserving cases of deliberate dishonesty and for a more careful delineation of remedies to match the seriousness of the case. He observes that such seriousness is as much a matter of impact as of cause.

This excellent book is based on a meticulous knowledge of the cases. It is also timely as there has, it seems, recently been a great upsurge of claims based in deceit. I do not know why that should be, especially in an era when negligent and even entirely innocent misrepresentations have their remedies and when statute and presently binding authority in respect of negligent misrepresentation are very helpful to the claimant.

It may be that there are elements about the tort of deceit, perhaps matters of practice rather than principle, which ameliorate the author’s criticisms. Thus there has, at any rate in the past, been a reluctance to plead fraud, and the pleader is put under a strict duty to require proper evidence on which to found the pleading. The representation in question has to be clearly identified. The dishonesty has to be properly particularised and proved. Although the standard of proof remains the civil standard of the balance of probabilities, jurisprudence warns, in one way or the other, of the special importance of sufficient proof of dishonesty. Judges may be deceived by false evidence and misled by good or poor performances in the witness box, as the author rightly observes, but judges are conscious of those problems and therefore do not lightly make the findings necessary for fraud. Jurisprudence also emphasises the critical importance of the element of dishonesty, as Lord Herschell said in the leading case of Derry v. Peek (1889) 14 App Cas 337 at 374, “there must be proof of fraud and nothing short of that will suffice”. That, as Lord Herschell went on to say, depends on knowledge: the law of course has struggled, as have all philosophers, with the concept of knowledge, but Devlin, J has emphasised, in Armstrong v. Strain [1951] 1 TLR 856 at 871, that there must be conscious knowledge of falsity. It might be said: if after all that, there is a finding of fraud, judges and others might be entitled to be offended.

Fraud, of course, may arise in circumstances outside the tort of deceit, for instance in the scuttling of a ship and the making of a fraudulent insurance claim. But the second essential aspect of the tort of deceit is that the victim must have been induced by the fraud to have changed his position, typically to have entered into a contract in reliance on the false representation. Thus, the interest of the law is in the harm caused. The critical importance of inducement (as well as of the element of dishonesty) goes back at least to the great case of Attwood v. Small (1838) 6 Cl & F 232 (HL), which the author appropriately enough first mentions as early as footnote 11 of his first chapter. I remember reading that case as a young barrister. I sought it out in Middle Temple’s library. What a pleasurable hour I there spent with Lord Brougham’s wonderful speech. The case involved the sale of an estate containing coal mines for the then enormous price of (originally) £600,000. The question was whether the sellers had been fraudulent. The buyers had performed what is now called due diligence and on completion had worked the mines for a number of months, before discovering that the rich seams of coal which had been anticipated had evaporated. They sought rescission. The Court of Exchequer had given judgment in fraud against the sellers. The House of Lords reversed that decision on two grounds: first, because there was no proof of fraud (Lords Lyndhurst and Wynford dissenting) and secondly, because the purchasers had not relied on what they had been told but had made their own investigations.

The case in their Lordships’ House was fought for 16 days in the session of 1835 and for a further 30 days in the session of 1836. Lord Brougham was absent through illness for that latter session. The matter came on for judgment on 22 March 1838. The Earl of Devon spoke first. It then fell to Lord Brougham to speak second, but he claimed the indulgence of their Lordships if others went before him, as, owing to his absence through illness, he was uncertain whether he wanted to address the House at all (at 346/7). Lord Cottenham, LC spoke next, and then Lord Lyndhurst (who had given judgment against the appellants in the court below). Late in the day Lord Brougham asked for an adjournment since, given Lord Lyndhurst’s opinion in favour of a finding of fraud, the House was now divided and he was resolved himself to speak. Lord Lyndhurst’s “very powerful statement” had “certainly somewhat unsettled my opinion on this subject” and he wished for a few days (until the following Monday) “to look more at large into the case” (at 436/7). When the House convened again on 26 March 1838, Lord Brougham gave a magnificent speech in favour of reversal of the Exchequer Chamber. His opening paragraphs are highly interesting, even entertaining. He said (at 437/440):

“My Lords, I approach the consideration of this case with very great anxiety . . . It is without any example... It has lasted now for about seventy days in hearing in the Court below and in this House, forty-six of which have been at your Lordships’ bar. The printed papers exceed 2,600 folio pages. The notes of arguments in this House alone, with which I have been furnished, occupy about 10,000 brief pages; and instead of diminishing in prolixity, and lightening in weight of materials as the cause proceeded through its successive stages,—when it might have been expected that, as matters came to be better apprehended on the one side or the other—as parties came nearer to an understanding of what the real matters in issue were—as the mists, which always exist at the outset of a case, were by mutual communication and further discussion cleared away—as points that were immaterial, though at first supposed to be otherwise, came to be dropped out of the cause, and as thus the points really in dispute between the parties came to be diminished and the ground of real conflict narrowed,—it might have been expected that in each successive stage, for these reasons, the prolixity should have been less, and the mass of matter that encumbered the questions in issue become lighter; on the contrary, at each successive step, greater elaborateness has been shown, the zeal of parties on either side contending has augmented; the prolixity of statement and of argument has been enlarged, and the mass of materials under which we may be said almost to be exhausted, if not confounded, has been augmented...”

Lord Brougham then said that his own absence from the 1836 session had increased his anxiety, as had “the most able argument that I almost ever heard of my noble and learned friend who decided the cause in the Court below” (i.e. Lord Lyndhurst). (Did Lord Brougham pause between the words “I almost ever heard” and his next words “of my noble and learned friend”?) Nevertheless,

“if I feel difficulties and embarrassments from these causes, there are one or two circumstances of an opposite nature which comfort and bear me up under that pressure. In the first place, I have gone through the whole of the case, both the note which assists my recollection of what I heard of the argument, and the printed papers as far as I have been able—and I believe that there is no part of them of the least importance that I have not read...”

and away he went for a further 60 pages!

Lawyers of every kind, and non-lawyers too, will read the present author’s book with equal fascination, for its erudition, for its coverage, for its analysis and for its suggestions for reform: one example of which is that a lie told with the best of intentions and motives should be able to receive the defence of justification. It is a remarkable work of scholarship and insight, which may generate debate but will repay much study.

Bernard Rix

December 2008


Preface


And, after all, what is a lie? ‘Tis but

The Truth in masquerade; and I defy

Historians, heroes, lawyers, priests to put

A fact without some leaven of a lie.

Lord Byron

Don Juan, canto XI, st. xxxvii



To a lawyer’s mind, the House of Lords’ decision in Derry v. Peek,1 is synonymous with the common law notion of fraud. No matter the area of law, and no matter the legal relationship, the law of deceit may apply to render cheats, fraudsters and rogues liable to their victims. The remedies are penal in scope. This legal responsibility against lying is based on a general or “universal obligation” of honesty, as Viscount Haldane held in Nocton v. Lord Ashburton.2 This tort’s panacea potential can render deceit as a cause of action both protective and oppressive.

I conceived the idea for this book after having prepared and delivered a lecture to an undergraduate class at the University of Nottingham in March 2006. Before that time, I had regarded the tort as both salutary and necessary. After considering it further, a number of oddities began to emerge in connection with this area of the law. My principal concern was that the classic definition of a deceit—a knowing and intentional misrepresentation —plainly catered for the serious cases of fraud, but also applied to those less egregious cases where a lie has been told, but the circumstances surrounding the misrepresentation did not warrant the avowedly penal remedies which the courts automatically apply upon a finding of deceit. The orthodox view of the tort provided no flexibility in the application of the tort or its remedies.

Upon examining the development of the cause of action, it became apparent that the tort’s foundation is a moral one. The ethical nature of this right of action has been asserted and reasserted by the courts regularly over the past two centuries since the modern law was laid down by the Court of King’s Bench in Pasley v. Freeman,3 and even recently by the House of Lords in Smith New Court Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd,4 and Standard Chartered Bank v. Pakistan National Shipping Corp (Nos 2 and 4).5

The law and morality can be a heady mix. If, however, the tort’s application has been and is to be guided by moral considerations, it ought to follow that where the misrepresentation was morally justified, there should be no liability. The law, however, has the advantage of providing certainty, and in many instances morality can be uncertain. This was made clear to me during the lecture at Nottingham, when I put some of the examples referred to in Chapter 9 to the hundred or so students attending the lecture, asking them to indicate by a show of hands whether they thought there ought to be a moral and legal responsibility for each of the scenarios described. Although one or two examples invited a relative consensus, most of the examples demonstrated the variety of moral judgments which might be made. This diversity of opinion is reflected in the world’s literature. Dante had condemned liars into the tenth bowge of the eighth circle of hell; Homer celebrated Odysseus’s wiles; and Oscar Wilde, perhaps with tongue in cheek, described lying for one’s immediate personal advantage as lying for a moral purpose.

This book is not, however, limited to a reconsideration of the tort’s rationale and future. The major part of this work is concerned to describe the existing law of deceit. The review of the law reveals that, although the central ingredients of the tort are well established, there has not been an exhaustive explanation of their reach and application, leaving numerous aspects of the law uncertain. Those aspects may be developed with an eye on the tort’s moral foundations, ensuring that the tort’s application to commercial transactions retains its strict controls, albeit not without some flexibility, and allowing the tort to respond more sympathetically outside the contractual realm.

The curious aspect of the tort of deceit is the degree to which it has been relied upon over the past two centuries. I have tried to review as many of the cases as I could find dealing with allegations of fraud and deceit since Pasley v. Freeman. The incidence of such cases increased markedly after that decision, only to decrease substantially after Derry v. Peek. Yet, in recent years, the tort has been lent a renewed vigour, as the following graph shows:

[image: images]

It may be that the recent increase in claims in deceit is accounted for by the more extensive reporting of cases today. Yet the statistic remains a striking one. The cases are not limited to claims between contracting parties, although those cases account for the majority. Some 30 per cent of the decisions concern claims between non-contracting parties. It remains a universal tort.

With the growing prevalence of claims in deceit, not to mention the prevalence of lying in society (as Lord Byron recognised), and the uncertainties attending the basis and formulation of the cause of action, it is important that conscious attention is dedicated to the tort’s future development.

Peter MacDonald Eggers

17 December 2008

1.  (1889) 14 App Cas 337.

2.  [1914] AC 932, 947, 954–955.

3.  (1789) 3 TR 51.

4.  [1997] AC 254.

5.  [2002] UKHL 43; [2003] 1 AC 959.
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Chapter 1

Deceit: Nature, Rationale and Formulation

Introduction

1.1   Fraud is a funny thing. The very words “fraud” or “deceit” shudder with moral outrage. Chaucer has the Parson refer to the honest trade between merchants and the dishonest trade in ecclesiastical privileges or simony:1


“Now comth deceite bitwixe marchaunt and merchant ... That oother marchandise, that men haunten with fraude and trecherie and deceite, with lesynges and false othes, is cursed and dampnable.”



1.2   The Parson’s condemnation is inflamed by the language of lies and deceit. The echo of “fraud”, like “murder”, throbs against the drums of justice. Fraud is hated viscerally. To be deceived, cheated or defrauded is to have one’s bonds with society shaken: it is to be taken advantage of; it is to be let down. The calls for bass-toned and brimstone-lined retribution can be strident. Fraud is a funny thing, because while this vengeful hostility to lies and deception is indulged by all, most, if not all, of us also indulge ourselves in telling lies. One modern philosopher has stated that:2


“Lying, like breathing, comes naturally to human beings. We lie to hide our insecurities, to make others feel better, to make ourselves feel better, to distract attention from us, to make people like us, to protect the children, to extract ourselves from danger, to conceal our misdeeds, and for the sheer fun of it all. Lying is a universal, practiced with skill the world over.”



That does not mean that we are all fraudulent; at least, not all of us who lie would be called fraudulent from a moral perspective. Legally, however, any lie if seriously pursued will be a fraud and a deceit and may well be actionable in tort.

1.3   It is not surprising that the law responds to frauds, trickery and deceits. It is the very thing for which the law was engraved into stone, tablet and paper. It is engraved into our morality. Human beings have evolved to detect lies and to experience guilt by any attempts at fraud. Evolutionary biologists suggest that the, admittedly erratic, ability to recognise fraud creates an evolutionary stable strategy. Religious faith ingrains in many the moral duty to tell the truth. Even without philosophical or religious conviction, fraud is branded by the honest and dishonest alike as aberrant. And yet, we lie.

1.4   It cannot be that all lies are morally wrong. Nonetheless, our civil law of deceit theoretically deals with all lies in the same way, no matter why they were told, provided of course that they committed the deceived to a course of action that they would not have undertaken but for the deception and that they caused damage. The existence and formulation of a particular rule of law may have its genesis in utility, certainty or fairness. The law concerning fraud and deceit, attested to by such ancient advocates as Hyperides, Aristotle and Cicero,3 is underpinned by our moral duty to tell the truth and the social and commercial necessity of deterring untruths drawing the innocent to their harm. The purpose of this book is to consider the development and the current state of the civil law of fraud in the guise of the tort of deceit,4 to consider how it fares having regard to its rationale and ultimately to identify possible areas of improvement.

Deceit and the House of Lords

1.5   The English law of deceit, as an action before the court, has its origin in Chaucer’s age, the fourteenth and fifteenth centuries.5 It took its modern form in 1789. Before that time, the action for deceit was focused on the misrepresentation that led to the execution of deeds and contracts,6 although it is not clear that it was, in fact, so limited.7 The availability of the action beyond contracting parties was confirmed in the first significant decision on the law of deceit in Pasley v. Freeman,8 where the Court of King’s Bench allowed a claim against a defendant who gave a credit reference inducing the plaintiff to deliver £2,634 worth of cochineal to another on credit, upon proof of fraud, a knowing misrepresentation, whether or not the representor benefited or intended to benefit from the lie, and whether or not the representor colluded with another. The tort had evolved into a cause of action independent of a contract. In that case, Buller, J described deceit as “a very extensive head in the law”.9

1.6   During the following two centuries, deceit has been pleaded in numerous cases and the tort and the general law of misrepresentation has progressed in its evolution, with the milestones intermittently planted by the House of Lords.10 In 1838, in Attwood v. Small,11 the House emphasised the importance of proving fraud and inducement to an allegation of deceit and a claim for rescission, describing the abstention of fraud as a “universal obligation” resting on “the highest consideration of natural equity”. In 1884, in Smith v. Chadwick,12 Lord Blackburn explained the nature of the fraudulent representor’s mind and the importance of understanding the meaning of the representation as intended by the representor. Soon afterwards, in 1889, in Derry v. Peek,13 the House of Lords, constituted by “great common lawyers”,14 explained the essence of a fraud sounding in civil liability—the nature and degree of the representor’s knowledge of the falsity of the representation, and the nature of the fraudulent intention—and held that motive was irrelevant to the cause of action, dismissing the possibility of any legal responsibility for negligent misstatement, seemingly (but not actually) overturning the law as affirmed in Pasley v. Freeman a century beforehand. Few decisions of the English courts are as widely known, and not just in England, as Derry v. Peek and it reflects the universal application of the tort of deceit, irrespective of the nature of the legal relationship between the parties.15 The House of Lords’ judgment in that case was delivered against the background of the lack of monetary relief for non-fraudulent misrepresentations.

1.7   In 1914, in Nocton v. Lord Ashburton,16 with the great Chancery lawyer, Viscount Haldane on the Woolsack, the scope of legal liability was broadened to allow recovery for negligent misstatement by a fiduciary, but rejected the claim for common law fraud on the facts of the case. In dealing with the tort of deceit, the Lord Chancellor re-affirmed the existence of a “general duty of honesty”, being a duty of “universal obligation”. In 1941, in Bradford Third Equitable Benefit Building Society v. Borders,17 Viscount Maugham took the opportunity to lay down the classic, albeit non-exhaustive, definition of the tort of deceit, incompletely supplied earlier in Derry v. Peek. In 1963, in Hedley Byrne & Co Ltd v. Heller & Partners,18 a claim for negligent misrepresentation was allowed at law on proof of a duty of care, thus changing the background to the tort of deceit as formulated by the House of Lords in Derry v. Peek.

1.8   In 1996, in Smith New Court Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd,19 the House of Lords explained the measure of damages available to a successful claimant in deceit, noting that the breadth of recovery had a decidedly penal purpose to deter fraud. Recently, in 2002, in Standard Chartered Bank v. Pakistan National Shipping Corp (Nos 2 and 4),20 the House of Lords denied a fraudulent defendant a defence based on contributory negligence and further clarified the width of the tort by holding that individuals acting as agents can be held responsible for deceit alongside the principals who bear a vicarious liability.

1.9   Throughout its modern history, since 1789, the tort of deceit has been clarified and explained often by reference to the moral opprobrium of lying. This book is intended to explore the ingredients of the tort and inquire further into how the law should be clarified or re-stated, with an eye on the tort’s moral foundation. It is not intended to be a history of the tort’s development,21 although hopefully that will to some extent be revealed by the discussion of the tort’s elements. In addition, it is not intended to focus on the differences between the common law and equitable responses to a fraudulent misrepresentation,22 although there will be occasions where it will be necessary to highlight such differences. Rather, the intention has been to consider those cases, whenever occurring, where a fraudulent misrepresentation has been alleged and how the courts have dealt with the allegation. In this way, it is hoped that the tort of deceit can be satisfactorily explained.

The Nature and Rationale of the Tort of Deceit

Fraud and damage

1.10   If a defendant is found by a court to have perpetrated a deceit, the court in effect has found that: (a) the defendant acted “fraudulently”; and (b) that the defendant’s fraud caused damage to the claimant. From the earliest development of the tort, it was the combination of fraud and damage (or iniuria and damnum) that distinguished the cause of action at common law. In Baily v. Merrell,23 Croke, J said that:


“damage without fraud gives no cause of action; but where these two do concur and meet together, there an action lieth.”



1.11   In Ashlin v. White,24 Gibbs, CJ said that:


“the foundation of this action was fraud and falsehood in the defendant, and a damage to the plaintiff by the occasion of such fraud and falsehood. Fraud and falsehood, therefore, must concur to sustain it.”



To the same effect, in Eastwood v. Bain,25 Watson, B said:


“in order to constitute a cause of action for false representation the plaintiff must prove that the defendant was guilty of fraud, and that he has sustained damage, the result of that fraud.”



1.12   Each of the fraudulent states of mind behind the misrepresentation and the damage consequent upon the fraud has been described as the “gist” of the action.26 Absent a fraudulent state of mind, there is no deceit; absent damage, there is no cause of action at common law.27 The existence of damage can be fairly easy to identify, depending on the frame of reference, although it may be much harder to quantify. Such damage is likely to be of the sort that can be compensated, as opposed to injured feelings, social displacement, mental suffering, inconvenience and unpleasantness,28 although such matters may prove to occupy a prominent feature in the law’s perspective.29

1.13   We are told that fraud is a “thing apart”,30 and that fraud “unravels” all,31 or that fraud “vitiates everything”.32 This broad, entrenched statement of legal policy should not be applied too widely; for example, it is said to be confined to the parties to the fraud, namely the fraudster and the victim. Thus, in Sanctuary Housing Association v. Baker,33 Morritt, LJ said:


“The expression ‘fraud unravels everything’ should not be too literally applied. The presence of fraud gives rise to causes of action at law or in equity in accordance with the other conditions necessary for the existence of such causes of action. The fraud enables the victim to rescind the transaction procured or tainted with it.”



1.14   The precise effect of a fraud should also be borne in mind. In Whittaker v. Campbell,34 Goff, LJ said that fraud does not vitiate the claimant’s consent to a contract, but merely induces it.35 In Shogun Finance Ltd v. Hudson,36 Lord Nicholls said that:


“Fraud does not negative intention. A person’s intention is a state of mind. Fraud does not negative a state of mind. The existence of a fraudulent misrepresentation means that a person’s intention is formed on a false basis—a basis, moreover, known by the other party to be false. The effect of fraud is to negative legal rights or obligations otherwise flowing from an intention to enter into a contract. Fraud enables the victim of the fraud to decline to proceed with a contract into which, by reason of the fraudulent misrepresentation, he was induced to enter, and he has a claim for damages for any loss he may suffer. But fraud does not have the consequence of negativing the formation of a contract ... Fraud can destroy legal rights; it cannot destroy facts.”



1.15   Lord Nicholls logically explained that as the representee’s intention is not wholly undermined by the fraud, there is no theoretical objection to a valid contract having been created even on the foundation of a fraudulent misrepresentation. Though valid, it is voidable. It is not, however, void. Accordingly, as a valid contract enters into being, the creation of all rights and obligations and the transfer of interests under the contract are effective, until the contract is avoided.

1.16   The essence of a fraud had been, prior to Derry v. Peek,37 difficult to define, particularly as regards to the deceiver’s state of mind. Was it enough that there had been a lie, that is, a representation made knowing that it was false? Or must there have been a malicious intention either to profit from the lie or to injure the representee? The judges approached the matter as one of morality, some saying that there was a moral offence in a mere lie; others, in a mischievous intent. Either way, the courts recognised that there was a moral obligation that anchored and supported the legal obligation. Windeyer simply summarised the nature of the wrong at law, as a commonplace since the sixteenth century:38


“The common law conception of fraud involved moral wrong-doing, and was the product of the action for deceit.”



The moral tort

1.17   In Pasley v. Freeman,39 the landmark decision on deceit before Derry v. Peek, Buller, J said that the contention that a lie told without any intention to cheat did not constitute a deceit was “as repugnant to law as it is to morality”. In the same case, Ashhurst, J solemnly stated that:


“I have so great a veneration for the law as to suppose that nothing can be law which is not founded in common sense or common honesty. For the gist of the action is the injury done to the plaintiff, and not whether the defendant meant to be a gainer by it: what is it to the plaintiff whether the defendant was or was not to gain by it; the injury to him is the same. And it should seem that it ought to more emphatically to lie against him, as the malice is more diabolical, if he had not the temptation of gain.”



1.18   The judge, therefore, was willing to consider grades of immoral conduct. The conclusion, however, that Ashhurst, J was prepared to allow a simple lie to amount to a deceit is perhaps confounded by the judge’s later comment that:


“Any lie accompanied with [an intention to deceive and defraud] I should clearly hold to be the subject of an action: but not a mere lie thrown out at random without any intention of hurting any body.”



So, the judge considered an intention to injure to be characteristic of the tort and more heinous than an intention to benefit oneself by the lie. Lord Kenyon, CJ considered that the laws of morality and society lit the taper of an action in deceit at law. The Lord Chief Justice said that not all moral and social duties find their counterpart in the law (so-called “imperfect obligations”),40 which are observed by “the pure effusion of a good mind”, but there are certain duties which by English law are “made the subject of a civil action”; such laws “stand on the best and broadest basis which go to enforce moral and social duties”. In Lyde v. Barnard,41 Lord Abinger, CB, referring to this judgment, said that:


“Lord Kenyon in particular, with that, high tone of moral feeling which ever distinguished his judgments, pronounced that the law would have been very defective if it had not given a remedy for an injury resulting from a gross breach of the plainest rules of morality.”



1.19   Earlier, in Cockshott v. Bennett,42 Lord Kenyon, CJ described fraud as “a species of immorality”. A dozen years later in Haycraft v. Creasy,43 the Lord Chief Justice said that “laws were never so well directed as when they were made to enforce religious, moral, and social duties between man and man” and that the tort of deceit was repugnant to all such duties. In that case, Lord Kenyon, CJ held that where a representation was untrue, where the representor could not know that what was said was true in the sense of having no means of such knowledge, there was still a deceit, albeit “not perhaps in that sense which affixes the stain of moral turpitude on the mind of the party, but falling within the notion of legal fraud”.44 In this case, the other judges on the bench were concerned to discover an intention to deceive such that an honest belief in the truth of the representation would be sufficient to exonerate the representor; in other words, a moral fraud.

1.20   Again, in Eyre v. Dunsford,45 Lord Kenyon, CJ said in the context of a false representation given by the defendant to the plaintiff who asked about a third person’s character in deciding whether to contract with the third person:


“one man applies to another to know the character of a third person who offers to contract with him: that other need not have answered the inquiry at all, but if he do, he is bound in justice and common honesty to give a fair representation of what he knows.”



1.21   In Adamson v. Jarvis,46 the plaintiff auctioneer was induced by the defendant to sell goods which the defendant fraudulently represented as his to sell. After considering the contractual remedies available to the plaintiff, Best, CJ said:


“he who affirms either what he does not know to be true, or knows to be false, to another’s prejudice and his own gain, is both in morality and law guilty of falsehood, and must answer in damages.”



1.22   In Taylor v. Ashton,47 Parke, B said that “I adhere to the doctrine, that an action for deceit will not lie without moral fraud ... “. In the earlier decision of Moens v. Heyworth,48 Parke, B explained that moral fraud was essential to the cause of action in deceit, distinguishing “legal fraud” which he described as “fraud not of so grave and serious a character, that is to say, a representation without any private view of benefit to the party making it”.49

1.23   In Smith v. Kay,50 Lord Wensleydale described the fraud in that case as “a great moral fraud, which one can hardly characterise in language strong enough”. In Wilde v. Gibson,51 Lord Campbell said that:


“. . . there must be a falsehood ... If that falsehood is stated without any view of benefiting the person who states the falsehood, or of injuring the person to whom the falsehood is stated, in one sense of the word you may say it is not fraudulent, but it is a breach of a moral obligation; it is telling a lie.”



This is so, even if the lie is told to benefit a third party. In Evans v. Carrington,52 Lord Campbell repeated his views in the context of an allegation of fraud inducing the agreement of a marriage separation deed, the representation relating to the wife’s virtue.53 The Lord Chancellor found that the allegation was made good as regards the separation deed and held that the case rested upon:


“the same principles of morality, justice and expediency. If the covenant was obtained with such a view, and for such a purpose, will the tribunals of any Christian or of any civilized country assist the wife, when, having carried on the adulterous intercourse which she had contemplated, she seeks to enforce the covenant? ... none shall be permitted to take advantage of a deed which they have fraudulently induced another to execute that they may commit an offence against morality to the injury and loss of the party by whom the deed is executed.”



1.24   Similarly, in Smallcombe’s Case,54 Lord Romilly, MR said that nothing could be labelled a fraud or treated as a fraud, save for “an act which involves a grave moral guilt”.

In Singer Manufacturing Company v. Wilson,55 a case concerning an alleged improper use of a trademark, Jessel, MR said that, although “it is no part of my business to decide on morals”, a fraudulent misrepresentation is a “moral fraud of a very gross character”. Such sentiments reached their zenith in the words of Bramwell, LJ in Weir v. Bell, who closely identified the moral offence of fraud with the corresponding cause of action:56


“to make a man liable for a fraud, moral fraud must be proved against him. I do not understand legal fraud. To my mind it has no more meaning than legal heat or legal cold, legal light or legal shade. There never can be a well-founded complaint of legal fraud, or of anything else, except where some duty is shewn and correlative right, and some violation of that duty and right.”



1.25   Victorian jurisprudence was epitomised by AL Smith, J, in Joliffe v. Baker,57 who defined the essence of the action in that there must be “the moral turpitude which in my opinion is necessary to maintain an action for damages for deceit”. Indeed, it was also perceived that there might be a moral failure to disclose material information, but in this respect the law was found less certain and perhaps felt to be wanting.58

Today’s morality

1.26   Such statements of moral judgment were consistently repeated afterwards.59 The moral infusion today still serves to give the tort of deceit its medicinal flavour. Lord Devlin famously expressed an antiquated view of morality and the law’s moral function; in so doing, he described the deceit proscribed by the tort as a “sin”.60 The same morality expressed by the Victorian judges has been applied by modern judges.61 According to Lord Steyn, such “moral considerations militate in favour of requiring the fraudster to bear the risk of misfortunes directly caused by his fraud . . . The law and morality are inextricably interwoven”, so that an innocent claimant “may, not without reason, call on a morally reprehensible defendant to pay the whole of the loss he caused”. Lord Steyn adopted the “realist” observation of Oliver Wendell Holmes Jr in stating that “the very notion of deceit with its overtones of wickedness is drawn from the moral world”.62

1.27   In SX Holdings Ltd v. Synchronet Ltd,63 Potter, LJ referred to:


“the strength of the rationale, in terms of deterrence and morality, which underlies the imposition of wider personal liability upon a defendant who is an intentional wrongdoer than that which is imposed upon one less blameworthy in the sliding scale of civil damages.”



The strength and resilience of such convictions have informed the commercial judges’ attitudes to the protection of commercial transactions, which are dependent on credit and trust.64 English commercial law has maintained its moral stance since the Court of King’s Bench regularised the law in the eighteenth century. In Pawson v. Watson,65 an insurance case, Lord Mansfield, CJ said that:

“by the law of merchants, all dealings must be fair and honest, fraud infects and vitiates every mercantile contract. Therefore, if there is fraud in a representation, it will avoid the policy, as a fraud, but as part of the agreement.”

1.28   The moral demands of requiring a commercial transaction to be free from fraud are more pronounced. In Standard Chartered Bank v. Pakistan National Shipping Corp (No 2),66 Evans, LJ said that:


“This requirement of honest commerce is stringently enforced by the English courts.”



1.29   Fraudulent misrepresentations in negotiable documents, such as bills of lading, have been described as “a cancer in international trade”.67 This modern sentiment likewise has its roots in the fertile ground of the development of commercial law in Lord Mansfield’s court. In Master v. Miller,68 a case concerned with bills of exchange, Lord Kenyon, CJ said:


“It is of the greatest importance that these instruments, which are circulated throughout Europe, should be kept with the utmost purity, and that the sanctions to preserve them from fraud should not be lessened.”



1.30   The importance of austere laws is shrilly defended even where they deny the courts the means of providing flexible remedies proportionate to the offence. In Standard Chartered Bank v. Pakistan National Shipping Corp (No 4),69 Lord Hoffmann described the harsh approach of the law to deceit as “based upon moral disapproval of fraud”. In the Court of Appeal, Ward, LJ imposed the seal on the automatic, merciless response to conduct labelled as a fraud and put the matter thus:70


“Highwaymen in commerce forfeit the right to just and equitable treatment ... In this field it is all or nothing.”



1.31   Although most cases of deceit concern misrepresentations made in the context of a commercial or consumer transaction or contract,71 the tort’s reach extends to all aspects of our moral life, including the purely domestic sphere.72 In P v. B (Paternity: Damages for Deceit),73 Stanley Burnton, J held that the tort of deceit was applicable to the case where a woman had lied to a man about his paternity of her child. Relying on earlier authority,74 the court considered that the law should “encourage honesty between cohabiting couples rather than condone dishonesty”. The judge noted that although “current morality and social values” no longer supported the torts of enticement or harbouring, “they do not suggest that dishonesty should be outside the law of tort”.75 A very different conclusion was reached by the High Court of Australia in Magill v. Magill,76 where the action for deceit in respect of a misrepresented paternity failed, admittedly against the background of family law legislation which is not centred on issues of “fault”.77 The majority of the court held that representations concerning marital or extra-marital sexual relationships could not be actionable in deceit, being a tort with a commercial origin.

1.32   This newly emerging moral equivalence does not find its reflection in commercial cases or in statements that the obligation to refrain from fraud is a “universal obligation” resting on “the highest consideration of natural equity”.78 It is not a duty which arises out of a special relationship between the claimant and the defendant or as the result of a contract or a contractual negotiation;79 it is a “general duty of honesty”, being a duty of “universal obligation”.80 Is it really the case that any failure to live up to this universal obligation warrants the moral brand of a “rogue” and a legal liability to match?81

1.33   The curious aspect of this morality is that the law on which it was based punished deceit only in the event of the claimant suffering damage by reason of his or her reliance on the fraudulent misrepresentation. By contrast, the law permitted suit for a breach of a contractual promise where there was no reliance loss, but the loss of an anticipated benefit; indeed, no loss or damage was required to allow the latter action to proceed. Professor Atiyah noted this difference in moral approaches:82


“Thus the law appears to protect the expectation derived from a promise more highly than the expectation derived from a bare statement. A lie is a form of deceit because it causes harm but the law is concerned with breaches of promise even where they cause no harm, other than the disappointment of expectations.”



1.34   Moral considerations serve as a foundation for notions of justice. If anyone feels that they have been “taken for a ride”,83 they are also likely to feel a pulsating desire to exact satisfaction as a victim of trickery. Why? Because it is considered to be just. Professor Williams described monetary awards for deceit which affected compensation (or possibly retribution) as “ethical” in this respect. The law of tort as “formulated morality” was especially enshrined in equity by requiring that “the conscience of the wrongdoer . . . be purged by making restitution, which was exacted for the benefit of the wrongdoer’s soul rather than of the victim’s pocket”.84

1.35   These attitudes to the moral duty not to lie have informed the courts’ list of ingredients for an actionable deceit. That is only half the story, because the cause of action was authoritatively defined (in 1889) against a background of a tort system, which was at that time relatively immature and not able to provide compensation to claimants who had been injured by misrepresentations less serious than fraud. The result, however, is that once a deceit as defined has been found to exist, the courts respond as if there has necessarily been a moral transgression. Indeed, in many cases, there has been, but not in all. Even in Attwood v. Small85 and Derry v. Peek,86 the judges appeared to recognise that not all “deceits” are immoral. Yet the courts have developed the law of deceit with the object of deterring other or future frauds. The remedies for fraud are often penal. The courts have not shied away from emphasising the deterrent nature of the remedies for deceit.87

Moral distance

1.36   The sulphurous odour of avenging morality has not, however, excluded a sweeter scent of understanding of human failings. There have been judges who have looked at morality and the law as distinct. One judge who chose not to consider issues of morality was Lord Thurlow, who, in response to counsel’s submission that “Your Lordship must think in point of honour”, is reported in Smith v. Kay,88 as saying: “Upon that ground you must apply to the person himself; I do not give any opinion upon that subject.”

1.37   The lack of a complete congruence of morality and the law is also evident in Fox v. Mackreth,89 where the Lord Chancellor was loath to render a person legally liable merely because of dishonourable conduct in failing to disclose a material fact. In Eaglesfield v. Marquis of Londonderry,90 James, LJ appeared to keep the issues of morality and legal responsibility separate:


“in order to maintain the case of misrepresentation against them, it appears to me that the representation must be wilful and fraudulent. Whether the fraud is supposed to be a fraud in this court as distinguished from moral fraud or not, there must be a wilful and fraudulent statement of that which is false to maintain an action of deceit.”



Similarly, in Arnison v. Smith,91 Lindley, LJ said that:


“Whether the directors in the high moral point of view were guilty of fraud, I do not say, but the facts of the case leave in my mind no doubt of their legal liability.”



1.38   Very recently, in Magill v. Magill,92 the High Court of Australia was at pains not to “introduce considerations of moral blame or judgment” in applying the ingredients of the tort of deceit to a case of misrepresented paternity. Indeed, in Donoghue v. Stevenson,93 Lord Atkin, recognising that the law of negligence is based on the “general public sentiment of moral wrongdoing”,94 noted that “acts or omissions which any moral code would censure cannot in a practical world be treated so as to give a right to every person injured by them to demand relief”. Insofar as such practical restraints are to be introduced generally as limits or controls into a cause of action in tort, the tort of deceit is in some significant respects an unrestrained tort.

1.39   Intriguingly, in insurance law,95 where different considerations and inflexible remedies apply, the injustice has provoked cries for legal reform (leading to a Consultation Paper recently published by the Law Commission recommending reform, especially for non-fraudulent breaches of the relevant duty96). In Pan Atlantic Insurance Co Ltd v. Pine Top Insurance Co Ltd,97 the Vice Chancellor, speaking of “inadvertent non-disclosures”, said:


“The contract of insurance is avoided altogether, or it stands in its entirety. This is not the only field in which English law still seems to adopt a fairly crude, all-or-nothing approach, when what is needed is a more sophisticated remedy more appropriate, and in that sense more proportionate, to the wrong suffered. The introduction of a judicial discretion into this field would not be without its advantages.”



1.40   The Vice Chancellor thus considered that a lapse in disclosure, albeit constituting a relevant cause of action, might not warrant the automatic application of the attendant remedies established in another time. The same must surely be true in cases of deceit. Yet, as we have seen, in Standard Chartered Bank v. Pakistan National Shipping Corp (No 4),98 Ward, LJ said that fraudsters “forfeit the right to just and equitable treatment”.

1.41   When the House of Lords in Derry v. Peek defined and distilled the essence of a deceit actionable in law, it did so at a time when the moral response to a negligent misstatement was one of polite indignation, not a fervent outrage. The moral topography has since changed with tectonic effects, developing the law of negligence, but leaving deceit clothed in the heather of a Victorian outlook. Looking at the tort’s development from a different perspective, Professor MacCormick wrote more than 25 years ago that:99


“Certainly, the law is not founded on a simple rigorous moralism which says that lying is simply and categorically wrong, and there is an end on it. The law rather looks on deceit as a wrongful means to certain ends, and punishes those who use this wrongful means when they aim at those defined ends.”



1.42   The “ends” to which MacCormick referred are “doing pecuniary injury to the victim” and “gaining an unjust benefit from him”. MacCormick rejected the Kantian approach of treating all lies as morally wrong, and in so doing recognised that some lies may be morally justified or, at least, not subject to moral condemnation, finding its parallel in legal opprobrium. Soon afterwards, in Gordon v. Selico Co Ltd,100 a case concerned with a fraudulent misrepresentation inducing the plaintiffs to enter into a lease by reason of the lessor approving a contractor’s concealment of dry rot in the property to be leased, Goulding, J said that:


“The law must be careful not to run ahead of popular morality by stigmatising as fraudulent every trivial act designed to make buildings or goods more readily saleable, even if a highly scrupulous person might consider it dishonest ... ”



1.43   The judge’s words reinforce the importance of current moral thought to the law of deceit, which appears yet to be applied without full regard to moral relativism. There are two ways forward: either developing the tort by reference to moral developments, or by detaching morality from the cause of action in deceit altogether. On the latter, in Twinsectra Ltd v. Yardley,101 Lord Millett said:


“The modern tendency is to deprecate the use of words like ‘fraud’ and ‘dishonesty’ as synonyms for moral turpitude or conduct which is morally reprehensible. There is much to be said for semantic reform, that is to say for changing the language while retaining the incidents of equitable liability; but there is nothing to be said for retaining the language and giving it the meaning it has in criminal cases so as to alter the incidents of equitable liability.”



1.44   It is suggested, however, that given the overall development of the general law of misrepresentation, the tort of deceit, with its attendant penal and deterrent remedies, should retain its character as a moral tort and remain actionable where there is moral repugnance towards the impugned conduct.

The Formulation of the Tort of Deceit

The ingredients of the tort of deceit

1.45   Although deceitful conduct could be pursued via a particular type of action on the case or an action of assumpsit for nonfeasance as from the fourteenth or fifthteenth centuries,102 such actions bore little resemblance to the precise tort based on deliberate and knowing falsehood with which we are familiar today.103 The earlier action forms then existing were exploited to allow the development of the law and to meet jurisdictional constraints. At the beginning of the seventeenth century, the requirement of a deliberate misrepresentation to sustain an action in deceit began to take root,104 overcoming the perceived difficulty in finding the relevant guilt hidden in a man’s mind.

1.46   The common law and equitable responses to fraud were developed in the eighteenth and nineteenth centuries.105 In the nineteenth century, shortcomings were perceived in respect of moral or common law fraud which required proof of an intention to deceive or cheat; this was equated with the representor’s actual (not constructive) knowledge that a statement was untrue or his or her reckless indifference to the truth or falsehood of the statement.106 Constructive fraud in equity was not concerned with a fraudulent intention, but instead failures to observe the highest standards of conduct as are expected of fiduciaries.107 Despite the occasional dictum to the contrary,108 there was no recourse allowing a claim for damages available to the victim of a misrepresentation at common law that resulted from a want of reasonable care.109 There was, however, a remedy in equity even for innocent misrepresentations inducing the conclusion of a contract, namely the rescission of the resulting contract.110

1.47   It was against this background that the House of Lords in Derry v. Peek set the boundaries of the tort of deceit.111 In this case, the directors of a tramway company issued a prospectus inviting subscriptions in the company that stated that the company had the right to use steam power, instead of horse power, for the locomotion of its trams. This statement was false. The directors were sued in deceit. The trial judge found that the directors were not guilty of any actual knowledge that the statement was false, and acquitted them of liability. The Court of Appeal, however, found that the directors were liable in deceit because they made the statement, without any reasonable grounds for their belief in the truth of the statement, even though they did not know the statement to be false.112 The House of Lords rejected the Court of Appeal’s formulation of the cause of action,113 emphasising the importance of proving the defendant’s fraudulent knowledge of the untruth of his statement, although the court indicated that the absence of any reasonable grounds for a stated belief may be evidence of fraud.114

1.48   Lord Bramwell held that in order that there be a deceit, a “moral fraud”, the defendant’s representation must be untrue and the defendant must have known that it was untrue, or recklessly indifferent to, or without caring whether it is true or false, and in order that a breach of the moral duty be actionable, it must be “dishonest”; it is not a duty which could be honestly broken.115 A finding of fraud entails that the fraudster is a “dishonest liar”.116 Lord Herschell, after an extended analysis of the authorities, held that the tort of deceit required proof of fraud and that there was fraud when the following two elements were satisfied.117 First, there must be a false representation. Secondly, the representor must have the requisite degree of dishonest knowledge concerning the falsehood. That is, the defendant must have known that the representation was untrue or made the representation without belief in its truth, that is, recklessly, careless whether the representation was true. An honest belief in the truth of the representation will be a defence to the action.

1.49   The judgment in Derry v. Peek carried the imprint of the decision of the House of Lords in Smith v. Chadwick five years earlier.118 In that case, a representation made in a company’s prospectus as to the company’s turnover was held not to have been fraudulent for lack of proof. The judgment is worth bearing in mind because the House considered additional elements of the tort of deceit not laboured upon in the later judgment. In addition to the requirement of a falsehood and the representor’s knowledge, the Earl of Selborne, LC said that there must also have been the relevant intention on the part of the defendant, the representation must have been “material” and the representation “must have produced in [the claimant’s] mind an erroneous belief influencing his conduct”.119 Lord Blackburn agreed with these additional elements, holding that the defendant must have made the statement “with a view to induce the plaintiff to enter into a contract” and that the claimant was so induced.120

1.50   Derry v. Peek serves as the template and exemplar of the law of deceit. From that judgment, the law has been shaped. Yet, the judgment did not exhaustively and conclusively identify the ingredients of the law of deceit. Only 50 years later, the House of Lords, in Bradford Third Equitable Benefit Building Society v. Borders,121 attempted to draw together the elements of the tort, namely that:


	there has been a representation of fact;

	the representation is false;

	the representation was made with the requisite knowledge of its falsehood;

	the representation was made with the intention that it should be acted upon;

	the claimant has acted upon the false representation; and

	the claimant has sustained damage by his or her so acting.122



1.51   In describing the tort, Viscount Maugham made it clear that his intention was not to “make a complete statement of the law of deceit”. In the same case, Lord Wright referred to counsel’s argument in Derry v. Peek to the effect that:


“Fraud never has been and never will be exhaustively defined, the forms which deceit may take being so many and various. There is a negative characteristic: it must be something which an honest man would not do; not merely what a logical or clear-headed man would not do.”



Even this statement of a “negative characteristic” begs numerous questions against the background that the above statements of the constituent elements of the tort of deceit have been, and are still, applied with little consideration of their ambit.123 Nonetheless, an actionable deceit requires at the very least a representation, fraudulently made, upon which the representee relies.124

Proving fraud

1.52   The ingredients of a cause of action in deceit, namely a false representation, guilty knowledge, a fraudulent intention, inducement and damage, must be alleged, pleaded, particularised and proved by the claimant, the person who alleges the fraud or deceit.125 It has been said that:126


“as fraud is a charge of a very serious nature, materially affecting a man’s credit, character, and reputation, the law of England will never presume that any one is guilty of it; nor set aside a contract on that ground, unless it be fully and satisfactorily proved. The consequence of this favourable presumption is, that the burden of proof lies upon the person who wishes to avail himself of the fraudulent conduct imputed ... This is not only the law of England, but the law of common sense, founded on principles of equity and justice.”



1.53   In Three Rivers District Council v. Governor and Company of the Bank of England (No 3),127 a case concerned with another intentional tort, misfeasance in public office, Lord Millett explained the importance of pleading and particularising an allegation of fraud:


“an allegation of fraud or dishonesty must be sufficiently particularised, and that particulars of facts which are consistent with honesty are not sufficient. This is only partly a matter of pleading. It is also a matter of substance. As I have said, the defendant is entitled to know the case he has to meet. But since dishonesty is usually a matter of inference from primary facts, this involves knowing not only that he is alleged to have acted dishonestly, but also the primary facts which will be relied upon at trial to justify the inference. At trial the court will not normally allow proof of primary facts which have not been pleaded, and will not do so in a case of fraud. It is not open to the court to infer dishonesty from facts which have not been pleaded, or from facts which have been pleaded but are consistent with honesty. There must be some fact which tilts the balance and justifies an inference of dishonesty, and this fact must be both pleaded and proved.”



1.54   Thus, the claimant must plead, and establish by sufficient evidence, that there has been a fraudulently false representation, that is material and which induced the claimant into pursuing a course of conduct, and where necessary for a claim in damages, that the claimant sustained loss or damage by reason of his or her reliance on the misrepresentation.128 This is not an empty requirement. For example, in Noble v. Adams,129 the plaintiff had purchased from a vendor in Glasgow, Madras handkerchiefs which had been deposited with the defendant wharfinger in London, who on the vendor’s instructions had refused to release them to the plaintiff. The defendant contended that title in the handkerchiefs had not passed to the plaintiff, because the plaintiff had procured them by misrepresenting the value of a bill of exchange he used for the purchase. The court rejected this argument, holding that even though it had been proved that the plaintiff knew that the bill of exchange was valueless and that he had travelled to Glasgow intending to obtain goods using the bill in question, there had been “no proof of what passed between [the vendor] and the Plaintiff, or by what practices the latter obtained the goods, without which it cannot be known whether or not the means which the Plaintiff used were such as to fix him with the offence of obtaining them by false pretences”, which would, if proved, have vacated the transaction. The claimant will also bear the onus of proving that other remedies, such as aggravated or exemplary damages, should be granted.130

1.55   It may be that the claimant will benefit from a legal or factual presumption in making good this case of an actionable fraud. There is authority for an inference of inducement,131 if one can prove that a material misrepresentation was made.132 It has also been said that if the representor in fact intended, foresaw or should have foreseen that the representee’s actual reliance on the representation was the necessary or probable consequence of the representation being made, the requisite inducement will then be presumed.133 In Lonrho v. Fayed (No 2),134 Millett, J suggested that the inference would arise only if the representee proved that the representor knew that the representation was material, although there would be no need to prove that the representor knew why it was material. In Barton v. County NatWest Ltd,135 Morritt, LJ said that “if the false statement is of such a nature that it would be likely to play a part in the decision of a reasonable person”, the presumption will arise. This presumption, however, has now been demoted to a mere inference of fact (not one of law),136 and thus may be readily rebutted; further, it is unlikely to be of much service if inducement remains a real issue in the case. Where there is an inference of inducement, it may be unnecessary to adduce evidence of such inducement, for example by calling the induced individual as a witness.137

1.56   Another supposed presumption has recently been mooted. In Goose v. Wilson Sandford & Co,138 Morritt, LJ suggested that where the representor’s fraudulent knowledge is established, his or her fraudulent intention will be presumed. It is likely that this suggestion is flawed in that Morritt, LJ relied on earlier authorities, which in the main are not to the point, as they refer to the presumption of inducement, which inference, as explained above, has been diluted. It is submitted that, given the importance of a guilty state of mind to the cause of action in deceit, there is no such presumption of intention. Indeed, as Watkin Williams, J said in Joliffe v. Baker:139


“the fraudulent element must be found to exist as a fact, and cannot be adopted as a mere inference of law”.



Thus, it remains the case, or should be the case, that the intention that the representation be relied upon has to be proved.140 As will be discussed, this intention should be relatively focused in the sense that the representor should intend that the representee will rely on the representation in a certain manner, although there is no need that the precise manner of reliance be contemplated.

1.57   The burden of proof is made that much more difficult for the claimant, as the courts will be disinclined to find that fraud has taken place, given—so the courts have said, although this must be questionable—that it is inherently unlikely that a knowing misstatement has been made, or at least less likely than less culpable explanations for the misrepresentation, such as negligence.141 Thus, although the standard of proof applicable in establishing one’s case is based on the balance of probabilities, it is sometimes said that the standard of proof in cases of fraud will approach the criminal standard of proof beyond a reasonable doubt.142 This serves merely as a comparison. Thus, in Maybury v. Wibrew,143 Hilbery, J summarised the matter:


“It is quite true to say that the burden of proof in civil cases is not as high as it is in criminal cases. The burden of proof in civil cases only exists to this extent, namely, that the plaintiff must on the whole of the evidence satisfy the court that the scale tips fairly in favour of the story which he has put forward. It must tip definitely as well as fairly in that direction; definitely, where fraud is alleged, because that is a charge of criminal action in a civil form ... ”



1.58   Strictly, however, the comparison with the criminal standard of proof is an inaccurate statement of the law. The reality is that the civil standard remains applicable, and proving the fraud on the balance of probabilities is all that is required, but taking into account the supposed improbability of a person having been fraudulent together with the presumption of innocence against such charges and the danger of injury to the defendant’s reputation, the evidence required to prove fraud must be clear and persuasive.144 That is, the burden of proving fraud will be greater, given the court’s scepticism that there has been an actionable fraud. The matter depends on the gravity of the allegation and its relation to the issues in the matter and the consequences that would follow for the person impeached.145 The unlikelihood of there having been a fraud will increase if the claim arises between two partners or two friends.146 In In re D,147 a case not concerned with fraud, Lord Carswell, speaking in a Northern Irish appeal, adopted an earlier statement of the law by the Court of Appeal in stating that the civil standard of proof is flexible in its application not in the adjustment of the degree of probability required to establish the allegation, but in the strength or quality of the evidence to sustain the allegation.148 Lord Carswell explained further that:


“in some contexts a court or tribunal has to look at the facts more critically or more anxiously than in others before it can be satisfied to the requisite standard. The standard itself is, however, finite and unvarying. Situations which make such heightened examination necessary may be the inherent unlikelihood of the occurrence taking place ... the seriousness of the allegation to be proved or, in some cases, the consequences which could follow from acceptance of proof of the relevant fact ... These are all matters of ordinary experience, requiring the application of good sense on the part of those who have to decide such issues. They do not require a different standard of proof or a specially cogent standard of evidence, merely appropriate careful consideration by the tribunal before it is satisfied of the matter which has to be established.”



This sceptical standard of proof, however, relates only to establishing the defendant’s “deceitful state of mind”, which one would take to mean the defendant’s fraudulent knowledge and fraudulent intention.149 The other ingredients of the tort, such as the making of the representation, the falsity of the representation, the matter of materiality and inducement, and the question of damage, are all to be established in accordance with the civil standard of proof, without the scepticism, as usually applied to other torts, such as negligence.150

1.59   If the claimant establishes an entitlement to damages, rescission or some other relief, on the ground of fraud, the burden shifts to the defendant to prove that the claimant is not entitled to the relief sought, by reason of some defence, such as a waiver or estoppel, or by fashioning an exception within one of the ingredients of the tort otherwise established by the claimant, or because the losses claimed should be reduced to take account of receipts or profits. For example, in Redgrave v. Hurd,151 Lush, LJ said that the defendant would bear the onus of proving that the plaintiff relied on something other than the misrepresentation. In BHP Billiton Ltd v. Dalmine SpA,152 a case involving a claim for damages in deceit against the supplier of steel pipes based on a misrepresentation of the pipes’ carbon equivalent value, Rix, LJ said that the defendant would have to bear the burden of proving a failure to mitigate153 or, the claimant having proved that the relevant loss or damage was caused by the misrepresentation, the defendant would have to prove that the supply of an alternative pipeline would have resulted in the same loss or damage.

1.60   Claims in deceit are usually determined by a judge alone. Pursuant to section 69 of the Supreme Court Act 1981, in an action in the Queen’s Bench Division or, pursuant to section 66(3) of the County Courts Act 1984, in an action in the County Court, if a “charge of fraud” against a party is in issue, that party may apply to have the action tried with a jury.154 Upon the application, if made at the appropriate juncture, the court shall direct that the action be tried with a jury unless the court is of the opinion that the trial would require a prolonged examination of documents, accounts, scientific evidence, or local investigation which cannot be conveniently tried before a jury.

Deceit Viewed Against the Genesis of the Law of Misrepresentation

1.61   The law of deceit as formulated in Derry v. Peek reflected judicial policy in circumscribing a liability based on a deliberate and knowing misrepresentation and thereby, at that time, rendering negligent or unreasonable misrepresentations beyond the law’s protection. This policy could be said to rest between a desire to deter fraud and encourage honesty on the part of representors and to promote diligence on the part of representees.155 The decision in Derry v. Peek remained a barrier to a cause of action for negligent misrepresentation being developed not only in the lower courts,156 but also in the House of Lords,157 until the 1960s. The decision in Derry v. Peek occasioned spirited criticism,158 and, indeed, the position of directors issuing prospectuses was regulated by Parliament soon afterwards with the passage of the Directors’ Liability Act 1890.159

1.62   While Derry v. Peek also had its defenders,160 there were moves among all branches of the profession to widen the net of legal liability to encompass negligent misrepresentations, as there was at that time no general legal responsibility for economic loss caused by misrepresentation. The House of Lords had been keen to delineate the boundary between fraud—for which the representor must be liable—and negligence, for which there could be no legal liability given that an unknowing, albeit negligent, misrepresentation was no more than the product of the rough exchange in life and commerce. The arguments on both sides attempted to draw on the endless supply of morality available for such debates. Sir Frederick Pollock161 was concerned to ensure that there was legal redress against a “man who volunteers positive assertions to his neighbour, intending them to be acted upon for some purpose of his own advantage”; such a person is “certainly bound in morality to use the ordinary care of a reasonable man to see that his assertion is warranted by the fact.”162 In failing to cater for that case, the House of Lords “has dangerously relaxed the legal conception of honesty . . . and will do no good, to say the least, to commercial morality”.163 The answer to such concerns resided in the old legal fall-back, pragmatism and common sense. Professor Anson supported the House of Lords’ decision and warned against the perils of broadening the scope of legal liability, the benefits of which would endow only legal practitioners who enjoy “a vista of profitable litigation” and “jurists who like to contemplate the rules of law through a golden haze of equitable possibilities”. Anson maintained that a change to the law would not be satisfactory to “any one who is ever likely to be asked to give an opinion to his neighbour on a matter of business, nor indeed to those who believe the common law, as it stands, to be a monument of practical common sense”.164

1.63   That is not to say that there were no remedies or doctrines available at all for negligent or innocent misrepresentations, particularly in respect of contractual disputes, there being recourse in equity. This meant that a contract, transaction or disposition procured by a misrepresentation (whether fraudulent or innocent) could, in the right conditions, be rescinded. More than that, as the House of Lords made clear in Nocton v. Lord Ashburton,165 there would be pecuniary relief from the Courts of Chancery in the event of “constructive fraud”, that is “not moral fraud in the ordinary sense, but breach of the sort of obligation which is enforced by a court that from the beginning regarded itself as a court of conscience”. Although distinctions between morality and conscience might seem to be semantic at best, it is clear that the categories of “fraud” identified and acted upon by equity are diverse and include166 misrepresentation by persons who are in a position of trust and whose word is liable to be relied upon (that is, fiduciaries), breaches of fiduciary duty and conflicts of interest, unconscionable contracts between persons of unequal bargaining strength,167 and undue influence.168 This is not to say that fraud as recognised in equity should be equated with common law deceit.169 Indeed, it appears that the decision in Nocton was seen as a mild corrective to the limits placed on the law by the House of Lords in Derry v. Peek,170 a decision which at that time the House of Lords was powerless to reverse.

1.64   The law has moved on and remarkable strides were taken in the 1960s to enlarge the scope of liability for misrepresentation. In 1963, in Hedley Byrne & Co Ltd v. Heller & Partners,171 the House of Lords allowed an action for damages against those who were guilty of negligent misrepresentation in circumstances where such persons owed a duty of care to the representee, generally dependent on a sufficiently close relationship of trust or reliance between the representor and the representee. A further advance was made a little later when Parliament passed the Misrepresentation Act 1967, by which any contracting party who was induced to enter into a contract by a misrepresentation is entitled to claim damages from the representor, even if the misrepresentation was not fraudulent, provided that the representor would have been liable in damages had the misrepresentation been fraudulent, and the representor does not prove that he believed the representation to be true and had reasonable grounds for so believing.172 In addition, the 1967 Act allowed the court to exercise a discretion to substitute an award of damages for the equitable rescission of a contract, to which the claimant was entitled by reason of any non-fraudulent misrepresentation (including non-negligent misrepresentations).173

1.65   By the end of the 1960s,174 the victim of misrepresentation had an expanding sphere of legal recourse against the representor: (a) an action in deceit against fraudulent (knowing) misrepresentations whether or not the deceit resulted in a contract between the representor and representee;175 (b) an action for damages for negligent misrepresentation provided that the misrepresentation resulted in a contract between the representor and representee; (c) an action for damages for a negligent misrepresentation that was made by a person who owed a duty of care to the representee; (d) an action for equitable pecuniary relief (including equitable compensation and accounts of profits) against representors who were bound by their conscience and fiduciary duties not to make misrepresentations; (e) discretionary awards of damages for innocent misrepresentations resulting in a contract; (f) the rescission of any contract procured by a fraudulent or innocent misrepresentation, subject to such discretion as the court has pursuant to section 2(2) of the Misrepresentation Act 1967 or in equity; and (g) rescission of deeds and other transactions or dispositions available in equity generally.

1.66   The tort of deceit was, therefore, developed at a time (in the 1880s) when there was no entitlement to monetary compensation against a person who had made a non-fraudulent misrepresentation (except possibly in limited circumstances in equity). There was at that time no general relief for negligent misrepresentation. The tort was fashioned in the midst of two competing influences: a desire to broaden the scope of legal liability for misrepresentation and a desire to render a person liable only for transgressions of then perceived notions of morality. The House of Lords in 1889 made a policy decision to restrict liability for misrepresentation to fraudulent misrepresentations but at the same time defined a fraudulent misrepresentation in a particular way, no doubt with the outer boundary of remediable justice in mind.176

1.67   Since Derry v. Peek, the law of misrepresentation has evolved in order not only to punish the fraudster but also to compensate representees for loss and damage—which is the essence of the tort—where that damage results from a misrepresentation, whether fraudulent or negligent. Thus, the right of recovery has been extended to render those liable whose conduct is not as morally reprehensible, but yet morally accountable, who would have escaped all liability but for the House of Lords’ decisions in 1915 (as regards fiduciaries) and in 1963 (as regards those who owe a duty of care). With the development of this chessboard of relief, the tort of deceit would benefit from a clarification and a re-statement with a view to re-focusing the penal effects of the tort and its remedies. Such a restatement is now permissible when it is considered that there is no longer a vacuum of remedies for any misrepresentation that is less than fraudulent.

Alternative Causes of Action Based on a Fraudulent Misrepresentation

1.68   If a fraudulent misrepresentation is made by one person to another, the right of action which classically arises is the action in deceit, given that the duty not to lie is the subject of a “universal” obligation. There are, however, other causes of action available to a person who has been duped by a knowing misrepresentation. First, although the misrepresentation is attended by fraud, the representee may still recover damages, albeit possibly in a lesser sum, pursuant to the Misrepresentation Act 1967 or on the basis of any duty of care or assumption of responsibility that the law recognises as permitting a remedy for negligence. Indeed, it may be possible to rescind any contract or other transaction induced by the misrepresentation, without establishing fraud or negligence.177

1.69   Secondly, if the representation is included within the induced contract, it may operate as a term of the contract, which if untrue will allow the representee a remedy in damages or, depending on the parties’ intention and the contract’s terms or the seriousness of the breach of the contractual term, a right of termination of the contract or to be discharged from his or her contractual obligations if there has been a breach of a condition precedent.178 The fact that the representation is included in the contract does not deprive the representee of any independently existing right of rescission for misrepresentation.179

1.70   Thirdly, even if the representation was not included in the contract, the parties might have intended to give the representations contractual force by reason of a collateral contract or warranty giving the representee redress in the law of contract.180 The circumstances in which a contractual warranty is likely to be found are limited.181

1.71   Fourthly, the fraudulent conduct may give rise to independent economic torts, such as the torts of unlawful interference (or causing loss by unlawful means), intimidation, conspiracy to injure or to use unlawful means.182 Fifthly, the fraud may also occasion an independent liability in equity for breach of trust or fiduciary duty, dishonest assistance, or a procurement of such breaches.183 In addition, the bribery of a counterpart’s agent has often been likened to deceit,184 but the betrayed principal’s right to sue the agent or the briber in restitution or for damages in tort is distinct from the cause of action in deceit, albeit many factual circumstances will give rise to the distinct causes of action.185 Sixthly, the representation may give rise to defensive doctrines arising by way of estoppel by representation or promissory estoppel,186 mistake187 or non est factum.188

1.72   Seventhly, the representation may be made to a third party unconnected with the claimant, but nonetheless it is the claimant who suffers from the untruth. In such cases, there may be rights of action for injury to the claimant’s reputation, by way of action for defamation,189 or for malicious falsehood,190 or by an action to protect intellectual property rights, such as the protection of trademarks,191 or by a claim for passing off.192

1.73   Each of these alternative rights of recourse is framed differently from the tort of deceit, each having been developed to protect a particular interest or to serve a particular social or commercial purpose. The tort of deceit is the ultimate response developed by the civil law to deal with lies told to defraud; it has been evolved to remedy abuses of trust and to serve both public and economic interests. It remains a moral tort, whose future must take into account not only its purpose but its relationship with alternative remedies and rights of action.

Deficiencies in the Current Law of Deceit

1.74   There are shortcomings in the law of deceit which emerge from two phenomena. The first is the moral indignation expressed by the judges at any attempt at deception. One cannot but help observe judges tuning a critical voice, in a puritanical timbre, against all knowing untruths as a detestable fraud. Such attitudes are often based on an idealised and searing view of the law’s moral component. This is particularly so when the judges themselves are detached from the heat and light of modern society and commercial exchange and exercise a morality developed in the glow of the Temple’s gas-lamps. Dicey spoke of the judges of his century as follows:193


“They have acquired the intellectual and moral tone of English lawyers. They are men advanced in life. They are for the most part persons of a conservative disposition ... They are more likely to be biased by professional habits and feeling than by the popular sentiment of the hour . . . the morality of the courts is higher than the morality of traders or of politicians.”



1.75   Such moral rigour and social detachment were all too prevalent in the nineteenth century when the law of deceit was developed and enshrined, but palpably persists even today. There is a sense that such moral injunctions are certain and timeless.194 Recently, in Renault UK Ltd v. Fleetpro Technical Services Limited,195 Judge Richard Seymour, QC said that:


“It does not seem to me that, in relation to matters of dishonesty and its consequences, it is appropriate for the court to adopt any less exacting standards today than those applied ... nearly 100 years ago.”



Although there are judges today who see fraud only in instances of “real” cheating, ignoring minor transgressions of the truth, and seek to counter what may be seen as the penal effects of the law concerning fraud, there remain judges who approach deceit like their Victorian brethren. When the courts call lyrically on modern concepts of morality, commerciality or common sense, one begins to feel that the law is headed in the wrong direction. It is very well to be lectured by the judges on the law. It can be distasteful when the lessons become an instruction in morality.

1.76   This moral certainty, however, is also underpinned by a judge’s confidence in his or her ability to detect fraud on the evidence and once having been identified and branded, on the basis of the current definition of deceit, the confidence surges to mete out the punishment due, along with the judicial rhetoric one is accustomed to encounter on such occasions. It is only seldom that the potential injustice associated with the infallibility of the Victorian jurisprudence has been acknowledged by the courts. Recently, for example, in Niru Battery Manufacturing Co v. Milestone Trading Ltd,196 Sedley, LJ refreshingly said:


“For most of us, experience relentlessly and depressingly undermines the lawyer’s self-congratulatory belief that forensic practice sharpens to near-infallibility the eye for prevarication and deceit. We have so far devised no moral Geiger-counter. With luck, some objective piece of evidence will verify or falsify a witness’s account; but alarmingly often it will show that a shifty witness has been telling the truth or that a credible one was wholly mistaken or lying. In other cases, the Judge or the jury must fall back upon intuition. In these instances, we know from those cases where objective evidence has falsified our tentative judgment of personality that the very proximity of the tribunal to the witness can as readily mislead as reveal.”



1.77   The other root of the law’s failure lies in the historical development of the tort of deceit against a back-drop of a once, and perhaps continuing, inadequate legal armoury to deal with non-fraudulent cases of misrepresentation. Even though many such cases are now catered for by beneficial developments in the common law, the tort of deceit remains as it was, with potentially undeserving differences in the remedies imposed for fraudulent, negligent and innocent misrepresentations. Distributing remedies in response only to the degree of guilt in the mind of the representor can be myopic and artificial; it is the misrepresentation which does the damage, not whether the representation was made fraudulently or otherwise. There can be an entirely innocent misrepresentation that distorts the core and substance of the transaction; and there can be a fraudulent misrepresentation that is relatively inconsequential. Of course, the law should deter conduct that is intended to corrupt or injure. This will often mean that the imposition of a harsher remedy against fraud must necessarily be penal. It is, however, not only the moral offence that is being punished. The law should have regard both to questions of morality, and also the impact of the misrepresentation.

1.78   Against this background, and in a related, albeit slightly different context, Rix, J commented on the law’s evolution in Avon Insurance plc v. Swire Fraser Ltd,197 noting that:


“The law of misrepresentation has developed in fits and starts ... One result of this piecemeal historical development is that tests developed for one situation may not operate adequately or fairly in another situation. Another result is that the inadequacy of existing remedies at any one time to deal with the pressure of facts in one case may have led to the development of doctrine which may not operate as well in different circumstances and against the background of a wider range of remedies ... ”



The question no doubt will be asked why we should bother reviewing the law of deceit, considering that it is plainly stated and designed to guard against fraudulent behaviour, to deter future deceit, and to protect the innocent from tricks and cheating. The answer comes in two parts. First, once a deceit has been established, the courts’ reaction is automatically one of moral condemnation that allows the law to deploy a range of avowedly deterrent and penal remedies. If the law adopts norms stuffed with morality, it should ensure that the conduct it labels as “deceit” is, in fact, deserving of the name. Such condemnation and remedies may not be entirely appropriate given the manner in which the law has evolved. Secondly, it may be that the law of deceit is not in fact clearly circumscribed and defined and it is desirable that it should be plain to all what falls within and without the boundaries of this wrongdoing. In the pages that follow, the borders of this emotive tort shall be considered.

Considerations Affecting a Restatement of the Law of Deceit

1.79   The law of deceit must be stated by reference to the elements or ingredients which combined produce a cause of action in deceit. The House of Lords has on a number of occasions attempted to identify those elements, but, as shall be discussed, there has not been a complete rendering of the constituent ingredients of the tort, as Viscount Maugham in Bradford Third Equitable Benefit Building Society v. Borders acknowledged. Further, the House of Lords has struck the hammer of moral condemnation on the anvil of deterrence to forge a tort which may be seen as inflexible and, on occasion, may result in undue hardship. The tort of deceit has today a distinctly harsh and metallic ring. These comments may seem somewhat surprising given the common lawyer’s view that a deceit is a deceit and nothing but the inversion of morality can do much to disturb its character as fraud. In Angus v. Clifford,198 Bowen, LJ said rather comfortably in his certainty:


“I venture to say that there is not a lawyer living who has ever heard the law laid down in an action for deceit (that is for damages for fraudulent misrepresentation) except in one way, and that is the way in which Peek v. Derry has decided.”



A re-consideration of the constituent elements of the tort is justified when one reflects that the courts all too readily indulge in a moral judgment once a “deceit” has been found to exist. If moral considerations are woven into the fabric of the tort, surely a fraudulent misrepresentation should be actionable as a deceit, as opposed to a negligent or innocent misrepresentation, only when it can be safely judged as (sufficiently) immoral?

1.80   In order to re-consider the ingredients of the tort of deceit, we must first identify what is to be achieved by such a tort and how that purpose can be used to good and consistent effect in formulating the elements of the tort. The starting point must be the recognition of the functional role of lies, that is, deliberate falsehoods, in our lives. In some cases, a lie is morally repugnant; in some cases, a lie can cause damage or inconvenience; in some cases, it is deserving of a milder censure; in other cases, it is understandable and justified; and in yet other cases, it might be worthy of admiration. Any blanket prohibition of deliberate falsehoods, which by the traditional test amount to deceit, seems out of touch with reality. There are in reality varying degrees of culpability for deliberate misrepresentation. The current state of the law, however, has developed on the basis of a moral repugnance against all lies. Given the scope of remedies available automatically to the claimant, it is a “dangerously relaxed” approach in formulating a tort which has no regard for the competing merits of the parties’ positions in all cases.

1.81   The next consideration is to identify how fraud of the immoral kind might be punished in order to deter future deceits, whether by the fraudster or by someone else. In Smith New Court Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd,199 Lord Steyn gave a powerful explanation of the rationale for distinguishing intentional torts (such as deceit) from other types of wrong, namely that the courts should use the law to administer punishment towards those who trespass upon the rules of moral behaviour, reserving its opprobrium for those who lie rather than for those who are “foolish but honest”.

1.82   Morality no doubt supplies obstetric care to the evolution of many legal rules and remedies. The tort of deceit, however, is awash with the courts’ disinfectant invocation of morality in dealing with cases of fraud. It is said that “one knows fraud when one sees it”. Such judgments are no doubt sincere and often penetrating but ignore the reasons for people’s dishonesty and the comparative gravity of one lie and another. A person may be foolishly dishonest as well as foolishly mistaken. If the court is to adopt an automatic moral condemnation of fraud, there should be good reason for it. In Chaucer’s phrasing, it should be morally “dampnable”. The law should be attuned to such differences instead of delivering hammer-blow judgments to all cases of “fraud”, as currently defined by the law.

1.83   There are other considerations that should obtrude into the pestle and mortar of the law before compounding a dispensable tort, namely that of deceit. One should not ignore the moral element, but one should give due weight to the breadth of moral feeling. Are we truly aggrieved whenever we are lied to? Do we expect to be lied to? Is the complex world of modernity one that leads to the expectation that the truth will always be told? Are there reasons why the truth is positively and concretely beneficial? As the Chief Justice of Australia said in Magill v. Magill:200


“Underlying the legal remedy for deceit there is a duty of honesty, perhaps more general in its ordinary application than a duty to take care to avoid harming others. Yet the ethical content of the duty is never measured without regard to the context in which a party acts, and community standards do not require the imposition of legal consequences regardless of such context.”



Where a lie worthy of complaint is told, is it sufficient that the balance be restored or does society expect more from the law? To what extent should the respective financial positions of the claimant and defendant be taken into account? If a billionaire is misled by an impecunious fraudster, is it always right that a full restitutionary or compensatory monetary award be imposed, even if, for example, the billionaire’s loss or the fraudster’s profit were entirely unforeseeable, but yet the direct consequence of the misrepresentation?201

1.84   Furthermore, the fact that there may be legal liability for a misrepresentation, that is not dependent on establishing fraud, will ensure that morally justified or morally neutral lies may yet be dealt with in accordance with the general law of misrepresentation, but without the censure and penalty associated with the law of deceit. Of course, it may be that some deliberate lies avoid liability altogether, but that will be because there is no moral reason to hold the liar legally accountable for such untruths.

1.85   As matters stand, the tort of deceit is or might possibly be more harshly administered by the law than, for example, negligent misrepresentation in the following ways:202 (a) by applying a less rigorous test of inducement in cases of fraud;203 (b) by allowing the claimant to recover as damages all losses directly caused by the fraudulent misrepresentation, whether or not the loss is foreseeable;204 (c) by depriving the defendant of a defence based on the claimant’s contributory negligence;205 (d) by allowing a longer limitation period for actions in deceit than in negligence;206 and (e) by allowing the court to award against the defendant monetary awards other than as mere compensation.207

1.86   With these considerations in mind, how should the tort of deceit be framed? To answer this question, the constituent elements of an actionable deceit should be considered, namely: (i) the nature of the representation; (ii) the relevant knowledge; (iii) the relevant intention; and (iv) the effect of the representation. Thereafter, our sights will be set on the remedies for the tort of deceit.

1.87   Before doing so, the moral dimension of a lie should be examined. In many respects, the infringement of morality and the law are not parallel. In many respects, the law imposes a more stringent regime for deceit than morality does.208 That, of course, is not to suggest that there is no moral dimension to lesser forms of misrepresentation; of course there are. When, however, one considers the penal aspects of the tort of deceit, one must also examine the moral aspects of that tort, particularly a tort whose genesis lies in moral duty. In pursuing this particularly extra-mural line of inquiry, it is assumed that moral judgments will be relevant to the tort’s formulation. It is possible, although it is submitted to be unlikely, that the judicial pronouncements of morality are unambiguous where the law is intended to be applied more flexibly. As Alexander and Sherwin speculate:209


“Yet another, darker possibility is that legal rhetoric diverges from doctrine when law is in fact ambivalent. Society may take a mixed view of deception, and yet stand to benefit from public belief that deception is prohibited by law. Accordingly, legal sources state what appear to be strong rules against deception and allow the various qualifications to those rules to remain obscure.”



1.88   It is this possible obscurity and the further possibility that English law may be harsher than morality allows that should be investigated more closely. For the purposes of determining to what extent perceived notions of morality may influence the law of deceit, there is no need to consider the extent to which a valid legal rule or principle must have a moral justification or whether the law should enforce morality,210 because for at least two centuries the tort of deceit has, the judges have avowed, been influenced by considerations of morality.

1.89   In addition, in evaluating the boundaries of the tort, the availability of relief for other, lesser types of wrong should be taken into account. By rendering the tort of deceit less harsh, that is answerable only to the more serious moral lapses, in other cases there may well yet be a right of action either in contract, tort or restitution. It may be, however, that there will be no other right of action. Even in such cases, the tort of deceit should be less, not more, available because the absence of any other right of action would suggest that the representor should be free to speak as he or she chooses, even if this involves lying, unless the lie is sufficiently immoral. Thus, we come back to the question whether the moral stance adopted by the law is justified.
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Chapter 2

Lies, Law and Morality

Introduction

2.1   The tort of deceit is grounded in morality. Telling the truth is often seen as a moral duty and lying regarded as immoral conduct. The reported judgments of the courts bristle with the collective outrage of the judiciary towards deception and deceit. It is thus important to understand the breadth of moral feeling concerning lies. This is not to suggest that the tort’s past or future development was based on abstract moral philosophy. Judges are accustomed to applying “common sense”,1 and insofar as this embraces moral principles, it involves an intuitive moral assessment,2 influenced by innate notions of fairness and current social opinion. Nevertheless, if deceit is a right of action dependent on the breach of a moral duty, as much as a legal duty, it is worth inquiring more closely into the morality of lying, because there is at least a perception that lies are not always morally bad. Indeed, it is a perception with which many people have a deeply-held sympathy.

2.2   For the purposes of considering the morality of a lie, the act of lying must be defined. Aquinas characterised a lie as a misstatement of one’s state of mind.3 If a person utters the proposition X as a fact, he or she will lie not only if X is untrue,4 but if they do not believe X to be true. Equally, if X represents not an external fact, but that person’s state of mind, whether it be an expectation, a belief, an opinion, a fear or an intention, if X is untrue, he or she will be taken to have lied. This is entirely consistent with the definition of a deceit, an actionable lie, adopted by the House of Lords in Derry v. Peek, that is, a false statement made in the knowledge that it is untrue and with the intention that the statement be relied upon as true. That is, a “lie” is the deceit defined in Derry v. Peek.5

Lies and Morality’s Relationship with the Law

2.3   As the evolution of the tort of deceit reveals, the judges apply their own moral judgement to legal principle. That is, the moral position of an educated, possibly enlightened, individual, the judge, is adapted to a general principle of law which applies to society and its members. This is achieved through the fiction or ideal that society has a uniform approach at least to certain issues of morality and that the judge’s moral view is that shared by the community at large.6 Such values expressed by the courts often include those of veracity, integrity and honesty.

2.4   A reasoned rule of morality and a reasoned rule of law are interconnected, but distinct. The law, including the law of tort, is suffused with moral influence and, in England at least, always has been.7 In Britten v. Hughes,8 Park, J said that “courts of law are never better employed than in supporting the rules of morality”.

2.5   Even recently, in a leading case on deceit, Smith New Court Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd,9 Lord Steyn (with the agreement of Lords Keith and Jauncey) said that: “The law and morality are inextricably interwoven. To a large extent the law is simply formulated and declared morality”.

2.6   Not long afterwards Lord Steyn recalled this judgment in McFarlane v. Tayside Health Board,10 a case involving a claim by a mother against the defendant health board for damages reflecting the cost of maintaining her child, who was born after the father’s failed vasectomy operation. In this case, Lord Steyn said:11


“It is possible to view the case simply from the perspective of corrective justice. It requires somebody who has harmed another without justification to indemnify the other. On this approach the parents’ claim for the cost of bringing up Catherine must succeed. But one may also approach the case from the vantage point of distributive justice ... It is my firm conviction that where courts of law have denied a remedy for the cost of bringing up an unwanted child the real reasons have been grounds of distributive justice. That is of course, a moral theory. It may be objected that the House must act like a court of law and not like a court of morals. That would only be partly right. The court must apply positive law. But judges’ sense of the moral answer to a question, or the justice of the case, has been one of the great shaping forces of the common law. What may count in a situation of difficulty and uncertainty is not the subjective view of the judge but what he reasonably believes that the ordinary citizen would regard as right.”



2.7   While compliance with the law may well have a moral dimension,12 the law is not of itself morality, although it might seek to implement, engender or epitomise a moral position.13 Not all rules of morality have evolved into rules of law.14 A rule of law is not necessarily a rule of morality, although it may have a moral aspect;15 and legal reasoning is more than moral reasoning. The law is in many respects highly conceptualised and certain; there is, of course, room for dispute and debate, but that is inevitably resolved by a legal authority, such as a court; and even then it can be changed in an instant by that authority;16 at all stages, it is rightly called “law”. Morality is often conceptually unstructured, can be endlessly uncertain, is capable of violent disagreement, and, indeed, the very language of morality can today make one suspicious of its status. Perhaps most importantly the final authority for the moral position of any individual is that individual,17 albeit that individual will often be heavily influenced by the moral judgement of his or her peers or fellow citizens and, in some cases, may have surrendered moral judgement to another. Differing moral approaches entail different moral positions and, therefore, result in moral dispute.18 The instances of conflict between different moral positions may increase with the level of liberty that exists in a particular society. An open community which applies few constraints against speaking one’s mind or saying anything that occurs to that mind will necessarily produce more heterogeneity in morality.

2.8   Against the background of moral uncertainty and (relative) legal certainty, judicially applied legal reasoning which adopts a moral stance for the genesis and development of a cause of action must be viewed cautiously. The inherent uncertainty of moral reasoning is, through the process of judge-made metaphysics, transformed into a settled irrefutable rule of law infused by morality. Given the variety of ways in which the moral content of a rule of conduct can be identified and described, the courts’ ease in transmuting the base metal of moral uncertainty into a lustrous rule of law may be questionable. As Scott Veitch has said:19


“The problem is this: how can liberal legal reasoning invoke community standards when there is none? Any responses to this by liberal legal theorists might be seen to be caught in a double bind. Either they could accept that there were no such standards, in which case decisions were a matter solely of power, since they could not be grounded in consensus; or they could accept that some such standards could indeed be found in legal reasoning, in which case law potentially fails to live up to its liberal reasoning, in which case law potentially fails to live up to its liberal premise, that it allowed dissent and conflict to flourish.”



2.9   Veitch later suggested that liberalism, taking differences of opinion as its raison d’être, and liberal legalism, seeking to idealise society’s moral stance into homogeneous principles and people (such as the “reasonable man”), are incompatible.20 Nevertheless, it is the inevitable temptation of judges to distil what they perceive as common sense and common morality into the hypothetical creature, called the reasonable man. MacCormick explained this as the filtration of moral judgement into the law:21


“no doubt subject to the distorting lens of the judges’ conceptions of ‘contemporary opinion’, a phrase whose nebulousness has been consciously chosen to reflect the rather nebulous quality of the reality it describes.”



2.10   The development of the law in this way is not based on any statistical or sociological studies, but on the perception of an individual judge, inevitably applying a personal morality.22 Some see this as a strength of the common law.23 For example, Lord Devlin said that the morality that the law can enforce is the practical morality of the reasonable man, or “the man in the jury box”; it is not the morality built on philosophical or theological foundations. Indeed, Lord Devlin went so far as to suggest that the moral judgements of society are based on common sense and not on reason.24 By contrast, Veitch discusses the views of Cotterrell,25 including that the “idea of judges as custodians of popular morality in various forms is sufficiently controversial to make its explicit adoption generally counterproductive . . . “.

2.11   This conflict between law’s uniform morality and the fragmented morality of individuals and society is also seen in the difficulty of identifying any general rule of conduct without also allowing exceptions and exceptions to those exceptions.26 Yet handcrafting legal principle to deal with such exceptions is where the common law has traditionally secured its strength compared with other legal systems. One wonders, therefore, how a tort imposing civil liability for deceit should rest on a unified rule of morality: thou shall not lie.27

2.12   The refraction between public morality and the enunciation of a rule of law based on the same morality necessitates one of two solutions to the difficulty posed: either develop a rule of law which applies irrespective of moral considerations or allow the rule of law to be applied and developed based on moral considerations. As the law currently stands, the courts have repeatedly reaffirmed the moral basis of the tort of deceit, but have pointedly refused to allow any moral justification to enter into the question whether or not a liability in deceit has been established. Of the two possible approaches, a flexible, morally-influenced approach is preferable, given that unlike other causes of action, the tort of deceit arises irrespective of the existence or nature of the legal relationship between the parties. Such a universal obligation should, it is submitted, be answerable in a legal remedy only if the lie occasioning the deceit is not morally justified.

2.13   As the law currently stands with regard to a deceit, even though it is a tort avowedly founded on moral principles, there is a major feature where the law and morality are, on the current formulation of the tort, incommensurate: the relevance of motive. Mackie “on the whole” defends the attribution of moral responsibility to an agent “for all and only his intentional actions”.28 This disconnection between the law and morality was also attested to by Professor Williams, who said that:29


“the law of tort does not perfectly reflect morality. Good motive is not necessarily a defence in tort, and bad motive does not necessarily make a tort ... It must be admitted that this is, to say the least, a flaw in the ethical interpretation of tort, though perhaps a necessary one.”



2.14   It will be suggested that the tort of deceit, resting on one’s so-called moral duties, should impose liability sufficiently flexibly only after taking account of, among other things, any reasons for the apparent failure to observe the ethical aspect of the duty to tell the truth, or rather not to lie. Given the other remedies now often available to the claimant who has suffered by reason of a non-fraudulent misrepresentation, Williams’s perceived flaw in this tort is not a necessary one.

Approaches to the Content of a Moral Rule Against Lying

What is morality?

2.15   Morality represents principled rules of behaviour that are aimed at ensuring that individuals within society do that which is right and promote the censure of doing that which is wrong. Much has been said and written about the meaning of morality and similar terms, such as “right” and “good”.30 Assessing morality in terms of right and wrong or good and bad does not take us very far, because it merely substitutes the word “right” or “good” for the word “moral”. It may be that the language of “right” and “wrong” implies that there is a pressing moral obligation to act or not to act in a particular way or with a particular intent, without regard to any other considerations. Alternatively, it might be that the right/wrong dichotomy merely describes the correct or incorrect path to a particular end or goal, such as acquiring or developing virtue31 or achieving happiness or pleasure. Yet another alternative may be that moral approval or opprobrium resides in the particular consequences of an action. Each of these alternatives seeks to lay down an overarching moral theory, whereas it might be that morality involves a blend of theories.32 Even at this initial stage of analysis, no particular moral theory can be embraced or excluded. Such theoretical approaches ignore the important consideration that moral judgements can be inherently complex and multifactorial.

2.16   One should, therefore, start from an observational perspective. Each individual, or moral agent, will form his or her own judgement about morally acceptable behaviour, but will also observe the moral judgements expressed by other individuals, including friends, family members, peers, the press, or representatives of society.

2.17   The following may be observed about rules of morality.33 First, they are rules or guides for the social behaviour of human beings.34 That is, moral criticism will be levelled by others at an individual’s conduct which is seen within a society as immoral. Morality is a function of social relations. A person who lives in a society of one has no need to develop a moral code. Moreover, they are rules that govern the conduct of human beings. It is implicit in that qualification that the relevant individual has the intellectual capacity to engage in moral reasoning.35 Secondly, moral rules tend to be expressed in terms of universal application to a society or a segment of society (by reference to socio-economic class, cultural or religious groups, age or sex), for example “Thou shall not kill”, “Thou shall not steal”, and “Thou shall not lie”.36 Thirdly, they are rules that are capable of being enunciated or communicated so as to become socially accepted or accepted within specific segments of society. Fourthly, the genesis of moral rules may be explicable by a variety of factors, deriving from habit, custom, superstition, or reason. Fifthly, in most cases, the subject matter of moral rules is concerned with matters of fundamental importance to society. In this respect, they may be distinguished from rules of etiquette.

2.18   Sixthly, rules of morality are not immutable; they may change and develop, often gradually, although there may be profound changes in morality within relatively short periods of time. Seventhly, moral judgements may differ from place to place or from population to population (consider, for example, issues of slavery, cannibalism, capital punishment, sex and racial discrimination, social welfare, the provision of health services and tobacco and narcotic consumption).37 Eighthly, the development of moral positions may be occasioned by substantial changes within a society, prompted by new understandings, an alteration in the availability of resources, the imposition of new or different priorities and economic or technological progress. Each of these developments may effect an alteration in the fundamental principles which underpin a society or social group. Ninthly, rules of morality may change by slow, gradual or imperceptible alterations in social perceptions or in the fundamental principles which a social group holds dear, or through a process of public debate. It is not uncommon to find shifts in moral reasoning being developed by the arguments or examples of those in positions of political, religious, civic, familial or social influence. It is for this reason that the law itself may develop moral attitudes or indeed provoke moral outrage.

2.19   Tenthly, although a set of moral rules may exist or be developed through the influence of the habits or reasoning of society or a social group, there is often an appeal to an individual’s own moral judgement in the sense that an individual must be comfortable with his or her own moral decisions. Those decisions may be approved or condemned by other individuals, but it is the moral agent who must be accountable to him- or herself. This supplies the impetus for compliance by individuals with moral rules; a moral agent will be guided by one’s own conscience and by the credit and discredit he or she will merit by reason of his or her moral or immoral behaviour.

2.20   Eleventhly, the tincture of morality in any given rule of behaviour may vary in degree or intensity. There are some moral lapses, which are more easily forgiven than others. There may be, however, some moral rules which are essential to the existence of society itself or of a given society or to social change, and so result in certain central moral rules which may be found in most, if not all, societies. Wiggins has described moral rules by reference to the motives and concerns of “a person who is already inside morality”,38 namely: (a) “prohibitive aversions”, that is, conduct by which people are “primitively” repelled (such as genocide, murder and child abuse); (b) “observance”, representing conventional “preoccupations” with certain types of conduct, including veracity; (c) benevolence;39 and (d) preserving the social conditions under which moral choice remains possible.

2.21   As a final observation, morality is often expressed in the form of general rules. Such general rules of moral behaviour may be disobeyed or ignored, with moral justification, by reference to other material factors, such as conflicting rules of moral behaviour, a reassessment of accepted morality by reference to a society’s or social group’s fundamental principles, or the moral agent’s explanation of the intention or motives behind or the consequences of the otherwise disapproved conduct.

Fundamental principles and the relevance of reason

2.22   An often intriguing question is whether rules of morality are objectively ascertainable. The question is whether it is possible to determine moral issues in the right way or whether the outcome of such issues changes from time to time or from culture to culture. This recalls the debate between natural law and positive law. Some may say that all rules of morality are revealed or are determinable by the exercise of rational thought or reason.40 Others may say that morality is determined not by reason but by human conditioning or emotional responses.

2.23   It seems to be clear that one cannot prove through reason whether a particular rule of morality reflects an inflexible, correct and unchanging requirement of human behaviour. If one were to say that “You shall not steal”, it is easy to consider a variety of exceptions to that rule which might result in an act of theft not being judged as immoral. Moreover, there may be societies where acts of theft are condoned even if regarded as immoral by other societies. It is, however, possible to prove that a rule of morality should exist as a rational consequence of the ideals or fundamental principles which underpin a given society. If, for example, one were to live in a society which allowed the ownership of private property and developed a market economy based on such ownership, rules against theft may prove to be an essential requirement for the continuance of such a society or those principles. Even then, it may be that such rules will conflict with other precepts applied in the same society, which on occasion may justify stealing. Thus, if the same society also gives priority to preserving individual lives, an act of theft might be morally justified if done for the purpose of saving another’s life.

2.24   It does not follow that all moral rules are created or developed by reference to a deliberate process of reasoning. One’s moral judgement may be the product of moral deliberation, emotional responses, prejudices, resort to intuitive assessments of right and wrong or social conditioning. Hume famously said that “Reason of itself is utterly impotent in this particular. The rules of morality . . . are not conclusions of our reason”. He considered that emotional moral assessments are fired by the sympathy entertained by an individual for another. Thus, he said, “Morality . . . is more properly felt than judg’d of”.41 Hume did allow reason to play a part in the process of reaching a moral determination, but chiefly in identifying and processing the information upon which moral decisions have to be reached.

2.25   Although the application of reason will not arrive at moral conclusions as it will mathematical truths,42 human beings do try to use their rational faculties to attempt to decide what is right or wrong in the circumstances. Although there may well be an instinctive or intuitionist approach to deciding moral questions, there may also be a determined effort to resolve moral uncertainties by conscious and rational deliberation. That this is so is reflected in the consideration that we do not expect those who are incapable of rational thought of a certain standard to undertake the processes of moral reasoning or even to be subject to rules of morality. Thus, reason plays a prominent part in moral judgements, but it is unlikely to be the exclusive criterion of moral action.

2.26   The problem with reason as an arbiter of morality is that while there are some moral judgements which might be regarded as entirely unreasonable, conflicting moral positions may be held by reasonable people.43 A rational inquiry into a moral position will not necessarily, indeed often will not, result in a uniform acceptance by all.44 In such cases, we are no closer to determining the correct guide to moral behaviour, at least until further debate results in a settled rule of morality or allows individuals to make their own moral judgement.

2.27   The point is that the content of moral obligations is contingent, not necessary. Many people will unthinkingly apply a moral order developed in the past, but may be willing to abandon that order in favour of a new ethic arrived at rationally by reason of society’s new priorities or fundamental principles. It is, however, a mistake to assume that morality lies in identifying one rule or principle, from which all moral judgements are to be made.45 This is in essence to surrender moral judgement, inflexibly applying a rigid rule without regard to the particular circumstances of the case. The same criticism may be made when one defers one’s own moral judgement to that of another, whether it be a cultural, religious or political authority.

2.28   Rather, many moral rules and ethical issues today stem from the importance which society attributes to a range of considerations or fundamental principles. If, therefore, one speaks of imposing one’s will on another person, the morality of that action can be attacked or defended as a logical or rational consequence of the principles of that society. Such principles may be political, civic, economic, moral or religious in nature, and may well include the preciousness of human life, individual autonomy, the principles of liberty, the right to participate in government, the benefits of social co-operation, the treatment of the less fortunate, environmental protection, the value of credit and trust in commercial exchange, reliance on technological progress and the autonomy of fully informed consent.46 Moral or ethical rules, therefore, may depend on whether the society in question endorses deference to the state, patristic or patronistic authority, religious observance, universal or restricted franchise, or unrestrained or regulated economies and markets. These principles will themselves change over time, resulting in a change in moral thinking.47

2.29   In any event, it is these fundamental principles that influence general rules of morality. They are not general rules in the sense that they must always be observed. They are starting points, in the sense that in a vacuum, they are rules with which to comply. In the frenetic world of society, human relationships and scientific, cultural and commercial exchange, these general rules of morality are liable to be modified or adjusted to suit the particular circumstances. In this way, many moral decisions require a fresh appraisal and so become a multifactorial assessment.

2.30   At the very least, although there will always be, at any given time, conduct which is susceptible to extensive or universal moral applause or condemnation, such judgements will be dependent on the particular facts, making any universal moral law difficult to define. One cannot say “you should not lie” and leave it at that. Contrary to the approach of English law in dealing with a moral deceit, all aspects of the lie should be considered. As Nyberg writes:48


“Always to choose principles, or worse, The One Right Principle, over individual values and needs in resolving specific moral situations may sometimes be the road to martyrdom and sainthood, but is also the road to inhumanity, which ironically is paved with illusions of perfection ... A far better general rule would be to balance the competing claims of values and principles in light of concrete particulars, aiming to avoid the intolerable and achieve the beneficent. Thomas Jefferson expressed a similar thought in a letter to his nephew, Peter Carr, when he wrote: ‘State a moral case to a ploughman and a professor. The former will decide it as well, and often better than the latter, because he has not been led astray by artificial rules’.”



How then to assess the moral value of a particular lie told in particular circumstances?

The Morality of a Lie

Lying as a social constant

2.31   Cicero said that injustice could be inflicted by force and by deceit, but deceit is the more odious.49 Bacon echoed this sentiment in holding that it is the “principal duty of a judge . . . to suppress force and fraud”, fraud being the more pernicious when it is concealed.50 There are good reasons to conclude why lies should not be told. Society will benefit from every member being able to rely on the word of another member. Our understanding of our past and our present condition and our plans for the future will benefit from the truth and will be undermined by the corruption of that truth. Our sciences and arts will flourish, and there will be social and economic prosperity. So the argument runs.

2.32   On the other hand, the benefit to society of truth-telling may not be of benefit to individual members of that society. If society disregards the interests of a particular segment of the population, the habit of truth-telling may hold that minority to ransom. Yet it may be that the telling of falsehoods, whether intentionally or otherwise, will have a beneficent effect in that it will allow individuals to assess critically every proposition which is put to them and determine for themselves the truth or falsity not only of human communication but also the state of nature. It is no surprise that our society appears to have developed to better ends, even though people lie and our habit of lying starts when we are very young. Nyberg endorses this view:51


“Deception is not merely to be tolerated as an occasionally prudent aberration in a world of truth telling: it is rather an essential component of our ability to organize and shape the world, to resolve problems of coordination among individuals who differ, to cope with uncertainty and pain, to be civil and to achieve privacy as needed, to survive as a species and to flourish as persons.”



2.33   Pascal rightly diagnosed our social predicament concerning veracity, although he expressed these views with an inaccurate absoluteness. Most of us consider that we are entitled to be told the truth, but yet we, most of us, disguise that truth, albeit to differing degrees. This capacity for deceit is, says Pascal, engendered by self-love; “man [is] master of error and falsehood”. He concludes that we should not deceive others and phrases his assessment as follows:52


“Thus human life is nothing but a perpetual illusion; there is nothing but mutual deception and flattery. No one talks about us in our presence as he would in our absence. Human relations are only based on this mutual deception ... Man is therefore nothing but disguise, falsehood and hypocrisy, both in himself and with regards to others. He does not want to be told the truth. He avoids telling it to others, and all these tendencies, so remote from justice and reason, are naturally rooted in his heart.”



2.34   This evaluation of human society is debatable, but it recognises that truth-telling is not of itself always the desired goal and is not a constant in social relations.53 In Pasley v. Freeman,54 being the modern fount of the common law action for deceit, Grose, J who handed down a minority judgment refusing to allow the cause of action to be maintained where no contracts were entered into between the representor and representee, explained his reluctance to extend the cause of action to all human relations. Having looked, but not having found, any instance where a liability in deceit had been adjudged in the absence of a resulting contract, the judge said:


“Then if no such case has ever existed, it furnishes a strong objection against the action, which is brought for the first time for a supposed injury, which has been daily committed for centuries past; for I believe there has been no time when men have not been constantly damnified by the fraudulent misrepresentations of others: and if such an action would have lain, there certainly has been, and will be, a plentiful source of litigation, of which the public are not hitherto aware.”



The undeniable point is that lying is part of our lives; some of us lie with more mischievous intent; some of us lie only when the consequences are perceived as negligible. We may lie with the desire to help or not to hurt; we can lie to injure or to profit. Lies are effective only because we do not always lie; we also tell the truth.55 Truth is used for gain or to strike a blow, as much as deception.56 In some cases, a lie will be measurably kinder than the truth.

2.35   If one were speaking generally, there would perhaps be no disagreement if one were to say that “a lie is [morally] bad” or “you should not lie”. At best, that states a general rule of conduct, but pin-holed with exceptions. Alternatively, the generalism brings to mind only the worst sort of lie. How is it possible for anyone even to make the judgements referred to in the first sentence of this paragraph? Of course, the moral weight of a lie will depend on the very nature of morality itself.

Various moral assessments on lying

2.36   How has lying been viewed in the past? The unsurprising answer is “variously”. Xenophanes of Colophon was apparently affronted by the false attribution of the baser human failings to the gods, saying that:57


“Homer and Hesiod have attributed to the gods

Everything that men find shameful and reprehensible –

Stealing, adultery, and deceiving one another”



2.37   In The Laws, Plato has the Athenian describing honesty as a principal virtue: a man who wishes to lead a happy and blessed life should be a partner of truth, for a man who is prone to telling deliberate lies cannot be trusted; and stating that “a man must tell no lie, commit no deceit, and do no fraud in word or deed when he calls upon the gods”, without exception.58 However, elsewhere, Plato has Socrates saying that there will be occasions where telling a lie is “sometimes right and sometimes wrong”.59 This divergence may represent the fact that if any person is asked whether it is right to tell the truth and wrong to lie, the blanket answer usually given would be “of course”. What Sidgwick calls “common moral opinion” would endorse a general principle of “Veracity”.60 Once one examines the general principle applying to our everyday existence, one begins to see that veracity will not always be morally required. The moral philosophy of lying veers between absolutist and idealist notions of the importance of veracity, the realistic appreciation that some lies are beneficial, and the cynical boast that lies form part of our verbal existence.

Absolute condemnations of lying

2.38   It is the view of some that all lies are in themselves morally wrong, no matter the motive behind it.61 Lord Devlin described the tort of deceit as a “sin”.62 The description of lying as a sin has been justified on a number of different grounds. It has been said that it is stitched into the fabric of the universe, as a natural law, discernable by the exercise of reason, like the laws of gravity, motion and thermo-dynamics.63 This means that the very act of telling a lie is morally wrong. Thus, St Augustine considered that the sin resided in the desire to deceive, an offence against justice or charity or a breach of mutual faith.64

2.39   Adopting the same absolutist approach, Kant appeals to a “universal law” of morality discoverable by reason, encapsulated by his “Categorical Imperative”, that is, an imperative which is not subject to exception.65 The moral law’s content originates in “pure practical reason”, which also supplies the motive to comply with that law.66 Kant said:67


“Everyone must grant that a law, if it is to hold morally, that is, as a ground of an obligation, must carry with it absolute necessity; that, for example, the command “Thou shalt not lie” does not hold only for human beings, as if other rational beings did not have to heed it, and so with all other moral laws properly so called; that, therefore, the ground of obligation here must not be sought in the nature of the human being or in the circumstances of the world in which he is placed, but a priori simply in concepts of pure reason; and that any other precept, which is based on principles of mere experience—even if it is universal in a certain respect—insofar as it rests in the least part on empirical grounds, perhaps only in terms of a motive, can indeed be called a practical rule but never a moral law.”



Although Kant could see the practical value of a rule which permitted lying in some circumstances, he could not describe it as morally acceptable. Kant’s resort to an unchanging foundation of morality is open to regular refutation by reference to changes and differences in moral feeling actually experienced within and between societies,68 the difficulty in discerning the precise content of many rules of conduct,69 the problems associated with formulating universal moral laws,70 ignoring the fact that most moral laws cannot be categorical (as opposed to hypothetical) and the unnecessary strictness of the moral laws that Kant himself distils from his laws.71 It is likely that there can be no ascertainable law of morality independent of human convention. For similar reasons, natural law cannot exist, that is, there is no component of civil law—known to us through the common law—which is necessary.72

2.40   Kant, giving expression to his categorical imperative,73 said that:


“To be truthful (honest) in all declarations ... is a sacred and absolutely commanding decree of reason, limited by no expediency.”



Taken to its logical extreme, we see that Kant concluded that lying to those who intended harm to the liar or the liar’s friend, was itself unethical. Kant’s view was that lying, together with avarice and false humility, were against the dignity of a human being as an autonomous, moral agent, even if the lie was not in fact harmful.74 Consequentialist attitudes to lying may also result in its entire proscription, if one views a lie as directly prejudicing the mutual trust which underpins a healthy society. Thus, any devaluation of trust may be taken as a civil offence,75 although on this analysis it would equally be a moral offence to distrust the representor. This plainly represents an unworldly moral stance.

Lies are not always immoral

2.41   Not all lies are morally blameworthy. Not all strict moralists insist on truthfulness all of the time. Aquinas considered that a lie, being a misrepresentation of one’s mind,76 was immoral because in purporting to establish a relationship between minds or selves, the action itself is duplicitous. Aquinas was nevertheless prepared to walk away from an absolutist stance, first by acknowledging that other forms of deception were permissible,77 including a non-disclosure, and that some lies are not as serious as others, being venial as opposed to mortal sins, particularly lies which aim to protect another from moral, emotional, financial or physical injury.78 Nevertheless, such approaches still treat all lies as morally wrong, although some are less offensive than others.79

2.42   In order to chart the moral dimensions of a lie, various categorisations of lying were formulated, often by reference to the liar’s aim or objective.80 It appears to have been readily accepted that for various reasons some people are not morally entitled to the truth, or at least it is not immoral to lie to certain people, including children, the mentally ill, the sick,81 moral transgressors (such as liars,82 thieves or enemies), or competitors.83 In addition, it has been said that it is legitimate to defend one’s privacy or another’s confidentiality by lying.84 In analysing the principles of utilitarianism, John Stuart Mill emphasised the imposition of a moral rule against lying, but nevertheless recognised that there will be occasions where a lie will be morally acceptable:85


“it would often be expedient, for the purpose of getting over some momentary embarrassment, or attaining some object immediately useful to ourselves or others, to tell a lie. But inasmuch as the cultivation in ourselves of a sensitive feeling on the subject of veracity is one of the most useful, and the enfeeblement of that feeling one of the most hurtful, things to which our conduct can be instrumental; and inasmuch as any, even unintentional, deviation from truth does that much towards weakening the trustworthiness of human assertion, which is not only the principal support of all present social well-being, but the insufficiency of which does more than any one thing that can be named to keep back civilization, virtue, everything on which human happiness on the largest scale depends; we feel that the violation, for a present advantage, of a rule of such transcendent expediency, is not expedient, and that he who, for the sake of a convenience to himself or to some other individual, does what depends on him to deprive mankind of the good, and inflict upon them the evil, involved in the greater or less reliance which they can place in each other’s word, act the part of one of their worse enemies. Yet that even this rule, sacred as it is, admits of possible exceptions, is acknowledged by all moralists; the chief of which is when the withholding of some fact (as of information from a malefactor, or of bad news from a person dangerously ill) would preserve some one (especially a person other than oneself) from great and unmerited evil, and when the withholding can only be effected by denial ... ”



Thus, a utilitarian approach—which suffers, as a general moral theory, from its own single-minded limitations—recognises that a lie may be morally justified by seeking to prevent harm to another person or oneself or to benefit the person to whom the lie is told. A modern rationalist approach to morality, expounded by Foot, comes to the same conclusion:86


“the rationality of, say, telling the truth, keeping promises, or helping a neighbour is on a par with the rationality of self-preserving action, and of the careful and cognizant pursuit of other innocent ends; each being a part or aspect of practical rationality. The different considerations are on a par, moreover, in that a judgement about what is required by practical rationality must take account of their interaction: of the weight of the ones we call non-moral as well as those we call moral. For it is not always rational to give help where it is needed, to keep a promise, or even, I believe, always to speak the truth.”



2.43   Although any one person cannot speak to a society’s moral views with conviction, there is much to be said for defending some lies as not only not immoral, but positively moral. Thus, it appears to be accepted that some lies, at least, transgress no moral rules. What moral principles compel such conclusions? It is difficult to defend the suggestion that lies are always good or always not wrong. The question, therefore, is where does the moral divide rest. Constant sought to impose some limits on the universal obligation of honesty, stating that there is an obligation of honesty only to those who have a right to the truth.87 Constant was responding to Kant’s assertion that one is ethically constrained from lying to a would-be murderer.88 Although it permits some lies, it does not take the analysis very far.

2.44   Samuel Johnson used the same example of the putative murderer, seemingly earlier than Kant,89 when discussing the morality of truth-telling and lying on his travels with Boswell to Pembroke College, Oxford in 1784. Johnson explained that the “security of mutual faith” required us all to tell the truth, but accepted that there would be no moral need to tell the truth to the murderer, because “you are under a previous obligation not to betray a man to a murderer”. Johnson similarly excused a lie if told to protect another’s confidentiality, as a mere prevarication might well reveal the truth. One may find oneself in the position where lying is the only practical recourse open to someone where a non-answer is in itself revealing, and so it may be justified to lie provided that there is no moral duty to tell the truth. Like Mill, Johnson posited that:90

“what a man has no right to ask, you may refuse to communicate; and there is no other effectual mode of preserving a secret, and an important secret, the discovery of which may be very hurtful to you, but a flat denial.”

2.45   Johnson appears, therefore, to have been of the same mind as Constant, clarifying that the representee has no right to the truth where he or she has no right to ask a question on the same topic. It is immediately obvious that this is too limited a statement of the obligation of truth, given that a liar may approach the representee rather than the representee inquiring of the liar. Nevertheless, Johnson’s approach is to adopt a general duty of honesty, which is subject to exception. One might, therefore, start with the assumption that the telling of a lie, where there is a justifiable expectation that the truth will be told, is morally wrong, unless demonstrated otherwise. As Lynch states:91


“As far as I can see, lying is always bad—but it is always prima facie bad, that is, bad other things being equal, or bad considered by itself. Some lies are justified, such as lies to prevent grave harm. Indeed, this fact is what makes the subject so difficult. For once we admit—as surely we must—that lying isn’t always wrong all things considered, the hard questions are why it is ever wrong, and how to tell a “good” lie from a bad one.”



2.46   This approach, therefore, ascribes a presumptive moral disapproval to the lie, that is, the action of telling a lie. The presumption might be based on the mere fact of a lie, or on the dishonest motive, or on the lie’s adverse consequences. One must not ignore the fact that a positive untruth may affect the ability of the representee to exercise his or her reason and thus affect the representee’s autonomy as a rational person.92 If that is so, the reality is that everyone’s autonomy is constantly under siege given the prevalence of lies in society. As mentioned above, there may in fact be benefits in learning how to test and challenge each representation which is made to us. Accordingly, affixing a prima facie cross against a lie may make little practical difference. This, therefore, appears to be an unhelpful approach. Where to start?

The chief elements for a moral examination of a lie

2.47   Many approaches to moral philosophy start with a universal principle used to establish rules of moral conduct93 to which exceptions may be established. Korsgaard suggests that the morality of lying, or indeed any moral system, in fact has, or should have, two levels: one which governs ideally and one which obtains in non-ideal situations (reflecting Kant’s distinction between moral and practical rules of conduct). If we use the ideal as a heading, we can depart from a direct course towards the ideal and regain our step when conditions allow. Of course, this two-level approach is very similar to a prima facie condemnation of lying. The question is when should a departure be morally permitted. It is insufficient to allow a moral agent to take another course merely on the basis of “common sense”, because it pays too little attention to the matters which go to or should go to forming a moral judgement.94

2.48   One should start with the “fundamental principles” which may influence moral judgements and the formulation of moral rules. There is a generally perceived moral injunction against lying. This general rule derives its moral force from the value society places on trust in commercial transactions, the prevention of harm, and the importance of fully informed consent. There are, however, other principles which are equally valuable which may serve to justify a lie, such as the desirability of protecting others or oneself from physical or economic injury, the freedom of speech and thought, the protection of confidential information and the advance of scientific and technological progress. These principles may create alternative moral rules and principles which conflict with a general rule against lying. For example, it may become permissible or, indeed, morally mandatory to lie for the protection of another or oneself or, indeed, it may be that a general rule against morality should not infringe an important political or civic right, such as freedom of speech.

2.49   It, therefore, becomes necessary not to prejudge a moral issue by adopting a general rule against lies, but to adopt a judgmental approach to assess the morality of a lie, by considering all relevant considerations. In considering the moral worth or content of an action, it should be necessary to evaluate the agent’s motive, the nature of the action and its effects,95 as well as the fundamental principles that have been adopted by society or a social group.

2.50   Looking first at the nature of the act of lying itself, one wonders whether this has much to add to the moral equation. There is an obvious prevalence of lying in society; it is just as easy to exemplify a justified or benevolent lie as it is a malicious lie; there is a widespread diffusion of moral certainty; and there is inconsistency between morality in theory and morality in practice. Against this background, it is defensible to propound that there is nothing inherently moral or immoral in the very act of telling a Derry v. Peek lie, that is, the deliberate and knowing representation of a falsehood. It is no different from any other human utterance, dependent on its meaning and its context. An untruth carries no evil. The evil resides in the lie’s carriage and deportment.

2.51   It is suggested that whether a lie is or is not immoral depends on considering at least five prominent aspects attending a lie. First, the expectation, and the reasonableness of the expectation, that the representee entertains that he or she will be told the truth. Secondly, our civil or political right of freedom of speech and expression, the right to say what we like. Thirdly, the fact that it can be appreciated that the lie will, or is likely to, cause substantial damage or adverse consequences, whether or not such damage is not the liar’s primary motivation. Fourthly, the other consequences of a lie, although not damage, may be material to determining the moral value of a lie, in particular where such consequences confer a benefit on other persons or prevent damage. Fifthly, the motive behind the lie is a powerful indicator of the morality of the lie. Expectation of the truth and freedom of expression are continuously opposing conditions. Although each is generally present, they are not without exceptions. Some expectations are not justified or are entertained without any legitimate entitlement; and, of course, the freedom of speech is not unrestrained. The damage consequent upon a lie and the motive of a lie are specific to any particular false assertion and can point our moral compass in different directions.

Expectation of truth

2.52   The expectation that the truth will be told is an important factor in our assessment of the morality of a lie. If a person speaks to or corresponds with another person, for whatever reason, it may well be expected that the truth would be told. One person will hold that expectation because he or she would expect or hope that, in similar circumstances, that person would tell the truth. This notion of reciprocity, or “commutative justice”,96 is underscored by a cultural history and legal and social expectations that lies should be avoided. This expectation itself arises from the value society attaches to the autonomy of individual consent and the critical place of credit and trust in commercial transactions. In addition, a utilitarian or consequentialist approach can foresee that lies can be socially, politically and economically counter-productive.

2.53   It is worth noting that the expectation that the truth will be told (which appears to underscore the moral rules applicable to lies) is not ever-present. The existence of an expectation of truth and the depth of feeling associated with it will vary according to the nature of the relationship between the representor and representee.97 It will be acutely present in certain circumstances. For example, in a formal public institution, such as Parliament or a court-room,98 proceedings are sufficiently solemn and their purpose sufficiently plain justifiably to insist that the truth be told. Similarly, where information is to be provided by the government pursuant to freedom of information legislation, one would expect not to be deceived. In addition, where a position of trust exists between the representor and representee (such as that of trustee and beneficiary, doctor and patient, or teacher and pupil), the person who reposes that trust will expect to be told the truth. Again, where two parties enter into a contract, there is normally an expectation of veracity (although not necessarily of candour and disclosure). As Lord Bingham said in HIH Casualty and General Insurance Ltd v. Chase Manhattan Bank:99


“Parties entering into a commercial contract will no doubt recognize and accept the risk of errors and omissions in the preceding negotiations, even negligent errors and omissions. But each party will assume the honesty and good faith of the other; absent such an assumption they would not deal.”



2.54   The question arises whether there is also an expectation of truth-telling in the context of an intellectual, cultural, social or sporting, as opposed to a mercantile, exchange.100 If a person sits with a friend in a coffee house debating a political or a moral issue, is there a rule of morality which requires that the truth be told? Similarly, if that person is a delegate at a scientific conference or writes an article for a learned journal, is there a requirement to tell the truth? If the moral agent is approached by a stranger in the street seeking directions, is he or she morally obliged to assist with the truth? If that person is approached for a character reference, does the moral obligation change?101 Against this starting point, how do we consider whether a lie is immoral? In terms of the expectation which is said to justify an entitlement to the truth, the unanswered questions linger: in what other circumstances does the expectation arise, is there a moral obligation to speak the truth to all who have the expectation or only to some or one? Can the expectation be justifiably overridden by other considerations? Such expectations of truth-telling may often, perhaps very often, arise in the context of a relationship of trust. It is this relationship which MacIntyre saw as defining the moral outreach of truth-telling and permissive untruth. He hypothesised that “the evil of lying . . . consists in its capacity for corrupting and destroying the integrity of rational relationships”.102

Freedom of speech

2.55   Against the expectation that the truth will be told are the civil liberties by which we all benefit and which represent to many our moral inheritance. In a liberally enlightened state, where there is a dynamic political, commercial and cultural exchange, we each possess the right or freedom to express ourselves in any way we choose, with concomitant liberties of thought and conscience and the right to manifest one’s beliefs.103 Such liberties are well-entrenched. There is an open question whether the liberty is morally one which, subject to the exceptions considered below, is available to all without any constraint or restriction whatsoever. Such enquiries are essentially the same as those which arise in respect of the expectation that facts will be communicated honestly.

2.56   Thus, we start with two opposing counterweights in determining the morality of a lie. On the one hand, there is the in-built and possibly inveterate expectation that we shall be told the truth; on the other hand, there is the right to say what we like.104 In each case, the expectation and the freedom of speech are not unrestrained, as they both exist and can be contradictory.105 Where are the constraints to be found?

2.57   The European legal environment in which freedom of speech is guaranteed itself provides that such rights carry with them “duties and responsibilities” and may be subject to legal conditions formulated for the purpose of protecting inter alia public order, “morals”, and the rights and reputations of others. The anterior question is whether the curtailments of a right to speak as one chooses, even to lie, exist morally in advance of any legislative prescription.106 The freedoms of expression and speech are often regarded not only as a moral right (and/or endowed by natural law) but also as a political right. Such a heritage can elevate such rights into supra-moral entitlements. For example, it has been said107 that the rights endowed by the United States Bill of Rights have:


“survived as a kind of trumps which supersedes any other moral claim. To say in America that I have a right to something is to put forward a claim which, prima facie, overrides any other kind of moral claim.”



2.58   The freedom of expression is occasionally regarded as an entrenched, unconditional liberty. Throughout history, nevertheless, the civil liberty underlying the freedom of speech has been acknowledged to be the subject of restrictions, even by the most libertarian of commentators. It is intriguing that during the debate on the constitutional amendments known as the Bill of Rights in the US House of Representatives, no qualifications to the freedom of speech itself were imposed or suggested; the debate was concerned with the relationship between the people and their congressional representatives. On 24 August 1789, that amendment was approved by the House of Representatives and was soon afterwards passed by the Senate including a number of amendments (for example, the freedom of speech was moved from the fourth article to the third article). Congress had approved the Bill on 24 September 1789.108 In the midst of this passage, Thomas Jefferson—who as Secretary of State had announced the ratification of the Bill by the States in 1792—was in Paris in 1789 and had written to James Madison on 28 August 1789 saying that he would have supported a qualification to the freedom of speech as follows:109


“The people shall not be deprived or abridged of their right to speak to write or otherwise to publish any thing but false facts affecting injuriously the life, liberty, property, or reputation of others or affecting the peace of the confederacy with foreign nations.”



2.59   Jefferson’s suggested qualification thus allowed false utterances which injure others to be prohibited. By comparison, other moral and political philosophers have sought to uphold the freedom of speech as a natural or rational right, but subject it to principled exceptions. For example, Milton suggested (superficially, at least, as he believed in more extensive restrictions) that the right to speak as one wished was bounded only by conscience:110


“Give me the liberty to know, to utter, and to argue freely according to conscience, above all liberties.”



2.60   This prescription does not require a liberty to tell the truth; merely one to speak, albeit “according to conscience”, that is, morally. Later, Milton ironically suggests that “the fire and the executioner” will be “the most effectual remedy” to deal with the “mischievous and libellous”, for this will “prove the most unlicensed book itself within a short while”. Milton was not concerned that this liberty of expression may be used to spread errors in fact, as truth will out (“Let her and Falsehood grapple; who ever knew Truth put to the worse, in a free and open encounter?”).111 Similarly, Spinoza wished for minimal constraints on the liberty (excepting treason, for example) because he thought any unnecessary restrictions would hamper the advancement of artistic and scientific development and would damage the existence of the state itself.112 Mill considered that such liberty was essential to the intellectual and moral development of individuals and society.113 This was so, whether or not the received opinion being challenged was true or false.114

Damage

2.61   Then, of course, consistently with Jefferson, Mill famously circumscribed liberty in general, including the freedom to speak as one wished, so that no harm to others will result.115 This derives from a generally recognised moral rule against inflicting an injury on another. By contrast, it has been said that there is no warrant to interfere with that freedom for the agent’s own good, “either physical or moral”.116 This sentiment, therefore, accords an importance to individual autonomy.

2.62   The difficulty with a formulation of moral rules against causing harm is, of course, identifying what amounts to sufficient harm and, further, determining whether any such instances of harm are to be permitted in any event.117 Are wounded feelings relevant? Does it really matter that a commercial competitor is prejudiced by a tactical manoeuvre on the part of the agent? How is harm to social and commercial trust to be compared with the damage to an individual? As a general principle, however, the fact that a representee has relied on a lie and has been damaged thereby of itself can give rise to moral condemnation or criticism.118

2.63   One of the frequently repeated reasons for branding lying as immoral is the effect that such conduct has on public and social trust.119 If we cannot be certain that what we are being told is true or untrue, trust will be undermined. There are two answers to this suggestion. First, lying commonly attends all commercial and personal transactions, and yet notions of trust in society are maintained.120 Secondly, a measure of distrust is no bad thing. It promotes caution and scepticism.121 More importantly, perhaps, it encourages the use of reason, rather than unadorned faith. The danger to public trust, if such exists, however, is not the concern of the law of civil remedies.

2.64   For the purposes of much of tort law, there are two damaging consequences that attract the courts’ attention, reflected in the two chief remedies that the courts may grant in respect of a misrepresentation, rescission and damages. First, the courts will be concerned where an innocent party has relied on a misrepresentation (whether fraudulent or innocent) in deciding whether to commit to a transaction, in which case the transaction can be set aside on the basis that the innocent party’s consent to the transaction was flawed or based on a false premise.122 Secondly, for the purposes of awarding compensation, it is physical damage or financial (or monetary) loss sustained by an individual (natural or legal) person which is the harm to be prevented or punished. The common law’s arch remedy is that of compensatory damages for the relevant harm or loss: “damage is the gist of the action in fraud”.123 This, however, is not necessarily a reflection of the moral order, but merely of the common law involving itself with respect to a civil wrong and prescribing a remedy for that wrong. Thus, it remains the case that the gist of the action is not only damage, but has also been said to be “scienter or fraud”.124 Interestingly, in defining the limits of a person’s liberty, Mill was himself influenced by the fact that there is a prima facie case for a legal remedy if a person hurts another person.125

2.65   In the context of the law of civil remedies, as opposed to criminal sanctions, the courts are generally concerned not to punish any moral transgression, only those which result in damage to the claimant.126 The key aspect of the law’s concern in this matter is that the relevant damage has been caused by the defendant. As Honoré has written:127


“Corrective justice presupposes that the defendant has caused harm to the plaintiff. It is this doing of harm that needs to be corrected. So there must be a causal link between the defendant’s conduct and the plaintiff’s loss ... The existence of the causal link is a necessary condition of corrective justice and of the duty to compensate in a tort action. It is not a sufficient condition ... for compensation to be rightly claimed, there must have been no justification for inflicting the harm ... ”



Honoré goes on to consider other theories of justice which underline the defendant’s responsibility to compensate the claimant for the harm that has been caused. There follow value questions whether the duty to compensate should arise where the defendant is in fact at fault. Even then, having settled a rule of law which deems it appropriate that any resulting harm be corrected, the courts leave it to the claimant to pursue the matter; there is no civil policing of such actionable breaches of duty. This is the defining aspect of actions in tort.

2.66   As far as morality is concerned, it is not the mere infliction of damage which is the predominant consideration, but the infliction of damage where such damage is intended or is the necessary or probable consequence of the agent’s conduct, irrespective of the agent’s intention or motive.128 Accordingly, apart from the agent’s intentions or motives, the critical criterion is whether resultant damage could reasonably have been foreseen by the agent. If damage is an unforeseen and unintended consequence of a lie, it is difficult to condemn the lie on moral grounds, by reason of the damage alone.

Other consequences

2.67   Apart from the damage caused by the telling of a lie, there may be other consequences which should be considered in determining whether moral justification or moral offence of the misrepresentation. Of course, if those consequences are detrimental, they may well add to the judgement that the lie was immoral, especially if those consequences were intended or foreseeable.

2.68   On the other hand, the lie may well have had beneficial consequences—including the prevention of harm—for persons other than the representor and the representee, or indeed for the representor or the representee. Those benefits will again be influential in reaching a moral assessment. In some circumstances, particularly commercial transactions, such benefits—especially to the representor—may prove to be less significant. Nevertheless, such consequences should not be ignored, particularly where they were intended by the agent when the lie was told.

Motive

2.69   Holmes said that the object of tort law is to prevent or redress temporal damage—the damage being the mischief or evil which the law is designed to redress:129


“The intentional infliction of temporal damage, or the doing of an act manifestly likely to inflict such damage and inflicting it, is actionable if done without just cause.”



Absent actual or impending damage of either nature, the civil courts are unlikely as a matter of English law to interfere,130 whereas the position is different in the realm of criminal law. The criminal law will prohibit conduct considered to be socially undesirable. In such cases, the immediate consequences of the fraud will be irrelevant to the commission of the criminal offence. Under the Fraud Act 2006, it is the deliberate act of deception which is outlawed as damaging to society. An offence under the 2006 Act is dependent on the representor intending “to make a gain for himself or another” or “to cause loss to another or to expose another to a risk of loss”.131 It is not the mere infliction of damage which renders lying immoral; it is the act of lying together with the intention of causing damage or, at least, appreciating that damage is a probable consequence of the lie. Holmes saw this to be the heart of the moral offence.

2.70   It is notable that in many instances both tort law and criminal law are concerned with an improper intention or motive. There will be cases where, even if a lie has caused damage to another, an otherwise pressing moral duty to tell the truth is overridden by other moral considerations. In many cases, the moral component of an act rests with the agent’s motive,132 not the consequences of his or her conduct. Few people have suggested that lies are always bad, and when one looks into the question whether there is a moral justification for the lie, one tends to look to the agent’s intention or motive. For example, it may be legitimate to lie in order to protect the representor or a third party from physical injury, to prevent unjustified damage to reputation, to deter an infringement of privacy, to preserve confidentiality, to protect the livelihood of others, to placate an angry person, to comfort a person in distress, to protect trade secrets, to preserve national security, or to otherwise promote the public interest.133 There may well be other unthought-of factual scenarios which affect the balance of moral judgement. Many justified motives are concerned with the interests of persons other than the representor and are divorced from the self-interest of the liar.134 Of course, these motives may coincide with self-interest, but where one of the guiding reasons for a lie being told is someone else’s interest, even someone close to the liar, the motive may be regarded as justifying the lie. There may yet be circumstances where issues of self-interest justify a lie, for example, the protection of the representor’s own person or property or privacy. Indeed, there may be cases where a morally repugnant lie is told even where it was told without the representor’s self-interest in mind.

2.71   A motive towards honesty is a very important factor in determining the morality of the relevant conduct, such as a lie. If the motive is immoral, the action may well be regarded as immoral, even if the action on its own, or its consequences, is beyond criticism. If a person tells the truth with a view to causing physical or emotional harm to someone, that might be immoral even though truth-telling is in itself regarded as a moral act and even though the other person heard the truth without any wound to his or her body or self-esteem. If, however, the relevant action is motivated by a morally approved purpose, the relevant action might be regarded as moral. Indeed, it appears that a moral motive is an essential requirement of morally approved conduct. Hume said that “No action can be virtuous, but so far as it proceeds from a virtuous motive”.135

2.72   Many immoral acts are done cognisant that they are immoral (in the judgement of the agent itself or in the judgement of society or other individuals). Motive, however, cannot be the sole criterion of morality, because many outwardly immoral acts are done by the agent persuading him- or herself that the relevant action is morally justified.136 Any moral assessment must also weigh the moral implications of the relevant action and its consequences. The moral component of the action in itself and its harmful or other effects are to be considered, not (just) from the perspective of the agent, but in particular from the socially determinable moral aspects of the matter. Even where there is a genuine (or externally valued) morally good motive, the probable consequences of the action may be so damaging that most people would regard the failure to take account of those consequences as immoral.137 Moral judgement will take account not only of the agent’s direct intentions, but also the necessary or probable consequences of that intention, even if those consequences are not themselves the focus of the agent’s aim.

The morality of non-disclosures

2.73   Lying is one thing; silence or non-disclosure is another. Ultimately whether a non-disclosure should be answerable in deceit may well depend on the morality of the concealment. Although it might be said that there is no qualitative moral difference between a positive lie and deception by omission, the moral case for condemning a misrepresentation is stronger than a non-disclosure.138 It might be thought that deceit is a form of action which rests upon positive assertions, an entry into the world of affairs with a fraudulent intention. It is not concerned only with the nursing of malice within a silent breast. The reason for this, it might be argued, is that the misunderstanding under which the claimant labours is created by virtue of the defendant’s deceptive conduct, which necessarily attends a positive misrepresentation.139 Indeed, the making of a positive assertion can create a relationship of trust between two people and where that assertion is knowingly false, the result is an abuse or degrading of that trust. The untrue statement or representation is a communication between minds, as Aquinas held. By contrast, a non-disclosure does nothing but fail to enlighten the claimant of his or her own misapprehension, which itself is not necessarily produced by the defendant’s affirmative conduct. In addition, the making of a positive representation can endow what is being said with a materiality, which would not exist absent the representation.140

2.74   Although a strict moralist might feel compelled to say something where there is a “background expectation to communicate the truth”,141 it may well go against the grain of contemporary morality to impose a liability in deceit where nothing is said. Many people may opt for silence, as an alternative to a positive lie or a statement of truth. It is often viewed as a respectable, if an artful, refuge. In Magill v. Magill,142 where an action in deceit in respect of a misrepresented paternity failed, the Chief Justice of Australia held that:


“Finding a duty to disclose the truth about some matters would be inconsistent with the ethical context in which such a judgement must be made.”



Williams recognises that there is:143


“an overall moral distinction ... between lying and other forms of deliberately deceitful speech, by which lying is unqualifiedly wrong ... while other forms of misleading speech are not ... though they are always undesirable and sometimes wrong.”



This, however, is a distinction which Williams did not necessarily recognise, but he implicitly accepted that a mere non-disclosure might be excusable. Indeed, there are some who admonish all forms of deceit;144 but there are others who would permit clever forms of dissimulation, for example, mental reservation or equivocation.145 The oft-cited example is that of St Athanasius who, in AD 362, made his escape on the Nile from the emperor Julian’s men and is questioned by his pursuers (who do not know him by sight) about the whereabouts of the traitor Athanasius; Athanasius answers that he was not far away.146 Even the saintly, such as Thomas Aquinas, maintain that although lies must be avoided whatever the danger, it is permissible to mask the truth in some way.147

2.75   These considerations are reinforced by recalling that keeping secrets can be the engine of trade. A person will purchase an item believing that he or she can capitalise on the purchase; it would be contrary to the conclusion of such transactions if he or she were required to disclose the opportunities which exist for the subject matter of the transaction. The seller will enjoy a similar privilege, knowing the lesser offers received than that provided by the successful purchaser. In addition, the principle of caveat emptor underscores the majority of commercial transactions.148 It is this reality which informs much of contemporary morality. Accordingly, it is only where there is a duty to disclose which overrides such realities that a non-disclosure might then be morally offensive. Green has suggested a principle of caveat auditor to disentangle the respective moral positions of a positive fraudulent misrepresentation and a knowing omission to tell the truth.149

2.76   Notwithstanding the above, a strong moral case can be put forward in some cases for constructing a tortious liability for a fraudulent concealment. There are qualitative differences between positive misrepresentations and non-disclosures, but that does not mean that a non-disclosure could not be immoral.150 Where there is at least a moral or legal obligation to make full disclosure, the failure to observe that duty may be regarded as a moral deceit,151 particularly as the relationship of trust which attends a positive representation already exists by reason of the legal or moral obligation to volunteer the truth. To attribute the stigma and consequences of a liability in deceit to one who, no matter by what duty he or she is bound, has said nothing untrue might at first blush appear too precipitate. If this approach is adopted, it makes it far more important that the courts should be careful to impose a liability in deceit only where the conduct is plainly immoral and deceitful. In particular, the suggestion that there should be a deceit where a person fails to disclose a material matter cognisant of a mere legal duty to disclose may in some cases not satisfy the moral requirement for an action in deceit; if the non-disclosure was actuated by a knowing failure to observe a moral or legal duty of disclosure, that is to disabuse the other person from a misunderstanding of which the agent is aware, the position would be arguable the other way.

The Influence of Morality

2.77   It should be obvious that not all lies are immoral. Yet the moral tort of deceit assumes that all lies causing damage require a civil response, because morality so demands. This is plainly not always the case. There should be some relief available in the event that there is no legitimate reason for the lie. The justification of a lie, like the origins of the duty at common law, should reside in the morality of the lie. Two aspects of the lie, the improper intention and the likelihood and infliction of resulting damage, indicate the principal ethical concerns about lying, against the background of the parties’ reasonable expectations and freedom of speech. What constitutes such justification depends upon what would appeal to a reasonable person in the position of the representor as justified. The reasonable person must partake in that sentiment which is:152


“so universal and comprehensive as to extend to all Mankind, and render the Actions and Conduct, even of Persons the most remote, an Object of Censure or Applause, according as they agree or disagree with that Rule of Right, which is established.”



2.78   In considering the morality of a lie, therefore, one must start with the agent’s freedom of speech, including the right to lie. If the representee is not legitimately entitled to expect to be told the truth, the lie of itself should not be considered immoral. If there is such a legitimate expectation to the truth, the moral evil of a lie must reside, not in the very act of lying itself (which is morally neutral), but in: (a) the nature and reasons for the representee’s expectation; (b) the motives or intention of the representor; (c) the consequences of the lie for the representee, the representor, or society at large; (d) the influence of society’s fundamental principles; and (e) the extent to which the relevant consequences, including the representee’s labouring under a misapprehension and the resulting damage, were intended, likely or foreseeable.153

2.79   The mere expression of a lie cannot of itself be morally wrong, without regard to all of the circumstances surrounding that lie, not least the agent’s reasons behind it. Against this inexpert exercise in assessing the moral value and implications of lying, each of the elements of the tort of deceit should be considered in order to evaluate the sufficiency of those ingredients and their compatibility with the rationale and heart of the legal wrong called a deceit.

2.80   Recently, Professor Allan wrote:154


“As an order of social justice, the common law is clearly as dependent on freedom of speech as the democratic process. Although its architects are primarily judges rather than legislators ... they are none the less highly visible participants in the moral debate whose health and vigour provide the chief rationale for freedom of speech. It is precisely its capacity for development in response to altered perceptions of justice and enlarged moral insight that gives the common law its special value as a constitutional framework. That capacity crucially depends on the power of moral and political discourse in society at large, so that both judges and litigants are well informed and better equipped both to identify and then resolve, the questions of justice raised by legal disputes.”



It is hoped that, if the tort of deceit is found wanting as a moral tort, the common law is able to achieve change in the way that Professor Allan contemplates.
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Chapter 3

The Representation

Introduction

3.1   An actionable deceit depends on an untrue representation. The critical element of the tort is its dishonesty. This much is uncontentious. A number of questions do, however, arise. Are all knowingly untrue representations punishable in tort? Is it really the case that a positive representation is a requirement of an actionable deceit? What if a non-disclosure is motivated by fraud? What is meant by a representation being untrue? Must the representation be material for it to be a deceit?

The Nature of the Representation

Express and implied representations

3.2   The representation may be made with words or by conduct.1 The representation may be expressed orally or in writing, or both.2 Accordingly, a shipowner represents by the issue of a bill of lading that the cargo described in the bill has been shipped on a particular date, which is an express representation.3 A representation may also be made by conduct. Thus, a statement of the truth might be accompanied by a smile, a wink or a nod suggesting that what is being said is not in fact the truth. Although many representations are made verbally, it is possible to make a representation purely by conduct. In Meluish v. Milton,4 it was held that if a woman underwent a marriage ceremony, she was representing to the man she was marrying that she was capable of becoming his lawful wife. In Gordon v. Selico Co Ltd,5 the lessor engaged a managing agent who in turn employed an independent contractor who covered up areas of dry rot infestation at a property which was to be leased to the plaintiffs. The trial judge held that the “concealment of dry rot . . . was a knowingly false representation that [the property] did not suffer from dry rot . . . ”. Furthermore, a representation may be made not by the person guilty of a deceit, but by a third party, which is procured or manifestly adopted by the defendant.6

3.3   The representation is the product of everything the defendant says and does to communicate to the claimant a particular proposition, including capitalising on the representee’s expectations. For example, in Denton v. The Great Northern Railway Company,7 the railway company printed a railway timetable, which when printed was accurate, but became inaccurate, and the company continued to issue them knowing that they were inaccurate; the railway company was held liable in deceit not for the original printing, but the subsequent issue and circulation of the timetable. In Aaron’s Reefs Ltd v. Twiss,8 Lord Halsbury, LC said that whether a fraudulent and false representation has been made is a function of viewing the representation made in its entire context, which for the purposes of a document, such as a prospectus, will involve reviewing the entire document:


“I think one is entitled to look at the whole document and see what it means taken together . . . It is said there is no specific allegation of fact which is proved to be false. Again I protest, as I have said, against that being the true test. I should say, taking the whole thing together, was there false representation? I do not care by what means it is conveyed—by what trick or device or ambiguous language: all those are expedients by which fraudulent people seem to think they can escape from the real substance of the transaction. If by a number of statements you intentionally give a false impression and induce a person to act upon it, it is not the less false although if one takes each statement by itself there may be a difficulty in shewing that any specific statement is untrue ...”



3.4   In Smith New Court Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd,9 Lord Steyn said that:


“a cocktail of truth, falsity and evasion is a more powerful instrument of deception that undiluted falsehood. It is also difficult to detect.”



The representation must be capable of an objectively certain meaning, even if the representation itself allows for variance; the question is whether the representation is too vague to have a sufficiently precise meaning.10 Accordingly, in Higgins v. Samels,11 the seller of limestone represented that it was fit for the London market. The Vice-Chancellor said that:


“These circumstances, I think, distinguish the case from the class of which Scott v. Hanson (1 Sim. 13) is a commonly quoted example, where it was held that the description of a field as an uncommonly rich water meadow, when it was, in fact, imperfectly watered, was too vague a representation to justify the inference that the purchaser relied upon it. The representation here is different, for it assigns a definite quality to the lime by describing it as fit for the London market. Neither can it be regarded as a merely speculative representation.”



The representation may be made expressly or by necessary implication.12 The implied meaning of a representation should be clear, hence the need for the implication to be necessary.13 Thus, statements as to the future may readily imply the representor’s current intention or expectation.14 Documents presented under a letter of credit impliedly represent that the documents are genuine.15 In addition, a seller who sends animals to market for the ultimate purpose of human consumption impliedly represents that the animals are not, as far as the seller knows, infected by a contagious disease dangerous to animal life.16 Similarly, a seller of goods will impliedly represent their title to, or authority to sell, the goods.17 Likewise, a partner purchasing another partner’s share may be taken to have impliedly represented that the price offered is fair, especially in circumstances where the purchaser is, and the seller is not, in possession of the partnership books of account.18 In providing a profit forecast to a potential purchaser of shares, the vendor is impliedly representing that it genuinely holds the opinion representing the forecast and that it has reasonable grounds for that opinion.19

3.5   In Aaron’s Reefs Ltd v. Twiss,20 Lord Halsbury, LC put the following example:


“I wish to say for myself I do not think any particular form of words is necessary to convey a false impression. Supposing a person goes to a bank where the people are foolish enough to believe his words, and says, ‘I want a mortgage upon my house, and my house is not completed, but in the course of next week I expect to have it fully completed’. Suppose there was not a house upon his land at all, and no possibility, therefore, that it could be fully completed next week, can anybody say that that was not an affirmative representation that there was a house which was so near to completion that it only required another week’s work upon it to complete it?”



In Contex Drouzhba Ltd v. Wiseman,21 the director of a company signed an agreement for the purchase of clothes and garments, which provided that payment would be made within 30 days of shipment. Irwin, J held that this impliedly represented that the company had the financial capacity to pay for the goods supplied. Indeed, the Court of Appeal went so far as to suggest that every promisor impliedly represents that he or she has the intention of fulfilling that promise, with the result that if that intention is not in fact held, there is a deceit.22 By contrast, in one case, the directors’ direction to their bankers about the payment of the company’s cheques will not involve an implied representation as to the state of the company’s bank accounts.23 Nor will there be an implied representation that a transaction concluded through an agent was effected at arm’s length without any bribe or secret profit.24 Moreover, if asked to give a credit reference for another, the referee states that he would be ready to grant the other credit, that does not necessarily imply that the other is in good circumstances.25

3.6   The difficulty with actions in deceit based on implied representations is the requirement of fraudulent knowledge and intention. While what is represented might be known to be untrue, it is equally important to establish that the representor appreciated not only the express terms of any representation, but also what those express terms necessarily implied.26 In WPP Group plc v. Reichmann,27 Ferris, J was clearly unhappy to allow a claim for fraud based on an implied representation.

3.7   In many instances, there might be an implied representation of good faith or honesty on the part of the representor.28 Such an implication adds very little to the “universal obligation” of honesty implicit in the cause of action for deceit. In any event, provided that the representation is fraudulently made, what is represented does not matter. It might be a representation of fact, belief, fear, emotion, opinion, intention, or law. Examples of the various representations which might be made giving rise to a claim in deceit are discussed below.29

Representations of existing fact

3.8   The first step on the path to making good an allegation of misrepresentation is that “The claimant must prove that the defendant has made a clear representation of present fact”.30 If a fact is misrepresented, the representor will be exposed to a charge of fraud if that fact is known by the representor to be different. If, therefore, it is represented that a vehicle to be sold is red when it is, in fact, known to be blue, that is a fraudulent misrepresentation. Most of the cases concerning deceit are concerned with the misrepresentation of fact. Such facts as are represented however must be existing facts. It does not matter that the representation uses terms which do not relate specific quantities or degrees, for example “substantial”, “normally”, “reasonable”.31 The question is whether the circumstance represented is “capable of proof or disproof”.32

3.9   A representation may relate to an existing (or past) state of affairs or a future state of affairs. Goods which are to be sold may be represented to have a particular quality or may be represented as acquiring such a quality in the future. Such representations must be analysed as either representations or promises.33 Any representations as to what might or must happen in the future cannot found a plea of misrepresentation, unless—as will often be the case—the representation is in truth a representation of the representor’s expectation or belief or practice.34 In Bellairs v. Tucker,35 the defendants issued a prospectus which induced the plaintiff to purchase shares in a French company which held a patent for the manufacture of a coffee substitute from dates. In the prospectus, reference was made to the fact that a related English company held a similar patent in England and it was stated that from “the success attending the [English] company . . . the directors feel justified in stating they confidently believe the profits of this company will be more than sufficient to pay dividends of at least 50 per cent. on the nominal capital, and will exceed those of the [English] company . . . which . . . has entered into a contract which will yield the return by way of annual dividends of a sum equal to the whole paid-up capital of the company . . . ”. The Divisional Court held that this was a mere expression of opinion, hope or belief (there apparently having been no suggestion that the defendants did not hold that opinion) and not a statement of existing fact.

3.10   In Kettlewell v. Refuge Assurance Company,36 the plaintiff was minded to give up her insurance policy issued by the defendant, but the defendant’s agent fraudulently misrepresented to her that if she continued paying premiums for another four years, she would be entitled to maintain the policy without having to pay further premiums. Notwithstanding having paid the further premiums, the defendant did not issue her with a free policy. The plaintiff sought to avoid the policy on the grounds of the insurer’s fraud. The defendant argued that the representation was not a representation of existing fact, but a promise as to what would be done in futuro. Lord Alverstone, CJ held that it was a statement as to the course of the defendant’s business, that is, a statement of an existing practice and, therefore, a representation as to a present existing fact and, thus, the plaintiff’s claim succeeded.

3.11   To ground an action in deceit, the representation must be of an existing (or past) fact.37 Thus, a company prospectus which predicts or promises great profits to be earned by any investment in the company is not sufficient to constitute a misrepresentation, assuming it is untrue. If, however, the prospectus is in fact a statement of the promoter’s expectations, beliefs or opinions, there might well be a misrepresentation, but only if it can be established that the representor did not in fact hold such an expectation, opinion or belief. Representations of a third party’s expectation, belief or opinion would be treated as a representation of fact, as opposed to a representation of the representor’s own state of mind. If a seller of property states that he or she has obtained an expert valuation of the property in question, although it is a representation of opinion, it is not the opinion of the representor. The truth or falsity of the representation lies in whether the expert valuation was in fact obtained, not what the representor thought.

Representations of law

3.12   Representations of law are in one sense the most problematic in that the law has always fought shy of attributing a legal responsibility for a misstatement of English law,38 unlike statements of foreign law which are representations of fact.39 This distinction on its own revealed the artificial nature of the exception. Accordingly, there were various ways in which such a limiting doctrine was managed. For example, if the representation in question involved statements of both fact and law, the representation was treated in some cases as one of fact sufficient to occasion an action in misrepresentation (for example, representations of authority).40 Further, if the representation was one concerning private rights (as opposed to the general law), that was regarded as a representation of fact.41 It has been held that, given developments in the law of restitution extending the cause of action to mistakes of law,42 there can no longer be a sensible distinction between misrepresentations of fact and law, such that a representation of English law may now been treated as an actionable misrepresentation.43

3.13   In any event, the historic reluctance to allow claims for misrepresentation based on a representation of law has seldom surfaced when the representation was made fraudulently. Such claims in deceit were always recognised, given that a knowing mis-statement of the law or a legal opinion plainly fits the moral basis of an actionable deceit and, moreover, at least in some cases amounts to a misrepresentation of a state of mind.44

Representations of states of mind

3.14   A deceit may also occur upon the knowing misrepresentation of the representor’s state of mind. As Bowen, LJ said in Angus v. Clifford:45


“A man may tell a lie about the state of his own mind, just as much as he can tell a lie about the state of the weather, or the state of his own digestion. It makes, to be sure, the inquiry a difficult and complicated one, and probably an obscure one, as to what the state of his mind may have been, but once arrive[d] at the inference of fact that the state of his mind was to his own knowledge not that which he describes it as being, then he has told a lie, just as if he made an intentional misstatement of something outside his own mind, and visible to the eyes of all men.”



For example, the representor may state or imply that he or she holds a particular opinion or belief.46 In Connolly Ltd v. Bellway Homes Ltd,47 where a claim in deceit was brought by the vendor of a residential development, the deputy judge inferred dishonesty in the defendant’s expressed opinion that the estimated achievable sales price for the residential development sold was £210 per square foot, because inter alia it was “so far wide of the mark” of the actual value of £183. The statement of an opinion may be actionable, even without fraud, if it can also be demonstrated that the representation carried with it a statement (either express or implied) of fact (for example, where the opinion is presented as a fact) or that the represented opinion or belief was justified or was based on reasonable grounds.48 In such cases, the lack of such justification or support might render the statement untrue, but it might not be sufficient to establish fraud, unless the representor knew that such a representation had been made and that there was no such justification or reasonable grounds.49

3.15   The same considerations which concern an expression of belief or opinion extend to representations of forecast,50 expectation51 or intention,52 being representations of an existing belief or opinion as to a future state of affairs. Thus, in Wales v. Wadham,53 the husband alleged that he was induced to enter into a marriage settlement by a wife’s earlier representation that she did not intend to re-marry. The judge found that the representation was honest when first made. The husband, however, alleged that the representation continued and that the wife was guilty of fraud in having failed to correct that representation. Tudor Evans, J said:


“A statement of intention is not a representation of existing fact, unless the person making it does not honestly hold the intention he is expressing, in which case there is a misrepresentation of fact in relation to the state of that person’s mind.”



The court concluded that the wife was not liable for fraudulent misrepresentation, because the wife had originally honestly stated her intention and that there was no obligation resting upon her to correct that earlier representation, presumably because the representation did not continue. A representation of a state of mind, therefore, cannot found a claim in deceit if the state of mind was as represented at the time of the representation or the induced conduct, even if the representor subsequently changes his or her mind.

Continuing representations

3.16   Many misrepresentations deliver their sting when the representation is made, causing the representee to decide to act or not to act in a particular way. Difficulties arise where there is an “interval of time” between the making of the representation and the representee’s reliance on the representation.54 In such cases, it is often glibly stated that the representation is continuing and that when it is acted upon to the representee’s detriment, the cause of action for misrepresentation is complete.55 In truth, not all representations may be treated as continuing,56 and, if they are continuing, as many will be, the question then arises when they become spent.57 Of course, a representation may be continued expressly in that it is literally repeated or an earlier representation is adopted by reference.58 As Mason P said in Macquarie Generation v. Peabody Resources:59


“It is not the law that any representation, however limited or ephemeral, is deemed to continue until contract independent of its terms and regardless of time or circumstances ... It will not always be appropriate to treat a representation as continuing.”



3.17   Whether or not a representation is continuing will depend on construing the temporal scope of the representation and further determining whether the representor intended the representation to be continuing. Certain representations are by their terms expressed to be a statement of affairs at a particular point of time.60 If so, it is unlikely that such representations will be treated as continuing. Other representations may not be limited in time expressly, but the subject matter of the representation concerns a matter which is necessarily likely to change, whether from mere lapse of time or by obvious change of circumstances61 and, therefore, unlikely to be considered to be a continuing representation, for example, representations of current intention.62 By way of further example, in WPP Group plc v. Reichmann,63 Ferris, J considered that an implied representation by a landlord to a potential tenant that there were no other parties interested in entering into a lease of the same premises (implied by reason of the representor’s promise to alert the potential tenant to other interested parties), was not continuing:


“It is essentially a statement of the position which exists at the time the statement is made. It may not have been true in the past and it imports no warranty (other than in the form of an unenforceable non-contractual promise) that it will remain so in the future. There is, in my judgment, a complete artificiality about an argument which starts with a statement which appears to amount to a promise, accepts that as a statement that, unless corrected, the fact continues to exist, and concludes by stating that the legal effect is substantially the same as if the promise had been unenforceable in the first place. As a basis for a claim in fraud it is, in my judgment, unsustainable.”



3.18   That said, there are numerous examples of representations which may be interpreted as continuing,64 either because they are closely connected to the relevant transaction in time and context or because they are by their nature renewed from minute to minute.65 It has been held, for example, that representations as to the turnover of a business,66 representations as to the identity of the directors of a company,67 representations as to whether an employee will be charged with a criminal offence made to those who intend to post security for that employee,68 representations as to the genuineness of a signature on an insurance proposal form69 and representations as to a company’s past accounts,70 are continuing representations. Even if the representation is able to be construed objectively as a continuing representation, in the context of an action for deceit, the representor must have intended that the representation be relied upon not only when the representation was first made, but also subsequently when it was relied upon.71 This intention may be demonstrated if the representor is aware that the representee is relying on the representation as a continuing representation.72

3.19   If a representation is continuing in this sense, it is deemed as a matter of law to be repeated from minute to minute until it is acted upon.73 Such a representation might continue in two different ways. First, it may be that the representation is made at an early stage of negotiations between contracting parties and relied upon when the contract is finally concluded, perhaps several months afterwards. Secondly, a representation may induce a particular course of conduct or one contract and is deemed to be continuing when the representee relies on the representation in deciding whether to embark on another course of conduct or enter into another contract.74

3.20   Once the representation is treated as continuing, it is then important to consider how it may contribute to the representor’s liability for deceit. If the representation was initially true when made, the representor will be responsible for a fraudulent misrepresentation if the representation is untrue when it is relied upon and it is known by the representor at that time to be false. If the representation is untrue when it was first made, but was not then known to be untrue, the representor will be liable in deceit only if he or she becomes aware that the representation is untrue prior to or at the time the representation is acted upon by the representee. If the representation is initially untrue and is then known to be untrue, the representor will be liable in deceit if he or she continues to know that it is untrue.75 If, however, the representation was initially untrue, but becomes true when the representee relies on it, there will be no liability in deceit.76

3.21   In circumstances of a continuing representation whose truth value changes or where the representor’s knowledge of the truth value changes, the representor is said to be subject to a duty to correct the representation which arises only upon the representor becoming aware of the truth.77 It has been recently suggested that the duty to correct the earlier misrepresentation is one which applies to the representor alone.78 This duty to correct is, however, dependent on the representor having the requisite knowledge of the alteration; for this purpose, for this cause of action, actual knowledge is required.79 Accordingly, if the representation was originally true and becomes untrue by a change in circumstances, but the representor is not aware that it becomes untrue, there can be no liability for fraudulent misrepresentation.80 If the representation is initially untrue, but is corrected or withdrawn before it is relied on, there will be no cause of action in deceit.81 Any correction must be clear and should probably refer to the fact that the original representation was untrue.82 It is the fraudulent failure to correct the initial representation which was untrue or had become untrue which occasions the liability for deceit.83 In Reynell v. Sprye,84 Cranworth, LJ put the matter as follows:


“The case is not at all varied by the circumstance that the untrue representations ... may in the first instance have been the result of innocent error. If after the error has been discovered, the party who has innocently made the incorrect representation suffers the other party to continue in error and act on the belief that no mistake has been made, this, from the time of the discovery, becomes in the contemplation of this Court, a fraudulent misrepresentation, even though it was not so originally. These are all principles of such obvious justice as to require neither argument nor authority to illustrate or enforce them, and they need but to be stated in order to command immediate assent.”



The Context of the Representation

3.22   It is worth noting that the tort of deceit arises in a variety of ways. Commonly, the fraudulent misrepresentation is one which is made as between parties negotiating towards the conclusion of a contract. Being a tort, however, the deceit need not arise as between contracting parties or, indeed, in the circumstances of a contract. The action in deceit has often been regarded as residing in a general or universal duty of honesty. Thus, in Nocton v. Lord Ashburton,85 Viscount Haldane, LC said that:


“Derry v. Peek simply illustrates the principle that honesty in the stricter sense is by our law a duty of universal obligation. This obligation exists independently of contract or of special obligation. If a man intervenes in the affairs of another he must do so honestly, whatever the character of that intervention.”



Nevertheless, this ignores the fact that lies form part of everyday intercourse and that not all lies are regarded as immoral or having legal consequences. The circumstances of the representation may be such that there can be no reasonable expectation that the truth will necessarily be told. Not all representations, even if untrue, and even if fraudulent or maliciously false, will sound in a liability in deceit. The context of the representation must be appropriate to the cause of action.

3.23   That context, first, must make it reasonable for the representee to expect that the representation is accurate, and secondly, must be appropriate for allocating legal liability for any represented falsehood.86 Thus, in Kitcher v. Fordham,87 Sellers, J said that whilst it is important to consider the ingredients of the tort of deceit:


“it is also important to consider the circumstances in which the statement is made, because a man may make a statement which may not be a truthful one but without, at the time, having any particular question in mind as to any future contract or inducing the conduct of anyone else at all.”



Further, as Finnis states, albeit explaining the rights secured by the doctrines of natural law, one such right is:88


“the right not to be positively lied to in any situation (e.g. teaching, preaching, research publication, news broadcasting) in which factual communication (as distinct from fiction, jest, or poetry) is reasonably expected.”



That expectation can arise only if the context allows it. There will be some occasions where, for example, a joke will be told and no liability in deceit could be rationally envisaged.89 On the other hand, so-called “practical jokes” may result in liability, because the joker will go out of his or her way in order to draw the victim into believing a state of affairs; that is, the joke is not told palpably in jest, but as a deception.90 In Wilkinson v. Downton,91 the defendant inaccurately, playfully and dangerously informed the plaintiff that her husband had been seriously injured. The court allowed the plaintiff to recover damages in deceit.

3.24   Professor MacCormick, in his formulation of the elements of a tortious deceit, identified the relevant context for the cause of action to be that the representation must have been made seriously, must be recognised as serious and must be accepted as a serious representation. In addition, MacCormick suggested that liability in deceit depends on the representee believing the representor on the authority of the representation, based on the representor’s “authority of superior knowledge”. That superior knowledge may exist by reason of the representor’s expertise or peculiar knowledge.92 The so-called “authority condition” is an intriguing suggestion,93 but can unduly restrict the tort’s purview. For example, the representor and representee may have the same means of knowledge, but a representation might discourage the representee from inquiring into the truth. Indeed, this is the defining characteristic of a duty of care in tort, not a duty of honesty.94 The seriousness of the representation gives some sense of the context, but the word “serious” should not exhaustively define the context within which the right of action might arise, because an actionable representation might be made other than seriously and because a serious representation should not in some circumstances result in legal liability.

3.25   The context at the very least should be evaluated, not only by reference to the ordinary social or commercial expectations of a reasonable representee, but also to the moral demands and moral rights resting on the representor. In many commercial settings, paradigmatically the negotiation of a contract, there will be a reasonable expectation that the truth will be told. In HIH Casualty and General Insurance Ltd v. Chase Manhattan Bank,95 Lord Bingham said:


“Parties entering into a commercial contract will no doubt recognize and accept the risk of errors and omissions in the preceding negotiations, even negligent errors and omissions. But each party will assume the honesty and good faith of the other; absent such an assumption they would not deal.”



Similarly, in Taylor v. Hamer,96 where the vendor of land had fraudulently misrepresented the origin of flagstones so as to exclude them from the sale, Arden, LJ said:


“The deceit practised by the seller was deplorable: the basis of property sales, like any other commercial transaction, has to be trust and the seller’s deceit in the answer to the enquiry before contract fell below the standard of behaviour which the buyer was entitled to expect.”



3.26   There is additionally a strict requirement of honesty in the provision of professional services and of those owing fiduciary duties.97 As regards the legal profession, this has been so since the revival of the profession in the twelfth century,98 and is reflected in the professional codes of conduct which govern the provision of legal services. A similar heightened obligation of veracity is also expected of those in government, for example, under freedom of information legislation.99

3.27   In addition, the context must be judged to determine whether it is appropriate, as a matter of legal policy, to assign legal responsibility for any untrue representation. Lies told seriously in an entirely domestic context may, morally, be regarded as being beyond legal recourse. In recognition of the importance of the overall background against which the lie is told, in Magill v. Magill,100 a case involving a claim for deceit arising out of a representation of paternity made by a mother to her husband, Gleeson, CJ said:


“Underlying the legal remedy for deceit there is a duty of honesty . . . Yet the ethical content of the duty is never measured without regard to the context in which a party acts, and community standards do not require the imposition of legal consequences regardless of such context.”



3.28   Take another example. If an insurance broker informs his or her client, the assured, that an insurance policy has been obtained, if this statement were knowingly untrue, the broker will clearly be liable in deceit if the assured suffers a loss for which no indemnity can be claimed. If, however, a husband and wife, civil partners, or cohabiting partners, arrange for one of the pair to obtain a home contents insurance policy, and one lies to the other about having obtained the policy, should one be able to recover damages in deceit from the other? A moral case can surely be put forward, but it is unclear whether the entirely domestic context of the misrepresentation should result in legal liability. It is noteworthy that marriage separation deeds have been vitiated by reason of fraudulent misrepresentations as to a wife’s virtue or a husband’s means,101 but such issues often arise in a context where veracity is required for the purposes of resolving issuses of property settlement.

3.29   By contrast, parties negotiating towards a contract would not unreasonably expect that representations made between them will be true and will be relied upon.102 Yet there will be occasions where the skilled negotiator will tap fiction’s toes to obtain a particular commercial advantage, and no one expects anything different or to hold the negotiator responsible. In Watson v. The Earl of Charlemont,103 Lord Denman, CJ said that:


“To a certain extent everybody expects in the management of bargains some puffing and over-praising.”



3.30   It may be said during a negotation that one party will not continue the negotiations unless the other party agrees to the offered terms; if that statement were untrue, it is unlikely that it would result in a liability in deceit.104 In Vernon v. Keys,105 the defendant purchased the assets of the plaintiff’s business for £4,500, being a sum which the defendant represented was the limit of the price which his partners would permit the defendant to spend. The evidence, in fact, revealed that the partners would have given him £5,300 to purchase these assets. The plaintiff sued the defendant in deceit. Lord Ellen-borough, CJ refused relief on a number of grounds, including the inability to prove damage, and noted that any misstatement made in a negotiation towards a purchase such as this concerning the price which one party was prepared to pay or accept, the purchaser’s opinion as to condition,106 the purchaser’s motives behind the purchase and the probability of the seller or purchaser getting a more advantageous price were all matters which would not give rise to a claim in tort. Thus, the Lord Chief Justice said:


“The fraud must consist in depriving the plaintiff by deceitful means of some benefit which the law entitled him to demand or expect ... It appears to be a false representation in a matter merely gratis dictum by the bidder, in respect to which the bidder was under no legal pledge or obligation to the seller for the precise accuracy and correctness of his statement, and upon which, therefore, it was the seller’s own indiscretion to rely; and for the consequences of which reliance, therefore, he can maintain no action.”



Of course, there will be cases where, in seeking a cheaper price or better terms, the purchaser makes a misrepresentation of the condition or value of the subject matter of purchase which will be actionable.107 Likewise, the vendor may overplay the appeal of the subject matter to persons other than the negotiating purchaser. Thus, in Nicholas v. Thompson,108 the Full Court of the Supreme Court of Victoria considered that a representation that the vendor had been “offered a very large sum of money . . . and had refused the same” to be a misrepresentation of fact occasioning a liability in deceit.

3.31   Whether or not there should be a justification for legal complaint depends on the context of the representation, the parties’ relative positions and the legitimacy of any expectation that the truth would be told. In the “cut and thrust” of many commercial negotiations, an element of exaggeration is not unexpected. Technically, this will involve false statements being made, but it is not expected that a liability will arise.109 In Central Railway of Venezuela v. Kisch,110 a case concerning an alleged misrepresentation in a share prospectus, Lord Chelmsford, LC said:


“The alleged representations are contained in a prospectus, the object of which was to invite the public generally to join the proposed undertaking. In an advertisement of this description some allowance must always be made for the sanguine expectations of the promoters of the adventure, and no prudent man will accept the prospects which are always held out by the originators of every new scheme, without considerable abatement. But although, in its introduction to the public, some high colouring, and even exaggeration, in the description of the advantages which are likely to be enjoyed by the subscribers to an undertaking, may be expected, yet no misstatement or concealment of any material facts or circumstances ought to be permitted.”



3.32   In George Wimpey UK Ltd v. VI Construction Ltd,111 Sedley, LJ said that, in the context of a party who was negotiating with another, in setting the limits to what is dishonest, one must take the measure of an “honest and reasonable” person, being:


“a judicial attempt to sketch a line beyond which conduct may be regarded as unconscionable or inequitable. Its duality, however, is a recognition that honesty alone is too pure a standard for business dealings because it omits legitimate self-interest; while reasonableness alone is capable of legitimising Machiavellian tactics.”



As a further example, an approach by a stranger in the street asking for the time or directions would not necessarily lead to an expectation that the truth will be told.112 Yet if a person applies to another for a reference concerning the character of a third party, it may be that it is expected that the truth will be told. Context is everything.

The Representation Must be False

3.33   The very notion of a deceit or fraudulent misrepresentation is founded on there having been a falsehood, a statement which is untrue. No matter how wicked or calculating, there can be no remedy against someone who merely told the truth, unless by telling the truth that person represented something other than the truth. In Moens v. Heyworth,113 Alderson B recounts the ambassador’s role as explained by Sir Henry Wotton:


“when he was asked what advice he would give to a young diplomatist going to a foreign court, [he] said—‘I have found it best always to tell the truth, as they will never believe any thing an ambassador says, so you’re sure to take them in.’ Now Sir Henry Wotton meant that he should tell a lie.”



3.34   In Taylor v. Ashton,114 Parke B held that an action in deceit was available where a misrepresentation was deployed for a fraudulent purpose, even though the defendant did not know that the representation was untrue. That cannot be correct, although there may be liability for another tort (including negligent misrepresentation). The judge in Taylor v. Ashton further suggested that if the representation was true, but believed to be untrue by the representor, and was deployed for a fraudulent purpose, “it would be both a legal and moral fraud”. Although at first sight ridiculous (by today’s standards), it is important to consider the very nature of the representation. In the context of a deceit, the real mischief is that the representor makes a representation as to his or her state of mind,115 which turns out to be untrue. In Smith v. Chadwick,116 Lord Bramwell said that:


“An untrue statement as to the truth or falsity of which the man who makes it has no belief is fraudulent; for in making it, he affirms he believes it, which is false.”



3.35   Adopting the premise that fraud is, in fact, a misrepresentation of the representor’s mind,117 if the vendor of a motor vehicle represents that it is red, he is in fact representing not only that it is in fact red but also that he believes it to be red. If the vendor were sued in negligence or under the Misrepresentation Act 1967 for the misrepresentation, it would be sufficient to demonstrate that the vehicle was not red and the genuineness (as opposed to the reasonableness) of his belief would not matter. If the vendor were sued in deceit, it would have to be proved not only that the vehicle was not red, but also he knew that it was not red; that is, he not only misrepresented the colour of the car but also his state of mind. The same is obviously true of representations of intention, opinion and expectation. If, therefore, the representor states that the vehicle is red, but because he is colour-blind, he believes it to be green, but nevertheless makes the representation believing it to be false, the fact that it is true might not of itself excuse the representor from a liability in deceit. It is very unlikely, however, that such a sophistic analysis would be endorsed by the courts of today,118 not least because if the representation were in fact true and the representee relied upon it, it could not be said that he or she would have suffered damage by reason of a misrepresentation. In any event, it would be difficult to imagine that any tortious liability would follow, in particular the difficulty of establishing inducement and damage would appear to be insurmountable.

3.36   Thus, the relevant representation, in order to found an action for deceit, must be untrue.119 If the representation is true, there can be no liability in deceit,120 no matter how egregious the intended fraud. The falsity of the representation will depend on two things, the meaning of the representation and its variance from the truth.

3.37   Quite aside from the defendant’s intention, by some means, the claimant must have had instilled in him or her an erroneous belief. The creation of that belief in the claimant is the work of the supposedly false representation. When dealing with less egregious forms of misrepresentation, made negligently or innocently, the courts construe the meaning of the defendant’s representation by reference only to its natural and ordinary meaning as understood by a reasonable representee,121 although a reasonable latitude will be given to take account of the commonly understood differences in meaning or the circumstances in which the representation was made.122 Ambiguities will ordinarily be resolved against the representor.

3.38   The different meanings a representation may bear was the subject of comment by the High Court of Australia in Krakowski v. Eurolynx Properties Ltd,123 where the majority of the court said that a representation may mean one thing to the representor, another thing to the representee and yet another thing to a reasonable person in the position of the representee (or indeed the representor). The High Court then explained how each meaning may be relevant to different aspects of the tort of deceit: the first meaning may be relevant to the question whether the representation was made fraudulently; the second meaning will be relevant to the question whether the representee was induced by the representation; and the third meaning will be relevant to establishing the falsity of the representation (and materiality). A mismatch between these various meanings might defuse any otherwise live action in deceit.124

3.39   Thus, the objective meaning of the representation will be have to be identified in order to determine the falsity of the representation.125 A representation may impart its meaning to a reasonable representee by specific language or by way of an overall impression; it might be express or implied.126 The objective meaning of the representation will not necessarily be defeated by a lack of precision, although that uncertainty may render findings of fraud or inducement more unlikely. In AIC Ltd v. ITS Testing Services (UK) Ltd (The Kriti Palm),127 AIC purchased a cargo of gasoline from Mobil and sold it on to Galaxy. For the purposes of each contract of sale, the quality of the gasoline was to be determined by a certificate issued by the load port inspectors, ITS, who had been engaged by Mobil for this purpose. ITS issued a certificate stating that the cargo was within the contractual specification. One particular item of specification was the Reid Vapour Pressure (“RVP”) test. The contracts required a maximum RVP of 9.0 psi using test method ASTM D5191. ITS’s certificate was based on the application of test method ASTM D323. On discharge, it was discovered that the gasoline had a RVP in excess of 9.0 psi. As a result, Galaxy suspended discharge. AIC and ITS spoke of the certificate and the appropriate test method in a telephone conversation, during which ITS said that it stood by its certificate and, as the judge at first instance found, “the overall impression conveyed ... during the telephone conversation was that the certificate for the regular cargo was and remained a good and reliable certificate”. Relying on this telephone conversation, AIC pressed Galaxy to take delivery of the cargo, which in turn led to AIC being responsible to Galaxy for compensation. It was held by the judge that the allegation of deceit was established based on this representation. On appeal, the Court of Appeal reversed the finding of deceit for various reasons, including that the representation had not in fact been made. As regards the meaning of this representation, Rix, LJ, dissenting, held that the representation was “imprecise and, in an action for deceit, unfairly so”.128 The majority of the court, however, held that the overall impression “would have made sense between the parties in their state of understanding of the case”. Accordingly, there was in fact a meaningful representation, albeit one which was distilled from an entire conversation by way of impression.

3.40   Once the objective meaning of the representation (as opposed to that intended by the representor) is determined, it must then be asked whether the representation was in fact untrue. This requires comparing the meaning of the representation with the truth. It is unlikely that many representations are true in all respects and in every detail. In that event, some degree of variance from the truth should be tolerated. In such cases, there is much to be said for the view adopted by Rix, J, in Avon Insurance plc v. Swire Fraser Ltd,129 that a representation is true if it is substantially true, by which the judge meant that if the difference between the representation and the truth “would not have been likely to induce a reasonable person in the position of the claimants to enter into the contracts”.

3.41   This approach may not be entirely novel or unexpected. In Watson v. The Earl of Charlemont,130 a case concerned with an allegation of a fraudulent representation as to the status of the company and the number of shares allotted, Lord Denman, CJ said that:


“if there be a substantial statement of an important fact representing a company as one thing, whereas it turns out something entirely different, then it seems to me you will have to consider whether it is possible, in a fair use of the English language, to avoid saying that fraud has in truth been practised.”



3.42   Reassuringly, the test of “substantial truth” was also applied by the House of Lords, particularly by Lord Herschell in Derry v. Peek, in holding that although the promoters of the company knew that they had not obtained the consent of the Board of Trade to use steam power, they thought that they “practically” had such consent such that the statement that they had such consent was “substantially true”.131 This test, however, must be subject to the qualification that if the defendant represents that the representation made is in fact true in every particular, a more exacting test of truth might have to be applied. Aside from this exceptional case, there is some flexibility in the notion of truth and falsity in ensuring that an action does not lie for the most pedantic of falsehoods.

3.43   If the untrue representation is corrected or withdrawn before it is relied on, there will be no cause of action in deceit. If a false representation is to be corrected or withdrawn, the means adopted to achieve this end must be clear, must fairly be brought to the attention of the representee and should probably refer to the fact that the representation as originally made was untrue.132 Thus, in Torrance v. Bolton,133 a property to be sold at auction was advertised prior to the sale as an immediate absolute reversion of a freehold estate; at the auction itself, before the sale, the conditions of sale were read out, but not circulated in print, the fourth condition being that the property was subject to three mortgages (which was true). The Court of Appeal in Chancery held that this was insufficient to correct the misrepresentation, because “it failed to convey to the purchaser’s mind this information”. Similarly, if the representation was initially untrue but became true, there will be no actionable misrepresentation.134

3.44   In Briess v. Woolley,135 the House of Lords despatched an argument that it was the consequence of the representation which continued, and not the representation. Lord Tucker said that:


“The tort of fraudulent misrepresentation is not complete when the representation is made. It becomes complete when the misrepresentation—not having been corrected in the meantime—is acted upon by the representee. Damage giving rise to a claim for damages may not follow or may not result until a later date, but once the misrepresentation is acted upon by the representee the tortious act is complete provided that the representation is false at that date. If false when made but true when acted upon there is no misrepresentation.”



If, however, the representation was true when made and became untrue when it was relied upon, there is no deceit unless the representor becomes aware, at the time of inducement, that the representation is untrue. Similarly, if the representation was untrue when made, but was not known to be untrue by the representor, he or she will not be liable for fraudulent misrepresentation, unless the representor becomes actually aware that the representation is untrue.136

3.45   Furthermore, it has recently been held that such an initial representation will not continue, and thus there will be no duty to correct that representation, where the representee did not in fact rely on that original representation when first made or where the representor did not in fact intend the representation to continue. In Shaw v. API Group plc,137 the claimant entered into negotiations for the purchase of a company from its parent, during the course of which a representation was allegedly made by a third party, Mr Ferguson, that he had no interest in acquiring the company for himself. The court found that such a representation had been made on a particular date, but that the representation was then true. The claimant argued that the representation was continuing and had subsequently become untrue. The court rejected the argument, because the claimant had placed no reliance on the representation when it was originally made and because the defendant had no intention to make a continuing representation “as opposed to saying what his position was at the time”.

3.46   As is evident from the above, not only must the representation be untrue to found a cause of action in deceit, it must also be untrue at the time on which it is relied upon by the representee. In Ship v. Crosskill,138 Lord Romilly, MR held that although a representation made by the directors in a prospectus, that half of the shares had been subscribed, was untrue when the prospectus was issued, by the time the plaintiff had applied for shares on the faith of the prospectus the representation had become true, and so there had been no fraudulent misrepresentation.

Materiality

3.47   There is a final issue concerning the representation itself. That is, must the representation be “material” or relevant before there can be a cause of action in deceit? To consider this question of materiality, it should be asked to what must the representation be material or relevant. A requirement of materiality is one which is concerned with the nature of the relationship between the representation and the inducement of the representee.

3.48   For example, in the context of insurance contracts, particularly marine and motor insurance contracts, there is a statutory requirement of materiality in respect of misrepresentations or non-disclosures which procure the conclusion of the contract. The nature of materiality is not described in sections 18 and 20 of the Marine Insurance Act 1906 or section 152 of the Road Traffic Act 1988; instead, the assessment of materiality is left to the judgement of a hypothetical prudent insurer (that is, representee).139 The requirement of materiality differs slightly for the purposes of misrepresentation, on the one hand, and non-disclosure, on the other hand; the difference being that in respect of misrepresentation it is the representation which must be material and as regards a non-disclosure it is the circumstance not disclosed which must be material. Nevertheless, it can be argued forcefully that this requirement of materiality relates to the relationship between the misrepresentation or the undisclosed circumstance and the risk of loss to the insurer under the contract of insurance.140

3.49   As regards contracts generally, a representation may be material to that contract insofar as it relates to the representee’s acceptance of the contractual terms (for example, the representee’s financial position under the contract). Outside the context of the making of contracts, the materiality of a representation should be judged by reference to the intended or induced effect of the representation. For example, if a merchant presents documents under a letter of credit and makes a representation to the issuing bank which is knowingly untrue,141 that representation will be material only if it objectively relates to the bank’s acceptance of the presented documents. Alternatively, if a stranger approaches the representee and lies about his or her circumstances in order to extract money from the representee, a representation will be material if it is objectively relevant to the representee’s decision to give the stranger money. By contrast, if in attempting to secure a contract or financial support from a representee, the defendant tells a lie which has no objective connection to the representee acceding to the representor’s wishes or to any other decision the representee has to make, but which is aimed at “buttering up” the representee by appealing to his or her social prejudices or hobbies or interests, there is an open question whether the representation might be said to be material.

3.50   Before considering such matters further, there is a prior question as to whether or not there is an independent requirement of materiality at all, which if not satisfied would be sufficient to deflate the cause of action in deceit. A number of judges have expressed the view, often nonchalantly, that deceit lies in the knowingly false misrepresentation of a material fact, suggesting that if the representation were not material, no right of action arises.142 For example, in Geddes v. Pennington,143 a horse-dealer sold a horse to the plaintiff warranting it to be sound, free from vice, sure-footed and “a thorough broke horse for either gig or saddle” and that the horse had been sent to him, the defendant dealer, for sale by “a gentleman from England”. Lord Eldon, LC affirmed the judgment of the Scottish court below that there had been no misrepresentation as to the soundness of the horse, but that the representation of the horse’s origin had been untrue, in that the defendant had in fact purchased the horse from a foundry-owner in Leith. The Lord Chancellor agreed with one of the judges below that “this was nothing at all” and insufficient to invalidate the sale (although it might be material with respect to the costs of the appeal).

3.51   It has been said, however, that where there has been an intention to deceive, there is no independent requirement of materiality.144 Indeed, it has been suggested that there is no such requirement in respect of any type of misrepresentation.145 If a representor, knowing that the representee is influenced by astrological predictions, manufactures such a prediction to secure a particular outcome, has there been an actionable deceit, even when there could be said to be no objective connection between the representation and its intended effect? There must be a requirement of materiality to keep our heads level with the horizon and out of the stars. The purpose of materiality is to ensure that the representation would be treated by reasonable people as having the objective quality to induce the representee’s resultant behaviour. Otherwise, if a representation is made as to the physical condition of a motor vehicle which is to be sold and in reliance on that representation, the representee does not purchase the vehicle, but instead purchases someone else’s house, the materiality of the representation to the representee’s induced conduct must be in question. On the other hand, it is forcefully said that there can be no purpose in a requirement of materiality where the representor made a knowingly untrue statement for the purpose of inducing the representee to contract with the representor. Indeed, there may be circumstances where the requirement of materiality will deny the law’s protection to those representees who are not reasonable or do not have sufficient understanding or intelligence to detect the relevance of what is being represented to them.146 Even if one were to be persuaded by such arguments, it is undeniable that the materiality of the representation will serve as evidence that the representation was made with the representor’s intention that it be relied upon and that the representation did in fact induce the representee.147

3.52   The meaning of “materiality” which has found favour with the courts concerns the objective tendency of the representation to induce the representee to rely on it.148 For example, in Reynell v. Sprye,149 Cranworth, LJ referred to the capability of the representation to lead the party to whom it is addressed to adopt a particular line of conduct. In Smith v. Chadwick,150 Lord Blackburn referred to the requirement of an action in deceit that it be proved that the representation be “of such a nature as would be likely to induce a person to enter into a contract”. A similar meaning was adopted by Lord Halsbury, LC, in Arnison v. Smith,151 namely that the representation be of such a nature as would induce a person to enter into the contract. This does not mean that the objective likelihood is that the representation will induce the representee to enter into any contract, but into the contract of the type which was in fact procured by the misrepresentation.

3.53   In modern times, the first significant holding that a representation condemned as a deceit had to be material was made by Hobhouse, LJ in Downs v. Chappell,152 who said that:


“A representation is material when its tendency, or its natural and probable result, is to induce the representee to act on the faith of it in the kind of way in which he is proved to have in fact acted. The test is objective.”



A similar test was referred to by Rix, J, in Avon Insurance plc v. Swire Fraser Ltd,153 to the effect that a representation is material if it is “likely to influence a reasonable man”. In order, therefore, that a representation be material such that it may give rise to a cause of action in deceit, it must be of such a nature that it is objectively likely that a reasonable representee would rely on it in the manner in which the representee has relied on it. There are two difficulties with a test of materiality which is judged by reference to the impact on the mind of a reasonable representee (being similar to the statutory tests of materiality applicable to insurance contracts). First, it might deprive the unreasonable, foolish or ignorant representee of a remedy, particularly in circumstances where the representee’s negligence in relying on the representation is not a ground of excuse. The US Second Restatement of Tort assists in overriding this objection, though not completely, by holding a representation to be material if the representor knew or had reason to know that it had a “special significance” for the representee.154 This difficulty, however, can be assuaged by taking into account the representor’s own view of the representation’s materiality, as evidence of the objective materiality of the representation.155 In Nicholas v. Thompson,156 McArthur, J adopted the definition of materiality stated in Halsbury’s Laws of England as extending to cases where the representor knows that the representation will be of “the utmost importance” to the particular representee by reason of that representee’s “special circumstances or peculiarities in the moral or mental constitution”, even if the representation were of no relevance to a reasonable person.

3.54   Secondly, it does not pay (sufficient) regard to the relevance of the representation to the transaction or conduct which is induced. The requirement of materiality would be better served by an objective relevance test, rather than a test based on a reasonable or objective capacity towards inducement. Such a view of materiality influenced a number of decisions in the nineteenth century.157 In Green v. Gosden,158 Tindal, CJ said that in order to constitute a fraud, the misrepresentation, that is, the deviation from the truth, must have “affected the particular contract”. In Canham v. Barry,159 the plaintiff obtained a transfer of a lease from the defendant upon a representation that a particular individual would be an eligible tenant, which was imposed as a condition of the landlord’s consent to the transfer; the argument was that the representation was “fanciful and remote from the subject matter of the agreement” or “collateral” or “foreign to the contract”; the court held it to be material nonetheless. In Roots v. Snelling,160 Pollock B said that:


“I think no defence [to an action for specific performance] should be accepted which does not show that there was a material misrepresentation affecting the subject-matter of the contract.”



Recently, in Morris v. Jones,161 Sir Anthony Evans said that: “‘Materiality’ in this context means relevant to his decision to enter into the contract.” In any event, a requirement of materiality is important given that to impose a liability in deceit on a person for representations which are entirely immaterial seems unjust.162

3.55   In addition, the test proposed for materiality in Downs v. Chappell does not appear to be apposite for a liability imposed for a fraudulent non-disclosure, should a non-disclosure be sufficient to ground a liability in deceit,163 given that it refers to the objective tendency of the representation to induce the representee. A test of materiality more appropriate for a non-disclosure is one which refers to some quality of the concealed circumstance. As referred to above, insurance contracts benefit from a statutory test of materiality, which is based on the assessment of a reasonable person in the position of the party to whom disclosure ought to have been made. An objective test of materiality, based on the relevance or connection between the circumstance and the supposedly induced transaction or conduct, would ensure that the liability in deceit is not imposed too widely.

3.56   There may be another aspect of materiality which should be borne in mind. This refers not to the relevance of the fraud to the induced conduct, but to the size or significance of the fraud. If the relevant representation were not substantially true so as to be false,164 the fraudulent element of the representation may be insignificant so as to be negligible. For example, a vendor of a motor vehicle might make a number of representations about the condition and specifications of the vehicle, but add that it has always made him feel lucky. That last statement might be untrue, but in the overall scheme of the transaction, it seems an insignificant lie and, on that ground, might be immaterial and, therefore, not actionable.165

Deceit by Non-Disclosure

3.57   The question arises whether a representation can be made by silence. Put another way, can a deceit reside in a non-disclosure? The older, and the not so old, authorities are peppered with references to “fraudulent concealment”.166 There are suggestions that such a concealment with a fraudulent intent might give rise to a liability in deceit. Notably, in Hill v. Gray,167 the plaintiff purchased a picture from the defendant believing it to have been painted by Sir Felix Agar, because the defendant had been employed in selling Sir Felix Agar’s pictures, and the defendant knew that the plaintiff “had fallen into a delusion”. Lord Ellenborough held that the sale contract was void because “the purchaser labored under a deception, in which the agent permitted him to remain on a point which he thought material to influence his judgment”. In Beachey v. Brown,168 Crompton, J said that:


“The real distinction as to circumstances shewing or not shewing fraud is between active and passive concealment.”



3.58   The difficulty lies in determining when such a liability might arise on the ground of a deliberate concealment and, secondly, what constitutes a deliberate concealment. Non-disclosure in this context means silence, that is, no representation is made by words or conduct. Non-disclosures coupled with positive statements or conduct are in essence misrepresentations.169 Similarly, misleading half-truths may amount to an actionable misrepresentation.170 Indeed, a representation may have been true when it was made but by reason of a change in the circumstances have become untrue before the contract was finally concluded; or an untrue representation may have been made in the belief it was true but the representor subsequently becomes aware that it was untrue. In such cases, the failure to correct the representation—or the failure to disclose the change in the representation’s truth value—will amount to a misrepresentation, at least (certainly, for the tort of deceit) where the representor is actually aware of the change in circumstances or the falsity of the representation, such that his or her previous statement has become knowingly untrue.171 Similarly, the defendant may have made a misrepresentation by adopting, authorising, procuring or instigating a misrepresentation made by a third party to the claimant.172

3.59   The distinction between positive misrepresentations and non-disclosures may be difficult to draw.173 It is an important distinction, because if there is a non-disclosure unaccompanied by a positive representation, it is not entirely clear, at least in some circumstances, whether or not the victim of the fraudulent non-disclosure has a legal remedy.174 The viability of an action in deceit residing in a fraudulent non-disclosure or concealment has received a mixed answer from the courts. In Tapp v. Lee,175 Chambre, J said that “Fraud may consist as well in the suppression of what is true, as in the representation of what is false”. By contrast, in Haycraft v. Creasy,176 Lord Kenyon, CJ acknowledged a moral duty upon a person to warn his ward against an unsuitable marriage (with an “infamous character”) or to enter into a contract with someone who is insolvent,177 but the judge also said that:


“no action lies if I omit it: but if anyone become an actor in deceiving another . . . I learn from all religious, moral, and social duties that such an action will lie against him to answer in damages for his acts.”



3.60   A similar point was made by Lord Thurlow, LC in Fox v. Mackreth,178 which concerned a trustee using his position to make a profit for himself. The Lord Chancellor said that:


“without insisting upon technical morality, I don’t agree with those who say that where an advantage has been taken in a contract, which a man of delicacy would not have taken, it must be set aside.”



The judge gave an example of a man purchasing land from the vendor knowing that there was a valuable mine located on the land, of which the vendor was ignorant; that could not give rise to liability. Lord Thurlow said that equitable relief, in the form of setting aside the transaction, will be available only if a “great advantage” should be taken but also because there was an obligation of disclosure (“discovery”) on the part of the purchaser. He concluded:


“The Court will not correct a contract, merely because a man of nice honour would not have entered into it; it must fall within some definition of fraud; the rule must be drawn so as not to affect the general transactions of mankind.”



In Smith v. Hughes,179 Blackburn, J continued the refrain by stating that, in the absence of a contractual warranty that the goods sold had a particular quality:


“even if the vendor was aware that the purchaser thought that the article possessed that quality, and would not have entered into the contract unless he had so thought, still the purchaser is bound, unless the vendor was guilty of some fraud or deceit upon him, and that a mere abstinence from disabusing the purchaser of that impression is not fraud or deceit; for, whatever may be the case in a court of morals, there is no legal obligation on the vendor to inform the purchaser that he is under a mistake, not induced by the act of the vendor.”



The courts in these cases, therefore, considered that imposing a liability in fraud upon a deliberate failure to disclose a knowingly material fact would, in the absence of any duty of disclosure, be contrary to the manner in which commercial and other transactions should be carried out.

3.61   It now appears relatively clear that absent a duty of disclosure, there can be no liability for fraud for mere silence.180 The real question is whether there can be a liability for deceit by non-disclosure. There has been diverging opinion expressed between, on the one hand, there being a liability in deceit for a fraudulent concealment where there is a duty to speak181 and, on the other hand, there being no liability in damages for any type of fraudulent concealment at all.182 The point being that if there is a duty of disclosure, the failure to disclose or to speak may be taken as an implied representation that nothing which is the subject of an obligation of disclosure has been withheld.183 In Horsfall v. Thomas,184 Bramwell B said that:


“To constitute fraud, there must be an assertion of something false within the knowledge of the party asserting it, or the suppression of that which is true and which it was his duty to communicate.”



In HIH Casualty and General Insurance Ltd v. Chase Manhattan Bank,185 Rix, LJ said that, in the context of the duty of disclosure applicable to insurance contracts, fraudulent non-disclosure or deliberate concealment:


“has never been defined ... A matter may be deliberately concealed in the honest but mistaken belief that it is not relevant or material or that enquiry of it has been waived. There may be nothing dishonest in that ... In other circumstances, outside the insurance context a deliberate concealment might be described as dishonest, or at any rate extremely unattractive, and yet, in the absence of any duty to speak, cannot be additionally castigated and remedied as fraudulent ... “.



3.62   If there is such a thing as a fraudulent non-disclosure, giving rise to an action for damages in deceit, it is suggested that the dishonesty lies not only in the defendant being aware of the relevance of the matter withheld but also being aware of his or her duty of disclosure and the fact that the claimant is labouring under a misapprehension.186 Such a requirement is to liken the wrong to a deceit based on a positive misrepresentation in that, as shall be discussed, the essence of the fraud lies in the knowledge that the words spoken are untrue, and in the intention that the words should be relied upon as true, where there must be a recognition by all who speak that society, and no less the law, would generally expect the truth to be told. It is this implied expectation that the truth would be volunteered, as opposed to the expectation that that which is said will be true, which equates a concealment to an affirmative misstatement. In Conlon v. Simms,187 Jonathan Parker, LJ recently said that:


“where the breach of the duty of disclosure is fraudulent, a party to whom the duty is owed who suffers loss by reason of the breach may recover damages for that loss in the tort of deceit ... Non-disclosure where there is a duty to disclose is tantamount to an implied representation that there is nothing relevant to disclose”.



3.63   The question, however, appears to have been dealt with authoritatively in Peek v. Gurney,188 where the House of Lords considered the question whether or not an action in deceit could be maintained on the basis of a prospectus issued in respect of shares offered in a company and held that there were positive misrepresentations in the prospectus. The question arose, however, whether a mere non-disclosure might give rise to an action in deceit, not only where there was a moral, but also a legal, obligation of disclosure.189 Lord Cairns said that:


“. . . mere silence could not, in my opinion, be a sufficient foundation for this proceeding [i.e. in deceit]. Mere non-disclosure of material facts, however morally censurable, however that non-disclosure might be a ground in a proper proceeding at a proper time for setting aside an allotment or a purchase of shares,190 would in my opinion form no ground for an action in the nature of an action for misrepresentation. There must, in my opinion, be some active misstatement of fact, or, at all events, such a partial and fragmentary statement of fact, as that the withholding of that which is not stated makes that which is stated absolutely false.”



3.64   The position appears to be that a fraudulent non-disclosure by itself cannot lay the foundation for the recovery of damages in deceit. The Court of Appeal, in Banque Keyser Ullmann SA v. Skandia (UK) Insurance Co Ltd,191 held that there can be no right to claim damages on the basis of a failure to disclose “however deceptive”, whether based on the duty of utmost good faith or a common law duty of care. Nonetheless, there now appears to be a ready assumption that if a duty to speak or disclose exists, that non-disclosure will occasion a cause of action in deceit if the non-disclosure was dishonest in the sense that the deceiver was mindful of the duty and knowingly failed to discharge that duty.192 These assumptions, indeed in some cases holdings, appear to be contrary to authority and also elevate inaction or omission to conduct deserving of the civil law’s gravest condemnation.193

3.65   The confusion concerning the possible existence of a cause of action for a fraudulent concealment has been exacerbated as a result of the recent decision of the House of Lords in HIH Casualty and General Insurance Ltd v. Chase Manhattan Bank.194 In that case, Lord Hoffmann said that “. . . non-disclosure (whether dishonest or otherwise) does not as such give rise to a claim in damages” and Lord Bingham appeared to take the contrary view. In any event, the matter appears to have been laid to rest by previous decisions of the House of Lords, which were not cited in the HIH case. The likelihood, however, is that a fraudulent concealment in many cases might be treated as sufficiently immoral to justify a cause of action in tort, where there has been a “conscious evasion” of an otherwise extant duty of disclosure.195 This is so, especially considering that the Fraud Act 2006 which imposes criminal liability for fraud and dishonesty contains a provision (section 3) which renders a person guilty of an offence for dishonestly failing to disclose information which he is under a legal duty to disclose, provided that he intends to make a gain for himself or to injure another or expose another to a risk of injury.196

3.66   If there were to be a civil liability in deceit for a fraudulent non-disclosure, it is suggested that it must be proved that the defendant failed to disclose a material circumstance, that the defendant was legally obliged to make full disclosure, that the defendant was aware of his or her legal duty to disclose the relevant circumstance, and that the defendant was aware that the claimant was labouring under a misapprehension and that full disclosure would enlighten the claimant accordingly. The former may be equated with fraudulent knowledge and the latter with a fraudulent intention required for deceit by positive misrepresentation. If these factors are established, together of course with the necessity of proving that the claimant was induced by the failure to disclose, an action in deceit might be morally justified.
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Chapter 4

Examples of Representations

Introduction

4.1 The action in deceit is remarkable in that its viability does not depend on an otherwise subsisting or pending legal relationship, unlike for example a claim in contract or negligence. Furthermore, the claim for deceit may be made as between parties to a contract allegedly induced by the fraudulent misrepresentation or as between a contracting party and a third party or as between parties neither of whom are parties to a contract. In fact, in the 200 years since the decision in Pasley v. Freeman,1 which confirmed the availablity of the cause of action to non-contracting parties, almost 30 per cent of claims for deceit have been made between parties who have not contracted with each other on the faith of the misrepresentation,2 although a small proportion were cases where the alleged fraud was perpetrated in the course of one party’s performance of an already existing contract.3 The circumstances surrounding the allegations and findings of fraud are extremely wide, extending to the domestic, commercial, spiritual4 and public5 spheres of life. The examples are various.6

Sale and Purchase, Leasing and other Transactions Concerning Property

4.2 Although the reported cases in deceit concern a variety of representations made in the context of a variety of transactions or courses of conduct, there are certain types of transactions and representations which are more prevalent. Most commonly, fraudulent misrepresentations have been claimed to have been made inducing or in respect of the sale and purchase of property, whether land or goods,7 including as to the nature,8 type,9 identification,10 genuineness,11 specifications,12 provenance,13 quality and condition,14 fitness for use,15 age,16 value,17 size or quantity,18 capacity,19 location20 and user21 of the subject matter of the transaction, as well as attendant rights,22 the income and revenue earned by the subject matter of the sale,23 the existence, identity, credit or means of the purchaser,24 the means of payment,25 the identity or intention of the manufacturer or supplier,26 the vendor’s or grantor’s title, intellectual property rights, identity or authority,27 the purchaser’s or the purchaser’s agent’s authority,28 third party rights and responsibilities,29 the parties’ intentions,30 including the purchaser’s or grantee’s intention to pay for the title to the property,31 the price paid for the property32 and on-sale arrangements.33 For example, in Phillips v. Duke of Buckingham,34 one Phillips, having previously carried out unsuccessful negotiations with the Duke for the purchase of the manor of Sheapeshead and Garrowden, commissioned Lord Nottingham, LC’s secretary, Mr Niccoll, to treat with the Duke, it being pretended to the Duke that the purchase would be for Lord Nottingham or his son, the Solicitor-General. The Duke, believing this to be true and being willing to oblige that family, agreed to sell the estate for £28,000, being less than the true value of £36,000. The Lord Keeper, Lord Guilford, considered that “there had not been fair and open dealing in the managing of this affair” and held that equity ought not to decree this purchase.

4.3 Further, in Fortune Hong Kong Trading Ltd v. Cosco-Feoso (Singapore) Pte Ltd (Freja Scandic),35 the sellers of a cargo of gasoil were then unable to present to the buyers the bills of lading relating to the cargo as required by the sale contract in exchange for payment of the purchase price. Instead, the sellers procured payment by the issue of a letter of indemnity promising to obtain the bills of lading for the cargo. The buyers sued the sellers in deceit on the ground that the letter of indemnity falsely represented that the sellers had title to and possession of the cargo. The court held that a deceit had been established and awarded damages in the sum of the purchase price. Another example is that of Flack v. Pattinson,36 where the purchaser was a British vintage racing car enthusiast who bought from the defendant, for £180,000, a car represented to be “Innes Ireland’s 2.5 litre Grand Prix car”, suggesting it was a Formula 1 car. In fact, the vehicle had a 1.5 litre engine, and could only be used in Formula 2 events. The Court of Appeal held that the claimant relied upon the defendant’s fraudulent misrepresentation and that the latter was liable in deceit.

4.4 Such misrepresentations may also be made in the course of performing the contract of sale and purchase. Issues of fraudulent misrepresentation have also been raised in cases concerning distributorship agreements37 and the leasing38 or pledging39 of property. The transaction in question may involve the transfer, licensing or franchise of intellectual property rights,40 as much as physical property or choses in action.

Sale and Purchase of a Business or Issue or Sale of Shares in a Company

4.5 Transactions involving the issue or sale of shares in a company, company debentures, or the sale and purchase of a business (including a share in a partnership41) frequent the law reports of the cases of deceit,42 particularly concerning allegations of misrepresentations as to the value,43 turnover,44 capital,45 income and profits,46 losses,47 dividends,48 financial performance, prospects or condition,49 licences, funds and assets,50  liabilities and debts,51 accounts,52 financial reports,53 directors,54 expenses and remuneration,55 the identity of and its contracts and relationship with its customers,56 objects57 and conduct58 of the company or business, in addition to representations as to the identity and intentions of other investors,59 the purchaser’s intentions60 and authority,61 competing purchasers or bidders,62 the vendor’s title,63 the existence of related contracts,64 the genuineness of share certificates or share transfers,65 the number of shares actually or expected to be subscribed or allotted,66 the consideration provided for the shares,67 the treatment of capital and the class of shares,68 the company’s constitution69 and the intended use of the funds raised by the share issue.70

4.6 In Jarrett v. Kennedy,71 the shares in a projected railway company were allotted to the plaintiff upon the basis of a prospectus issued by the promoters; several weeks later, the plaintiff signed the subscribers’ agreement in respect of the shares. In the meantime, the committee of management received a report concluding that, after an inspection of the proposed railway line, the proposed undertaking was impracticable and the capital raised was inadequate for the purpose. It was held that the plaintiff’s subscription was procured by a fraudulent misrepresentation, the statements in the prospectus having been proved false. In Reese River Silver Mining Co v. Smith,72 the plaintiff applied for 100 shares in a company and paid £200 on the faith of a prospectus issued by the directors, which stated that the company had contracted for an American mine on 50 acres of land, containing “several valuable claims”, some of which were in full operation, and making large daily returns. All of this was held to be untrue and the plaintiff succeeded in removing his name from the list of contributories.

4.7 In Briess v. Woolley,73 a company, Nutrifoods Products Ltd, was licensed to manufacture and sell synthetic cream made in accordance with a formula approved by the Ministry of Food. The managing director of Nutrifoods, Rosher, introduced water into the manufactured goods disregarding the approved formula in order to increase the quantity of the cream produced. Without authorisation, Rosher approached the plaintiffs to purchase the shares in Nutrifoods representing that the company’s accounts and profits were based on lawful trading, which Rosher knew to be untrue. Thereafter, as the negotiations were continuing, Rosher sought authority from the shareholders at a general meeting of the company, which noted that Rosher had been pursuing these negotiations and expressly authorised Rosher to proceed to complete the sale of the shares to the plaintiffs. The plaintiffs sued the shareholders in deceit. The House of Lords held that the shareholders were vicariously liable for Rosher’s deceit; although the court found that the fraudulent misrepresentations had been made afresh after Rosher had been authorised, it was also held that had the deceit been confined to false statements made prior to the general meeting’s authorisation of Rosher, having granted the managing director their authority, the shareholders were still liable to the plaintiffs for fraudulent misrepresentation. In Downs v. Chappell,74 the vendors of a bookshop business in King’s Lynn, Norfolk, were held to have fraudulently represented the turnover and profits of the business and were liable for damages in deceit to the purchaser.

Joint Venture and Partnership Agreements

4.8 Claims in deceit have also been raised in connection with joint venture or partnership agreements, especially as to the participant’s financial contribution to the joint venture or partnership, or ability to repay debts, the purchase or re-sale price of property purchased by the venture, the performance or status of the property purchased, the treatment of tax liablities in the joint venture’s accounts, or a participant’s accounts or financial condition.75 In Abu Dhabi Investment Company v. H Clarkson & Company Ltd,76 the defendants were held liable in deceit to compensate the claimants for the losses they suffered as a result of the collapse of a joint venture concerning the commercial operation of 10 container vessels, to which venture the claimants had committed by reason of fraudulent misrepresentations concerning the service speeds and earnings of the vessels which were said to be well above the container market, as a result of a novel design for the ships.

4.9 Similarly, the termination of a joint venture or partnership agreement has been alleged to have been induced by fraudulent misrepresentations as to the value of the relevant concern or the joint venture or partnership shares.77

Letters of Credit and Performance Bonds

4.10 Banks and other institutions which issue letters of credit and performance bonds are particularly exposed to the impact of fraudulent misrepresentations, given that they ordinarily have little knowledge of the transaction which the documentary credits and bonds are designed to secure. It is for this reason that such documents are drafted so as to engage the security only if the terms are complied with strictly. Such terms envisage the presentation of specified documents which in turn contain representations of fact, for example, as to shipment, receipt, payment, default or the progress of a project.78 Further, representations made as to related transactions may induce the granting of the credit or bond.79 If detected, a fraudulent demand under the credit or bond, provided it is the fraud of the beneficiary of the credit or bond, will enable the bank or other institution confronted with a demand for payment to refuse payment.80 Such representations, whether made by the beneficiary or a third party, if untrue will often induce the institution issuing the credit or the bond to pay funds to the representor or a third party. If the representations are knowingly untrue, an action in deceit will result. Such was the case in Standard Chartered Bank v. Pakistan National Shipping Corp (Nos 2 and 4),81 where the seller agreed to sell a cargo of bitumen and the buyers established a letter of credit confirmed by the plaintiff bank for the purpose. That letter of credit required the presentation of bills of lading and other documents which stated that shipment had taken place by 25 October 1993. In fact, the cargo was shipped afterwards. The sellers’ shipping agent agreed with the defendant shipowner to issue a falsely dated bill of lading, which was presented to the plaintiff bank who was induced thereby to pay funds to the sellers under the letter of credit, but when the plaintiff sought payment from the issuing bank, that bank refused. The plaintiff was held to be entitled to recover damages in deceit from the defendant shipowners.

Bills of Exchange and Financial Investments

4.11 Likewise, financial investments, the sale of currency and the transfer or acceptance of bills of exchange have given rise to actions in deceit, where there have been alleged misrepresentations as to the genuineness or nature of the negotiable document or the investment or the financial security available,82 the value of a related transaction,83 the identity or size of other participants in the investment,84 or matters of authority.85 In Foster v. Mackinnon,86 the defendant signed a bill of exchange by reason of the acceptor’s fraudulent representation that the document being signed was a guarantee, not a bill of exchange. The jury returned a verdict in favour of the defendant who had been sued upon the bill of exchange.

Insurance Contracts

4.12 Insurance contracts concluded in reliance on alleged misrepresentations as to the nature of the risk, the insurer’s practice, intentions or reinsurance arrangements, or the presentation of insurance claims may occasion actions in deceit,87 as may investments in insurance syndicates or companies.88 In Kettlewell v. Refuge Assurance Company,89 the plaintiff was minded to give up her insurance policy issued by the defendant, but the insurer’s agent fraudulently misrepresented to her that if she continued paying premiums for another four years, she would be entitled to maintain the policy without having to pay further premiums. After having paid premiums for the further four years, the defendant refused to provide her with a free policy. The plaintiff avoided the policy and sought the return of her premiums. The Court of Appeal allowed her to recover on the grounds of the insurers’ agent’s fraudulent misrepresentation of the insurer’s existing practice.

4.13 In practice, insurers have little need to rely on fraud in seeking to avoid an insurance contract, because the insurer seldom requires compensation other than in respect of their claims exposure under the insurance contract and because every insurance contract attracts a duty of utmost good faith, which allows the insurer to benefit not only from a duty to abstain from misrepresentation, whether innocent or otherwise, but also from a duty of full disclosure of material circumstances. A right to sue in deceit, however, will allow the insurer to recover monetary relief, which is denied for a mere breach of the duty of utmost good faith.90

Credit and Loan Agreements

4.14 Where loan agreements, mortgage advances, credit facilities, contracts of guarantee or indemnity have been concluded, allegations of deceit have been levelled in respect of representations as to the title, condition, status or value of the property or assets over which the loan is secured,91 the creditworthiness or identity of the borrower,92 the borrower’s assets, means, debts or accounts,93 the constitution or management of the borrower’s company,94 the identity or authority of the borrower’s agents or advisers,95 the intended use of the funds lent,96 the availability of finance,97 the intended security,98 the nature of the subject or related transaction,99 or indeed the identity of the lender.100 In Gordon v. Street,101 a notorious money-lender, Gordon, advertised the availability of loans under the fictitious name of Addison, inducing Street to borrow £100 from Gordon and to issue a promissory note to Gordon for £150, the extra £50 representing interest. Street would not have contracted with Gordon had he known his real identity and sought to set aside the transaction. The evidence was that Gordon had had a prior conviction for fraud, traded under a number of aliases, and had charged as much as 3,000 per cent interest. AL Smith, LJ concluded that “no wonder that such was the odium into which he had got in the public eye as a lender of money”, that he found it necessary to issue instructions to his clerks to ensure that his identity would not be revealed. The Court of Appeal found little difficulty in upholding the finding of fraud and allowing the avoidance of the transaction. Street had been content to return the funds borrowed together with a reasonable amount of interest of 10 per cent.

Credit and Character References

4.15 A fertile area for the development of the tort of deceit has been the giving of credit and character references to induce the provision of goods or services on credit or the provision of loan facilities.102 It was, in fact, such a reference which provided the impetus to the modern law of deceit in Pasley v. Freeman,103 where the plaintiff successfully sued the defendant upon the representation made in a reference given as to the credit of another person, inducing the plaintiff to supply cochineal to that other person, even though there was no contractual relationship between the plaintiff and the defendant. As a recent example, in Contex Drouzhba Ltd v. Wiseman,104 the court held that a director of a company who had ordered garments on credit was liable in deceit in misrepresenting the ability of the company to pay for the clothes.

4.16 In the years following Pasley v. Freeman, there was a concern that such a right of action in deceit might prove oppressive, especially in the absence of a written representation. Accordingly, Lord Tenterden prepared the Statute of Frauds Amendment Act 1828 which provided that such an action could be brought against the defendant for such a representation, only if the representation was in writing and had been signed by the defendant.105

Construction Contracts

4.17 Building and constructions contracts and property development transactions may have been agreed or performed on the basis of misrepresentations as to the requirements or specifications of such contracts,106 the nature of the work to be done,107 the identity of the builder,108 or the participants’ or third party’s intentions.109 In Slough Estates plc v. Welwyn Hatfield District Council,110 the plaintiffs had been granted planning permission to develop a large shopping complex within the defendant council’s purview. Before committing themselves to developing the site, they were informed by the council that it intended to enforce their rights under a contract with another developer who had been granted permission to develop another site three miles away to limit the classes of tenants permitted at the other site to reduce competition with the plaintiffs’ site. The plaintiffs, having relied on the council’s representation of intention, successfully sued the council for damages in deceit, the council having knowingly misstated its intention, bearing in mind that it had entered into secret agreements with the other developer to relax the tenant mix agreement.

Settlement Agreements and Releases

4.18 Settlement agreements, deeds of release and deeds of composition have also been impugned on the grounds of fraudulent misrepresentation.111 As with any contract, where the terms of the release are deliberately falsely read to, rather than read by, the representee, the latter may rely on the fraudulent representation in setting aside the release or a right of action for damages or pursuing a claim in damages.112

4.19 In Crystal Palace FC (2000) Ltd v. Dowie,113 the manager of a championship football team entered into a compromise agreement with the football club, the claimant, who employed him, setting out the terms on which his employment was to be terminated. During the negotiations, the manager represented to the claimant that he had had no contact with a competing football club, whereas in fact there had been such contact. The claimant sought to rescind the compromise agreement, alternatively claimed damages, by reason of the manager’s fraudulent misrepresentation. The court found that there had been a deceit, but allowed only the claim for damages, and disallowed the rescission of the compromise agreement, because the rescission would have resulted in the reinstatement of the manager’s employment, which would have served as an injustice to the manager’s new employers.

Carriage and Storage

4.20 Contracts of carriage and storage contracts have been alleged to have been procured by fraudulent misrepresentations as to the nature, quantity,114 weight,115 quality or condition,116 or the shipment or receipt117 of the cargo or goods, or as to the location of the carrying vessel.118 In Dent v. Glen Line Ltd,119 the purchaser of a cargo of groundnuts carried on board the vessel Gleniffer from China to London, sued the shipowner inter alia for a fraudulent misrepresentation contained in a bill of lading issued on behalf of the shipowner, which had induced him and his bankers to pay for the cargo upon presentation of the bill of lading. The bill of lading had been issued by the vessel’s China agent stating that the cargo had been “shipped in apparent good order and condition”, whereas the vessel’s chief officer had issued a ship’s receipt for the cargo noting “Groundnuts in green and moist condition, ship not responsible for loss of weight”. Atkinson, J found that a liability for fraudulent misrepresentation (a “legal fraud”) had been established, given that the ship’s agent knew the real condition of the cargo, had been aware that the chief officer had claused the receipt, knew that the statement in the bill of lading was untrue, and had intended to mislead the purchaser and the bankers.

4.21 The performance of contracts of carriage has also been tainted by fraud. For example, in A/S D/S Svendborg v. Akar,120 it was held that the receivers of a container had deceitfully misrepresented that the container was empty on receipt and that the contents had been lost. Such fraud is encountered not only in respect of contracts for the carriage by sea. For example, it has also been held that a knowingly false misrepresentation as to train timetables was held to be actionable in procuring the purchase of a railway ticket.121

Wasted Expenditure

4.22 It may be that two parties negotiate towards the conclusion of a contract or the completion of a transaction, but for some reason the contract or transaction does not materialise. In such cases, one of the parties may have become or remain committed to the negotiations by reason of a fraudulent misrepresentation made by the other party and thereby incurs expenditure in pursuing the negotiations, making preparations in the event that the contract or transaction is entered into, or undertaking related inquiries. Such expenses incurred in failed negotiations towards such contracts or transactions have been claimed as damages for deceit where they have been incurred by reason of misrepresentations as to the counterpart’s authority or intentions.122 In Randell v. Trimen,123 the plaintiff vendor was induced to enter into a contract for the supply of stone by an employer’s architect’s representation that he was authorised to purchase the stone by the employer; that representation was knowingly untrue, and the plaintiff was held to be entitled to recover the costs incurred in the unsuccessful proceedings brought against the employer. In Richardson v. Silvester,124 the issue was whether the plaintiff’s pleading disclosed a cause of action in deceit. The court held that an action would lie for a claim for compensation in respect of the costs and expenses to which the plaintiff had been put in inspecting and valuing a property which had been advertised by the defendant in a public newspaper, the Cambrian News, for lease by tender, where the defendant had no authority to let the property and had placed the advertisement for reasons of his own.

4.23 Such wasted expenditure may also arise in the course of performing a contract, rather than concluding a contract. Thus, in A/S D/S Svendborg v. Akar,125 the claimant shipowners were entitled to damages for deceit measured by the costs and expenses incurred in investigating and defending claims made by the defendant receivers, who had represented that the container received by them was empty of the shipped goods.

Cases Tantamount to Theft

4.24 Some actions in deceit have been brought in respect of simple cases of cheating or theft, where, for example, the purchaser of goods obtained them without any intention of paying for them,126 or where the deception resulted in the claimant paying funds to the defendant or being deprived of funds,127 or the surrender of property rights,128 or in incurring liability to a third party,129 or the incurring of expense,130 or where an agent has allegedly defrauded or lied to his or her principal,131 or where the principal has been said to have made misrepresentations to their agent.132 The fraud may also extend to misrepresentations as to the terms of the contract or deed which the representee agrees to sign.133 For example, in Moorhouse v. Woolfe,134 a money-lender advertised loans at the rate of 5 per cent and the borrower upon the faith of the advertisement and subsequent dealings with the money-lender borrowed £100 at the rate of 4.5 per cent. The money-lender arranged for the borrower to accompany him to a solicitor’s office to sign what the borrower, not having read the document, thought was security for the loan, but was in fact a bill of sale of the borrower’s assets up to £150. It was held that the bill of sale was procured by a fraudulent misrepresentation and should be set aside. Similarly, in Dufour v. Ackland,135 the plaintiff lost money at a gambling house by reason of the fact that the defendants had cheated him and was held to be entitled to recover the funds he lost as money had and received.

Marital and Familial Fraud

4.25 Great difficulty in determining the availability of a right of action in deceit has been experienced in dealing with issues of paternity fraud, that is, where a mother lies to her partner that he is the father of her child thus inducing the expenditure of funds on the child and mother.136 Still, in a marital context, actions in deceit have been entertained in respect of the agreement of marriage settlements, marriage separation deeds and divorce settlements,137 where representations have been made as to one partner’s, usually the wife’s, virtue,138 a spouse’s intention to re-marry,139 a partner’s age,140 a partner’s capacity to marry,141 the terms of the settlement,142 the couple’s assets,143 or a partner’s debts and means.144 In one early case,145 a man obtained judgment in his claim for deceit against a woman who had given unto him blanda verba matrimonio aequipollentia, inducing him to give “money and other things” to her in the belief that she would marry him. Similarly, a testator’s will may be declared as not his will if procured by a fraudulent misrepresentation, for example that the appointed executrix was the testator’s lawful wife.146 Of course, the impact of fraud or deceit upon such matters today may well be regulated by modern matrimonial, family or other legislation.
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Chapter 5

Fraudulent Knowledge and Fraudulent Intention

Introduction

5.1   In Medd v. Cox,1 Sir Wilfrid Greene, MR said that “A charge of fraud implies that the person against whom it is made is a dishonest liar”. This dishonesty, the quintessence of a deceit, lies in the dual requirements of fraudulent knowledge and a fraudulent intention. Bowen, LJ said, in Angus v. Clifford,2 that:


“there is no such thing as an absolute criterion which gives you a certain index to a man’s mind. There is nothing outside his mind which is an absolute indication of what is going on inside... you must look into it, if you are going to find fraud against him; and unless you think you see what must have been in his mind, you cannot find him guilty of fraud.”



The representor must know that his or her representation is false and must intend that the representee will be misled by it and rely on it. It is this mischievous combination which renders a misrepresentation a deceit and the representor a fraudster.3 The artfulness and craftiness of a lie reside in the interplay of the representor’s knowledge and intention. With these weapons in his or her armoury, the fraudster may mask the state of his or her mind and thereby induce the representee to act as the fraudster intends, an intention kept hidden from the representee.4

5.2   Without the requirement of knowledge, although the representor’s mind may calculate the relevant outcomes at computational speed, all that the representor is doing is deploying what he or she believes to be the truth to someone’s advantage or another’s detriment.5 If a person might be liable in deceit without the requirement of a deceptive intention, most of the acting troupes in the land would be exposed to an unexpected liability. In Magill v. Magill,6 Heydon, J said:


“It is true that some statements of fact made, for example, in jest, or on some purely social occasions, are not capable of being the subject of actions in deceit. But that is because they do not satisfy that integer of the tort which requires that the defendant intend that the plaintiff should act in reliance on the relevant representation.”



The law as regards these requirements of knowledge and intention is relatively settled, but it remains blurred at the edges. The law does, however, require re-consideration, given that the tort of deceit is framed as a civil offence against morality and honesty.7

Capacity

5.3   In considering the elements of an actionable deceit, one should not forget the legal capacity or responsibility of the representor. There are some to whose fraudulent acts, the law is, or at least has been, blind. Thus, in the past, where a feme covert, a married woman, induced the acceptance of a promissory note by a representation that she was a sole, unmarried woman, neither the wife nor her husband were liable for the fraud, because a married woman could not bind herself to a contractual commitment so that a representation that induced such a contract could likewise not result in legal liability,8 although where the woman was guilty of a fraudulent misrepresentation in the performance of the contract, the wife, and so the husband, was liable.9 Such archaic incapacities were swept aside by the Law Reform (Married Women and Tortfeasors) Act 1935, rendering a woman liable for her torts as if she were a feme sole (section 1) and providing that a husband shall not be held liable for his wife’s tort merely because they are married (section 3). Yet the principle remains that if a contract were induced by a deceitful misrepresentation as to the representor’s capacity, the representee cannot seek to enforce the contract by pursuing a claim for fraud.10

5.4   Similarly, where an infant fraudulently represented that he was of full age, inducing a contract for which he lacked capacity,11 the infant could not be held responsible for the fraud, even though an infant might be liable for deceit which occasioned another type of inducement or harm.12 In any event, to render an infant liable in deceit it will be necessary to establish that the infant had a sufficiently guilty mind in possessing fraudulent knowledge and entertaining a fraudulent intention.13 Likewise, a mentally ill person or a person labouring under the influence of alcohol or narcotics can be liable for deceit if the mental element of the tort is proven, but not otherwise.14

5.5   Accordingly, in the special case of a fraudulent misrepresentation inducing a contract into which the defendant in any event lacked legal capacity to enter, the defendant could not be held responsible in deceit for that misrepresentation, because this would in effect be enforcing a contract which the law would not otherwise recognise. Save for that special case, there appears to be no reason why any particular individual should not be liable in deceit (assuming there was no other legal immunity which attaches, for example, to judges,15 witnesses,16 diplomats and states17).

Fraudulent Knowledge

5.6   The requirement of guilty knowledge has long been a trademark feature of the action in deceit.18 In Ormrod v. Huth,19 where there was a representation that a sample of cotton corresponded with the bulk to be sold, the Exchequer Chamber held that, in the absence of an appropriate contractual warranty, there could be no liability for any misrepresentation unless “the representation was bottomed in fraud”. Tindal, CJ said:


“If, indeed, the representation was false to the knowledge of the party making it, this would in general be conclusive evidence of fraud; but if the representation was honestly made, and believed at the time to be true by the party making it, though not true in point of fact, we think this does not amount to fraud in law, but that the rule of caveat emptor applies, and the representation itself does not furnish a ground of action... The rule we have drawn from the cases appears to us to be supported so clearly by the early, as well as the more recent decisions, that we think it unnecessary to bring them forward in review.”



Mere negligence in the making of the misrepresentation is not sufficient to attract liability in deceit. In Donoghue v. Stevenson,20 Lord Buckmaster said: “No action based on fraud can be supported by mere proof of negligence.”

5.7   In Derry v. Peek,21 Lord Herschell held that an honest belief in the truth of the representation will be a defence to an action in deceit and that in order to be liable for deceit, the representor must have “known” that the representation was untrue. If the representor first made the representation innocently and later, but before the induced conduct, discovered that it was untrue, he or she will be taken as having fraudulent knowledge.22 The representor will not be considered to have acted dishonestly merely because he or she knew that the representation—as it would be reasonably understood by a representee—was untrue; it must be proved that the representor knew that the representation in the sense he or she intended was untrue.23 Dishonest knowledge is the touchstone of the action in deceit. Lord Herschell explained that the representor will have known that the statement was untrue if he or she had actual knowledge of the falsehood, or if he or she made the representation without belief in its truth or recklessly, careless whether the representation was true or false.24

5.8   The relevant time at which the relevant blameworthy knowledge must exist is at the time the representation is acted upon. If the representor knew that the representation was false when the representation was made, but later believed, when it induced the claimant, that the representation is true, there would probably be no deceit. Similarly, if the representation is made at a time when the representor believed it to be true, he or she will not escape liability in deceit if the representor came to be aware of its falsehood.25 It is the concurrence of the fraudulent knowledge with the inducing effect of the representation which is critical to the cause of action.

The representor’s intended meaning

5.9   In any cause of action based on a misrepresentation, it is necessary to demonstrate that there has been a false representation. In the context of a liability in deceit, as opposed to innocent misrepresentations, the court should adopt a different course in considering the meaning of the representation. That is not to say that a reasonable interpretation of a representation will change depending on whether or not one considers it from the perspective of fraud, instead of negligence. A different approach, however, is justified by reason of the fact that the essence of the tort is the representor’s dishonesty. If he or she used a word or phrase with an intended duplicitous meaning,26 that is part of the fraudulent design for which the representor may be held liable. In Smith v. Chadwick,27 Lord Blackburn put the matter well in saying that:


“if with intent to lead the plaintiff to act upon it, they put forth a statement which they know may bear two meanings, one of which is false to their knowledge, and thereby the plaintiff putting that meaning on it is misled, I do not think they can escape by saying he ought to have put the other. If they palter with him in a double sense, it may be that they lie like truth; but I think they lie, and it is a fraud. Indeed, as a question of casuistry, I am inclined to think the fraud is aggravated by a shabby attempt to get the benefit of a fraud, without incurring the responsibility.”



5.10   If, however, the representor used a word or phrase in a particular way believing he or she understands the meaning of the representation and therefore believes that the representation is itself true, he or she cannot be responsible in deceit, even if the objective meaning of the representation as found by the court belies the statement and even if the representor would have known the statement was untrue had he or she appreciated the objective sense, because, as will be discussed below, the requirements of knowledge and intention are lacking.28 Lord Blackburn, in Smith v. Chadwick,29 gives the example of a defendant who prepared a manuscript containing the relevant representation, which when printed, by a printer’s error, contained an untrue representation: “I should say that was not a fraud, though perhaps a gross negligence.” As a further example, if a person informed a business colleague, by a slip of the tongue, that he intended to take the 4.15 pm train in order to travel to a contract-signing meeting but, in fact, he intended to take and was booked on a 5.15 pm train, all of the ingredients of a deceit are established in that he made an untrue statement which he knew to be untrue and which he intended be relied upon, save that he honestly believed that what he said was true. These are not instances of fraud.

5.11   Otherwise, if a defendant made a statement which he or she thought was true, but because of his or her erroneous choice of words was in fact false, it would be most unfair for the representor to be held liable in deceit, even if that defendant apprised of the true meaning of the representation would have known that it was false. The defendant may have some difficulty in satisfying the court that he or she truly misunderstood the meaning of the representation,30 but he or she should not be held responsible for a deceit in circumstances where there is no question of dishonesty. As Viscount Haldane, LC said, in Nocton v. Lord Ashburton:31


“An honest blunder in the use of language is not dishonest, and unless there is such a duty is not actionable.”



5.12   The Lord Chancellor may well have been influenced by the judgment of Bowen, LJ in Angus v. Clifford,32 who said that


“A man ought to have a belief that what he is saying is true; but a man may believe what he is saying—the expression which he uses—to be true, because he is honestly using the words in a sense of his own, which, however inappropriate, however stupid, however grossly careless, if you will, is the special sense in which he means to use the words, without any consciousness being present to his mind that they would convey to other reasonable persons a different sense from that in which he is using them—a man may believe a statement in that sense of his own, and yet the use of the language may be wholly improper, that is to say, in respect of want of caution in the use of it. It does not follow because a man uses language that he is conscious of the way in which it will be understood by those who read it. Unless he is conscious that it will be understood in a different manner from that in which he is honestly though blunderingly using it, he is not fraudulent, he is not dishonest. An honest blunder in the use of language is not dishonest. What is honest is not dishonest.”



The Court of Appeal in a recent case, however, suggested a further possible limitation in the fraudulent intention of the representor before the representation could become actionable in deceit. In AIC Ltd v. ITS Testing Services (UK) Ltd (The Kriti Palm),33 in giving voice to the importance of dishonesty to the tort such that the representor must have known that the representation in the sense intended by the representor was false, Rix, LJ said that:


“it is essential that the representor should have intended the statement to be understood in the sense in which it is understood by the claimant (and of course a sense in which it is untrue)”.



This may operate as an undue restriction, given that the representor may make a sufficiently dishonest statement but the representee may have understood the statement in another untrue sense and relied on it to his or her prejudice; that should in theory still be actionable in deceit, provided that the representee’s conduct in relying on the representation was of the type which had been contemplated by the representor. Such situations of multiple meanings might be relatively rare.

5.13   The position was neatly summarised by Tugendhat, J in Crystal Palace FC (2000) Ltd v. Dowie,34


“where a statement is capable of being understood in more than one sense, it is essential for the claimant to prove that the defendant intended it to be understood in its untrue sense, or at the very least that he should have deliberately used the ambiguity for the purpose of deceiving the claimant.”



Actual knowledge

5.14   There is little difficulty when it comes to requiring, for the purpose of a liability in deceit, the representor actually to know that the representation is untrue. In the case of an individual, actual knowledge suggests that the representor must firmly believe that the representation is untrue. There is probably no higher test (such as absolute certainty, assuming there is a difference).35

5.15   As regards companies,36 the relevant knowledge is to be found in a relevant individual whose knowledge is to be attributed to the company. Such individuals are those who are sufficiently concerned with the operation of the company and the transaction which is the subject of the representation.37 The knowledge of these natural persons is attributed to the company, either by virtue of the law of agency or by the doctrine of imputation associated with the “directing mind and will” of the company,38 classically the board of directors.39 In such cases, the company is not merely vicariously liable for the acts of its employees or agents; rather, the knowledge of the relevant individual is the knowledge of the company itself.40 In The National Exchange Company of Glasgow v. Drew,41 Lord Cranworth, LC put the matter as follows:


“if the Directors in the discharge of their duty of making these annual reports, and giving a correct representation as to the state of the funds of the Company, fraudulently, and with a view to raise the value of the shares of the Company in their annual reports, misrepresent what the state of the Company is, under such circumstances, that third persons, or even shareholders, (who for this purpose we may treat as third persons,) are deceived and act upon that misrepresentation, the persons so deceived and so acting have a right to treat themselves as having been fraudulently deceived by the Company.”



5.16   There is, however, an exception to this principle of attributing the knowledge of the relevant individual to the company and that is where the individual, including the “directing mind and will”, is acting in fraud of the company, as opposed to the company being the vehicle of the fraud, pursuant to the principle in Re Hampshire Land Company.42 If, however, the company is carrying out the fraud, through the relevant individual, the company will be directly responsible for the fraud, having the requisite guilty knowledge.

5.17   There must be a concordance between the representor’s act in making the representation and the representor’s knowledge that the representation is untrue. It will not be sufficient for the tort of deceit if the representation were made innocently by someone else, including the defendant’s agent or employee or principal, but the defendant alone knew that the representation was untrue. Similarly, a company will not be liable for deceit if one of its employees or agents made the misrepresentation and another of its employees or agents was aware that the representation was false, irrespective of whether the individuals in question were bound in an agency relationship or otherwise.43 One cannot marry the knowledge of one with the representation of another to beget a fraud. The action in deceit is located in the defendant’s dishonesty. In Armstrong v. Strain,44 the defendant employed an estate agent for the purposes of selling his bungalow; the agent made a misrepresentation as to the value of the property; the defendant did not know that the representation had been made and had not authorised it, but knew that that which had been represented was false. The Court of Appeal held that the defendant was not liable for fraud. Romer, LJ said that:


“Having regard to the law as so formulated, the position may be syllogistically presented somewhat as follows: An action of deceit cannot succeed against defendants who are guiltless of fraud. This is an action of deceit against defendants who are guiltless of fraud.”



Of course, if the principal authorised, procured, approved or encouraged the making of a false representation by the agent, who was unaware it was false, the principal’s guilty knowledge will be sufficient to attract liability in deceit.45

The second limb of fraudulent knowledge: recklessness

5.18   Some little difficulty can arise in the formulation of the second limb of the requirement of knowledge, that no-man’s land between actual knowledge of the falsity of a representation and the negligent lack of awareness of the falsehood.46 In Bree v. Holbech,47 Lord Mansfield referred to an example of this second species of knowledge:


“There may be many cases where the assertion of a false fact, though unknown to be false to the party making the assertion, will be fraudulent; as in the case of Sir Crisp Gascoyne,48 who insured a life, and affirmed it was as good a life as any in England, not knowing whether it was, or was not.”



In The Glamorganshire Iron and Coal Company v. Irvine,49 Willes, J described this aspect of fraudulent knowledge by saying that it is equally fraudulent whether statements are made in the knowledge that they are false or “with a reckless disregard of whether they are true or not” or, to put the matter another way, “not knowing whether they are true or false, and careless whether they are true or not”. In Reese River Silver Mining Co v. Smith,50 Lord Cairns likened a statement made without knowing that it was true or false as to be equated, “in a civil point of view”, to statements with knowledge that they are untrue. In so doing, Lord Cairns made it clear that this civil equivalent of a knowing falsehood was not fraud in the “invidious sense”. Lord Herschell said that this requirement of recklessness was probably an “instance” of an absence of a belief in the truth of the statement.51

5.19   It is suggested, however, that mere recklessness or a mere absence of belief in the truth is not sufficient to attract liability in deceit.52 Dishonesty must be established.53 As David Steel, J said in Cheshire Building Society v. Dunlop Haywards (DHL) Ltd,54 the representation:


“must have been made dishonestly in the sense that the representor had no real belief in the truth of what he stated: this involves conscious knowledge of the falsity of the statement.”



In Thomas Witter Ltd v. TBP Industries Ltd,55 Jacob, J said that to ignore dishonesty in considering recklessness amounts to “divorcing it from the heart of the tort of deceit”.

5.20   If a fraudster tells his or her innocent employee to deliver a letter to the representee, to ask the representee to sign the letter and to return it to them, although the employee may know the terms of the letter, he may not be in a position to assess its truth or falsity of the letter. In those circumstances, he or she may intend the representee to rely on the letter and thus procure his or her signature, but he or she cannot be held to have been fraudulent, merely because he or she had no honest belief in its truth. This was the problem which exercised Tugendhat, J in GE Commercial Finance Ltd v. Gee.56 In that case, the claimant finance company entered into an agreement with a company, of whom the defendants were directors or officers, for the discounting of debts owed to the company, and alleged that it had discounted debts which were falsely represented by the defendants. The court held that the defendants’ deceit had been established. The judge considered the question whether a junior employee’s lack of belief in the truth of a representation was sufficient to prove a deceit, but did not need to decide the issue. In raising the question, the judge referred to the decision of the House of Lords in Manifest Shipping Co Ltd v. Uni-Polaris Shipping Co Ltd (The Star Sea),57 where the issue before the court concerned the “privity” or knowledge of an assured under a marine insurance time policy of the insured vessel’s unseaworthiness. Such knowledge was held to have been constituted by actual knowledge or “wilful blindness”, that is, a suspicion that the vessel was unseaworthy and a deliberate refusal to enquire lest the suspicion is confirmed.

5.21   This analysis is helpful in describing the second limb of sufficient knowledge outlined by Lord Herschell in that, in the case of deceit, it underlines the necessity of “a guilty state of mind” or a dishonest absence of a belief in the truth of the representation.58 That is why Lord Herschell emphasised that an honest belief in the truth of the representation is a complete defence to an action in deceit. A suspicion that the representation might be untrue and a refusal to enquire into the truth of the representation is one (if not the only)59 way in which there may be a dishonest and reckless indifference as to the truth or falsehood of the representation.60 Thus, In Blackburn, Low & Co v. Vigors,61 Lord Halsbury, LC said:


“when a man comes for an insurance upon his ship he may be expected to know both the then condition and the history of the ship he seeks to insure. If he takes means not to know, so as to be able to make contracts of insurance without the responsibility of knowledge, this is fraud.”



Further, in Petromec Inc v. Petroleo Brasiliero SA,62 Gloster, J said that the fraudulent knowledge may reside in so-called “blind eye knowledge”, described by the judge as “knowledge that the statement may not be true and a deliberate decision to fail to inform oneself”. Accordingly, if the defendant makes a representation about a fact or state of affairs of which he or she has no knowledge, this would be the equivalent of fraudulent knowledge.63

5.22   This assumed element of dishonesty is apparent from the judgment of Lindley, LJ, in Angus v. Clifford,64 where it was said that:


“the matter to be inquired into is, fraud or carelessness. If it is fraud, it is actionable, if it is not fraud, but merely carelessness—it is not. The passages about knowledge—knowingly making it, and making a statement without believing its truth, are based upon the supposition that the matter was really before the mind of the person making the statement, and, if the evidence is that he never really intended to mislead, that he did not see the effect, or dream that the effect of what he was saying could mislead, and that that particular part of what he was saying was not present to his mind at all, that I should say is proof of carelessness rather than of fraud.”



Viscount Haldane, LC appears to have underwritten this approach in Nocton v. Lord Ashburton,65 when saying that the distinction between:


“the grossly careless use of language and the reckless use... may seem to plain persons to be very fine... But the principle laid down that a mens rea is essential, in the absence of a duty to be careful, was no new one, nor is it now open to question.”



The Lord Chancellor later described Lord Herschell’s second limb as requiring recklessness “neither knowing nor caring whether it was false or true”. This requirement must be understood in the context of dishonesty, as Lords Dunedin, Shaw and Parmoor in the same case made clear.66 It may be that there has been recklessness but no fraud, which would be insufficient for the tort of deceit.67 Dishonest recklessness does not refer to mere negligence, no matter how gross or excessive.68 That is why Lord FitzGerald said in Derry v. Peek:69


“the defendant must be shewn to have been actually and fraudulently cognisant of the falsehood of his representation or to have made it fraudulently without belief that it was true.”



Bowen, LJ certainly agreed with this approach in Le Lievre v. Gould,70 by noting that


“If a man makes a wilful statement, intending it to be acted upon, and he is reckless whether it is true or false, he has a wicked mind; but his mind is wicked, not because he is negligent, but because he is dishonest in not caring about the truth of his statement... There seems to have been some sort of an idea that... whether the man had made the representation not knowing and not caring whether his statement was true or false, the expression ‘not caring’ had something to do with his not taking care. But that expression did not mean not taking care to find out whether the statement was true or false; it meant not caring in the man’s own heart and conscience whether it was true or false—and that would be wicked indifference and recklessness.”



5.23   All of these statements underline the fact that any attempt to reckon recklessness with carelessness is misconceived. The difference is that incompetence and negligence in making a statement without checking the truth of the statement is not sufficient to impose a liability in deceit.71 Of course, the want of reasonable grounds for a particular representation and the means available to the representor for checking the accuracy of the representation will be evidentially relevant in determining whether there has been dishonest recklessness in the making of the representation.72 In The Western Bank of Scotland v. Addie,73 an action arising out of fraudulent misrepresentations inducing the purchase of shares in a bank, Lord Cranworth said:


“If persons in the situation of directors of a bank make statements as to the condition of its affairs which they bona fide believe to be true, I cannot think they can be guilty of fraud, because other persons think, or the Court thinks, or your Lordships think, that there was no sufficient ground to warrant the opinion which they had formed. If a little more care and caution must have led the directors to a conclusion different from that which they put forth, this may afford strong evidence to shew that they did not really believe in the truth of what they stated, and so that they were guilty of fraud. But this would be the consequence, not of their having stated as true what they had not reasonable ground to believe to be true, but of their having stated as true what they did not believe to be true.”



The recklessness, in fact, is concerned with those cases where the fraudster does not actually have sufficient certainty to know the true state of affairs, but takes steps, or chooses not to take steps, in order to isolate his or her mind from the truth. Thus, in OBG Ltd v. Allan,74 Lord Hoffmann described it as a:


“general principle of law that a conscious decision not to inquire into the existence of a fact is in many cases treated as equivalent to knowledge of that fact”.



Present to the representor’s mind

5.24   There is a qualification to this requirement of guilty knowledge. Even if a representor knows that the representation is untrue, he or she may not yet be fraudulent and deceitful. In Derry v. Peek,75 Lord Bramwell said that the possession of such knowledge does not inevitably lead to the conclusion that the representation was fraudulently made and continued as follows:


“There is an absolute untruth, an untruth in itself, that no addition or qualification can make true; as, if a man says a thing he saw was black, when it was white, as he remembers and knows. So, as to knowing the truth. A man may know it, and yet it may not be present to his mind at the moment of speaking; or, if the fact is present to his mind, it may not occur to him to be of any use to mention it.”



5.25   In such cases, there may be no dishonesty. Mere knowledge may not be sufficient to establish fraudulent knowledge; the relevant circumstances must be present to the representor’s mind as relevant to the representation being made.76 In Armstrong v. Strain,77 Devlin, J explained that there are varying degrees of knowledge. For example, a man may be said to know a fact if he has stored it in his brain to be retrieved in case of need; and in other circumstances a man cannot be taken to know that fact unless he was fully conscious of it. The judge concluded that it is knowledge of the latter type which must be proved in an action for fraud:


“a man knows a fact only when he is fully conscious of it... conscious knowledge of falsity must always amount to wickedness and dishonesty. When Judges say, therefore, that wickedness and dishonesty must be present, they are not requiring a new ingredient for the tort of deceit so much as describing the sort of knowledge which is necessary.”



Devlin, J said that it was this conscious knowledge which was critical to the success of an action in deceit. Phrases such as a “wicked mind”, “dishonest”, “mala fides” and “mens rea” all point to this requirement.78

5.26   This qualification makes sense. Nevertheless, the House of Lords’ decision in Derry v. Peek on its facts is a curious one. It was held that although the promoters of the company knew that they had not obtained the consent of the Board of Trade to use steam power, they thought that they “practically” had such consent so that the statement in their prospectus that they had such consent was “substantially true”.79 On the House of Lords’ formulation of the tort, one might have concluded that the promoters were guilty of a deceit. Yet the House of Lords came to a different, and apparently erroneous, conclusion (unless one were to apply the meaning of falsehood with a great deal of flexibility).80 For example, in Watts v. Spence,81 the purchaser of property sued the defendant for damages under section 2(1) of the Misrepresentation Act 1967 for misrepresenting that he had the authority of his wife, who jointly owned the property, for the sale, whereas in fact he did not have her authority, but expected to obtain her authority. Although fraud was not in fact pleaded against the defendant, the court held that the ingredients of a fraudulent misrepresentation had been established, even though there was no intention to cheat or indeed to be fraudulent, with the result that the requirements of section 2(1) were satisfied.

5.27   Interestingly, it was long ago considered that the statement of the English law of deceit allowed the court flexibility in finding deceit or honesty:82


“The ease with which the Lords in Derry v. Peek softened the misstatement there involved so that in the opinions of most of them it was not false at all, is the best example of what can be done with the formula [of the tort].”



It will be suggested below that the desired flexibility is achievable with a more juristically acceptable device than merely finding that a knowingly false statement was not knowingly false.

Fraudulent Intention

5.28   The House of Lords in Derry v. Peek stated that the fraudulent intention that must be established in erecting a cause of action in deceit is that the representor intended that the representee “shall be led to act upon it as if it were the truth”. In Arnison v. Smith,83 Lord Halsbury, LC equated this intention that the representation be relied upon with an intention to deceive.84 Establishing such a fraudulent intention requires proof of dishonesty.85

5.29   These statements mask a number of discrete issues concerning the representor’s intention: Of what relevance is the representor’s motive in uttering the lie? Can some misrepresentations be excused by reference to the claimant’s positive motives, as opposed to the absence of the baser motive to injure or to profit from the lie? Is the intention one that the representee must merely rely on it? Or must it have been intended that the representee would rely on it in a particular manner? Must the representor have intended the representation to have been understood by the representee in the sense that the representor intended? Must the representor’s intention be directed to the claimant or is it sufficient that the representor intended the representation to be relied upon by anyone?

5.30   Before considering these questions, it is worth repeating that a fraudulent intention, namely an intention that the representation be relied upon, is an essential feature of the tort of deceit. It is the linchpin between the representor’s lie and the representee’s induced conduct. Without it, all writers of fiction, speakers of sarcasm and stage magicians would be exposed to claims for deceit. It is, therefore, essential that any finding of fraud should consider whether a fraudulent intention is a separate and critical element of any claim made against the representor.86 In Nocton v. Lord Ashburton,87 Viscount Haldane, LC said:


“It must now be taken to be settled that nothing short of proof of a fraudulent intention in the strict sense will suffice for an action of deceit. This is so whether a Court of Law or a Court of Equity, in the exercise of concurrent jurisdiction, is dealing with the claim, and in this strict sense it was quite natural that Lord Bramwell and Lord Herschell should say that there was no such thing as legal as distinguished from moral fraud.”



5.31   The recent suggestion that a fraudulent intention should be presumed is inconsistent with the requirement that the claimant prove the fraudulent aspects of a deceit, namely the fraudulent knowledge and the fraudulent intention, to a higher standard.88

There should be clear proof of the representor’s guilty state of mind. This mens rea necessarily means that the intention should have been subjectively held by the representor. Although practically such an intention must be objectively established, it is unlikely that the communication of the representation must carry with it an express or inferred reference to this intention.89

Motive

5.32   The classic statement of the tort of deceit includes the truism that the motive behind making a representation known to be untrue is irrelevant to the cause of action itself, although motive will be an evidentiary consideration in determining whether the defendant possessed the fraudulent state of mind,90 namely the requisite knowledge91 or intention.92 It does not matter, therefore, that the representor did not intend to benefit from the falsehood or did not intend to injure the representee.93 Nor, indeed, if the representor acted or spoke out of the noblest of motives, “mere kindness”,94 or a “foolish optimism”.95 In Smith v. Chadwick,96 Lord Blackburn said that:


“The defendants might honestly believe that the shares were a capital investment, and that they were doing the plaintiff a kindness by tricking him into buying them. I do not say this is proved, but if it were, if they did trick him into doing so, they are civilly responsible as for a deceit.”



Similarly, the knowledge that damage will probably result from the misrepresentation is itself not an ingredient in the action for deceit,97 although it is arguable that such knowledge might lead to an inference of a fraudulent intention.98

5.33   The irrelevance of motive has been re-affirmed continuously since 1889 as a commonplace of the law of deceit.99 This is where morality and the law part company.100 This is an odd state of affairs for a tort whose existence rested upon moral and social duties of honesty. In Bradford Third Equitable Benefit Building Society v. Borders,101 Lord Wright said that:


“Fraud involves deliberate intent, which is called mens rea. Nothing short of the wicked or guilty mind will serve.”



The possession of knowledge that a statement is untrue and the intention that it be acted upon were held in Derry v. Peek not to have given rise to a liability in deceit on the facts of that case, even though the promoters of the company knew that their prospectus contained a statement which was literally untrue and even though the prospectus was issued to procure the public’s subscriptions. In Bradford v. Borders, Lord Wright relied on the facts of Derry v. Peek as an instance of the representor being “innocent of any intention to deceive”.102 How does one reconcile the holding in Derry v. Peek with the clinical statement of the ingredients of the tort of deceit, a recipe which entirely eschews the notion of a dishonest intention?

5.34   The question is whether there is any room at all for a representor’s motive to exercise a greater influence on the tort of deceit. Moral fraud was described in the eighteenth century as “crafty villainy, or grossness of deceit”.103 At that time, an action in deceit was dependent on proving a deliberate falsehood with a guilty motive. In Pasley v. Freeman,104 Buller, J said that there could be no action taken against a person for:


“telling a bare naked lie; but that I define to be, saying a thing which is false, knowing or not knowing it to be so, and without any desiring to injure, cheat or deceive, another person. Every deceit comprehends a lie; but a deceit is more than a lie on account of the view with which it is practised, it’s being coupled with some dealing, and the injury which it is calculated to occasion, and does occasion to another person.”105



In the same case, Ashhurst, J considered motive to be important to the action, but with a twist. The judge did not consider that there had to be a motive to benefit or gain an advantage from the lie; indeed, the judge described the absence of any such acquisitive motive as demonstrating that “the malice is more diabolical”. Instead, there had to be an intention to injure, concluding that:


“Any lie accompanied with [an intention to deceive and defraud] I should clearly hold to be the subject of an action: but not a mere lie thrown out at random without any intention of hurting any body.”



5.35   Lord Kenyon, CJ also gave judgment in Pasley v. Freeman which served as the foundation for the action in deceit until the prospectus cases of the 1850s–1880s, culminating in Derry v. Peek.106 The Lord Chief Justice later expressed his views on the tort in Haycraft v. Creasy,107 explaining that the gist of the action lies in the defendant “asserting positively his knowledge of that which he did not know”. The Lord Chief Justice, dissenting, said that there was no need to demonstrate a “criminal intent” or, adopting one of Lord Bacon’s maxims, the mens rea, because in the civil action “the intent was immaterial if the act done were injurious to another”. This statement that the mens rea is not essential to the cause of action is plainly at odds with later judicial expositions, particularly that of Viscount Haldane, LC and Lord Wright, of the necessity of there being a mens rea in the tort of deceit. Indeed, in Haycraft v. Creasy, the other judges emphasised the need for an intention to deceive. Lawrence, J referring to Pasley v. Freeman went further and repeated the requirement of the defendant having been guilty of a “malicious intention that another should be injured”.

5.36   Earlier suggestions of an intention directed to gain for the representor or injury to the representee did not persuade Tindal, CJ in Foster v. Charles,108 who held that the action in deceit may be pursued without proof of a corrupt motive, but also said that:


“The law will infer an improper motive if what the defendant says is false within his own knowledge, and is the occasion of damage to the plaintiff.”



5.37   Tindal, CJ also said that it would be “dangerous” if the representor were not held responsible for a knowing falsehood from which injury ensues. In the same case, Park, J appeared to agree, merely quoting the decision of the court in Tapp v. Lee.109 In that case, however, Lord Alvanley, CJ said that the defendant who gave a false reference of character of one Brunell to a tradesman should not be liable unless the jury was satisfied that the defendant knew that the representation was false and “intended thereby to obtain credit for Brunell”. Chambre, J, whose judgment found favour with Park, J, said that a man should not be free from liability if he “draws another into a snare”. Upon a new trial of the action in Foster v. Charles, Tindal, CJ and Park, J repeated their earlier opinions that a defendant will be liable for deceit even though the fraud was not “actuated by the baser motive of obtaining an advantage for himself”,110 and that a defendant will be liable for a deliberate falsehood whatever the motive. Lord Tenterden, CJ expressed a similar view in Polhill v. Walter,111 holding that an action in deceit may lie without evidence of “a corrupt motive of gain to the defendant, or a wicked motive of injury to the plaintiff”. Lord Campbell endorsed this description of the tort in Wilde v. Gibson.112

5.38   In Attwood v. Small,113 Lord Brougham’s judgment has much in it which may well be worth mining. His Lordship laid down the familiar ingredients of the tort of deceit where a contract results, namely a false representation which the defendant knew to be false and which gave rise to the contract. In such cases, said the judge, “unless there is more than that in the case”, an action for damages in deceit should be allowed. The judge further sought to hold the defendant free from liability where his fraudulent conduct was merely “trying to overreach his adversary”— “mere misconduct and falsehood” are not sufficient to ground the action unless “dedit locum contractui”, that is, unless the contract results therefrom. Similarly, in Moens v. Heyworth,114 Parke B, who championed the requirement of “moral fraud” as constituting the deceit, stated that such fraud was to be distinguished from “legal fraud”, as the latter was “without any private view of benefit to the party making” the representation, suggesting that motive was important. In Thom v. Bigland,115 Parke, B said that the action in deceit requires both fraudulent knowledge and a fraudulent intention to induce another to act on the misrepresentation “and to alter his position to his damage”.

5.39   Tellingly, in Way v. Hearn,116 the plaintiff accepted a bill for £110 drawn by Read and obtained an indemnity for half from the defendant, who had requested the plaintiff to incur this liability. The plaintiff asked an accountant to prepare a balance sheet in respect of Read’s affairs, which omitted, at the plaintiff’s suggestion, a debt owed to him in the sum of £2,000, because he did not want his wife to find out that he had lent such a large sum to a friend. The defendant alleged that his agreement to provide an indemnity had been induced by the fraudulently prepared balance sheet. The court approached the state of the balance sheet as one of concealment, rather than misrepresentation (which the jury had negated). The jury found that there was no fraud. On appeal, the court held that the jury’s finding was determinative and that, in any event, the defendant had not been induced by the balance sheet. Erle, CJ placed importance on the plaintiff’s motive in holding that there was no “active fraud” and “no intention on the part of Way to overreach Hearn”. Following this line, Williams, J said that assuming that the balance sheet was deceitful, “it was not a fraud committed with a view to this transaction”, however wrong the plaintiff’s conduct had been.

5.40   In a similar vein, in The Glamorganshire Iron and Coal Company v. Irvine,117 Willes, J, in summing up to the jury, said that it was a fraud to make a knowingly false statement “dishonestly for the purpose of gain”. Further, in Smallcombe’s Case,118 in dealing with an allegation of the fraudulent suppression of truth by one shareholder in relation to a false entry made in the company’s books by the directors, Lord Romilly, MR held that any suggestion by the other shareholders that the directors, who had no sinister object or motive, who did not gain anything by the non-disclosure, and who sincerely believed that they were acting for the benefit of the shareholders, were guilty of fraud, would “confound moral principles”.

5.41   These comments suggest—and it really cannot be put higher—that there may have been some scope for the defendant being held not liable even if the ingredients of the action are proved and that it may be that deceit leading to a contract should be dealt with differently from other types of deceit.

5.42   Such an inference is difficult to sustain against numerous other authorities which emphasise the irrelevance of the motive to the cause of action in deceit. In Crawshay v. Thompson,119 the court held that there had to be a fraudulent intention or an intention to deceive to nourish the action in deceit, but made it clear that the underlying motive for the lie was not relevant to the success of the action. Relying on Polhill v. Walter, Maule, J (presumably recalling the words of Tindal, CJ in Foster v. Charles) reconciled the earlier statements on motive and the essence of the action lying in a knowingly false statement by holding that if “a wrong be done by a false representation of a party who knows such representation to be false, the law will infer an intention to injure”. It may be there has been some confusion on the matter because of the judges taking moral exception in the event that there is a dishonest profit motive, rather than a mere lie. In Barley v. Walford,120 the defendant led the plaintiff, who had manufactured handkerchiefs with an ornamental pattern, to believe the untrue representation that the design had been registered and that the plaintiff would face litigation, which induced the plaintiff to incur expense in investigating the allegation and to desist from producing the handkerchiefs, allowing the defendant to exploit the design. Lord Denman, CJ said that there was to be a legal responsibility in an action on the case, if the defendant was obliged to state the truth, but did not; but the Lord Chief Justice added that there was more of a “grievance” if the defendant made the misrepresentation “with a view to some unfair advantage to himself”; and found that in that case the defendant had “uttered knowingly a deliberate falsehood... with a view to his own lucre”.

5.43   The irrelevance of motive to the fraudster’s misrepresentation is now one of the self-evident truths of the common law. That, however, was not always the case. Even today, there are those who think that a deceit worthy of the name deserves a heightened degree of bad faith.121 It is worth noting three parallel developments in the law which throw this state of the law in relief. First, in the context of insurance contracts, the consequences of making of a fraudulent claim is an issue presently exercising the courts and, as a result, currently left in a highly uncertain state. One of the questions which is subsumed within this debate is what is meant by a “fraudulent claim”. The law governing fraudulent insurance claims is unique to insurance contracts in that the insurance industry is particularly exposed to such fraud and because a fraudulent claim might not give rise to an independent remedy in deceit. For example, it has been held that there is no requirement that the insurer be induced by a fraudulent claim; the mere making of the claim on a fraudulent basis is sufficient to attract a remedy, whatever that remedy might be. In this context, there is support for the view that fraud means something more than a deliberate falsehood as the House of Lords held in Lek v. Mathews suggesting—not necessarily holding—that the purpose of the fraud was “to succeed in the claim”.122 Further, in Wisenthal v. World Auxiliary Insurance Corporation Ltd,123 Roche, J said that:


“Fraud... was not mere lying. It was seeking to obtain an advantage, generally monetary, or to put someone else at a disadvantage by lies and deceit.”



5.44   Secondly, the recently enacted Fraud Act 2006 provides for criminal liability for deceit, as an analogue to the civil law. An offence under the 2006 Act is dependent on the representor intending “to make a gain for himself or another” or “to cause loss to another or to expose another to a risk of loss”.124 The Act defines gains and losses in the context of things of value, such as money, property and choses in action.125 It may be, however, that the criminal offence requires a greater degree of moral blameworthiness than the civil offence of deceit.

5.45   Thirdly, in Magill v. Magill,126 a case concerned with so-called “paternity fraud”, the High Court of Australia considered the irrelevance of motive, which at least some members of the court appeared to limit to the commercial context. As regards a fraudulent misrepresentation uttered in a marital or sexual relationship, Gummow, Kirby and Crennan, JJ said:


“it is appropriate to consider the possibility of more comprehensive evidence of the wife’s intention than was provided. A person in the position of the wife in the present case may be impelled by a congery of motives. An important consideration at the time of completing the birth notification forms (or remaining silent about an extra-marital sexual relationship) may be the welfare and status of any new child and the continuing welfare of any other children of the marriage. Another consideration may be a desire to avoid an irretrievable breakdown of the marriage. A further consideration may be the avoidance of grief and distress, to the husband and to others such as grandparents, and avoiding the wife’s own humiliation. These considerations are not raised so as to introduce considerations of moral blame or judgment concerning the conduct of such a person, but to show that the imposition of a justly imputed intention to mislead or induce which may be as straightforward as “the state of [a man’s] digestion” in a commercial setting, is likely to prove far more problematic in circumstances such as those here, where a representation (or a silence) is but one act (or omission) in a voluntary complex and private relationship of trust and confidence.”



The justices then proceeded to hold that private matters of adult sexual conduct are not amenable to the tort of deceit because there is no requisite intention that the representation should give rise to legal consequences. Before arriving at this conclusion, the supporting reasoning eloquently explained the importance of assessing the morality of the motives behind the misrepresentation. There is no reason why each of the suggested motives should not be echoed in a commercial context as much as a purely domestic context, given that mercantile agreements give rise to a “voluntary complex and private relationship of trust and confidence”.

5.46   Against these considerations is the fact that some misrepresentations may entirely distort the representee’s reasons for embarking on the induced course of conduct and that the damage sustained thereby was a likely or foreseeable outcome, rendering any honourable motive irrelevant.

Intended manner of reliance

5.47   The contours of deceit have been engraved ever since the House of Lords, in Peek v. Gurney,127 gave its imprimatur to the irrelevance of motive to the tort of deceit and to establishing that the relevant intention of the fraudster must be that the claimant will rely on the false statement as true. In doing so, however, Lord Cairns explained what he understood by the relevant fraudulent intention. His Lordship followed the decision of the Vice-Chancellor in Barry v. Croskey,128 in which the relevant intention giving rise to the tort was that the false representation would be acted upon, whether by the representee or a third party, in the manner which causes the claimant’s loss. In placing these refinements on the tort, the Vice-Chancellor observed that although the tort rested on moral foundations, that influence would not be taken to its extreme:


“If it be asked to what extent a man ought morally to be responsible for the consequences of a false representation made by him, the answer of course is that morally he ought to be—as doubtless he is—responsible for all, even its remotest, consequences to the end of time. But, in administering justice, the remote consequences, for which morally a man is responsible, cannot be taken as the measure of his responsibility.”



Notwithstanding, these refinements, particularly as to the intended manner of reliance, have been doubted. The question is to what extent the moral offence, if there be one, should be reflected in legal responsibility.

5.48   The limitation in respect of representations made to third parties clearly should find its echo in a requirement of directedness where the representation is aimed at the claimant in the sense that the representation should have been intended to be relied on in a particular way by or to the prejudice of the claimant or a class of persons which includes the claimant.129

5.49   This view was adopted by Viscount Maugham in Bradford Third Equitable Benefit Building Society v. Borders,130 who said that the representation must have been made with the intention that it should be acted upon by the claimant or by a class of persons of which the claimant is a member “in the manner which resulted in damage to him”. This comes close, but does not quite amount, to holding that there must be an intention to injure. In any event, in the next sentence Viscount Maugham states that “it is immaterial that there was no intention to cheat or injure the person to whom the false statement was made”. Indeed, any suggestion that Lord Maugham required the guilty intention precisely to anticipate the conduct actually induced was disavowed by the Court of Appeal in Goose v. Wilson Sandford & Co,131 where there had been a finding that the defendant accountant who had falsely represented to the claimant that semi-precious stones which were to be used by the accountant’s client to secure a loan for the benefit of the claimant and the client, had no intention that it be relied upon by the claimant for any purpose. The court nevertheless left open the possibility that Lord Maugham’s targeted intention was one which must be established in the case where the representation was made to someone other than the claimant. In such cases, however, the representation must still have been intended to be communicated to the claimant or relied on by the third party to the claimant’s detriment.

5.50   Thus, it appears that the cause of action in deceit is made out, when the representor entertains an intention that the representation be relied on, provided that the intention is sufficiently directed towards the claimant, whether directly or indirectly through a third party.132 That intention, however, is not one which requires anything more than an intention that the representation be relied upon.

5.51   Yet it seems to confound one’s instinctive restraint to allow an action in deceit against all manner of reliance by the claimant upon the defendant’s misrepresentation. If the defendant informed the claimant, during negotiations for the sale of a race-horse, that the horse was very likely to win its next race, where the defendant had no such belief and intended the claimant to rely on the representation in order to purchase the horse, it seems to demand too much of the cause of action to allow the claimant a right to claim damages if the claimant did not purchase the horse, as the defendant intended, but merely placed and lost a bet on the horse to win its next race. It is this type of consideration which perhaps explains the court’s remarks during argument in Gerhard v. Bates,133 a case concerning a fraudulent prospectus to raise capital in respect of Spanish mines, where Coleridge, J asked whether the representor would be liable in deceit where he publishes a false account of the mines, inducing the representee to travel to the mines (as opposed to purchasing the shares); the plaintiff’s counsel replied “Not unless it were shewn that the misrepresentation was fraudulently intended to produce the injurious result, and produced it in fact”. Similarly, in response to the defendant’s counsel argument concerning a lecturer’s liability to all who heard him for any untruth he spoke, Lord Campbell, CJ said that an action would lie if the representation were made “Fraudulently, and with the intent to produce the evil”. In this case, the court relied on the decision in Langridge v. Levy,134 where Parke, B said that there was liability for a fraud where there had been damage which was “the result of that fraud . . . one contemplated by the defendant at the time as one of its results”.135 Although the court left open the question whether the defendant would have been liable to a person who was not within his contemplation at the time of the representation, there was no suggestion that the damage should not fall within the defendant’s contemplation or intention.

5.52   The requirement of a focused intention was put with more certainty in Kitcher v. Fordham,136 where Sellers, J applied the law as set out in the then current edition of Halsbury’s Laws of England, namely that the defendant must have intended to induce the representee to act upon the misrepresentation in a particular manner, but that the relevant intention would be presumed where the defendant should have foreseen that the representation would necessarily or probably in the ordinary course of events, or in the special circumstances of the case, produce the kind of effect on the representee’s mind which it in fact produced.

5.53   Such a presumption is necessary to accommodate cases like Wilkinson v. Downton,137 where the defendant perpetrated a practical joke on the plaintiff by falsely and intentionally informing the plaintiff that her husband had been seriously injured. The court found that there was no intention to cause harm to the plaintiff or any motive of spite. Nevertheless, the court held that the defendant was liable in deceit. While there could have been no suggestion in this case that the defendant intended the plaintiff to rely on the representation beyond satisfying the defendant’s warped sense of humour, given that the injury to the plaintiff (a wasted train fare and nervous shock) were the necessary or probable result of the misrepresentation, holding the defendant responsible for the deceitful trick is justified, at least in the special circumstances of the case.

5.54   When it comes to misrepresentations inducing the conclusion of a contract, it might be readily held that the representor will be responsible for the deceit not if the representation were intended by him or her to be relied upon, but if the representor’s intention were that the representation would induce the making of the contract in question. If therefore the representor made the misrepresentation with a view to drawing the representee into a contract and if the representee relied on the representation in contracting with a third party (behind the representor’s back), it would seem silly to hold the representor liable in such circumstances. Accordingly, it can be said that the representor must have intended the representee to rely on the representation for the purposes of deciding whether to contract with the representor. It should not make any difference if the representee does not contract on precisely the same terms as the representor intended, provided that the end result sought by the representor, namely a contract between them, was procured. In Lonrho v. Fayed (No 2),138 Millett, J said that:


“Inducement has two aspects. The representation must be made both with the intention and with the result of inducing the representee to enter into the contract. Neither is sufficient without the other. Both must be alleged and proved.”



5.55   Fraudulent intention is an essential element of the cause of action in deceit: its essence resides not merely in the telling of a lie, but also that the lie is told with a wicked intention. We know that the intention is not necessarily concerned with injury to others or benefiting the representor. We know further that the representation must be targeted or directed towards the claimant. According to Lord Maugham, the representor must have intended that the representee’s resulting behaviour should belong to the class of conduct which the representor had anticipated. This is a sensible refinement of the tort; otherwise, lies told in jest with an intention that it be relied on for a limited time would be actionable if relied upon in a manner which was entirely unforeseen.139 The suggestion in Chitty on Contracts that the requirement of intention is one to be disregarded in effect if fraudulent knowledge is established and perhaps if the representee’s reliance is foreseeable or obvious, seems to take the matter too far.140 Cartwright puts the matter more harmoniously: “it must have been the representor’s intention that his statement would cause an act of reliance of the kind which the representee has established”.141

5.56   It is important to the cause of action that the fraudulent intention is directed towards the claimant, whether directly or indirectly, and that the consequent inducement is of the type or kind intended by the defendant, although it should be presumed that the defendant has the relevant intention if the manner in which the claimant was in fact induced by the misrepresentation was the necessary or probable result of the misrepresentation.

A defence based on justification?

5.57   Not all lies are damaging. No matter how outrageous the abuse of the truth and how selfish or cynical the liar’s intention, without damage done to the innocent, there is no cause of action residing in the law.142 What if, however, the lie is told for a beneficent purpose, whether the intention is to avoid harming the claimant or a third party or conferring an advantage on the person being misled? If the tort has evolved from “universal obligations of honesty” and has been erected upon a foundation of morality, forgivable lies or lies said with moral justification should not in principle be answerable in deceit. A balanced consideration of the representor’s motives, the damage caused to the representee, and the foreseeability of that damage, may allow for some flexibility in the law of deceit by way of a defence based on justification.

5.58   The decision of the Privy Council (on appeal from the Supreme Court for China), in Tackey v. McBain,143 is a curious one insofar as it concerns the representor’s supposedly fraudulent intention, but nevertheless remains in touch with commercial morality. In that case, the defendant was a director of an oil company based in Shanghai. The defendant was informed by his correspondents in Sumatra that a particular well there was producing large amounts of oil. The information was at that time confidential. The defendant placed an order through his stockbroker for shares in the oil company. Later, the chairman of the Shanghai Stock Exchange visited the defendant at his office to find out what was the cause of the increase in the oil company’s share price and whether there was any news from Sumatra. Having been plied with a number of questions, the defendant not wishing to divulge the company’s confidential information falsely stated that he had had no information from Sumatra. The plaintiff—to whom the statement was not made directly—relied on this statement in selling his shares in the company. In an action in deceit, Lord Macnaghten, speaking for the Committee, stated that the defendant “as perhaps better men have done in the stress of similar circumstances... took refuge in a false statement”. The Privy Council in determining whether the defendant had uttered the falsehood with “the fraudulent intention of depressing the shares . . . for his own advantage”, said that:


“all the circumstances of the case, including of course the position in which [the chairman of the stock exchange] had placed him, and the difficulty of escaping from [the chairman’s] pertinacity, must be taken into consideration.”



5.59   The plaintiff’s appeal against the dismissal of the action was itself dismissed by the Judicial Committee, holding that the jury’s verdict that the defendant did not entertain a fraudulent intention followed a proper instruction by the Chief Justice of the Supreme Court. The court clearly had sympathy for the position of the defendant and was not of the view that the defendant’s intention extended to manipulating the share price. Although the defendant’s conduct fell within the definition of a deceit set by the House of Lords in Derry v. Peek, the nature of the defendant’s intention was considered to be the ground of distinction. The court appears to have been concerned with the overall circumstances in which the defendant found himself and his reasons for saying what he did, and not about the fact that the representation had not been addressed to the plaintiff.

5.60   This decision throws light on the possibility that the searing brand of fraud might be denied if the representation were justified.144 Such justification, like the origins of the duty of honesty, should lie in the morality of the lie. Some would say that the lie itself is immoral and should not be told, whatever the circumstances, whatever the representor’s intentions, and whatever the effects of the lie.145 Given that a deceit under English law is actionable only upon the occasioning of damage, as “damage is the gist of the action in fraud”,146 it would seem to follow that the law’s objective is not to punish the lie itself. Such a conclusion, however, is to confuse the claim for damages—which is dependent on the suffering of damage—and the right to complain about the misrepresentation, which is complete upon the inducement. Nevertheless, these two aspects of the lie, the intention to deceive and foreseeable damage resulting, indicate the principal ethical concerns about lying.147 What constitutes such justification depends upon what would appeal to a reasonable person in the position of the representor as justified. The reasonable person must partake in that sentiment which is:148


“so universal and comprehensive as to extend to all Mankind, and render the Actions and Conduct, even of Persons the most remote, an Object of Censure or Applause, according as they agree or disagree with that Rule of Right, which is established.”



5.61   A comparison with the economic torts is of some assistance in determining the possibility of a defence of justification, even though it might be of limited application. Moral reasons for otherwise tortious conduct are of relevance in considering the defence of justification.149 Of course, for such torts (such as unlawful interference and conspiracy), there may well be a requirement of an intention to injure.150 In The Mogul Steamship Company Ltd v. McGregor, Low & Co,151 a decision handed down 12 days after Derry v. Peek, Bowen, LJ said that:


“intentionally to do that which is calculated in the ordinary course of events to damage, and which does, in fact, damage another in that other person’s property or trade, is actionable if done without just cause or excuse. Such intentional action when done without just cause or excuse is what the law calls a malicious wrong. The acts of the defendants which are complained of here were intentional, and were also calculated, no doubt, to do the plaintiffs damage in their trade. But in order to see whether they were wrongful we have still to discuss the question whether they were done without any just cause or excuse.”



It is fair to point out, however, that later in his judgment, Bowen, LJ added:


“No man, whether trader or not, can, however, justify damaging another in his commercial business by fraud or misrepresentation.”



5.62   Nevertheless, the question of justification is one which should be considered. The scope of the defence of justification in the realm of economic torts is not clear, but might exist by reference to considerations of general notions of avoiding injury or harm to oneself or, as is more likely, others or of seeking to create a benefit which overrides any correlative harm.152 Such general notions might find their particular imprint in the health and safety of others, the promotion of the public interest, the preservation of one’s privacy, the protection of confidential information, or the protection of welfare and livelihood of others.153 Indeed, there may be occasions where the type of lie is seen as justified or at least morally excusable, given its context, irrespective of the representor’s intention (for example, a lie to another about his or her appearance). It seems plain that the moral reasons for the otherwise tortious conduct are of relevance in considering the defence of justification.154

5.63   The difference between deceit and some of the other economic torts is that, as regards the latter, without the mental element of intention (particularly an intention to injure) the conduct itself may not be wrongful or actionable. Lord Nicholls however said, in OBG Ltd v. Allan,155 that:


“Lesser states of mind do not suffice. A high degree of blameworthiness is called for, because intention serves as the factor which justifies imposing liability on the defendant for loss caused by a wrong otherwise not actionable by the claimant against the defendant.”



That is not the case in respect of deceit, given that any misrepresentation, whether fraudulent or not, will be the occasion for a range of legal or equitable remedies. A defence of justification to an action in deceit would be useful if the relevant fraudulent intention was an intention that the false representation be relied upon. If, contrary to the line of authorities considered above, the relevant intention was an intention to injure, there would be less need (or possibly, no place)156 for a defence of justification. Indeed, the possibility of a defence of justification applicable to an action in deceit appears to be consistent with the decision in Tackey v. McBain and to have been in the mind of Lord Brougham in Attwood v. Small,157 in saying that if the ingredients of the tort of deceit are established, the claimant will have the right to claim damages at law “unless there is more than that in the case”.

5.64   Nevertheless, in Standard Chartered Bank v. Pakistan National Shipping Corp (No 2), the Court of Appeal disdained the suggestion that any feelings of justification by the representor should be taken into account as a defence to the action for deceit.158 It is intriguing, and it is submitted a constructive move forwards that in OBG Ltd v. Allan,159 in discussing the scope of two economic torts, albeit eschewing a unified theory, Lord Nicholls said “without elaboration” that “a defence of justification may be available to a defendant in inducement tort cases”. Deceit is an “inducement tort” case, whose moral basis is consistent with the availability of a defence of justification.

Reconsideration of the fraudulent intention

5.65   In answer to the questions raised at the beginning of this section, the importance of intention to the action in deceit should not be understated. If a person writes a work of fiction, knowing that the story which is told is false, that person should not be held to be a deceiver, because he or she does not intend the story’s words to be relied on at all. That much should be beyond dispute. The impugned intention, however, should be one which has a quality of directedness. That is, the misrepresentation should be focused on the claimant, directly or through a third party, and it should be relied on by the claimant broadly in the manner the defendant intended. If a defendant intended the claimant to rely on the misrepresentation as true in order to induce the claimant to contract with the defendant, that should be sufficient (and necessary), but it need not follow that the claimant was induced precisely in the manner in which the defendant intended (for example, the claimant might have attributed an entirely different significance to the representation than that which the defendant had anticipated). For example, if the fraudster uttered the lie to induce the claimant to contract with the fraudster, the fraudster would not escape liability if the claimant contracted on terms different from those which were hoped for by the defendant. The position should be different if the claimant contracted with someone else altogether.

5.66   The existence of this intention, however, does not always make the representor a fraudster in the moral sense of the term. Fraudulent knowledge and fraudulent intention might combine for the best of motives. In such cases, although they are probably few, the representor should have recourse to a defence of justification to excuse an otherwise actionable deceit.

5.67   If a choice had to be made between a defence of justification or refining the requirement of a fraudulent intention to one that the representor benefit from the representation or that another should be injured by the representation,160 in many cases the two refinements to the tort of deceit will produce the same result. Nevertheless, a defence of justification should be preferred. This is so, because if a baser intention were required as an essential ingredient of the tort, there may yet be cases where the representee would be without a remedy in cases of a knowing misrepresentation which were known to be untrue. For example, if a representor intended a knowingly false representation to be relied upon, but did not have an intention to derive an advantage for him- or herself and did not intend to injure the representee or another person; and if the representor did not have a duty of care towards the representee and if no contract resulted, the current state of the law is such that the representee would have no legal recourse if the representee sustained very substantial loss or damage by relying on the representation. That would be an indefensible gap in the law. Further, there may be occasions where moral judgement will be influenced by the effects of the lie so that to deprive a known untruth as a deceit, where there is no intention to harm or to benefit oneself, but which still causes substantial and grievous damage to the representee, may be asking too much of morality. A defence of justification, through its flexibility, avoids such pitfalls and at the same time gives shape to underlying concerns that a lie might be told to a good end and should not attract legal liability, such as in Tackey v. McBain, being out of step with the moral convictions of a society which imposes a liability on those guilty of deceit.

Dishonesty as an ingredient of the tort

5.68   As an alternative approach to a defence based on justification, another way of restraining the tort of deceit is to focus on the fact that the tort was designed to respond to dishonesty and therefore to hold a representor liable in deceit only if the representor acted dishonestly.161

5.69   It might sound surprising that such a suggestion need be made, given that fraud and dishonesty are often regarded as synonymous,162 and because it is generally assumed that a defendant who is not dishonest will not be held responsible in deceit. Traditionally, however, dishonesty is not enumerated as a separate or specific requirement of the cause of action.163 Indeed, the element of dishonesty is regularly aligned merely with the representor’s knowledge that the relevant representation is untrue.164 Thus, in Armstrong v. Strain,165 Devlin, J held that:


“. . . conscious knowledge of falsity must always amount to wickedness and dishonesty. When Judges say, therefore, that wickedness and dishonesty must be present, they are not requiring a new ingredient for the tort of deceit so much as describing the sort of knowledge which is necessary”.



5.70   In truth, however, for an action in deceit to be successful, dishonesty must be established both as regards the representor’s knowledge and intention. Thus, in Nocton v. Lord Ashburton,166 Lord Dunedin said that:


“The fraud proved must be actual fraud, a mens rea, an intention to deceive.”



5.71   Adopting this dictum, in Armitage v. Nurse,167 Millett, LJ held that:


“Derry v. Peek established that nothing short of a fraudulent intention in the strict sense will suffice for a case of deceit or fraud properly so called. It requires proof of dishonesty. Nothing less will do.”



5.72   It may be that these comments are no more than rephrasings of locating the element of dishonesty in knowledge of the falsity of the representation and the intention that the representation be relied upon. In order to be an additional requirement to be satisfied to establish a deceit, the dishonesty must have a more robust meaning than this narrow sense. It is in accord with the rationale of the tort to require that a liability based on deceit be radically dependent on a finding of dishonesty. The action in deceit has always been associated with dishonesty,168 although not all dishonest conduct will result in legal liability.169 Indeed, it has been said that a finding of honesty will be a defence to the action.170

5.73   The difficulty lies in defining what dishonesty in the wider sense may mean. Dishonesty may be found in the purely subjective intentions of the defendant, consistent with the personal nature of moral obligation. Alternatively, an entirely objective approach may be employed to detect whether the defendant’s conduct was dishonest according to community standards. A third option would be to combine the subjective and objective approaches to require subjective dishonesty based on the objective standards of the community. In respect of the equitable wrong of dishonest assistance, in Twinsectra Ltd v. Yardley,171 Lord Hoffmann described dishonesty as requiring:


“a dishonest state of mind, that is to say, consciousness that one is transgressing ordinary standards of honest behaviour”.



5.74   In the same case, Lord Hutton similarly explained the notion of dishonesty:


“there is a standard which combines an objective test and a subjective test, and which requires that before there can be a finding of dishonesty it must be established that the defendant’s conduct was dishonest by the ordinary standards of reasonable and honest people and that he himself realised that by those standards his conduct was dishonest the defendant must himself appreciate that what he was doing was dishonest by the standards of honest and reasonable men”.



5.75   This easily stated test, however, was rendered a little more difficult by the subsequent decision of Barlow Clowes International Ltd (in liq) v. Eurotrust International Ltd,172 where the Privy Council explained the House of Lords decision as not requiring the defendant to be aware of the community standards of honesty,


“only that his knowledge of the transaction had to be such as to render his participation contrary to normally acceptable standards of honest conduct. It did not require that he should have had reflections about what those normally acceptable standards were. Similarly in the speech of Lord Hoffmann, the statement... that a dishonest state of mind meant ‘consciousness that one is transgressing ordinary standards of honest behaviour’ was in their Lordships’ view intended to require consciousness of those elements of the transaction which make participation transgress ordinary standards of honest behaviour. It did not also require him to have thought about what those standards were”.



5.76   Accordingly, this notion of dishonesty would require, in order to establish a liability in deceit, the defendant’s knowledge of the elements of the deceit and those elements would have to be contrary to social or community norms. If the House of Lords decision were taken at face value, without the guidance offered by the Privy Council, there would have been a sufficiently rigorous test of dishonesty. The Privy Council’s formulation, however, would add nothing to the traditional recitation of the elements of an actionable deceit.

5.77   It is suggested, therefore, that in order to be actionable, the fraudulent misrepresentation must be made dishonestly by the representor in the Twinsectra (non-Barlow Clowes) sense, that is in the knowledge that what the representor is doing is contrary to community standards of morality, probity or honesty. This requirement of dishonesty need not take the place of a defence based on justification; the additional ingredient of dishonesty and the defence of justification can both play a part in the formulation of the tort. In many instances, both concepts will be mirror reflections. Both depend on subjective considerations concerning the representor’s reasons for the misrepresentation and judging whether there has been a contravention of community notions of honesty or morality. A morally justified lie is generally one in which dishonesty plays no central part; a lie spoken without dishonesty is one which is morally justified or, at worst, morally neutral. Nonetheless, there may be occasions where the presence of both elements of the tort will be significant. The advantage of a defence of justification is that it is not limited to considering issues of honesty as appreciated by the representor or as perceived by society. In assessing whether there is a defence to the claim for deceit on the grounds of justification, any exculpatory matter may be examined. Nevertheless, there will be occasions where a lie could not be described as justified and yet remain a lie honestly made. In such cases, the representor’s dishonesty should be regarded as determinative of his or her legal liability.
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Chapter 6

Third Parties

Introduction

6.1   The tort of deceit ordinarily contemplates that the misrepresentation will have been made by the claimant to the defendant. It is, however, possible that the representation is made through third parties. The representation may have been made by a third party to the claimant in such circumstances as to render the defendant liable for deceit. The representation may have been made by the defendant to a third party and thereby induced the claimant to act to his or her detriment in circumstances where the defendant is liable to the claimant. It may be, as is often the case in commercial transactions, that third parties, that is, persons other than the claimant or the defendant, have made and received the representation.

6.2   In such cases, there may yet be an actionable deceit. The fact that the representation is channelled through third parties is no bar to liability. Indeed, in some circumstances, the third parties may themselves be liable for the deceit in addition to the defendant. In considering the impact of third parties on the question of liability for deceit, the matter is to be examined first from the perspective of a third party making the representation and then from the perspective of the third party receiving the representation.

Representations by Third Parties

6.3   The representation need not be communicated directly by the defendant to the claimant.1 It is therefore possible, for example, that the fraudulent misrepresentation is made by a third party to a contracting party in order to induce that party to enter into the contract with a person other than the third party.2 In that event, of course, the third party will be, or at least should be, responsible in deceit.3 That third party’s fraud will not be attributed to the other contracting party unless either the contracting party in some way procured, sanctioned or engineered the misrepresentation by the third party or the representation was made by an agent for whose conduct the principal is vicariously liable. In Cargill v. Bower,4 Fry, J said that:


“I conceive the general law to be this, that the persons responsible for a fraud are of two classes. First, the actual perpetrators of the fraud, the authors of it, the agents who commit it, the parties to it; those who concur in it, who either do something, to produce the fraudulent result, or abstain from doing something which they are under an obligation to the deceived person to do in order to prevent fraud. Secondly, the principal for whom an agent in the performance of his duties as agent commits the fraud is also responsible.”



There are, therefore, two principal ways in which the representation by a third party may engage the defendant’s liability in deceit. First, the defendant may have used the third party as a means to perpetrating the fraud.5 Secondly, the defendant, even if personally innocent, may be vicariously responsible for the fraudulent misrepresentation made by his or her agent or employee.

Procuring a fraudulent misrepresentation

6.4   If a third person makes a false representation and that representation was procured, instructed, encouraged, authorised or adopted by the defendant, the defendant’s fraudulent knowledge might well render him or her liable in deceit.6 Thus, in Cornfoot v. Fowke,7 a case concerning a misrepresentation that there was nothing objectionable about a house to be leased where the lessor failed to refer to the fact that a brothel adjoined the house, Rolfe, B said:


“If the [principal], knowing of the nuisance, expressly authorized [the agent] to state that it did not exist, or to make any statement of similar import; or if [the principal] purposely employed an agent, ignorant of the truth, in order that such agent might innocently make a false statement believing it to be true, and might so deceive the party with whom he was dealing, in either of these cases he would be guilty of a fraud...”



Similarly, in Bradford Third Equitable Benefit Building Society v. Borders,8 Lord Wright said that:


“if a person knowingly and deliberately profits by another’s fraud, he may be properly held to have participated in the fraud and to be liable for the damage. This may happen where a continuing false representation has been made by a person, on the basis of which the transaction is concluded. I am prepared to assume here that, not only may that person be guilty of fraud . . . but so also may any person who, though not a party to the fraudulent original representation, afterwards learns of it and deliberately and knowingly uses the delusion created by the fraud in the injured party’s mind in order to profit by the fraud.”



6.5   It is a particular requirement of this type of liability in deceit that the procurer or architect of the fraud entertains the fraudulent intention of committing the fraud through the participation of the third party representor. In Cargill v. Bower,9 the plaintiff sought relief in respect of the fraudulent misrepresentation contained in a prospectus and other documents concerning the company’s financial condition. The misrepresentative documents had been prepared by the company’s superintendent, Mr Feigan. The question arose whether the company’s other directors had had the relevant fraudulent intention. Fry, J held that there was great negligence in the actions and inactions of the company’s directors, but there was no fraud; and further that the directors could not be personally liable for the fraud of one of their number. Fry, J had posed the question which had to be answered in the affirmative for a finding of fraud, as follows:


“Did the Defendants by the course which they pursued really shut their eyes and hold their tongues with a view of enabling Feigan to commit the fraud which it is said he has committed? Did they wilfully and with a view to enable him to do this abstain from interfering when they ought to have interfered?... if upon the whole view of the facts I had come to the conclusion that the Defendant directors had wilfully abstained from inquiry in order that Feigan might commit frauds, then I need not say that I should have held them liable for those frauds. But I do not come to that conclusion. I think that there was great negligence, but that it was merely negligence and undue trust in Feigan, and that there was not any intention to allow him to commit fraud; and therefore I cannot hold them responsible for his acts. My conclusion, therefore, is, that those persons, and those only, who put out the particular documents, are responsible for them.”



6.6   Furthermore, if the principal with a guilty intent to deceive another, employed an agent whom he knew to be ignorant of the truth in order to make an otherwise innocent misrepresentation to the representee, presumably suspecting that a representation on the particular topic might be called for, the principal, but not the agent, would be liable in deceit. In Ludgater v. Love,10 a father was selling his sheep and arranged for his son to treat with the plaintiff purchaser, and within the father’s authority, the son represented that the sheep were all right. In fact, the sheep were affected by rot, of which the father was fully aware, but the son was not (at least on the evidence). It was also found that the father had employed his son as an agent to make this representation, bearing in mind that he was likely to have suspected that an inquiry would be made as to the sheep’s condition. Indeed, during his evidence, the father was asked why he did not tell his son of the condition of the sheep, and he answered that he “was not such a fool”. These findings were held by the Court of Appeal to justify a holding of fraud. Earlier, in The National Exchange Company of Glasgow v. Drew,11 Lord St Leonards put the matter as follows:


“if a principal, with knowledge of a fact which was material to the value of the property, employed an agent whom he knew to be ignorant of the fact, for the purpose of concealing it, he could not avail himself of that concealment, and he would be responsible... I should be very much shocked at the law of England if I could bring myself to believe that it would not reach the case of a person so availing himself of a misrepresentation of his own agent, who might be ignorant of the fact although the principal himself knew it, and employed the agent in order to avoid making a direct representation to the contrary . . . although the representation was not fraudulent—the agent not knowing that it was false—yet that as it in fact was false, and false to the knowledge of the principal, although the agent did not know it, it ought to vitiate the contract...”



6.7   Without plain and cogent evidence, the courts might well be disinclined to find such fraud to have existed. For example, in Pickering v. Dowson,12 the defendant had recently acquired a vessel and obtained from his vendor an inventory which set out the vessel’s qualities and repair history; these statements were false. The defendant was approached by the plaintiffs to sell the vessel to them. The defendant agreed to sell the vessel at a particular price “with all faults”. During the negotiations, the defendant handed a copy of the inventory to the plaintiffs in order to show what articles would be included in the sale. The plaintiffs alleged that by handing this document to them, the defendant made a knowing misrepresentation. The court rejected the claim, holding that there was no evidence of fraud. Heath, J held that it was incumbent on the purchasers to inspect the vessel for themselves, when goods are sold “with all faults”, but accepted that “the vendor is not to make use of any fraud or practice to conceal faults”. Gibbs, J came to a similar conclusion, adding that if there had been fraud, it would not have been extinguished by the contract, presumably referring to the phrase “with all faults”.

6.8   Procuring, rather than directly making, a fraudulent misrepresentation is a sub-category of the liability in deceit. Although it might give rise to a separate liability, for example, in one of the economic torts, there is no distinct tort of procuring a deceit.13

Vicarious liability

6.9   Alternatively, an innocent person may be liable for the fraudulent misrepresentations of his or her agent or employee.14 If the third party was the contracting party’s agent (acting within the scope of or pursuant to his or her employment or authority)15 and made a fraudulent misrepresentation, in the sense that the agent knew that the misrepresentation was untrue, the principal may become vicariously liable for the deceit.16 In Lloyd v. Grace, Smith & Co,17 the plaintiff widow was induced by the fraudulent misrepresentation of the defendant firm of solicitors’ managing clerk (Sandles) to instruct him to transfer two cottages she owned and to call in a mortgage of which she had the benefit and to sign two deeds, one conveying the cottages to Sandles and the other transferring the benefit of the mortgage to him. The House of Lords held that as the agent delivered these misrepresentations within the scope of his agency for the firm, the firm was to be responsible for the fraud. Lord Moulton said that “it is elementary law that no person can take advantage of the fraud of his agent”.18 Lord Macnaghten observed:19


“But putting aside the authorities altogether, I must say that it would be absolutely shocking to my mind if Mr. Smith were not held liable for the fraud of his agent in the present case... Who is to suffer for this man’s fraud? The person who relied on Mr. Smith’s accredited representative, or Mr. Smith, who put this rogue in his own place and clothed him with his own authority?”



6.10   Later, in Uxbridge Permanent Benefit Building Society v. Pickard,20 the House of Lords’ decision was sought to be distinguished on the grounds that the plaintiff was not in fact a client of the firm. This was treated as an irrelevant distinction by the Court of Appeal, provided that the managing clerk performed the relevant class of acts within his actual or ostensible authority. The Master of the Rolls held:


“I cannot see how the principle of Lloyd v. Grace, Smith & Co. can be confined to the narrow case where the authority which the clerk is purporting to exercise is an authority to treat with a client. It seems to me it must extend to cases where the authority which the clerk purports to exercise, and which upon the face of it he has got, is one which involves leading third parties to change their position on the faith that the business which brings them into contact with the firm is genuine business.”



6.11   A distinction was also contended for in Briess v. Woolley,21 where the managing director of a company had made a fraudulent misrepresentation to the prospective purchaser of shares in the company and afterwards communicated the proposal to a general meeting of the company and sought the authority of the members to conclude the sale transaction, the argument being that the shareholders could not be held vicariously responsible, as the misrepresentation was made at a time when the managing director did not have their authority. The House of Lords had little difficulty in rejecting this contention as a matter of precedential authority and as a matter of principle, holding that the representation was continuing when the managing director was subsequently authorised by the company’s members to complete the transaction. In this case, the subsequent ratification or adoption of the agent’s misrepresentation was critical to the finding of fraud.

6.12   In Enron (Thrace) Exploration and Product BV v. Clapp,22 the claimants, subsidiaries of Enron Corp, entered into joint venture agreements with, and lent funds to, the defendant in connection with hydrocarbon exploration licences in northern Turkey. A year later, the accounting errors associated with the Enron group of companies were revealed. Soon afterwards, the claimants terminated the joint venture agreements and demanded repayment of the funds advanced. The defendant alleged that the claimants had procured the agreements by fraudulent misrepresentations as to the group’s accounts and financial condition. The actual negotiator on the Enron side was not alleged to have known that the relevant representations were false; rather, it was said that Enron Corp was aware that misrepresentations had been made. The defendant argued that initially the negotiator was acting as agent for Enron Corp, while it was undecided which Enron subsidiary would be selected to contract with the defendant, but once that decision had been made, Enron Corp became the agent of the claimants. The defendant’s contention was beset by pleading problems. The Court of Appeal, however, dismissed the various ways in which the claimants might have been attributed with the fraud of their parent, by holding that there was no plea or evidence that the relevant misrepresentations were knowingly made by any person who had the claimants’ authority either when the misrepresentations were made or by subsequent ratification or adoption.

6.13   The tenor of these decisions is that where the deceit of an agent in the exercise of the actual or ostensible authority of the principal, that is where the agent’s fraudulent act is within the class or kind of acts for which he or she carries the principal’s authority, the fraud will be delivered upon the principal.23 It follows, of course, that if the representor is not in fact the agent or employee of the defendant, it is unlikely that the defendant will be made responsible for the representor’s deceit, unless the defendant procures, adopts or instigates the misrepresentation.24

6.14   The precise ambit of the agent’s authority, however, is not the sole determinant in rendering the principal vicariously liable for the tortious conduct of the agent. In Dubai Aluminium Co Ltd v. Salaam,25 a case of dishonest assistance by a partner, Lord Nicholls said that, given that the principal has, in the conduct of its affairs or business, exposed the world to the risk of being defrauded by the conduct of its agents, it has also been said that the principal will be vicariously liable, irrespective of the technical limits of the agent’s authority, where:


“the wrongful conduct must be so closely connected with acts the partner [or agent] or employee was authorised to do that, for the purpose of the liability of the firm [or the principal] or the employer to third parties, the wrongful conduct may fairly and properly be regarded as done by the partner [or agent] while acting in the ordinary course of the firm’s or [principal’s] business or the employee’s employment.”



6.15   Lord Nicholls considered this to be in part a value judgement by the court and not merely a question of fact. Accordingly, if the agent’s fraudulent misrepresentation was not made pursuant to or in the course of the agent purportedly acting with the principal’s authority, the principal might yet be liable for the deceit of the agent, assuming that there is a sufficiently close connection between the tortious act and the agent’s authorised activities. Outside such circumstances, the principal will not bear responsiblity for the agent’s fraudulent conduct. It does not matter that the principal’s retainer or employment of the fraudster provided an opportunity for, or otherwise facilitated, the fraud.26 The agent will, of course, be liable in deceit, but not the principal.27

6.16   In cases of the agent’s fraud, it is the principal, not the third party, who bears the responsibility and the risk associated with the fraud, because in the words of Ashhurst J: “That, whenever one of two innocent persons must suffer by the acts of a third, he who has enabled such third person to occasion the loss must sustain it”.28 The fact that the agent is acting in his or her own interests and not the principal’s interests, or even is acting in fraud of the principal, will not excuse the principal from the agent’s fraud vis-à-vis the third party.29 The principal will become liable where the agent has perpetrated the fraud while wearing the mantle of the principal’s actual or ostensible authority, even if the agent commits a criminal offence in so doing.30 A similar principle applies to the fraud of an employee committed in the course of his or her employment. If, therefore, the agent is empowered to receive funds from a third party for deposit with the principal, but chooses to use the funds for his or her own purposes, the principal will be liable for the agent’s fraud, because the principal clothed the agent with actual authority to receive the funds from the third party. Similarly, where the principal has represented by words or conduct that the agent has the relevant authority, but in fact has no such authority, the agent’s fraud which has been made possible by reason of the principal’s representation will be visited upon the principal.31 In either case, it is important to the cause of action that the agent’s conduct was itself a tort.32

6.17   If the agent was innocent of any fraud, it will not bear vicariously the liability of any co-agent or of the principal,33 although if the co-agent was in fact a sub-agent appointed by the agent such that the relationship between the two agents was in effect that of principal and agent, the principal agent should in theory be responsible for the fraud of the sub-agent.34 If the agent acted perfectly lawfully, albeit knowing that its acts on behalf of the principal would facilitate the perpetration of a fraudulent act, that will not of itself give rise to a liability in deceit. Thus, in Crédit Lyonnais Bank Nederland NV v. Export Credits Guarantee Department,35 the employee of the ECGD issued a guarantee on behalf of the department, knowing that it would be used together with other misrepresentative documents to induce the plaintiff bank to purchase bills of exchange; the House of Lords held that there was no liability on the part of the department for the fraud.

6.18   It is perfectly possible for the principal publicly to dissociate itself from the statements of its agents such that the third party would have no recourse against the principal for the fraudulent misrepresentations of the agent.36 This is consistent with the priniciple of permitting a principal to agree with a third party that it be exempted from its otherwise vicarious liability for the fraud of its agents.37

The agent’s representations prior to the principal’s authority

6.19   The philosophy behind the concept of vicarious liability is that of the two innocents affected by the fraud of the agent, namely the principal and the third party, the principal should bear the risk and consequences of the agent’s misrepresentation. This reasoning approaches the point of straining where the agent has been deceitful prior to receiving the principal’s mandate and where the third party subsequently relies on the misrepresentation in contracting with the principal.

6.20   Nonetheless, the tension aside, the policy of the law in this respect is maintained. Thus, in Briess v. Woolley,38 the managing director of a company whose shares were eventually sold to the plaintiffs had been negotiating with the plaintiffs having misrepresented the basis on which the company had been trading and thereafter sought the authority of the shareholders to complete the transaction. The House of Lords held that in that case the shareholders would be vicariously responsible for the managing director’s fraudulent misrepresentation, even if that misrepresentation had been made at a time when the managing director had not been authorised by the shareholders. Lord Reid explained this on the basis that the agent’s misrepresentation continued to influence the plaintiffs, as the agent knew, and moreover the agent had intended that the misrepresentation should continue to be relied on. Lord Cohen held that the managing director’s fraudulent failure to correct the earlier representation continued into his agency for the shareholders, who therefore must bear responsibility for the deceit.

6.21   A similar, albeit not identical, analysis was adopted by Hobhouse, J in General Accident Fire and Life Assurance Corporation v. Tanter (The Zephyr).39 In that case, in the context of a broker making a presentation to a potential reinsurer prior to the broker being retained by the reinsured, the judge said that from the moment that the agent was appointed on behalf of the principal:


“[the principal] is potentially affected by any act or omission of [the agent] in bringing the contract about. For example if there had been any misrepresentation by [the agent] to [the representee] then [the principal’s] contract with [the representee] is affected by that misrepresentation. The converse argument, which I reject, involved that any misrepresentation... would be contractually irrelevant...”



The agent’s personal liability

6.22   In cases where the agent has been fraudulent, whether or not the fraud is answerable by the principal, the agent remains liable for the fraud in an action for deceit brought by the third party.40 This is so, because the liability in deceit is not dependent on any particular or special relationship between the third party and the agent. The agent’s fraudulent misrepresentation is made in contravention of the so-called universal obligation of honesty. Accordingly, if the principal was vicariously liable for the agent’s fraud, the fact that the agent’s conduct has been attributed to the responsibility of the principal does not through some alchemical process deprive the agent of his own responsibility for such conduct.

6.23   The tort can be directed against both the principal and the agent, independently, assuming of course that the ingredients of the tort can be established for each independently (whether on a direct or vicarious basis).41 Accordingly, in Cullen v. Thomson,42 the House of Lords held, in a Scottish appeal, that the directors, manager and secretary of a joint stock bank who prepared fraudulently false reports, inducing the plaintiff to purchase shares, would be personally liable in deceit together with the bank itself. The Lord Chancellor, Lord Westbury, considered whether the relevant officers were more than mere employees of the bank and said that they were, but then assumed that they were only employees, and said:43


“can it be maintained as a proposition of law, that a servant who knowingly joins with and assists his master in the commission of a fraud, is not civilly responsible for the consequences? All persons directly concerned in the commission of a fraud are to be treated as principals. No party can be permitted to excuse himself on the ground that he acted as the agent or as the servant of another, and the reason is plain, for the contract of agency or of service cannot impose any obligation on the agent or servant to commit or assist in the committing of a fraud... I am of opinion that the fact, if it be one, of their being the servants of the directors, and having been parties to the fraud, under their orders, would be no answer or defence to an action for damages occasioned by the fraud. Neither morally nor legally would it be a justification”.



6.24   In Briess v. Woolley,44 the House of Lords also said that both the vicariously liable principal and the deceitful agent would each bear a liability for the agent’s fraudulent misrepresentation. The independent liability for all those concerned in the fraudulent enterprise, whether natural person or company, whether employee or employer, whether principal or agent, has now been confirmed by the House of Lords in Standard Chartered Bank v. Pakistan National Shipping Corp (Nos 2 and 4),45 after the Court of Appeal in that case had apparently expressed a contrary view, notwithstanding the steady support for the agent’s personal liability expressed by the House of Lords in both the nineteenth and twentieth centuries.

Representation to Third Parties

6.25   The misrepresentation, in order to constitute a deceit, must be addressed or directed to the claimant, either directly or as a member of a class, or at least a class of persons who should be contemplated by the representor as receiving the representation.46 Accordingly, in Bedford v. Bagshaw,47 where the defendant had made knowingly false representations to the stock exchange committee as to the number of shares in the company which had been allotted and paid for and was held liable to those who purchased the shares on the faith of those representations, as they were within the class of contemplated recipients of the information. Bramwell, B said that the mere fact that a representation is made to one person and is repeated to another will not of itself render the representor liable to the other, but in the present case the representation was intended to be generally circulated. In the same key, Pollock, CB said that:


“I am not prepared to lay down, as a general rule, that if a person makes a false representation every one to whom it is repeated, and who acts upon it, may sue him. But it is a different thing where a director of a Company procures an artificial and false value to be given to the shares in the Company which he professes to offer to the public. Generally if a false and fraudulent statement is made with a view to deceive the party who is injured by it, that affords a ground of action. But I think that there must always be this evidence against the person to be charged, viz. that the plaintiff was one of the persons to whom he contemplated that the representation should be made, or a person whom the defendant ought to have been aware he was injuring or might injure. If a director of a Company, one of the persons who puts the shares forth into the world, deliberately adopts a scheme of falsehood and fraud, the effect of which is that parties buy the shares in consequence of the falsehood, 1 should feel no difficulty in saying that in such case an action is maintainable.”



6.26   By contrast, in Scott v. Lara,48 the plaintiff was considering selling goods to one Valentine on credit and before doing so arranged for his agent to apply for a reference to the defendant. The defendant was not informed by the agent that the reference was required for the plaintiff. The plaintiff’s action failed because the agent did not communicate this information to the defendant and because the defendant’s conversation with the agent was not communicated to the plaintiff. Moreover, the mere fact that a third person with whom the defendant has no relationship or connection inadvertently gets caught in the representor’s snare does not of itself result in a civil liability for fraud.49 There is no liability for the fraudster’s “misfire”, although if the defendant induced X by a fraudulent misrepresentation, believing him to be Y, the defendant will remain answerable for the fraud. On the other hand, if the defendant sought to deceive X and addressed his misrepresentation to X, but Y casually overheard the misrepresentation, the defendant would not be responsible to Y. Grotius considered that there could be no responsibility for any false representation to third parties who chanced to hear the representation; as the representation is not addressed to the third party, there can be no obligation of honesty towards such a third party.50

6.27   Grotius’s limits are evident in Peek v. Gurney,51 where it was held that a misrepresentation in a prospectus which was issued to the original allottees of shares could not be said to have been made to the transferees of those shares. Likewise, in Gross v. Lewis Hillman Ltd,52 where a vendor of a shop made representations to the purchaser, inducing the latter’s purchase of the shop, and where the purchaser, who had been instructed by the plaintiff to find a shop as an investment, sold the shop to the plaintiff upon the purchaser’s recommendation in exchange for a purchase price calculated as a commission. One would have thought that the purchaser acted tantamount to an agent, but the original vendor was in no way aware of the existence of the plaintiff. The Court of Appeal treated the plaintiff as falling outside the class of persons to whom the vendor’s representation had been made when the plaintiff decided to purchase the property from the original purchaser. The court said that the position would have been different had the plaintiff contracted directly with the vendor on the original purchaser’s recommendation. Thus, where the representation was repeated to persons other than the original representee, without the representor’s knowledge or approval, the representation no longer carried with it the right to sue the original representor in deceit. As Harman, LJ summarised:53


“as Lord Cairns said in Peek v. Gurney (1873) LR 6 HL 377, 411: where are you to stop? The representation is made to A.; A. buys on the strength of it; and the fact that it goes further down the line ad infinitum does not mean that everybody who comes to know of it can rely on it. As Cross, LJ said, when the contract is made with A. the effect of the misrepresentation is spent; and, therefore, on this subject I find it necessary to come to the conclusion that the plaintiff cannot succeed, even though the representation was false to the knowledge of the maker of it.”



6.28   If, however, the defendant intended his or her words to be repeated, or possibly even contemplated that such might be the case,54 the defendant might engage a liability in deceit to such third parties.55 Thus, in Langridge v. Levy,56 the defendant sold a gun to the plaintiff’s father warranting the gun to have been the product of a named manufacturer and to be a good, safe and secure gun. The father purchased the gun to be used by the father and his sons, as the defendant appears to have understood. In fact, the gun was made by another, inferior manufacturer and was positively an unsafe and dangerous weapon. The plaintiff later had the gun in his hands, when it exploded and injured the plaintiff. The defendant contended that the misrepresentation was made to the father and not the son, and so was not liable in deceit to the plaintiff. Parke, B held that:


“if it be a falsehood told with an intention that it should be acted upon by the party injured, and that act must produce damage to him; if, instead of being delivered to the plaintiff immediately, the instrument had been placed in the hands of a third person, for the purpose of being delivered to and then used by the plaintiff, the like false representation being knowingly made to the intermediate person to be communicated to the plaintiff, and the plaintiff had acted upon it, there can be no doubt but that the principle would equally apply, and the plaintiff would have had his remedy for the deceit; nor could it make any difference that the third person also was intended by the defendant to be deceived; nor does there seem to be any substantial distinction if the instrument be delivered, in order to be so used by the plaintiff, though it does not appear that the defendant intended the false representation itself to be communicated to him. There is a false representation made by the defendant, with a view that the plaintiff should use the instrument in a dangerous way, and, unless the representation had been made, the dangerous act would never have been done.”



Accordingly, even if the representation is not intended to be relayed to the claimant, the fact that the goods supplied which are the subject of the representation are intended to be used by the claimant is sufficient on which to base a claim in deceit. In this way, the supply of the goods themselves might be said to constitute the relevant representation.

6.29   Parke, B reaffirmed his decision in Longmeid v. Holliday,57 where the defendant was the manufacturer and seller of the “Holliday Lamp”, which the plaintiff’s husband purchased for use by him and his wife in their shop. The defendant represented, and indeed warranted, that the lamp was fit for use, whereas in fact it was unsafe and defectively made. The plaintiff, confiding in the warranty, lit the lamp which exploded and poured forth ignited spirit and naphtha, burning the plaintiff. Parke, B said that the plaintiff should have a right of action in deceit where the defendant, although contracting with the plaintiff’s husband, intended or contemplated that the plaintiff or “any particular individual” would use the lamp. It is unlikely, however, that the defendant need have any one particular individual in mind; a class of individuals should be sufficient.

6.30   In Commercial Banking Co of Sydney Ltd v. R H Brown & Co,58 a woolgrower asked its bank to make inquiries about the creditworthiness of a potential buyer; the plaintiff’s bank inquired with the buyer’s bank, which favourably reported on the buyer in a letter to the plaintiff’s bank, not the plaintiff, concluding with the words “This opinion is confidential and for your private use and without responsibility on the part of this bank or its officers”. The plaintiff’s bank forwarded the letter to the plaintiff, who relying on the letter sold wool to the buyer, who defaulted in paying the purchase price. The plaintiff successfully sued the defendant bank in deceit. The trial judge held that notwithstanding the disclaimer in the bank’s letter, it was understood by the bank that the plaintiff’s bank had sought the opinion for a customer and that it was likely to be relied on by the customer. The High Court of Australia held that the judge was entitled to come to this conclusion. A contrary view, on the facts, was reached in the similar case of Hosegood v. Bull,59 where the bank, of which the defendant was the public officer, had been asked for its “confidential opinion” of the creditworthiness of a customer, by the plaintiff’s bank, and had provided a written reference, marked “Confidential” and “For your private use and without responsibility on the part of this bank or the manager”. The bank’s reference was fraudulently false. The court rejected the claim by the plaintiff, as it was not evident from the bank’s letter that it had intended or even contemplated that it would be communicated to the plaintiff or would be relied upon by the plaintiff.

6.31   A claimant might seek to recover damages in respect of the defendant’s representation to a third party, where the defendant intended that the third party would rely on the representation to the detriment of the claimant or where the defendant knew that the third party would communicate the representation to the claimant, or to a class of persons of which the claimant is a member, or where the defendant made a misrepresentation to the claimant’s agent, but not to the claimant.60 Accordingly, the representation made in a bill of lading even though made directly to the shipper must generally be intended to be relied on by those who become holders of the bill of lading, as well as others such as banks issuing letters of credit or purchasers of the cargo to which the bill relates.61 The same is true in respect of other documents which are circulated in commercial exchange, such as bills of exchange,62 warehouse warrants, and share certificates. In Abu Dhabi Investment Company v. H Clarkson & Company Ltd,63 May, LJ summarised the law as follows:


“a cause of action in deceit may lie even where the misrepresentation was not made to the claimant directly. A representation made to a third party with the intention that it would be passed on to the claimant to be acted on and relied on by him will suffice, if it is passed on and acted and relied on. What must be shown is an actual intention to deceive the claimant. The precise identity of the claimant need not be known when the false representation is made, provided that he belongs to a class of persons within the contemplation of the defendant as likely and intended to be deceived by the misrepresentation.”



6.32   It is possible, however, that the relevant intention may be formed subsequent to the original representation. In Pilmore v. Hood,64 the defendant contracted to sell a public house to one Bowmer having made a knowingly false representation as to the profits earned on the property. Bowmer could not complete the purchase and so negotiated with the plaintiff informing him of the representation made to him by the defendant, as the defendant was well aware. The defendant then contracted directly with Bowmer and the plaintiff for the latter’s purchase of the public house. During these latter negotiations, the defendant said nothing about the original representation. The Court of King’s Bench held that the defendant was liable to the plaintiff in deceit. Tindal, CJ said:


“It seems to me that the object and motive on the part of the Defendant is the same whether the contract had remained with Bowmer or had been transferred to Pilmore; his object was to obtain a larger sum for the public-house than he knew it was worth; the means employed are the same; for it is the same false and fraudulent representation that acts on the mind of the Plaintiff; and the result is the same for he gets from the Plaintiff a sum which he was conscious was larger than the house was worth. The means and end being the same, I am unable to distinguish between this case, and the case as it would have been if the contract with Bowmer had gone on.”



6.33   Vaughan and Bosanquet, JJ agreed, but also appeared to justify the decision by reference to the fact that it was agreed that the plaintiff should stand in the shoes of Bowmer. Coltman, J described it as “a sort of tacit acquiescence in a fraudulent representation”, although “stronger” in this case, as the representation originated with the defendant. Then, however, Coltman, J said that he doubted whether the mere notice of the plaintiff relying on a false representation was sufficient, but identified the important feature of this case that that knowledge “imports prima facie, that he must be taken to have sanctioned the representation”.

6.34   The intended communication of the representation is much easier where it is made to an agent of the claimant or where there is a close legal relationship between the representee and the third party. In one case, three separate companies were considered to have been induced by a fraudulent misrepresentation made to an individual, whose knowledge and conduct was to be attributed to each of the companies.65

6.35   Furthermore, the mere making of misrepresentation to a third party may occasion loss to the claimant. Thus, in The Homeward Bound Gold Mining Company v. McPherson,66 the defendants’ agent made false representations that he was a shareholder in the plaintiff to a New South Wales government minister resulting in the cancellation of a mining lease held by the plaintiff and the grant of a new lease to the defendant. The New South Wales Supreme Court held that the lease was held on trust by the defendant for the plaintiff, because it had been obtained by the fraud of the defendants’ agent,67 and because but for the fraud it would have been the plaintiff’s property. Whether this gives rise to a cause of action in deceit is questionable, however, if the claimant does not rely on the representation.68 There may well be a separate principle in play, where the defendant makes a misrepresentation to a third party by which the claimant has been deprived of property. In Lonrho v. Fayed (No 2),69 Millett, J explained the ratio in this case and in Walker v. Webb,70 as follows:


“a fraud which was practised on the plaintiff even though it consisted of falsehoods told to a third party. In each case the plaintiff succeeded because he was the victim, and he recovered property which, but for the fraud, would have belonged to him or which, if the defendant had acted honestly, would have been acquired for him”.



6.36   Of course, if the representation to a third party caused the claimant no damage and was not relied on by the claimant because it was never communicated by the third party to the claimant, there is unlikely to be a liability in misrepresentation.71 This was made plain in the tragic case of Hall v. Gwent Healthcare NHS Trust,72 where a series of hoax emails were received by a man who, relying on them, was induced to travel to India. Upon his return, having discovered the hoax, he killed his daughter while he was labouring under a mental illness. In the action, the man’s wife, acting on her own behalf and on behalf of her deceased daughter, but not apparently on behalf of her husband, claimed against the persons who sent the emails, in deceit. The Court of Appeal dismissed the claims summarily on the grounds that the man’s wife and daughter had not received the emails, had not been deceived by them and had not been induced by them.
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Chapter 7

Inducement

Inducement and the Resultant Damage: Two Types of Causation

7.1  In 1941, in Bradford Third Equitable Benefit Building Society v. Borders,1 Viscount Maugham held that the claimant “must have acted upon the false statement and has sustained damage by so doing”. This simple statement, simply understood, belies deeper issues requiring disentanglement. The knot of confusion might grow tighter when the ingredients of the tort are repeated by the courts in slightly different terms: for example, that the representee “relied upon”,2 was “influenced by”,3 “acted upon”,4 or “acted in reliance on”,5 the misrepresentation, and yet Hobhouse, LJ in Downs v. Chappell,6 stated that reliance is not the “correct criterion”, although it has a similar meaning to inducement.

7.2  This reliance—inducement—is a critical ingredient of the cause of action in deceit. It is at that point of time that the constituent elements of the fraud must operate to impose a legal liability upon the fraudster.7 As Lord Tucker said in Briess v. Woolley:8


“The tort of fraudulent misrepresentation is not complete when the representation is made. It becomes complete when the misrepresentation—not having been corrected in the meantime—is acted upon by the representee. Damage giving rise to a claim for damages may not follow or may not result until a later date, but once the misrepresentation is acted upon by the representee the tortious act is complete provided that the representation is false at that date. If false when made but true when acted upon there is no misrepresentation.”



At first blush, this is at odds with the requirement that damage, rather than inducement, is the criterion of liability, damage being the gist of the cause of action.9 Some further light is shone on these causative elements by the decision in Arkwright v. Newbold,10 where Cotton, LJ said that


“in an action of deceit the Plaintiff cannot establish a title to relief simply by shewing that the Defendants have made a fraudulent statement: he must also shew that he was deceived by the statement, and acted upon it to his prejudice.”



7.3  Inducement itself may be dissected into two. There is an element of the representee being deceived by the representor. That means that the representee accepted the representation and believed it to be true. It also means that the representee made a decision or undertook a course of action on the basis of that belief.11 This, of course, suggests that the misrepresentation must have an effect on a human mind.12 It may be, however, that the inducement will reveal itself in other ways. For example, in Renault UK Ltd v. Fleetpro Technical Services Ltd,13 the claimant supplied motor cars at a discount to members of the British Airline Pilots Association and was induced to supply cars at a discount upon the defendant’s untrue representation that most of the orders placed for the cars were members of the association. The information was merely fed into a computer which resulted in a discounted price being charged. The Court had no difficulty in holding that this amounted to an inducement “if the machine is set up to process certain information in a particular way in which it would not process information about the material transaction if the correct information were given”.

7.4  The second element relates to the induced conduct itself resulting in damage to the representee. When it is said that the final two ingredients of the tort of deceit are the inducement of the claimant to rely on the false statement as if it was the truth and the claimant having thereby sustained damage, it might be thought that the claimant’s reliance on the fraudulent misrepresentation caused the damage. There are, in fact, two separate issues of causation.14 The first is one of inducement, and the second is the cause of the damage. It is easy to conflate the two causal requirements, but they should be kept separate,15 namely whether the contract or course of conduct was induced by the misrepresentation and whether the contract or course of conduct gave rise to the damage sustained. The distinction between these two questions is highlighted in BHP Billiton Ltd v. Dalmine SpA,16 where the defendant fraudulently misrepresented the carbon equivalent value of the steel used in pipes supplied to the claimant for the purpose of being incorporated into the construction of a sub-sea gas re-injection pipeline. It was common ground between the parties that the claimant relied on the representation by using the pipes in the pipeline, such that if it had known the truth (or, presumably, if the representation had not been made) the steel pipes would have been rejected. The factual issue before the Court of Appeal was whether the pipeline would have failed even if the steel pipes had not been incorporated into the pipeline. Much of the argument concerned which of the parties bore the burden of proof. The claimant demonstrated that the pipeline failed where the non-compliant steel pipe had been installed. The Court held that the defendant had to prove that a hypothetical pipeline which did not include the non-compliant pipe would have failed in any event.17 The defendant accepted it could not discharge that onus. The court noted that


“There was no submission... that the “but for” test did not apply in its normal way in the tort of deceit.”



7.5  Accordingly, as to the first question the misrepresentation induced the use of the steel pipes; as to the second question, the issue was whether or not the steel pipes caused the relevant damage. In the same case, the court held that the “but for” test of causation was a starting point designed to eliminate irrelevant causes.

7.6  There does not have to be a direct link between the misrepresentation and the resultant damage. There is plainly a contiguous line (or chain or net or web) of causation between the misrepresentation and the resulting damage; the dislocation lies in the fact that the damage may have been a wholly unforeseen consequence of the misrepresentation (which is a mark of the measure of damages recoverable for deceit). Accordingly, the two questions are whether or not the representee relied on the misrepresentation and whether or not the course of conduct so induced resulted in damage to the claimant.

7.7  One of the practical reasons why it is important to understand this distinction between the cause of the inducement and the cause of the resulting damage is because of the role of the representee’s negligence. As discussed below, if the claimant relies on the misrepresentation as if it were true and in so doing has acted stupidly or negligently, the claimant’s error, no matter how silly, should not be held against him or her. By contrast, the claimant’s negligence in aggravating the resulting damage—for example, because of an unreasonable failure to mitigate the damage—will be considered in assessing the existence or scale of the claimant’s loss.18

7.8  The paradigm case of a fraudulent misrepresentation is one which produces a contract between the representor and the representee. In fact, a contract might also result from the misrepresentation, but the parties to the contract might include only one of the parties to the representation, usually the representee. For the action in deceit to lie, the induced conduct need not be a contract between the claimant representor and the defendant representee at all. This was confirmed in 1789 by the Court of King’s Bench in Pasley v. Freeman.19 Five years earlier, in Beckett v. Cordley,20 Lord Thurlow, LC said that:


“There is no case in the books, but where the party to whom the fraud is imputed, was conusant of the treaty in which the fraud was practised; but, although there is no such case, yet, if it appeared that the parties were confederating together to cheat some one, although the particular person was not known, the case would fall within the same principle, and must receive the same determination.”



7.9  The net result of the fraud need only be a decision or conduct on the part of the representee which causes him or her loss. The loss need not be directly attributable to the misrepresentation; it need only be the consequence, albeit the direct consequence, of the induced conduct. The inducement is the deception and the deception must engender a loss to the claimant. With such fraud and damage, a right of action in deceit arises.

The Representation Need Not be the Sole Inducement

7.10  A truism of the tort of deceit and indeed of all actionable misrepresentations is that the representation need not be the only cause of the representee’s inducement. It may combine with other inducing causes, such as true representations or other false representations or the representee’s own ulterior motives or mistaken beliefs. This has been well established since the early days of Victoria’s reign.21 In The Western Bank of Scotland v. Addie,22 Lord Chelmsford, LC commented:


“Does he shew upon the statement of his case that the false reports of the directors... were the proximate and immediate cause of the purchase of the shares by the Pursuer? I do not think that it is necessary that they should be the sole cause; for, to repeat what I said in Nicol’s Case,23 ‘Supposing that the reports of the directors formed a material part of the inducement to take the shares, without which the purchase would never have been made, I cannot think that the effect of them is destroyed because other influences were at the same time at work which contributed to the success of these false representations.”’



7.11  This was famously confirmed by Denman, J and Bowen, LJ, on appeal, in Edgington v. Fitzmaurice,24 where the plaintiff advanced funds on the faith of a prospectus, which was materially false as to the issuers’ intentions for the funds being raised by the issue of debentures, but also on the basis of the plaintiff’s own mistaken belief as to how the debentures were to be secured. At first instance, Denman, J held that in order to maintain an action in deceit, the plaintiff had to establish that he was “materially—not solely, but materially—influenced in the purchase of the thing which turns out to be useless, or in doing the act which turns out to be disastrous by one or more of the statements so made”. Similarly, on appeal, Bowen, LJ held that the fraudulent misrepresentation must have been the “sole cause of the plaintiff’s act, or materially contributed to his so acting”. Thus, the fraudulent misrepresentation need not be the only causative element in the representee’s inducement.25

7.12  It has been said that if there are numerous causes behind the claimant’s inducement, one of which is a fraudulent misrepresentation, the deceit will be deemed to be the sole inducement. Thus, in Standard Chartered Bank v. Pakistan National Shipping Corp (No 4),26 Sir Anthony Evans said that:


“Causation has assumed its special character in deceit as I have attempted to analyse. As a matter of law it seems to me the sole cause of the damage is the defendant’s deceit and any reason operating on the plaintiff’s mind which causes him to act as he did pales into legal irrelevance.”



There appears to be no functional reason for such an inference, and the appropriate rule should be that the fact that the fraud is one of many inducements will not deprive the claimant of a right to sue in deceit. The question is however whether the misrepresentation is sufficiently causative of the claimant’s conduct said to have been induced by the deceit.

The Strong and Weak Senses of Inducement

Early judicial statements

7.13  It is important to characterise properly the requirement of inducement. The question is whether the contract or course of conduct in question may be said to have been induced by the fraudulent misrepresentation only if the contract or course of conduct would not have resulted but for the misrepresentation (the “strong sense” of inducement) or whether a lesser test of inducement or causation need be established. This question arises because it has been said, at least as regards the equitable rescission of any resulting contract, that it is not necessary for the claimant to prove that he or she would not have entered into the resulting contract or been induced in another way causing damage but for the fraudulent misrepresentation. It is sufficient, it is said, if the representee was “materially influenced” by the misrepresentation.27 This, however, is a difficult test to apply, other than on an impressionistic basis.

7.14  This question of inducement has a troubled lineage, having engaged the courts even before the modern statement of the law of deceit in Pasley v. Freeman.28 In Scott v. Scott,29 a husband and wife sued the husband’s mother for relief against a bond issued by the husband in favour of the mother based on a representation made by the mother to the wife’s father concerning the husband’s debt prior to the agreement of a treaty of marriage. Eyre, CB said:


“it seems to be a new question whether on the ground of mere misrepresentation, which does not appear to have had any direct effect in the treaty, but only on the general tendency, and general immorality of such conduct, the same relief can be given; this, I say, seems a new and a different question, and the other cases which have been decided do not touch this, being all either cases of marriage brocage, or considered as impugning some part of the marriage agreement, and infringing some interest derived under it. Viewing it so, I was not inclined to extend relief to a case circumstanced like this.”



7.15  The scale of the inducement has received differing treatment by the courts. In Attwood v. Small,30 Lord Brougham said:


“general fraudulent conduct signifies nothing;... general dishonesty of purpose signifies nothing;... attempts to overreach go for nothing;... an intention and design to deceive may go for nothing, unless all this dishonesty of purpose, all this fraud, all this intention and design, can be connected with the particular transaction, and not only connected with the particular transaction, but must be made to be the very ground upon which this transaction took place, and must have given rise to this contract...”



This judgment suggests that the causative influence of the representation must be strong, such that the resulting contract or conduct of the representee would not have taken place but for the representation being made. In the same case, Lord Wynford put the matter differently, by stating that he did “not quite agree” with Lord Brougham, and:


“that, in order to set the contract aside, the parties must appear to have been induced entirely to enter into it by false representations; I say, if the parties are induced fraudulently in any way, although they may have other reasons for entering into the contract, if the strong grounds which prevailed on them to enter into the contract were fraudulent representations, that will give an action in a Court of Law for deceit, and that I should hope would be considered as a sufficient ground in a Court of Equity to set aside such contract.”



7.16  Lord Wynford, therefore, recognised that the fraudulent representation need not be the sole cause of the resulting conduct, but must still exert a “strong” causative influence. This still suggests that Lord Wynford had the “but for” test in mind. The possibility of a weaker requirement of inducement was countenanced in Reynell v. Sprye,31 where Cranworth, LJ said that:


“Where certain statements have been made, all in their nature capable, more or less, of leading the party to whom they are addressed, to adopt a particular line of conduct, it is impossible to say of any one such representation so made that, even if it had not been made, the same resolution would have been taken, or the same conduct followed. Where, therefore, in a negotiation between two parties, one of them induces the other to contract on the faith of the representations made to him, any one of which had been untrue, the whole contract is in this Court considered has having been obtained fraudulently. Who can say that the untrue statement may not have been precisely that which turned the face in the mind of the party to whom it was addressed?”



The Lord Justice, considering that it may be practically difficult to isolate the causative effect of each representation made among several representations, held that if the contract or other conduct would not have occurred but for the making of all of the representations, one of which was fraudulently untrue, the court should grant relief. This might, on analysis, be no more than recognition that a contract or other transaction may be impeached by fraud, even though there were other contributing influences; the fraudulent misrepresentation need not be the sole inducement.

7.17  Lord Cranworth revisited this issue, as Lord Chancellor, in a slightly different temper, in The National Exchange Company of Glasgow v. Drew,32 a Scottish appeal, where the defendants had purchased their shares in a company on the faith of statements made by the company’s directors that the company was in a flourishing condition. The Lord Chancellor said that:


“the person who was fraudulently led by you to invest that money in a mode in which he would not have vested it but for your fraud, must recover in an action of fraud or an action of that nature against the person who so deceived him.”



7.18  In Smith v. Kay33 the plaintiff, Kay, had accepted bills produced to him by one Johnston in the sum of £53,000 before he attained the age of majority in order to finance, to use the words of the law reporter, his “habits of reckless extravagance”,34 Johnston having advanced to him some £24,000 in cash. Johnston advised the plaintiff to have the bills bought by one Adams, to whom the plaintiff was introduced by Johnston. The plaintiff was led to believe that the bills had been discounted through the intervention of Johnston and that Adams had purchased the bills, but they were in the hands of the defendant Smith, an attorney and solicitor, who had purchased them from Adams. On the day after he came of age, the plaintiff executed a bond and an assignment of some life policies in favour of the defendant to secure payment of the bills. The plaintiff instituted proceedings in Chancery seeking to set aside the securities in favour of the defendant on the ground that the defendant misrepresented how he acquired the bills, the defendant having purchased the bills at a discount from Johnston. On the question of inducement, Lord Cranworth held that:


“It does not lie in the mouths of these persons to say what he [the representee] would have done if they had not concocted the fraud, and if there had never been any deception at all practised. That is not the question. The question rather is, what this young man would have done if he had known all that had really taken place. In my opinion it is very doubtful whether he would have given the securities, for the reason I shall presently state; but I do not think that is the issue here. The issue is, not whether the Plaintiff has shown that he would not have executed the securities but for the representation of Smith, but whether Smith has satisfied, or can satisfy us, that the Plaintiff would have executed them without. The onus probandi is on Smith in this case.”



7.19  Lord Cranworth was not dismissing “but for” causation as the relevant test of inducement, but at one point he focuses on what the plaintiff would have done if he had known the truth and, at another point, if the representation had never been made. His Lordship ends his thoughts on this issue by making the matter one of the burden of proof and then proceeds to despatch the defence by impeaching the execution of the securities on the grounds of undue influence. In the same case, Lord Wensleydale said that the fraud must be the cause of the contract (that is, dolus dans causam contractui).35 Lord Chelmsford, LC confuses matters further by questioning a strong test of causation and then proceeds to apply such a test:


“can it be permitted to a party who has practised a deception, with a view to a particular end, which has been attained by it, to speculate upon what might have been the result if there had been a full communication of the truth? How is it possible to say in what manner the disclosure would have operated upon Kay’s mind, that he had been the dupe of a scheme of deception... I think that the Appellant takes too sanguine a view of probabilities when he assumes that the discovery that Johnston was, after all, the holder of the greater part of the bills, would still have left Kay in the same mind to ratify the transaction...”



7.20  Lord Wensleydale, however, has no such doubts, although the principle he states might, on one interpretation, be applicable only to cases of rescission, but there is no meaningful reason why a different approach should be adopted depending on the remedy sought by the claimant (Lord Wensleydale made it clear that there is no difference between seeking avoidance at law or in equity). He said:


“Fraud gives a cause of action if it leads to any sort of damage; it avoids contracts only where it is the ground of the contract, and where, unless it had been employed, the contract would never have been made.”



In the same year, Lord Chelmsford, LC’s approach became more unambiguous in his support for a strong test of inducement, in Royal British Bank, Nicol’s Case, when reaffirming that the fraud need not be the sole inducement and confirming that it must be an active presence in the representee’s mind:36


“Supposing that the reports of the directors formed a material part of the inducement to take the shares, without which the purchase would never have been made, I cannot think that the effect of them is destroyed because other influences were at the same time at work which contributed to the success of these false representations.”



7.21  The degree of causation required to establish inducement remained uncertain. In Smith v. Chadwick,37 the Lord Chancellor held that the tort of deceit requires proof that the “fraud was an inducing cause to the contract... it must have produced in his mind an erroneous belief, influencing his conduct”. The words “cause” and “influence” are, on this issue, ambiguous.38

7.22  The question was pursued, however, in Edgington v. Fitzmaurice.39 In that case, the directors of a company issued a prospectus inviting subscriptions for debentures which were to be issued, according to the directors, for the purpose of improving and acquiring capital assets and to develop the trade of the company. In fact, the purpose of the money to be raised was to discharge existing liabilities of the company. The plaintiff advanced funds, allegedly relying both on the statements in the prospectus and also on his own mistaken belief that the debentures were secured on the property of the company. The question was whether the fraudulent misrepresentation induced the plaintiff to subscribe. At first instance, Denman, J held that in order to establish an actionable fraud, it must be proved by the plaintiff that he was:


“materially—not solely, but materially—influenced in the purchase of the thing which turns out to be useless, or in doing the act which turns out to be disastrous by one or more of the statements so made.”



7.23  On appeal, Bowen, LJ adopted the same formulation, holding that the fraudulent misrepresentation must have been the “sole cause of the plaintiff’s act, or materially contributed to his so acting”. Thus, the fraudulent misrepresentation need not be the only causative element in the representee’s inducement.40 The Lord Justice then proceeded to deal with the issue of material contribution on the facts. The plaintiff accepted that he was induced to subscribe to the debentures by virtue of his own mistake in that had he not made that mistake he would not have advanced the funds. There was no finding, however, that the plaintiff would have or would not have subscribed to the debentures unless the representation had not been made. Instead, the plaintiff accepted that there were two inducements, not one, of his subscription, namely his own mistake and the misrepresentation. Bowen, LJ defined the degree of inducement required in the following terms:41


“The real question is, what was the state of the Plaintiff’s mind, and if his mind was disturbed by the misstatement of the Defendants, and such disturbance was in part the cause of what he did, the mere fact of his also making a mistake himself could make no difference. It resolves itself into a mere question of fact.”



Although the Court of Appeal, in this case, established that in order to be actionable the fraudulent misrepresentation need not be the sole cause of the contract or other conduct, the degree of causative influence was still undefined.42 In this vein, Lord Halsbury, LC, in Arnison v. Smith,43 said that it is “all but impossible” to:


“analyse [the representee’s] mental impressions after an interval of several years, so as to say which representation in particular induced him to take shares... A person reading the prospectus looks at it as a whole... You cannot weigh the elements by ounces...”



7.24  With respect to Lord Halsbury, it is no less difficult to determine whether a mind has been “disturbed”.44 Less than three months later, in Derry v. Peek,45 the same Lord Chancellor referred to the relevant test of inducement as being one of “substantial” inducement. In that case, Lord Bramwell held that:


“Knowingly and fraudulently stating a material untruth which brings about, wholly or partly, the contract, also gives a cause of action.”



Later judicial statements

7.25  The differing tests of inducement were considered by two members of the Court of Appeal, in dealing with an allegation of negligent misrepresentation, in JEB Fasteners Ltd v. Marks Bloom & Co.46 In that case, Donaldson, LJ preferred the view that inducement was established only in the event of “but for” causation such that there would have been no inducement:


“if the truth had been known or suspected before the decision was taken, the same decision would still have been made.”



7.26  The Lord Justice identified three levels of inducement: first, where the misrepresentation had an exclusive and decisive impact on the final decision of the representee; secondly, where the misrepresentation was one of several factors, which together were “fundamental to [the decision’s] validity”; and thirdly, where the misrepresentation is a subsidiary factor which encourages or supports the representee’s decision. Of these, it appears that the first two cases are each an instance of inducement but the third is not a case of inducement. By contrast, Stephenson, LJ held that:


“as long as a misrepresentation plays a real and substantial part, though not by itself a decisive part, in inducing a plaintiff to act, it is a cause of his loss and he relies on it, no matter how strong or how many are the other matters which play their part in inducing him to act.”



7.27  This, however, may be no more than a restating of the principle that the fraudulent misrepresentation need not be the sole inducement. Indeed, in St Paul Fire & Marine Insurance Co (UK) Ltd v. McConnell Dowell Constructors Ltd,47 Evans, LJ considered that the two Lord Justices were doing no more than restating the test of inducement laid down in Edgington v. Fitzmaurice.48 Yet more recently, in Barton v. County NatWest Ltd,49 Morritt, LJ held that the misrepresentation need play only a “substantial”, but not a decisive, part in the final decision of the representee in order that the representee be induced. In Goose v. Wilson Sandford & Co,50 Morritt, LJ seemed to clarify his view by putting the test of inducement in a “strong” sense:


“The proper question is would Mr Goose have acted differently if the three misrepresentations relied on had never been made.”



7.28  In Macquarie Generation v. Peabody Resources,51 the New South Wales Court of Appeal committed itself to the weak notion of inducement, although it is not clear whether the court was laying down the position for the law of misrepresentation generally or in cases of fraud only. Beazley JA held that:


“The representation does not have to be the only inducing cause of the contract. Nor does it have to be the decisive or a necessary factor in the decision taken by the representee... Rather, the inducement will be proved if it is established that the representation was one of the factors which contributed to the decision which was made... If the representation does not affect the decision making process, that is, does not play a part in the decision which is made, there will be no inducement... Thus, it is not relevant for the Court to determine whether, if the true position had been known, the representee would or would not have altered his position in relation to the contract.”



Reaffirming the weak sense of inducement, in UCB Corporate Services Ltd v. Williams,52 a case concerning undue influence and misrepresentation, Jonathan Parker, LJ relied on Downs v. Chappell,53 as justifying an approach by which:


“the issue in the instant case is whether Mrs Williams was induced by the misrepresentation to execute the UCB Charge. In that context it matters not... whether, had she not been so induced, she would nevertheless have done so.”



The Lord Justice acknowledged that the separate question whether loss has been caused by reason of the induced conduct is dependent on a “but for” analysis.54 The part played by the misrepresentation must, however, be a substantial and not a “subsidiary” or “peripheral” consideration.55

7.29  There appears to be a distinction between testing inducement by reference to what the representee would or would not have done had no misrepresentation been made and what the representee would or would not have done if the truth, or the correct information, or even if a different representation had been made. Thus, in Downs v. Chappell,56 Hobhouse, LJ said, albeit in the context of the measure of damages:


“In general, it is irrelevant to inquire what the representee would have done if some different representation had been made to him or what other transactions he might have entered into if he had not entered into the transaction in question. Such matters are irrelevant speculations.”



7.30  Relying on Hobhouse, LJ’s judgment, in Bristol and West Building Society v. Mothew,57 Millett, LJ put the matter thus in discussing the position as regards negligent misrepresentations:


“Where, however, a client sues his solicitor for having negligently given him incorrect advice or for having negligently given him incorrect information, the position appears to be different. In such a case it is sufficient for the plaintiff to prove that he relied on the advice or information, that is to say, that he would not have acted as he did if he had not been given such advice or information. It is not necessary for him to prove that he would not have acted as he did if he had been given the proper advice or the correct information.”



And, again, in Bottin International Investments Ltd v. Venson Group plc,58 Blackburne J, relying on comments of both Hobhouse, LJ and Millett, LJ, said:


“It is equally well established that where a person has been induced by a misrepresentation to enter into a contract, it is irrelevant to consider whether he would have done so if he had been told the truth.”



7.31  These lines of authority were purportedly reconciled by Lord Steyn, in Smith New Court Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd,59 by holding that a “but for” test of causation might often be a satisfactory means to determine inducement, but a pragmatic approach to causation might be achieved by requiring the fraud to be a “substantial factor in producing the result” or by merely having resort to “common sense”.60 Lord Steyn did at least recognise that this was not an “intellectually satisfying theory of causation”.

7.32  In Standard Chartered Bank v. Pakistan National Shipping Corp (Nos 2 and 4),61 Lord Hoffmann initially referred to the impact of an actionable fraudulent misrepresentation as one where “the claimant would not have parted with his money if he had known it was false”, but then proceeded to discount any other factor, in this case the claimant’s own mistaken and negligent belief, but for which the claimant would not have made the payment, holding that the “law takes no account of these other reasons for payment. This rule seems to me based upon sound policy”. It is not clear, however, if Lord Hoffmann’s remarks are limited to the special case where the representee was negligent in pursuing the course of conduct induced by the fraud or also applies where there are other types of competing contributing causes.62

The case for a requirement of strong inducement

7.33  Whilst it is clear that the deceit need not be the sole cause of the inducement,63 the issue which these decisions do not seem to answer authoritatively is what degree of inducement must be proved in order to found an action in deceit. A test of “material contribution” is scarcely a satisfactory test of causation in terms of inducement.

7.34  Assume that there are two contributing factors operating in a representee’s decision to enter into a contract: a fraudulently false representation and a mistaken belief entertained by the representor for which the defendant is not responsible. The possibilities are that: (a) but for the fraudulent misrepresentation, the claimant would not have entered into the contract or pursued the relevant course of conduct; (b) the claimant would not have entered into the transaction or embarked on the course of conduct but for the combination of the fraudulent misrepresentation and the mistaken belief;64 (c) the claimant would have entered into the transaction or pursued the conduct had the representation not been made, but the representation reassured or encouraged the claimant to proceed with the transaction or the conduct;65 (d) the fraudulent misrepresentation was taken into account by the claimant, but did not affect the final decision or it is uncertain to what extent, if any, the misrepresentation played a part in the claimant’s decision; and (e) the fraudulent misrepresentation did not enter into the claimant’s thought processes. The first two possibilities are instances of a strong sense of causation; the third and fourth possibilities are each an instance of a weak sense of causation; and the fifth is a clear case of no inducement.66

7.35  There is much to be said for the view that the cause of action in deceit, like the cause of action for negligence, is designed (at least to a large extent) to compensate the claimant for any losses sustained by the claimant by reason of the misrepresentation, that is, if the representation had not been made, no loss would have been suffered.67 This is said to be the object of the measure of damages applied to claims in tort,68 namely to:


“put the party who has been injured, or who has suffered, in the same position as he would have been in if he had not sustained the wrong for which he is now getting his compensation or reparation.”



7.36  There is a strange confusion between the test of inducement and the measure of damages applicable to actions for fraud. The measure of damages was explained by Winn, LJ in Doyle v. Olby (Ironmongers) Ltd,69 namely that the purpose of awarding compensatory damages to a victim of deceit is to put him or her in the same position as if the representation had not been made, by comparing the pre-representation position with the position occupied by the claimant brought about by the representation. That is, in order to measure the loss, one puts the claimant in the same position as if the relevant contract had not been made or the claimant had not conducted him- or herself in reliance on the misrepresentation. If the purpose of this measure of damages assumes that the loss associated with the contract or other conduct would not have taken place but for the fraud, there is no reason why a test of inducement should be any different. That is, it is a test which presupposes a strong sense of causation.70 If it were otherwise, the claimant might well receive a windfall. This was perhaps in Lord Hoffmann’s mind in South Australia Asset Management Corporation v. York Montague Ltd,71 when speaking of a claim in negligence, he said that:


“The defendant is clearly not liable for losses which the plaintiff would have suffered even if he had not entered into the transaction or for losses attributable to causes which negative the causal effect of the misrepresentation.”



7.37  It is suggested that the court should adopt a strong test of inducement even in cases of deceit. While no one likes a fraudster to have deceived an innocent successfully, it is difficult to see why the court should allow a cause of action to exist, the mark of which is the suffering of damage, where in truth no damage has been sustained by reason of the misrepresentation.72 How can it seriously be suggested that a representee has suffered damage when that representee would have concluded the contract or pursued the line of conduct alleged to have been induced in any event (and consequently suffered the same loss) even if no misrepresentation had been made? It is understandable that the courts, explicitly fuelled by moral considerations, might be prone to punish fraud even if no damage resulted from the wrong. Unlike the making of fraudulent claims in the context of insurance contracts, where no inducement need be proved,73 in order that the fraudulent assured be penalised with the forfeiture of his or her claim and/or the avoidance of the insurance contract, damage resulting from the wrong remains an essential requirement of the cause of action in deceit. If, for policy reasons such as apply with particular force to insurance contracts, the law wished to remove the element of damage (that is, iniuria) from the cause of action, the courts should say so.74

7.38  There may be a qualification to this approach. In Macleay v. Tait,75 Lord Halsbury made a forceful point in holding that if one document contained a fraudulent misrepresentation and the claimant relied on that document but could not say which particular part of the document was determinative in his or her decision, the claimant would still have been induced:


“if the prospectus is calculated to induce people to take shares, and they do take shares, the prospectus, tainted with falsehood as it is, has acted as a whole, and people cannot be expected to analyse their own mental sensations so minutely as to be able to explain what particular statement had induced them to become subscribers.”



That, however, is a slightly different point, because the document can be taken as a whole as being fraudulently misrepresentative. If, however, a fraudulent representation, whether contained in a single statement or in a holistic document, is to be the cause of the representee’s decision to take up shares, enter into a contract or pursue a particular course of conduct, it should have a sound, palpable, causative influence on the representee’s judgement.

7.39  If the strong test of causation, as applied to inducement, is appropriate, the question must still be asked whether the claimant would still have entered into the transaction had he or she (a) been told the truth or (b) not been told a lie. Hobhouse, LJ in Downs v. Chappell,76 correctly said that the former test was inappropriate, but then formulated the test of causation as “what the judge should have done is to ask simply whether the plaintiffs entered into the contract in reliance upon” the representation. The learned Lord Justice was undoubtedly correct to disapprove the test of causation as being dependent on what the claimant would have done had the truth been told, because the duty upon the defendant is not to tell the truth (at least absent a duty of disclosure), but merely not to lie.77

7.40  The courts have, admittedly, referred to the difficulty of proving inducement in the sense of a strong causative influence. Indeed, in the nineteenth century, some judges referred to the impossibility of such proof.78 By the time of Edgington v. Fitzmaurice, Bowen, LJ quite rightly considered that the test of inducement is a question of fact. The difficulty of proof, such as it is, remains, but that complication, if it is one, arises in respect of a “material contribution” test as much as a “but for” causation test. In such cases, where a dishonest intention and materiality can be proved, it would be entirely reasonable for a rebuttable (factual) presumption of inducement to be applied.79

7.41  Putting aside the difficulties of proof, which apply with equal force, whatever the test of inducement might be, to visit a civil liability upon a representor, where the inducement is “weak”, operates not only as a penalty but also unjustly allows a lazy or careless representee to capitalise upon a misrepresentation.

The Representee’s Negligence or Means of Knowledge

7.42  Once the fraudulent misrepresentation has been established as having induced the resulting loss-causing conduct, it seems just that the credulity or stupidity of the representee in relying on the representation should not enter into the equation of determining the causative influence or effect of the representation.80 Fraudsters prey on the gullibility and naivety of their victims. There is no good reason why the mere fact that the representee was “taken in” by the misrepresentation, no matter how silly the representee’s faith or error, should relieve the representor of liability. That is not to say that the more unreasonable the representee has been in relying on the misrepresentation should be ignored in coming to a conclusion on whether there has been an inducement at all or in rebutting any applicable presumption of inducement. If, however, it is proved that the representee was induced, irrespective of how foolishly, the representee should have a cause of action in deceit assuming all of its requirements are satisfied.

7.43  An exception is said to exist in cases where the representee had both the opportunity and the obligation to inquire into the truth of what was being said. Initially, it was thought that if the claimant had the means of inquiring into the truth of the representation, assuming the representor did not induce the representee to forbear to make such inquiry, he or she could not bring an action in deceit if those means were not used because it was his or her own “laches” which caused the resulting loss or if the claimant conducted the inquiry negligently. As Lord Kenyon, CJ said:81


“where the common prudence and caution of man are sufficient to guard him, the law will not protect him in his negligence.”



7.44  When one considers, however, that the fraudulent misrepresentation might dissuade the claimant from inquiring too closely into the truth, a defence based on the negligent gullibility of the representee sounds hollow.82 In The New Brunswick and Canada Railway and Land Company v. Conybeare,83 Lord Chelmsford said:


“If a party makes a false representation, it may be no answer to a person complaining of being misled by it, to say to him, You had the means of ascertaining the untruth of my statement if you had thought proper to use them. The reply to this might probably be, Your representation put me off my guard. I was entitled to place faith and reliance upon it. I did so, and you have no right to complain that I trusted to your word and look no farther.”



7.45  It has long been held that if the representee was induced by the fraudulent misrepresentation of another, the representor cannot complain if the representee was negligent in relying on the representation or was given the means by which a careful person in the position of the representee would have discovered the truth. As Cranworth, LJ said in Reynell v. Sprye:84


“. . . it is no answer to the charge of imputed fraud to say that the party alleged to be guilty of it recommended the other to take advice, or even put into his hands the means of discovering the truth. However negligent the party may have been to whom the incorrect statement has been made, yet that is a matter affording no ground of defence to the other. No man can complain that another has too implicitly relied on the truth of what he has himself stated.”



7.46  Recently, in Bottin International Investments Ltd v. Venson Group plc,85 Blackburne, J summarised the state of the law as follows:


“it is well established that it is no defence to an action for deceit that it was foolish or unreasonable of the claimant to have relied on the dishonest representation in question.”



Although such considerations may have an impact on the very fact of inducement, once an inducement has been established, it matters not that the fraudster led the representee by the nose to the Sybillene books, if the representee chose to rely on the statements made to him or her by the fraudster rather than checking the books, the fraudster cannot deny the inducement. The negligence of the representee in relying on a misrepresentation is the same as, or at least an instance of, the defence of contributory negligence.

7.47  The position in respect of fraudulent concealment might be different (assuming of course the existence of any right of action in deceit for a non-disclosure).86 In Horsfall v. Thomas,87 an action for fraud based on a non-disclosure, the matter for discussion was whether there was a duty upon the seller of a steel gun to communicate to the purchaser a defect, known to the seller, in the goods being sold. Such a duty was said to be dependent on whether the defect was not discoverable on inspection; if the defect was “patent” and could have been detected upon a reasonable inspection, the vendor was described as not being guilty of fraud. Within five years, however, Lord Chelmsford, LC, in Central Railway of Venezuela v. Kisch,88 made it clear that it was no answer to a claim for “fraudulent misrepresentation or wilful concealment” that the claimant “might have known the truth by proper inquiry”. The irrelevance of the claimant’s negligence in relying on the misrepresentation was subsequently affirmed in Redgrave v. Hurd.89 In that case, one of the appeal judges, Baggallay, LJ, appeared to qualify the position by stating that:


“The representation once made relieved the party from an investigation, even if the opportunity is afforded. I do not mean to say that there may not be certain circumstances of suspicion, which might put a person upon inquiry, and make it his duty to inquire, but under ordinary circumstances, the mere fact that he does not avail himself of the opportunity of testing the accuracy of the representation made to him will not enable the opposing party to success on that ground.”90



Baggallay, LJ relied on the decision in Rawlins v. Wickham.91 In that case, the plaintiff became a partner in a bank upon the strength of representations made to him by the existing partners concerning the size of the bank’s debts to its customers. Knight Bruce, LJ said that the plaintiff:


“was entitled to believe their representations to be accurate, without looking at the books. He was entitled to continue in that belief until ground for suspicion arose, or information was given him by one of the partners.”



7.48  This line of authority suggests, therefore, that while the representee’s negligence cannot be relied on to insulate the representor from liability, once the representee entertains a suspicion that the representation is not true and fails to make further inquiry, at that point the representee may not be permitted to succeed in an action for deceit, unless the misrepresentation puts the representee off further inquiry. There is some indirect support for this approach in the recent decision of the Court of Appeal in Peekay Intermark Ltd v. Australia and New Zealand Banking Group Ltd.92 In that case, the second claimant was held not to have been induced by a non-fraudulent misrepresentation to enter into the contract, where the misrepresentation had been corrected in the contract itself. Moore-Bick, LJ held that the second claimant instead had been induced by his own assumption that there was no discrepancy between what he had previously been told and what the contract related.93 Nonetheless, the general position is that where the representation is corrected other than by the terms of the contract itself, the correction must fairly be brought to the attention of the representee.94

7.49  It, therefore, appears to be well established that, as far as inducement is concerned, it is not permissible to deprive the representee of a right of action merely because he or she has been negligent in relying on the fraudulent misrepresentation. Although moral condemnations abound in stripping the defendant of a right to rely on the claimant’s negligence in relying on the representation, the claimant’s unreasonable conduct might be relevant in assaying the moral weight of the case and may be taken into account in assessing various other aspects of a claim for deceit.

7.50  First, it is open to the defendant to challenge the reasonableness of the interpretation given to the representation by the representee and to challenge the materiality of a representation, as explained by Hobhouse, LJ in Downs v. Chappell, by reference to its objective likelihood or tendency to induce (i.e. its materiality). If the representee relied on a representation which could not reasonably be taken to mean what the representee considered it to mean, the court will be more likely to disregard any reliance placed on the representation. One might be tempted to add “even if the unreasonable interpretation was in fact intended by the representor”. That, however, sounds too much like facilitating a deceit. In Possfund Custodian Trustee Ltd v. Diamond,95 Lightman, J suggested that where the fraudulent intention is not expressly or impliedly communicated to the representee, it becomes incumbent on the representee to establish that he or she reasonably relied upon the representation and reasonably believed that the representor intended the representee to rely upon it. This, however, appears to conflate two separate requirements of the tort.

7.51  The position however does reveal that the blanket assertion that one ignores the reasonableness of the claimant’s position in relying on the representation is a principle which begins to test its boundaries. Sensitive to such issues, it is noteworthy that, in Primus Telecommunications plc v. MCI Worldcom International Inc,96 against a submission that if a claimant understood a representation in a particular way, it was irrelevant to determine how a reasonable person in the position of the claimant might have understood the representation, Mance, LJ, said that:


“That seems to me a somewhat surprising proposition. As Cartwright states in his work on Misrepresentation97. . . dealing with ‘sales talk’, ‘the core question is whether the representee was entitled to take the statement seriously and so rely on it in deciding whether to enter into the contract’. As I presently see the position, whether there is a representation and what its nature is must be judged objectively according to the impact that whatever is said may be expected to have on a reasonable representee in the position and with the known characteristics of the actual representee...”



7.52  Secondly, the reasonableness of the claimant’s behaviour might be relevant to determine whether or not the loss or damage sustained was in fact caused by the misrepresentation or by the claimant’s failure to mitigate that loss. In considering such matters, however, it is important to keep distinct the prudence of the claimant’s reliance on the misrepresentation and the degree to which the claimant suffered the resulting loss by reason of his or her own negligence.98 This raises the question as to the place of contributory negligence as a defence to action for deceit, which is considered below.99

7.53  Thirdly, the representee may be in an equivalent or superior position to that of the representor to evaluate the truth of the representation. If for example two parties, both art dealers, are negotiating the sale and purchase of a work of art, and if in the context of that negotiation the seller makes representations about the monetary and aesthetic value of the artwork, for example, that the piece is likely to achieve a particular sum at auction, the representee in many respects is in an equivalent, if not a superior position, to that of the purchaser and will be able to form his or her own judgement on such matters. It may be questioned, although the particular answer is entirely disputable, whether the purchaser should be able to maintain an action against the seller. In Clapham v. Shillito,100 in considering a claim for specific performance and the defence of misrepresentation, Lord Langdale, MR said:


“when we are endeavouring to ascertain what reliance was placed on representations, we must consider them with reference to the subject-matter, and the relative knowledge of the parties. If the subject is capable of being accurately known, and one party is, or is supposed to be, possessed of accurate knowledge, and the other is entirely ignorant, and a contract is entered into, after representations made by the party who knows, or is supposed to know, without any means of verification being resorted to by the other, it may well enough be presumed, that the ignorant man relied on the statements made by him who was supposed to be better informed; but if the subject is in its nature uncertain—if all that is known about it is matter of inference from something else, and if the parties making and receiving representations on the subject have equal knowledge, and means of acquiring knowledge, and equal skill, it is not easy to presume, that representations made by one would have much or any influence upon the other.”



In a similar vein, in Barings plc v. Coopers & Lybrand,101 Evans-Lombe, J said that the principle in Reynell v. Sprye would not apply where the representee was under a contractual duty owed to the representor’s employer to test the truth of the employee’s representations.

7.54  If such inquiries are possible or reasonably expected, why should the credulity of the representee be ignored? It might be said that ignoring the mind and conduct of the representee in assessing the impact of a deceit might work an injustice in reverse. It might be thought odd that it is permissible to consider the reasonableness of the claimant’s conduct in determining the scope of the representor’s liability and the consequent recoverable loss but not the reasonableness of the claimant’s particular decision to rely on the misrepresentation. It may seem difficult, and a little capricious, to justify an approach which pays no regard to the claimant’s foolishness in the inducement itself. On the other hand, it can be said with force that fraudsters target and prey on the stupid or the ill-educated or, indeed, those blinded by the fraud. In JJ Coughlan Ltd v. Ruparelia,102 in dealing with an argument that the representee could not have been induced to participate in a financial investment where it was obviously absurd, Mackay, J said:


“It is simply the case that as with most victims of fraud, the prospect of rewards had distorted and suspended his normal powers of judgment.”



7.55  To allow a defence of contributory negligence in actions for deceit might be to penalise persons labouring under such disadvantages. Yet the obvious answer to this charge is that the reasonableness of the representee’s reliance on the misrepresentation should take into account the degree of trust placed by the representee on the representor, the wit and education of the representee and their social and economic circumstances.103 In some circumstances, therefore, there is much to be said for the view that the representee should not be permitted to rely on his or her own negligence in proving inducement.

Knowledge of the Truth

7.56  Of course, where the representee is already aware of the truth or inquires into and discovers the truth prior to embarking on the relevant transaction, it would be difficult to prove an inducement,104 unless it is demonstrated that the truth was not recognised for what it was by the influence of the lie or that the truth did not wholly neutralise the effect of the misrepresentation.105 For this purpose, the representee’s knowledge would include actual knowledge as well as the equivalent of “blind-eye” knowledge, involving at least a suspicion that the representation was untrue.106 Constructive or deemed knowledge of the truth, for example imputed from an agent, is not sufficient,107 unless of course the agent had sufficient authority and his or her knowledge was to be attributed to the claimant,108 or unless it was the inducement of the agent which was in issue.109

7.57  There are cases where the representee will undertake an inquiry into the subject matter of a representation. This inquiry might involve the representee investigating the matter further or exercising his or her own judgment on the matter, or it might result in the representee commissioning another to undertake the relevant investigation or to advise the representee about the subject matter of the representation. The relevance of the inquiry may be twofold. The inquiry might be such that the representee relies on his or her own investigations instead of the representation (although the representation might also serve to confirm the representee’s own inquiry) or the inquiry might in fact reveal the truth to the representee. In either case, it may well be that the representee was not induced by the representation,110 although there might still be inducement, especially if such investigations would not reveal the true extent of the fraud.111 For example, in Gipps v. Gipps,112 a husband and wife entered into a divorce settlement, the wife having been induced by misrepresentations made by the husband as to the value of shares in a company in which the couple were the only shareholders. The wife knew that the representations could not be entirely accurate, but she did not know the full extent by which the husband had under-valued the shares. The husband argued that the wife could not have been induced by his misrepresentations. The argument was rejected by the NSW Court of Appeal, holding that the wife had not suspected that the representations were untrue to the extent they were. Hutley JA held:


“it by no means necessarily follows that complete knowledge of the falsity of representations defeats a case based on them: it is only if the knowledge is such as to destroy the effect of the misrepresentations as inducements. Only if knowledge is of the falsity of representations, and that knowledge is accepted as true so that the false belief is wholly dissipated does knowledge defeat misrepresentation.”



7.58  In Flack v. Pattinson,113 the Court of Appeal held that the claimant relied upon the defendant’s fraudulent misrepresentation that the vintage racing car which the claimant had purchased for £180,000 had an engine capacity of 2.5 litres, and thereby a Formula 1 car, whereas in fact the car had an engine capacity of 1.5 litres, being a Formula 2 car. The claimant had been earlier informed by a motor engineer that the car had always been a Formula 2 car. The Court of Appeal, in reviewing and upholding the decision of the trial judge, did not consider that the judge was not entitled to come to the conclusion that the claimant had relied on the misrepresentation, noting that the engineer’s information had made little impression on the claimant, because of his enthusiasm for the vehicle and because he thought the engineer was trying to put him off the acquisition. Chadwick, LJ said that the only relevant question was whether the claimant had relied on the misrepresentation.

7.59  Of course, if the truth is discovered after the relevant conduct allegedly induced, that should not affect the question whether or not there was in fact an inducement. The mere fact that a representee in such circumstances chooses not to avoid or rescind the relevant transaction does not suggest that the representee had not been induced by the misrepresentation.114 Such knowledge may ultimately have an impact on the ability of the representee to avoid or rescind,115 but if the representee has been induced by the deceit, the decision to affirm the transaction does not detract from the fact of inducement.
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Chapter 8

Remedies for Deceit

Introduction

8.1  The two classic remedies for a fraudulent misrepresentation1 are the monetary remedies, principally compensatory damages in respect of the loss sustained by the representee by reason of the deceit, and the avoidance or rescission of the contract, disposition or other transaction procured by reason of the fraud.2 Both remedies are available to the claimant; no choice need be made.3

Compensatory Damages

8.2  The injury to the claimant (the damnum) lies at the heart of the action in deceit. Unless there is damage, there is no cause of action at common law.4 The claim for damages in deceit is a claim for unliquidated damages.5 There are various types of injury which may result in monetary remedies. Compensatory damages are awarded for loss or damage which may be assessed and quantified in monetary terms,6 in particular property loss or damage, financial losses, third party liabilities, the impairment of parental rights,7 and losses associated with death or physical injury.8 Other types of injury may be catered for by other types of remedy.9

Causation, remoteness and mitigation

8.3  The injury which is to be compensated must have been caused by the deceit. Without that causal connection, there is no cause of action. Accordingly, in the curious case of Collins v. Cave,10 the plaintiff, the defendant and one Collins had entered into a joint speculation, with Collins providing all the capital, two-thirds of which was advanced on behalf of or as a loan to the plaintiff and the defendant; Collins wished to retire from the adventure and the defendant offered to take upon himself the whole of the adventure and the whole of the debt, provided that the plaintiff retired from the adventure as well. Collins consented to this arrangement and it appears that the plaintiff had agreed to it. In a particularly elaborate plan, the defendant intended to induce Collins to believe that the adventure had never been terminated, because of the plaintiff’s continued involvement, and to induce Collins to sue the plaintiff for the one-third capital contribution lent to the plaintiff, and to deter the plaintiff from calling the defendant as a witness (who would have had to affirm the agreement by which the plaintiff’s debt was assumed by the defendant) and to destroy the plaintiff’s credit as a witness. To this end, the defendant wrote a letter purportedly addressed to the plaintiff, but in fact directing it to Collins; in that letter, the defendant pretended that the plaintiff refused to concur in the arrangement. Collins sued the plaintiff and the dispute was referred to arbitration, on terms that neither the plaintiff nor the defendant would be examined as witnesses. Collins recovered the debt from the plaintiff and the plaintiff sued the defendant in deceit. The Exchequer Chamber held that the plaintiff’s liability to Collins did not result from the fraudulent representation, given that there was no sufficient reason why the defendant was not called as a witness or for concluding that the defendant would have committed perjury, or indeed that the arbitrator’s decision was in error. Wightman, J said that:


“The difficulty is, to say that the damage necessarily resulted from the fraudulent representation... we do not see that the damage which the plaintiff alleges himself to have sustained arose from the acts of the defendant.”



8.4  In Barry v. Croskey,11 Page Wood, V-C held that the injury or damnification sustained by the claimant must have resulted from his or her reliance on the misrepresentation. The Vice-Chancellor said that “the injury . . . must be the immediate and not the remote consequence of the representation”.12 The nature of this causal relationship between the representation and the loss is clearly important, because it will define the boundaries of recoverable loss.13 There is an intriguing question whether or not it is the sustaining of any loss or of a recoverable loss which is an ingredient of the cause of action in deceit;14 it is unlikely, however, that the issue will be of much practical application, given that it is the proof of recoverable damage which will result in an award of compensatory damages. It is possible that the issue will acquire significance if other remedies, such as restitutionary, exemplary or aggravated damages, are available on the establishment of a legal deceit.

8.5  The boundary is first pegged by reference to the nature of the inquiry into causation or rather into the essence of the wrong. If the representor states something to be X, knowing it is Y, he or she will be liable in damages, such damages to be calculated by comparing the position the representee occupies as a result of his or her reliance on the representation and the position the representee would have been in had the representation not been made.15 The inquiry does not involve a comparison with the claimant’s position had the representation been true.16 The distinction between the two measures of loss lies in the characterisation of a claim for misrepresentation as a claim in tort such that the damages are assessed as if the tort had not occurred and not as a claim in contract where damages for breaches of contractual warranties are judged by reference to the claimant’s position had the statement been true.17

8.6  Lord Hatherley suggested that the damage flowing from the deceit must not be too remote to be recoverable. It is not clear whether the Vice-Chancellor, as he was then, had been referring to the directness of the consequence or its foreseeability,18 although the former is likely, given the distinction drawn with his use of the word “immediate”. In any event, the Court of Appeal and the House of Lords, in Smith New Court Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd,19 have approved the principle that the claimant is entitled to an award of damages in “reparation for all actual damage directly flowing from (that is, caused by) entering into the transaction” and embarking on the relevant course of conduct. Such damages will include consequential, albeit direct, losses.

8.7  Accordingly, in Hyde v. Bulmer,20 where the plaintiffs had been induced to agree to a deed of composition with a debtor who falsely represented that his other creditors agreed to the composition, it was held that the plaintiffs could not establish that they would have recovered a higher dividend in a bankruptcy, and could not recover the costs of their failed petition in bankruptcy to set aside the deed, because


“they were incurred by the plaintiffs not on the faith of the defendant’s representation, but in consequence of the discovery by the plaintiffs that that representation was false. The damages in an action of this kind can only be the legal consequences of the defendant’s false representation.”



8.8  By comparison, in Mullett v. Mason,21 the Court of Common Pleas held that where the sale of a cow was induced by a fraudulent misrepresentation that the cow was free from infectious disease, the plaintiff was held to be entitled to damages representing the loss not only associated with the cow purchased, but also five other cows which had been infected by the diseased cow. In addition, if the claimant is induced by the misrepresentation to undertake an illegal, or possibly immoral, course of action, without sufficient knowledge of the facts going to constitute that unlawful or immoral conduct, in theory the claim for damages associated with that venture should be allowed.22

8.9  In KBC Bank v. Industrial Steels (UK) Ltd,23 David Steel, J awarded to the claimant who presented documents provided by the defendant under letters of credit, which were rejected as discrepant, damages in deceit in respect of the costs incurred by the claimant in seeking recourse against the issuing banks. This might be explained as an instance of mitigation. In Banks v. Cox,24 Lawrence Collins, J suggested that expenses and losses incurred in trying to run a business, which had been acquired on the faith of a deceitful misrepresentation, and which had been disastrous for the claimant, could be recovered as consequential losses. In that case, the judge allowed the recovery of compensation for legal fees, financing costs, additional premiums payable to increase loan facilities, accountancy fees, and the costs of marketing the business for sale. By contrast, in Standard Chartered Bank v. Pakistan National Shipping Corporation,25 the Court of Appeal disallowed a claim for damages based on the salary of their employee who had been delegated to deal with the bank’s loss, because there was no evidence that there had been a sufficient re-allocation of the bank’s managerial or supervisory resources as a result of the deceit.

8.10  It is now well established that the foresight or contemplation of the parties will not limit the scope of the claimant’s recoverable damages. The defendant will be liable for all losses caused by the deceit, whether or not it was foreseeable.26 In Slough Estates plc v. Welwyn Hatfield District Council,27 May, J explained that the fraudster will have had transferred to him or her more than the “whole foreseeable risk of a transaction induced by fraud”. In Smith New Court Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd,28 Lord Steyn explained the reasons for ignoring the foreseeability of any loss in awarding damages for deceit, namely that this approach to compensation will serve as a deterrent against fraud and, based on moral considerations, as between the fraudster and the innocent party, the fraudster should bear the risks of misfortune caused by the fraud.29 Thus, there is no restriction to the award of damages based on the concept of remoteness, as usually applied to less offensive torts. Therefore, in Doyle v. Olby (Ironmongers) Ltd,30 where the plaintiff had been induced to purchase the defendant’s ironmonger’s business by misrepresentations made by the defendant company and director as to the business’s turnover and profit, the court allowed the plaintiff to recover as damages all of the losses associated with the transaction up until the moment the business was disposed of by the plaintiff. Lord Denning, MR explained the position in his judgment, which plainly demonstrates the law’s policy:


“All such damages can be recovered: and it does not lie in the mouth of the fraudulent person to say that they could not reasonably have been foreseen. For instance, in this very case Mr. Doyle has not only lost the money which he paid for the business, which he would never have done if there had been no fraud: he put all that money in and lost it; but also he has been put to expense and loss in trying to run a business which has turned out to be a disaster for him. He is entitled to damages for all his loss, subject, of course to giving credit for any benefit that he has received. There is nothing to be taken off in mitigation: for there is nothing more that he could have done to reduce his loss. He did all that he could reasonably be expected to do.”



8.11  Although the courts have adopted a penal approach in measuring recoverable loss and damage sustained by reason of a deceit, that does not permit the claimant to recover a monetary sum in respect of reasonably avoidable losses, bearing in mind the requirement of reasonable mitigation.31 This is the principle of causation applied in respect of all claims for compensation, applicable to the tort of deceit, as with any other breach of duty sounding in damages.32 The courts, however, will be slow to find a failure to mitigate, particularly where that mitigation would require the claimant to have spent money or to take unnecessary risks.33 In Great Future International Ltd v. Sealand Housing Corporation,34 Lightman, J said that:


“The onus of establishing that the Claimants could and should have concluded a [mitigating] deal is likewise not lightly discharged.”



8.12  That does not mean that the court will not reduce an award of damages if the claimant plainly has failed to mitigate. For example, in Morris v. Jones,35 the claimant had purchased a flat induced by a fraudulent misrepresentation concerning damp affecting the property, but did not undertake repairs until 18 months after the damp manifested itself, by which stage the repairs cost more than they would have done had the repairs been undertaken when the damp was discovered. The Court of Appeal held that the claimant had acted unreasonably in failing to mitigate the damage.

8.13  Further, the mitigation must be sufficiently connected to the loss to be a relevant consideration. Thus, if the claimant was induced to purchase a motor cruiser by a fraudulent misrepresentation as to the vessel’s condition, any award of damages will be reduced to reflect the fact that the claimant refused to accept an offer for the purchase of the vessel well in excess of its value.36 In Jewelowski v. Propp,37 however, the plaintiff lent money to a company on a debenture and upon the company’s insolvency recovered only a quarter of his investment; the plaintiff purchased the company’s assets and sold them at a profit which would have largely extinguished his loss on the debenture; the court did not hesitate to find that the profit on the resale should not result in a discount on his damages claim.

8.14  In Standard Chartered Bank v. Pakistan National Shipping Corporation,38 the bank who paid for the goods (bitumen) on the faith of a fraudulently false bill of lading sued the shipowner on whose behalf the bill had been issued for damages. The court held that the value of the bitumen, given its condition, was not to be assessed by reference to a readily available market and that the loss prima facie sustained by the bank was the difference between the moneys paid for the goods and the price received pursuant to an ad hoc sale to a third party. In order to demonstrate that the failure to mitigate causally interfered with the loss directly caused by the misrepresentation, it is necessary for the defendant to establish not only an unreasonable failure to mitigate but also that that failure resulted in a reduction of the realisable value of the goods in the bank’s hands. Potter, LJ held:


“If an issue is raised by the defendant that the price received was diminished by reason of the claimant’s failure to take reasonable steps in negotiating the sale, or by effecting an alternative sale at a higher price, so that the loss suffered (or part of it) is attributable to such failure rather than to the original fraud, then the burden of that issue lies upon the defendant. That being so, it is part of that burden not merely to show that the plaintiff failed in some respect to act reasonably, but that his failure did in fact lead to a diminution in the price he could have obtained had reasonable steps been taken.”



8.15  On the facts of the case before the court, it was held that the shipowner had failed to prove the case of a failure to mitigate it had advanced. In the same case,39 the judge at first instance (whose decision was affirmed by the Court of Appeal) said that if there were an available market, any decision by the representee not to avail itself of that market would be treated as an independent decision not caused by the fraudulent misrepresentation.

Measure of damages

8.16  The general rule of compensatory damages is that the claimant is entitled to an award which would put him or her in the same position the claimant would have been had the tort not been committed, that is had the misrepresentation not been made. The award of damages should not be measured against the position he or she would have been in had the representation been true; that is the contractual measure.40 The representee may suffer loss by reason of the fraudulent misrepresentation if he or she would not have entered into the transaction or pursued the course of conduct had the misrepresentation not been made, in which case he or she may recover as damages the capital and income losses associated with the transaction or conduct,41 credit having been given for profits, receipts or other benefits associated with the transaction or conduct provided that the profits or benefits are not too remote (“no-transaction method”).42 Similarly, the representee may be adversely affected by the misrepresentation by having entered into the transaction on less advantageous terms than would have been the case, either with the defendant or a third party, had no representation been made (“successful-transaction method”).43

8.17  The inquiry into damages may often involve comparing the claimant’s position had the relevant transaction been concluded and had it not; but in some cases one must consider the possibility that had the representation not been made the loss to the claimant is measured by a comparison of his or her position had the transaction been entered into on the terms actually agreed or had the transaction been entered into on terms which would have been agreed but for the misrepresentation.44 The claimant in deceit need not have entered into a transaction in order to suffer a loss; he or she may have incurred and wasted expense in relying on the misrepresentation.45 The precise measure will always depend on applying the “overriding compensatory principle”, requiring the court to assess the claimant’s loss by reference to his or her actual position following and in reliance on the misrepresentation, and the position the claimant would have been in had no representation been made.46 There appear to be no other subsidiary rules which predominate for the purposes of this exercise,47 although it should be noted that considerations of public policy may be taken into account in denying a particular head of recovery.48

8.18  Different measures of damage have been applied depending on the nature of the case. For example, the fraudulent misrepresentation may have induced the claimant to pay more than he or she was obliged to pay, in which case the appropriate compensation will be, or at least start with, the return of the excess funds so paid.49 If the claimant is induced to part with funds in exchange for financial services, any fraud will entitle the recovery of what is paid for those services, less any credit received as a result of those services.50 With respect to a fraudulent misrepresentation inducing the purchase of a business, asset or property,51 the usual measure of damages is the difference between the price paid (including transaction costs such as broker’s commission and stamp duty)52 and the actual value of the subject matter received, plus expenses incurred as a result of the transaction.53 In addition, in “no-transaction method” cases, the victim of the misrepresentation would be entitled to recover the losses incurred in consequence of the induced transaction, namely the costs invested in the improvement of the thing purchased. In addition to the capital losses, trading losses and operating costs associated with the subject matter of the purchase would be recoverable.54 The claimant would seldom recover all that he or she has invested in the transaction unless that which was acquired was entirely worthless or unless nothing was acquired at all.55 In “successful-transaction method” cases, the claimant would generally be entitled to the difference between the price paid for the property and the actual value of the property acquired, but not the cost of repairing or restoring the property to its expected condition, because in such cases that would be a cost which would have been incurred in any event.56 It may be that the purchase of property will be financed by a bank or other loan; if the claimant purchaser is unable to service the loan, because nothing of value has been acquired through the induced purchase, the costs associated with the realisation of the security for the loan and the interest charges will be recoverable.57

8.19  If, by reason of the induced purchase, the claimant has been deprived of the anticipated benefits and capital and income profits from pursuing an alternative course of action (for example, purchasing another business or asset), that loss of profit would be recoverable from the representor,58 assuming that such a loss could be proved, which in many cases may be questionable given the speculative nature of the alternative course.59 The loss of profit anticipated on the purchase itself—as opposed to the profits of an alternative purchase—should not, however, be recoverable, as that would elevate the measure of loss from the tortious measure (or the reliance interest measure) to the contractual (or the expectation interest) measure.60 The resulting transaction need not of itself be loss-making or unprofitable to the claimant; the loss lies in the claimant being worse off as a result of the misrepresentation, even though the induced transaction is itself profitable.61 It appears that the recovery of such losses reflects the law’s policy of condemning fraud.62

8.20  Similar principles apply to the position of the seller of an asset, business or property who has been induced to contract with a purchaser by the latter’s misrepresentation in circumstances where, had the misrepresentation not been made, the contract would not have been concluded. Accordingly, in Smith Kline & French Laboratories Ltd v. Long,63 the plaintiff sold certain pharmaceutical products to a company, which later became insolvent, on the faith of a representation by its managing director that the products would be resold in certain African countries. The price paid was equivalent to the plaintiff’s ex-factory price, rather than the usual commercial price. In fact, the purchaser re-sold the goods in Europe. The plaintiffs claimed against the defendant managing director, because the purchaser had failed to pay the purchase price for some of the products. At first instance, the judge held that although a fraudulent misrepresentation had been established, the plaintiffs could not prove a loss, because it had been assumed in the proceedings that the plaintiffs incurred no expense in producing these goods and because there was no evidence that the plaintiffs would have resold the goods elsewhere at a better price. Thus, the judge held, the misrepresentation induced the plaintiff into a profitable contract and no damages would be awarded. The Court of Appeal, however, awarded damages based on the market value of the goods, it being found that the plaintiff could readily have sold these products at their ex-factory price, less the purchase price. Curiously, in coming to this decision, the court held that it would not lie in the mouth of the defendant to suggest that the plaintiff would not find an alternative purchaser for the goods. So, the plaintiff succeeded in recovering as damages the difference between the market value of the goods, which was the same as the price agreed to be paid by the purchaser, and the sums actually received in payment of that price, which worked out to be the shortfall in the purchaser’s payment.

8.21  If the claimant is induced by the defendant’s fraud to give up a valuable right, such as a protected tenancy or a contract of employment, in favour of an illusory alternative, the claimant will be entitled to recover compensation for the loss of that right, namely the property value of the protected tenancy or the loss of employment earnings.64 Moreover, if the representee is induced by the misrepresentation to incur costs in a legal proceeding against a third party, those costs will be recoverable. Thus, in Randell v. Trimen,65 the plaintiff entered into a contract for the supply of stone on the faith of the purchaser’s architect that he was authorised to make the purchase. That representation was untrue and led to the plaintiff unsuccessfully suing the purchaser and incurring costs in the process, which were held to be recoverable from the architect who had been sued for the fraudulent misrepresentation. Indeed, the damages award extended to the costs of the purchaser for which the vendor was liable. Accordingly, the measure of damages may well embrace an indemnity for liabilities incurred to third parties.

Date at which damages assessed

8.22  The moment at which damages are assessed is normally the date of the relevant transaction or conduct,66 although it may be appropriate to consider subsequent events to carry out that assessment.67 Notwithstanding that general rule, it is permissible to consider the claimant’s position up until that point of time when the claimant discovers the truth, assuming that the misrepresentation had continued to influence the representee up until then,68 or is able, if ever, to extricate him- or herself from the effects of the fraud.69 Thus, in Smith New Court Securities Ltd v. Scrimgeour Vickers (Asset Management) Ltd,70 the claimant purchased shares in Ferranti in reliance on fraudulent misrepresentations; after their purchase, it was revealed that an unrelated fraud had been perpetrated on Ferranti, causing a decline in its share value. The House of Lords had little difficulty in awarding damages based on the depreciated value in the shares. In this sense, the shares already suffered from an unknown blight at the time of the purchase and all that the fraud’s discovery had achieved was a correction in the share price to reveal the stock’s true value.71 The precise date at which the balance is to be struck can be important in determining whether or not the induced transaction is to be treated as loss-making or profitable.72 The influence of the representation may either be that the claimant is induced to retain the property or that the claimant is unable to realise or dispose of the property (“the circumstances of the case are such that the plaintiff is, by reason of the fraud, locked into the property”).73 One must look “at the end result of his having entered into the transaction and find out what was his loss over all”.74 The fact that the loss was contributed to by a market-driven decline in value will be factored into the claimant’s recoverable loss, provided that the representor would not have been exposed to such declines but for the misrepresentation and at least up until the point of time that the representation ceases to induce, for example because the claimant discovers the fraud.75 Once the claimant becomes aware of the fraud, any loss suffered thereafter which arises by reason of the claimant’s own “choice, freely made”, will be the claimant’s own responsibility and cannot be claimed from the defendant representor.76

8.23  Even though, therefore, the court can consider post-inducement events in calculating the claimant’s recoverable damages, it may be that the claimant can elect to have his or her compensation assessed as at the date of the induced transaction or conduct and thereby limit the amount to be credited against the losses as valued at that date by reference to later savings. In Great Future International Ltd v. Sealand Housing Corporation,77 the claimants acquired shares in a company (SLEC) associated with the development of housing and a golf course in China based on their acceptance of the defendants’ false representations that money had been paid for the acquisition of the land for the development from a third party. The claimant adopted the sale but claimed damages. The issue in the case concerned the appropriate date on which the court should value the shares, namely the date of the transaction or a later date, the inquiry date. Lightman, J held:


 “The legal position is that in accordance with the general rule the Claimants (who have not crystallised their loss by a sale of shares) are entitled to limit the credit to be afforded in respect of the Subscription Shares to their value at the Closing Date unless (as the Defendants contend) justice requires that credit be afforded for the value of the shares at the date of the Inquiry. The value of the shares at the Closing Date reflects the effect on their value of the Defendants’ fraud and their control of SLEC and possession of the majority shareholding... In my view the Claimants who had purchased the Subscription Shares as an investment were fully entitled to elect to adopt the purchase transaction, retain the shares giving credit on their claim for damages for the value (if any) of those shares at the date of purchase and claim the difference between the purchase price and such value. The purchaser who adopts that course is in nowise unjustly enriched or over compensated. In valuing the property as at that date, he must, of course, have regard to its full potential. I cannot see why the foreseeable consequence of the Defendants’ fraud on the value of the Subscription Shares should disentitle the Claimants to a valuation at the Closing Date or entitle the fraudsters to some anticipated advantage arising from the postponement of the date of valuation to the date of the Inquiry . . . I do not see why in justice the Defendants should be entitled to claim or seek credit for any increase in the value of the Shares arising over the period that they concealed their fraud and harassed and delayed the Claimants when seeking to enforce their rights in the courts and to salvage their investment. That is the object and effect of the postponement of the date of valuation to the date of the Inquiry which they seek...”



Loss-making and profitable transactions

8.24  For the purposes of calculating damages flowing from a deceit, it may not matter that the induced transaction or course of conduct is loss-making for reasons unconnected with the misrepresentation, if the reason that the claimant is ensconced in the transaction is, at least in part, the inducing effect of the fraudulent misrepresentation.78 Further, it is permissible to take into account the fact that but for the misrepresentation the claimant would not have entered into the same contract or acted in the same way but would have undertaken a more profitable course, even if the course actually adopted by the claimant was not in itself loss-making but profitable.79

8.25  This approach to compensating the victim of deceit (by allowing the recovery of all direct, including consequential, losses associated with the induced conduct whether or not the losses were foreseeable) is the result of there being two separate questions of causation inherent in a finding of deceit: first, the inducement of the representee to enter into the relevant transaction; secondly, the losses flowing from that transaction, not the misrepresentation.80 This, it might be argued, would mean that Lord Hoffmann’s mountain-climber will be able to recover from his doctor who knowingly misrepresented his fitness to climb the mountain all losses associated with his adventure, even if his injury was sustained by a purely random event, such as an avalanche, unconnected with his personal fitness.81 That is unlikely to be the case, given that such accidents might be attributable to a supervening cause, in which case they would not be the “direct” consequence of the fraud. For example, in Twycross v. Grant,82 Cockburn, CJ said that:


“If a man is induced by misrepresentation to buy an article, and while it is still in his possession, it becomes destroyed or damaged, he can only recover the difference between the value as represented and the real value at the time he bought. He cannot add to it any further deterioration which has arisen from some other supervening cause. If a man buys a horse, as a racehorse, on the false representation that it has won some great race, while in reality it is a horse of very inferior speed, and he pays ten or twenty times as much as the horse is worth, and after the buyer has got the animal home it dies of some latent disease inherent in its system at the time he bought it, he may claim the entire price he gave; the horse was by reason of the latent mischief worthless when he bought; but if it catches some disease and dies, the buyer cannot claim the entire value of the horse, which he is no longer in a condition to restore, but only the difference between the price he gave and the real value at the time he bought.”



8.26  Accordingly, it is not every item of loss associated with the induced contract or transaction which will be recoverable in deceit. Losses which are caused by a “supervening cause” will not be recoverable.83 In Man Nutzfahrzeuge AG v. Freightliner Ltd,84 Moore-Bick, LJ appears to have acknowledged the test of supervening cause as one that “obliterates” the wrongdoing which instituted the chain of events giving rise to the loss. On this analysis, Lord Hoffmann’s mountain-climber (or depending on the seriousness of his injury, his or her estate) will be disappointed.

8.27  The converse to this approach in rendering the fraudster responsible for all losses associated with the induced transaction is that if the “transaction” is profitable, there may be no loss or damage which will enable a recovery of damages at common law (although whether a transaction is loss-making or profitable may well depend on the date on which damages are to be assessed). Similarly, if the transaction has resulted in certain profits to the claimant, it may be that those profits should be taken into account in determining the existence and extent of any relevant loss. For both purposes, it is important to isolate the relevant “transaction” and determine whether or not any item of profit was too remote from the induced transaction. In Komercni Banka AS v. Stone and Rolls Ltd,85 the claimant bank paid the sum of US$94 million under letters of credit on the presentation by the defendant of sham invoices and warrant lists, and the defendant contended that as a result of this payment, the proceeds of discounting the letters of credit were used to discharge liabilities owed to the bank by its customer who requested the bank to open the letter of credit, so that US$64 million should be deducted from any damages award made in favour of the bank. Toulson, J held that such proceeds would not enter into the account in assessing the bank’s loss. In reaching this conclusion, the judge said that:


“The question whether an alleged benefit should or should not be taken into account cannot be determined by mere application of the ‘but for’ test. Where the wrongful conduct consists of causing the victim to enter into a venture or transaction which he would not otherwise have entered into, and the wrongdoer alleges that the victim has received a subsequent benefit which he would not have received but for entering into the venture or transaction, it seems to me that the question to be asked is whether the receipt of the benefit was not merely a result of the venture or transaction, in a historical sense, but was part of the complex of obligations and benefits intrinsic, i.e. belonging naturally, to the venture or transaction.”



8.28  The judge gave a number of examples, including that of the sale of an artwork induced by the fraudulent misrepresentation of the buyer undervaluing the work. Any damages recoverable by the seller would have to give credit for the purchase price received. If the seller invested those funds earning additional profits, those profits would not be considered in calculating the loss, as they were the “product of his independent decision”. If the buyer on-sold the work and used the proceeds to settle an obligation to the seller, that was not a profit of the original transaction and would be ignored. Finally, if the seller later re-acquired the artwork at a price less than he received from the fraudster, that saving would be excluded from the damages calculation. By contrast, if there were a series of letter of credit transactions created for the same commercial relationship, and the proceeds of one letter of credit were used to reimburse the bank’s outlay on an earlier letter of credit in discharge of its customer’s obligation of reimbursement, that would be taken into account. If, however, the fraudster used the proceeds to discharge an obligation owed to the bank by an independent third party, that would not enter into the damages equation.

8.29  Consider a case where the relevant “transaction” was described more broadly.86 In Midco Holdings Ltd v. Piper,87 the claimant and the defendant agreed to participate in a joint venture involving property development. The initial step in this venture was the claimant’s acquisition of a share in a real estate agency business which had been acquired by the defendant. The claimant’s investment, however, was induced by the defendant’s fraudulent misrepresentation as to the purchase price and the defendant’s own financial contribution. Thereafter, the parties engaged in property development, not through the estate agency business but through other corporate vehicles. The claimant claimed damages in deceit for the losses sustained in respect of the estate agency business. The defendant argued that credit should be given for the profits and gains made by the claimant in association with the other corporate vehicles. The Court of Appeal held that the relevant “transaction” was the entire joint venture and not that limited to the estate agency business. In reaching this decision, the court was influenced by the claimant’s evidence that he saw the joint venture as one project. The court, therefore, considered that the choice of corporate vehicle for the property development was a matter of happenstance. The result was that the claimant would have been entitled to claim damages for all losses sustained, but would also have to give credit for all of the profits earned, in connection with the entire joint venture.

8.30  Similarly, in Grosvenor Casinos Ltd v. National Bank of Abu Dhabi,88 the claimant casino permitted a customer to cash a number of cheques at the casino which were credited to his credit facility at the casino for the purposes of gambling there. The cheques were drawn on the defendant bank. In one particular case, a cheque of some £3.6 million was presented to the casino and the claimant or its bank would credit it to the customer’s facility if the defendant provided an oral assurance that the cheque was “paid”. The defendant confirmed that the cheque was “paid” and the customer’s facility was credited accordingly, but in fact the cheque remained unpaid. One of the issues in the case concerned whether there had in fact been a fraudulent misrepresentation, turning on the meaning of the word “paid” as intended by the defendant. Another issue in this case was whether the claimant in fact suffered a loss. On the claimant’s argument, the fact that the cheque remained unpaid represented a direct loss to the claimant. The defendant, by contrast, argued that the relevant transaction was not just the presentation of that cheque but also entailed extending the facility to the customer to continue gaming at the casino for 10 days during which time some 60 other cheques were accepted by the casino and the issue of six winner’s cheques to the customer all of which were re-gambled. As a result of that further gambling, the casino made a profit of more than £5 million. Flaux, J held that it was “artificial” to limit the court’s inquiry to the presentation of the single cheque and that:


“the “transaction” was the granting of the [credit facility] for the purposes of gaming during that period and the gaming which in fact took place in consequence is intrinsic to or arises out of that transaction... The suggestion that somehow the enquiry as to whether and, if so, what loss Grosvenor has suffered in reliance on the alleged fraudulent misrepresentation can be limited exclusively to the granting of credit or a loan by the acceptance of [one cheque]... is misconceived. That enquiry must encompass all the cheques cashed and thus all the credit given during the relevant [10-day] period... and the gaming carried out in consequence... [The re-gambling of the winner’s cheques] were no more independent decisions than his decision to re-gamble particular chips he had won or to redeem cheques. To isolate the winner’s cheques from aspects of the gambling is totally artificial. Just as the issue of the winner’s cheques is intrinsic to the transaction, so also is their re-gambling. It is all part of the continuum of the gambling spree fuelled by and arising out of the granting of the [credit facility] for the purposes of gambling, which in turn was (on this hypothesis) provided in reliance on the alleged fraudulent misrepresentation... In the present case, the granting of credit for gambling... and all the gambling which took place in [the 10-day] period is not in any sense independent of the fraud... it is pretty clear that, without the [credit facility] and the substantial limits it permitted, [the customer], even if he had gambled at the Club [during the 10-day period], would have done so on a much smaller scale... all aspects of the gambling in that period have to be brought into account in assessing quantum, in which case Grosvenor has not suffered a loss at all.”



8.31  This decision is difficult to approve or criticise. It demonstrates the importance of the “transaction” approach to the calculation of compensation for deceit. This method of assessing compensation has been justified as a “deterrent against fraud” and recognising that “damages for fraud are frequently a restitutionary remedy”.89 This approach, however, was suggested by Hobhouse, LJ to be subject to the limitation that the claimant cannot recover as damages more than that which he or she would have suffered had the representation in question been true.90 On this basis, so held the Lord Justice, although the measure of damages as assessed in breach of contract cases is not the appropriate measure for claims in deceit, it does assist in limiting the recoverable damages in order to ensure that there is no over-compensation. That approach, rightly, has been overruled by the House of Lords, Lord Steyn describing it as “a hypothetical reconstruction of what the parties would have agreed had the deceit not occurred”.91 It also reflects an illegitimate marriage between two distinct measures of damages, the contractual and the tortious measures.

Section 2(1) of the Misrepresentation Act 1967

8.32  Compensatory damages are recoverable for a fraudulent misrepresentation as the common law’s classic response to the deceit. Damages are also available pursuant to the Misrepresentation Act 1967, which makes provision for negligent and innocent misrepresentations inducing contracts, by reference to the undisputed position in the case of fraud. Section 2(1) of the Misrepresentation Act 1967 provides that where the claimant has been induced to enter into a contract by reason of a misrepresentation and as a result suffers loss, “if the person making the misrepresentation would be liable to damages in respect thereof had the misrepresentation been made fraudulently, that person shall be so liable notwithstanding that the misrepresentation was not made fraudulently”, unless he or she can prove that he or she reasonably believed the representation to be true.

8.33  This provision has been viewed as equating the statutory cause of action for damages for non-fraudulent misrepresentation and the cause of action in deceit.92 By a process of statutory construction, placing a very heavy weight on the words “so liable”, the Court of Appeal, in Royscot Trust Ltd v. Rogerson,93 following earlier authorities including a decision of the Court of Appeal itself,94 held that the same measure of damages is recoverable for negligence as for fraud under the 1967 Act. This interpretation thus saddles the statutory cause of action in negligence with the penal measure normally associated with the action in deceit. Although the penal quality of the measure of damages applicable to cases of fraud has been made clear by the House of Lords only after the decision in Royscot Trust Ltd v. Rogerson, Balcombe, LJ in that case was well aware of the difference in the measure of damages for negligence and fraud.95 The obvious dislocation between fraud and negligence and the way in which section 2(1) is expressed certainly permits a statutory interpretation which takes into account the reasons for the differences between the two causes of action, as Rix, LJ has recognised in two recent cases.96 To impose a penal or disciplinary element on the award of damages for a negligent misrepresentation, albeit pursuant to the Misrepresentation Act 1967, is so contrary to principle that it must have been unintended by Parliament.97

8.34  Even in cases of fraud, it is open to the representee to sue for damages under section 2(1) of the 1967 Act, given that the measure of damages would be the same as that applicable to a successful claim in deceit, and given that the onus of proof required of the claimant would not be as stringent, as there would be no need to prove fraud.98 There is nothing in the statutory provision which excludes claims for fraudulent misrepresentation (unlike section 2(2)). The statutory defence available to the representor, who bears the onus of proof, that the representation was made in the belief that it was true and that there were reasonable grounds for so believing will, by definition, not be available to the representor where the misrepresentation was fraudulent and the cause of action is in deceit.99

Contributory Negligence

8.35  In Standard Chartered Bank v. Pakistan National Shipping Corp (Nos 2 and 4),100 the House of Lords held that the defendant to an action for deceit cannot rely on the defence of contributory negligence under the Law Reform (Contributory Negligence) Act 1945 or otherwise. In that case, therefore, the fact that the bank which paid funds under a letter of credit had done so partly in reliance on its mistaken belief that it could obtain reimbursement from the issuing bank, could not be relied on by the defendant as a defence to the claim in deceit. Lord Hoffmann explained that the defence is lacking not only where the individual who perpetrated the fraud is being sued, but also where his or her principal is being sued pursuant to its vicarious liability, even though “a rule based upon moral disapproval of fraud is less attractive when the fraudster is not the person paying the damages.” In the earlier decision of Credit Suisse First Boston Corporation v. Al Rawi,101 Tomlinson, J explained the policy of this approach:


“One of the insidious vices of fraud is that it can thrive undetected where the procedures for its detection are lax. It may be a moot point whether the policy of the law is advanced by reducing the damages recoverable from a fraudster in circumstances where he can show that his victim was, in an abstract sense, negligent in failing to discover his fraud sooner. I would have thought that in circumstances such as those which obtain in this case it must be difficult to conclude that the claimant shares responsibility for the damage.”



8.36  The absence of this defence of contributory negligence was first decided in Alliance & Leicester Building Society v. Edgestop,102 where Mummery, LJ explained why there was no defence of contributory negligence to an action in deceit at common law, a requirement to be satisfied to rely on the 1945 Act. The first reason was Lord Lindley’s dictum in Quinn v. Leathem,103 that: “The intention to injure the plaintiff negatives all excuses”. This, however, ignores the fact that as the law currently stands, the motive behind the misrepresentation is irrelevant; a deceit may be exercised without any such intention to injure. The real reason must be that if the representor intends the representation to be relied on, it lies ill in his or her mouth to suggest that the representation should not have been relied upon.104 The second reason was that, at least at common law, the court was generally powerless to apportion blame and damage. That reason, however, is not one which is beyond the wit of legislator or judge to override, as is clear from the fact that the courts were similarly impotent in dealing with apportionment in cases of negligence and from the passage of the Law Reform (Contributory Negligence) Act 1945 and the Civil Liability (Contribution) Act 1978.105 The third reason given by the judge was nothing more than a repetition of the principle relied on. The insubstantiality of the grounds for the Court of Appeal’s decisions leave open the question, as a matter of policy, whether there should be a defence of contributory negligence to an action for deceit.

8.37  In considering the legitimacy of this position, it is worth recalling the remarks made above as regards the relevance of the representee’s negligence in relying on the relevant misrepresentation.106 The court’s holdings concerning contributory negligence appear to apply to cases not only where the representee has been negligent in relying on the misrepresentation, but also where the loss and damage flowing from that reliance has resulted from the claimant’s negligence. Although inroads might be made against the principle in Reynell v. Sprye,107 it is difficult to justify ignoring issues of contributory negligence, unless one were to adopt a morally-motivated penal approach to claims in deceit.108 If so, one then must consider the true moral offence contained within the deceit.

Contributory Deceit and Public Policy

8.38  It is worth considering for a moment the position where the representee has been contributorily deceitful, rather than negligent. In such cases, there is much to be said for the law taking into account the respective deceits in apportioning responsibility between two parties, on the grounds that the parties were in pari delicto. Otherwise, the ridiculous position would obtain that the first to sue would be successful, or that the two claims could be determined as claims for deceit if administered separately, but not in the same action.109

8.39  Of course, if in support of a claim the claimant has to rely on its own deliberate conduct,110 which is illegal, fraudulent or otherwise seriously tortious, it may well be against public policy for the claim to be allowed.111 In Jones v. Yates,112 Lord Tenterden, CJ said that:


“The party to a fraud, he who profits by it, shall not be allowed to create an obligation in another by his own misconduct, and make that misconduct the foundation of an action at law.”



In Tribe v. Tribe,113 Millett, LJ described the “primary rule” as follows:


“neither at law or in equity may a party rely on his own fraud or illegality in order to found a claim...”.



In any event, it would seem that the claimant who has been contributorily deceitful would be barred from seeking any relief in equity, such as rescission, on the grounds of having come to the court with unclean hands,114 at least if the claimant must rely on that deceit in establishing his or her claim against the defendant.115

8.40  These principles came together in Mallalieu v. Hodgson,116 where the defendant sought to draw the plaintiff into a deed of composition with his creditors by promising the plaintiff a fraudulent preference and by representing that no other creditor was to receive such a preference. In fact, the defendant’s representation was knowingly untrue. The plaintiff sued the defendant for the debt owed to him, the defendant relied on the deed of release, which the plaintiff alleged was invalid having been procured by a fraudulent misrepresentation. Coleridge, J considered the misrepresentation to be immaterial and thus not actionable, but also said that:


“A mere misrepresentation by the defendant of a fact not material to the plaintiff would not sustain the issue; and the only way in which the misrepresentation could be material to the plaintiff would be inasmuch as the defendants might be rendered the less able to carry into execution the fraudulent preference to himself by having bound themselves to act similarly by others. But he had no right to have that preference carried into execution, and therefore is not in law prejudiced by a failure in regard to it. The whole consideration for his release is the fraudulent preference promised to himself, and the withholding any such preference from other creditors: he cannot allege the former as a fraud on himself to vitiate the release, for he is particeps fraudis: and the latter is so entirely mixed up with it, deriving all its materiality from it, that the same disability seems to me to exist as to it.”



Exemplary and Aggravated Damages

8.41  In addition to awards of compensation, which are designed to restore a loss suffered by a claimant, the law’s moral sensor is sufficiently alarmed by a deceit to allow a flexible response to the wrong to ensure that non-pecuniary losses are adequately dealt with and to ensure that the penal and deterrent concerns assumed by the law are voiced in its remedies.

8.42  The court’s glowering displeasure can be streamed into a pool of cash for the claimant by way of an award of exemplary damages.117 In 1964, the House of Lords (fresh from expanding the remedies available for negligent misrepresentation the year before) confirmed that exemplary damages are a remedy available as a matter of English law. In Rookes v. Barnard,118 the House of Lords said that such awards are available only where the claimant is the victim of the wrong and they are exceptional. They “can properly be awarded whenever it is necessary to teach a wrongdoer that tort does not pay”.119 In assessing such awards, the court can take into account the respective means of the parties,120 and the:


“motives and conduct of the defendant where they aggravate the injury done to the plaintiff. There may be malevolence or spite or the manner of committing the wrong may be such as to injure the plaintiff’s proper feelings of dignity and pride.”



Such damages are also a recognised response to the cynical actions of the defendant which were “calculated by him to make a profit for himself”.121 The intention to injure or gain by a misrepresentation are the very matters which were described by the courts as making a fraud more acutely abhorrent.

8.43  Thus, where the court’s moral desire to remedy a malicious or cynical wrong is piqued, the matter of motive, which is extraneous to determining the existence of the cause of action itself, becomes important. In Mafo v. Adams,122 the Court of Appeal was uncertain about the availability of the exemplary remedy in cases of deceit. The oddity was that in that case the defendant conceded, relying on Rookes v. Barnard, that exemplary damages could be awarded in actions for deceit, provided the award could be justified. Widgery, LJ considered that the concession was rightly made and that the court could make such an award, but thought it would be only in exceptional cases.123 The court held that there was insufficient evidence of a sufficiently blameworthy motive on the part of the defendant.

8.44  Even though the courts have displayed considerable reluctance in administering and circumscribing the remedy, the House of Lords in Kuddus v. Chief Constable of Leicestershire Constabulary,124 considered that the remedy was generally available irrespective of the cause of action.125 Lord Scott’s reluctance to allow this remedy on the premise that victims of torts “should receive compensation for their injuries, not windfalls at public expense”, is notable,126 but should operate as a restraint, not a prohibition.127 There may well be cases where a deceit should sound in exemplary damages, for example where the defendant’s conduct has been especially blameworthy and malicious, or where there are difficulties in establishing the claimant’s loss through no fault of the claimant’s.128 Indeed, it has been said that an action in deceit is the “paradigm case” for an award of exemplary damages.129 In Banks v. Cox,130 Lawrence Collins, J had no difficulty in accepting, on the basis of Kuddus, that exemplary damages could be awarded, although not on the facts of the case before him. Further, the court should also consider whether or not the award of compensatory damages includes a sufficiently penal component.131 The position was well summarised in Design Progression Ltd v. Thurloe Properties Ltd by Peter Smith J:132


“An award of exemplary damages is available where there is unacceptable behaviour on the part of the defendant, and that behaviour displays features which merit punishment, where the defendant acts in a way calculated to make a profit for himself which might well exceed the compensation payable to a claimant.”



8.45  In Archer v. Brown,133 Peter Pain, J was disinclined to award exemplary damages in that case because the defendant had been punished already, presumably by the defendant’s imprisonment for his earlier criminal conviction, applying “the basic principle that a man should not be punished twice for the same offence”. This so-called principle of “double jeopardy” was disapproved by the Court of Appeal in Borders (UK) Ltd v. Comr of Police of the Metropolis.134 In Devenish Nutrition Ltd v. Sanofi-Aventis SA,135 Lewison, J held, relying on AB v. South West Water Services Ltd,136 that if financial penalties are levied on the defendant for his or her criminal offence, that is a “powerful factor” against awarding exemplary damages, “although it may not be conclusive in itself”.

8.46  Quite apart from the penal element of exemplary damages, the courts can also award aggravated damages in those cases where the claimant has suffered non-pecuniary injuries (for example, injury to his or her feelings, mental distress, depression, physical pain or suffering, inconvenience, or unpleasantness).137 Such damages are not generally regarded as penal; they are an instance of the court granting perceived compensation for non-pecuniary loss or suffering.138 Although it has been said that such awards should be “moderate”,139 the matter rests within the court’s discretion and more than merely nominal sums might be allowed.140 In Magill v. Magill,141 however, Gleeson, CJ of the High Court of Australia considered that damages for such injury should not be recoverable, stating that:


“Distress, disappointment, frustration and anger may all be natural responses to discovery of deception, but the tort of deceit does not set out to compensate people for wounded pride or dignity, or for the pain that results from broken illusions.”



8.47  Notwithstanding, such remedies as exemplary and aggravated damages are justified by the advantages of the court being able to respond flexibly to an intentional tort, such as deceit, the seriousness of the remedy responding to the seriousness of the tort and the damage done by the deceit, whether such injury can be gauged in monetary terms or by the Court’s sympathy for the pain felt by the claimant.142 In Banks v. Cox,143 Lawrence Collins, J said that:


“The relationship between aggravated and exemplary damages, and their application in cases of deceit, has not been fully worked through.”



8.48  It is questionable, but perhaps unlikely, that the injuries which are remedied by an award of exemplary damages are sufficient in themselves to engender a cause of action in deceit at law. Such awards of damages are awarded in addition to compensatory damages; unless there is an entitlement to claim compensation, it is unlikely that the court should award these rarified items of monetary remedy. If it were otherwise, the notion of “damage” or “damnum” as completing the cause of action would be undermined. It may well be that an award of aggravated damages would fulfil the role of damage for the purposes of the cause of action, given that it has a compensatory function.144

Avoidance and Rescission

The nature and effect of the remedies

8.49  Where there has been a fraudulent misrepresentation, there is a common law remedy of “avoidance” of a contract, transaction or disposition induced by the fraud.145 There is a remedy of “rescission” in equity, which developed its own jurisdiction to decree the rescission of a contract in cases of all fraudulent and non-fraudulent misrepresentations. The remedy is available to set aside the relevant contract, transaction or disposition induced by the fraudulent misrepresentation, provided that the representee’s counterpart was responsible, either directly or vicariously, for the misrepresentation.146 It appears that only the transaction induced may be so set aside; it is not sufficient to set aside one contract or deed if it was not induced by misrepresentation, but only an associated contract or deed was induced by fraud. This is so even if the transaction sought to be rescinded arose out of the induced transaction,147 unless the two transactions are in fact part of the same transaction.148 In such circumstances, it would not be difficult to establish a corresponding representation inducing the former transaction.

8.50  By either remedy, the induced contract, transaction or disposition is set aside ab initio, as if it never existed.149 This virtual expunging of the contract, transaction or disposition results in each party returning to the other the benefits respectively received from the other.150 The net effect of the avoidance or recission is that the parties are in the same position they would have been in had the transaction never been undertaken.

8.51  The fraud renders the contract, transaction or disposition voidable, not void, such that the transaction, including any transfer of property, remains operative and effective until it is set aside.151 It is a remedy which may be exercised at the election only of the innocent party, the victim of the fraud.152 Obviously, the fraudster cannot set aside the transaction induced by his or her own fraud.153 In Master v. Miller,154 Buller, J said that:

“It is a common saying in our law books, that fraud vitiates everything. I do not quarrel with the phrase, or mean in the smallest degree to impeach the various cases which have been founded on the proof of fraud. But still we must recollect, that the principle which I have mentioned is always applied ad hominem. He who is guilty of fraud shall never be permitted to avail himself of it... “

8.52  Furthermore, rescission is not a remedy available to third parties to the fraud, even though they might be indirectly affected by it (in which case, the remedy of rescission might be denied to the victim of the fraud).155 In Sanctuary Housing Association v. Baker,156 an assured tenant and a secured tenant agreed mutually to assign to each other their respective leases from the plaintiff council, but both the assignor and the assignee sought to effect this transaction as a fraud on the council. The council had been asked to provide and had provided its consent to the assignment. The issue was whether the council could rescind the assignment, to which it was not a party. The Court of Appeal held that the council could rescind its consent to the assignment, but not the assignment itself, which remained effective even without the council’s consent. Morritt, LJ said:


“The remedy of rescission is available to one party to the transaction against the other (or in some cases their respective privies); it is not available to strangers to the transaction sought to be set aside.”



8.53  It is, therefore, open to the claimant to exercise the right of rescission or to affirm the relevant transaction.157 The decision to rescind or avoid on the one hand or affirm on the other hand is exercised by the innocent party communicating, by express words or conduct, to the fraudulent party his or her decision to set aside or affirm the contract, with knowledge of the relevant circumstances giving rise to the right of rescission or avoidance and of the right itself.158 Until an election to avoid or rescind is made, the contract, deed or other instrument which is voidable remains valid.159 If, however, the fraudulent party makes it impossible or impracticable for the innocent party’s decision to be communicated to him or her, the communication becomes “a useless formality” and the election will be effective notwithstanding.160 An election to avoid or affirm, once determined, remains forever; it is irrevocable.161

8.54  Finally, it should be noted that where a contract is nominally concluded by reason of one party’s misrepresentation, it may be that the misrepresentation distorts the foundation of the contract, for example in some cases where there has been a misrepresentation as to the identity of the contracting parties or the terms of the contract itself.162 In such cases, it may be that there is in fact no concluded contract at all and therefore nothing to rescind. Where, however, one party is mistaken as to the subject matter of the contract, even as to the specific identity of the subject matter, the remedy lies within the law of misrepresentation.163

The legal and equitable rights

8.55  The common law and equitable remedies are often confused, not only in terms of nomenclature but also in identifying the source of the remedy when applied for plainly common law wrongs.164 It is clear, however, that avoidance at law and rescission in equity are in fact two concurrent remedies available in response to a deceit.165 Although deceit is a quintessentially common law action, and avoidance at common law will follow,166 the right of rescission for fraudulent misrepresentation has often been viewed as equitable.167 In Slim v. Croucher,168 Lord Campbell, LC said that:


“if there had been moral fraud in the case, it could hardly have been disputed that a Court of Equity would have had jurisdiction to inquire into it, and to call upon the Defendant to disclose all that he knew, and give relief from the consequences of the fraud.”



8.56  The difference between the common law and equitable remedies is twofold. First, the equitable remedy is available for any misrepresentation, whether fraudulent or innocent (although prior to the Judicature Acts it was not every innocent misrepresentation which might have led to rescission),169 whilst the common law remedy was available only in cases of deceit.170 It is a “principle of general application”, which does not depend on the relationship between the parties.171 It seems to follow that, although damage (as opposed to inducement) is an integral element of the cause of action at law, inducement without damage would be sufficient to obtain the equitable relief.172 This is explicable because the purpose of the remedy of rescission is to undo a transaction which was procured by reason of the vitiation of the claimant’s consent; it is not intended to grant a remedy for a “wrong” as such.173 Indeed, the claim for rescission in equity, and avoidance at law, has been said to be neither a cause of action174 nor a claim in tort.175 It is the inducement which is the mischief. As Lord Browne-Wilkinson said in CIBC Mortgages plc v. Pitt:176


“Like any other victim of fraud, a person who has been induced by undue influence to carry out a transaction which he did not freely and knowingly enter into is entitled to have that transaction set aside as of right... A man guilty of fraud is no more entitled to argue that the transaction was beneficial to the person defrauded than is a man who has procured a transaction by misrepresentation. The effect of the wrongdoer’s conduct is to prevent the wronged party from bringing a free will and properly informed mind to bear on the proposed transaction which accordingly must be set aside in equity as a matter of justice.”



8.57  Secondly, avoidance at common law appears to have depended only on the election of the victim of the deceit without satisfying any other requirements. Such is the case certainly as a matter of practice and is indeed assumed by the courts.177 As regards the equitable remedy, however, it is the court which grants the remedy.178 Indeed, in some cases, the court’s assistance will be actively required to bring about a rescission.179 Of course, it is the claimant who seeks the relief and must elect to choose the remedy before the court will grant it, but without the court’s grant of the remedy, there has in theory been no rescission.180 The practical effect of this approach is that the contract is only prima facie rescinded, until the rescission is confirmed by the court or unless that rescission is disturbed by the exercise of a judicial discretion.181

8.58  When the grant lies with the court, the court has a discretion whether or not to award the remedy. Given that equity prevails over the common law in cases of inconsistency,182 it follows that the remedy of avoidance or rescission for deceit is discretionary. Indeed, in the Scottish case, Spence v. Crawford,183 Lord Wright held:


“On the basis that the fraud is established, I think that this is a case where the remedy of rescission, accompanied by restitutio in integrum, is proper to be given. The principles governing that form of relief are the same in Scotland as in England. The remedy is equitable. Its application is discretionary, and, where the remedy is applied, it must be moulded in accordance with the exigencies of the particular case... A case of innocent misrepresentation may be regarded rather as one of misfortune than as one of moral obliquity. There is no deceit or intention to defraud. The court will be less ready to pull a transaction to pieces where the defendant is innocent, whereas in the case of fraud the court will exercise its jurisdiction to the full in order, if possible, to prevent the defendant from enjoying the benefit of his fraud at the expense of the innocent plaintiff.”



In this case, Lord Wright highlighted the court’s discretion first whether to apply the remedy in the first instance and secondly to determine the restitutionary basis upon which the remedy, once applied, is given effect. Equity has a more flexible approach than the common law, to effecting restitution with a view to expunging the contract from existence.184 That latter discretion is limited by the goal in prospect, namely to set aside the contract or transaction ab initio. No intermediate avoidance or contractual reconstruction is permitted, nor the avoidance of a non-severable part of a contract, nor any substitution of the original contract with a new contract,185 although rescission may be allowed of a severable contract.186

8.59  It is notable that Lord Wright considered that in cases of fraud—where there is a deceit—the discretion “will” be exercised to prevent the defendant enjoying the benefit of his fraud.187 Unless Lord Wright was saying that there is no discretion in the case of avoidance for deceit at common law, his comments are at odds with the discretionary character of the remedy and ignores the fact that there may be fraudulent misrepresentations which are very limited in their inducing effect (perhaps manifested in the representee insisting on a relatively insignificant improvement in the terms, as opposed to refusing to contract with the representor), and there may be entirely inadvertent and innocent misrepresentations which are wholly distorting in the impression presented to the mind of the representee.

8.60  It should be remembered, however, that the discretion may not be open-ended in equity. Lord Wright said that the court’s approach in granting a rescission, however, was not to be penal, but compensatory:188


“Restoration, however, is essential to the idea of restitution. To take the simplest case, if a plaintiff who has been defrauded seeks to have the contract annulled and his money or property restored to him, it would be inequitable if he did not also restore what he had got under the contract from the defendant. Though the defendant has been fraudulent, he must not be robbed, nor must the plaintiff be unjustly enriched, as he would be if he both got back what he had parted with and kept what he had received in return. The purpose of the relief is not punishment, but compensation. The rule is stated as requiring the restoration of both parties to the status quo ante ... “



The court’s discretion to disallow a rescission ordinarily available in equity is formalised as far as innocent (that is, non-fraudulent) misrepresentations inducing contracts are concerned by section 2(2) of the Misrepresentation Act 1967, which expressly empowers the court to substitute an award of damages for rescission if the latter is claimed, provided that the court considers that “it would be equitable to do so”, taking into account the misrepresentation and the loss to each party if the contract was rescinded and if the discretion were exercised and the contract continued in existence. The measure of damages under section 2(2) is different from that available under section 2(1) given the terms of section 2(3) which provides that any award of damages under section 2(1) shall take into account the award under section 2(2).189

8.61  In TSB Bank plc v. Camfield,190 it was suggested that the existence of this statutory discretion presupposed that there was no such discretion at general law. This appears to be at odds with Lord Wright’s dictum, and further ignores that the statutory discretion was aimed at the court granting one remedy, damages, in place of another, rescission, in circumstances where damages were not ordinarily available for non-fraudulent misrepresentations, except where there had been a breach of a duty of care. Nevertheless, whilst there is a discretion in equity, it is probably, as matters stand, a limited discretion to override an otherwise effective rescission, whereas the statutory discretion under section 2(2) is more wide-ranging,191 and was designed by the Law Reform Committee,192 which had been concerned that “if rescission was permitted after a contract had been performed, that might result in injustice if rescission would cause hardship which was out of proportion to the loss occasioned by the misrepresentation”.193

8.62  It should be underlined that though the statutory discretion is not applicable to cases of fraud, as section 2(2) expressly applies only to contracts induced by misrepresentation made other than fraudulently, there might be a case for suggesting that the discretion available in equity should be extended under the influence of the public policy reflected by the 1967 Act pursuant to the principle enunciated in Erven Warnink Besloten Vennootshcap v. J Townend & Sons (Hull) Ltd.194 This, however, remains speculative at best.

The traditional bars to equitable relief

8.63  Traditionally, the limits to the remedy of avoidance or rescission depended on considerations such as waiver, the intervention of third party rights, impossibility of restitution, acquiescence and laches.195 It may be that these remain the principal grounds on which the equitable discretion can be exercised to disallow rescission.

8.64  Considering four of these traditional bars to rescission in a little more detail, first, a right of rescission may be lost by waiver, either by affirmation or by estoppel. There will be an affirmation where the innocent party elects to keep the contract in existence, fully aware of his or her right to rescind or avoid, or if you like of the inconsistent rights as to which an election must be made,196 and, in addition, aware of the facts giving rise to that right.197 The representee will not be taken to have made an election without actual knowledge of these twin circumstances. Having available the means of knowledge or constructive knowledge, as opposed to actual knowledge, is not sufficient for this purpose.198 On the other hand, absolute certainty is not required; merely a firm belief in the truth of the relevant facts and sufficient justification for such belief.199

8.65  The election itself will involve the representee communicating to the representor by words or conduct, which are inconsistent with the setting aside of the contract, that the contract is to remain on foot. The facts which give rise to a right of rescission are merely those surrounding the making of the misrepresentation itself, and not the fraudulent aspect of the misrepresentation, given that the equitable relief is obtainable whether the misrepresentation is fraudulent or innocent. Accordingly, it might be said that any conduct which is inconsistent with the contract’s subsistence in the knowledge that the relevant transaction has been procured by a misrepresentation will serve to affirm the contract. In United Shoe Machinery Company of Canada v. Brunet,200 the respondents leased certain machines from the appellants having been induced by a fraudulent misrepresentation that the appellants were the patentees of the machines. Although the respondents called upon the appellants to remove the machines, they retained the machines in their possession and continued to work the machines. Lord Atkinson said that:


“In no more emphatic, or unequivocal, way could the respondents have shewn their intention to treat the leases as subsisting.”



8.66  No knowledge of the fraudulent element of the deceit is required. On the other hand, the common law right of avoidance, as opposed to equitable rescission, is dependent on establishing fraudulent knowledge and a fraudulent intention. In such cases, it might be said that there will be no affirmatory conduct unless the innocent party is aware of the fraudulent aspect of the misrepresentation. Contrary to this proposition, it might be argued, with some force, that given that the relief seeks to undo a transaction to which the claimant consented on vitiated grounds, there is no meaningful difference between the remedy of rescission and that of avoidance.201 The proposition acquires renewed vigour where the claimant’s ability to set aside the induced transaction is dependent on proving fraud, for example where a relevant contract excludes liability for non-fraudulent misrepresentations or where the equitable claim for relief is barred by the statute of limitations or by the passage of time so that fraud becomes an essential element in the claim for relief.202

8.67  By contrast, the right of avoidance or rescission may be lost by equitable (promissory) estoppel, where the claimant may represent that he or she will not exercise rights of rescission and the defendant relies on that representation such that it is inequitable for the claimant then to proceed to exercise that right (it will often be sufficient, if not necessary, to establish that the defendant relied on the representation to his or her detriment). The representation or promise must suggest that the claimant is aware of the rights being foregone, but there is no requirement that the claimant must in fact be aware of such rights.203 The effect of such a representation is suspensory; it is not permanent and irrevocable. That is, once the representation has been made, it can be withdrawn at least until the defendant has relied on the representation to a sufficient degree to render the estoppel fully effective.204

8.68  Secondly, the right of rescission may be lost if the rights of third parties, in particular those of a bona fide purchaser without notice of the representee’s interest,205 may have intervened such that the retrospective setting aside of a transaction will adversely affect such third parties. This was the position in Tennent v. The City of Glasgow Bank,206 where the House of Lords held that a shareholder in a company who alleged that he had been induced to purchase the shares by a fraudulent misrepresentation, was not entitled to a reduction of his contract to take stock, as the company had become insolvent and the affairs of third parties, namely the company’s creditors, had intervened. Similarly, in Society of Lloyd’s v. Leighs,207 the Court of Appeal held that Lloyd’s Names who alleged that they had been induced to become members of the Lloyd’s syndicates by reason of fraudulent misrepresentations were unable to rescind their membership agreements, as the syndicates of which they were a member had entered into contracts with members’ agents and managing agents, who in turn had entered into contracts with policyholders and reinsurers. In many cases, where a party is induced to purchase property or shares by reason of a fraudulent misrepresentation, and then, before discovering the fraud, sells the property or shares to an innocent third party, the purchaser would not be in a position to effect restitution. If, however, a proportionate part of the property or shares were on-sold and the remaining part remained with the defrauded purchaser, and if each of those parts were purchased pursuant to severable contracts, it will then be possible to allow the rescission of the separate contract relating to the retained property or shares. This in fact was the holding in Re The Mount Morgan (West) Gold Mine Ltd, ex parte West.208

8.69  Thirdly, and often allied to the intervention of third party rights, rescission may be denied to a victim of a fraudulent misrepresentation, where it is not possible, at least for the victim, to effect restitution, restitutio in integrum.209 It is of course a critical aspect of the retrospective setting aside of a contract or transaction that both parties are able to be placed in the same position they were in prior to the relevant contract or transaction; for this purpose, each party must return to the other the benefits received under the transaction and must indemnify the other for the liabilities incurred by reason of the transaction.210 Thus, in Society of Lloyd’s v. Leighs,211 the Court of Appeal also held that as the Names had become interlocked in the “complex structure of the Lloyd’s market”, from which it would not be possible for the Names to disengage themselves, there could be no right of rescission. While the common law took a much stricter approach to what amounted to a true restoration of the parties’ original position, the equity courts used the powers available to them, including taking account of profits and allowing for deterioration, in order to render a practically just and substantial restitution, even though the parties would not be put in precisely the same position as they would have been in had the transaction not been entered into.212 The court will not permit the fraudster to rely on his or her own wrong as a reason not to effect restitution.213 This equitable jurisdiction also requires the party claiming its exercise to act reasonably and with diligence.214 Other considerations, such as the deterioration of the subject matter transferred pursuant to the induced transaction, will not of itself prevent restitutio in integrum,215 particularly where the guilty party is responsible for the deterioration.216 In Crystal Palace FC (2000) Ltd v. Dowie,217 the court refused rescission of an agreement which terminated the employment of the manager of a championship football team, because the rescission would result in the reinstatement of the manager’s employment, which would have been unfair to the rival football club which had in the interim employed the manager.

8.70  Fourthly, the right of rescission might be lost by the passage of time, laches or possibly acquiescence.218 This, however, is said not to be a bar to rescission in cases of fraud.219 In fact, rescission might still be lost where there has been a fraudulent misrepresentation, but the length of the delay would not be taken into account until the innocent party has become aware of the fraud,220 or could reasonably have become aware of the fraud.221 In Haas Timber & Trading Pty Ltd v. Wade,222 the High Court of Australia did not see any doctrinal reasons why notions of laches or acquiescence would not apply to cases of fraud. In this case, the plaintiff had purchased shares on the faith of representations made as to property already held by the company, whereas the property was subsequently purchased with the funds paid by the plaintiff to purchase the shares. The plaintiff discovered the fraud in November 1951 and commenced proceedings in May 1952. The High Court held that the plaintiff was entitled to rescission, not having been guilty of undue delay, and said:


“Delay stands on a somewhat different footing. It is necessarily a matter of degree and must depend on the circumstances of the given case. No doubt the well-recognized rule in equity is that a person who has entered into a contract by the fraudulent conduct of those with whom he has contracted is entitled to rescind such contract provided he does so within a reasonable time after his discovery of the fraud: In re Scottish Petroleum Co (1883) 23 Ch D 413, at p 429. But this leaves the question of what is a reasonable time to be judged as a matter of fact upon the circumstances. A delay which is to be attributed to negotiations between the shareholder complaining and the company cannot be availed of as a ground precluding rescission: see Neill’s Case (1867) 15 WR 894, per Wood VC. The reasonableness of the course taken by the shareholder must be determined by reference not only to the facts affecting his conduct but also to its probable consequences upon the company and others... “



The victim of a fraudulent misrepresentation wishing to avoid or rescind will therefore have to make his or her election within a reasonable time.223

8.71  The loss of the right to rescind the relevant contract, transaction or instrument, for example by affirmation, does not mean that the claimant will also lose the right to claim damages at common law. The affirmation of a contract merely means that the contract will remain in place; it is not inconsistent with the claimant seeking compensation for losses sustained by reason of being committed to the transaction on the faith of the misrepresentation.224 Damages and rescission are independent remedies, the entitlement to which must be judged without regard to the fact that the claimant possesses or has lost the right to claim either remedy. Of course, the process of rescission may result in providing compensation to the claimant.

Counter-restitution

8.72  Where rescission is permitted, restitutionary remedies will follow, which will include effectively compensation or an indemnity for losses, liabilities or expenses incurred as a result of the induced transaction.225 Parenthetically, it would be odd as a matter of policy if restitutionary remedies should be denied in the absence of rescission, although the doctrinal objections are obvious.226 Indeed, restitution will take place in both directions towards the claimant and the defendant. There have been suggestions that in the case of fraud, the representor cannot benefit from such restitution, but again that ignores the function and purpose of rescission as a remedy and is contrary to authority.227

Restitutionary Remedies

8.73  There is the possibility, albeit at present a reduced possibility, that the courts will be prepared to award restitutionary damages (if that is not a misnomer)228 which are assessed by reference to the defendant’s gain or profit instead of the claimant’s loss (although they may coincide). That possibility was highlighted by the House of Lords’ judgment in Attorney-General v. Blake.229

8.74  The possibility of restitution for deceit has a lineage with knotted roots. In Emanuel v. Dane,230 the plaintiff bartered with the defendant by transferring a watch to the latter, who delivered to the plaintiff candlesticks which he represented and warranted to be silver, but were in fact base metal. The plaintiff sought the return of the watch. Lord Ellenborough held that the watch remained the property of the defendant, unless the transaction were rescinded “on account of the gross fraud”,231 but that the plaintiff could recover compensatory damages for breach of the warranty that the candlesticks were silver. The court, therefore, was not prepared to allow an award of what would now be termed restitutionary damages.

8.75  Compare this holding with the decision in Abbotts v. Barry.232 In that case, Phillips was indebted to the defendant and fraudulently induced the plaintiff to dispose of his wines and paid half of the price in cash (supplied by the defendant) and half by giving a valueless bill. The wines were then sold by Phillips to Bunyan who accepted a bill drawn by Phillips, which bill Phillips indorsed to the defendant. The court held that the property in the wines remained with the plaintiff and that the profits of the sale to Bunyan received by the defendant had been had and received by the defendant to the use of the plaintiff. Such cases are said to be instances of “waiver of tort”, an expression which to many conveys more than one meaning.233 Insofar as the doctrine was taken to refer to an election made as to the remedies for the tort (as opposed to the substitution of another  cause of action for the tort),234 it appears to have been accepted that the claimant could elect between restitutionary or compensatory monetary awards for the tort of deceit.235

8.76  Doubt was, however, expressed about the amenability of restitutionary remedies to cases of deceit, except where the defendant had acquired or disposed of the plaintiff’s property by a fraudulent trick.236 Certainly, by the time of the decision in Halifax Building Society v. Thomas,237 Peter Gibson, LJ could say that there were was in 1995:


“no English authority to support the proposition that a wrongdoing defendant will be required to account for profit which is not based on the use of the property of the wronged plaintiff.”



Although the court could understand the policy against allowing a wrongdoer from benefiting from his or her wrong, the Court of Appeal was not prepared to order restitution for a secured creditor where that creditor had affirmed, and not avoided, a mortgage and who had had its loss extinguished. It was the absence of any generally recognised principle permitting restitution, supported by authority, which cast the pall over a broader remedy.

8.77  In Murad v. Al Saraj,238 Etherton, J endorsed Goff and Jones’s statement, as “well established”, that a claimant may seek restitution of benefits gained by a defendant as a result of the latter’s torts, including the tort of deceit.239 The judge’s holding that the claimant was entitled to an account of profits, however, by reason of the defendant’s actionable deceit was treated by the Court of Appeal, on appeal, as being essentially grounded on the defendant’s concurrent breach of fiduciary duty. Arden, LJ held that the judge did not take “the novel step of awarding the equitable remedy of account for the common law tort of deceit”.240 It is intriguing that the Court of Appeal considered the step to be so novel as to be unobtainable, certainly against the background of the House of Lords’ decision in Attorney-General v. Blake,241 which was cited by Arden, LJ. It is difficult to read Etherton J’s decision as being necessarily grounded in there having been a breach of fiduciary duty, particularly after the judge took care to distinguish Halifax Building Society v. Thomas by noting in that case the claimant had suffered no loss, an essential element of the tort of deceit.

8.78  This bleak position has been entrenched by the recent decision of the Court of Appeal in Devenish Nutrition Ltd v. Sanofi-Aventis SA (France).242 That case concerned a claim for a restitutionary remedy for breach of a statutory duty. Nonetheless, the court’s comments seemingly apply to non-proprietary torts as a whole. The majority of the Court of Appeal recognised that the House of Lords’ decision in Attorney-General v. Blake supported the award of restitutionary remedy in tort (including non-proprietary torts), as much as other causes of action, provided that the award of compensatory damages would not be an adequate remedy. Unfortunately, the court considered itself bound to refuse a restitutionary remedy in cases of tort, by virtue of the earlier decision of the court in Stoke-on-Trent City Council v. W & J Wass Ltd,243 also a case concerning a breach of statutory duty. If, however, restitutionary remedies should be available in tort, which must include deceit, the court held that that would be so only in exceptional circumstances, for example where the award of compensation was inadequate and where the claimant had a legitimate interest in depriving the defendant of its profit. It is surprising that the court felt that it could not freely apply the principle underpinning the decision in Attorney-General v. Blake, given its obvious inconsistency with the previous decision in Wass.

8.79  Although the Court of Appeal has had the last word, at least for the moment, it is difficult to reconcile the aversion to novelty with the House of Lords’ willingness to recognise the possibility of restitution for serious wrongs, such as cynical breaches of contract and, it is submitted a fortiori, deceit. Of course, a deceit, like many torts, requires damage before it is actionable. It may follow therefore that there will be no restitution, such as an account of profits, unless the claimant has first suffered loss or damage as a result of the deceit. On the other hand, it has been said that the cause of action is complete upon inducement, even though damage may follow afterwards.244 In any event, the right to compensation or restitution is a question of remedy.245 It is difficult to see why the court should not grant the remedy which is better able to effect a just result, particularly if damages would not be an adequate remedy. That is not to say that the courts should leap to a restitutionary remedy whenever there is a deceit, but there must be some cases, which may well be the more unusual case, where a restitutionary remedy is justified to deprive a fraudster of an ill-spirited profit, where the claimant’s loss is relatively slight. As Denning, LJ said in Lazarus Estates Ltd v. Beazley:246


“No court in this land will allow a person to keep an advantage which he has obtained by fraud.”



Proprietary Restitutionary Remedies

8.80  If the representee is induced by a fraudulent misrepresentation to transfer property or funds, whether pursuant to a contract or otherwise, to the representor, the transaction, if valid to begin with, will remain valid notwithstanding that the representee’s consent to the transfer was brought about by fraud. Valid, that is, until the transaction is effectively avoided or rescinded, assuming that none of the traditional obstacles to rescission bar the way. It might be, however, that the interposition of third party rights, for example that of a purchaser of the property for value and without notice of the fraud or the voidability of the representor’s title,247 will prevent the rescission of the transaction, thus depriving the representee of the property given away.

8.81  If, however, the representee successfully elects to avoid the transaction at law, the property, both the legal and equitable title, will be restored to the representee, unless the mere rescission is unable to effect the restoration of legal title, for example because of a statutory requirement of form, such as registration.248 Of course, the representee will not be able to avoid the transaction, if the interests of a third party intervene, for example, by purchasing the property in question,249 or indeed if the fraud induces a direct transfer from the representee to the third party,250 without knowledge of the fraud.251 A conceptual difficulty appears to arise in circumstances where the transaction cannot be avoided at law (for example, because restitutio in integrum is not possible according to the common law notion of such restitution or because the misrepresentation is not fraudulent), but the transaction can be rescinded in equity. The reasoning proceeds by concluding that in such circumstances it is only the equitable title to the property which revests, after rescission, in the representee (seemingly retrospectively), but not the legal title.252 In that event, there would be a resulting or constructive trust in favour of the representee,253 and the representee would benefit from an available tracing remedy in equity, thus enabling the  recovery of substitute assets, such as the proceeds of sale.254 It is questionable whether the trust or other proprietary interest will impose fiduciary obligations which will pre-date the election to avoid or rescind.255

8.82  Despite suggestions to the contrary,256 where property or money is transferred under a contract to the defendant pursuant to a fraudulent misrepresentation, the claimant will not have a proprietorial beneficial interest in the property or money by way of a constructive trust imposed on the defendant pending or before the avoidance or the rescission of the contract.257 One obvious reason for this is that there may never be an avoidance or rescission. Prior to the avoidance or rescission, the claimant will have a mere equity representing the entitlement to set aside the relevant contract or transaction.258

8.83  The position will be different where the claimant parted with property or money never intending to transfer title to the defendant,259 or where the fraudster’s conduct is equivalent to or amounts to theft, for example, where the defendant fraudulently induced the claimant to part with valuable consideration in exchange for non-existent or valueless property.260 For example, in W Truman Ltd v. Attenborough,261 the plaintiffs gave a pearl necklace and a diamond necklace to a bailee to find a purchaser, making it clear that no property would pass unless the plaintiffs issued an invoice. The bailee acquired possession by reason of the fraudulent misrepresentation that he had found a customer, but then pawned the necklaces. The plaintiffs had issued an invoice in respect of the pearl necklace, but not in respect of the diamond necklace. The court held that it had transferred property in the pearl necklace and could not recover the property upon rescission, because the pawnbroker had acquired the necklace in good faith, but held that the plaintiffs retained property in the diamond necklace.

Interest

8.84  Any monetary claim successfully maintained before the English courts will generally carry with it an award of interest, normally applicable from the date on which the cause of action arose. Putting aside any right to interest as arises in equity or as a matter of law, or as a matter of contract, interest can be claimed, subject to the court’s discretion, pursuant to section 35A of the Supreme Court Act 1981. There is similar statutory power exercisable by arbitration tribunals pursuant to section 49 of the Arbitration Act 1996. The differences between these two statutory provisions are, first, that the court’s statutory power is limited to simple interest, whereas the arbitrator’s statutory power extends to compound interest; secondly, the court’s power is limited to awarding interest from the date on which the cause of action arose, but the arbitrator is empowered to award interest “from such dates . . . as it considers meets the justice of the case”.

8.85  The time from which interest will be awarded is simple enough in the case of awards of compensation; interest will be granted from the date on which the loss or damage is sustained. Claims for restitution following a rescission or avoidance of a contract or other transaction are more problematic. Strictly, the entitlement to restitution which follows the rescission arises not when the misrepresentation was made and the relevant contract or transaction was induced, but when the rescission was effected. This could mean that if a contract was induced by a misrepresentation in 2000, but the contract was not rescinded until 2005, the right to restitution, whether arising in equity or as a claim for moneys had and received at common law, would arise only in 2005, not 2000. Having said that, it is likely that the equitable process of effecting counter-restitution should be able to manage awards of interest for any period prior to the cause of action arising. Thus, as an account of profits may be ordered by the court to effect a restitutio in integrum, an award of interest in equity’s jurisdiction should be perfectly possible.262

8.86  Nevertheless, any uncertainty or limitation in the statutory position raises the question whether the court has an extra-statutory power to award interest on a compound basis for the period pre-dating the crystallisation of the cause of action. There were always a number of specific sources of jurisdiction to award interest outside of the court’s statutory power, for example the court’s Admiralty jurisdiction and, more importantly, such power as belonged to the Courts of Chancery. Traditionally, interest was available pursuant to equity’s exclusive, concurrent or auxiliary jurisdictions, but compound interest was only awardable in cases of the enforcement of purely equitable rights (equity’s exclusive jurisdiction); the House of Lords had been reluctant to allow claims for interest in equity in its auxiliary jurisdiction in aid of common law rights.263 Interest was available at common law but only as special damages (for example, under the second limb of Hadley v. Baxendale).264

8.87  This was traditionally seen as an absurd or illogical position for English law to adopt, bearing in mind that the deprivation of the opportunity to use money to earn further income, particularly by way of interest, is a paradigmatic loss following upon a party being deprived of that money. As far as fraud was concerned, in Johnson v. The King,265 Lord Macnaghten said:


“there is no doubt whatever that money obtained by fraud and retained by fraud can be recovered with interest, whether the proceedings be taken in a Court of equity or in a Court of law, or in a Court which has a jurisdiction both equitable and legal... ”



Equally, there was an equitable jurisdiction to award compound interest in respect of breaches of duty by trustees and fiduciaries. Thus, there appeared to be a general exception to the restriction of the court’s jurisdiction in the award of interest in the case of fraud, although it was not clear whether the relevant jurisdiction to award compound interest was limited to (i) the fraud of a trustee or fiduciary or (ii) the case where money had been fraudulently obtained and retained, or whether the jurisdiction extended to anyone’s fraud or fraud of any type.266

8.88  The confusion arose because of the House of Lords’ decision in Westdeutsche Landesbank Girozentrale v. Islington London Borough Council,267 where it was held that where the claim was for damages at common law (which would include a claim for deceit), equity should not exercise any jurisdiction to allow a claim for interest, trespassing as it would on Parliament’s decision to allow only limited recourse to claims for interest (by the Supreme Court Act 1981). The House of Lords’ decision in Johnson v. The King remained and had not been specifically reversed. In Black v. Davies,268 the Court of Appeal held that the court’s jurisdiction to award compound interest was limited, in the case of fraud, to the two specific instances referred to above.

8.89  The nicety of this issue and any potential injustice was swept aside by a majority of the House of Lords in its curative decision in Sempra Metals Ltd v. Inland Revenue Commissioners.269 In that case, which was not one of fraud, it was held that the court should be able to award interest, including compound interest, irrespective of its statutory powers, in cases of breach of contract, tort, or debt at common law. In each case, however, the claimant must prove his or her “actual interest losses”.270 In practice, of course, this proof would be limited to the interest which would not otherwise be recoverable pursuant to statute.

8.90  In addition, the House of Lords confirmed that there is a right to claim interest in cases of unjust enrichment, the restitutionary right extending to “the whole of the benefit of the enrichment” and the “time value of the enrichment”. The restitution of that  enrichment is measured not by reference to the claimant’s lost opportunity to earn interest, but rather the defendant’s “opportunity to turn the money to account during the period of the enrichment”. Pursuant to this right of restitution, the entire or whole benefit must be returned to the claimant. This “right”, however, is either subject to ensuring that the justice of the case is met or to the court’s equitable discretion.271 This would suggest that any recoverable interest is not limited to that period of time commencing with the accrual of the cause of action; it embraces the entire period of the enrichment which may well reach back to the induced transaction itself.

8.91  Accordingly, if a fraudulently induced contract or transaction is rescinded, the return of benefits would attract interest as from the time of the transaction.

Exclusion of Liability for Deceit

Exclusion by contract

8.92  In Schneider v. Heath,272 the hull of a vessel being sold by the defendant was described as “nearly as good as when launched, requiring a most trifling outfit”, but it was also stipulated that “Hull, masts, yards, standing and running rigging, with all faults as they now lie”. In fact, the vessel’s bottom was found to be worm-eaten, its keel broken, and the vessel unseaworthy. The court held that the fraud vitiated the contract. As to the words “with all faults”, Mansfield, CJ said:


“The words are very large to exclude the buyer from calling upon the seller for any defect in the thing sold; but if the seller was guilty of any positive fraud in the sale, these words will not protect him.”



8.93  In the same year, in a like case, Pickering v. Dowson,273 Heath, J held that when goods are sold “with all faults”, it was incumbent on the purchasers to inspect the vessel for themselves, but “the vendor is not to make use of any fraud or practice to conceal faults”. Gibbs, J came to a similar conclusion, adding that if there had been fraud, it would not have been done away by the contract, presumably referring to the phrase “with all faults”. In Brownlie v. Campbell,274 Lord Watson said, referring to a contractual exclusion clause:


“Of course, that does not relieve the seller from any charge of fraud. If the representation was fraudulent, if it was made, in other words, in circumstances which amount to fraud in the eye of law, then the purchaser must have redress.”



8.94  These early decisions reflect the inveterate and arch rule of public policy and of law that an exclusion clause (including limitation provisions, non-reliance clauses and entire agreement clauses)275 in a contract between two parties cannot exempt the liability of one party for his or her own fraudulent misrepresentation.276 Moreover, any indemnity provided by one person to another in respect of the latter’s liability in deceit will be similarly unenforceable pursuant to the requirements of public policy.277 Public policy responds to the making of the fraudulent misrepresentation, whether or not any damage has in fact been sustained and therefore whether or not there is an actionable deceit at common law.278 Exclusion or limitation provisions would ordinarily be construed consistently with public policy, namely that the parties would not have intended to exempt either party from liability for fraud. As HHJ Raymond Jack, QC summarised the position in Government of Zanzibar v. British Aerospace (Lancaster House) Ltd:279


“This is high and long-standing authority. And even in the contracts of today it surely has the ring of common sense that clauses dealing with representations are not intended by the parties to apply where a representation has been fraudulently made.”



8.95  It has been said that there can be no reliance on an exclusion or exemption clause to protect against fraud, where the clause itself is part of the fraudulent design, which it will be in cases where the fraudulent misrepresentation induces the conclusion of the contract which contains the relevant exemption clause.280 This would suggest that if the fraud occurs only after the relevant exemption clause was agreed, typically during the performance of the induced contract, the clause might be effective.281 Any such argument would founder on the principle of public policy either against exemptions for fraud or where a party seeks to rely on his or her own fraudulent conduct in seeking relief.282 It would follow from this that any compromise or settlement agreement between parties  would either not exclude liability for fraud or would not be effective to exclude such liability. Once, however, the fraud is known to exist, it would be open to the innocent party to agree to a release of the fraudster from liability for the fraud.283 In any case, if a contractual clause is effective in exempting liability for fraud, the provision would have to be plainly and unambiguously expressed, the courts being likely to construe any such clauses against providing an exception for fraud.284

8.96  Perhaps more interesting is the suggestion that, although an exemption clause cannot excuse the fraudster from liability, it might be that it can legitimately exclude one type of remedy (for example, rescission in favour of damages) or limit the remedy (for example, subject the remedy to a monetary amount). For example, in Kumar v. AGF Insurance Ltd,285 the policy provided that the insurer would not avoid the policy on any ground whatsoever, including misrepresentation and non-disclosure. The same provision went on to state that where there had been a fraudulent misrepresentation or non-disclosure, the insurer was entitled to “reimbursement” in respect of any loss arising from the assured’s claim which arose from the circumstances fraudulently misrepresented or concealed. Thomas, J considered the regulatory background to the policy (which was a solicitors’ professional indemnity insurance) and held that the clause was effective and provided an exclusive remedy for the assured’s fraud, namely reimbursement, thereby excluding the remedy of avoidance. Obviously, such provisions would have to be clearly expressed. On the other hand, public policy would suggest that such provisions should be ineffective.286 By contrast, in Society of Lloyd’s v. Leighs,287 the Court of Appeal was content to allow a “no set off” clause in the contract allegedly induced by a fraudulent misrepresentation to stand, because the clause did not exclude or limit the defendant’s liability for fraud.

8.97  It is less clear whether a principal who is responsible in the tort of deceit for the fraudulent misrepresentation made by his or her agent, is entitled to rely on an exemption clause. In principle, there is no rule of public policy which prevents a person from benefiting from a contract which is procured other than by his or her own fraud.288 The public policy preventing a party from relying on one’s own fraud is a personal disability.289 If a principal excludes liability for the fraud of his or her agent, the counterparty must be aware of the risks associated with dealing with the principal’s agent.290 As Lord Scott said in HIH Casualty and General Insurance Ltd v. Chase Manhattan Bank:291


“I can, however, for my part see no reason of public policy why a party should not exclude his contractual liability for fraudulent misrepresentation by his agent. And I can see no reason of public policy why parties should be unable by contract to exclude a right of rescission for misrepresentation by an agent, whether the misrepresentation be innocent, negligent or fraudulent. Public policy would, in my view, come into play only where the agent’s principal knew of or was otherwise complicit in the fraud or where the agent was the alter ego of the principal, as an executive director may be of his company.”



8.98  Of course, it might be said that the principal need only insist on an appropriately drafted exemption clause and leave the contractual negotiations to the agent. The answer to that is to insist on an appropriately worded exemption clause itself making an exception for the agent’s fraud. Indeed, a contractual provision dealing with fraud whether of principal or agent will not normally be interpreted by the courts as excluding liability, unless the contract is plainly expressed.292 Consistently with this, it is equally permissible for a principal publicly to dissociate itself from the statements of its agent with a view to eschewing the imposition of a vicarious liability.293

8.99  Any such clause excluding liability would have to be reasonable within the meaning of section 3 of the Misrepresentation Act 1967.294 Any assessment of the reasonableness of such protection will presumably be very much guided by the fact that it is a liability for fraudulent deception which is sought to be excluded.295

Exclusion by statute

8.100  It is, however, perfectly feasible for a liability for fraudulent misrepresentation to be excluded or limited by statute. There is no reason of public policy why Parliament should be restrained from enacting legislation to encroach on any public sense of morality and remove such rights of action as exist for fraud, although it is likely that Parliament would be expected to make its intentions especially clear if it intended to abrogate or circumscribe the rights available to a victim of fraud.296

Statute of Frauds Amendment Act 1828

8.101  Representations given by way of credit or character references given for the purpose of allowing the person who is the subject of a reference to obtain credit, goods or money, are regulated by section 6 of the Statute of Frauds Amendment Act 1828 (Lord Tenterden’s Act). Section 6 provided, and still provides:


“No action shall be brought whereby to charge any person upon or by reason of any representation or assurance made or given concerning or relating to the character, conduct, credit, ability, trade, or dealings of any other person, to the intent or purpose that such other person may obtain credit, money, or goods upon, unless such representation or assurance be made in writing, signed by the party to be charged therewith.”



8.102  The 1828 Act was introduced as a result of the impact of Pasley v. Freeman on section 4 of the Statute of Frauds 1677, effectively allowing claims for damages to be pursued in respect of oral representations.297 The effect of the 1828 Act is, therefore, to render any representation falling within its scope as actionable, provided that it complies with the formal requirements of having been made in writing and having been signed by the person who is to be held responsible for the misrepresentation. If a representation is made which falls within the ambit of the statutory provision, but does not comply with the formal requirements, no action may be brought. If, however, the representation is not one to which the section applies, whether or not a claim may be brought depends on the requirements of the general law.

8.103  The 1828 Act is concerned only with fraudulent misrepresentations.298 The section applies even if the representor derives a benefit from the representation.299 It has been suggested that notwithstanding the breadth of the section’s formulation, it applies only to representations of creditworthiness or trustworthiness as regards the ability of the other person to honour his or her obligations to the addressee of the reference,300 although this appears unduly limiting.301

8.104  An unwritten representation falling within the scope of the 1828 Act will not be actionable, even when made in company with a signed representation.302 Provided that the written representation induces the claimant, even in part, the fact that there were also oral representations contributing to the claimant’s inducement will not deny the claimant the  right of action.303 A “person” under the statute may be a company.304 In UBAF Ltd v. European American Banking Corporation,305 the Court of Appeal overrode earlier objections which had been made, in holding that a representation made by a company secretary or agent were made by the company for the purposes of the 1828 Act. However, a representation signed by an agent for another natural person would not be sufficient to engage the liability of the principal, especially as the 1828 Act omits the words “or some other person thereunto by him lawfully authorized”, which are used in the Statute of Frauds 1677, after the words “by the party to be charged therewith”.306 So, a reference for one partner by another partner is by “any other person” and so falls within the scope of the Act,307 but one partner could not be held responsible for a reference provided by another partner.308 By contrast, a reference given by a director, particularly a controlling director, for the company of which he or she is a director, is not within the scope of the statutory provision. In Contex Drouzhba Ltd v. Wiseman,309 where it was found that the director had impliedly represented that the company had the capacity to pay for the goods it was ordering on credit having signed an agreement which made provision for payment within 30 days of shipment, Irwin, J held that the director’s reference cannot be for “another person”, adding:


“I acknowledge that such an argument is reminiscent of the Scholastics, but it is logically defensible. It is also morally defensible and alligned to what I judge to be the underlying policy of the law where a technical defence to fraud is concerned.”



In addition, the judge added that given that the company, for whom the director acted as agent, and the director himself were joint tortfeasors, the provision does not apply to protect the director, because:


“both he individually and the company, as a legal person, committed the same act of fraud at the same moment with the same signature, whilst representing that the company had good credit.”



8.105  On appeal, the Court of Appeal concentrated on the question whether or not the 1828 Act defeated actions in deceit based upon implied representations contained in a signed document, it being accepted that the 1828 Act would defeat implied representations by conduct. Waller, LJ held that the 1828 Act did apply to both express and implied representations and found that, on the facts of the case, that the representation was implied in the signed document, and was not made by conduct.

8.106  It has been suggested that the statutory provision does not apply to claims for rescission of a contract, transaction or disposition by reason of misrepresentation, because such claims do not involve a “charge” being made against any person.310 In the context of the legislation which has been construed as applying to only fraudulent misrepresentations made by third parties with a view to inducing the representee to contract or treat with another person, it seems likely that claims for rescission, which do not require proof of fraud, will not be affected by the 1828 Act.

Housing Act 1985

8.107  In Islington London Borough Council v. Uckac,311 on the second defendant’s application as a homeless person, the claimant council granted a secure tenancy to the second defendant in respect of a two-bedroom flat pursuant to the Housing Act 1985, but sought an order for possession, alternatively rescission of the tenancy, on the grounds that the secure tenancy was granted by reason of fraudulent misrepresentations made by the second defendant as to their address and their homeless condition. Section 82 of the Act provided that a secure tenancy cannot be brought to an end except by an order for possession. Section 84 provided that an order for possession will be made only on one of the grounds specified in Schedule 2 to the Act. Ground 5 in Schedule 2 was that the grant of a secure tenancy was induced by a false statement knowingly or recklessly made by or on behalf of the tenant. The Court of Appeal held that the equitable remedy of rescission and the common law right of avoidance (referred to as “rescission” by the court) was not available for fraudulent misrepresentation, because the legislation intended to set down an exhaustive code and make specific provision for fraudulent misrepresentation in Schedule 2. A possession order was the only relief for which the council could make a claim, but on the facts of this case the council was not entitled to such an order, because the legislation permitted the order to be made only against the “tenant” who had made the misrepresentation, but in this case the second defendant had assigned the tenancy to his wife, the first defendant. The court recognised that this represented a “lacuna” and an undesirable state of affairs, to be rectified by Parliament.

8.108  This is not a surprising decision, given the clarity of the legislation and given that a statutory remedy was available to redress any fraudulent misrepresentation. It would be expected however that the removal or qualification by the legislature of any right of action in deceit or based on a fraudulent misrepresentation would have to be expressed in clear language.

Limitation of Actions

The accrual of the cause of action in deceit

8.109  Limitation periods are calculated to start by reference to the accrual of the cause of action. When dealing with claims in deceit, there are two aspects to the cause of action or right of suit. First, there is the claim for damages in tort. Secondly, there is the availability of relief in equity. In the case of an action for misrepresentation, including a fraudulent misrepresentation, it has been said that the cause of action arises upon the inducement. This is certainly the case where the representee’s reliance on the representation and the suffering of damage coincide.312 The position is more complicated, where the damage is not inflicted until after the inducement. It has been suggested that the cause of action is complete upon the inducement even in that event.313 Accordingly, in Briess v. Woolley,314 the House of Lords despatched an argument that it was the consequence of the representation which continued, and not the representation. Lord Tucker said that:


“The tort of fraudulent misrepresentation is not complete when the representation is made. It becomes complete when the misrepresentation... is acted upon by the representee. Damage giving rise to a claim for damages may not follow or may not result until a later date, but once the misrepresentation is acted upon by the representee the tortious act is complete... “



8.110  If this is correct, one need not wait in order to determine whether the induced transaction was itself loss-making. This, however, is unlikely, being contrary to the necessity of proving both fraud and damage to constitute the tort of deceit.315 Thus, it has also been suggested that, in such cases, the cause of action arises subsequently upon damage being sustained.316 Thus, in Latkter v. General Guarantee Finance Ltd,317 the Court of Appeal confirmed that if a fraudulent misrepresentation induces the representee to enter into a transaction which causes no loss, there can be no cause of action in deceit. The position remains uncertain, however, given that the Court of Appeal in Latkter was not referred to Lord Tucker’s dictum in Briess v. Woolley.

8.111  If, however, equitable relief is sought for a deceit, such as rescission, it appears to be established that damage is not an essential requirement of the entitlement to such relief, although inducement remains a vital ingredient of the right of suit.318

The limitation period

8.112  As with any claim in tort, the relevant limitation period for an action in deceit is six years from the date of the accrual of the cause of action,319 which is likely to be the date on which damage is sustained, which may well, but yet might not, coincide with the date on which the fraud induced the representee.

8.113  Any claim for equitable relief based on the deceit would either be treated as a cause of action in tort and similarly limited in time, or as a claim for equitable relief and a like limitation period would be applied by analogy. The statute of limitations applies to the claim for rescission by analogy pursuant to section 36 of the Limitation Act 1980. It might be said that there is no room for an analogy in respect of a claim for rescission based on a fraudulent misrepresentation, either because the claim itself is not based on a cause of action320 or because there is no equivalent claim at common law for the rescission of the contract.321 Both of these arguments appear misconceived, as the cause of action at law for a fraudulent misrepresentation is present when the claimant is induced or, more probably, when the claimant suffers loss or damage, and the claimant’s remedy at law is not only damages but an entitlement to avoidance. It would follow that the claim for rescission based on a deceit is answerable to the statute of limitations, as the courts have explained.322 Failing limitation, equity will afford a defence of laches to any claim for rescission, assuming there is delay of sufficient degree and character.323 That delay, however, must arise only after the claimant has acquired knowledge of the relevant facts entitling him or her to the remedy of rescission.324

8.114  In the case of a claim “based upon the fraud of the defendant”,325 section 32(1)(a) of the Limitation Act 1980 applies so as to suspend the commencement of the six-year limitation period until the claimant “has discovered the fraud . . . or could with reasonable diligence have discovered it”.326 A claimant will have discovered the fraud sufficiently for the purposes of the section if he or she has enough information to plead fraud against the defendant.327 In Harris v. The Society of Lloyd’s,328 David Steel, J said that:


“in considering the application of Section 32, it must be borne in mind that the inquiry is directed at establishing when the relevant facts needed to establish a prima facie case were gleaned. That is to say that the focus is on the existence of the cause of action not the evidence which will prove the case.”



In Barnstaple Boat Co Ltd v. Jones,329 Waller, LJ said:


“the subsection contemplates the limitation period running when the claimant obtains knowledge of the fraud i.e. knowledge that the deceit which he alleges had been perpetrated. The critical allegations on which [the claim before the Court] is based are (i) that a representation was made... which (ii) was untrue (iii) to the knowledge of the representor . . . “



8.115  It is for the claimant to prove that the fraud had not in fact been discovered or could not have been discovered even with the exercise of reasonable diligence, assuming that there was a desire to search for fraud,330 more than six years before the commencement of legal proceedings.331 For the purposes of cases involving a deceit resulting in a commercial transaction, the test of reasonable diligence was explained Paragon Finance plc v. DB Thakerar & Co by Millett, LJ, adopting the judgment of May, LJ, as follows:332


“The question is not whether the Plaintiffs should have discovered the fraud sooner, but whether they could with reasonable diligence have done so. The burden of proof is on them. They must establish that they could not have discovered the fraud without exceptional measures which they could not reasonably have been expected to take. In this context the length of the applicable period of limitation is irrelevant... reasonable diligence must be measured against some standard, but... the six-year limitation period did not provide the relevant standard... the test was how a person carrying on a business of the relevant kind would act if he had adequate but not unlimited staff and resources and were motivated by a reasonable but not excessive sense of urgency.”



In Attorney-General of Zambia v. Meer Care & Desai,333 Peter Smith, J summarised the position as follows:


“The test is reasonable diligence. If exceptional measures show that the misconduct on the part of the Defendant could have been discovered that will count against the Claimant unless the Claimant shows it would be unreasonable for him to take such steps. In other words the exceptional measures need not be taken if it is reasonable for him so to act. If it is unreasonable for him so to act then the exceptional measures and the fruits of such exceptional measures must be taken into account.”



A similar test should be adapted to the position of a consumer or a non-commercially induced claimant. In each case, it is not necessary for the court to assume that the claimant should be hawk-eyed and maintain an unhealthy disrespect for the probity of others; it is merely a question of prudence.334

8.116  In order that the claim be “based upon . . . fraud”, it has been held that it is not sufficient that the defendant’s conduct was immoral, fraudulent or unconscionable; the fraud must be an ingredient of the cause of action. This line of authority was developed  before the current limitation legislation but has also been applied subsequently.335 It has recently been suggested that section 32(1)(a) is broader in its scope and that the word “fraud” should be equated with dishonesty.336 In either case, an action for deceit clearly falls within section 32(1)(a).
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Chapter 9

Towards a Restatement of the Tort of Deceit

Introduction

9.1  The tort of deceit has been enshrined as part of the common law since the decision in 1789 of the Court of King’s Bench in Pasley v. Freeman,1 having been clarified by the House of Lords in Derry v. Peek,2 a century later in 1889. It is the type of tort with which every common lawyer feels familiar, representing an exemplar of the common law’s ability to administer civil law remedies for wrongs done by cheats and fraudsters. The danger confronting and exerted by the tort is that the law of deceit, as currently formulated, may be applied inflexibly and to penal effect, without the court taking the opportunity to consider the moral basis of such legal liability, the fact that alternative causes of action may now exist for a representee, and the appropriateness of the penal remedies to the seriousness of the wrong being examined.

9.2  The previous chapters reveal that in numerous respects the law of deceit is not settled. In such circumstances, the law should be developed to provide the flexibility required to make this tort a fair and just basis of legal liability. This is not an area where the courts would be making brave decisions based on unilateral assessments of social policy,3 but allowing some flexibility in the tort’s application. It is an area which requires reconsideration in light of the tort’s age and the challenges of a modern social and commercial environment, which is markedly different from that which existed in the eighteenth and nineteenth centuries.

9.3  This chapter includes a suggested restatement of the tort of deceit, taking into account such considerations and with a view to ensuring the certainty which a tort of this type requires. Before considering the proposed restatement, it may be helpful to test the boundaries of the tort as it is presently understood.

Testing the Boundaries of the Tort of Deceit

9.4  In order to determine whether or not the tort mirrors the law’s contemporary policy or moral judgment, it is worth asking whether cases involving moral uncertainty should invite legal liability in the tort of deceit. As the law is currently understood, there may be liability in deceit on a strict application of the tort’s ingredients, for example, in the following cases (in each case, the appropriateness of a liability is considered):


	A customer goes into a clothes shop and tries on a jacket which he thinks about buying. He is uncertain and he asks the sales assistant how it looks. The sales assistant says it looks fabulous, knowing it to be untrue. The customer buys the jacket, which he wears when he is about to sign a contract offering design services for a fashion house, but then fails to secure the contract because of his “fashion sense”. Can the customer sue the sales assistant for loss of the contract? Is this a mere sales pitch and should it be taken with a grain of salt?
In a case such as this, it is unlikely that a customer should reasonably expect that the sales assistant should tell the truth about the sartorial quality of the jacket, as opposed to its manufacture or condition. Accordingly, there should be no liability in deceit.4


	A tourist asks a street-vendor for directions in Piccadilly to Leicester Square. The street-vendor, as a practical joke, gives directions which requires that person to take the tube to Wimbledon, knowing full well that it is not the most direct route. The tourist incurs expense in getting to and back from Wimbledon. Should the tourist be entitled to recover the unnecessary expenditure? Is it going too far to permit a remedy in deceit against a practical joke, where no other remedy would usually obtain?
This is a difficult example to assess. There are a number of occasions where a practical joke, even if the claimant does not expect it, should not result in a legal liability, given that it would be an undue restriction of human intercourse. In addition, it might be thought that the tourist acted unreasonably either in believing the practical joker (which is strictly irrelevant) or in incurring the expense to Wimbledon (which might be a failure to mitigate). On the other hand, there will be some consequences of a practical joke which are sufficiently serious as to result in a liability in deceit.5


	A wife tells her husband that her child is his child, knowing it to be untrue, in the hope that he will not seek a divorce and he will provide for the child’s subsistence and education. The husband bears the expense of educating and raising the child and later discovers that his wife had had an extra-marital affair and the child is not his own. Should the husband be entitled to claim damages for the expense of rearing the child? Are claims in deceit desirable when the relations between marital or sexual partners are so emotionally complex?
This example is perhaps the most testing for the tort of deceit. There is no right answer. On the one hand, the husband is being burdened with a responsibility which might not otherwise be his own and being put to expense which he need not have incurred. On the other hand, the mother’s conduct is entirely understandable, having been motivated by a concern for the child.6


	An employer is approached by an investor who wishes to mount a hostile takeover of the employer’s company on the grounds that its business is in financial difficulty. The investor wishes to buy the business cheaply, dissolve the business and strip it of its assets. The employer convinces the investor that the company is not in financial difficulty. This is a lie and the employer tells it because he wants to maintain a stable place of employment for the company’s staff. As a result, the investor declines to purchase the company and so loses the benefits associated with the takeover. Does the investor have a viable claim in damages against the employer, who was motivated only by a desire to protect the livelihood of his employees?
This example might well be answerable in deceit, given that the representation is made in a commercial environment concerning the possible purchase of the company’s shares, although the context is not the usual one of the representor seeking to induce the representee to purchase, but rather it is a case of the representor seeking to dissuade the investor from purchasing the company.7 This example might also have the unusual result that the measure of damages will be assessed by reference to the investor’s lost expectations, although there would be a case for limiting the investor to his reliance losses, such as wasted expenditure.8


	A negotiates with B and tells B a lie in order to draw B into a contract. The lie is that A and another company, C, have been awarded a lucrative government contract. B finally decides not to enter into the contract with A but instead contracts with C, after which it discovers that A told a lie. Should B be able to recover compensation from A for losses associated with its contract with C? Whilst the lie was directed towards securing an advantage for A, should A be made responsible for B’s decision to contract with C which A had no intention of bringing about?
This should not result in a liability in deceit, given that A’s intention was not to induce B to contract with C, but to induce B to contract with A. This accords with the general requirements of the tort as laid down by the House of Lords in Bradford Third Equitable Benefit Building Society v. Borders,9 although made uncertain by the Court of Appeal’s decision in Goose v. Wilson Sandford & Co.10


	A person buys a train ticket and relies on a timetable which the railway company knows is inaccurate. The customer waits for the train and it does not arrive. It is too late for her to take alternative travel. Being late, she has lost the opportunity to attend a final interview for well-paid employment and does not receive an offer of a job which she would otherwise have received. Should the claimant be entitled to claim damages representing the full value of this employment, assuming she cannot obtain another job?
This is also a difficult scenario to assess. It might be thought, however, that the reasonable expectation is that the timetable is a guide and not intended to be a strict representation of the train company’s intentions as to when the trains will or will not arrive at the platform. In such a case, there should be no liability in deceit.11


	An astrologer (who knows there is nothing in the art) is consulted by someone who wishes to purchase a new home but requires confirmation that the stars are in alignment with his intended purchase. The astrologer advises the purchaser that the heavens forbid the purchase. This leads him to purchase another house, which the astrologer confirms is sanctioned by planetary movements, giving the purchaser the confidence to proceed to buy the house. The house is destroyed by subsidence the day after completion. Is the purchaser entitled to a remedy from the astrologer for the losses on the transaction, including the profits associated with the purchase of the first-mentioned house?
This raises numerous social issues. On the one hand, a number of astrologers may practise as an entertainment and many who consult them do so in that spirit. On the other hand, some seriously believe in astrology and will make important decisions based on the advice of the astrologer, as the astrologer knows. The relevant representation for these purposes is not the advice given to the man intending to purchase, but that the astrologer is acting in good faith and believes in astrology as a science.12 If the astrologer would induce the customer to benefit the astrologer directly, there clearly should be a liability. In theory, therefore, the position should be no different where the inducement is to act other than for the astrologer’s benefit. Against these considerations is the fact that the representation made by the astrologer is not objectively material to the customer’s decision to purchase a house. Accordingly, there should be no liability in deceit.13


	One paramour tells another “I love you” and agrees to marry him. That is a lie. As a result, the supposed beloved incurs expense in purchasing an engagement ring, which the liar refuses to accept. Is there an action in deceit for fabricated love?
This seems to be an area where the tort of deceit should have no role to play. There are of course cases where misrepresentations between friends and family will result in a legal liability. Although there may well be a reasonable expectation that the truth will be told, and even if the paramour intended the supposed beloved to purchase an engagement ring, she should be entitled to say what she likes in these circumstances, without resulting in a legal liability.14


	A doctor informs a patient with the latter’s consent that there is no chance of recovery from the patient’s terminal cancer, but deliberately did not tell the patient that there existed a small, but a real, chance of recovery if a particularly uncomfortable course of treatment were undertaken. The doctor was motivated by a sense of not wishing to cause further pain and discomfort to the patient. The patient discovers the truth too late. Should she have a cause of action against the doctor?
This example raises the question whether there should be a liability in deceit for a knowing non-disclosure. Of course, the patient may have a legitimate complaint in negligence, which may make a concurrent liability in deceit unnecessary. Given the doctor’s motive, even if misguided, it would be difficult to justify a legal liability in deceit.15


	A 10-year-old child asks a department store Father Christmas if he is the real Santa Claus, who says that he is. As a result, the child pays £5 for a photograph of both Father Christmas and the child. Can the child recover the £5 (assuming of course a lie was told)?
This meets all the requirements of an actionable deceit, save one, namely that there is no reasonable expectation that the truth should be told in such circumstances, at least no reasonable expectation on the part of the child’s parents.16


	At a public debate to which the audience members have paid for admission, one speaker says that there is a god (which he does not truly believe) and another speaker says that there is no god (which he does not truly believe). On the faith of the conviction expressed by the speakers during the debate, each of them succeeds in soliciting contributions from the audience to further their respective campaigns. Can there be an actionable deceit in the areas of metaphysics and theology?
Of the speakers, only one could be potentially liable in deceit, because only one of them has made an untrue statement. The speaker who has made a knowing misrepresentation might be held responsible in deceit if the intention of the lie was to raise the funds contributed.17 On the other hand, the context of the event may be alien to a liability in deceit.


	A doctor lies to her patient’s insurance company about the origin of the patient’s condition, in order to induce the insurance company to cover the patient’s treatment. The doctor’s motivation is not to seek payment for her services, which she would be willing to provide gratuitously, but to ensure that the patient receives medical treatment from which he would not have benefited without the insurance cover. Is the doctor liable to the insurer in deceit?
Although the doctor’s motives might have been laudable, this is plainly a case of an actionable deceit, all of the ingredients of the tort being present.18




Most of these examples may, at least technically, result in legal liability for deceit, as the law is currently formulated. Yet a number of these examples are cases where a substantial, if not the major, proportion of the population probably would not expect the liar to be punished.19 The difficulty lies not in classifying the relevant conduct as a “deceit”, but in the fact that the deceiver in each case might be compelled to make good a loss whether or not the lie should have been taken seriously, whether or not the loss was foreseeable and whether or not the loss was in a practical sense properly attributed to, even if caused by, the lie. With these examples in mind, the tort of deceit should be restated.

A Suggested Restatement of the Law of Deceit

9.5  When the House of Lords handed down its judgment in Derry v. Peek in 1889, it was the target for darts of criticism, mainly from Sir Frederick Pollock’s pipe. Since those days, the decision rests in the consciousness of modern common lawyers as the essence and embodiment of the tort of deceit. Yet the judgment was handed down when there was little recourse available to victims of misrepresentations. Less than 80 years later, the law had developed sufficiently to protect the victims of various classes of misrepresentations which cause damage or which induce unwanted transactions or conduct, whether made fraudulently, negligently and even innocently.

9.6  Notwithstanding, the legacy of the law of deceit is that the remedies granted to the claimant or victim of deceit are potentially out of line with the gravity of the wrong done to them, either because no inquiry is made into all of the justificatory circumstances relating to the misrepresentation, including the representor’s motive, or because needless presumptions are made as to the effect of the misrepresentation and the representor’s and representee’s respective responsibility for such consequences.

9.7  With its penal or deterrent remedies, the law of deceit should be set distinctly above other types of misrepresentation for which fault is attributed. The law should therefore be restated so that a deceit will be constituted by the following elements:


	the defendant makes a representation of fact, law or state of mind;20

	that representation is false in the sense that the difference between the truth and the matter represented is substantial;21

	the representation is objectively material or relevant to the decision which the claimant is to make;22

	the representation is made by the defendant knowing that it is untrue or recklessly indifferent to whether or not it is untrue where there is at least a suspicion that the representation might not be true. It is not sufficient if the representation is made by the defendant in the belief, however negligent, that it is true. Further, it is not sufficient if the representation is made without any belief in its truth at all. There must be a dishonest absence of belief in the truth of the representation;23

	the defendant made the knowing misrepresentation with the intention that it be relied upon by the claimant;24

	the defendant made the knowing misrepresentation with the intention that it be relied upon broadly in the manner relied upon by the claimant;25

	the representation is made directly to the claimant or via a third party with the intention of being communicated to or relied on by the claimant;26

	the context of the representation is such that there was a reasonable expectation that the truth would be told;27

	the claimant was induced by the representation in the sense that but for the representation the claimant would not have entered into the transaction or undertaken the course of conduct which the claimant now complains was induced by the misrepresentation. It is of no consequence to the cause of action that there are other causative influences in the claimant’s decision to act in the way he or she did. Nevertheless, the claimant’s decision would not have been made but for the representation.28 The fact that the representee acted foolishly or negligently in relying on the misrepresentation should not generally disentitle the claimant from obtaining relief in deceit;29

	the claimant suffered loss or damage by reason of having been induced to undertake the course of conduct of which he or she now complains (and not by reason of the claimant’s unreasonable failure to mitigate such loss or damage), whether that loss or damage was foreseeable or not.30 The existence of loss or damage need not be established to support a claim for equitable rescission;31

	the defendant was not justified in making the misrepresentation, such justification to be assessed by reference to all of the circumstances of the case, including the defendant’s motives and the foreseeability of the consequent damage;32 and

	the defendant must have made the fraudulent misrepresentation dishonestly.33



If these elements are established, taking into account the burden and standard of proof which rests upon the claimant,34 a liability in deceit should be answerable by a broad range of remedies available to the claimant, subject to the court’s discretionary control to ensure a flexible response to the deceit and its seriousness,35 including compensatory damages for all resulting losses, whether or not they are foreseeable, exemplary and aggravated damages, restitutionary remedies in appropriate circumstances, and of course avoidance or rescission.

9.8  This restatement would result in the tort of deceit not being adjudged to exist in some cases where a traditional interpretation of Derry v. Peek would result in a finding of liability in deceit. This restatement would have no effect on alternative bases on which the misrepresentation would occasion legal liability, in particular for negligence or under the Misrepresentation Act 1967, or equitable rescission. Whether or not a representor should be responsible in negligence will of course depend on the assumption by that person of a responsibility to take reasonable care in providing information to the representee. Similarly, liability under the Misrepresentation Act 1967 need only meet the requirements of that statute, so that damages will be awarded under section 2(1) unless it is proved that the representor who induced the conclusion of a contract with the representee believed the truth of the representation and had reasonable grounds for making the representation.36 The lack of an alternative cause of action in deceit would, however, mean that the representor who in essence has not been guilty of a serious moral wrongdoing will not have to pay the penalties associated with the tort of deceit.

9.9  Of course, if there is no parallel cause of action in negligence, for example because of an absence of an assumption of responsibility, or on any other basis, the result will be that there will be no legal liability at all. The law should be prepared to shoulder such a possibility. A lie should give rise to legal responsibility, only where the lie is itself sufficiently serious and immoral to justify legal recourse and punishment, as reflected in the tort of deceit.
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composition, 4.18–4.19

construction contracts, 4.17

context, 3.22–3.32

continuing, 3.16–3.21

contracts of carriage, 4.20–4.21

credit agreements, 4.14

credit references, 4.15–4.16

deeds of composition, 4.18–4.19

deeds of release, 4.18–4.19

examples

bills of exchange, 4.11

business sales and purchases, 4.5–4.7

carriage and storage, 4.20–4.21

character references, 4.15–4.16

cheating, 4.24

composition, 4.18–4.19

construction contracts, 4.17

contracts of carriage, 4.20–4.21

credit agreements, 4.14

credit references, 4.15–4.16

deeds of composition, 4.18–4.19

deeds of release, 4.18–4.19

familial fraud, 4.25

financial investments, 4.11

insurance contracts, 4.12–4.13

introduction, 4.1

joint ventures, 4.8–4.9

letters of credit, 4.10

loan agreements, 4.14

marital fraud, 4.25

partnerships, 4.8–4.9

performance bonds, 4.10

property transactions, 4.2–4.4

release, 4.18–4.19

settlement agreements, 4.18–4.19

share transactions, 4.5–4.7

storage contracts, 4.20–4.21

theft, 4.24

wasted expenditure, 4.22–4.23

existing fact, of, 3.8–3.11

express, 3.2–3.7

falsity, 3.33–3.46

familial fraud, 4.25

financial investments, 4.11

insurance contracts, 4.12–4.13

implied, 3.2–3.7

introduction, 3.1

issue of shares in company, 4.5–4.7

joint ventures, 4.8–4.9

law, of, 3.12–3.13

leasing property, and, 4.2–4.4

letters of credit, 4.10

loan agreements, 4.14

marital fraud, 4.25

materiality, 3.47–3.56

nature

continuing representations, 3.16–3.21

express representations, 3.2–3.7

implied representations, 3.2–3.7

representations of existing fact, 3.8–3.11

representations of law, 3.12–3.13

representations of states of mind, 3.14–3.15

partnerships, 4.8–4.9

performance bonds, 4.10

property transactions, 4.2–4.4

purchase of business, 4.5–4.7

purchase of property, and, 4.2–4.4

release, 4.18–4.19

sale of business, 4.5–4.7

sale of property, 4.2–4.4

sale of shares in company, 4.5–4.7

settlement agreements, 4.18–4.19

share transactions, 4.5–4.7

silence, and, 3.57–3.66

states of mind, of, 3.14–3.15

storage contracts, 4.20–4.21

theft, 4.24

third parties, by

agent’s personal liability, 6.22–6.24

agent’s representations, 6.19–6.21

generally, 6.3

procuring fraudulent misrepresentation, 6.4–6.8

vicarious liability, 6.9–6.18

third parties, to, 6.25–6.36

wasted expenditure, 4.22–4.23

Rescission

acquiescence, and, 8.70

affirmation, and, 8.64–8.66

bars to relief, 8.63–8.71

counter-restitution, 8.72

delay, and, 8.70

effect, 8.49–8.54

equitable rights, 8.55–8.62

estoppel, and, 8.67

impossibility of restitution, and, 8.69

interest, and, 8.84–8.91

intervention of third party rights, and, 8.68

laches, and, 8.70

legal rights, 8.55–8.62

limits to remedy, 8.63–8.71

misrepresentation, and, 1.65

nature, 8.49–8.54

promissory estoppel, and, 8.67

restitution, and, 8.69

waiver, and, 8.64–8.67

Restatement of the law

considerations affecting, 1.79–1.89

examples of extent of the tort, 9.4

introduction, 9.1–9.3

suggestion, 9.5–9.9

Restitution

generally, 8.74–8.79

rescission, and, 8.69

Restitutionary remedies

damages, 8.73

proprietary, 8.80–8.83

interest, and, 8.84–8.91

restitution, 8.74–8.79

Resulting trusts

proprietary restitutionary remedies, and, 8.81

Sale of business

representations, and, 4.5–4.7

Sale of property

representations, and, 4.2–4.4

Sale of shares in company

representations, and, 4.5–4.7

Settlement agreements

representations, and, 4.18–4.19

Share transactions

representations, and, 4.5–4.7

Silence

representations, and, 3.57–3.66

Standard of proof

generally, 1.57–1.58

States of mind

representations, and, 3.14–3.15

Statutory exclusion clauses

credit references, 8.101

Housing Act 1985, 8.107–8.108

introduction, 8.100

Statute of Frauds, 8.101–8.106

Storage contracts

representations, and, 4.20–4.21

Theft

representations, and, 4.24

Third parties

introduction, 6.1–6.2

representations by

agent’s personal liability, 6.22–6.24

agent’s representations, 6.19–6.21

generally, 6.3

procuring fraudulent misrepresentation, 6.4–6.8

vicarious liability, 6.9–6.18

representations to, 6.25–6.36

Tracing

proprietary restitutionary remedies, and, 8.81

Unconscionable contracts

misrepresentations, and, 1.63

Undue influence

misrepresentations, and, 1.63

“Universal obligation”

generally, 1.7

implied representations, and, 3.7

modern notions of morality, and, 1.32

Unlawful interference

fraudulent misrepresentations, and, 1.71

Vicarious liability

representations by third parties, and, 6.9–6.18

Waiver

affirmation, and

avoidance, 8.66

rescission, 8.64–8.65

estoppel, and, 8.67

promissory estoppel, and, 8.67

Wasted expenditure

representations, and, 4.22–4.23
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